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Introduction 

The regulation of the third sector is the main theme of this Issue of Third Sector Review (TSR), 

a contentious and complex topic that is likely to remain relevant for the foreseeable future. TSR 

aims to be an explicitly cross-disciplinary journal for, and about, the third sector, with both 

theoretical and empirical papers of interest to those in Australia, New Zealand and our 

geographical region. This Issue of TSR meets these aims by: discussing research on Australia, 

New Zealand, India and China; involving practitioners and academics; offering both scholarly 

and ‘from the field’ papers; and covering a range of academic disciplines. 

Despite the many challenges of the COVID-19 pandemic during 2020, as discussed by my 

colleague Professor David Gilchrist in Issue 1 2020 of TSR, academics and practitioners have 

continued their research on, and with, the sector related to longer term and ongoing research 

topics. The third sector has proven itself to be a critical and resilient staple in societies during 

COVID-19 and as such, merits our ongoing interest. More broadly across the academe and in 

industry, much recent research has focused exclusively on COVID-19, and the TSR editors and 

contributors will return to the topic and the challenges it has posed for some time to come. 

Indeed, Issue 1 of 2021 will focus on charity responses to crises such as COVID-19. 

However, this collection focuses predominantly on ongoing policy questions and research 

topics of relevance to the sector, although there are inevitable references to COVID-19. In fact, 

preliminary discussions for this issue of TSR took place at the Institute of Advanced Studies, 

University of Western Australia, in early March 2020, just before COVID-19 restrictions were 

introduced here. In hindsight, little did we know what lay ahead. Organised by my colleague 

Professor Ian Murray, the seminar was entitled ‘The Regulation and Self-regulation of 

Charities and Philanthropy’ and involved colleagues from the NFPs UWA Research group and 

invited guests.  Selected papers were progressed for publication here. These were joined by 

Mark Fowler’s timely contribution on the expert panel’s proposal for reform of the Charities 

Act in Australia. 
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The Articles 

The first publication in this Issue challenges us to revisit recent history that shaped the 

government/not-for-profit nexus by examining the ‘lost history’ of the Welfare State. In ‘Silver 

Bullets and TED Talks: Sketching Ideas on the Government/Not-for-profit Nexus in the 

Australian Welfare State’, David Gilchrist cautions against simplifying public policy debates 

into the bite-sized chunks we find in popular forms of engagement, such as TED Talks. He 

argues that history has lessons for us, including the need for depth of analysis at a system-wide 

level in order to develop effective institutions. He concludes that the concept of the Welfare 

State remains a sound institutional base for building a systemic response to service needs. 

We then cross the Tasman Sea but continue to look to history to better understand current and 

future policy and legislative developments relevant to the Third Sector. Sue Barker examines 

‘Charity Regulation in New Zealand – History and Where to Now’, arguing that the current 

legal framework for charities in New Zealand actually inhibits charities’ capacity to carry out 

their work. She suggests that improving the legal framework around charity regulation would 

significantly improve recovery from COVID-19 and that legislative reform in this area is badly 

needed in New Zealand. 

Ian Murray takes up the theme of charity regulation in his article entitled: ‘How do we Regulate 

Activities within a Charity Law Framework Focussed on Purposes?’. While focussing on 

Australia and New Zealand, the article includes a broad sweep of relevant regulatory 

approaches in other jurisdictions, particularly the United Kingdom, the United States and 

Canada and presents novel suggestions; most notably that existing laws such as anti-

discrimination legislation that apply to all entities could more effectively be used to regulate 

charitable activities.  

Mark Fowler’s paper ‘Attaining to Certainty: Does the Expert Panel’s Proposal for Reform of 

the Charities Act Sufficiently Protect Religious Charities?’ engages with similar questions but 

focuses more narrowly on the recommendation of the Australian 2018 Expert Panel on 

Religious Freedom to amend section 11 of the Charities Act 2013 (Cth). This amendment 

would mean that a charity which does not support marriage equality would not automatically 

be deregistered. He examines the separate elements of charitable status that are relevant to such 

entities, namely the ‘political objects doctrine’, the ‘public policy doctrine’ and the ‘public 

benefit’ requirement. He concludes that in the interests of clarity, more must be done. 
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Moving away from Australia and New Zealand, insights into India’s regulation of NGOs are 

offered by Alka Sabharwal’s article ‘Contested Spaces: A Coinciding Rise of State Regulations 

and Technomoral Politics of Rights-Based NGOs in India’. She positions both state and non-

state actors as political entities which regulate and resist regulation respectively.  Using India’s 

Foreign Contribution (Regulation) Act 2010, she illustrates that regulation is a contentious 

process and that, in response, Indian Non-Governmental Organisations (NGOs) have 

developed strategies including drawing on human rights narratives and using technomoral and 

legal arguments to support and press their position. 

The “From the Field” section of TSR is an important element in our pursuit of scholarly work 

with a more practical focus. We include here an article from Mark Sidel, ‘China and its 

Regulation of Overseas NGOs, Foundations, and Think Tanks: Four Years of Implementation 

of a New Securitised Policy and Legal Framework’. This charts the development of China’s 

restrictive regulatory framework for the control and monitoring of overseas NGOs, 

foundations, think tanks, trade associations and other nonprofits. In this paper, Mark Sidel 

analyses China’s goals for this regulatory regime and reviews the first four years of 

implementation, including both formal and informal enforcement actions taken by the state.  

He does not predict a loosening of the regulatory chains in the near future. 

Discussion and Conclusion 

This Issue of TSR has engaged with the perennial question of regulation of the third sector.  A 

common theme in many of the papers is the inherently political nature of regulatory 

frameworks, actions and resistances and the sometimes-contentious nature of positions taken 

by both state and non-state actors. Read together, the papers present a rich tapestry of regulatory 

approaches in Australia, India, China and New Zealand; each deeply dependent – and reflective 

of - the local political and socio-legal context. Also, as a number of the papers explore, each 

jurisdiction has been shaped by historical state and non-state developments that continue to be 

felt in contemporary law and policy. 

Nonetheless, the jurisdictions are not unrelated. Globalisation; the use of common law across 

common law jurisdictions (Fowler); the colonial roots of some of our current policies 

(Gilchrist); concerns about foreign NGOs (Sidel); fear of criticism by NGOs on the 

international stage (Sabharwal); and the possibility to learn from other regulatory regimes 

(Murray); all reinforce the global nature of questions of regulation. They also underline the 
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merit of comparative research and the importance of compilations of complementary studies, 

such as we have presented here.   

Further, many of our contributions here provide solid policy recommendations and a wealth of 

expertise that could be taken up by regulators, policy-makers and others. In this way, this TSR 

Issue presents an opportunity to improve responsive regulation (Ayres & Braithwaite 1992) 

whereby regulators can better understand the context and motivations of those whose conduct 

they are regulating so that effective solutions can be developed accordingly. 

Finally, this year in particular, I would like to extend a very special thank you to our authors, 

reviewers, editorial assistants and to my co-editors Professors Ian Murray and David Gilchrist, 

all of whom have persevered to continue with their research and service roles in challenging 

circumstances.  
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