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ABSTRACT 

 
 
This dissertation answers the question whether Australian and European Union (EU) 
legislation against terrorism stems substantially from the legislation on organised crime 
or if it is different or unrelated legislation. The answer is important because if the 
legislation on terrorism is to be considered akin to that on organised crime, then the 
legislative provisions relevant to the prevention of law enforcement and judicial 
remedies for terrorism offences should mirror the rules set for organised crime. If, on 
the contrary, the legislation on terrorism is sui generis, i.e. contains characteristics of its 
own which differ substantially from the legislation on organised crime, this could be an 
indication that we have legislation on a new type of crime which could justify different 
accompanying measures, including law enforcement powers. 
 
Two specific areas of study have been chosen to answer the thesis question. First, 
money laundering legislation, considered as the first generation initiative against 
organised crime, is compared to the financing of terrorism. It is concluded that in the 
main the new provisions against the financing of terrorism are a natural development of 
those on money laundering. However, the integration of terrorism into the money 
laundering mechanism throws a spanner in the works of the anti-money laundering 
machinery, which has been set up to detect large sums of money which originated from 
organised crime, not the small amounts that finance terrorism. 
 
The second generation initiative against organised crime endeavours to address the 
structure of criminal organisations. Hence, the provisions against criminal organisations 
are compared with those against terrorist organisations. Clearly, EU legislation on 
terrorism stems from its legislation on organised crime. In Australia, the movement is 
opposite yet similar. It is the terrorism legislation that has influenced the new provisions 
to fight organised crime.  
 
A particular focus is given to the definition of acts of terrorism versus the offences 
committed by criminal organisations. The relevance of the Australian/EU dual concept 
of motive and objective is discussed in the general context of criminal law.   
 
This study enlarges the legislative comparison between the two political entities by 
taking into account the international context. Because of their transnational character, 
terrorism and organised crime are two concepts that the international community has 
tried to translate into criminal law so that they can be prosecuted worldwide. 
Specifically, the implementation of the United Nations Security Council resolutions 
1267 and 1373 in Australia and the European Union is contrasted. 
 
The dissertation identifies a number of points of legislative convergence and 
divergence. Though neither under EU legislation nor under Australian legislation can 
terrorism be considered sui generis, the reasons are different in each case. The 
research also highlights the breadth of the Australian definitions of both organised 
crime and terrorism. Given the reasons that have prompted the adoption of the 
provisions, this study concludes with a proposal for focusing (recalibrating) the 
legislation to give it a pronounced distinctive character and a sharper edge, while 
strengthening democratic principles and the rule of law. 
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CHAPTER 1 

INTRODUCTION 
 

 

This thesis is a study in the substantive criminal law of Australia’s Commonwealth 

(Commonwealth) and European Union (EU) legislation on organised crime and 

terrorism. It seeks to understand the relation between organised crime legislation and 

terrorism legislation in order to contribute to a strong basis for the implementation of 

related measures. It aims at developing a better understanding of the respective 

legislation, and to foster better international mutual assistance. 

 

 

1.1  The research question 
 

The research question is to determine whether the legislation against terrorism stems 

substantially from the legislation on organised crime or if it is different or unrelated 

legislation. My thesis is that the systematic and concerted development of the 

legislation on organised crime at international level contrasts with the recent legislation 

against terrorism which was completed hastily by adopting sections of the legislation 

on organised crime without due consideration of the nature of the crimes involved. This 

hasty implementation has prevented a thorough analysis of how terrorism laws should 

be interpreted and enforced, including at the international level. 

 

 

1.2  Its relevance  
 

Because of their transnational character, terrorism and organised crime are two 

concepts that the international community has tried to translate into criminal law so that 

they can be prosecuted worldwide. To contribute to the international debate, relevant 

legislation of more than one State should be examined. Hence, this study analyses 

legislation of two different political entities, the European Union (EU) and Australia, 

which are similar enough to allow a comparison and yet different enough to offer 

contrasting views.  
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It is both pertinent and relevant to choose the EU. In our globalised world, organised 

crime and terrorism cannot be addressed at the national level alone. They require an 

international response. Studying EU legislation is therefore relevant in so much as it is 

a supranational organisation which has a direct impact on its 28 Member States’ 

legislation. It is noted that EU’s legislation needs to be transposed into Member States’ 

domestic laws, irrespective of their legal tradition, be it common law or civil law.  

 

Since the EU has civil law and common law (UK and Ireland) Member States, studying 

EU legislation offers a larger scope of comparison than most comparative studies in 

Australia, which focus on other common law States. Given that Australia's anti-

terrorism laws are taken from the UK,2 and organised crime legislation from Canada,3 

these comparisons tend to reinforce current legislation.4 Though it makes sense to 

study legislation of States that have very similar legal systems, it is too restrictive. 

Transnational crimes need to be studied across jurisdictions and legal traditions. 

 

It is pertinent to study EU legislation because Europe has experienced terrorism for 

centuries. This experience is assumed to have been translated into its legislation, 

making it an interesting comparison with Australia which fortunately does not have 

such experience. 

 

European States also have a long human rights tradition. The EU has made human 

rights the core of its legal order, insomuch that it has been described as a model to 

achieve security and welfare for one’s citizens in a globalising world.5 Hence, the role 

that human rights can play in safeguarding the democratic order that organised crime 

and terrorism legislation is meant to protect may offer some contrasting elements with 

Australia. 

 

The EU is also an important player on the international scene, not only in economic 

terms but also in the legal field. Its anti-money laundering legislation has influenced 

other international actors such as the Financial Action Task Force (FATF)6 to which 

                                                
2  HANCOCK Nathan (2002a), Terrorism and the law in Australia: legislation, commentary and 

constraints, Law and Bills Digest Group, Information and Research Services, Department of the 
Parliamentary Library, Research Paper, No.12, 2001–02, 19 March 2002, p.4. 

3  SCHLOENHARDT Andreas (2009b), Submission to Inquiry into the Crimes Legislation Amendment 
(Serious and Organised Crime) Bill  (No.2) 2009, 7 October, p.3. 

4  This limitation in comparing is not particular to Australia. Canada does the same. See HELLER Kevin 
Jon, DUBBER Markus D (2010), Introduction: Comparative Criminal Law, in Handbook of 
Comparative Criminal Law, Stanford University Press, p.3. 

5   KEOHANE Robert O (2002), Ironies of Sovereignty: The European Union and the United States, 
Journal of Common Market Studies, Vol.40(4), pp.743-765. 

6  For a discussion of the EU’s influence within Europe, see in particular MITSILEGAS Valsamis 
(2007), The External Dimension of EU Action in Criminal Matters, European Foreign Affairs Review, 
Vol.12, pp.457–469. 
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Australia refers in its own legislation. The EU has been involved in the development of 

international criminal law standards such as the United Nations (UN) Convention 

against Transnational Organised Crime (TOCC). The EU has established itself as a 

legitimate actor in global counter terrorism in that it has helped to craft the UN’s initial 

response after the 11 September 2011 attacks, including Security Council Resolutions 

1267, 1368, 1373 and 1566.7 Another aspect of the international influence of the EU is 

the cooperation with Asian countries, in particular through the ASEM (Asia-Europe 

Meeting).8 

 

Since the adoption of the Treaty of Lisbon in December 2007,9 the EU has become an 

entity in its own right. In the field of mutual assistance in criminal matters, bilateral 

treaties with each Member State have become a second best option when dealing with 

EU Member States. In recent years, the EU has sought to develop judicial cooperation 

between non-member States.10 It has signed agreements with the USA in the areas of 

mutual assistance and extradition,11 Passenger Name Record (PNR),12 and customs 

cooperation.13 With Japan, the EU has signed an agreement on mutual legal 

assistance in criminal matters.14 Australia also seeks stronger ties with the EU.15 In 

                                                                                                                                          
 The FATF is an inter-governmental organisation established by the 1989 G7 summit in Paris. It was 

originally composed of 15 countries - the G7 summit participants (Canada, France, Germany, Italy, 
Japan, UK and USA) and 8 interested countries (Australia, Austria, Belgium, Luxembourg, the 
Netherlands, Spain, Sweden and Switzerland) and the Commission of the European Communities. In 
1990, it issued Forty Recommendations to prevent the utilisation of the banking system and financial 
institutions for the purpose of money laundering. These recommendations included ways to improve 
the national legal systems, enhance the role of the financial system and strengthen international 
cooperation. (See FATF, First Report, 1990, p.3). The Forty Recommendations were quickly 
recognised as the international standard for combating money laundering. 

7  BRATTBERG Erik, RHINARD Mark (2012), The EU as a global counter-terrorism actor in the 
making, European Security, Vol.21, n°4, December, p.565. 

8  BRATTBERG, RHINARD (2012), p.565. 
9  Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 

Community, signed at Lisbon, 13 December 2007, OJ C306, 17.12.2007, pp.1-271 
10   For a discussion of this point see BRODOWSKI Dominik (2011), Judicial Cooperation between the 

EU and Non-Member States, New Journal of European Criminal Law, Vol.2, Issue 1, 2011, pp.21-39. 
11  Council Decision 2009/820/CFSP of 23 October 2009 on the conclusion on behalf of the European 

Union of the Agreement on extradition between the European Union and the United States of 
America and the Agreement on mutual legal assistance between the European Union and the United 
States of America, OJ L291, 07.11.2009, pp.40,41.  See also OJ L 181, 19.7.2003, p.27. 

12  Agreement between the European Community and the United States of America on the processing 
and transfer of PNR data by air carriers to the United States Department of Homeland Security, 
Bureau of Customs and Border Protection, OJ L 183/84, 20.5.2004. 

13  Agreement between the European Community and the United States of America on intensifying and 
broadening the Agreement on customs cooperation and mutual assistance in customs matters to 
include cooperation on container security and related matters, OJ L 304/34, 30.9.2004.  

14   Council Decision 2010/88/CFSP/JHA of 30 November 2009 on the signing, on behalf of the 
European Union, of the Agreement between the European Union and Japan on mutual legal 
assistance in criminal matters, OJ L39, 12.02.2010, p.19. Agreement  between the European Union 
and Japan on mutual legal assistance in criminal matters, OJ L39, 12.02.2010, pp.20-35. 

15   MARKOVIC Nina (2012), Australia’s evolving relationship with the European Union: an update, 
Parliament of Australia Foreign Affairs, Defence and Security Section, 25.10.12; MARKOVIC Nina 
(2009), Courted by Europe? Advancing Australia’s relations with the European Union in the new 
security environment, Research paper, 2009–10, n°1, Parliamentary Library, Canberra, 2009, 
http://parlinfo.aph.gov.au/parlInfo/download/library/prspub/4N4U6/upload_binary/4n4u60.pdf;fileType
=application/pdf#search=%22NQ2%20publications%22, last visited 9 August 2013. 
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2007, the Australian Federal Police (AFP) signed a cooperation agreement with 

Europol.16 A PNR agreement was signed in 2008.17 Hence, a better understanding of 

respective legislation in the area of organised crime and terrorism fits with the 

development of a closer cooperation between Australia and the EU in the field of 

security.18 

 

Prima facie, a comparison of Australian and EU legislation presents conceptual 

difficulties. Australia is a State and the EU is a supranational organisation. Though the 

EU and Australia’s substantive legislation has not been compared, it is contended that 

such research is relevant. Moreover, a comparative study has been conducted on law 

enforcement cooperation between the EU and Australia. 

 

The EU is a supra-national organisation of a sui generis nature. It is more than an 

international organisation, yet not quite a State.19 Though the EU does not have a 

constitution, its founding treaty,20 often amended, sets the rules of 

governance/competence between the EU and Member States, and provides principles 

regarding the rule of law and fundamental freedoms.21 Its legislative process is 

complex and its system of governance is not a government.22 However, since the entry 

into force of the Lisbon Treaty, it holds legal personality as a political entity. 23  

 

In contrast, Australia is a federal State, a constitutional democracy. Its legislation is 

adopted through a domestic parliament process.  

 

There are however similarities between Australia and the EU. Each Australian state as 

well as EU’s Member States retains some degree of sovereignty. This degree of 

autonomy allows each state or State to legislate in its respective areas of competence. 

For instance, each state or State has its own criminal legislation. Furthermore, in both 

                                                
16   The Agreement on Operational and Strategic Cooperation between Australia and the European 

Police Office, signed on 20 February 2007, came into effect on 27 September 2007, with the 
information exchange commencing in February 2008. 
https://www.europol.europa.eu/sites/default/files/publications/australia.pdf last visited 9 August 2013. 
See also MARKOVIC Nina (2009), p.33. 

17   The Agreement between Australia and the European Union on the processing and transfer of 
European Union-sourced Passenger Name Record (PNR) Data by Air Carriers to the Australian 
Customs Service was signed in Brussels on 30 June 2008. 

18  Prime Minister of Australia, the Hon Julia Gillard, Joint statement with the President of the European 
Commission, 05.09.11. http://www.pm.gov.au/press-office/joint-statement-president-european-
commission, last visited 01.08.2013. 

19  BRATTBERG, RHINARD (2012), p.558. 
20  Treaty on European Union (TEU). See 2.2 below. 
21  Art.2, TEU. 
22   EECKHOUT Piet (2013), The Constitutionalization of European Foreign Policy, in The EU as a 

Global Actor in a Multipolar World, American Society International Law (ASIL) Proceedings, Vol.107, 
p.56. 

23  BRATTBERG, RHINARD (2012), p.565. The EU is also a non-voting observer in the UN. 
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cases, the Australian states and territories and EU Member States’ implementation of 

Commonwealth or EU legislation may be subject to review by a higher judicial authority 

such as the High Court of Australia or the European Court of Justice. 

 

Through Council Framework Decisions (CFDs), the EU is competent to enact 

legislation in criminal law which Member States are obliged to implement in their 

domestic law according to their legal tradition.24 The CFDs are therefore of a general 

nature, yet specific enough to ensure a sufficiently harmonised implementation 

throughout the Union.25 The CFDs can be considered as the minimum requirements 

which need to be enacted in order to have effective legislation. They reflect the EU 

core values and principles in the field of law to which they relate. 

 

In contrast, the Commonwealth Criminal Code (the Code), which is compared to EU 

legislation in this study, is directly applicable in Australia and is therefore more detailed. 

It contains the principles of criminal law that Australia holds important and expresses 

the provisions that the federal parliament has deemed necessary to address the issues 

at hand. 

 

Australia and the EU uphold common values such as democracy and the rule of law, 

albeit in different ways given that European States have a longer tradition of upholding 

such values. Moreover, the EU Member States are all parties to the European 

Convention on Human Rights (ECHR).26  

 

When legislation on terrorism was first enacted, neither the EU nor Australia had a Bill 

of Rights. Since then, the EU has adopted the Charter of Fundamental Rights of the 

European Union (European Charter) which protects the civic and social rights of those 

who live in the EU.27 The EU intends to also accede to the ECHR.28 For its part, since 

2004, two Australian states, ACT and Victoria, have adopted statutory Bills of Rights. 29 

On the federal level, Australia is a party to the International Covenant on Civil and 

                                                
24  For more details, see Chapter 2. 
25  EU terminology uses the term “approximation”. See for instance WEYEMBERGH Anne (2005), 

Approximation of Criminal Laws, the Constitutional Treaty and The Hague Programme, Common 
Market Law Review, Vol.42. pp.1567-1597. 

26   Council of Europe Convention for the Protection of Human Rights and Fundamental Freedoms, ETS 
5, signed in Rome on 04.11.1950, entered into force on 03.09.1953 (ECHR). 

27  Charter of Fundamental Rights of the European Union, OJ C 303, 14.12.2007, pp.2-16. 
28  Accession of the European Union European to the Convention on Human Rights, 

http://hub.coe.int/en/web/coe-portal/what-we-do/human-rights/eu-accession-to-the-convention, last 
visited 10 August 2013 

29  See Human Rights Act 2004 (ACT) and Charter of Human Rights and Responsibilities Act 2006 
(VIC). 
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Political Rights (ICCPR).30 According to Paulus, the European model of human rights 

protection in a multilevel legal system may provide important insights about the way the 

EU acts internationally to repress terrorism, and may even serve as a role model for 

the effective protection of human rights in multilevel systems of law.31 Hence, this study 

highlights some aspects of the implementation of the principles enshrined in 

international instruments on fundamental freedoms and human rights. This dissertation 

may therefore provide an understanding on how to interpret current Australia’s 

legislation in accordance with internationally held fundamental rights.  

 

Further, European States have a longer democratic tradition than Australia. They have 

been able to uphold their democratic values despite several wars and acts of terrorism. 

As both Australia’s former Prime Minister and the Head of the European Commission 

observed,  

Australia and the EU share common values and close historical, political, 
economic and cultural ties. We face many common challenges in foreign and 
security, and trade and economic policy areas. We have agreed (…) to 
cooperate in the fight against terrorism, including tackling terrorist financing 
effectively and promoting inter-cultural dialogue and understanding.32 

 

A comparative study of EU’s and Australia’s legislation on organised crime and 

terrorism will contribute to better cooperation between these two entities. 

 

 

1.3  Thesis contribution 
 

This dissertation expands the traditional field of comparative criminal law. It contributes 

to a pluralist conception of international law, understood as the body of criminal law 

that deals with matters that have been the object of international legislation.33 It is an 

encounter between comparative law, understood as a method for cross-fertilizing and 

                                                
30   The International Covenant on Civil and Political Rights (ICCPR) was adopted by the UN General 

Assembly on 16 December 1966. It entered into force 23 March 1976.  
31   PAULUS Andreas (2013), Human Rights Protection in a European Network of Courts, in The EU as 

a Global Actor in a Multipolar World, American Society International Law (ASIL) Proceedings, 
Vol.107, p.175. 

32   Joint Statement, Prime Minister of Australia Kevin Rudd, President of the European Commission 
Jose Manuel Barroso, Brussels, Media Release, 02 April 2008. 

33  In this meaning, “international criminal law” is different from the penal provisions of international 
humanitarian law with violations of which are dealt by the International Criminal Court in The Hague. 
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developing the system of criminal justice, and the body of positive “international 

criminal law”.34 

 

This thesis falls under two intrinsically linked categories. It is in essence a research in 

comparative law, highlighting the similarities and different approaches of two political 

entities, the EU and Australia.  

 

In several ways, it is also a study in international law. First, there is a body of 

international conventions on terrorism and organised crime which Australia and the 

Member States of the EU have pledged to implement.35  Secondly, this research looks 

at the way the UN Security Council resolutions on terrorism have been implemented in 

the EU and in Australia. Thirdly, it contributes to a better understanding of how 

common law and civil law jurisdictions may implement international requirements in 

criminal matters. Fourth, the findings of the research may be deemed applicable to all 

jurisdictions that have sought to implement similar legislation. Fifth, the results will bear 

on international cooperation and mutual assistance in criminal matters, as the 

international community teams up to investigate and prosecute serious organised 

crime and terrorism worldwide. Finally, the proposals for more effective legislation 

against organised crime and terrorism may contribute significantly to the adoption of a 

template for an international convention against most serious forms of crime. 

 

This type of international comparative criminal law is a relatively new discipline. A small 

body of academic literature has examined aspects of either terrorism or organised 

crime legislation,36 but very few studies have compared the substantive legislation of 

one with the other.37 When organised crime and terrorism have been compared, it is 

often from a criminological, law enforcement or strategic perspective.38  

 

This thesis therefore brings a new perspective. The EU includes Member States from 

both common law and civil law traditions, and EU legislation applies to both. Australia 

can benefit from such research. Comparative approaches are a relevant part of the 

                                                
34  DELMAS-MARTY Mireille (2003), The Contribution of Comparative Law to a Pluralist Conception of 

International Criminal Law, Journal of International Criminal Justice, Vol.1, p.13. 
35  There are 13 international conventions on terrorism (see chapter 12). Besides the international drug 

conventions, there is the UN Convention against Transnational Organized Crime (TOCC) and the 
CoE Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime, 
8.XI.1990, ETS n°141 (Money Laundering Convention). 

36  See for instance RAMRAJ Victor V, HOR Michael, ROACH Kent (Eds) (2005), Global Anti-Terrorism 
Law and Policy, Cambridge University Press. 

37   European Academics have studied the EU relationship with the USA. See ADAM Alexandre (2005), 
La lutte contre le terrorisme, Etude comparative Union européenne – Etats-Unis, L’Harmattan. 

38   CHOCQUET Christian (2003), Terrorisme et criminalité organisée, L’Harmattan. GRABOSKY Peter, 
STOHL Michael (2010), Crime and Terrorism, Compact criminology, Sage, London. 
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debate in Australia on the on-going effort to improve legislation. Furthermore, so far, 

there has been no comparative study of EU and Australia’s substantive federal 

legislation.39 In several reviews and assessments conducted by scholars and 

parliamentary committees, Australia’s terrorism legislation is compared to that of the 

United Kingdom (UK), New Zealand, Canada and sometimes the United States 

(USA),40 but not with the EU.41 

 

This thesis therefore adds not only to the Australian domestic debate but also, given 

the supra-national character of the EU and its global influence, contributes to the 

international debate on how to address and suppress organised crime and terrorism 

worldwide. 

 

This research addresses a fundamental issue. If the legislation on terrorism is to be 

considered akin to that on organised crime, then the legal provisions relevant to the 

prevention of law enforcement, and judicial appeal for terrorism related offences, 

should mirror the rules set for organised crime. If, on the contrary, the legislation on 

terrorism is sui generis, i.e. contains characteristics of its own which differ substantially 

from the legislation on organised crime, this could be an indication that we have 

legislation on a new type of crime which could justify different accompanying 

measures, such as detention orders and other pro-active measures.  

 

There is an international consensus that organised crime and terrorism need to be 

fought worldwide and that they need to be addressed at the international level.42 The 

consensus has broken down however when it comes to define precisely what is 

                                                
39  To the best of our knowledge on 1st July 2013. EU and Australian cross-border law enforcement 

strategies have been compared. See Saskia HUFNAGEL’s thesis (Dec 2010), Comparison of EU 
and Australian Cross-Border Law Enforcement Strategies, Australian National University, published 
(2013) by Ashgate under Policing Cooperation Across Borders - Comparative Perspectives on Law 
Enforcement within the EU and Australia.  

40   See for instance LYNCH Andrew, MACDONALD Edwina, WILLIAMS George (2007), Law and 
Liberty in the War on Terror, The Federation Press, Sydney, pp.166-180. WALKER Clive (2007), The 
United Kingdom’s Anti-Terrorism Laws: Lessons for Australia in LYNCH, MACDONALD, WILLIAMS; 
Security Legislation Review Committee (SLRC, June 2006), Parliament of Australia (SHELLER 
Report), pp. 55,56, 190; Parliamentary Joint Committee on Intelligence and Security, Review of 
Security and Counter Terrorism Legislation (JULL Report 2006), pp.43, 54, 55, GILBERT-TOBIN, 
Centre of Public Law, Submission on the Anti-Terrorism Bill (No.2) 2005, 10 November 2005. 
Parliamentary Joint Committee on the Australian Crime Commission (2009), Inquiry into the 
legislative arrangements to outlaw serious and organised crime groups, August 2009.  

41    Language can be a barrier. See Report of the Australian Parliamentary Delegation to Canada, the 
USA, Italy, Austria, the UK and the Netherlands, Parliament of the Commonwealth of Australia, June 
2009.  

42  See for instance UN Convention against Transnational Organized Crime, 2000. 
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terrorism.43 The means adopted to combat terrorism have also been deemed 

controversial.44 

 

It is assumed that a clear understanding of the nature of terrorism legislation will 

contribute to a better acceptance of the means needed to fight this serious crime. 

Though this dissertation does not address directly the definition deadlock that is found 

at the international level, this study makes a number of findings which, put together, it 

is contended, could provide for a completely new understanding of how legislation can 

deal efficiently with organised crime and terrorism. This thesis could therefore be 

considered as a milestone toward legislating worldwide against the most serious and 

dangerous forms of crime. 

 

 

1.4  Methodology 
 

Organised crime and terrorism legislation have two main components: a financial 

aspect and a more substantive aspect. Hence, to answer the thesis question, two 

areas of study have been chosen. First, anti-money laundering legislation, considered 

as the first generation initiative against organised crime, is compared to the financing of 

terrorism. The second is the substantive criminal legislation on organised crime and 

terrorism. Though the anti-money laundering and counter-terrorism financing legislation 

(AML/CTF) could be considered a case-study of the latter, historically, money 

laundering legislation constitutes the first legislative measures against organised 

crime45 and for this reason needs to be examined first. It is justifiable to start with the 

legislation on financial aspects because, historically, it preceded legislation on 

substantive aspects of organised crime and terrorism. 

 

In each case, the examination of the legislation follows the same pattern: First, an 

historical background is given which leads to the identification of the objectives of the 

legal provisions (what the Europeans call the protected legal interests). Then the 

offence is analysed, starting with the mental and physical elements, sometimes other 

                                                
43  ROBERTS Adam (2008), Countering Terrorism: A Historical Perspective, in BIANCHI Andrea, 

KELLER Alexis, Counterrorism: Democracy’s Challenge, Studies in International Law, Vol.20, Hart 
Publishing, pp.6-9. 

44  See for instance HOCKING Jenny (2004), Terror Laws - ASIO, Counter-Terrorism and the Threat to 
Democracy, UNSW Press, pp.242,243; DODD Vikram, BAILEY Carlene (2006), Terror law an affront 
to justice – judge. Control orders breach human rights, The Guardian, 13 April. 

45   VAN DEN WIJNGAERT Christine (1999), The transformations of international criminal law in 
response to the challenge of organized crime, General Report, Preparatory Colloquium to the XVIth 
International Congress of Penal Law: the criminal justice systems facing the challenge 
of organised crime (Section IV), International Review of Penal Law, Vol.70 (1-2), p.138. 



 - 28 - 

elements, such as the contextual element of the EU legislation on terrorism, and finally 

the penalties. Finally, consideration is given to the added value of the new provisions, 

and their specific characteristics, as well as the way they are implemented. 

 

Given the global character of the legislation studied, elements of international law have 

to be introduced and compared with the EU and Australia’s provisions. In the part on 

the financial aspect of the legislation, consideration is given to the work of the Financial 

Action Task Force. The FATF has a long experience in setting up recommendations to 

counter money laundering. These recommendations are considered world standard on 

the matter.46 Both the EU and Australia have incorporated the FATF recommendations 

in their legislation, and so has the Council of Europe, to whose convention on money 

laundering47 Australia is a party. The pioneer work of the Council of Europe in the field 

of money laundering is briefly examined, given its influence on EU legislation. Before 

2001, the FATF had also discussed the issue of terrorism financing. In the aftermath of 

the 11 September 2001 attacks, it was pressured by the United Nations Security 

Council to find a way to address the financing of terrorism and subsequently issued 

some special recommendations regarding terrorism financing, which have also been 

introduced into Australian and EU legislation. It is therefore appropriate to analyse and 

compare anti-money laundering and anti-terrorism financing legislation, strategy and 

rationale in a study on organised crime and terrorism. 

 

It is worth indicating that the international community adopted provisions against 

money laundering in the absence of a definition of organised crime and long before 

criminal organisations were defined, even at national level. Similarly, measures against 

the financing of terrorism have been adopted despite the lack of an internationally 

agreed definition of terrorism.48 Therefore the way the EU and Australia have translated 

these two concepts into their legislation is examined after its financial aspects. 

 

By way of introduction to Australia and EU’s substantive legislation, an overview of 

international law on organised crime and terrorism is provided. This includes the work 

of the UN and the Cuncil of Europe. The obstacles encountered by the international 

community in legislating against organised crime and terrorism are highlighted in order 

to appreciate the contribution of the legislation of each entity in overcoming these 

difficulties. Then, the context having been set, the definitions of a criminal organisation, 

                                                
46  For instance see SHELLER Simon (2006), Security Legislation Review Committee (SLRC), Report, 

Parliament of Australia June, p.157. 
47  Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds 

from Crime, 8.11.1990, ETS n°141. 
48  Since 1996, a United Nations working group has been working on a draft of an international 

convention against terrorism. See http://www.un.org/News/Press/docs/2013/l3210.doc.htm. 
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a terrorist organisation and of the offences they commit are compared. The similarities 

and differences between Australia and EU’s substantive legislation in relation to 

organised crime and terrorism are examined and the rationale of the respective 

legislation is analysed and put into perspective with international law.  

 

This study has a global approach. It highlights the conceptual similarities and 

differences between the EU and Australia. It does not examine how EU Member States 

have implemented the Directives, or the provisions of Australian states’ organised 

crime legislation.49 When caselaw is mentioned, it is mainly to illustrate a point rather 

than an in-depth study of caselaw. Further, examination of Australian caselaw is limited 

to cases interpreting Commonwealth legislation. 

 

Particular attention is paid to the implementation of the United Nations (UN) Security 

Council Resolutions on terrorism. The different ways the EU and Australia have sought 

to implement UN Security Council resolutions 1267 and 1373 on terrorism are 

contrasted. The European Court of Justice has had the opportunity to clarify the way 

Member States of the Union are to implement the various UN Security Council 

Resolutions taking into account its legal order, which uphold the respect of 

fundamental freedoms, as does the Charter of the United Nations. It should be noted 

that one of the objectives of anti-organised crime and terrorism legislation is to protect 

the democratic legal order in general and fundamental freedoms in particular. It is 

therefore essential to analyse carefully the way human rights obligations have been 

translated into domestic law to assess the legislation’s coherence and efficiency. 

These decisions have also been echoed in the rulings of the European Court on 

Human Rights which are observed by the 47 States who form the Council of Europe. 

 

Lastly, elements of convergence in Australia and EU legislation are highlighted to 

provide for a discussion of whether terrorism and organised crime offences are related 

or different. This analysis of European and Australian legislation on terrorism and 

organised crime reveals also other specific features, such as the nature of the 

legislative process, that have impacted the adoption and character of substantive laws. 

These characteristics are then briefly examined and assessed. Reflecting on these 

various elements and bringing them together, the conclusion includes a proposal for a 

more robust and effective way of legislating against these most serious and dangerous 

forms of crime. 

                                                
49   See for instance Crimes Legislation Amendment (Gangs) Act 2006 (NSW), Crimes (Criminal 

Organisations Control) Act 2009 (NSW), Legislation (Group Criminal Activities) Act 2006 (NT), 
Serious Crime Control Act 2009 (NT), Criminal Organisation Act 2009 (QLD), Serious and Organised 
Crime (Control) Act 2008 (SA), Criminal Organisations Control Act 2012 (WA). 
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This dissertation focuses on the core elements of the EU and Australia’s legislation on 

organised crime and terrorism. It does not deal directly with details of the legislation’s 

implementation, such as control orders, preventative detention, communication 

interception, law enforcement techniques and powers, and National Security 

Information.50 It does not examine corporate criminal liability and jurisdictional issues. 

 

This research is based on examination of existing academic scholarship, analysis of 

legislative material, official publications by the Australian government, the EU, and 

other organisations, as well as submissions, relevant case law and media reports, 

available on 1st July 2013, unless stated otherwise. 

 

 

1.5  Thesis Structure 
 

This thesis is divided into four parts. First, the Introduction (Part I) sets the frame and 

scope of the research and explains the major differences in the development of EU and 

Commonwealth competence in criminal law. This narrative is essential to appreciate 

the scope of EU and Australia’s legislation that is examined in the following parts. 

 

Part II starts with setting the context in which the legislation studied in this dissertation 

emerged. Then money laundering and financing of terrorism legislation and apparatus 

is examined. The purpose and provisions of money laundering legislation as well as 

the enforcing machinery is contrasted with that on the financing of terrorism, and the 

rationale is questioned. 

 

Part III analyses the similarities and differences between Australia and EU’s 

substantive legislation, first in relation to organised crime and then terrorism. To this 

end, the legislation’s rationale is examined first. The first half of Part III focuses on the 

Australian federal Criminal Code51 (the Code) provisions on conspiracy, joint 

commission and the new Division 390 on criminal organisations, and the penalties they 

incur. These provisions are then contrasted in the second half with the EU’s definition 

of a criminal organisation and the participation offence.  

 

The second half of Part III examines Australia and EU’s respective terrorism legislation. 

It focuses in particular on the definition of a terrorist group and the offences they 

                                                
50  National Security Information (Criminal and Civil Proceedings) Act 2004 (Cth). 
51  Criminal Code (Cth). 
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commit. Proscription is discussed. The way UN Security Council resolutions are 

implemented in the EU and Australia in light of their legal order is contrasted.  

 

Part IV sums up the essential issues at stake, analyses the conceptual differences and 

similarities between organised crime and terrorism, answers the thesis question and 

presents proposals for coherent and effective legislation against these most serious 

and violent forms of crime. Such legislation would support effective law enforcement 

methods, including international cooperation. Finally a critique of this dissertation is 

outlined and suggestions for further research are offered. 

 

Tables comparing relevant provisions are found in annexes  A, B, C, D, E and F. 

 

The following two chapters set out the development of EU and Australian criminal law 

which are examined in Part II and III. 
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CHAPTER  2 

TOWARDS EUROPEAN HARMONISED CRIMINAL 
LEGISLATION 

 
 

2.1  The Council of Europe 
 

Within seventy-five years, between 1870 and 1945, Europe had known three major 

wars, in which Germany and France had played a pivotal role.52 In the aftermath of 

World War II, European leaders considered ways to prevent further wars in Europe by 

bringing together previous enemies and creating strong bonds between them in such a 

way that another war would be virtually impossible. In his speech of 10 September 

1946 in Zurich, Switzerland, Winston Churchill recommended  

a remedy which, as if by miracle, would transform the whole scene and in a few 
years make all Europe as free and happy as Switzerland is today. We must 
build a kind of United States of Europe.  

 

Born out of the strong desire and need for European unity, various organisations set up 

a Congress in The Hague on 7 May 1948, known as "the Congress of Europe". The 

development of the objectives contained in the final declaration led one year later to 

the creation of the Council of Europe, which was established by the Treaty of London, 

signed on 5 May 1949 by ten states: Belgium, Denmark, France, Ireland, Italy, 

Luxembourg, the Netherlands, Norway, Sweden and the UK. In 1950, the Federal 

Republic of Germany became a member, along with Iceland and Turkey. 

 

The aim of the Council of Europe is to 

achieve a greater unity between its members for the purpose of safeguarding 
and realising the ideals and principles which are their common heritage and 
facilitating their economic and social progress.53   

 

                                                
52     The 1870 Franco-Prussian war, which saw France being defeated and losing territories to Germany; 

World War I (1914-1918); World War II (1939-1945). 
53 Art.1a, Statute of the Council of Europe, 5.V.1949, ETS n°1. 
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Respect for human rights is fundamental to the Council of Europe. In order to become 

a member of this organisation, every State  

must accept the principles of the rule of law and of the enjoyment by all persons 
within its jurisdiction of human rights and fundamental freedoms, and 
collaborate sincerely and effectively in the realisation of the aim of the 
Council.54  

The competence of the Council of Europe extends to practically all aspects of 

European affairs,55 with the exception of matters relating to national defence.56  

 

In the wake of the political changes that took place in Eastern Europe with the end of 

the communist era,57 in 1989, the Council introduced a special guest status to develop 

closer links with the parliaments of States moving towards democracy. The following 

year,58 Hungary became the first State from the former Soviet Block to access the 

Council. By 2007, the Council of Europe was 47 members strong, and represented 

over 800 million inhabitants.59 It has welcomed six countries as observers: Canada, the 

Holy See, Israel, Japan, Mexico and the USA.60 

 

 

Legislation in penal matters 

In order to achieve its objective of unity, the Council of Europe has initiated a legislative 

harmonisation process by issuing a number of conventions and recommendations in 

various fields.61 The conventions of the Council of Europe are not automatically 

applicable within the Member States. Each State decides whether to become a party to 

                                                
54   Art.3, Statute of the Council of Europe. 
55  Art.1b, Statute of the Council of Europe.  
56  Art 1d, Statute of the Council of Europe. 
57  The destruction of the Berlin Wall began on 9 November 1989 and started the German unification 

process which was politically concluded on 3 October 1990. 
58  On 6 November 1990. 
59  Russia became a member on 28 February 1996, among much controversy since its human rights 

record was not up the Council of Europe’s standards (WASSENBERG Birte (2013), History of the 
Council of Europe, Council of Europe Publ pp.140-142). It was hoped that admitting Russia as a 
member would encourage its government to be respectful of the human rights provisions laid out by 
the Organisation. So far, this hope has not materialised. Many have called for Russia to be expelled 
from the Council of Europe or at least have its membership suspended for not conforming to art.3 of 
the Statute, as provided in art.7, but until now no move has been made in that direction. 

60  http://hub.coe.int/web/coe-portal/navigation/47-countries 
61  For instance in the field of criminal law:Twenty Guiding Principles on the Fight against Corruption 

(Resolution (97) 24), Recommendation (Rec(2005) 9) on the protection of witnesses and 
collaborators of justice, adopted by the Committee of Ministers on 20 April 2005, and Guiding 
Principles on the Fight against Organised Crime (Rec (2001) 11, adopted on 19.09.2001. 
The Council of Europe also encouraged and helped new or candidate Member States to modernise 
their legal institutions and to adopt appropriate legal instruments. It assists them in establishing an 
efficient independent judicial system. It sets up programs to train the legal profession to meet the 
European requirements. It also assists in the improvement of prison conditions.  
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a convention and whether to modify its legislation in order to implement the treaty’s 

requirements. 

 

In the area of penal legislation, there are two categories of conventions adopted by the 

Council of Europe: those pertaining to interstate cooperation and those to substantive 

law. The European Conventions represent a wide consensus on a given topic, as the 

adoption of the text of the convention requires a two-thirds majority of the members of 

the Committee of Ministers. 

 

In the field of international cooperation in penal matters, the most important treaties are 

the 1957 European Convention on Extradition,62 and the 1959 European Convention on 

Mutual Assistance in Criminal Matters.63 The Extradition Convention specifies the 

conditions under which the surrender takes place as well as the procedure to be 

followed, while the European Convention on Mutual Assistance in Criminal Matters 

provides for assistance regarding the gathering of evidence, hearing witnesses, 

experts and prosecuted persons and the communication of evidence undertaken by 

judicial authorities. The Conventions supersede any prior bilateral agreements between 

parties and determine the frame of any subsequent ones. Also in this category are the 

1977 Convention on Terrorism and its 2003 Protocol.64  

 

In the second category, pertaining to substantive law, some of the major conventions in 

the fields of organised crime are the 1990 Convention of Laundering, Search, Seizure 

and Confiscation of the Proceeds from Crime (to which Australia is Party), the 1999 

Criminal Law Convention on Corruption and its 2003 Additional Protocol; the 2001 

Convention on Cybercrime (to which Australia is Party) and its 2003 Additional 

Protocol, and the 2005 Convention on Action against Trafficking in Human Beings. In 

the field of terrorism, it is worth mentioning the 2005 Convention on the Prevention of 

Terrorism, and the 2005 Convention on Laundering, Search, Seizure and Confiscation 

of the Proceeds from Crime and on the Financing of Terrorism.65 

                                                
62   The CoE 1957 European Convention on Extradition, ETS n° 024, entered into force on 18 April 1960. 
63   The CoE 1959 European Convention on Mutual Assistance in Criminal Matters, ETS n° 030, entered 

into force on 12 June 1962. 
64  Some of the other important conventions in this category are the Convention on the Supervision of 

Conditionally Sentenced or Conditionally Released Offenders (ETS n°51, adopted 30 November 
1964 and entered into force on 22 August 1975), Convention on the international validity of criminal 
judgments (ETS n°70, adopted 28 May 1970), the Convention on the Transfer of proceedings in 
Criminal Matters (ETS n°73, adopted 15 May 1972) and its 1997 Additional Protocol (ETS n°167, 
adopted 18 December 1997), the Convention on the Transfer of Sentenced Persons (ETS n°112, 
adopted 21 March 1983). 

65   Some other conventions are the 1978 Convention on the Control of the Acquisition and Possession 
of Firearms by Individuals (ETS n°101 adopted on 28 June 1978 and entered into force on 1 July 
1982), and the 1995 Agreement on Illicit traffic by sea, implementing Article 17 of the United Nations 
Convention against illicit traffic in narcotic drugs and psychotropic substances (ETS n°156, adopted 
on 31 January 1995 and entered into force on 1 May 2000).  
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These conventions not only provided for the initial basis for cooperation in matters of 

organised crime and terrorism between EU Member States but they also set the 

framework for EU legislation. All these conventions come under the umbrella of the 

Council of Europe’s flagship Convention on Human Rights. 

 

 

Human Rights and Fundamental Freedoms 

In 1959, the European Convention for the Protection of Human Rights and 

Fundamental Freedoms (ECHR), the first international legal instrument safeguarding 

human rights, was signed,66 and the European Court of Human Rights (ECtHR) was 

established in Strasbourg to ensure the correct implementation of the obligations 

undertaken by contracting States and to deal with alleged violations of the ECHR.67 

The Convention provides a list of rights which the States parties are under an 

obligation to guarantee to everyone within their jurisdiction. It does not create rights; 

rather it only acknowledges them. Human rights are “proto-legal” and universal. 68 They 

have a permanent value and exist prior to the ECHR which has a declarative and non-

constitutive effect. The provisions of the ECHR have been extended by the adoption of 

several Protocols, the latest one in 2013.69  

 

All Member States of the Council of Europe are Parties to the ECHR. The jurisdiction of 

the ECtHR is compulsory for all contracting parties. Residents of the Member States of 

the Council of Europe can appeal to the ECtHR, when all national recourses have been 

used, to declare that a State has indeed violated the Convention. A State can be 

condemned to pay compensation, but cannot be forced to do so. 

 

With the expansion of the EU, the Council of Europe found it needed to distinguish 

itself from its political neighbour organisation by making the promotion and protection 

of human rights one of its basic goals and differential characteristics. It is committed to  

                                                                                                                                          
Between 1994 and 2012, Australia became a Party to 6 Council of Europe conventions: Anti-Doping 
Convention (1994); Convention on Laundering, Search, Seizure and Confiscation of the Proceeds 
from Crime (1997); Convention on the Recognition of Qualifications concerning Higher Education in 
the European Region (2002); Convention on the Transfer of Sentenced Persons (2002); Convention 
on Mutual Administrative Assistance in Tax Matters (2012) (ETS n°127), and its Protocol amending 
the Convention on Mutual Administrative Assistance in Tax Matters (2012) (ETS n°208); Convention 
on Cybercrime (2012).  

66   The Convention was signed in Rome on 4 November 1950 and entered into force on 3rd November 
1953. 

67  On 1 November 1998, a single permanent European Court of Human Rights was established to 
replace the existing dual system. 

68  PRADEL Jean, CORSTES Geert (2002), Droit Pénal Européen, 2nd edition, Dalloz, p.13. 
69  See List of Human Rights Convention and Protocols: 

http://conventions.coe.int/Treaty/Commun/ListeTraites.asp?MA=3&CM=7&CL=ENG. 
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strive for its common goal of promoting democracy and good governance of the 

highest quality, nationally, regionally and locally for all its citizens and pursue its 

on-going fight against all forms of totalitarianism.70 

It has endeavoured to identify new threats to human rights and human dignity and 

established guidelines to be followed by all European States, among them the 

Guidelines on Human Rights and the Fight against Terrorism,71 and the Guidelines on 

the Protection of Victims of Terrorist Acts.72 

 

 

2.2  The Construction of the European Union 
 
Following the initiative of the French Foreign Minister, Robert Schuman,73 practical and 

decisive steps towards the development of an economic and political Europe were 

taken in the 1950’s by the adoption of three treaties by six members of the Council of 

Europe: Belgium, the Federal Republic of Germany, France, Italy, Luxembourg and the 

Netherlands. First, in 1951, the Treaty of Paris established the European Coal and 

Steel Community (ECSC),74 which led a few years later, in 1957, to a second treaty, the 

Treaty of Rome, establishing the European Economic Community (EEC) or Common 

Market, and lastly the treaty establishing the European Atomic Energy Community 

(Euratom).75  

 

The EEC’s objective as stated in the Preamble is the establishment of a 

Union among the peoples of Europe … to ensure the economic and social 
progress of their countries by common action to eliminate the barriers which 
divide Europe.  

 

The treaty states that the Community shall set up 

an internal market characterised by the abolition, as between Member States, 
of obstacles to the free movement of goods, persons, services and capital, as 
well as measures concerning the entry and movement of persons.76  

                                                
70  See CoE, Action Plan, Ministers’ Deputies, CM Documents, CM(2005)80 final, 17 May 2005. 
71  Adopted 15 July 2002. 
72  Adopted 2 March 2005. 
73 In his declaration of 9 May 1950, Robert Schuman proposed that Franco-German coal and steel 

production be placed under a common High Authority within the framework of an organisation in 
which other European countries could participate. 

74  The Treaty of Paris, signed on 18 April 1951, entered into force on 24 July 1952. The common 
market advocated by the Treaty opened on 10 February 1953 for coal, iron ore and scrap and on 1 
May 1953 for steel. It was meant to last for a period of fifty years and expired on 23 July 2002. 

75  The Treaty of Rome was signed on 25 March 1957 and entered into force on 1 January 1958. The 
Treaty establishing the European Atomic Energy Community (Euratom) was signed at the same time 
and the two are therefore jointly known as the Treaties of Rome. 

76  The Art 3.1(c) and (d). 
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Its subjects are not only the residents of these countries but also the States 

themselves.77 Its main institutions are the European Parliament,78 the European 

Council,79 the European Commission (EC) and the European Court of Justice (ECJ). 

On 1 July 2013, the EU was composed of 28 States,80 all of which are members of the 

Council of Europe, and had a population of 503 million inhabitants.81 

 

The development of competence in penal matters 

The Treaty of Rome and its first subsequent modifications82 did not attribute any 

competence regarding penal legislation to the EEC.83 However, the terrorist acts that 

took place in Germany, Italy and France in the mid 1970’s prompted a reaction within 

the Community.84 At the time, cooperation between European States had been taking 

place mainly between justice ministries through the work of the Council of Europe. In 

order to strengthen the existing cooperation between Member States and to develop it 

within the interior ministries, the TREVI group was set up on 1 July 1975.85 The issues 

on its agenda were inter alia terrorism, organised crime, nuclear safety, mutual 

assistance, police cooperation and Europol.86  

 

In 1986, the Single European Act (SEA)87 completed the Common Market and 

established a Single Market, defined as "an area without internal frontiers in which the 

                                                
77  PRADEL, CORSTES (2002), p.15. 
78  The first direct elections by universal suffrage to the European Parliament took place in June 1979. 

These elections are held every five years. 
79  It is composed of Presidents and/or Prime Ministers of Member States. 
80   The six founding Members were joined in 1973 by Denmark, Ireland, and Great Britain; between 

1981 and 1986 by Portugal, Spain, and Greece; in 1995 by Austria, Finland and Sweden; in 2004 by 
Estonia, Latvia, Lithuania, Poland, the Czech Republic, Slovakia, Hungary and Slovenia, in 2007 by 
Bulgaria and Rumania, and in 2013 by Croatia (http://europa.eu/about-eu/countries/). 

81  Living in the EU fact sheet, http://europa.eu/about-eu/facts-figures/living/ last visited 01.08.2013. 
82 The Merger Treaty, signed in Brussels on 8 April 1965 and entered into force 1 July 1967, provided 

for a Single Commission and a Single Council of the then three European Communities. 
83   For an historical outline of the development of EU penal legislation see DELMAS-MARTY Mireille 

(1998), The European Union and Penal Law, European Law Journal, Vol.4, No.1, March, pp.87-106. 
84  See Annex G (Main terrorist groups in France, Germany and Italy). 
85  It held its first meeting at senior official level in Rome. TREVI was chaired by Mr Fonteijn, a 

Dutchman, who asked to be remembered by the name of the famous fountain. However several 
understood that the name meant “Terrorisme, radicalisme, extrémisme, violence internationale”. 
NILSSON Hans G (2006), The EU Action Plan on Combating Terrorism, Assessment and 
Perspectives, in MAHNCKE Dieter & MONAR Jörg, International terrorism: A European response to 
a global threat?, P.I.E., Peter Lang, Brussels, p.73. TREVI was composed not only of Members of 
the ECC but also by representatives of Norway and Switzerland, Canada, Morocco and the USA. 
After the adoption in 1993 of the treaty of Maastricht (a revision of the EEC treaty), a number of its 
working groups were incorporated into the European Council. 

86  NILSSON Hans G (2004), Justice and Home Affairs Council, in WESTLAKE Martin, GALLOWAY 
David, The Council of the European Union, 3rd Edition, John Harper Publishing, p.115.       

87  The Single European Act (SEA) was signed at Luxembourg and The Hague on 17 and 28 February 
1986. It entered into force on 1 July 1987. The SEA modified the rules by which the European 
institutions operated to “ensure a smoother functioning of the Communities.” It established the 
European Council without specifying its competencies. It expanded the Parliament’s powers and 
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free movement of goods, persons, services and capital is ensured in accordance with 

the provisions of this Treaty." It was progressively established. The SEA opened the 

way to political integration, economic and monetary union that was to be enshrined in 

the next Treaty signed in 1992 in Maastricht. It laid the foundation for a “European 

foreign policy”. 

 

A new Treaty on the EU (TEU) amending previous treaties (EEC and ECSC) was 

adopted in Maastricht in 1992.88 The TEU did not merge the three Communities (EEC, 

ECSC and Euratom) but brought them together under a single superstructure by 

issuing common provisions. The “Maastricht Treaty” introduced a radical change to 

European integration by going beyond the mere economic objective of the Community 

and declaring a political objective.  It made police and judicial cooperation in criminal 

matters an area of “common interest”. It changed the name of the European Economic 

Community to "the European Community". The Treaty provided for a “common foreign 

and security policy” (CFSP) and constituted a step towards a reinforcement of the 

Community's international position. It established the European Union (EU),89 

introduced the concept of European citizenship and launched the economic and 

monetary union (EMU), which led to the adoption of the Euro (€, EUR) in 2002.90  

 

The Treaty of Maastricht introduced new forms of co-operation between the 

governments of Member States creating a new political and economical structure 

which rested on three "pillars".91 The three pillars were (1) the European Communities, 

(2) the Common Foreign and Security Policy (CFSP), and (3) Justice and Home Affairs 

(JHA).92 The first pillar includes matters pertaining to the financial interests of the EU, 

controls on the external borders, asylum, immigration and judicial cooperation on civil 

matters. The second pillar deals mainly with external security.93 Police and judicial 

cooperation in criminal matters fall under the third pillar. Under the first pillar, the 

                                                                                                                                          
gave the possibility of two readings of proposed legislation. The SEA created the foundations for the 
Court of First Instance which would be competent in all cases except preliminary rulings. 

88  The Treaty on European Union (TEU), signed in Maastricht on 7 February 1992, entered into force 
on 1 November 1993. 

89  The European Parliament called for the new single designation on 16 February 1978 as a means of 
clarity as “the citizens of the Member States regard the three European Communities as constituting 
a whole.” LOUIS Jean-Victor (1993), The Community Legal Order, third completely revised edition, 
European Commission, The European Perspectives Series, Brussels, 1993, p.9. 

90  The Euro was first introduced in 1999 into financial markets as an accounting currency before its 
introduction in 2002 in notes and coins to the general public.  

91  The first pillar is the European Communities, which have a legal personality and can sign treaties in 
the field of their competence. The matters that belong to the first or third pillars are not always clearly 
defined. The Commission has brought the matter to the Court of Justice which clarified the 
competence of the Commission and the Council regarding penal matters. (Case C-176/03; see 
comment posted on http://www.europa.eu/scadplus/printversion/en/lvb/l16015.htm. More rulings are 
expected. 

92  Often designated as JAI, Justice et affaires intérieures, the French acronym. 
93  The introduction of the CFSP strengthened the Community's international position. 
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European Commission can propose new legislation, which must be approved by the 

European Parliament (procedure of co-decision).94 The third pillar domain included 

police and judicial cooperation in criminal matters.95 It had distinct legal instruments, 

namely common positions, framework decisions (CFDs), decisions pertaining to judicial 

and police cooperation, and conventions.96 In the third pillar, the Commission did not 

play any role and the Parliament had only the right to be consulted. The Council97 

retained the exclusive right of decision, made unanimously. The lack of involvement of 

the European Parliament has led some to consider legislation adopted under the third 

pillar as lacking democratic legitimacy.98 

 

In a major amendment of the TEU, the Treaty of Amsterdam, adopted in 1997,99 a new 

objective was given. The powers of the European Parliament were increased and the 

ECJ was made competent to give preliminary rulings. The TEU declared that  

 [..] the Union’s objective shall be to provide citizens with a high level of safety 
within an area of freedom, security and justice by developing common action 
among the Member States in the fields of police and judicial cooperation in 
criminal matters and by preventing and combating racism and xenophobia. The 
objective shall be achieved by preventing and combating crime, organised or 
otherwise, in particular terrorism, trafficking in persons and offences against 
children, illicit drug trafficking and illicit arms trafficking, corruption and fraud, 
through: 
- closer cooperation between judicial and other competent authorities of the 

Member States, including cooperation through the European Judicial 
Cooperation Unit (“Eurojust”), [..] 

- approximation, where necessary of rules on criminal matters in the Member 
States in accordance with the provisions of Art.31(e).100 

                                                
94  The first two pillars work on the basis of “communitarisation” of political decisions, on the model of 

the previous EC treaties. The Member States have the right of initiative for the other matters. 
95  Initially, civil law, asylum, immigration and visa matters were also part of the third pillar. Following the 

adoption of the Treaty of Amsterdam they were move to the first pillar. 
96  Art.34 TEU. NILSSON Hans G, SIEGL Julian (2010), The Council in the Area of Freedom, Security 

and Justice in MONAR Jörg (Ed.), The Institutional Dimension of the European Union's Area of 
Freedom, Security, and Justice, Lang Publisher, Brussels, pp.53,54. 

97  In the Justice and Home Affairs formation, the Council consists of the Member States’ Justice and 
Interior Ministers. The European Council consists of the Heads of State or Government of the 
Member States, together with its President and the President of the Commission. See NILSSON 
Hans G, SIEGL Julian (2010), p.53. 

98  MANACORDA Stephano (Ed) (2002), L’infraction d’organisation criminelle en Europe (Allemagne-
Espagne-France-Italie-Union Européenne), Association de recherches pénales européennes, 
Programme Falcone 1998 de l’Union Européenne, Publication de la Faculté de Droit et des Sciences 
sociales de Poitiers, Tome 43, PUF, p.250. WEYEMBERGH Anne (2005), p.1593. WEYEMBERGH 
Anne, VAN DE KERCHOVE Michel (2009), La transposition des normes européennes: transferts de 
sens et de pouvoirs: L’exemple de la décision-cadre du 13 juin 2002 relative à la lutte contre le 
terrorisme, in BAILLEUX Antoine, CARTUYVELS Yves, DUMONT Hugues et OST François, 
Traduction et droits européens: enjeux d'une rencontre hommage au recteur Michel van de 
Kerchove, Université Saint-Louis, Bruxelles, pp.288. 

99  The Amsterdam Treaty was signed on 2 October 1997 and entered into force on 1 May 1999. 
100  Art.29, TEU. Art.31(e) TEU (former Art.K.3), relates to judicial cooperation in criminal matters. Art.29 

may be considered as a political statement and art.31 the legal basis for taking the specified 
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The new political objective of establishing an area of freedom, security and justice 

cannot be realised without competence in criminal matters. Therefore the Amsterdam 

Treaty101 requires the Council to progressively adopt measures pertaining to police and 

judicial cooperation described in article 31(e) TEU to prevent and fight crime. These 

measures are to establish minimum rules relating to the constitutive elements of 

criminal offences and penalties in the fields of organised crime, terrorism and illicit drug 

trafficking.102 Practically, the harmonisation has been limited to constitutive elements 

and penalties. Thus, EU legislation examined in the next chapters stems mainly from 

the TEU rather than from the Treaty establishing the European Community (TEC). In 

regard to the minimum penalty that the Council is allowed to determine, the ECJ has 

ruled that the sanction must be “effective, dissuasive and proportionate”, because a 

disproportionate sanction would restrict freedom granted by the Treaty.103  

 

The 3-pillar structure remained until 2009, when the 2007 Treaty of Lisbon entered into 

force.104 The EU legislation studied in this thesis was adopted under the thee-pillar 

regime. 

 

The Treaty of Lisbon brought several changes.105 The most important is the full 

involvement of the European Parliament in co-decision procedure (leading to the 

adoption of community legislation). All new regulations (mostly used in procedural law) 

and new Directives (mostly used in harmonisation of substantive criminal law) have 

now a “direct effect”.106 Following the transitional period ending on 1 December 2014, 

the ECJ will have full jurisdiction. 

 

 

 

                                                                                                                                          
measures (NILSSON Hans, written correspondence). The Council is thus competent to further 
harmonise penal legislation in other areas of criminal law, and not only organised crime, terrorism 
and illicit drug trafficking. 

101  Art.61 a + e, TEC Amsterdam. 
102  However at the same time that the Amsterdam Treaty was drafted, it was specified that the 

provisions of art.31 (e) TEU should not have the consequence of obliging a Member State whose 
legal system does not provide for minimum sentences to adopt them. (Declaration on Art.K.3 (e) of 
the TEU adopted at the Conference of the representatives of the governments of the Member States 
in Turin on 29 March 1996, OJC 340, 10/11/1997, pp.1 – 144). 

103   Community vs Greece, 68/88 Rec CJCEs 2979, 21 Sept. 1989, quoted in PRADEL, CORSTES 
(2002), p. 23.  

104  Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community, signed at Lisbon, 13 December 2007, OJ C306, 17.12.2007, pp.1-271. 

105  Since the entry into force of the Treaty of Lisbon, the EU is based on two treaties: the Treaty on the 
EU (TEU, sometimes called Maastricht Treaty even though it has been amended several times) and 
the Treaty on the Functioning of the European Union (TFEU) also called Treaty of Rome (despite its 
amendment by the Treaty of Lisbon). 

106  The old instuments apply with their previous legal effet. 
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The binding effect of EU legislation 

EU legislation takes precedence over national law. The ECJ commented  

by contrast with ordinary international treaties, the EEC treaty has created its 
own legal system which, on the entry into force of the treaty, became an integral 
part of the legal systems of the member states and which their courts are bound 
to apply. By creating a community of unlimited duration, having its own 
institutions, its own personality, its own legal capacity and capacity of 
representation on the international plane […], the member states have limited 
their sovereign rights and have thus created a body of law which binds both 
their nationals and themselves.107 

 

Under the first pillar, community law, such as the Directive of the European 

Commission, is directly enforceable and “directly applicable in all member states”.108 

The third pillar had distinct legal instruments, namely common positions, framework 

decisions (CFDs), decisions pertaining to judicial and police cooperation, and 

conventions.109 The CFDs and the decisions have a “binding” character, i.e. the 

transposition of CFDs into domestic legislation is mandatory. However, in contrast with 

the Directives, they do not have a direct effect, only an “indirect” effect i.e. national 

courts have the obligation to interpret national law in conformity with Community law.110 

 

 

The importance of human rights in Community law 

Respect for human rights has been at the centre of EU legislation. In 1974, the ECJ 

declared that  

fundamental rights form an integral part of the general principles of law, the 
observance of which it ensures. In safeguarding these rights, the court is bound 
to draw inspiration from constitutional traditions common to the member states, 
and it cannot therefore uphold measures which are incompatible with 
fundamental rights recognised and protected by the constitutions of those 
states. Similarly, international treaties for the protection of human rights on 

                                                
107  Judgment of the Court of 15 July 1964. - Flaminio Costa v E.N.E.L., Reference for a preliminary 

ruling: Giudice conciliatore di Milano - Italy. - Case 6/64, point 3. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61964J0006:EN:HTML 

108  Art.189 of the Treaty of Rome, now art.249, Treaty of Amsterdam. 
109  Art.34 TEU. NILSSON Hans G, SIEGL Julian (2010), The Council in the Area of Freedom, Security 

and Justice in MONAR Jörg (Ed.), The Institutional Dimension of the European Union's Area of 
Freedom, Security, and Justice, Lang Publisher, Brussels, pp.53,54. 

110  The ECJ stated that the CFDs and decsions, though they did not have a direct effect similar to the 
decisions taken under the first pillar had a “binding” character. This follows Pupino (case C-105/03, 
16 June 2005), a preliminary ruling concerning the interpretation of various articles of the CFD 
2001/220/JHA of 15 March 2001 on the standing of victims in criminal proceedings. The judgement 
was presented in the context of criminal proceedings against Mrs Pupino, a nursery school teacher in 
Italy, charged with inflicting injuries on pupils aged less than five years. 
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which the member states have collaborated or of which they are signatories, 
can supply guidelines which should be followed within the framework of 
community law.111  

 

It is by reference to this caselaw that the ECJ has scrutinised UN Security Council 

resolutions on terrorism and criticised their implementation. 

 

The caselaw was eventually formalised by the adoption in 2000 of the European 

Charter, which was integrated into the 2007 Lisbon Treaty. The Charter can be 

understood as a Bill of Rights. In 1978, to strengthen the role of fundamental rights 

further, the Commission proposed that the EC accede to the ECHR.112 This was 

eventually made possible by the Treaty of Lisbon. Once the EU becomes a party to the 

ECHR, the implementation of EU legislation will be checked not only by the ECJ but 

also the ECtHR, 113 ensuring a uniform interpretation throughout the EU. 

 

 

After having set out the development of EU criminal law, the following chapter provides 

a sketch of the legal framework of Australian criminal law. 

 

 

 

 

 

 

                                                
111  CJCE 14 May 1974. J. Nold, Kohlen- und Baustoffgroßhandlung v Commission of the European 

Communities. Case 4-73. European Court reports 1974, p.491. In 1989, the ECJ declared that “the 
Community cannot accept measures which are incompatible with observance of human rights thus 
recognised and” (Case 5/88 Wachauf v Germany (1989), ECR 2609, [19]). 

112  The European Parliament supported that initiative but not the Council (despite previous declaration 
in favour of human rights: on 8 April 1978, the Heads of State or Government solemnly declared that 
respect for and maintenance of representative democracy and human rights in each Member State 
were essential elements of membership of the European Community, Declaration at the European 
Council in Copenhagen. This Commitment was repeated in the Solemn Declaration on the European 
Union of 19 June 1983.  
Since the Union has no legal personality, the only institution able to sign treaties was the 
Commission, but only in matters pertaining to areas of its competence. In a 1996 Opinion, the ECJ 
expressed the view that the Community had no competence to accede the ECHR for accessing the 
ECHR “would entail a substantial change in the present community system for the protection of 
human rights in that it would entail the entry of the Community into a distinct international institutional 
system as well as integration of all provisions of the Convention into the Community legal order” and 
there was no provision in the Treaty to do so, or to “serve as a basis for widening the scope of the 
Community powers beyond the general framework created by the provisions of the Treaty as a 
whole.” The proposed change can only be brought about by the way of an amendment of the Treaty. 
Opinion 2/94 of the Court, 28 March 1996, [30], [34]-[36]. 

113  For more on this issue, see BRIBOSIA Emmanuelle (2008), Le traité de Lisbonne: un pas 
supplémentaire dans le processus de constitutionnalisation des droits fondamentaux in MAGNETTE 
Paul, WEYEMBERGH Anne (Eds), L'Union européenne: la fin de la crise? Éditions de l'Université de 
Bruxelles, pp.185-199. 
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CHAPTER 3 

THE HETEROGENEOUS CHARACTER OF 
AUSTRALIAN CRIMINAL LAW 

 

 Short overview 

The Commonwealth of Australia (Commonwealth) is a very young State. The influence 

of English law on Australian legislation is preponderant, an ascendance which comes 

from Australia’s former status as a British colony. The recognition of Australia as an 

independent political State has been a gradual progression, from the adoption of the 

Constitution Act 1900 to the Australia Act 1986. Since the second half of the 20th 

century, Australia has notably taken a decisive path, affirming its difference from its 

former colonial power, both on the political and legal levels.  

 

Slowly, Australia has adopted new laws to replace former legislation. In the criminal 

field, the common law has often given way to criminal codes, on the federal level and in 

most states and territories.114 In the area of international cooperation in penal matters, 

Australia adopted its own Extradition Act in 1966,115 and in order to improve further 

cooperation in criminal matters, Australia renounced the prima facie rules in 1988. The 

Mutual Assistance in Criminal Matters Act was adopted in 1987. 

 

The influence of UK legislation on Australia is to be considered as a traditional 

attachment to English law and a convenient way to introduce changes into Australian 

legislation without adopting foreign concepts. 

 

 

Commonwealth’s competence in criminal law 

Australia is a federation of six states and two territories. 116 The Australian Constitution 

defines the distribution of political competence between the states, the territories and 

the Commonwealth (federal) government. The main competence to legislate in penal 

                                                
114  Queensland (1899), Western Australia (1902/1913), Tasmania (1924) Northern Territory (1983), 

Australian Capital Territory (2002).  
115   The Australian extradition legislation was adopted in 1966, (Extradition (Commonwealth Countries) 

Act 1966, Extradition (Foreign Countries) Act 1966), replacing the UK legislation and treaties. It was 
rewritten 1988 (Extradition Act 1988).  

116  New South Wales (NSW), Queensland (QLD), Tasmania (TAS), Victoria (VIC), Western Australia 
(WA), Australian Capital Territory (ACT) and Northern Territories (NT). 
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matters belongs to the states and territories. Hence, the Commonwealth has a 

subsidiary competence in criminal law.117 Section 51 lists exhaustively its competence 

“to make laws for the peace, order, and good government of the Commonwealth.” 

There is therefore a mosaic of criminal laws in Australia, and a considerable potential 

overlap between federal, state and territory legislation. When a law of a State is 

inconsistent with a law of the Commonwealth, the latter prevails, and the former is 

invalidated, to the extent of the inconsistency.118 The unifying factor is the case-law of 

the High Court of Australia (HCA), which is the ultimate appellate court for all Australian 

jurisdictions (federal, state and territories).  

 

The Commonwealth’s competence to legislate in penal matters rests on two pillars: the 

Constitution and a decision of the states and territories. The first federal criminal 

consolidation act was the Crimes Act 1914, which enshrined common law offences. In 

1997, it was partially replaced by the Criminal Code 1995 (Cth) (the Code).119 Thus 

federal criminal offences are defined according to the Code, which follows its own 

case-law, and no longer follows the common law. The Code deals exclusively with 

offences against Commonwealth legislation. It does however not contain an exhaustive 

list of offences against federal law since a number of offences can still to be found in 

other Commonwealth laws, such as the Crimes Act 1914 and the Financial 

Management and Accountability Act (1997). 

 

The Code’s importance is considerable since it contains the general principles of 

criminal responsibility for Commonwealth offences which are studied here. These 

principles apply not only to all offences enacted in the Code but to all other 

Commonwealth offences, defined in any federal law, committed on and after 15 

December 2001.120  

 

 

Legislation against transnational crimes 

Australia has responded to the increasing transnational character of crime by relying 

on the constitutional heads of power pertaining to taxation, external affairs, 

international trade and commerce.121 For instance, the Commonwealth uses its 

legislative power to legislate on money laundering based on its power to legislate on 

                                                
117  Commonwealth jurisdiction has two aspects: the authority to legislate and the authority to prosecute. 

The latter shall not be discussed here. 
118   S.109 [Priority of Commonwealth laws over State laws], Australian Constitution. 
119  It entered into force on the 1st January 1997. 
120   ODGERS Stephen (2010), Principles of Federal Criminal Law, Second Edition, Lawbook Co, 

Thomson Reuters Australia Ltd, p.1. 
121  S51, Australian Constitution. 
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taxation. Federal legislation on drug trafficking and trade in persons is based on its 

competence in external affairs and trade.122 The external affairs power has been read 

expansively to support legislation against crimes against humanity and war crimes, as 

well as any criminal sanctions against violations to international treaties to which 

Australia is a Party.123 

 

Drug legislation exemplifies the complexity of the Australian system of criminal laws. 

The importation and exportation of drugs falls under the Commonwealth customs 

power; the manufacturing and cultivation under its external affairs power. The 

possession, supply and use, though regulated by the 1988 International Drug 

convention,124 could thus fall under the Commonwealth external affairs power. 

However, it was held as politically unacceptable to deprive the states and territories of 

their competence to legislate on these issues,125 and these matters remain under the 

states and territories jurisdictions, unless states refer power to the Commonwealth.126 

 

A similar limitation is found in legislation against various forms of organised criminal 

activities. For instance, Commonwealth legislation applies to international trafficking for 

the sex trade.127 However if the person has not been coerced to come to Australia, or is 

an Australian citizen, or if the person is forced into the sex trade after having entered 

legally or even after having migrated illegally to Australia, the Commonwealth 

legislation does not apply; state or territories legislation does.  

 

The legal basis to support specific Commonwealth legislation against organised crime 

has been debated. Australia is a Party to the 2000 Convention against Transnational 

Organised Crime (TOCC). The Federal parliament is therefore authorised to legislate in 

view of criminalising various forms of participation in a criminal organisation, conspiracy 

to commit one or more offences defined in the Convention being already criminalised 

under the Code.128 Given that the offences under the Convention are all transnational in 

nature, the TOCC cannot be considered a sufficient basis for legislation to deal with 

                                                
122  BRONITT Simon (2010), Australia in HELLER Kevin Jon, DUBBER Markus D, Handbook of 

Comparative Criminal Law, Stanford University Press, p.51. 
123   HANKS Peter, KEYZER Patrick, CLARKE Jennifer (2004), Australian Constitutional Law, Materials 

and Commentary, 7th Edition, LexisNexis, Butterworths, pp.170, 171. 
124   Art.3, Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, Vienna, 20th 

December 1988. 
125  BRONITT Simon, MCSHERRY Bernadette (2010), Principles of Criminal Law, 3rd Edition, Thomson 

Lawbook Co, p.898. 
126  Commonwealth of Australia Constitution Act, s 52 (xxxvii). 
127  S.271.5, Criminal Code (Cth). 
128   Attorney-General’s Department, Response to Questions on Notice, 23.12.2008, p.4. 
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organised crime offences which have only a domestic character.129 Hence, only 

criminal offences that have a transnational character should come under the Code, 

leaving most of the activities of a criminal organisation conducted in Australia to fall 

under states and territory legislation. However, even though Commonwealth legislation 

against organised crime should be restricted to Commonwealth offences, the meaning 

of an Australian offence under Division 390, introduced in 2010, has been extended to 

include offences against a law of the Commonwealth, a state or territory.130 

 

Federal competence to legislate may also be granted by the states and territories by a 

transfer to the Commonwealth of their legislative authority. This has happened in 

matters pertaining to corporations,131 and to terrorism.132 

 

The same reasoning regarding the competence to legislate in organised crime matters 

applies mutatis mutandis to terrorism. Hence the first Code provisions on terrorism 

were based on a mosaic of heads of power.133 To strengthen its legislative 

competence, the Commonwealth sought an agreement by which the states and 

territories refer their power to legislate to the Commonwealth in matters pertaining to 

terrorism. This Agreement was signed on 5 April 2002.134 

 

To ensure consistency throughout all the Australian jurisdictions, it would be desirable 

to have one single criminal code for the whole country. Part of a Model Criminal Code 

has been published as from 1992.135 However, it has not been as successful as had 

been hoped. It has only been implemented by the Federal Code, the Criminal Code 

(ACT) and the Criminal Code (NT). 

 

 

 

 

 
                                                
129   SAUL Ben (2008), Submission to Parliamentary Joint Committee on the Australian Crime 

Commission, Inquiry into the legislative arrangements to outlaw serious and organised crime groups, 
18 June, p.4. 

130   S390.1(1), Criminal Code (Cth). On the federal level, a plethora of law are concerned with organised 
crme, such as the Crimes Act 1914, Cybercrime Act 2001, Crimes Legislation Amendment (People 
Smuggling, Firearms Trafficking and Other Measures) Act 2002, Proceeds of Crime Act 2002, Anti-
Money Laundering and Counter-Terrorism Financing Act 2006 Anti-Money Laundering and Counter-
Terrorism Financing Act 2006, Crimes Legislation Amendment (Serious and Organised Crime) Act 
2010, Crimes Legislation Amendment (Serious and Organised Crime) Act (No.2) 2010. 

131   The Corporations Act 2001 provides for offences committed by corporations and their directors and 
boards. 

132  Terrorism (Commonwealth Powers) Bill 2002. 
133   Terrorism (Commonwealth Powers) Bill 2002, Explanatory Notes, p.2. 
134  See Terrorism (Commonwealth Powers) Bill 2002. 
135  MCCOC (Model Criminal Code Officers’ Committee), final report Dec 1992.  



 - 49 - 

Human Rights 

Even though England has enjoyed a Bill of Rights since 1689 and has adopted the 

Human Rights Act (1998),136 the Commonwealth of Australia has no Bill of Rights or 

Human Right Act. The voluntary omission is seen as partly compensated by the 

adoption of the Australian Constitution.137 Dawson J considered that individual rights 

are on the whole best left to the protection of the common law and the supremacy of 

the Parliament.138 Even though Australia is party to the ICCPR, to the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(CAT)139 and other international treaties, it is submitted that fundamental rights and 

freedoms are better protected in the UK, notably because the UK is a Party to the 

ECHR, which is only accessible to European States.  

 

It is therefore incumbent on the Courts to ensure that fundamental rights and the rule of 

law are respected. However Dawson J’s reasoning applies to common law and may 

not offer sufficient guarantee under the Code, as recent terrorism legislation 

demonstrates. For instance, Division 115 (Harming Australians), adopted in response 

to the terrorist attacks that happened in Bali in 2002, has been made retroactive.140 

Other provisions, such as control orders and proscription regulations, have reduced 

judicial review. Fundamental rights and freedoms would therefore be better protected 

in Australia if a Bill of Rights reflecting the principles laid down in the ECHR or the 

ICCPR were adopted, and the judiciary were to interpret the Code according to the Bill 

of Rights.141 

 

The value of comparing the Australian and EU legal systems has been demonstrated. 

The main characteristics of their criminal laws have been briefly highlighted. Having 

established that their criminal laws can be compared, the next parts contrast their legal 

responses to organised crime and terrorism, focusing first on money laundering and 

terrorism financing. 

                                                
136  It entered into force on  2 October 2000. It has the effect of codifying the protections in the Council of 

Europe Convention on Human Rights (ECHR) into UK law. 
137  In contrast, UK has no constitution. 
138  Dawson J in Kruger v Commonwealth (the Stolen Generation case) (1997) 190 CLR 1 [61]. 
139  Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(CAT), 4 February 1985. 
140  BRONITT Simon (2010), pp.52,53. 
141  The Government’s Framework fails to implement the key recommendation of the National Human 

Rights Consultation Report (which was supported by over 87% of a record 35,000 submissions) that 
Australia enact a federal Human Rights Act (see http://www.hrlc.org.au/australias-human-rights-
framework). Instead, in 2010 the Attorney-General issued the Australia's Human Rights Framework 
which requires that each new Bill introduced into Parliament be accompanied by a statement of 
compatibility with Australia’s international human rights obligations and establishes a new 
Parliamentary Joint Committee on Human Rights to provide greater scrutiny of legislation for 
compliance with our international human rights obligations. Though a positive step, it does however 
not compensate for the absence of a Bill of Rights. 
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Financing terrorism: a 
particular aspect of money 
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CHAPTER  4 

INTRODUCTORY SUMMARY 
 

 

Organised crime is a very vague and flexible concept.142 It is probably as old as crime 

itself.143 It gradually became a matter of international concern in the twentieth century 

with the development of drug trafficking, though undoubtedly the slave trade is the 

oldest form of organised crime.144 Between 1912 and 1988, there have been no less 

than twelve international treaties on drugs.145 With the development of international 

trade and transport, organised crime expanded considerably and its effect has been 

felt worldwide. Since then organised crime has been described in terms of global harm, 

danger to democracy and economic development, and threat to national security, 

rather than harm to the individual.  

 

Given the worldwide menace, a global and concerted response was required. 

However, defining organised crime is a very arduous task, and even more so in an 

international community with different legal traditions and conflicting economic 

interests. Rather than tackling the problem through traditional methods of law 

enforcement and ordinary offences, which were seen as not being very effective 

against this new type of crime, the international community sought to deprive these 

criminal organisations of the financial benefit of their activities. The profit that these 
                                                
142   PAVARINI Massimo (1995), Lo sguardo artificiale sul crimine organizzato, in AA. VV. (a cura di 

GIOSTRA Glauco e INSOLERA Gaetano), Lotta alla criminalità organizzata: gli strumenti normativi, 
Dott. A.Giuffrè Editore, Milan, p.79. MANACORDA Stephano (2002), p.235. 

143  BASSIOUNI M Cherif (1990) equated it with the ancient crime of banditry (Effective national and 
International Action against Organized Crime and Terrorist Criminal Activities, Emory International 
Law Review, Vol.4, p.18). MEAGHER Douglas QC (1983), Organised Crime, Australian Government 
Publishing Service, Canberra, p.77. MORRISON Shona (2002), Approaching Organised Crime: 
Where Are We Now and Where Are We Going?, Australian Institute of Criminology, Canberra, p.3. 

144  The 1815 Declaration of Vienna can be considered the first international treaty against organised 
crime. See MIERS Suzanne (2003), Slavery in the Twentierh Century: The Evolution of a Global 
Problem, AltaMira Press, Walnut Creek, California, pp.14-15. 

145  The 1912 La Hague Convention; the 1925 Agreement concerning the Suppression of the 
Manufacture of Internal Trade in, and Use of prepared Opium; the 1925 International Opium 
Convention; the 1931 Convention for Limiting the Manufacture and Regulating the Distribution of 
Narcotic Drugs; the 1936 Convention for the Suppression of the Illicit Traffic in Dangerous Drugs; 
Protocol for Limiting the Manufacture and Regulating the Distribution of Narcotic Drugs, Lake 
Success, New York, 11 December 1946; the 1948 Paris Protocol Protocol Bringing under 
International Control Drugs outside the Scope of the Convention of 13 July 1931 for Limiting the 
Manufacture and Regulating the Distribution of Narcotic Drugs, as amended by the Protocol signed 
at Lake Success on 11 December 1946; The 1953 Protocol for Limiting and Regulating the 
cultivation of the Poppy Plant, the Production of international and wholesale Trade in, and Use of 
Opium; the 1961 Single Convention on Narcotic Drugs and its 1972 Protocol; the 1971 Convention 
on Psychotropic substances; Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 
Substances, Vienna, 1988 (1988 UN Drug Convention). 
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organisations make is perceived as being both the motive behind the crime and the 

means for the organisations to expand and corrupt. In order to facilitate the seizure and 

confiscation of assets belonging to criminal organisations, the offence of money 

laundering was created. On the international level, the criminalisation of money 

laundering was first introduced in the 1988 Drug Convention.146 Hence, money 

laundering may be considered as the first generation of legislative measures against 

organised crime. 

 

The criminalisation of money laundering marks the shift from prosecuting individual 

members of a criminal organisation - which is difficult and risky - to attempting to 

destroy the structures of that organisation by depriving it of its assets.147 Money 

laundering was to be the panacea to fight drug trafficking. It was thought that if heads 

of criminal organisations could not be prosecuted for their involvement in illegal 

trafficking, corruption and murders, they could at least be docked for tax offences, as Al 

Capone had been.148 Later, the anti-money laundering legislation became a weapon to 

fight the financing of terrorism and more recently against various forms of fiscal 

misconduct.  

 

The anti-money laundering regulations have been regarded as the “the most effective 

way of combating organised crime and transnational organised crime”.149 As Stessens 

remarked, “this trend has led to the criminalisation of money laundering being seen as 

an instrument that can be used against any type of acquisitive crime”.150 The efficiency 

attributed to the legislation against money laundering has led the UN to include a 

specific provision in its latest Convention against Transnational Organised Crime.151  

 

As part of the trend to deprive illicit organisations of their funds, the 1999 Convention 

for the Suppression of Terrorist Financing was drawn up to supplement related existing 

international instruments.152 Before the events of 11 September 2001, experts were 

                                                
146   1988 UN Drug Convention. See art.3.1(b). 
147  STESSENS Guy (2000), Money Laundering. A New International Law Enforcement Model, 2000, 

p.xv. 
148   BERNASCONI Paolo (1988), Finanzunterwelt: Gegen Wirtschaftskriminalität und organisiertes 

Verbrechen, 1988, p.31; SCHLOENHARDT Andreas (2009a), Palermo on the Pacific Rim - 
Organised Crime Offences in the Asia Pacific Region, UNODC, Regional Centre for East Asia and 
the Pacific, Aug 2009, p.35; VLCEK (2008), A Leviathan Rejuvenated: Surveillance, Money 
Laundering, and the War on Terror, International Journal of Politics, Culture and Society, Sep. 2008, 
Vol.20, p.24. 

149  BASSIOUNI M. Cherif, VETERE Eduardo (1998), Organized Crime, a cOMPIlation of UN documents 
1975-1998, 1998, p. xlviii.    

150   STESSENS (2000), p.117. 
151   UN Convention against Transnational Organised Crime, 2000 (TOCC). 
152   The International Convention for the Suppression of the Financing of Terrorism was adopted in 

December 1999. It entered into force three years later on 10 April 2002. Australia and the Member 
States of the European Union are Parties to this Treaty. 
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already examining the ways terrorist groups moved or concealed their funds in order to 

support their operations. The Financial Action Task Force (FATF) had tried to establish 

if there were significant differences between the methods used by terrorists and those 

used by organised crime groups. Differences, if any, were not considered significant: 

Material discussed by the experts appeared to indicate that there is little 
difference, first, in the source of funding for both types of groups. Terrorists 
generate proceeds to support their activities through criminal activity (and 
sometimes from contributions or donations) in virtually the same way that 
organised crime does. The methods used for laundering funds in both cases 
are also virtually the same. Moreover, many countries consider that terrorist 
acts or even affiliations with such groups constitute a serious crime. There is no 
agreement on whether anti-money laundering laws could (or should) play a 
direct role in the fight against terrorism. Some countries, for example, are not 
able to use anti-money laundering legislation for tracking or restraining 
suspected terrorist money if the source of the funds was a voluntary 
contribution and not a criminal act. There are also differences between 
jurisdictions as to which groups are classified as terrorist organisations. Certain 
of the FATF experts were of the opinion that terrorist related money laundering 
is a distinct sub-category of money laundering. Others held the opposite view 
and believed that terrorism can be adequately targeted under existing laws. 153 

 

The international concern over organised crime and more particularly over drug 

trafficking has coincided with a more coordinated action on the international level. Not 

only has the 1988 Drug Convention 154 been ratified by most of the world States, but 

practical steps have been taken for its implementation on national, regional and 

international levels, which is quite unique.155 More than ever before, close working 

relationships have been developed between various agencies, whether national 

authorities, regional or international institutions, to coordinate, update and optimise 

their efforts in the legislative and procedural fields and in investigation methods. This 

was only made possible by the perceived nature of the threat originating in organised 

crime which, as Tom Sherman put it “has a corrosive effect on society and political 

institutions, and if unchecked risks challenging the state itself”.156 Similarly, the threat of 

terrorism galvanised international cooperation only because its more recent157 

                                                
153   FATF XI, Annual report 2000-2001, p.16, §82. 
154   The United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 

signed in Vienna on 20th December 1988 is the first UN convention to criminalise money laundering. 
155   The UN Office for Drug Control and Crime Prevention was set up 1997. It is now called the United 

Nations Office on Drugs and Crime. 
156   SHERMAN Tom (1993), in “International Efforts to Combat Money Laundering: the Role of the 

Financial Action Task Force”, The Hume Papers On Public Policy, Volume 1, n°2 Summer 1993, 
Edinburgh University Press, p.16. 

157   Terrorism has existed since antiquity. See CHALIAND Gérard, BLIN Arnaud (2004), Histoire du 
Terrorisme de l’antiquité à Al Qaida, Ed. Bayard, Paris; LAURENS Henry and DELMAS-MARTY 
Mireille (2010) Terrorismes, Histoire et Droit, 2010, pp.11,12. 
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spectacular manifestation - the destruction of the New York World Trade Centre twin 

towers - was perceived as the epitome of the destruction threat to democratic values 

and societies. 

 

Building on the money laundering strategy against organised crime, the UN Security 

Council ordered, in the wake of the terrorist attacks of September 2001, a number of 

specific measures to be taken against the financing of terrorism, against terrorists and 

in favour of interstate cooperation.158 Prompted by the Security Council stance, the 

FATF swiftly issued several Special Recommendations on Terrorist Financing which 

are mainly a repeat of some of its previous Recommendations on Money 

Laundering.159 

 

The EU legislation against the financing of terrorism is part and parcel of its legislation 

against terrorism, which is closely linked to its legislation against organised crime. It 

considers terrorism financing as a form of participation in a terrorist group. This offence 

is drawn from the offence of participating in a criminal organisation.  

 

In September 2001, there were no specific provisions against organised crime in 

Australia’s federal criminal code. Legislation against terrorism was enacted in 2002, 

which introduced criminal provisions against terrorism financing into the Code. These 

were revised and completed in the following years.  

 

Despite the fact that the system put in place against money laundering at the end of 

the 20th century was more or less complete - with most developed countries having 

implemented anti-money laundering measures in a satisfactory manner160 - no 

significant reduction of the crime level has been recorded. Cherif Bassiouni points out 

that the measures taken against drug trafficking “have largely proved to be ineffective 

as the number of narcotics users and abusers is on the increase throughout the 

world”.161 Drug trafficking and other organised crime activities seem to be a flourishing 

business as never before.162 Organised crime has even diversified from drug trafficking 

                                                
158   UNSCR 1373 (2001). 
159   The FATF Eight Special Recommendations (SR) regarding the financing of terrorism, issued on 31 

October 2001, which are regarded as complementary to the Forty Recommendations. In 2003, the 
FATF updated all the Recommendations allegedly to create a comprehensive framework of 
measures to prevent and combat money laundering and terrorist financing. The latest version (2012) 
integrates the SR into the Forty Recommendations. 

160    STESSENS (2000), p.424. 
161   BASSIOUNI M. Cherif (1986), International Criminal Law, Volume I, Crimes, 1986, p.522. 
162   BASSIOUNI and VETERE (1998), p.xlix. What seems to have at times reduced the development of 

the illegal traffic of drugs is the conflict situation in some parts of the world (for instance, Afghanistan 
produced less opium immediately after the Allied invasion in 2002 and the Balkans route was more 
used during the conflicts in the former Yugoslavia). 
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to more lucrative activites like trafficking of human beings, which is now considered as 

the fastest growing criminal business in the world.163  

 

Considering that money laundering legislation does not appear to have managed to 

hamper the activities of organised crime significantly, it is surprising that the anti-money 

laundering measures should have been chosen as a blueprint against the financing of 

terrorism. In their perceived need to be seen to be doing something substantial against 

terrorism, political authorities chose to adopt quickly what were considered to be 

persuasive measures the effects of which could not be contradicted, at least by the 

non-experts. These measures include freezing of assets allegedly controlled by alleged 

terrorist suspects. As Warde points out:  

The financial terrain is particularly inviting to punitive warfare. It is impenetrable 

to most observers and in particular to the media, casualties are largely invisible, 

and political consequences only manifest themselves in the long term.164 

 

Consequently, it is not surprising that measures taken against the financing of terrorism 

have been so ineffective. The reasons for the failure of the anti-terrorism financing 

legislation are however different from the ones relating to the anti-money laundering 

regulations. The lack of success of measures against the financing of terrorism is 

mostly due to the fact that they were not designed specifically against terrorism but 

were tailored for organised crime. 

 

Lastly, implementing anti-money laundering and anti-terrorism financing measures 

brought an unfair disadvantage to compliant financial institutions. Clients who either 

wanted to avoid abiding by the new rules or those who sought greater anonymity 

moved their assets to countries that were not implementing the FATF regulations, 

which translated into loss of business for the compliant financial institutions. In 

response, the FATF asserted the need to bridge any loophole in the anti-money 

laundering scheme and issued what can be considered as retaliation measures against 

non-compliant States (NCCT).165  

 

                                                
163   It was estimated that USD 10 billion a year is generated by the facilitation of human trafficking and 

illegal migration. Secretariat Memorandum prepared by the Directorate General of Legal Affairs, 
“Proceeds from Trafficking in Human Beings and illegal migration /Human smuggling”, Report by the 
Workshop 5 Project Team following the joint FATF-MONEYVAL Typologies meeting held in Moscow 
from 6 to 8 December 2004, MONEYVAL (2005) 7, CDPC, Strasbourg, 31 May 2005, p.3. 

164   WARDE Ibrahim (2007), The Price of Fear, Al-queada and the truth behind the financial war on 
terror, 2007, p. xxii. 

165   NCCT stands for “non-cooperative countries and territories”. FATF XI, Annual report, 22 June 2000, 
p.18. 
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It is suggested that not only is the “one size fits all” concept not very effective, it also 

proved to be a very expensive way of dealing with terrorism. The costs of implementing 

anti-terrorism and anti-money laundering legislation fall heavily on financial and non-

financial institutions whose costs are passed down to consumers, eventually affecting 

the overall economy.166  

 

To counter these increasing costs, the EU was the first to suggest a more targeted 

approach before the FATF recommended a risk-based perspective, which was 

eventually embraced by the latest Australian regulations. Despite these latest 

measures, the legislation track-record does not match the initial expectations. Rather 

than scrapping expensive and weakly effective legislation, the trend is now to extend 

the regulations to other types of financial misconduct. 

 

In a further development, the EU has been using its legislative arsenal against other 

financial crimes such as VAT carousel fraud,167 which is closely linked to organised 

crime, and tax evasion which is now described as a crime against the State since it 

affects its fiscal capacity. The anti-money laundering legislation which was designed 

initially against drug trafficking has been transposed firstly against organised crime, 

then against terrorism and now into tax regulations; it has shifted from the war against 

drug and organised crime to the war against terror and lately to financial/economic 

warfare. Considering that in Australia, money laundering legislation is based on the 

Commonwealth’s competence in fiscal matters, it may thus at last have come back to 

its own.  

 

 

 

 

 

 

 

 

 

                                                
166   SATHYE Milind (2008), Estimating the cost of compliance of AMLCTF for financial institutions in 

Australia, Journal of Financial Crime, Vol. 15 N° 4, 2008, pp.347-363. 
167   “Value Added Tax (VAT) carousel fraud” or VAT carousel is a type of fraud that “occurs in the 

European Union and functions by a series of invoice manipulations that take advantage of 
differences in VAT rates between EU member countries and the fact that businesses in one EU 
country may legally import goods from another EU country without reporting the VAT. The term 
carousel is used for this fraud because the goods involved may appear to move in a circle among 
several businesses generating illegal income with each cycle. FATF, Report on Money Laundering 
Typologies, 1999-2000, 3 Feb 2000, p 12. 
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CHAPTER  5 

COMMON ELEMENTS AND DIFFERENCES IN 
AUSTRALIAN AND EUROPEAN UNION 
MONEY LAUNDERING LEGISLATION 

 

 

This Chapter highlights common elements between EU and Australian money 

laundering and terrorism financing legislation. For the purpose of clarity, it starts with 

some contextual observations before an examination of money laundering laws. 

 

Both Australia and the EU are affected by money laundering, both have been in the 

forefront against it, both have declared similar objectives in promulgating anti-money 

laundering legislation and, finally, neither of them initially had legal competence to 

issue provisions in criminal matters stricto sensu. 

 

 

The ambit of money laundering 

According to the Australian Government, an estimated $11.5 bn of money was being 

laundered in Australia in 2006.168 However, the FATF is very careful not to provide any 

estimate, as there cannot be any reliable figure on underground activities. It stated that 

“it must be said that overall it is absolutely impossible to produce a reliable estimate of 

the amount of money laundered and therefore the FATF does not publish any figures in 

this regard”.169  

 

It is assumed that both Australia and the EU are affected by money laundering in 

similar but not identical ways. Firstly, both can be considered as markets for illegal 

drugs, since they are entrance points of “dirty money” into the financial system. 

Bernaconi has called this stage of the money laundering process the “Achilles’ heel” of 

                                                
168  Anti-money Laundering and Counter-terrorism Financing Bill 2006, Replacement Explanatory 

Memorandum, p.3. Walker (2004): The results of this study suggests that crime in Australia 
generates between AUD 2.8 billion and AUD 6.3 billion, with the most likely figure being in the vicinity 
of AUD 4.5 billion.  

169   Anti-money Laundering and Counter-terrorism Financing Bill 2006, Replacement Explanatory 
Memorandum, p.12.  
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the cycle,170 for it is where illegal assets of criminal organisations are most vulnerable 

to detection.171  

 

Secondly, Australia and the EU financial systems are used in the next stage of the 

laundering scheme - where the proceeds of criminal activities are “washed” and lose 

their “criminal taint” - and in the investment stage. Their financial systems are used at 

different degrees of intensity, given that some of the most active international financial 

centres are located in Europe, which centres offer greater investment opportunities 

than Australia or the developing countries where the drug is produced.172 

 

Money laundering is successful when the assets can no longer be traced back to their 

illegal origin invested in the legal economy. The laundering process is hence complete 

when the assets can safely be declared to the fiscal authorities without risk of 

confiscation. 

 

 

The campaign against money laundering 

Both Australia and the then European Communities (EC) were at the front of the 

movement against money laundering: they took part in the travaux préparatoires to the 

money laundering Convention of the Council of Europe,173 and were among the initial 

members of the FATF.174  

 

The prevalent view of governments of industrial nations was that organised crime was 

a global threat not only to the development and stability of their own countries but to 

                                                
170   BERNASCONI Paolo (1985), paper presented to the annual assembly of the Society of Swiss 

Lawyers, Basel, in 1985, ZSR NF 104, 1985, 2è sem, p.345s. BERNASCONI Paolo, La criminalité 
organisée et d’affaires internationales in FIJNAUT Cyrille, GOETHALS Johan, PETERS Tony, 
WALGRAVE Lode (1995) Changes in society, crime and criminal justice in Europe: a challenge for 
criminological education and research, Volume II, International organised and cooperate crime, 
1995, p.12. 

171   The same is still true today even if some illegal narcotics (synthetic drugs) are now being produced in 
Australia and the European Union. 

172   FATF (2005), Third Mutual Evaluation Report on Anti-Money Laundering and Combating the 
Financing of Terrorism - Australia, 2005, p.14. 

173   The Drafting Committee was initially composed of experts from sixteen Council of Europe Member 
States (Belgium, Denmark, Finland, France, the Federal Republic of Germany, Greece, Italy, 
Liechtenstein, Luxembourg, the Netherlands, Portugal, Spain, Sweden, Switzerland, Turkey and the 
UK) and then by Austria, Ireland and the European Community. Australia, Canada and the USA, 
Interpol, the UN, the International Association of Penal Law, the International Penal and Penitentiary 
Foundation and the International Society of Social Defence were represented by observers. CoE, 
Explanatory report, Convention on Laundering, Search, Seizure and Confiscation of the Proceeds 
from Crime, ETS n°141, point 4. 

174   See note n°20. FATF was originally composed in 1989 of 15 countries: the G7 summit participants 
(Canada, France, Germany, Italy, Japan, UK and USA) and 8 interested countries (Australia, Austria, 
Belgium, Luxembourg, the Netherlands, Spain, Sweden and Switzerland) and the Commission of the 
European Communities. 
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society as a whole.175 In its first official document that referred specifically to organised 

crime, the European Council stated that 

money laundering has an evident influence on the rise of organised crime in 
general and drug trafficking in particular [and that] there is more and more 
awareness that combating money laundering is one of the most effective means of 
opposing this form of criminal activity, which constitutes a particular threat to 
Member States' societies.176 

 

The prevailing opinion was that the best way to curb these illegal activities was through 

the confiscation of the profits of criminal organisations, a measure that was seen as 

having two effects: hampering the financing of criminal organisations and preventing 

their stranglehold on the legal economy by preventing investments. Costigan 

expressed the view that:   

the most successful method of identifying and ultimately convicting major 
organized criminals is to follow the money trail. (…) Once you have identified and 
convicted them you take away their money, that is, the money which is the product 
of their criminal activities.177 
 

Hence, the first step towards confiscation of illegally obtained assets was to criminalise 

money laundering; the second was to ensure that assets the legal origin of which could 

not be determined could be seized.178 As criminalisation proved not to yield enough 

assets, common law countries, including Australia, have relied more and more on civil 

rather than criminal legislation to seize and confiscate assets.179 

 

Reaching the same conclusion as the EU with the suppression of internal borders,180 

the view in Australia was that the deregulation of the financial industry provided new 

                                                
175  See Travaux préparatoires to the United Nations Convention against Illicit Traffic in Narcotic Drugs 

and Psychotropic Substances, 1988. 
176   Council directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for 

the purpose of money laundering, OJ L 166, 28/06/1991, pp.77-83 (1991 money laundering). The 
directive had to be implemented before 1 January 1993. Art.16.1. 

  The second official document is the European Parliament resolution following the assassination of 
Giovanni Falcone, an Italian magistrate who was carrying out an investigation against the mafia. See 
Resolution on the murder of Giovanni Falcone and the need to combat organised crime in the 
European Community, OJC 176, 13/07/1992, p.120. 

177   COSTIGAN Frank F, QC (1984), Organized crime and a free society, The Australian & New Zealand 
journal of criminology, 1984, Vol.17, Issue 1, p.12. 

178   This is already the case in Western Australia and the Northern Territory. The Federal Government 
thought to introduce it in Commonwealth legislation, see Crimes Legislation Amendment (Serious 
And Organised Crime) Bill 2009, Revised Explanatory Memorandum, p.4; BARTELS Lorana (2010), 
Unexplained wealth laws in Australia in Australian Institute of Criminology, Trends & Issues in crime 
and criminal justice, N°395, July 2010. 

179   SHERMAN Tom (2006), Report on the Independent Review of the Operation of the Proceeds of 
Crime Act (2002) (Cth), July 2006, p.5, §2.7. This issue is developed in Part III. 

180  Recital, European Commission, Proposal for a Council directive on prevention of use of the financial 
system for the purpose of money laundering, OJ C 106, 28.4.90. 
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opportunities for money launderers.181 This opinion is still held today.182 However there 

is no suggestion to return to the status quo ante. The free movement of goods and 

services, including financial services, is considered part and parcel of the globalisation 

of the economy. Nonetheless, funds transfers have come under greater scrutiny and 

new barriers have been set up to control the movement of persons and assets both 

into Australia and into the EU. 

 

Australia did not wait for the international community to act to introduce its first 

legislative package against money laundering: The Proceeds of Crime Act 1987 

(Cth),183 which was promulgated following the adoption in the UK of the Drug 

Trafficking Offences Act 1986,184 aimed at criminalising money laundering and 

provided for the confiscation of illegitimate assets, and the Cash Transaction Reports 

Act 1988 (Cth), which complemented it, sought to prevent the use of the financial 

system by money launderers. The provisions related to money laundering are now part 

of Division 400 of the Criminal Code Act 1995 (Cth) (thereafter the Code).  

 

The declared objective of the 1987 Act was  

to strike at the heart of major organised crime by depriving persons involved of the 
profits and instruments of their crimes. By so doing, it [would] suppress criminal 
activity by attacking the primary motive - profit - and prevent the re-investment of 
that profit in further criminal activity.185 
 

Depriving criminal organisations of their assets was also seen as the means to ensure 

that Australian society would be able to function democratically:  

With the accumulation of large sums of illegal profits comes power and institutional 
corruption. Such corruption is no longer a matter which this society can afford to 
take lightly, if ever it could. It calls for urgent action to be taken if it is not to destroy 
the capacity of our institutions to function in a proper and democratic manner.186 

 

 
                                                
181   COSTIGAN Frank QC (1986), International Money laundering, Australian Banker, 100 (5), October 

1986, pp.200-204. 
  SHERMAN Tom (1991), Taken to the Cleaners: Money Laundering in Australia, Vol1, NCA, 1991, 

p.30.  
182   BRIGGS Gavin (2010), The Cost of Laundering Dirty Money, Strategic Analysis Paper, Published by 

Future Directions International Pty Ltd, Desborough House, Suite 2, 1161 Hay Street, West Perth, 
WA 6005, 2 February 2010, p.3. 

183   S81, Proceeds of Crime Act 1987 (Cth) called the POCA. 
184   This legislation was later replaced by the Drug Trafficking Act 1994 (DTA). STESSENS (2000), p.5. 

TYRE Colin QC (2010), Anti-money laundering legislation: implementation of the FATF forty 
recommendations in the European Union, Journal of the Professional Lawyer, Annual, 2010, p.77. 

185   BOWEN Lionel, Commonwealth Attorney-General, second reading speech, Proceeds of Crime Bill, 
1987, Hansard, 30 April 1987, p.2314. 

186   WEINBERG Mark (1989), The Proceeds of Crime Act 1987 – New despotism or measured 
response?, Monash University Law Review, Vol 15 n°3 and 4, 1989.  
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Competence to legislate 

Interestingly, when legislation against money laundering was first enacted in Australia 

and in the European communities, neither of them had the competence to pass 

legislation creating criminal offences against organised crime.187 In order to circumvent 

the problem, both looked at heads of power that would allow them to legislate against 

this emerging conduct. 

 

 

A. The European Union 

The European Council based its 1991 Directive on the prevention of the use of the 

financial system for the purpose of money laundering on its capacity to legislate on the 

approximation of administrative and regulatory provisions pertaining to the 

establishment and functioning of the single market.188 Its objective was to prevent 

Member States taking on their own initiative measures that could affect the free 

movement of goods and services which the European Economic Communities (ECC) 

were committed to achieve.189 

 

Since it had no competence to enact penal legislation, the European Council could only 

go as far as to state that the Member States were to “prohibit” money laundering.190 

However, since the majority of the ECC Member States had already signed the 1988 

Drug Convention and the 1990 Council of Europe Convention on money laundering – 

which both required the penalisation of money laundering - criminalisation was not an 

issue.191 By 1995, every Member State of the EU had criminalised money 

laundering.192 By 1998, all of them had signed the Drug Convention and committed 

themselves to ratify it.193 Consequently, there was no reason to demand the 

criminalisation of money laundering and modify the original wording in the subsequent 

                                                
187  This was the dominant opinion among the European Communities at the time. In Case C-176/03, 

Commission v. Council, judgment of 13 September 2005, the ECJ established that the Commission 
was competent within the first pillar to enact criminal sanctions to enforce its legislation. For a 
discussion of this case see HERLIN-KARNELL Ester (2007), Commission v. Council: Some 
Reflections on Criminal Law in the First Pillar (April 1, 2006). European Public Law, Vol.13, N°1. 

188  This fell in the ambit of the “first pillar”. 
189   Recital, Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial 

system for the purpose of money laundering, OJ L166, 28/06/1991, pp.77–83. 
190   Art.2, Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system 

for the purpose of money laundering. 
191   In late 1990, the Council of the European Communities had also decided to accede to the Drug 

Convention. Council Decision of 22 October 1990 concerning the conclusion, on behalf of the 
European Economic Community, of the United Nations Convention against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances, 90/611/EEC, OJ L 326, 24/11/1990, pp.56 – 57. 

192   First Commission Report on implementation money laundering  – 91/30/EEC p.4. 
193   Second Commission report to the European Parliament and the Council on the implementation of the 

money laundering, COM/98/0401 final, p.5. 
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versions of the Directive, including the 2005 one on the financing of terrorism194 and 

the 2013 Proposal for a new Directive.195 

 

In a 2005 judgement,196 the European Court of Justice ruled that the Community was 

entitled to issue penal provisions provided they were needed to ensure compliance 

with Community legislation.197 It follows that the Commission is competent to enact 

penal provisions in its money laundering directives.  

 

 

B. Australia 

Given the Australian Parliament’s limited competence in criminal law under the heads 

of legislative power in the Australian constitution, the federal government had, and still 

has, no competence to legislate on organised crime. It has therefore relied on its 

legislative powers conferred by sections 51(ii) (taxation) and 51(xii) (currency, coinage, 

and legal tender) to legislate on money laundering.198 Upon examination of the 

constitutionality of the provisions of the Financial Transaction Reports Act 1988, the 

High Court of Australia noted that “the Act is not overly forthcoming in express 

provisions identifying its connection with taxation laws” but concluded nevertheless that 

“it is certainly with the matters reasonably incidental to the reach of that power”.199 

 

C. Conclusion 

Legislating against money laundering requires continuous legislation updates. As new 

loopholes in the anti-money laundering network or new methods to launder assets 

were discovered, the FATF updated its Recommendations. In order to integrate the 

revised FATF Recommendations, the EU Directive was updated on two occasions: the 

first time in 2001, ten years after having been issued, and the second time in 2005, in 

                                                
194   Art.1.1, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 

the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. 

195  EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament and of the 
Council on prevention of the use of the financial system for the purpose of money laundering, 
2013/0025 (COD), COM(2013) 45 final, 5.02.2013. 

196  Case C-176/03, Commission v Council, judgement of 13.09.2005. 
197   In this case, the Community’s objective is to establish a single market and ensure the free movement 

of goods. 
198   S4, Financial Transaction Reports Act 1988; Second Reading Speech to the Cash Transaction 

Reports Bill 1987, Senate, Parliamentary Debates (Hansard), 25 November 1987 at 2413. 
  According to Kirby J, “ostensibly”, the Financial Transaction Reports Act 1988 was introduced in 

response to the Royal Commission on the Activities of the Federated Ship Painters and Dockers 
Union (the Costigan Royal Commission), notwithstanding that “the focus of the Royal Commission's 
report was not taxation law as such, still less the currency. It was what might be described as 
organised crime.” Leask v Commonwealth [1996] 187 CLR 579, 629. 

199   Leask v Commonwealth [1996] 187 CLR 579, 611 (Toohey J) and Kirby J, (637). 
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order to include also the new international requirements against the financing of a 

terrorist organisation.  

 

Though Australia was very much at the forefront of implementing anti-money 

laundering regulations in the late 1980s, and 1990s,200 it has slowed down its pace of 

law reforms in later years and has been less forthcoming in adapting its legislation to 

the revised FATF Recommendations.201 The revised provisions of the Proceeds of 

Crime Act 1987 (Cth) (POCA) were introduced in the Code in 2003.202 

 

Both European and Australian legislation against the financing of terrorism was issued 

in the aftermath of the 11 September attacks and is largely based on their previous 

legislation against money laundering using the same legal basis.203 The EU has been 

swifter than Australia in implementing the new FATF Recommendations mainly 

because it had implemented a system of more frequent regular reviews of its own anti-

money laundering legislation and was about to submit a Proposal for a Council 

Framework Decision on terrorism by the end of 2001 anyway.204  

 

The following chapters examine the differences in EU and Australia’s legislation with a 

particular focus on the definition and structure of the offence, and accompanying 

penalties. 

 

 

 

 

 

 

 

 

 

 

 

 
                                                
200  Australia participated as an observer to the drafting of the 1990 CoE Convention on money 

laundering, which it signed in 1992. Australia became a party in 1997. Tom Sherman was the second 
FATF chairman (1990-1991). 

201   FATF (2005), Third Mutual Evaluation Report on Australia, especially points 33, 70 and following. It 
took Australia 16 years to adopt a revision of the POAct and another 7 years before provisions 
regarding the financing of terrorism were introduced.  

202   They entered into force in January 2003. 
203  The competence to legislate legislation’s legal basis remained the same. 
204   COMMISSION OF THE EUROPEAN COMMUNITIES (2001), Proposal for a Council Framework 

Decision on combating terrorism, COM(2001) 521 final, 2001/0217 (CNS), 19.9.2001. 
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CHAPTER  6 

   DEFINING MONEY LAUNDERING 
 

 

Money laundering is generally understood to be the process by which funds of criminal 

origin are given the appearance of legitimate assets. All major international treaties 

dealing with this issue include the intention to conceal the illegal origin of the assets as 

the core of the offence,205 but Australian legislation does not consider it a necessary 

element.206 These international treaties also make room for another type of money 

laundering which is the acquisition, possession or use of property, while knowing, at 

the time of receipt, that such property was derived from a particular criminal activity. 

This is the main form retained by Australian law. This chapter examines the major 

differences between the EU and the Australian legislative concepts of money 

laundering.207 

 

The Financial Action Task Force (FATF) explicitly refers to the 1988 drug 

convention.208 The 1991 European Directive’s definition of money laundering follows 

the 1988 drug Convention and mirrors the definition of the 1990 Council of Europe 

Convention on Money laundering, which has been ratified by Australia. The Union has 

kept the same definition in its subsequent legislation. The European Directive mentions 

four different types of conduct under money laundering. All require knowledge of the 

illegal origin of the assets.209 

-  the conversion or transfer of property (…) for the purpose of concealing or disguising 
the illicit origin of the property or of assisting any person who is involved in the 
commission of such activity to evade the legal consequences of his action, 

                                                
205   Art.3(1)b, c(i), UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 

1988; Art.6, UN Convention against Transnational Organised Crime, 2000; Art.6, CoE Convention on 
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime, ETS n°141, Strasbourg, 
8.XI.1990; Art.9, 2005 Convention on Laundering, Search, Seizure and Confiscation of the Proceeds 
from Crime and on the Financing of Terrorism, CETS n°198. 

206   SHERMAN Tom (1991), Taken to the Cleaners: Money Laundering in Australia, Vol1, NCA, 1991, 
p.10. 

207  See Annex A - Comparative Table: Money laundering. 
208   Recommendation 1, UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 

Substances. 
209   Art.1, Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system 

for the purpose of money laundering, and Directive 2005/60/EC of the European Parliament and of 
the Council of 26 October 2005 on the prevention of the use of the financial system for the purpose 
of money laundering and terrorist financing, and EUROPEAN COMMISSION (2013), Proposal for a 
Directive of the European Parliament and of the Council on prevention of the use of the financial 
system for the purpose of money laundering. 
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- the concealment or disguise of the true nature, source, location, disposition, 
movement, rights with respect to, or ownership of property, (…) 

-  the acquisition, possession or use of property, (…) 

- participation in, association to commit, attempts to commit and aiding, 
abetting, facilitating and counselling the commission of any of the actions 
mentioned in the foregoing paragraphs. 

 

In the two first types of conduct, what constitutes the core of the offence of money 

laundering is the intent to disguise the illicit origin of the assets or to assist the 

perpetrator of the predicate offence.210 The second type of conduct is, from a 

criminological perspective, the most typical form of money laundering.211  

  

Neither of the two last forms of money laundering was included in the Commission 

proposals for the Directive,212 but they are the ones that are found in Australian 

legislation, which has been criticised by academics.213 The third one, enacted under 

section 81, POCA214 was described by Stessens as  

the most passive form of co-operation with the perpetrator of the predicate offence 
as it requires proof not of any kind of active engagement in illegal constructions of 
whatever kind, but merely the acquisition, possession or use of proceeds, and the 
knowledge, at the time of their receipt, that those proceeds were criminally 
derived.215 
 

Weinberg declared that:  

Plainly s.81 should not have been drafted in a manner which permits the primary 
offender to be dealt with separately for the offence of money laundering when he 
[sic] alone has dealt with the proceeds of his crime. The section should have been 
drafted to make it clear that what is being attacked is the class of person who 
provides money laundering services for primary offenders by assisting them to 
conceal the fact of their criminality – by “washing” their money for them.216 

                                                
210  The predicate offence is the original offence that generated the proceeds. 
211  VOGEL Joachim (1997), Geldwäsche - ein europaweit harmonisierter Straftatbestand, Zeitschrift für 

die gesamte Strafrechtwissenschaft, Vol.109, p.340. 
212   EUROPEAN COMMISSION (1990), Proposal for a Council directive on prevention of use of the 

financial system for the purpose of money laundering, OJC 106, 28.4.90, pp.6-8; EUROPEAN 
COMMISSION (1990), Amendment to the proposal for a Council directive on prevention of use of the 
financial system for the purpose of money laundering, OJC 319, 19.12.90, pp.9-14. 

213  FISSE Brent (1988), The Proceeds of Crime Act – the Rise of Money Laundering Offences and the 
Fall of Principle, 1988, p.7. 

214   S81(3), Proceeds of Crime Act 1987 (Cth): A person shall be taken to engage in money laundering if, 
and only if: (a) the person engages, directly or indirectly, in a transaction that involves money, or 
other property, that is proceeds of crime; or  (b) the person receives, possesses, conceals, disposes 
of or brings into Australia any money, or other property, that is proceeds of crime; and the person 
knows, or ought reasonably to know, that the money or other property is derived or realised, directly 
or indirectly, from some form of unlawful activity. 

215   STESSENS (2000) p.115. 
216  WEINBERG Mark (1989), The Proceeds of Crime Act 1987 – New despotism or measured 

response?, Monash University Law Review, Vol 15 n°3 and 4, 1989, p.216 
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In subsequent amendments, the Australian legislature has more or less retained the 

core ideas of the original version and has not embraced the typical form of money 

laundering found in the international definitions. Under the Code, a person deals with 

money or other property if the person does any of the following217 

(a) receives, possesses, conceals or disposes of money or other property; 
(b) imports money or other property into Australia; 
(c) exports money or other property from Australia; 
(d) engages in a banking transaction relating to money or other property. 

 

Hence, under Australian law, it is relevant that the person has no intention of 

concealing the criminal origin of the assets, or that he or she does not intend to assist a 

predicate offender in the evasion of legal consequences of his crime. One is therefore 

led to conclude that Australia does not criminalise money laundering proper, but rather 

different conduct which, as explained below, takes place before the laundering of funds 

per se.  

 

Division 400 of the Code is more detailed, more comprehensive and more precise than 

the original version found in the Proceeds of Crime Act 1987 (Cth). It presents three 

distinct scenarios depending on the money and property being proceeds of crime or 

not, or if it is reasonable to suspect that the money or property is proceeds of crime. In 

every case, the penalty varies according to the value of the assets: 

• Assuming that the money and property are proceeds of crime, sections 400.3 to 

400.8 make a distinction between various forms of dealing with money or other 

property according to the knowledge that the person has of its illicitness: the 

offender either knows that he or she is dealing with proceeds of crime or intends it to 

become an instrument of crime, or is either reckless or negligent as to that fact. 

• Assuming that the money and property are not proceeds of crime, sections 400.3 to 

400.8 make a distinction between various forms of dealing with money or other 

property according to the knowledge that the person has of the risk of it becoming 

an instrument of crime, according to three different fault elements: intention, 

recklessness and negligence.  

• Independently from whether the money and property are proceeds of crime, 

section 400.9 provides for sanctions in case it is reasonable to suspect that the 

money or property is proceeds of crime. 

 

                                                
217  S400.2 Criminal Code (Cth). 
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The EU Money Laundering Directive specifies that the offender must know that the 

property with which he or she is dealing is derived from criminal activity. The Australian 

legislation pins it more specifically to “a crime”.218 The following section examines what 

these terms mean in their respective legal contexts.  

 

 

6.1   The predicate offence 
 

The predicate offence is defined as “the original offence that generated the proceeds in 

the first place”,219 or the crime underlying money laundering. Initially, the scope of the 

Australian definition of predicate offence of “dealing with the proceeds of crime” was far 

wider than the definition of the predicate offence under the 1991 European definition of 

money laundering. Australia realised very early that in order for the law to be an 

effective tool against criminal organisations, the predicate offence of its anti-money 

laundering legislation could not be limited to drug trafficking offences. Australia 

followed here the recommendations of the Commonwealth Law Ministers in provisions 

of the 1986 Commonwealth Scheme on Mutual Assistance in Criminal Matters which 

extended the predicate offence to offences other than drug trafficking, mainly in order 

to be able to fight tax evasion.220 Extending the definition of the predicate offence was 

to be a long process in the EU. 

 

Australian legislation 

Under Division 400, the predicate and the subsidiary offences are offences against a 

law of the Commonwealth, or a law of a Territory that may be dealt with as an 

indictable offence or offences against a law of a foreign country constituted by conduct 

that, if it had occurred in Australia, would have constituted an offence against a law of 

the Commonwealth or a law of a State or Territory connected with the offence that may 

be dealt with as an indictable offence.221 Federal indictable offences are determined 

before a judge and jury, and so are usually reserved for more serious offences.222  

                                                
218  S400.13, Criminal Code (Cth) details when the proof of other offences is not required. 
219   The 1990 CoE Convention on laundering, search, seizure and confiscation of the proceeds from 

crime defines the predicate offence as the offence which is at the origin of a laundering offence, that 
is, the offence which generated the proceeds (Art.1 e). 

220  STESSENS (2000) p.12. 
221   See the definitions provided under s 400.1, Criminal Code (Cth) (Commonwealth indictable offence, 

foreign indictable offence, instrument of crime, proceeds of crime, State indictable offence).  
  S 81, Proceeds of Crime Act 1987 (Cth) made a distinction between the predicate offence, which had 

to be a crime, and the knowledge of the illicit character of the proceeds, which had to be understood 
as coming “from some form of unlawful activity”. In the mind of the person receiving the assets or 
property, the point was not whether their illicitness stemmed from an indictable offence, a serious 
crime or a summary offence. As soon as there was knowledge of an illegal origin of the funds, the 
requirement for the fault element was met. This very low threshold was meant to lighten the task of 
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The understanding of what constitutes a “serious offence” may vary however between 

Australia and the EU. According to section 4G, Crimes Act 1914, indictable offences 

are offences against a law of the Commonwealth punishable by imprisonment for a 

period exceeding 12 months, unless the contrary intention appears. In 2001, under the 

CFD on money laundering, the identification, tracing, freezing, seizing and confiscation 

of instrumentalities and the proceeds of crime retained a similar threshold of one 

year.223 However, six months later, the bar was raised. In the new Directive on 

prevention of the use of the financial system for the purpose of money laundering, the 

predicate offence was defined as a serious crime which included at least offences 

which are punishable by deprivation of liberty or a detention order of a maximum of at 

least four years or a more serious penalty, and offences which can give rise to 

extradition.224 Nevertheless, if the Directive meant to establish a new standard, its effort 

was defeated by the authorisation given to Member States to designate any other 

offence as a criminal activity for the purposes of this Directive.225 

 

 
European Union legislation 

Originally, the EU’s legislation made it mandatory to include only drug trafficking 

offences under the predicate offence, as stated in the 1988 Drug Convention.226 

Member States were however encouraged in 2005 directive to include other criminal 

activities such as organised crime and terrorism,227 and specifically encouraged to 

                                                                                                                                          
the prosecution in proving that the offender knew the illegitimate origin of the proceeds and facilitated 
the indictment and asset confiscation. This twofold distinction was abandoned in the later revision 
which brings together these offences under the generic term of “crime”. Australian jurisdiction is 
hence extended accordingly (ss400.4 to 400.9). 

222   BRONITT, McSHERRY (2010), p.111. However, in some cases, the Code stipulates that an 
indictable offence may, in some circumstances, be dealt with as a summary offence, thus blurring the 
distinction (see S400.1 Criminal Code (Cth) (Definitions) (see S400.1 Criminal Code (Cth) 
(Definitions). In other words, indictable offences can be serious or ordinary, depending on the 
characterisation by the legislature. 

223  See art.1, Council Framework Decision of 26 June 2001 (2001/500/JHA) on money laundering, the 
identification, tracing, freezing, seizing and confiscation of instrumentalities and the proceeds of 
crime. 

224  Art.1(E), Directive 2001/97/EC of the European Parliament and of the Council of 4 December 2001 
amending Council Directive 91/308/EEC on prevention of the use of the financial system for the 
purpose of money laundering, OJ L344/76, 28.12.2001. 

225  Art.1(E) in fine, Directive 2001/97/EC of the European Parliament and of the Council of 4 December 
2001 amending Council Directive 91/308/EEC on prevention of the use of the financial system for the 
purpose of money laundering. 

226  By contrast, EU’s legislation has never made the Australian distinction between two offences, namely 
the predicate offence and an illegal activity from which the assets originate, which could be different 
from the predicate offence. Some EU Member States made distinctions between predicate offences 
leading to the criminal offence of money laundering and anti-money laundering administrative 
requirements. 

227   Recital, 1991 Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial 
system for the purpose of money laundering.  
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include “tax crimes” in the 2013 Commission proposal for a forth money laundering 

directive.228 

 

The European definition, in the same manner as the 1988 Drug Convention (art.3) and 

the Council of Europe convention on money laundering (art.6.1(d)) covers also the 

participation in, association to commit, attempts to commit and aiding, abetting, 

facilitating and counselling the commission of any of the actions mentioned in the 

international Treaty. None of these texts provide a definition of the conduct. Following 

the 1996 revision of the FATF’s Recommendations regarding the extension of the 

predicate offence to non-drug related crimes, the Union’s definition of the predicate 

offence was extended in 2001 to any kind or criminal involvement in the commission of 

a serious crime.229 The extension of the list of predicate offences has also simplified the 

work of law enforcement because it made the defence of mistake or ignorance of fact 

made more difficult to plead.230  

 

While simplifying the task of the prosecution, the latest EU definition of predicate 

offences is more precise than its Australian counterpart. The EU Directive is fully in 

conformity with the 2003 FATF version of Recommendation One which states that 

predicate offences should either be described by reference to a list of offences or to a 

threshold linked either to a category of serious offences or to the penalty of 

imprisonment applicable to the predicate offence, or to a list of predicate offences, or a 

combination of these approaches.231 

                                                
228  Recital 9 and Art 3.4(f), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European 

Parliament and of the Council on prevention of the use of the financial system for the purpose of 
money laundering, 2013/0025 (COD), COM(2013) 45 final, 5.02.2013. 

229  Since the third directive contains the acts as defined in Art.1 to 4 of Framework Decision of 13 June 
2002 on combating terrorism (2002/475/JHA). It also includes the ancillary offences of aiding or 
abetting, inciting and attempting money laundering. The 2002 CFD on terrorism was amended by 
Art.1, CFD 2008/919/JHA amending Framework Decision 2002/475/JHA on combating terrorism, 28 
November 2008, which extended the lists of offences, in line with the 2005 CoE Convention on the 
prevention of terrorism. 

230   Previously, some EU states’ national legislation stated that only crimes related to illicit drug trafficking 
were conducive of money laundering, while in other jurisdictions, other crimes would be considered. 
In the former case, the prosecutor had to establish that the defendant knew not only that the goods 
had a criminal origin but also that they stemmed from drug trafficking. If the defendant believed that 
the proceeds resulted from corruption, there was no money laundering offence. Proving an error of 
fact on the predicate offence was therefore a means of defence often used (STESSENS (2002), 
STESSENS Guy (2002), The principle of mutual confidence between judicial authorities in the area 
of freedom, security and justice’, ed. DE KERCHOVE and WEYEMBERGH, L’Espace Pénal 
Européen: Enjeux et Perspectives, Editions de l’Université de Bruxelles, Brussels, p.123). 

231   FATF Forty Recommendations, 2003 version, Recommendation One and Glossary. These serious 
crimes are to be defined by the domestic legislation. The 2005 directive on money laundering and 
terrorist financing defines serious crimes as inter alia “all offences which are punishable by 
deprivation of liberty or a detention order for a maximum of more than one year or, as regards those 
States which have a minimum threshold for offences in their legal system, all offences punishable by 
deprivation of liberty or a detention order for a minimum of more than six months”, Art.3.5(f), 
Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the 
prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing, p.15. 
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To summarise, Australian federal legislation does not strictly limit the predicate 

offences to serious crimes given that the penalty threshold of one year is rather low. 

Neither does it strictly follow the FATF’s recommendation regarding the definition of 

predicate offences.232 In practice, the underlying offence of dealing with the proceeds of 

crime is likely to be broader than the EU’s definition of serious crimes.  

 

In the next section, the nature of the offence of money laundering is discussed and its 

implementation by the courts is briefly examined. 

 

 

 

6.2  Money laundering, an offence sui generis 
 

Since its inception, money laundering has always been considered by the vast majority 

of the Member States of the EU as a distinct crime from the predicate offence.233 By 

creating a specific offence of “possession etc. of property suspected of being proceeds 

of crime” (s82, Proceeds of Crime Act 1987 (Cth)), the Australian legislature has 

adopted the same view.234  

 

Conceiving money laundering as a distinct offence has two advantages: First, it allows 

law enforcement agencies to prosecute a person not only for participation in the 

predicate offence but also for money laundering. Secondly, in cases where the 

predicate offence has been committed abroad, it creates the legal basis to prosecute 

money laundering in the country where the assets are being “washed”, even in part, 

without having to wait to receive a request for mutual assistance from the country 

where the illicit funds originate.  

 

One of the major objectives of the EU’s anti-money laundering Directive is to protect 

the financial system from funds of criminal origin. Australia’s provisions reveal a greater 

concern for fiscal considerations. Hence, two main differences between Australian and 
                                                
232   The FATF nevertheless considers that Australia is compliant as it considers that “predicate offences 

include all indictable offences - i.e. those with a minimum penalty of 12 months imprisonment”, FATF 
(2005), Third Mutual Evaluation Report on Australia, p.6. §7. Australia’s legislation is in line with the 
2000 Convention against Transnational Crime which provides that State Party should give predicate 
offences the widest range possible (art. 6.2). 

233  STESSENS (2000) pp.121,122. The offence triggered much debate among scholars to determine 
what type of offence it was, such as an offence of subverting the course of justice 
(STRATENWERTH G (1992), Geldwäscherei - ein Lehrstuck der Gesetzgebung in PIETH Mark 
(Ed.), Bekämpfung der Geldwäscherei, Modellfall Schweiz?, p.102. VOGEL (1997), p.351.) and its 
proximity with the offence of reception of stolen goods (ATTORNEY-GENERAL, Second Reading 
Speech, Proceeds of Crime Bill 1987, p.5; FISSE (1988) p.14; STESSENS (2000), p.128. 

234  SHERMAN (1991), §5.12, p.86. 
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EU legislation stand out: first, the Code does not always require an intent to conceal 

the illicit origin of assets; secondly, and remarkably, it provides for sanctions where 

money or property is at risk of becoming an instrument of crime. This last element is 

the cornerstone of the Australian anti-money laundering mechanism.  

 

 

Proximity with the offence of reception of stolen goods 

Since money laundering is an offence sui generis, it is not to be confused with ancillary 

offences such as receiving or handling stolen goods.235 Hence, the similarity of the 

Australian offence possession etc. of property suspected of being proceeds of crime 

with the offence of receiving of stolen goods has rightly given rise to criticism.  

 

Under section 82 POCA (1987), the legislature created a less serious offence of money 

laundering called “possession etc. of property suspected of being proceeds of crime”. It 

has been expanded in section 400.9 of the Code and renamed “dealing with property 

reasonably suspected of being proceeds of crime etc.”236 It was the intention of the 

Government to include in its anti-money laundering legislation an offence similar to the 

possession of goods reasonably suspected of having been stolen, which the 

Government claimed was so effective against theft.237 There are however three main 

elements of the offence of receiving property suspected of being proceeds of crime 

(s132.1) which have not been retained in the anti-money laundering legislation. 

 

First, if money laundering is considered a form of receiving stolen goods, the 

perpetrator of the predicate offence should not be prosecuted for possessing proceeds 

of crime, in the same way a thief is not charged for being in possession of the goods he 

or she has stolen.238 However, Australia’s “money laundering” legislation sanctions the 

predicate offender for being in possession of the property originating from his or her 

crime. 

 

Secondly, under section 132.1 of the Code, as under the previous provision, there is no 

offence of receiving stolen goods by mere criminal negligence. Nevertheless the 

                                                
235   According to Stratenwerth, money laundering is more than an offence against the the administration 

of justice, STRATENWERTH (1992), p.102. VOGEL (1997), p.351. 
236  See Annex A - Comparative Table: Money laundering. 
237  ATTORNEY-GENERAL, Second Reading Speech, Proceeds of Crime Bill 1987, p.5. The provisions 

have clearly been based on the offence of reception of stolen goods or the offence of unlawful 
possession, which were found under section 527c of the Crimes Act (NSW). The section provides for 
a defence if the defendant proves that he or she had no reasonable grounds for suspecting that the 
money or property was derived or realised, directly or indirectly, from some form of unlawful activity. 

238  The offence of possession has been redrafted under s132.1 Criminal Code Act 1995 and renamed 
“receiving”. Though not precluded by law, the practice is not to overcharge the thief for possessing 
what he or she has stolen. 
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legislature has introduced dealing in proceeds of crime by negligence, creating a 

different fault element for the money laundering offence and the offence of receiving 

stolen goods. Fisse criticised this position noting that   

[t]he mental element required for receiving is knowledge, or at least belief, that 
the goods received are stolen. The courts have assiduously refused to equate 
negligence or even wilful blindness with knowledge.239 

Moreover, the legislature has also introduced an offence of “dealing with property 

reasonably suspected of being proceeds of crime etc.” (s400.9).  

 

Thirdly, in the traditional offence of handling stolen goods, a person is not punished if 

he or she finds out later that the goods have been stolen. This principle does not apply 

in money laundering legislation.240 

 

Given that Division 400 of the Code triggers the application of harsh confiscation laws, 

the proximity and yet different fault elements between the offences of receiving and 

dealing with proceeds of crime illustrate the intention of the Australian Government to 

create laws that sanction strongly emerging forms of financial crime even if it means 

departing from well-established legal principles. 

 

 

 

6.3   The structure of the offence  

The Australian legislation under Division 400 of the Code is complex.241 It has 

introduced a two-step mechanism which broadly consists first in establishing the 

possession of funds,242 and secondly the commission of a subsequent offence.  

 

  

6.3.1   Possession vs. intent to launder money 

The Code does not define the offence in terms of “money laundering”. Rather the 

offence is appropriately labelled “dealing with the proceeds of crime”.243 This Division 

title reveals fundamental conceptual differences between the EU and Australia’s 

                                                
239   FISSE (1988), p.14. FISSE Brent (1992), Fraud and the Liability of Company Directors, in 

GRABOSKY Peter (1992), Complex Commercial Fraud, Conference Proceedings, Australian 
Institute of Criminology, Canberra, p.24. 

240  STESSENS (2000), p.128. 
241   It came into force in January 2003. 
242  “Possession” has been redefined several times to gain in precision and to include new forms of 

money laundering. These definitions shall not be discussed here. 
243   “Money laundering” nevertheless appears in the Division heading. 
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approach to the problem and reveals the different ideology underlying Australia’s anti-

money laundering legislation. 

 

In Australia, the majority of prosecutions for money laundering are directed against the 

perpetrators of predicate offences.244 This could be because both the predicate offence 

and the money laundering offence are judged concurrently.245 It may also be caused by 

money laundering legislation’s ostensible preventive function.  

 

By acting so early in the money laundering process, Division 400 produces the peculiar 

effect of penalising the predicate offender for being in possession of the proceeds of 

his or her crime even when he or she has no intention of laundering them. Under the 

terms of the offence, keeping the cash from drug sales at home for daily usage, for 

instance, a drug dealer would also be liable for the most stringent form of “dealing in 

proceeds of crime” which carries a penalty of at least 12 months imprisonment if the 

value is less than AU$1000 (s.400.8). This would not necessarily be the case under the 

money laundering Directive and would vary between Member States.246  

  

In interpreting the above offence, Australian courts have taken the view that a literal 

interpretation would be contrary to the legislator’s intention.247 On several occasions, 

the court held that in order to charge an offender under Division 400, the prosecutor 

had to bring evidence that there was an additional criminality to the predicate offence. 

In Thorn v R (2009),248 where the applicant accessed through an ATM the proceeds of 

frauds he had himself committed so he could gamble, the court noted that the applicant  

(…) was doing nothing to hide the source or to change the nature of the funds. 
He was simply gaining access to them. The activity came within the scope of 
the offence under s 400.4, because the offence is so widely drawn. But it was a 
highly technical version of the offence.  

                                                
244  FATF (2005) Third Mutual Evaluation Report on Australia, 2005, p.7 §16. 
245  FATF (2005) Third Mutual Evaluation Report on Australia, p.28 §83. 
246  This would depend on domestic legislation of each Member States. The USA anti-laundering 

legislation also includes a “financial transaction so wide as to encompass almost any exchange of 
money between two persons” which led to its application “to the mere receipt and transportation of 
criminally derived property or even payment for drugs.” GURULE Jimmy (1995), The Money 
Laundering Control Alternative Means of Punishing Specified Unlawful Activity?, American Criminal 
Law Review, Spring, Vol.32(3), pp.829-37, STESSENS (2000) p.100. 

247  In Nahlous v R [2010] NSWCCA 58 [18], the Crown at the hearing of the appeal sought to argue that 
the two offences were aimed at different policies. The Code offence was intended to punish the 
possession of the proceeds of crime however they are obtained and the fact that the proceeds of the 
crime were in the public domain and could be dealt with or passed on to others. We accept that this 
may be a justification for the prosecution of such an offence particularly where the source of the 
funds is unknown, or where the proceeds were derived from the criminal act of another person or 
where the person is in some way dealing with the proceeds in order to hide their source or change 
the nature of the proceeds. But we cannot believe that it was the intention of Parliament that the 
offence should extend to the facts of the present case notwithstanding the width of the offence under 
the Code. 

248   Thorn v R (2009) 198 A Crim R 135. 
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This was an unusual use of a money laundering offence. To the extent that 
there was an overlap with the fraud offences the charge represented the use of 
the funds that had been dishonestly obtained under those offences. The 
criminality was very much in the obtaining of the funds not in their use. It is 
somewhat analogous to a robber being sentenced for both the robbery and 
being in possession of the stolen goods. (…).249  

 

The New South Wales Court of Criminal Appeal held that dealing with money that was 

the result of some other person's criminal activity so as to hide its source was “money 

laundering in the true sense of that term and clearly the type of activity that the 

legislature had in mind in creating the offence.” 250 

 

Nahlous v R,251 where the defendant was charged with the sale of unauthorised 

decoders and possession of money received from that sale, underlines that offences of 

“dealing with the proceeds of crime” under Division 400 should be considered as 

offences distinct from the predicate offence.252 They should not be prosecuted 

concurrently with the predicate offence if the offender has not taken any step towards 

disguising their illegitimate origin. To prosecute a person for a principal offence and 

also for dealing in the proceeds of crime from that offence is an abuse of process.253 

  

                                                
249  Thorn v R (2009), [31] and [27]. 
250   Thorn v R [2009], [30].  
251   Nahlous [2010] NSWCCA 58. 
252  The interpretation of the Commonwealth legislation contrasts with some states’ legislation. 

Commenting on the Queensland legislation (s251(5) (charging of money laundering), Criminal 
Proceeds Confiscation Act 2002, the writers of Carter's Criminal Law of Queensland observe that a 
person may be convicted of money laundering even though the tainted property concerned related to 
an offence committed by the same person. Contrast subs (5) with the position under the Money 
Laundering Control Act 1986 (USA): 18 USC ss1956 which is targeted towards financial transactions 
involving the proceeds of one of the many specified unlawful predicate activities with an intent either 
(a) to promote the carrying on of a specific unlawful activity or (b) to conceal or disguise the source 
or nature of the proceeds. In United States v Heaps 39 F 3d 479 (4th Cir 1994) the court refused to 
find it to be money laundering where the cashing of a cheque merely promoted the success of the 
underlying crime, not the carrying on of further criminal activity. Subsection (5) explicitly renders a 
person liable to conviction for the offence of money laundering if the person deals with the proceeds 
of his or her own crime, despite concerns expressed by some judges about law enforcement officers 
using a sledgehammer to crack a nut. cf. SHANAHAN M J, SMITH P E, RYAN S (2010), Carter's 
Criminal Law of Queensland, 18th Edition, LexisNexis. 

 The Supreme Court of New South Wales has a totally opposite perspective to Queensland. The 
Court of Criminal Appeal stated in Schembri (Schembri v R [2010] NSWCCA 149) that it opposed 
charging the predicate offender with a money laundering offence when there was no separate act of 
criminality that warranted a separate charge, 

 [16] (…) it is important to re-emphasise this court’s disapproval of such prosecutorial action. The 
Crown Prosecutor informed the court that he has brought this issue to the attention of the 
Commonwealth Director of Public Prosecutions. We note that the charges in this case were laid and 
the trial conducted and sentences passed well before the decisions to which we have referred were 
given. Nonetheless, the matter is of such importance that we consider a copy of these remarks 
should be brought to the attention of the Commonwealth Director of Public Prosecutions. 

253  Schembri (Schembri v R [2010] NSWCCA 149) [17]. 
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The breadth of the Australian legislation is however softened by the judicial practice 

which rarely sentences the predicate offender for a money laundering offence.254 Most 

convictions for “dealing with the proceeds of crime” fall on the predicate offender, 

whose sentence is usually not increased because the “dealing” does not reflect a 

different criminality from the predicate offence. Nevertheless, in order to avoid the risk 

of double punishment because a person in possession of the proceeds of his/her 

offence can also be found guilty of money laundering, Tom Sherman suggested 

modifying the qualification of the act of possession since “the legislation would be 

improved by limiting the act of possession to third parties alone.”255 However the 

Attorney-General’s Department decided that it was preferable to do just the opposite 

and proposed in 2008 an amendment to clarify that the definitions of ‘receives’, 

‘possesses’, ‘conceals’ and ‘disposes’ include the right to access money or property, 

whether it is in his/her possession or not.256 

 

To improve clarity, nevertheless it would be preferable for the Australian federal anti-

money laundering provisions to be aligned to the core international definition and to 

make the concealment of the criminal origin of the proceeds of crime the characteristic 

element of any type of money laundering offences. This would however mean a 

complete revamp of the legislation, since the Australian approach is conceptually 

different from the EU’s main types of money laundering since it considers the risk that 

the proceeds could become an instrument of crime. 

 

 

6.3.2    The risk factor as a physical element of the offence 

Consistent with its very strong preventive approach, Australian legislation adopts penal 

sanctions where money or property is at risk of becoming an instrument of crime.257 

This offence applies independently of the legitimate or criminal origin of the assets. 

There is no corresponding provision in the EU anti-money laundering legislation.  

 

Division 400 of the Code obliges the person or institution that deals with money to 

examine not only the possible criminal origin of the assets – as would be the case 

under EU money laundering legislation, which is already a challenging task - but also 

                                                
254   SHERMAN (1991), p.97 (5.64); FATF (2005), Third Mutual Evaluation Report on Australia, p.28, §83. 
255  SHERMAN (1991), p.87. 
256  Proposal for amendments to the money laundering provisions in Division 400 of the Criminal Code 

Act 1995, Attorney-General’s Department, Criminal Justice Division, 2008. The LAW COUNCIL OF 
AUSTRALIA was in favour of a new definition of property rather than of possession etc.; see LCA 
(2008), Proposal for Amendments to the Money Laundering provisions in Division 400 of the Criminal 
Code Act 1995, letter of 18 November 2008. 

257  Ansari v R, Ansari v R [2007] NSWCCA 204, [24]. 
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its likely use, making it even harder for the person or institution dealing with money or 

property since the final destination of the goods is even more problematic to ascertain.  

 

The purpose of such provision is preventive. It seeks to alert anyone dealing with 

money or property, even of legitimate origin, to be vigilant of possible involvement with 

an illegal activity. This provision is however more than a wake up call since heavy 

penalties are attached to its violation.258  

 

The provision raises two questions in particular. The first relates to the nature of the 

subsidiary offence and the second to the level and type of vigilance required when 

dealing with assets. The question regarding the type of vigilance is closely linked to the 

determination of the risk and the scope of negligence and recklessness. 

 

 

The subsidiary offence 

A subsidiary offence is a crime that the offender envisages committing after a predicate 

offence. It can be the laundering of money or the offence that conspirers intend 

committing.259 The broad definition of the “crime” under section 400.1 - which notably is 

not restricted to an offence under the Code, or federal law more generally - is an 

essential aspect of the Australian legislation. Section 400.13 provides (1) that there is 

no requirement to prove that a particular predicate offence has been committed and (2) 

that there is an intent or a risk to commit a particular offence with the money or 

property. In the Australian anti-money laundering scheme, the crime would more often 

be an offence against the Financial Transaction Reports Act 1988 (FTRA) thus making 

the Act an intrinsic tool in the Australian legislation against money laundering, giving it 

a prominent role in the criminalisation of money laundering.260 One of the offences 

listed in the FTRA is “smurfing” or “structuring” which is examined below. 

 

 

 

                                                
258   In case a person intends that the money or property will become an instrument of crime, the penalty 

can go up to 25 years if the value is of AUD1,000,000 or more. In case of negligence and 
recklessness the imprisonment is up to 12 years (Div 400.3, Criminal Code (Cth). 

259  Ansari v R [2007] NSWCCA 204 [23]. For a discussion of the use of conspiracy in organised crime 
offences, see Part II, Chapter 12. 

260  A similar approach to Australia can be found in USA anti-laundering legislation which criminalises 
financial transactions when they are carried out with the intention to commit a criminal activity or in 
order to dodge tax requirements. However, the American law also includes the intent of concealing 
the criminal origin of the assets. US Money Laundering Control Act 1986, 1956. STESSENS (2000), 
p.100. 
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Section 31, Financial Transaction Reports Act 1988 

The offence of structuring transactions so as to avoid reporting requirements, also 

called “smurfing”,261 was initially introduced in section 31 of the Cash Transaction 

Reports Act (Cth). It attracted a maximum imprisonment period of 5 years. Fisse and 

others vehemently criticised the initial provisions found in the Act and called for a 

thorough revision.262 The Senate Standing Committee on Legal and Constitutional 

Affairs endorsed these criticisms and made recommendations,263 which were not 

followed. 

 

Despite the many subsequent amendments of the Act and its replacement by the 

FTRA, most of these criticisms remain valid, as the wording of the provision has not 

changed. Two criticisms are worth mentioning here, both pertaining to the fault 

element. 

 

 

A strict liability offence 

The main criticism is that the formulation creates a strict liability offence i.e. the proof of 

the fault element is not expressly required, which represents a departure from currently 

accepted criminal law principles.264 According to Fisse and Fraser,265 

the wording of the section sets out an objective test, namely that it is 
reasonable to conclude from the matters stipulated in s 31(1)(b)(i) and (ii), or 
31(2)(b)(i) and (ii) that the sole or dominant purpose of the person charged was 
to evade the reporting requirements. This is hardly the same as requiring that 
the accused acted with an intention to evade the requirement. […] On a literal 
interpretation of the section, an accused is subject to liability whether or not he 
or she acted with an intention (sole, dominant, or incidental) to evade a 
reporting requirement. 

 
                                                
261  In Leask v Commonwealth [1996] 187 CLR 579, 592,593, Kirby J refers to an American definition 

provided by Ginsburg J: “"[T]o break up a single transaction above the reporting threshold into two or 
more separate transactions - for the purpose of evading a financial institution's reporting 
requirement." FISSE Brent, FRASER David (1992), Smurfing: Rethinking the Structured Transaction 
Provisions of the Cash Transaction Reports Act in FISSE Brent, FRASER David, COSS Graeme 
(1992), The Money Trail. Confiscation of Proceeds of Crime, Money Laundering and Cash 
Transaction Reporting, p.173. 

262  FISSE Brent, FRASER David, COSS Graeme (1992), p.175. FISSE Brent and LEONARD Peter 
(1997), International Electronic Money Systems and Money Laundering, Communications Law 
Bulletin, Volume 16, Issue 2, Winter 1997, pp.22-25. 

263  Senate Standing Committee on Legal and Constitutional Affairs, Report on the Cash Transaction 
Reports Bill 1987, (1988).  

264  The criticisms were made despite s 6A FTRA stating that Chapter 2 of Code (except Part 2.5) 
applies to all offences against the Act. See SSCLCA (1993), Senate Standing Committee on Legal 
and Constitutional Affairs, Checking the Cash - A Report on the Effectiveness of the Financial 
Transaction Reports Act 1988 (1993), §10.34 (submission of the Victorian Council of Civil Liberties). 

265  FISSE & FRASER (1992), p.175. 
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In Leask v Commonwealth where the High Court of Australia examined whether the 

section 31 FTRA was constitutional, Brennan CJ concluded that “section 31(1) is not a 

provision imposing strict liability but the fault element of the offence (mens rea) is 

extremely limited.”266 He said that: 

The term ‘mens rea’ may be used to connote not only the voluntary doing of an 
offender’s act but his concurrent knowledge of the circumstances in which it is 
done, his appreciation of the nature and quality of his act done in those 
circumstances and a specific intention that any result of his conduct prescribed 
as an element of the offence should be achieved. But the mens rea required for 
criminal responsibility for the commission of a statutory offence has to be 
ascertained by reference to the text which creates the offence. The mens rea 
required by section 31(1) is confined, in my opinion, to the elements of the 
offence prescribed in par (a) [the person is a party to 2 or more non-reportable 
cash transactions].267 A person who engages in the conduct mentioned in s 
31(1)(a) is liable to conviction only if he voluntarily conducted the two or more 
"non-reportable cash transactions" therein mentioned and knew the facts which 
gave the transactions the character of "non-reportable cash transactions". In my 
opinion, the mens rea of the offence does not extend to a specific intention to 
achieve "the sole or dominant purpose" referred to in par (b) of s 31(1) [it would 
be reasonable to conclude that the person conducted the transactions in that 
manner or form for the sole or dominant purpose of ensuring, or attempting to 
ensure, that the currency involved in the transactions was transferred in a 
manner and form that: (iii) would not give rise to a significant cash transaction; 
or (iv) would give rise to exempt cash transactions].268 Paragraph (b) requires 
the relevant transactions to have a particular objective quality, that is, they must 
exhibit such of the features mentioned in sub-par (b)(i)269 as would lead a 

                                                
266  “The Commonwealth submitted that s31(1) does not create an offence of absolute or strict liability. It 

pointed to the fact that the circumstances to which regard must be had in reaching the required 
conclusion include "any explanation made by the person as to the manner or form in which the 
transactions were conducted"[40]. Moreover, the Commonwealth submitted, the required conclusion 
is that the person concerned conducted the transactions for a specified purpose, namely, the sole or 
dominant purpose of ensuring that the transactions would not give rise to a significant cash 
transaction or would give rise to exempt cash transactions. Upon this basis the Commonwealth 
argument was that the sub-section requires proof that the person charged with an offence knew of 
the nature of a significant cash transaction or of exempt cash transactions and intended by 
structuring his or her transactions in the manner or form alleged to ensure that they would not give 
rise to a significant cash transaction or exempt cash transactions. The only effect of the words "it 
would be reasonable to conclude" is, the Commonwealth contended, to lower the standard of proof 
from that of beyond reasonable doubt to that of a reasonable conclusion”. Leask v Commonwealth 
[1996] 187 CLR 579, 598. 

267  S 31(1) provided: "A person commits an offence against this section if: (a) the person is a party to 2 
or more non-reportable cash transactions; and (b) having regard to: (i) the manner and form in which 
the transactions were conducted, including, without limiting the generality of this, all or any of the 
following: (A) the value of the currency involved in each transaction; (B) the aggregated value of the 
ransactions; (C) the period of time over which the transactions took place; (D) the interval of time 
between any of the transactions; (E) the locations at which the transactions took place; and (ii) any 
explanation made by the person as to the manner or form in which the transactions were conducted; 
it would be reasonable to conclude that the person conducted the transactions in that manner or 
form for the sole or dominant purpose of ensuring, or attempting to ensure, that the currency involved 
in the transactions was transferred in a manner and form that: (iii) would not give rise to a significant 
cash transaction; or (iv) would give rise to exempt cash transactions. 

268  See S 31(1) quoted above. 
269  See S 31(1) quoted above. 



 - 82 - 

reasonable person to conclude that the offender's sole or dominant purpose in 
conducting the transactions was one of those specified in par (b). But as to 
these elements, the mental state of the alleged offender is irrelevant except as 
a factor in an explanation offered by the alleged offender which precludes (by 
raising a doubt) a finding that an hypothetical reasonable person would reach 
the conclusion stated in par (b). It is immaterial whether the offender knew that 
his conduct was unlawful or that a court might, in the absence of any 
explanation by the offender, find that it would be reasonable to reach the 
conclusion stated in par (b).270 

 

Section 6A of the FTRA includes a reference to the general principles of criminal 

responsibility of the Code, which should imply that intent and recklessness should be 

applied by operation of the Code.271 However, section 6A has not led to a different 

interpretation of section 31 since 1995 when the Code came into force.272  

 

In Lee v R,273 Spigelman CJ expressed the opinion that in section 31 “purpose” is not 

used as an equivalent to “intention”; “the actuating purpose is itself a matter indicating 

fault”.274 It follows that the standard of proof for each element of the offence is proof 

beyond reasonable doubt, however the standard of proof for “reasonable to conclude” 

is not beyond reasonable doubt.275 According to Sully J,  

[t]he words “reasonable to conclude” and the words following them in s 31(1)(b) 
do not describe a standard of proof but rather a test that has to be satisfied 
before a finding of guilty can be made. 276 

 

As Dawson J noted, “the only effect of the words "it would be reasonable to conclude" 

appears to be to lower the standard of proof from that of beyond reasonable doubt to 

                                                
270  Leask v Commonwealth [1996] 187 CLR 579, 592, 593. 
271   S 6A, Financial Transaction Act (Cth). S5.1(2) Criminal Code (Cth) states that a law may specify a 

different fault element to those provided by the Code, which is the case in s31 FTRA. In Lee v R 
[2007] NSWCCA 71 [14], Sully J was of the opinion that purpose should be understood as 
“intention”. Spigelman CJ disagreed: [15] “[…] the reference to “purpose” in s31(1)(b) of the FTRA, 
should be understood to be a reference to an actuating purpose, rather than to a result which the 
person “means to bring about”. An actuating purpose is discrete from the result sought to be 
achieved. In this context, the word is not used as equivalent to intention. [16] In my opinion, actuating 
purpose is itself a matter indicating fault. […].” 

272  See for instance Spigelman CJ in Lee v R [2007] NSWCCA 71 at [19] and [26]. [26] “The 
requirement of consistency in the interpretation of a national regime such as that under the FTRA 
suggests that this Court should maintain the interpretation that has hitherto prevailed, including in the 
context of offences committed after the Code became applicable to the FTRA. The Code makes no 
relevant difference in this regard.”  

273  Lee v R [2007] NSWCCA 71. 
274  Lee v R [2007] NSWCCA 71, [15] and [16]. [84] BELL J, HOWIE J and BUDDIN J: (…) In our opinion 

the difference of opinion between the Chief Justice and Sully J as to the fault element applicable to s 
31(1)(b) is one of more theoretical significance than practical importance for directing a jury. 

275  Lee v R [2007] NSWCCA 71 [67]. 
276  Hannes v The Director of Public Prosecutions (C’th) (No. 2) [2006] NSWCCA 373; quoted by Sully J 

in Lee v R [2007] NSWCCA 71 [79]. 
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that of a reasonable conclusion.”277 Such practice illustrates once again the breadth of 

Australian money laundering legislation. 

 

The provision was criticised by the court for its unclear wording and its unusual 

approach to the standard of proof278 but, as Brennan CJ concluded, it does not follow 

from the limitation of the required mens rea that s 31(1) is not constitutional.”279 

 

b. Given that the proof of the fault element is not expressly required, the FTRA does 

not provide any defence of reasonable mistaken belief.280  

 

Australia’s FTRA is not meant to keep the financial system free from dirty money in a 

similar manner to the European Directive the objective of which is to prevent the use of 

the financial system by money launderers. Nor does the Australian legislation intend to 

fight the laundering of money stemming from the most serious forms of organised 

crime. According to section 4.1, “the principal object of this Act is to facilitate the 

administration and enforcement of taxation laws”. The contribution of the Act against 

organised crime is thus indirect. Hence the comment by the FATF team that “money 

laundering is perhaps excessively seen in Australia as a revenue issue”,281 could not 

be more justified. The construction of the Australian anti-money laundering regime sits 

at odds with the rhetoric used to initiate anti-money laundering legislation in Australia 

as a means to prosecute organised crime. 

 

 

The risk factor 

The Code uses the term “physical element” to describe the various aspects of the 

actus reus.282 They are the conduct, a result of conduct or a circumstance in which 

conduct, or a result of conduct, occurs.283 In Division 400, the risk that the money or 

property will become an instrument of crime is a physical element. It is not a result of 

the person’s conduct but a circumstance in which that conduct occurs.284 The existence 

of this risk is thus a matter of fact. That a person was reckless with respect to a risk is 
                                                
277  Leask v Commonwealth [1996] 187 CLR 579, 597. See also Toohey J’s comments on the 

background of the Act, pp.611,612. 
278  Toohey J in Leask v Commonwealth [1996] 187 CLR 579, 611. 
279  Leask v Commonwealth [1996] 187 CLR 579, 593. 
280 FISSE, FRASER (1992), pp.177, 178. The introduction of s6A into the FTRA has not modified this. 
281  FATF, Second Mutual Evaluation Report on Australia, FATF-VIII, EVAL (96). 3 REVI1, OECD, Paris, 

11 December 1996, § 84. 
282  S4.1, Criminal Code (Cth). 
283  S4.1, Criminal Code (Cth). It also provides the following definitions in s4.1 (2): - conduct means an 

act, an omission to perform an act or a state of affairs. - engage in conduct means: (a) do an act; or  
(b) omit to perform an act. 

284  See s 400.2A (2) and (3), Criminal Code (Cth). ODGERS (2010), p.28. 



 - 84 - 

however a fault element (mens rea).285 Thus, depending on the case and the offence, a 

risk can be a physical element (when the situation is in fact risky) or be paired with a 

fault element as in recklessness (when the person is aware of the risk).286 

 

The idea of risk is a likelihood of something existing between the spectrum of highly 

probable or mere possible or remote.287 In the case of recklessness, the risk must be 

substantial, unjustifiable, not unreasonable.288 The question whether taking a risk is 

unjustifiable is one of fact.289 However the Code does not define what is to be 

understood by “substantial” for the purpose of determining the fault element requiring 

substantial risk. Based on the onlooker principle, Leader-Elliott states that  

[t]he risk is substantial if a reasonable observer would have taken it to be 
substantial at the time when risk was taken i.e. before it materialised. […] The 
standard is obviously vague. It also involves significant conceptual problems. 
[…] The Code requirement of “substantial risk” appears to have been chosen 
for its irreducible indeterminacy of meaning.290 

 

When discussing “substantial risk” for the purpose of the section 5.4 recklessness fault 

elements tests, Odgers remarked that 

[i]t is not possible to provide greater precision regarding the concept of 
“substantial risk”. As MCCOC291 stated, this is partly because the lower the 
justifiability of taking a risk in any given situation, the lower the level of risk that 
will be regarded as “substantial”. For example, if there is no justifiability in taking 
any risk in a particular situation, the tribunal of fact is likely to regard a relatively 
small risk as a substantial one. (…) Conversely, if there are reasonable 
justifications for taking some risk, the tribunal of fact is likely to require a 
relatively high risk in order to classify it as a substantial one.292  

 

Hence, in a context where money laundering is considered as one of the most serious 

crimes – as demonstrated by the penalties it carries – there is the possibility that the 

risk may too easily be deemed “substantial” and “unjustifiable”. The application of the 

dealing with assets offences therefore requires a particular vigilance by the judiciary. 

 

 
                                                
285  S5, Criminal Code (Cth).). 
286  For further discussion on this issue, see BRONITT, McSHERRY (2010), pp.203-206, and ODGERS 

(2010), 22, 59-63. 
287  BRONITT, McSHERRY (2010), p.205. 
288 ODGERS (2010), p.41. 
289  S5.4, Criminal Code (Cth). 
290  LEADER-ELLIOTT Ian (2002), The Commonwealth Criminal Code – A Guide for Practitioners, p.73. 

A definition of “substantial risk” can be found in Carswell’s Words and Prases, an American legal 
dictionary, ODGERS (2010) n°5.4.140. 

291  Model Criminal Code Officers’ Committee (MCCOC) (1992). 
292  ODGERS (2010), p.60. 
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6.3.3   The fault elements 

The EU’s money laundering directive states that money laundering is an intentional 

offence and that knowledge of the illegal character of the assets is constitutive of the 

fault element.293 Within that frame, the Member States are free to implement the Union 

legislation according to their legal system.294 The Directive is silent regarding 

negligence, contrary to the 1990 Convention of the Council of Europe on money 

laundering.295 Most European legislators have chosen not to criminalise money 

laundering by mere negligence.296  

 

In broad terms, it could be said that the EU directive looks at the past, while the Code 

looks ahead. The EU directive is mainly concerned with the criminal origin of the 

assets, while the Code emphasises the future use of the assets. This appears clearly in 

the fault elements of Division 400 of the Code one of which is the intent that the money 

or property will become an instrument of crime, or the risk of becoming so. The 

Australian perspective is not only different from the EU’s. It can be seen as 

incongruous given the internationally accepted concept of money laundering. It is 

understood that the assets need to be laundered because they are “dirty” by reason of 

their criminal origin. Australia’s laws see such assets as “dirty” because those who 

handle them have a criminal purpose or there is a risk that the assets could be used for 

such a purpose. This view clearly identifies Australia’s dealing with assets legislation as 

preventative tools against organised crime. 

 

In Australia, the level of intent varies from “plain” intent to recklessness and 

negligence.297 The money laundering Directive does not contain the fault elements of 

recklessness and negligence. The US legislation, from which the Australian concept of 

recklessness is derived, has also chosen to keep knowledge as a requirement for 

money laundering.298  

                                                
293   Art.1.2 and 1.2.c, 2 Directive 2005/60/EC of the European Parliament and of the Council of 26 

October 2005 on the prevention of the use of the financial system for the purpose of money 
laundering and terrorist financing. See Annex A (Comparative Table: Australia, EU, UN – Definitions 
of money laundering); EUROPEAN COMMISSION (2013), Proposal for a Directive of the European 
Parliament and of the Council on prevention of the use of the financial system for the purpose of 
money laundering, 

294  See Introduction, Chapter 2. 
295   CoE Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime, ETS 

N°141, Strasbourg, 8.XI.1990. 
296  STESSENS (2000), p.124. 
297  See for intance s400.3(1)(b)(ii), (2)(c) and (3)(c) Criminal Code (Cth). 
298  The Australian concept of recklessness is derived from the American Model Penal Code (LEADER-

ELLIOTT (2002) p.73). “It should be realised that ss81 and 82 do not adhere to the model provided 
by the money-laundering offences enacted under Money Laundering Control Act 1986 (U.S.): 
knowledge is required under the corresponding USA provisions. The test under POCA appears to be 
derived form the “reason to know” provision that appeared in some of the early drafts of the Money 
Laundering Control Act but which was explicitly rejected by Congress in favour of a requirement of 
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The Australian provision rests on the belief that one has that the money or property 

which is the proceeds of crime while the EU legislation refers to knowledge instead. 

 

Knowledge v belief 

In the EU, initially, the scope of knowledge that “property is derived from criminal 

activity or from an act of participation in such activity”299 depended whether a crime 

could constitute a predicate offence in the legislation of a specific Member State.300 

Mistake of fact regarding the predicate offence was a common defence.301 Gradually, 

as the list of predicate offences was enlarged to all serious crimes, mistake of fact has 

been more difficult to plead. This has considerably simplified the work of law 

enforcement.302  

 

Rather than establishing knowledge, intent and purpose based on facts as required 

elements of money laundering activities, the European prosecution can infer the fault 

elements from “objective factual circumstances.303 This lower threshold of proof is a 

standard clause in provisions on money laundering in all recent international treaties, 

including all EU money laundering Directives.304 

 

In Australia, the prosecution does not have to prove the offender’s knowledge of the 

illegal character of the proceeds but rather belief, recklessness or negligence, nor does 

the prosecution need to prove the offender’s knowledge of the risk that the money or 

property will become an instrument of crime.305 In order to simplify the task of the 

prosecution even further, it is not necessary to prove the existence of any fault element 

                                                                                                                                          
knowledge.” FISSE Brent (1988), The proceeds of Crime Act – the Rise of Money Laundering 
Offences and the Fall of Principle”, p.13. 

299   Art.1, Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system 
for the purpose of money laundering. See Annex A (Comparative table on money laundering: 
European Union, Australia, UN, CoE). 

300   EUROPEAN COMMISSION (1995), First report on the implementation of the Money Laundering  
(91/308/EEC) to be submitted to the European Parliament and to the Council, COM/95/54FINAL, 
03.03.1995, p.6. 

301  STESSENS (2000) p.123. 
302  STESSENS (2000) p.14. 
303  Art.1, 1991 Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial 

system for the purpose of money laundering. 
304  “Knowledge, intent or purpose required as an element of an offence set forth in [the article dealing 

with money laundering] may be inferred from objective factual circumstance”, Art.3.3, 1988 UN 
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, Art.6.2.c 1990 CoE 
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime (ETS 
n°141); Art.6.2(f), 2000 UN Convention on Transnational organised crime; Art.9.2.c 2005 CoE 
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the 
Financing of Terrorism (ETS n°198). 

305  See for instance s400.3 (2) and 400.3 (3) Criminal Code (Cth). 
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in relation to whether an offence is an indictable offence306 or that a particular offence 

was committed or an intention or risk that a particular offence is will be committed.307 

 

The Code provides definitions for knowledge,308 intent,309 recklessness,310 and 

negligence,311 but offers no guidance on the meaning of belief. Commentators have 

consequently suggested definitions referring to the everyday meaning of the term.312 

According to Leader-Elliott,  

[w]hen existing or projected states of fact are concerned, the difference 
between knowledge and belief appears to reflect differences in the adequacy of 
grounds for being sure or certain about the facts. One believes rather than 
knows that something is so when the evidence is less than conclusive.313 
 

It follows that a lesser degree of actual knowledge would be needed for belief, which in 

turn would be even less in order to establish mere suspicion. Since one may not be 

consciously aware of one’s own beliefs, the prosecution does not need to prove that 

the defendant was consciously aware of the fact that the money or property are 

proceeds of crime or will become an instrument of crime.314 The decision to refer to 

belief rather than knowledge in the fault element has rightly been seen as a tool to 

assist the prosecution,315 and a means “to qualify or dilute the uncompromising 

requirement of knowledge in some other way.”316 

 

 

 

 

                                                
306   S400.11(b), Criminal Code (Cth). 
307  S400.13(1) and (2)(a), Criminal Code (Cth). 
308  S5.3, Criminal Code (Cth). 
309  S5.2, Criminal Code (Cth). Intent: the person must mean to engage in that conduct or mean to bring 

about a specific result or is aware that it will occur in the ordinary course of events. 
310  S5.4, Criminal Code (Cth). 
311  S5.5, Criminal Code (Cth). 
312  LEADER-ELLIOTT (2002), p.69; ODGERS (2010), p.4. Gillies defines it thus: “‘Belief’ as opposed to 

‘knowledge’ may be used to refer to that state of mind in which D holds a fact to be true, but is not 
entirely free from doubt, while knowledge strictly (in the sense of actual knowledge) denotes the 
situation where D does not, having regard to the facts known to D, have any doubts as to the 
existence of the fact in issue.” (GILLIES (1997) Criminal Law, fourth edition, LBC Information 
Services, NSW, p.72). 

313  A requirement of belief might be taken to require something less than the degree of conviction 
required for knowledge, but something more thatn the pallid substitute of mere suspicion.” LEADER-
ELLIOTT (2002), p.69. 

314  ODGERS (2010), p.43. Applying belief in relation to stolen goods, Gillies noted that “the courts in 
New South Wales and South Australia have held that the traditional offences of receiving found in 
those jurisdictions, which are not defined in the legislation crating them, can be established by proof 
that D knew or believed that the subject property was stolen at the time of receiving it”, GILLIES 
(1997), p.73. 

315  S6.2 Criminal Code (Cth), GILLIES (1997), p.73. 
316   LEADER-ELLIOTT (2002), p.69. 
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Value of the assets 

In the Code, the penalties vary according to the significance of the assets and the fault 

elements. The prosecution must hence establish the value of the assets. In order to 

bypass the Code’s requirements in relation to proof of fault,317 a subsection was 

introduced in sections 400.3 to 400.7 of the Code so that the prosecution does not 

have to prove that the defendant knew, or was aware of, the value of the dealing for 

him or her to be convicted of these offences. In other words, the defence for mistake of 

fact318 is restricted to cases where the person was under a mistaken but reasonable 

belief about the value of the property and if the value is AUD1000 or more (s400.10). 

Strangely this defence is absent for crimes of lesser value. Hence, absolute liability 

applies to the value of the money and other property at the time of the dealing. An 

offence of “absolute liability” does not require any fault element for any of the physical 

elements of the offence.319 

 

Knowledge v recklessness and negligence 

In Australia, recklessness is defined as “awareness of a substantial risk that a specific 

circumstance exists or will exist while it is unjustifiable to take the risk.”320 

Recklessness is seen traditionally as more culpable than negligence.321  

 

The Model Criminal Code Officers’ Committee (MCCOC) has chosen to define 

recklessness “in terms of a “substantial” risk rather than in terms of probability or 

possibility because they invite speculation about mathematical chances and ignore the 

link between the degree of risk and the unjustifiability of running that risk in any given 

situation.”322 The term “unjustifiable” was chosen rather than “unreasonable” in order to 

avoid confusion between recklessness and criminal negligence.323 The definition of 

recklessness in the Code requires proof of conscious awareness of risk of a particular 

                                                
317  Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002, Explanatory 

Memorandum, p.4. 
318  S9.1 and s9.2, Criminal Code (Cth). 
319   ODGERS (2010), pp.41 and 97. 
320  S5.4 Criminal Code (Cth). The words substantial and unjustifiable are taken from the US Model 

Penal Code. See MCCOC (1992) (Model Criminal Code Officers’ Committee, Commonwealth 
Government, Model Criminal Code Chapters 1 and 2 – General Principles of Criminal Responsibility, 
§203.3. 

321  MCCOC (1992), §203.3, note n°2, p.31. “The idea that recklessness is a more culpable state of mind 
than criminal negligence is put to the test when one defines criminal negligence as requiring a 
judgment that the falling short of community standards be so great as to warrant criminal punishment 
whereas recklessness is found by a mere decision to take a substantial and unjustifiable risk.” 

322  MCCOC (1992), §203.3. 
323  MCCOC (1992), §203.3; ODGERS (2010), p.61 
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result or circumstance.324 It is not enough to establish that the risk was obvious to 

others or to a reasonable person. In the absence of consciousness of risk, it is 

negligence at the most.325 

 

Several European jurisdictions have introduced money laundering by wilful blindness 

or dolus eventualis, a fault element where the defendant harboured the suspicion that 

the funds might have a criminal origin but decided not to check further or ask any 

questions to clarify the matter, and hence consciously took the risk of dealing with 

possible criminal proceeds.326 Wilful blindness goes beyond mere negligence in that it 

requires that the defendant has at least acknowledged the possibility that the proceeds 

could have a criminal origin.327 By contrast, the MCCOC expressly rejected any 

formulation of a fault element in terms of “wilful blindness”. According to Odgers,328 

“such a state of mind is likely to fall within the scope of recklessness” rather than 

knowledge or belief, if it falls anywhere. 

 

Negligence 

In Europe, when legislation sanctions money laundering committed by negligence, the 

prosecution does not need to prove for instance that the defendant knew of the criminal 

origin of the funds. Rather, it suffices if, given the circumstances, the offender ought to 

have assumed that the property was proceeds derived from criminal conduct.329 

His/her behaviour will be compared to that of a diligent and prudent person in the same 

situation.330 As Stessens points out, negligence is more easily established when 

abstract rules of conduct, such as guidelines provided by the financial institutions or 

supervisory body regarding the customer’s identification or record keeping have not 

been observed.331 This is true also when the guidelines bear no legal requirements 

because they are soft law rules, for their non-observance displays a conduct that a 

reasonable person would not have. 

 

In Australia, the initial version of the “money laundering provisions”, Section 81 POCA, 

included the fault element of “ought to have known” which is very similar to the 
                                                
324  This issue is discussed further in WEBSTER Adam (2007), Recklessness: Awareness, indifference 

or belief, Criminal Law Journal, 2007 (31), pp.272-286. 
325  Hann v DPP (Cth) [2004] SASC 86 16 [26]; LEADER-ELLIOTT (2002), pp.75, 77. 
326   Money laundering by wilful blindness has bee adopted in Belgium, the Netherlands, the UK (s50 DTA 

199 and s93A CJA 1988) Switzerland and the USA (STESSENS (2000), pp.124,125). It could 
possibly also be called “reckless indifference”, an expression that Gillies does not recommend using 
(1997, p.65). 

327  For a discussion on wilful blindness, see BRONITT, McSHERRY (2010), pp.204-205. 
328  ODGERS (2010), p.58.  
329  STESSENS (2000) p.123. 
330  A “reasonable person” under common law. 
331   STESSENS (2000) p.124. 
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European understanding of negligence.332 Following heavy critisicms,333 this wording 

was removed and Division 400 of the Code uses the terms negligent and reckless. 

Even though, under the Code, money laundering by negligence attracts less severe 

penalties than under the POCA, the penalties are still high.334 This indicates that 

money laundering is considered by the legislature as one of the most serious crimes.  

 

In Australia, criminal negligence is defined as “a great falling short of the standard of 

care that a reasonable person would exercise in the circumstances” while such a high 

risk exists or will exist.335 According to Leader-Elliott, “in general, Commonwealth 

criminal law tends to avoid prohibitions requiring proof of negligence. In more serious 

offences, the tendency has been to prefer prohibitions that are more specific in their 

requirements than a blanket prohibition of negligence.”336 Among the exceptions to the 

rule are the offences under Division 400 of the Code.337 

 

Reflecting on the introduction of negligence in the mens rea of money laundering, 

Stessens rightly commented that  

such a drastic move away from the requirement of intent seems more inspired 
by the desire to make convictions for money laundering easier than by motives 
regarding the blameworthiness of this type of negligent conduct.338 

 

 

 

 

 

                                                
332  POCA (1987). Division 400 provides now for a maximum of 12 years for recklessness and 5 years 

for negligence. 
333  See Proceeds of Crime (Consequential Amendments and Transitional Provisions) Bill 2002, 

Explanatory Memorandum, p.3, SHERMAN (1991), §5.29, and WEINBERG (1989), p.216. “There is 
no place in our criminal law for objective tests (such as “ought reasonably to know”) to be used when 
enacting offences involving serious criminality, and up to 20 years’ imprisonment. No-one should be 
exposed to the risk of prosecution and conviction for an offence of this magnitude upon the basis that 
he ought reasonably to have known that the property in question was the proceeds of crime. 
Negligence should not be a sufficient basis for criminal liability at this level”. WEINBERG (1989), 
p.216. 

334  Chen was sentenced for six years imprisonment after a guilty plea. The maximum penalty was 12 
years' imprisonment R v Chen [2009] NSWCCA 66; the Court also stated that: [23] […] “Even though 
recklessness of a circumstance as an element of an offence under the Code can be proved by actual 
knowledge of that circumstance, when sentencing for an offence under s 400.3(2) the distinction 
must be maintained between the less serious offence involving recklessness and the more serious 
offence involving belief”, see Ansari v R [2007] NSWCCA 204 [131]. 

335  S5.5 Criminal Code (Cth). According to ODGERS, “there is little doubt that the degree of negligence 
required for conviction is related to the nature of the offence charged in that the standard of care that 
a reasonable person would exercise will vary depending on the “circumstances” in which the conduct 
occurs, as will the degree of negligence required (…)” (ODGERS (2010), 5.5.100, p.65). 

336  LEADER-ELLIOTT (2002), p.83. 
337  See for instance s400.3(1)(b)(ii),(2)(c) and (3)(c), Criminal Code (Cth). Other exceptions are for 

instance manslaughter by negligence and negligent disease transmission. 
338  STESSENS (2000), p.123. 
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Conspiracy and money laundering 

Australian federal legislation did not have a corresponding provision to participation in 

a criminal organisation found in EU legislation,339 and hence relied initially on the 

concept of conspiracy.340 The use of this concept in the context of money laundering or 

proceeds of crime is not without difficulties, particularly in matters of recklessness for in 

offences of conspiracy, as in attempt and complicity, recklessness does not constitute 

a sufficient fault element.341  

 

The two-step construction of the Australian offence of “dealing with money” is made 

more complex in the case of a conspiracy because it is also a composite construction, 

since it consists of an agreement, of which the fault element is intention, to commit an 

offence which must be of a non-trivial character. Conspiracy to commit an offence of 

“dealing with money” becomes thus a three-step offence.  

 

The issue of recklessness in “dealing in proceeds of crime” has been discussed 

recently in two cases: Ansari and R v LK and R v RK.342 The risk factor which is part of 

the circumstance contained in the definition of “dealing with money” is the key element 

that explains a different solution to two seemingly similar cases.343 In both cases, the 

defendants were charged with conspiring to commit money laundering. The Ansari 

brothers had agreed to collect a large sum of money and to deposit it in several 

amounts of less than $10,000, while LK and RK had agreed to transfer a large sum of 

money, reckless as to the fact that it was the proceeds of crime. 

 

The differences between the two cases stem from the circumstance defined in Division 

400 and to the structure of the offences. It is not possible to enter recklessly into an 

agreement to conspire since the Code specifies that the fault element must be intent; it 

is possible however to conspire to commit an offence for which the mental element is 

recklessness.344 

 

                                                
339  Joint Action of 21 December 1998 (98/733/JHA) adopted by the Council on the basis of Article K.3 of 

the Treaty on European Union, on making it a criminal offence to participate in a criminal 
organisation in the Member States of the European Union, 98/733/JHA, OJ L351, 29/12/1998, pp.1–
3; Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised 
crime, OJ L300, 11.11.2008. (2008 CFD on organised crime). 

340  See Part III, Sections 11.1 and 11.2. 
341  MCCOC (1992), s401.1 and 401.2, p.77. Giorgianni v The Queen [1985] CLR 473 [506] per Wilson, 

Deane and Dawson JJ, also quoted and approved by McHugh J in Peters [1998] CLR 493 [520-521] 
[66]. 

342  The Queen v LK; the Queen v RK [2010] 241 CLR 177 and Ansari v The Queen [2010] 241 CLR 
299. See also Ansari v R, Ansari v R [2007] NSWCCA 204. DOBRASZCZYK Caroline (2010), 
Analysing principles of criminal responsibility, Law Society Journal, August 2010, pp.64-66. 

343  LK and RK were acquitted while the Ansari brothers were found guilty. 
344  Ansari v The Queen [2010] 241 CLR 299 [18]. 



 - 92 - 

In Ansari v The Queen [2010], the defendants were found reckless not so much as to 

the fact that there was a risk that the money may become an instrument of crime, but 

by creating such risk by their conduct (“smurfing”).345 To understand the risk, it is 

necessary to keep in mind that the FTRA makes it compulsory for financial institutions 

to report to designated authorities any significant cash transaction i.e. AUD10,000 and 

above.346 Making several transactions of less than AUD10,000 is considered to be 

“smurfing” or “structuring cash transactions.”347 By agreeing to deposit a large number 

of non reportable amounts, the prosecution established the defendants’ intention to 

elude the requirements of the FTRA, thus committing a money laundering offence.348 

 

The appellants held the view that the offence of conspiracy, defined under section 

11.5, does not carry the fault element of recklessness, but a fault element of 

intention.349 Consequently, in their view, “the charges set out in the indictment 

disclosed an offence [not] known to the law”. They thought that there was “a logical 

incoherence in applying the intention that an offence be committed, which is necessary 

to make out a conspiracy, to an offence of which recklessness is an element – in this 

case, an offence against s 400.3(2) of the Code”.350 Their appeal was dismissed.  

 

Simpson JA observed at [34] that:  

The flaw in the appellants' argument is in failing to identify who the Crown 
alleged was (or would have been) "reckless" and to what aspect of the facts 
alleged the recklessness attaches. The appellants' argument attributes 
recklessness to themselves, in the formation of, or entry into, the criminal 
agreement. I accept that recklessness is insufficient for that. But that is not the 
correct analysis. It is not recklessness as to the agreement that is in question; it 
is agreement (intentionally entered into) that an offence will be committed that 
might, inter alia, be done with a reckless state of mind. The recklessness 
attaches, not to the formation of, or the entry into, the agreement, but to the 
offence that is to be committed pursuant to the agreement.351 

                                                
345  At [14] “The Crown case against the appellants did not ultimately rely upon them being reckless 

about the risk of the money becoming an instrument of crime. Their receipt and their contemplated 
receipt of the money, intending to "launder" it by deposits of less than AUD10,000, was said to have 
created the relevant risk. The charge was framed in terms of recklessness because the Crown was 
concerned that it would not be able to prove that Jaleel Ansari (about whom the jury ultimately were 
unable to reach any verdict) had any knowledge or intention that the money would be the subject of 
structured cash transactions.” 

346  Art.15, FTRA. 
347   FISSE and LEONARD (1997) p.22. 
348  Art 31 FTRA; Ansari v The Queen [2010] 241 CLR 299 [14]. 
349  Ansari v The Queen; Ansari v The Queen [2010] 241 CLR 299 [23]. 
350  Ansari v The Queen; Ansari v The Queen [2010] 241 CLR 299 [24]. 
351  Simpson J explained it thus: “Recklessness […] [i]s the state of mind necessary for the commission 

of the offence the object of the conspiracy - what I might call the subsidiary offence. The 
recklessness to which the indictment adverted was recklessness as to a circumstance in which 
conduct that constituted the s400.3(2) offence was said to have occurred - the circumstance being 
the existence of a risk that the money would be used in, or to facilitate, the commission of a crime. If 
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The case was appealed and dismissed. French CJ stated that  

The requisite intention on the part of the conspirators that the offence against s 
400.3(2) be committed extends to an intention that the person committing it will 
be reckless as to the fact that there is a risk that the money dealt with will 
become an instrument of crime. Such an intention may exist where the 
contemplated repository of the reckless state of mind is a third party.352 But if it 
be the alleged conspirator who is said to intend to carry out the offence, that 
person may intend to deal with the money with knowledge of the risk that it will 
become an instrument of crime. Alternatively, such a person may intend to deal 
with the money intending that there will be a risk that it will become an 
instrument of crime. These states of mind are logically consistent and reflect the 
application of the extended meaning of recklessness under s 5.4(4) of the 
Code. Once that is accepted, no incoherence is introduced by reason of the 
particular offences of structured transactions and tax evasion relied upon to 
support the characterisation of the possible use of the money as an instrument 
of crime.”353 

 

In R v LK; R v RK, the defendants were accused of conspiring to commit the offence of 

dealing with money while being reckless as to the fact that the money was proceeds of 

crime. Both the trial judge and the Chief Justice were of the opinion that Ansari  

cannot support a charge of conspiracy where, in order to satisfy the test of 
intention with respect to the entry into an agreement to commit an offence, the 
accused must know the facts that constitute the offence. (emphasis in 
original)354 
 

The plurality judgement upheld the previous decisions, taking the view that 

[t]here cannot be a conspiracy in which the parties to the agreement are 
reckless as to the existence of a circumstance which is a necessary element of 
the offence said to be the subject of the conspiracy. Such recklessness would 
be inconsistent with the very intention that is necessary at common law and 
under the Code to form the agreement alleged. In this case that intention is an 
intention to deal with money which is proceeds of crime. Recklessness as to 

                                                                                                                                          
the appellants had been charged with the substantive offence of money laundering, by s5.4(1)(a) the 
Crown therefore would have had to prove that each appellant was aware that there was a substantial 
risk that that circumstance existed or would (in the future) exist. But the appellants were not charged 
with the substantive offence of money laundering: they were charged with conspiracy to money 
launder. The agreement the subject of the conspiracy necessarily predated the anticipated money 
laundering. To prove the conspiracy the Crown had to prove that the appellants agreed to commit an 
offence aware of the relevant circumstance. […] To prove recklessness, by reason of s5.4(4) the 
Crown could also prove either that the appellants intended or knew that the money would become an 
instrument of crime. That is, in fact, what the Crown here set out to do. Ansari v R, Ansari v R [2007] 
NSWCCA 204 [23]. 

352  As Howie J observed "[p]rovided that the conspirators know of all the facts that would make the 
conduct of the third party criminal, it would not matter that the person carrying out the conduct was 
committing an offence by acting recklessly", [2007] NSWCCA 204 [87]. 

353  The Queen v LK; the Queen v RK [2010] 241 CLR 177, [26]. 
354  The Queen v LK; the Queen v RK [2010] 241 CLR 177, [7]. 



 - 94 - 

whether the money is proceeds of crime is recklessness about a term of the 
agreement constituting the conspiracy.355 
 

“In R v LK and R v RK, at the time the agreeement was made, the money may, or may 

not, have been (or have become) proceeds of crime. The agreement, if carried out in 

accordance with LK's and RK's intention, may not have involved dealing with money 

that is proceeds of crime.”356 In the eyes of the trial judge, Ansari is to be understood as 

accepting 

that the Crown can charge a person with conspiring to commit an offence the 
mental element of which is recklessness where it relies on intention or 
knowledge to prove the element of recklessness or where a third party is to 
commit the relevant offence. Neither of these circumstances was alleged in the 
present case.357 

 

In R v LK and R v RK the defendants were reckless as to the fact that the money was 

proceeds of crime which was a necessary element of the conspiracy;358 in Ansari the 

defendants were reckless as to the risk that the money would be used in the 

commission of an offence, namely smurfing.359 

 

The conspiracy provisions have often been used in money laundering cases. Ansari 

ensures that it will remain so. It also opens the door for a wider application as Ansari 

provides the prosecution with a clear basis to charge defendants for conspiring to 

commit offences which mental element is recklessness. The prosecution would find this 

extension of the legislation’s scope particularly useful in organised crime offences 

which provide recklessness as a fault element.360 Ansari may also be applied in 

conjunction with terrorism offences,361 and the new joint commission provision.362 In 

sum, the Code’s emphasis on the fault element of recklessness and negligence 

reinforces the preventative character of Australia’s dealing with assets provisions. 

 

 

 

 

                                                
355  The Queen v LK; the Queen v RK [2010] 241 CLR 177, [77]. 
356  The Queen v LK; the Queen v RK [2010] 241 CLR 177, [122]. 
357  The Queen v LK; the Queen v RK [2010] 241 CLR 177 [69]. 
358  The Queen v LK; the Queen v RK [2010] 241 CLR 177, [69]. 
359 The evidence was in “[t]heir receipt and their contemplated receipt of the money, intending to 

"launder" it by deposits of less than $10,000, [since it] was said to have created the relevant risk.” 
Ansari Ansari v The Queen; Ansari v The Queen [2010] 241 CLR 299 [14]. 

360  See Division 390, Criminal Code (Cth). 
361  Ss101.2(2)(c), 101.4(2)(c), 101.5(2)(c), 101.2(2)(c), 102.2(2)(c), 102.4(2)(c), 102.5(1)(c), 102.6(2)(c), 

102.7(2) (c), and 101.3(1)(b), Criminal Code (Cth). See also Part III, Chapter 12. 
362  S11.2A, Criminal Code (Cth). See also Part III, section 11.2. 
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6.4   Penalties 
 
Anti-money laundering legislation is essentially composed of two parts: substantive 

provisions criminalising money laundering and provisions implementing anti-money 

laundering measures.363 Both may contain penal sanctions, but not necessarily.364 The 

present section examines the differences in penalties provided by EU Member States’ 

and Australian substantive legislation.365 

European Union 

The present EU money laundering directive does not provide any specific guidelines 

regarding penalties, except that they must be “effective, proportionate and 

dissuasive”.366 

 

As explained previously,367 since it had no competence to legislate in penal matters, 

the European Commission had not included any penalties in its first money laundering 

Directive,368 nor in its latest version.369 However, after the adoption of the Maastricht 

Treaty in 1992, the Council, which had been granted competence to enact legislation 

pertaining to penal matters, in 2001 issued the Council Framework Decision on money 

                                                
363  EUROPEAN COMMISSION (1995), First report on the implementation of the Money Laundering 

Directive (91/308/EEC) to be submitted to the European Parliament and to the Council, 
COM/95/54FINAL, 03.03.1995, p.5. 

364   For instance, in Australia, penal provisions against money laundering are found in Division 400 
Criminal Code (Cth). Financial Transaction Reports Act 1988 and Anti-Money Laundering and 
Counter-Terrorism Financing Act 2006, which can largely be seen as implementing anti-money 
laundering legislation, provide for penal sanctions in case of violations.  
In the EU, the substantive provisions against money laundering are found in the 1991 money 
laundering directive which, as explained above, does not criminalise money laundering. The 
implementation measures are found in other documents such as the Council Framework Decision of 
26 June 2001 (2001/500/JHA) on money laundering, the identification, tracing, freezing, seizing and 
confiscation of instrumentalities and the proceeds of crime and Regulation (EC) N°1889/2005 of the 
European Parliament and of the Council of 26 October 2005 on controls of cash entering or leaving 
the Community. 

365   For a view of administrative penalties in EU Member States implementation legislation, see 
DELOITTE Bedrijfsrevisoren (2011), European Commission DG Internal Market and Services – 
Budget, Final Study on the Application of the Anti-Money Laundering Directive, Belgium, 24.01.2011, 
pp.127-134, issue 16.  

366  Art.39, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 
the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. In its recent proposal for a fourth money laundering directive, the European Commission 
wishes to implement uniform administrative sanctions. In that end it proposes a list of specific 
administrative sanctions which includes fines (see Art.55 to 58, EUROPEAN COMMISSION (2013), 
Proposal for a Directive of the European Parliament and of the Council on prevention of the use of 
the financial system for the purpose of money laundering). 

367  Introduction, chapter 2. 
368   Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for 

the purpose of money laundering.  
369 Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the 

prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing; European Commission (2012), Report from the Commission to the European Parliament 
and the Council on the application of directive 2005/60/EC on the prevention of the use of the 
financial system for the purpose of money laundering and terrorist financing, 11.4.2012, COM(2012) 
168 final, 2.2, p.4.  
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laundering (CFD on money laundering) which set minimum penalties for the offences 

defined in the 1990 Council of Europe Convention on Money Laundering in order to 

approximate Member States’ criminal law and procedures on money laundering.370  

 

According to the Council Framework Decision on money laundering, the offences 

defined by the Council of Europe Convention on Money Laundering, to which Australia 

is Party, should be “punishable by deprivation of liberty for a maximum of not less than 

4 years.”371 Based on the 2004 European Commission Report, it appears that the 

provisions for money laundering offences vary considerably according to whether they 

are issued in a civil law or common law State. In continental Europe, the imprisonment 

period is usually notably shorter than in the common law States.372 In comparison to 

these States, Australian maximum penalties for the same offence are twice as severe. 

 

Table 1: Penalties for money laundering offences373 
 

Australia A fine and/or 6 months to 25 yrs 

Belgium 15 days to 5 yrs 

Denmark 18 months to 6 yrs 

Finland A fine or max of 2 yrs / 6 yrs for “serious” ML 

France Up to 5 yrs and a fine, raised in case of aggravated ML 

Germany 3 months to 5 yrs. max rises to 10 yrs in very serious cases, a 

Luxembourg A fine or up to 1 to 5 years or both/  
Double if re-offending and up to 20 yrs in OC cases.b 

Spain 6 months to 6 yrs and a fine proportional to value of proceeds 

                                                
370   Recital 4, Council Framework Decision of 26 June 2001 (2001/500/JHA) on money laundering, the 

identification, tracing, freezing, seizing and confiscation of instrumentalities and the proceeds of 
crime. The CFD was adopted following the 1998 Joint Action on money laundering, one of the 
objectives of which was to improve cooperation between Member States in the field of organised 
crime. Recital, Joint Action of 3 December 1998 (98/699/JHA). 

371  Art.2, Council Framework Decision of 26 June 2001 (2001/500/JHA) on money laundering, the 
identification, tracing, freezing, seizing and confiscation of instrumentalities and the proceeds of 
crime. 

372  EUROPEAN COMMISSION (1995), First report on the implementation of the Money Laundering  
(91/308/EEC) to be submitted to the European Parliament and to the Council, COM/95/54FINAL, 
03.03.1995, p.14. The European money laundering laws are subject to periodical reviews: See 
EUROPEAN COMMISSION (1995), First report on the implementation of the Money Laundering 
Directive, EUROPEAN COMMISSION (1998), Second report to the European Parliament and the 
Council on the implementation of the Money Laundering Directive, COM/98/0401 final, EUROPEAN 
COMMISSION (2004), Report based on Article 6 of the Council Framework Decision of 26 June 
2001 on money laundering, the identification, tracing, freezing, seizing and confiscation of 
instrumentalities and the proceeds of crime, SEC(2004)383, COM(2004)230 final, 05.04.2004, 
EUROPEAN COMMISSION (2006), Second report based on Article 6 of the Council Framework 
Decision of 26 June 2001 on money laundering, the identification, tracing, freezing, seizing and 
confiscation of instrumentalities and the proceeds of crime, SEC(2006) 219, Brussels, 21.02.2006, 
COM(2006) 72 final. DELOITTE BEDRIJFSREVISOREN (2011), EUROPEAN COMMISSION 
(2012), Report on the application of 2005/60/EC on the prevention of the use of the financial system 
for the purpose of money laundering and terrorist financing. 

373  DELOITTE BEDRIJFSREVISOREN (2011), European Commission (2012), Report on the application 
of 2005/60/EC on the prevention of the use of the financial system for the purpose of money 
laundering and terrorist financing. 
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Sweden Max 2 yrs / 6 yrs for “serious” ML 

The Netherlands A fine or alternatively a max of 4 yrs. 

UK A fine or up to 14 yrs or both 

Ireland A fine or up to 14 yrs or both 

 
a  i.e. when the perpetrator acts professionally or as a member of an organisation formed for the continued commission of money 

laundering. 
b  The maximum is raised to 20 years if the conduct implies participating in a criminal organisation.  
 

These penalties should be put in perspective with the sanctions provided under EU 

legislation in case of membership in a criminal organisation, which incurs a maximum 

term of imprisonment of at least between 2 and 5 years,374 and membership in a 

terrorist organisation, which should be punishable by “custodial sentences heavier than 

those imposable under national law for such offences in the absence of the special 

[terrorist] intent.”375  

 

It appears that the minimum sanction for money laundering (a maximum of not less 

than 4 years) is to be set higher than for acting within a criminal organisation (a 

maximum set between 2 and 5 years), which is quite paradoxical taking into account 

that legislation against money laundering was meant to be a stepping stone to catch 

heads of criminal organisations that were described as threatening society as a whole. 

Acting on behalf of such organisations should normally incur a higher penalty.  

 

In contrast, in Australia, the maximum penalty for money laundering is much higher, 

being set at a maximum of 25 years imprisonment or 1500 penalty units or both.376 

Penalties for money laundering offences vary according to the value of the assets and 

the fault elements of intention, knowledge, recklessness and negligence.377 

Consequently, the most serious offences should be reserved for those offenders that 
                                                
374  Initially, the 1998 Joint action on organised crime specified that the offences had to be sanctioned in 

the national legislation of the Member States by a maximum imprisonment period of at least four 
years. 

375   Art.3, 2008 CFD on the fight against organised crime. Art.5, 2002 CFD on combating Terrorism. 
376  S400.3(1) Criminal Code (Cth). The penalties under the Australian law for violations of implementing 

legislation are also much higher than those found in Europe. In Australia, violations of the Anti-
Money Laundering and Counter-Terrorism Financing Act 2006 can incur up to 10 years 
imprisonment or 10,000 penalty units, or both, and violations of the Financial Transaction Reports 
Act can go up to an imprisonment period of 5 years or a fine. See s15, 16, 18, 21, 21A, 22, 23, 24, 
24C, 24D, 28, 29, 30, and 33, (attachment) and DELOITTE Bedrijfsrevisoren (2011), pp.127-130. 
The FTRA was amended by the Financial Transaction Reports Act Amendment Bill 2006. The 
amended FTRA is designed to operate parallel to the AML/CTF. The amended FTRA applies now to 
cash dealers who are not reporting entities under the AML/CTF Bill; see House of Representatives, 
Parliament of the Commonwealth of Australia, Anti-money laundering and counter-terrorism 
financing (transitional provisions and consequential amendments) Bill 2006, Explanatory 
Memorandum. 

377   S5.1(2), Criminal Code (Cth). In the Proceeds of Crime Act 1987 (Cth) the maximum penalty was a 
fine not exceeding AUD200,000 or imprisonment for a period not exceeding 20 years, or both. A 
penalty unit in a law of the Commonwealth or a Territory Ordinance, unless the contrary intention 
appears, means AUS110 (s4AA(1), Crimes Act 1914 (Cth)). 
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deal with very large sums of money, which should be evidence of a link with organised 

crime.378 It is noteworthy that, since the Code does not provide for an increased penalty 

in case of offences committed in company or as a member of a criminal organisation, 

the court appears to use the wide imprisonment period found in Division 400 to 

sanction an offender acting in association with someone.379 

 

 

Legal exemptions 

In Australian substantive money laundering legislation, there is no provision regarding 

the case of dealing with money or property while being mistaken as to its criminal 

origin. Though the general provisions of the Code apply, Division 400, which sanctions 

recklessness and negligence, leaves very little scope for the application of 

circumstances involving mistake or ignorance, as the defendant can easily be found to 

have been reckless or negligent even if he or she was unaware of the risk. 

 

Stessens rightly pointed out that   

[t]his can obviously lead to grave injustices and it may indeed be one 
circumstance where the application of anti-money laundering law may violate 
the legality principle, precisely because the incrimination will not provide 
‘effective safeguards against arbitrary prosecution, conviction and punishment.’ 
[…] [d]omestic legislation […] should provide the person who becomes aware of 
the criminal origin of the proceeds only after he has taken them into possession 
with a legal ‘escape route’.380 

 

Under the POCA (1988) the only “escape route” granted was to financial institutions, or 

one of their officers, employees or agents provided law enforcement agencies were 

informed as soon as practicable. This follows FATF Recommendation 14, which 

requires that “financial institutions, their directors, officers and employees should be 

protected by legal provisions from criminal and civil liability for breach of any restriction 

on disclosure of information imposed by contract or by any legislative, regulatory or 

administrative provision.” Nowadays, the protection is found outside criminal law and is 

still only available to financial institutions and their agents.381  

 

Since its inception the EU Directive has exempted the personnel of financial institutions 

from any prosecution in case of violation of obligations of confidentiality if they co-

                                                
378  R v Van Loi Nguyen [2010] NSWCCA 226, at 59. 
379  Nahlous v R [2010] NSWCCA 58 at 15. 
380  STESSENS (2000), pp.128,129. 
381  S51, Anti-Money Laundering and Counter-Terrorism Financing Act 2006. 
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operate with law enforcement agencies.382 There is no mention of exemption from 

penal sanctions, presumably because the directive does not provide for any. 

 

The very high penalties that can be imposed in case of dealing recklessly with 

proceeds of crime or in case of offences under the 1988 FTRA and the Anti-Money 

Laundering and Counter-Terrorism Financing Act 2006 (Cth), for instance, raise the 

question of proportionality between the seriousness of the offence and the penalties, a 

requirement under the EU directive. If it were established that the requirement of 

proportionate penalties were not upheld in Australia, the next question would be what 

influence it may have on mutual assistance in criminal matters between the EU 

Member States and Australia.   

 

 

6.5 Interim conclusion 
 

Australia’s offence against money laundering is correctly called “dealing with assets” 

rather than “anti-money laundering”. It differentiates itself in three respects from the 

EU’s directive. First, it does not make the concealment of the criminal origin of the 

assets the core element of the offence. Secondly, Division 400 of the Code 

emphasises the risk that the assets, even legitimately acquired, could be used as an 

instrument of crime. Thirdly, Division 400 includes the fault element of recklessness 

and negligence, broadening considerably the already wide scope of the provisions. 

 

The emphasis on the risk, which is further stressed by offences that include 

recklessness and negligence as a fault element, gives to Australia’s dealing with 

assets legislation a very strong preventative character. This feature is in stark contrast 

to European continental civil law states’ traditional understanding of the function of 

criminal law, which sees it as a purely punitive tool, not a preventative one.383 

According to this tradition, the intention is only punishable if it has led to the attempt to 

commit a crime. Under the Code, it is not only the (commission of a) crime that is 

sanctioned but (taking) the risk than one could be committed. Furthermore, the 

Australian offences are liable to very high penalties, which appear disproportionate 

given that they do not sanction crimes against life, limb or personal freedom.  

 

                                                
382   Art.9, Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system 

for the purpose of money laundering; art.26, Directive 2005/60/EC of the European Parliament and 
of the Council of 26 October 2005 on the prevention of the use of the financial system for the 
purpose of money laundering and terrorist financing. 

383  According to the principle nullum crimen sine actu (there is no crime without an action, a conduct). 
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Though it is understandable to draw attention to the risk of being part of a crime, the 

severity of the penalties may have the unforeseen consequence of dissuading all risk-

taking, even in circumstances when the funds are not going towards a criminal activity, 

just to avoid being told by a court that there was a substantial risk and that therefore 

the conduct was reckless. It cannot be excluded that the provisions on the risk that the 

assets could become an instrument of crime paired with the breadth of the fault 

element would work as a deterrent for cautious and honest businesspersons to deal 

financially with Australia. It may be one of the many elements that need to be factored 

in when striking a deal with an Australian partner. If it were the case, the provisions 

would be disproportionate to the legitimacy of the aim pursued. 

 

In addition, by criminalising the risk that the assets could be used in a crime as part of 

its anti-money laundering provisions rather than among property offences, the 

Australian legislature makes dealing with assets a “dirty” operation. It hence introduces 

a moral element. It further ostracises the crime with a high penalty. Australia’s money 

laundering legislation may illustrate a very particular understanding of criminal law as a 

tool for social control. 

 

The Code’s view not only puts squarely Australia’s dealing with assets legislation in the 

preventative apparatus against organised crime. It also prefigures the breadth of the 

Code’s organised crime and terrorism offences and foreshadows the pro-active law 

enforcement measures that will be taken against terrorism.  

 

The next chapter compares Australian and EU anti-terrorism financing legislation, and 

sets its development in the international context. It demonstrates a change of 

perspective in international and EU legislation with the introduction of a preventative 

element that was absent from the international understanding of money laundering. 

Hence, it stressed inter alia the similarities between Australian legislation, particularly in 

regard to its preventative character and its advertence of risk.  
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CHAPTER  7 

DEFINING THE FINANCING OF TERRORISM 
 

 

7.1    Introduction 

Terrorism has existed since antiquity.384 Contrary to the later attacks in the second part 

of the twentieth century, the former acts of aggression were carried out by nationalists 

or anarchists who had local support. Then, terrorism financing seemed more a 

domestic issue and only a matter of concern for the States affected by terrorist attacks.  

  

The events that took place in Europe in the 70s and 80s prompted the Committee of 

Ministers of the Member States of the Council of Europe in 1980 to recommend what 

can be considered anti-money laundering measures to tackle terrorist activities.385 

Terrorism financing was treated as an organised crime issue, not only because these 

terrorist organisations relied primarily on violent crimes to fund their operations,386 but 

also because terrorism itself was dealt with within that context.387  

 

Outside Europe, the increase of terrorist aggression after WWII did not elevate the 

issue of terrorism financing to the forefront of the international agenda until 1998 which 

was the year the US embassies in Kenya and Tanzania were attacked and drafting of 

an International Convention for the Suppression of the Financing of Terrorism 

(Convention on terrorism financing) was initiated. Its objective was to cover all means 

                                                
384  NICATI Claude, NOTO Juliette, A European Perspective on International Cooperation in Matters of 

Terrorism, in BASSIOUNI M Cherif (2008), International Criminal Law, Volume II - Multilateral and 
Bilateral Enforcement Mechanisms, Koninklijke Brill NV, Leiden, The Netherlands, 2008, p.492. 
LAURENS Henry, DELMAS-MARTY (2010), Terrorismes, Histoire et droit, CNRS Editions, p.12. 

385   CoE, Committee of Ministers, Recommendation R(80)10 on measures against the transfer and the 
safekeeping of funds of criminal origin, 27 June 1980. 

  In 1986, James ADAMS advocated measures against the financing of terrorism. He held the view 
that criminal organisations would be crippled if their financial assets were confiscated. See ADAMS 
James, The Financing of Terror, New English Library, 1986, p.251. 

386  PIETH Mark (2002), Financing of Terrorism: Following the Money, European Journal of Law Reform, 
Vol.4, Issue 2, p.365. VLCEK William (2007), Surveillance to Combat Terrorist Financing in Europe: 
Whose Liberty, Whose Security?, European Security, Vol.16(1), p100. FREEMAN Michael (2011), 
The Sources of Terrorist Financing: Theory and Typology, Studies in Conflict & Terrorism, Vol.34, 
pp.466-469. SMITH, MCCUSKER, WALTERS (2010), Financing of terrorism: risks for Australia, 
Australian Governent, Australian Institute of Criminology, Trends & Issues in Crime and Criminal 
Justice, pp.2-4. 

387  See Part III, Chapter 12. 



 - 102 - 

of financing and to focus on the financing of the most serious terrorist acts.388 Despite a 

prompt adoption, the ratifications were slow to come.389  

 

A decisive turn took place with the strikes of 11 September 2001. Within two weeks, 

the UN Security Council passed Resolution 1373 calling for a number of specific 

measures to be taken against the financing of terrorism, against terrorists and in favour 

of inter-State cooperation.390 These measures were deemed necessary for two reasons 

at least. First, the international conventions on terrorism financing391 and on 

transnational organised crime (TOCC) had not come into force and, secondly, these 

conventions would only be binding on the State Parties, 392 whereas Security Council 

Resolutions passed under Chapter 7 of the UN Charter are binding on every UN 

Member State. 

 

Prompted by the Security Council stance, the FATF issued on 31 October 2001, Eight 

Special Recommendations (SR) on Terrorist Financing, and added a Ninth in 2004.393 

They are regarded as complementary to the Forty Recommendations.394 SR I called for 

the prompt ratification and full implementation of the 1999 Convention on Terrorism 

Financing and for the immediate implementation of the UN resolutions relating to the 

                                                
388   Report of the Ad Hoc Committee Established by General Assembly Resolution 51/210 of 17 

December 1996, General Assembly, Official Records, UN, Forty-Fourth Session, Supplement No. 37 
(A/54/37), 1999, §28. 

389  The International Convention for the Suppression of the Financing of Terrorism was adopted by the 
General Assembly of the UN in resolution 54/109 of 9 December 1999. At the end of August 2001, 
only four states had ratified it. They were: Botswana, Sri Lanka, UK and Uzbékistan. 
http://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVIII-11&chapter =18&lang=en  

390  Among the measures to be taken against the financing of terrorism, the Security Council mentioned 
in Resolution 1373 (2001): the prevention and suppression of the financing of terrorist acts; the 
criminalisation of the collection of funds to be used to commit terrorist acts; the freezing without delay 
of funds and other financial assets of persons who commit, or attempt to commit, terrorist acts or 
participate in or facilitate the commission of terrorist acts, and of the corporations controlled by them; 
the prohibition of making any funds, financial assets or economic resources or financial or other 
related services available to persons who commit or attempt to commit or facilitate or participate in 
the commission of terrorist acts; the ratification of the International Convention for the Suppression of 
the Financing of Terrorism. 

391  The 1999 International Convention for the Suppression of the Financing of Terrorism. 
392   FORGET Louis, Combating the Financing of Terrorism, Seminar on Current Developments in 

Monetary and Financial Law, Money Laundering and Terrorism Financing, IMF Legal Department 
and IMF Institute, 10 May 2002, p.22. 

393   See footnote n°18.  
SR I: Ratification and implementation of the 1999 United Nations International Convention on the 
Suppression of the Financing of Terrorism and UN resolutions relating to the prevention and 
suppression of the financing of terrorist acts. 
SR II:  Criminalising the financing of terrorism and associated money laundering. 
SR III: Freezing and confiscating terrorist assets. 
SR IV: Reporting suspicious transactions related to terrorism 
SR V:  International cooperation 
SR VI: Alternative remittance 
SR VII: Wire transfers 
SR VIII: Non-profit organisations 
SR IX: Cash couriers. 

394  VLCEK (2007), p.100. 
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prevention and suppression of the financing of terrorist acts, particularly UN Security 

Council Resolution 1373. 

   

Australia’s and EU’s anti-terrorism legislation integrates these international 

developments. In order to determine if the legislation on the financing of terrorism is 

intrinsically different from money laundering legislation, the following sections focus first 

on the specificity of terrorism financing compared to money laundering, followed by an 

examination of the FATF Special Recommendations, before assessing the respective 

legislation.395  

 

 

7.2    Funding terrorism 
 

Two situations should be distinguished: the financing of a terrorist act and the financing 

of a terrorist organisation. There is a consensus that financing a terrorist act does not 

require large sums of money.396 Homegrown terrorism can be paid for by the savings of 

the persons involved, or by petty crimes. However, funding a terrorist organisation 

which has training camps and a large infrastructure is expensive.397 These 

organisations rely largely on the products of typical organised crime activities, such as 

drug trafficking, prostitution rings, abductions, extortions and maritime piracy.398 It must 

be stressed however that, globally, there is little synergy between organised crime and 

terrorist groups.399 

                                                
395 Anti-Money Laundering and Counter-Terrorism Financing Act 2006, Section 3. 
396  For instance, the 19 terrorists who plotted the attacks on the USA in November 2001 spent 

somewhere between USD400,000 and USD500,000 over nearly two years to plan and conduct their 
attacks – that is about USD1000 a month per person; the US government has not been able to 
determine the origin of the money; the 2002 Bali bombings cost around USD20000, the 2005 Madrid 
attacks between USD 10000 and 50000; the London attacks of July 2005 were self–funded and cost 
less than £8,000; KEAN Thomas H, chair, and HAMILTON Lee H, Vice Chair (2004), The 9/11 
Commission Report: Final Report of the National Commission on Terrorist Attacks upon the United 
States, authorised edition, New York, 2004, p.169,172; BARRETT Richard, Time to re-examine 
regulation designed to counter the financing of terrorism, Western Reserve Journal of International 
Law, 2009, Vol. 41, Issue 1, p.14; FREEMAN (2011) pp.462; JONSSON Michael, CORNELL Svante, 
Counter Terrorist Financing, Lessons from Europe, Conflict & Security, Winter/Spring 2007, p.74; 
PIETH (2002) p.375;  SMITH, MCCUSKER, WALTERS (2010) p.1-4. 

397  Organisations such as the FARC, IRA, PKK. For Al-Qaida, see KEAN and HAMILTON (2004), p.171. 
398  SMITH, MCCUSKER, WALTERS (2010) pp.2-4; SHELLEY Louise I, PICARELLI John T (2005), 

Methods and motives: exploring links between transnational organized crime and international 
terrorism, Trends in Organized Crime, Winter, Vol.9(2), pp.52-53. 

399   “Only 14 of the 193 national reports to the CTC [UN Counter-Terrorism Committee] that we reviewed 
made reference to the existence of a link between organized crime and international terrorism mostly 
in general terms. Only a handful of those elaborated on the nature of that link within their own 
national context.” and “Australia noted that, in spite of international reports pointing at an increased 
nexus between terrorism and other forms of crime, the Australian Federal Police had not seen any 
direct evidence of that phenomenon occurring within Australian border.” DANDURAND Yvon and 
CHIN Vivienne (2004), Links Between Terrorism and Other Forms of Crime, A report submitted to: 
Foreign Affairs Canada and The UN Office on Drugs and Crime, International Centre for Criminal 
Law Reform and Criminal Justice Policy, Vancouver, Canada, April 2004, pp.6 and 9. See also 
GRABOSKY Peter, STOHL Michael (2010), Crime and Terrorism, Compact criminology, Sage, 
London, pp.71.86. 
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In some cases, terrorism may be funded by legitimate gains, such as donations, and as 

Freeman points out, by other legal activities.400 However, this latter type of financing is 

not specific to terrorist organisations since some criminal organisations are known to 

fund illegal activities with legitimate assets.401 According to the FATF, the principal 

techniques and mechanisms used by terrorists to transfer funds or conceal 

connections to their sources vary little from those used by criminal organisations.402 

This observation explains the use of the existing anti-money laundering regulations in 

anti-terrorism financing and in many aspects warrants it.  

 

Anti-money laundering regulations however are ill-adapted to tackle terrorism. They are 

not able to detect small amounts of funds, especially coming from donations. They are 

also not meant to detect funds of legitimate origin, but only those derived from serious 

crimes or to be more precise, from unexplained sources. This is because the anti-

money laundering scheme was set up to identify and track the profits of criminal 

organisations which were estimated to generate large sums of money. It was not 

meant to track down small amounts or legitimate transactions,403 nor was it meant to 

prevent a particular type of crime. SR VIII tries to remedy this situation. 

 

Moreover, the money-launderers aim at concealing the criminal origin of the assets, 

while the terrorists never attempted to “obscure the money trail”. Their “ultimate goal 

[i]s certainly not to gain wealth or achieve financial respectability”.404 Because they may 

“want to move money undetected from the source of the fundraising activity to the 

location of the group or persons that will carry out the terrorist activity”,405 financing 

terrorism has thus been called “reverse money laundering”.406  

 

These differences bespeak the inadequacy of the anti-money laundering scheme in the 

fight against terrorism financing. However such considerations were pushed aside by 

                                                
400  FREEMAN (2011), p.469.  WARDE (2007) Part III and KEA and HAMILTON (2004).  
401  CHAMPEYRACHE Clotilde, L'analyse économique de la mafia: une revue de littérature, in: 

Mélanges de l'Ecole française de Rome, Italie et Méditerranée, T.112, N°1, 2000. p.474. 
402   FATF XIII, Annual Report 2001—2002 / 21 June 2002, p.16. Even the use of hawalas or charities to 

finance terrorism is deemed very low. (BRICKNELL Samantha, MCCUSKER Rob, CHADWICK 
Hannah, REES David (2012), Money laundering and terrorism financing risks to Australian non-profit 
organisations, Australian Institute of Criminology, Research and public policy series no.114, pp.14-
15). 

403  TAN Mark W M (2003), Money laundering and the financing of terrorism, Journal of banking and 
finance law and practice, 2003, Vol.14, Issue 2, p.84; LEVI Michael (2010), Combating the Financing 
of Terrorism, a History and Assessment of the Control of ‘Threat Finance’, Brit. J. Criminol, 2010, 50, 
p.653. 

404   WARDE (2007), p.46. 
405   FATF, Global Money Laundering and Terrorist Financing Threat Assessment, July 2010, p.23. 
406  CASSELLA Stefan D (2003), Forfeiture of Terrorist Assists under the USA Patriot Act of 2001, Law 

and Policy in International Business, 34, 2002-2003, p.11. 
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the urge to be seen to be doing something against terrorism.407 By extending the anti-

money laundering apparatus to the financing of terrorism, governments may have 

scored political gains with their constituency. However, the effectiveness of these 

measures in preventing terrorism financing or terrorist attacks has not been 

established. Further, their possible side effect is to have burdened the financial sector 

with excessive and inappropriate rules.408  

 

 

 

7.3   The FATF Special Recommendations on 
Terrorism Financing 

 

7.3.1  Introduction 

Although the declared justification of the FATF Special Recommendations (SR) is to 

set out the basic framework to detect, prevent and suppress the financing of terrorism 

and terrorist acts,409 a close examination shows that, except for aspects of SR VIII on 

non-profit organisations, the Special Recommendations pertain more to money-

laundering than specific anti-terrorism measures.410 The latest 2012 revision of the 

FATF Recommendations has now integrated the Special Recommendations against 

Terrorism and added measures against the financing of proliferation of weapons of 

mass destruction into the Forty Recommendations.411 

 

Since the FATF in 1996 recommended extending the predicate offence of money 

laundering to serious offences, which include terrorism,412 the addition of special 

recommendations against terrorism does not appear to be justified. In situations where 

the anti-money laundering scheme helps to trace the origin of the proceeds of serious 

crimes, the procedures in place could have been deemed sufficient. Insofar as they 

include terrorism among the money laundering predicate offences and extend reporting 

obligations, seizure and confiscation measures and international cooperation, FATF 

Special Recommendations are a mere extension of the anti-money laundering 

                                                
407   WARDE (2007), p.36. 
408  BARRETT Richard (2009), p.11. This point is discussed in Chapter 9. 
409  FATF, Introduction to the 9 Special Recommendations (SR) on Terrorist Financing (TF). 
410    A list of the Special Recommendations can be found in note 145. 
411  See Recommendations 5 to 8, 14, 16, 32, 36 and 37, 2012 version. 
412  FATF, Annual Report 1998-1999; FATF Report on Money Laundering Typologies 2001-2002, OECD, 

Paris, 1 February 2002, §§ 1 and 7. 
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regulations to the financing of terrorism.413 This is particularly the case as regards SR I 

to V.414  

 

The following sections examine briefly SR VI, VII, VIII and IX, their contribution against 

terrorism financing and how they have been implemented in Australia and in the EU.415  

 

European Union 

Most of the FATF Special Recommendations (SR) were implemented by the 2005 

Third Money Laundering Directive. SR VII on wire transfers is the object of the 2006 

Regulation on information on the payer accompanying transfers of funds.416 It is closely 

connected to the 2005 Directive, and also deals with non-profit organisations (SR 

VIII).417 SR IX on cash couriers was implemented by the 2005 Regulation on controls of 

cash entering or leaving the Community.418 

 

Australia 

Despite having been one of the first States to introduce comprehensive legislation 

against money laundering, Australia did not update the FTRA 1988 (Cth) or the topical 

provisions of the Code.419 As a result, in 2005, Australia was found mainly not 

complying with the international benchmark.420  

 

To bring Australian legislation back in line with international standards was a 

considerable task which was undertaken in stages. The first main step was taken in 

2002 with the adoption of the Suppression of the Financing of Terrorism Act 2002 (Cth) 

and the second in 2006 with the adoption of the Anti-Money Laundering and Counter-

Terrorism Financing Act 2006 (Cth) which specifically implement SR VI (remittance 

services), SR VII (wire transfer funds services), and SR IX (cash couriers). SR VIII has 

not been implemented as such though some services provided by non-profit 

                                                
413  VLCEK (2008) p.26; FORGET (2002) p.28.  
414  SR I has been integrated in former Rec 35 and renamed Rec 36, SR II is now Rec 5, SR III is Rec 6, 

SR IV has been integrated in former Rec 13 and renamed Rec 20, SR V has been integrated in 
former Rec 36 and renamed Rec 37.  

415  Special Recommendations VI, VII and IX are the only SR specifically implemented in the Anti-Money 
Laundering and Counter-Terrorism Financing Act 2006. 

416  Regulation (EC) No 1781/2006 of the European Parliament and of the Council of 15 November 2006 
on information on the payer accompanying transfers of funds, OJ L 345, 8.12.06, p.1. 

417  VLCEK (2007) p.107. The 2005 directive is to be transposed into the Member States’ national law by 
15 December 2007. 

418   Regulation (EC) No 1889/2005 of the European Parliament and of the Council of 26 October 2005 
on controls of cash entering or leaving the Community, OJ L 309, 25.11.2005. 

419   FATF (2005), Third Mutual Evaluation Report on Australia. Hon. Chris Ellison, Australia endorses 
global anti-money laundering standards, media release, 8 December 2003. 

420   FATF (2005), Third Mutual Evaluation Report on Australia. 
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organisations are covered by the Anti-Money Laundering and Counter-Terrorism 

Financing Act 2006 (Cth).421 In part to comply with the FATF’s requirement,422 the 

Government enacted the Australian Charities and Not-For-Profits Commission Act 

2012 (Cth).423  

 

 

7.3.2  Difficulties in implementing SR VI, VII, VIII and IX 

Alternative Remittance (SR VI)424 

Alternative remittance systems have been an on-going concern for the FATF at least 

since 1996.425 Although there is no broadly-agreed definition,426 they are known on 

several continents under different names (hawala, hundi, giro houses, black market 

peso exchange) and are sometimes referred to as “underground” or “parallel banking 

systems”,427 though they are mostly legitimate. Generally they have developed 

according to specific ethnic, cultural or historical factors. In some cases, they are a 

traditional method for moving money that pre-dates the spread of Western banking 

systems in the 19th and 20th centuries.428 

 

The development of money laundering techniques429and the use of different forms of 

financial activities and businesses430 called for new measures to restrict the flow of 

                                                
421  NEILSEN Mary Anne (2006), Financial Transaction Reports Amendment Bill 2006, n°21, 2006–07, 

ISSN 1328-8091, Law and Bills Digest Section, Department of Parliamentary Services, Parliament of 
Australia, 11 September 2006, p.3. 

422  Australian Charities and Not-For-Profits Commission Bill 2012, revised explanatory memorandum, 
pp.65-66. 

423  Its aim is to deliver smarter regulation, reduce red tape and improve transparency and accountability 
of the sector; see Australian Government, Budget Paper N°2, Budget Measures 2011-12, 11 May 
2011, p.3.  

424  SR VI is now Rec 14 (Money or value transfer services), 2012 version. 
425   FATF, 1996-1997 Report on Money Laundering Typologies, OECD, Paris, February 1997, §§27-28, 

p.7. 
426   FATF-XI, 1999-2000 Report on Money Laundering Typologies, OECD, Paris, 3 February 2000, §16. 
427   FATF 1996-1997 Report on Money Laundering Typologies, §§27-28, p.7, COUNTER-TERRORISM 

COORDINATOR (2008), Revised Strategy on Terrorist Financing, 11778/1/08 REV 1, Council of the 
European Union, Brussels, 17 July 2008, p.5  

  “Black Market Peso Exchange” (BMPE) was originally developed in Latin America as a parallel 
financial system to support both legitimate trade and smuggling between North and South America. 
FATF-XI, 1999-2000 Report on Money Laundering Typologies, §18;  

428  FATF-XI, 1999-2000 Report on Money Laundering Typologies §59; FATF, 1998-1999 Report on 
Money Laundering Typologies, §39, p.10. VLCEK (2007) p.109. The removal of bank secrecy for 
money laundering offences did not prove to be a effective measure since money launderers put 
additional layers of protection between them and their illegal proceeds such as shell companies. 
FATF III, Annual Report 25 June 1992, p.13; GILMORE William C (2004), Dirty Money, Council of 
Europe Publishing, Strasbourg, 2004, p.57. See UN SECRETARY GENERAL, Money laundering 
and associated issues, the need for international cooperation/ UN Doc. E/CN15/1992/4/Add.5, 
Economic and Social Council (ECOSOC), p. 22-23. 

429   SHERMAN (1993), p.14.  
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illegitimate assets.431 Hence, the FATF extended legal obligations to other non 

regulated finance sectors and non-financial sectors.432 With the FATF Special 

Recommendations on terrorism financing, the list of organisations subject to the new 

rules was extended even further.433  

 

Since the financial transactions which funded the attacks against the USA were not 

detected before 11 September 2001, it was thought that the terrorists had used a 

parallel banking system. Hence, the FATF issued a Special Recommendation on 

Alternative Remittance Systems. However, SR VI cannot be seen as specific against 

the financing of terrorism since the FATF has debated this issue for years.434 The 

implementation of the special recommendations has been seen as adversely affecting 

the non-bank money remitters’ business viability.435  

 

The reason for issuing SR VI as a means to combat terrorism is also not substantiated 

as it was later revealed that the 11 September attacks were not financed via a parallel 

banking system. 436 

 

SR VII - wire transfers 437 

SR VII is not particular to terrorism financing. The use of wire transfers in money 

laundering schemes has been the concern of law enforcement agencies for many 

years as the use of internet banking and other “e-money transfers” was increasing.438 

However, the measures required to counter the anonymity of the transactions were 

                                                                                                                                          
430   FATF IX, Annual Report June 1998, p.26; FATF IV, Annual Report 29 June 1993, p.16; FATF VI, 

Report 8 June 1995, p.17; FATF II, Annual Report 13 May 1991, pp. 9,10; FATF III, Annual Report 
25 June 1992, p.13.  

431  See FATF, Combating the abuse of alternative remittance systems, International Best Practices, 20 
June 2003, p.2 and Gl. 

432   FATF III, Annual Report 25 June 1992, p.13. 
433  See FATF, Combating the abuse of alternative remittance systems, International Best Practices, 20 

June 2003, p.2 and Glossary to the Forty Recommendations.   
434   FATF, 1997-1998 Report on Money Laundering Typologies, OECD, Paris, 12 February 1998, §§ 22 

and 67. VLCEK William (2007) p.109. 
435  NEILSEN (2006) p.4. 
436  “No rogue states were involved… No charities, hawalas, Islamic banks, front companies, or rich 

Saudi merchants were involved.” WARDE, p.170. 
437   According to the FATF, wire transfer and funds transfer refer to any transaction carried out on behalf 

of an originator person (both natural and legal) through a financial institution by electronic means 
with a view to making an amount of money available to a beneficiary person at another financial 
institution.  SR VII is now Rec 16, still called wire transfers in the 2012 version. 

438  MITSILEGAS Valsamis, GILMORE Bill (2007) The EU legislative framework against money 
laundering and terrorist finance: A critical analysis in the light of evolving global standards in 
International and Comparative Law Quarterly, vol.56, 2007, p.133. FATF, 1996-1997 Report on 
Money Laundering Typologies, pp.18,19,22,23; FATF1998-1999 Report on Money Laundering 
Typologies, §50. 
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considered for years to be an excessive burden for the financial sector.439 The 

objective of this SR VII is to ensure that basic information on the payer of transfers of 

funds is immediately available to appropriate law enforcement agencies to assist them 

in their work.440  

 

In a similar move to the USA after the September attacks, the EU revised its Action 

Plan against terrorism following the terrorist attacks in Madrid on 11 March 2004, 

preparation for which had not been detected by the measures already in place.441 The 

European Council called on Member States to fully implement the measures to combat 

terrorism as “a matter of urgency”.442  

 
 
SR VIII - Non-profit organisations 443  

There are great concerns about the use that terrorists could make of non-profit 

organisations (NPOs) in at least three different ways: as a front for fundraising, as a 

channel for financing terrorists or terrorist activities, or as a means to launder funds of 

criminal origins on behalf of a terrorist organisation.444 The FATF and Australia’s 

definition of non-profit organisations are very similar, while the EU defines them by a 

closed list of activities.445 

                                                
439  PIETH Mark (2004), International standards against money laundering, in PIETH Mark, AIOLFI 

Gemma (2004), A Comparative Guide to Anti-Money Laundering – A Critical Analysis of Systems in 
Singapore, Switzerland, the UK and the USA, Edward Elgar, Cheltenham, UK, 2004, p.4. 

440   EUROPEAN COMMISSION (2005), Proposal for a Regulation of the European Parliament and of the 
Council on information on the payer accompanying transfers of funds, COM(2005)343 final, 
2005/0138 (COD), 26.7.2005. Regulation (EC) No 1781/2006 of the European Parliament and of the 
Council of 15 November 2006 on information on the payer accompanying transfers of funds OJ L 
345, 8.12.06, p.1.  SR VII on “wire transfers” was transposed into Community legislation rather than 
domestic law in order to promote a coherent and harmonised enforcement of the new rule throughout 
the Union. 

441   EUROPEAN COMMISSION (2005), Proposal for a Regulation of the European Parliament and of the 
Council on information on the payer accompanying transfers of funds, p.3. 

442  The Commission issued a regulation on transparency of legal entities, including charities and 
alternative remittance systems, which may be used by terrorists to acquire funding for their activities. 

(European Council, Declaration on Combating Terrorism, Brussels, 25 March 2004, p.10.) The 
Regulation, which also deals with transfers by migrants and transfers to non-profit organisations (SR 
VIII), is closely related to the 2005 directive on money laundering and terrorism financing. See 
VLCEK (2007), p.109. In Australia the implementation of the SR VII can be found in Part 5, Anti-
Money Laundering and Counter-Terrorism Financing Act 2006. 

443  SR VIII is now Rec 8, still called Non‐profit organisations in the 2012 version. 
444   FATF, Annual Report 1998-1999; Report on Money Laundering and Terrorist Financing Typologies 

2003-2004, OECD, Paris, § 32; 2001-2002 FATF Report on Money Laundering Typologies. 
445   While the European list is close, the FATF’s definition is slightly different in that it contains a non-

limited exemplary list of purposes. It defines NPOs as a “legal entity or organisation that primarily 
engages in raising or disbursing funds for purposes such as charitable, religious, cultural, 
educational, social or fraternal purposes.“ Australia seems to have adopted the FATF definition 
(Australian Government, Safeguarding your organisation against terrorism financing - A guidance for 
non-profit organisations, p.7). The EU defines NPOs as “organisations carrying out activities for non-
profit, charitable, religious, cultural, educational, social, scientific or fraternal purposes.” (Art.18, 
Regulation (EC) N° 1781/2006 of the European Parliament and of the Council of 15 November 2006 
on information on the payer accompanying transfers of funds OJ L 345, 8.12.06). Thus, political 
organisations such as political parties, which are not profit oriented organisations, could be 
considered NPOs in Europe, were it not for the clarification brought by the Commission and the 
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SR VIII distinguishes itself from other Recommendations by addressing the way an 

organisation is working rather than by monitoring its financial transactions.446 The focus 

is not so much on the “cleanness” of the financial transaction as on the probity of the 

institution. There is no requirement to impose NPO to identify each donor, in the way 

the financial sector must know its clients. Best practice pleads for the identification of 

individuals in a management position, good monitoring of the activities and the 

transactions to be processed by approved financial institutions.447  

 
 
SR IX  - cash couriers 448  

From the outset, it had been observed that a large portion of organised crime proceeds 

were generated in cash form. Initially the FATF recommended that Member States 

monitored the cross-border movements of cash while financial institutions exercised 

enhanced diligence when receiving large amounts in cash.449 The 2000 TOCC450 

contains similar recommendations on monitoring cross-border movements of cash.451 

The FATF requirement was softened in the 2003 revised version of the 

Recommendations and eventually deleted.  

 

In October 2004, the FATF added a ninth Special Recommendation on the financing of 

terrorism which made it mandatory to introduce a monitoring of cash movements. It 
                                                                                                                                          

Council. However, a recent study commissioned by the European Commission to look at the non-
profit organisations in the EU excludes “trade unions, political parties, cooperatives, or religious 
organizations devoted primarily to religious worship”; see BULLAIN Nilda and HADZI-MICEVA 
(2009), Study on Recent Public and Self-regulatory Initiatives Improving Transparency and 
Accountability of Non-profit Organisations in the European Union, commissioned by the European 
Commission’s Directorate-General Justice, Freedom and Security, European Center for Not-for-Profit 
Law (ECNL), April 2009, p.10. This exclusion is in line with the European Council declaration 
regarding the non-applicability of the 2002 CFD on terrorism to political organisations. See Answer 
given by Mr Vitorino on behalf of the Commission, OJ C147 E, pp.100-101. Australia’s law contains 
different definition of charities, depending on the sector of activities. See ss.62 to 65, Australian 
Charities And Not-For-Profits Commission Bill 2012. 

446   Its objective is to ensure that non-profit organisations are run in a transparent manner and according 
to clearly stated objectives. The Regulation requires that Member States have to put in place specific 
regulations regarding NPO such as a national registration or licensing procedures, very similar to 
those put in place by the 2005 directive on money laundering and terrorism financing regarding the 
conditions for owning or operating financial services, whereby the identity of the persons who 
ultimately control those organisation is known. 

447  FATF, Combating the Abuse of Non-Profit Organisations, International Best Practices, 11 October 
2002. The Regulation states that the exceptions regarding transactions to charitable organisations is 
an option, which Member States may decide not to adopt. It would be interesting to see how many 
Member States make use of art.18 a few years down the track, and with what results. The 
Regulation on information on the payer accompanying transfers of funds entered into force on 1st 
January 2007.   Australian Charities and Not-For-Profits Commission Bill 2012 /Australian Charities 
and Not-For-Profits Commission (Consequential and Transitional) Bill 2012, Explanatory 
Memorandum, point 13.62, p.220. 

448  SR IX is now Rec 32, still called Cash couriers in the 2012 version. 
449   Recommendation, 1996 version /Recommendation 19 2003 version; FATF VII, Annual Report 28 

June 1996, p.8; FATF XII, Report 2000-2001, 22 June 2001, p. 16, § 81. 
450  UN Convention on Transnational Organised Crime. 
451   Art.7.2, UN Convention against Transnational Organised Crime, 2000. 
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may therefore seem surprising to have waited that long to do so and moreover to have 

included a revised Recommendation on cash couriers among those regarding the 

prevention of terrorism financing.452 It would have been quite feasible to insert this 

modification in the body of the Forty Recommendations. It is thus argued that the 

adoption of the control of cross-border transportation of cash is not primarily a measure 

against terrorism financing and serves other purposes. It seems to have been inserted 

among the SR for convenience, in order to circumvent controversy. 

 

The issue of controlling cash movements has been debated in the EU for some time: 

The European economic integration (leading to the Single Market and the introduction 

of the euro) requires free flow of capital while the prevention of money laundering and 

fiscal considerations plead in favour of a control over cash movements.453 

 

The 2005 EU Regulation on controls of cash entering or leaving the Community 

requires that amounts of EUR 10,000 must be declared,454 which contrasts with the 

2005 money laundering Directive threshold of EUR 15,000 for wire transfers.455 The 

2013 Commission’s proposal for a fourth directive maintains the same threshold.456 It 

suggests that anti-money laundering or financing of terrorism considerations may not 

be the prime reason and that possibly the European legislator may have been 

motivated by tax evasion concerns.457  

                                                
452  FATF XVI, p.8. On 12 February 2005, the FATF issued a Best Practices Paper on SR IX which gives 

additional details and guidance for implementing the new FATF standard. 
453  The total means of payment recorded during the operation was EUR 1.6 billion, EUR 1.35 billion of it 

in cash. In March 1999, the Council initiated a survey of cross-border cash movements above 
EUR10,000 to find out whether the scale of such movements posed a threat to the controls applied 
by financial institutions to prevent money laundering, Moneypenny operation, as it was called, lasted 
from 1 September 1999 till 29 February 2000. It revealed that there were several Member States 
which did not control the movement of cash over their borders. There were more liquid assets 
leaving than entering the country. “As a net importer of drugs, the Community exports cash in the 
form of profits and financing for further consignments. In some Member States, the same pattern is 
frequently observed with regard to highly taxed products like alcohol and tobacco.” (EUROPEAN 
COMMISSION (2002), Report from the Commission to the Council on controls on cross-border cash 
movements, COM(2002) 328 final, 2002/0132 (COD), Brussels, 25.06.2002, p.5). See also 
EUROPEAN COMMISSION (2002), Proposal for a Regulation of the European Parliament and the 
Council on the prevention of money laundering by means of customs co-operation; Regulation (EC) 
No 1889/2005 of the European Parliament and of the Council of 26 October 2005 on controls of cash 
entering or leaving the Community, OJ L 309, 25.11.2005. 

454   Art.3, Regulation (EC) N°1889/2005 of the European Parliament and of the Council of 26 October 
2005 on controls of cash entering or leaving the Community. 

455  Art.7, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 
the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. The Commission intended to keep the EUR15,000 threshold which was already 
implemented in several Member States. See EUROPEAN COMMISSION (2002), Proposal for a 
Regulation on the prevention of money laundering by means of customs co-operation. 

456  Art.10(b), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament 
and of the Council on prevention of the use of the financial system for the purpose of money 
laundering, 2013/0025 (COD), COM(2013) 45 final, 5.02.2013. 

457  The Council adopted FATF’s definition on cash which includes cheques and money orders, but not 
gold, metal and precious stones despite their high liquidity and possible use in money laundering and 
terrorism financing. These items are therefore not subject to a declaration under the Regulation but 
might need to be declared under other customs laws. This is in line with FATF’s Interpretative Note 
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Already in 1988, Australia had introduced a control of international cash transfers for 

amounts of AUD 5,000 or more and AUD 10,000 for domestic transfers, as part of its 

anti-money laundering scheme, later setting both amounts to AUD 10,000.458 

 

Although the declared aim of the European Regulation on the transfer of funds is to 

translate into EU legislation the FATF Special Recommendations regarding terrorism 

financing, it does not specifically address this matter nor does Australian legislation.459 

Neither makes a distinction between cash that could be linked to serious criminal 

activities - either stemming from crime or aiming at financing it – and other illegal 

activities such as fiscal infringements. We observe in the latest legislation on money 

laundering a trend to include tax related offences. This is made clear in the 

Commission’s proposal for a fourth money laundering directive which specifically 

include “tax crimes” as predicate offences.460 It is submitted that under the cover of 

legislation against terrorism, measures pertaining to fiscal policy can be found.461  

 

The EU Regulation does not put similar obligations on customs officers to those 

imposed by the money laundering directive on persons engaged in the financial sector, 

such as the obligation of diligence or reporting. There is also no requirement for 

mandatory training of customs officers in detecting suspicious cash transfers. No 

definition is given of what is suspicious. All these aspects are left to the discretion of 

national law at best, or for the agencies, at worst. In Australia, the Anti-Money 

Laundering and Counter-Terrorism Financing Act 2006 imposes reporting obligations 

on custom and police officers.462  

 

This difference in the EU’s requirements seems to reflect an underlying suspicion 

against persons involved in the financial sector independently of their competence or 

interests to abide by legal regulations.463 Even if the agents of financial institutions are 

entrusted with law enforcement duties such as reporting, they remain under suspicion, 
                                                                                                                                          

to Special Recommendation IX: Cash Couriers in FATF IX Special Recommendations - October 
2001 (incorporating all subsequent amendments until February 2008); FATF Standards, 2010, p.25. 
The Financial Transactions Reports Act 1988 (FTRA) imposes record keeping obligations on bullion 
sellers (s24D). 

458  S15, Cash Transaction Reports Act 1988 (Cth); s15, FTRA 1996 (Cth). House of Representatives, 
Parliament of the Commonwealth of Australia, Anti-money laundering and counter-terrorism 
financing Bill 2006, Replacement Explanatory Memorandum, p. 92. 

459  See Part 4, Anti-Money Laundering and Counter-Terrorism Financing Act 2006. 
460  Art.3(4)(f), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament 

and of the Council on prevention of the use of the financial system for the purpose of money 
laundering, 2013/0025 (COD), COM(2013) 45 final, 5.02.2013. 

461  This issue will be discussed in chapter 15, Coming full circle. 
462  Ss56 and 60, Anti-Money Laundering and Counter-Terrorism Financing Act 2006. S122 makes it 

mandatory for these officers to not divulge information. 
463   It is worth recalling here that the first anti-laundering measures were taken by banks. 
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as their conduct has to be detailed and enforced by fear of sanctions. By contrast, 

customs officers are perceived as doing naturally what is expected of them. This could 

have an impact on the level of trust institutions may display in co-operating with law 

enforcement authorities which is a very critical aspect when effective implementation of 

the anti-money laundering provisions relies on the financial institutions’ personnel’s 

goodwill and competence.  

 

 

7.3.3  Interim conclusion 

Two main differences between money laundering and terrorism financing have been 

identified. First, money laundering is designed to tackle large money movements 

whereas terrorism can be funded with insignificant money flows. Second, money 

laundering is by and large concerned with the criminal origin of the assets, whereas 

acts of terrorism are usually financed by legitimate means. 

It has been demonstrated that even though the FATF Special Recommendations have 

been issued to provide for a basic framework to detect, prevent and suppress the 

financing of terrorism and terrorist acts,464 they tackle money laundering rather than 

serve as specific anti-terrorism measures. These measures had long been discussed 

before September 2001 and cannot be considered as targeting terrorism specifically.465  

SR I to V merely extended the AML machinery to terrorism financing. SR VI to XI 

extended the machinery further. SR VI (remittance services), SR VII (wire transfer 

funds services), SR VIII (Non-profit organisations) and SR IX (cash couriers) are 

closely linked together for two main reasons. First, their broad spectrum extends in two 

directions: the formal system of data collection widens the class of businesses that 

were previously exempt from anti-money laundering regulations; secondly they impact 

socially and economically on already disadvantaged sections of the population.  

 

Broader spectrum of professionals and industries subjected to AML apparatus 

If subjecting casinos and other businesses associated with gambling, or the real estate 

industry to anti-money laundering regulations, did not present particular difficulties, 

subjecting other sectors such as lawyers, accountants and notaries to these 

regulations were more challenging as the new rules infringe on lawyer-client 

                                                
464  FATF, Introduction to the 9 Special Recommendations (SR) on Terrorist Financing (TF). 
465  FORGET (2002), pp.28.29. 
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confidentiality and legal professional privilege.466 The 2013 European Commission’s 

proposal for a fourth money laundering directive extends its scope further, by including 

providers of gambling services as well as dealers in goods with a threshold of EUR 

7,500 (though the Council increased the amount to EUR 10,000) on the list of entities 

submitted to anti-money laundering regulations.467 Moreover, France wishes also to 

submit new forms of virtual currency such as bitcoins, zerocoins and darkcoins to the 

new Directive.468 

 

The issue of extending the circle of entities subject to money laundering regulations to 

lawyers, accountants and notaries was so controversial that the adoption of the new 

law was delayed both in Australia and in the EU. The new legislation was however 

adopted because it was included in a package of measures against the financing of 

terrorism. Vlcek suggests that had it not been the case, the law would not have been 

passed.469  

The public reaction to the terrorist attacks gave state authorities the opportunity 
to include those businesses that they had previously been unable or unwilling to 
force into the campaign against money laundering. This change is reflected in 
both the USA PATRIOT Act revisions to US banking and anti-money laundering 
laws, and the approval of the second EU Money Laundering Directive (Council 
Directive 2001/97/EC). […] This change was universalised in the revision to the 
FATF Forty Recommendations in 2003. 

  

The only Special Recommendation that does not appear to have a link with money 

laundering is SR-VIII which requires a particular surveillance on non-profit 

organisations. Though intended specifically to prevent acts of terrorism, it may be 

criticised for being both hasty and ill-conceived, producing serious and unintended 

consequences for the poorer members of the world community and only further 

antagonising them, ultimately making the measures counter-productive. 

 

 

 

                                                
466   FATF, 1996-1997 Report on Money Laundering Typologies, OECD, Paris, February 1997. 
467  Art.2.1(3)(e), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European 

Parliament and of the Council on prevention of the use of the financial system for the purpose of 
money laundering, 2013/0025 (COD), COM(2013) 45 final, 5.02.2013. Art.2.1(3)(e), PRESIDENCY 
OF THE COUNCIL OF THE EUROPEAN UNION (2014), Proposal for a Directive of the European 
Parliament and of the Council on prevention of the use of the financial system for the purpose of 
money laundering, 2013/0025 (COD), 10970/14, 13.06.2014. 

468   VIRTUAL CURRENCIES WORKING GROUP (2014), Regulating Virtual Currencies - 
Recommendations to prevent virtual currencies from being used for fraudulent purposes and money 
laundering, TRACFIN, Ministère des Finances, France, june. FOURNIER Audrey, (2014), Bitcoin et 
monnaies virtuelles : «Réguler n'est pas museler», Le Monde.fr,  11.07.2014.  

469  VLCEK (2007), pp.106-7. 
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Social and economic impact of counter terrorism financing measures 

New measures against the financing of terrorism impact on the weakest members of 

the global society. Financial transfers by migrants (remittances) and the work carried 

out by charities in developing countries are essential to sustain these deprived 

economies. It is estimated that worldwide migrants transferred about USD 351 billion in 

2011 to their families abroad.470 Hence Vlcek observed that 

constraining the informal value transfer system has the potential of a far more 
detrimental impact upon developing states than it has for any likelihood to 
identify and isolate terrorists.471 

 

The European Commission was aware of these negative effects and tried to minimise 

them by introducing a general exception to payer’s identification for amounts in cash of 

less than EUR1,000.472  

 

Australia to date has not implemented a similar threshold for not-for-profit organisations 

as the EU. Some designated services of some NPOs are subject to the Anti-Money 

Laundering and Counter-Terrorism Financing Act 2006 (Cth) (AML/CTF Act).473 A 

recent study suggests that the use of Australia’s charities to fund terrorism is extremely 

low.474 

 

The European Commission stated that legislating against the financing of terrorism 

through non-profit organisations must take into account that these organisations’ 

activities play an important role in the economy and social welfare of the poorest 

countries and that the practice of charitable giving should not be discredited or 

discouraged. Consequently, any regulation should aim at safeguarding and 

                                                
470   RSR broadcast of 2 December 2011, at 15:38, quoting a World Bank Report presented at the World 

Forum on Migration. 
471   VLCEK William (2007), p.110. JONSSON, CORNELL (2007), p.75. MCCULLOCH Jude, 

PICKERING Sharon, MCQUEEN Rob, THAM Joo-Cheong, WRIGHT-NEVILLE David P (2004), 
Suppressing the financing of terrorism [Contemporary Comments.] Current Issues in Criminal 
Justice, Vol.16, no.1, July, p.71. 

472  See Art.5. See Advice of the EUROPEAN ECONOMIC AND SOCIAL COMMITTEE (2006) in 
Opinion of the European Economic and Social Committee on the Proposal for a Regulation of the 
European Parliament and of the Council on information on the payer accompanying transfers of 
funds, p.92ff, §3.2. FITZGERALD Valpy (2002) in Global Financial Information, Compliance 
Incentives and Conflict Funding, Finance and Trade Policy Research Centre, University of Oxford, 
June 2002, p.20 made some interesting suggestions.  

473  BRICKNELL, MCCUSKER, CHADWICK, REES (2012), Australia’s recently adopted legislation 
regarding NPOs (Australian Charities and Not-For-Profits Commission Act 2012) does not mention 
threshold transactions reporting. 

474  BRICKNELL Samantha (2011), Misuse of the non-profit sector for money laundering and terrorism 
financing, Australian Institute of Criminology, Trends & Issues in Crime and Criminal Justice, N°424, 
September 2011, pp.1-6. The Deputy Prime Minister stated that Australian charities had provided 
support for terrorist and other criminal activities but did not provide any details. See Explanatory 
Memorandum, Australian Charities and Not-For-Profits Commission Bill 2012 / Australian Charities 
and Not-For-Profits Commission (Consequential And Transitional) Bill 2012, point 5.57, p.64. 
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strengthening this sector rather than undermining it.475 The task of regulating that type 

of industry is particularly difficult given the tension between the need to exercise 

surveillance and control, and the necessity to allow the free flow of money to 

developing countries, where terrorist organisations may have a base.476 

 

Determining the proper threshold for transactions to charitable organisations is a 

complex matter. It is alleged that the threat of terrorism demands for a low threshold.477 

However, making the transfer of funds to poor countries cumbersome or restricting the 

flow of money could fuel anti-Western feelings and thus create a breeding ground for 

terrorism.478  

 

Somalia typifies the negative impact of anti-terrorism financing on poorer countries. 

The main remittance service used by Somalis overseas (Al-Barakaat) was suspected – 

ultimately wrongly – of financing Al Qaeda.479 Consequently, its directors were arrested, 

its assets frozen and its 700 employees laid off. This led to long-term consequences 

since “the company was the country’s biggest employer and ran the biggest bank, the 

biggest phone system, and the only water-purification plant.”480 Local Somalis were 

deprived of overseas payments since no international banks are operating in Somalia. 

Many Somalis felt unfairly treated. A few years later, Somalia has seen the rise of Al-

shabab Islamic fundamentalists linked to Al Qaeda.481 There has also been a 

                                                
475   See EUROPEAN COMMISSION (2002), Proposal for a Regulation of the European Parliament and 

of the Council on information on the payer accompanying transfers of funds, points 19-20, p12.  
476  RYAN Michael W (2008), Not all practice makes perfect: how the Treasury's revised anti-terrorist 

financing guidelines still fail to adequately address charitable concerns, Wake Forest Law Review, 
Fall, 2008, Vol.43(3), pp.739-764. 

477   FATF XVI, Annual Report 2004-05, 10 June 2005, p.8, §15.  
478  In the FATF’s initial 2003 interpretative note on SR VII (remittance services), the minimum threshold 

was no higher than USD 3000. In its revised 2005 version, it was lowered to EUR 1000 or USD 
1000. (FATF XVI, Annual Report 2004-05, 10 June 2005, p.8, §15). It was considered that a higher 
threshold would not be efficient as small amounts could be used to finance terrorism. As a rule, the 
payments sector is in general opposed to the application of thresholds as this leads to a dual system 
for dealing with transfer of funds below and above the limit and increases costs.  
Under EU legislation, the conditions for the data transmission requirement exception regarding non-
profit organisations are very strict (EUR 150) when compared to the exception provided regarding 
other transfers of funds (EUR 1000). The Regulation allows Member States to exempt payment 
service providers in their territory from the data transmission requirements, provided inter alia that 
the amount does not exceed EUR150 per transfer. See Art 18, Regulation (EC) N° 1781/2006 on 
information on the payer accompanying transfers of funds. This is the same threshold adopted for 
the exemption of identification requirements regarding pre-paid mobile phone transfers (Art. 3.4). 
According to Art.5, the identification requirements are deemed unnecessary if the amount is 
transferred from an account or when the cash amount is less than EUR1000.  

479  See section 12.5.2.1 below. 
480  See WARDE (2007), pp.93 and 102; GOLDEN Tim, 5 Months After Sanctions Against Somali 

Company, Scant Proof of Qaeda Tie, A Nation Challenged: Money, New York Times, 13 April 2002. 
MICHAELSEN Christopher (2009), Kadi and Al Barakaat v Council of the European Union and 
Commission of the European Communities: The Incompatibility of the United Nations Security 
Council's 1267 Sanctions Regime with European Due Process Guarantees, Melbourne Journal of 
International Law, May 2009, Vol.10(1), pp.329-345.  

481  They have claimed responsibility for several terrorist attacks in Somalia and in Kenya. Al-shabab is 
considered a terrorist organisation by the Australian Government (See 
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resurgence of acts of piracy in the international waters near Somalia, as well as 

abductions for ransom. Whether there is a connection between these two situations is 

to be seen, but the possible link is troubling. 

 

Analysis of the features of terrorism financing shows that the trend to assimilate the 

financing of terrorism within the framework of money laundering law is not supported 

by sound theoretical or practical grounds. The ability of FATF Special 

Recommendations to address effectively terrorism financing, which usually deals with 

small amounts of monies, needs to be raised. This examination suggests that the 

Special Recommendations were adopted for mainly two reasons: first, symbolically, to 

demonstrate that the international community and national authorities were not 

powerless against terrorism and that they were taking action against it. Second, the 

Special Recommendations also provided authorities with the opportunity to adopt 

legislation that would not have been accepted had it not been presented as a means to 

combat terrorism. However, the Special Recommendations also highlight the danger of 

hastily transplanting laws from one field to another due to political pressures. Before 

adopting any legislation, there is a need to assess the effectiveness of the proposed 

measures and whether the measure will or is likely to achieve the aim pursued. This 

process should not be rushed. When there is a risk that these measures will have 

negative and counterproductive side effects, there should be a public debate and 

independent expert input into the determination of the “acceptable risk” and “mitigation 

strategies”, and ultimately an assessment that the risks identified do in fact justify the 

new legislative and regulatory measures. 

 

Having discussed the AML/CTF apparatus, the next chapter examines the anti-

terrorism financing offences under Australian and EU legislation. 

 

 

 

 

 

 

 

 

 

 

                                                                                                                                          
http://www.nationalsecurity.gov.au/agd/WWW/NationalSecurity.nsf/Page/What_Governments_are_d
oingListing_of_Terrorism_Organisations). 
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CHAPTER  8 

COMPARING AUSTRALIAN AND EUROPEAN 
UNION ANTI-TERRORISM FINANCING 

LEGISLATION 
 

8.1   Introduction 
8.1.1  Legal basis 

 

European Union 

In the EU, competence to legislate in matters pertaining to terrorism varies depending 

under which pillar the legislation was adopted.482 The 2005 Directive on money 

laundering and terrorist financing relies, like the previous directive on money 

laundering, on the Commission’s competence within the first pillar to legislate on 

financial matters.483 This legal basis is however not a suitable basis to criminalise 

money laundering of the financing of terrorism.484 The Council relied on its competence 

in criminal matters within the third pillar granted by the Treaty on the EU.485 

 

 

 

                                                
482  See Introduction, Chap.2. 
483   In particular Art.47(2), first and third sentences; Art.95 and 114 of the Treaty establishing the 

European Community. Recital, Directive 2005/60/EC of the European Parliament and of the Council 
of 26 October 2005 on the prevention of the use of the financial system for the purpose of money 
laundering and terrorist financing. No change is foreseen under the European Commission’s 
proposal for a fourth money laundering directive (EUROPEAN COMMISSION (2013), Proposal for a 
Directive of the European Parliament and of the Council on prevention of the use of the financial 
system for the purpose of money laundering). 

484  Consideration could therefore be given to introducing an obligation for Member States to criminalise 
money laundering and terrorism financing in a specific instrument based on Art.83(1) TFEU, which 
was introduced by the Lisbon Treaty. European Commission (2012), Report on the application of 
directive 2005/60/EC on the prevention of the use of the financial system for the purpose of money 
laundering and terrorist financing, p.4.  

485  The Council Common Position on combating terrorism rests on Art.15 and 34 of Treaty on European 
Union while the Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism 
and its 2008 amendment (Council Framework Decision 2008/919/JHA amending Framework 
Decision 2002/475/JHA on combating terrorism) relies in particular on Art.29, 31(e) and 34(2)(b of 
said Treaty). 
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Australia 

The constitutional basis of Australia’s federal legislation on money laundering rests on 

the Commonwealth’s competence in fiscal matters whereas the constitutional basis of 

the terrorism offences introduced in the Code, including the offence of funding a 

terrorist organisation, and parts of the Anti-Money Laundering and Counter-Terrorism 

Financing Act 2006 (Cth), have a different constitutional basis.  

 

The Suppression of the Financing of Terrorism Act 2002 which amended, among other 

federal statutes, the Criminal Code Act 1995, the Financial Transaction Reports Act 

1988, and the Charter of the United Nations Act 1945, rested initially on a “patchwork 

of constitutional powers”.486 To avoid possible constitutional challenges, the heads of 

power have been modified.487 The Commonwealth competence relies now on section 

51 (xxxvii) of the Constitution, under which the Commonwealth may legislate with 

respect to matters referred to it by the states. This was made possible by the 5 April 

2002 agreement by which the states refer matters pertaining to terrorism to the 

Commonwealth.  

 
 

8.1.2  Preliminary observations 

The European Union  

The EU legislation against the financing of terrorism is part and parcel of its legislation 

against terrorism. As such, the terrorism financing offence is found under the 2002 

Council Framework Decision on combating terrorism (CFD on terrorism), whereas 

measures regarding the prevention and the detection of terrorism financing have been 

included in the 2005 money laundering directive.488 

 

On 27 December 2001, the Council issued two Common Positions regarding terrorism. 

For the first time, terrorism financing was criminalised under the Common Position 

(930) on combating terrorism.489 In the Common Position (931) on measures to combat 

terrorism, terrorism financing is characterised as a form of participation in a terrorist 

                                                
486   Criminal Code Amendment (Terrorism) Bill 2002, Explanatory Memorandum.  
487  See Terrorism (Commonwealth Powers) Bill 2002 and Criminal Code Amendment (Terrorism) Act 

2003.  
488  Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the 

prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. 

489  Art.1, Council Common Position of 27 December 2001 on combating terrorism (2001/930/CFSP) 
uses nearly the same terminology as in art 2, UN Convention on the Suppression of the Financing of 
Terrorism.  
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group. This “participation” is defined as a “terrorist act”.490 Participation in a criminal 

organisation was already an offence under the 1998 Joint action.491 The 

characterisation of terrorism financing as a form of participation in a terrorist group was 

confirmed in the 2002 CFD on terrorism which listed the intentional activities of a 

terrorist group as492  

(a)  directing a terrorist group;  
(b) participating in the activities of a terrorist group, including by supplying 

information or material resources or by funding its activities in any way, with 
knowledge of the fact that such participation will contribute to the criminal 
activities of the terrorist group.  

 

A more exhaustive definition of “terrorist financing” can be found in the 2005 updated 

Directive on money laundering and terrorist financing.493 Thus the latest Directive on 

money laundering and the CFDs on terrorism and organised crime should be viewed 

conjunctively.  

 
 
Australia  

At the end of August 2001, Australia had no federal legislation designed specifically 

against criminal organisations nor did it intend to have any. Because it also had no 

legislation specifically designed against terrorism until 2010, Australia relied on 

provisions on conspiracy to capture activities related organised crime and terrorism.494 

It is worth noting that since the 1970s Australia had, in the Crimes (Foreign Incursions 

and Recruitment) Act 1978, legal provisions to criminalise the financing of hostile acts 

against foreign States by Australians or persons using Australia as a base.495 However, 

its scope is limited to foreign activities and does not cover domestic acts of terrorism.  

 

                                                
490  Art.1.3k, Council Common Position (2001/931/CFSP) of 27 December 2001 on the application of 

specific measures to combat terrorism. 
491  Joint Action of 21 December 1998 (98/733/JHA). In 2008, the Council updated its previous legislation 

on organised crime and aligned it to its terrorism legislation. Hence the 2008 Decision on organised 
crime criminalises participation in the organisation’s criminal activities, including inter alia the 
provision of material means and all forms of financing of its activities knowing that such participation 
will contribute to the achievement of the organisation’s criminal activities, Art.2, 2008 CFD on the 
fight against organised crime (2008/841/JHA). 

492   Art.2.2b, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
493   Art.1.4, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 

the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. The definition remains the same under the European Commission’s proposal for a fourth 
money laundering directive (Art.1.4, EUROPEAN COMMISSION (2013), Proposal for a Directive of 
the European Parliament and of the Council on prevention of the use of the financial system for the 
purpose of money laundering). 

494  See Part II, chap.12 below. 
495   S7. See Criminal Law Branch, National interest analysis document in support of the ratification of the 

1999 Convention for the suppression of the financing of terrorism, Attorney-General’s Department, 
Criminal Justice Division, 18 June 2002, http://www.austii.edu.au/au/other/nia/2002/17.htm, 
accessed on 23 August 2006, p.2. 
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Since Australia had to write legislation from scratch, it took for a model the UK Terrorist 

Act.496 It did not follow the Model Legislative Provisions on Measures to Combat 

Terrorism that the Commonwealth Secretariat was preparing at the time.497 

 

The purpose of the Suppression of the Financing of Terrorism Act (2002) (Cth) was to 

enable Australia to meet the international requirements,498 but it goes far beyond 

them,499 particularly when it introduces recklessness as a fault element, by contrast to 

the international treaties which only require knowledge and intention. There are 

therefore strong parallels between the Code’s anti-money laundering and anti-terrorism 

financing provisions in their approach to criminality, which opens the door to the same 

criticisms. 

  

The arguments for legislating against the financing of terrorism were marred by wrong 

data and preconceived ideas. As in the USA, the adoption of the legislation was 

characterised by a lack of proper analysis of terrorism funding.500 The Australian 

Government believed that the attacks on the USA required “substantial resources” and 

that “confiscation of the instruments and proceeds of terrorism […] [wa]s likely to 

produce a net gain to Commonwealth revenue”501 when in fact studies of terrorist 

attacks reveal that their costs are very low compared to the damage caused.502 

Nevertheless, in the following years, the budget of agencies charged with investigating 

and prosecuting the new terrorism offences was regularly increased as the number of 

mandatory reports rose rapidly.503 The Australian Government, like those of the USA 

                                                
496  BRONITT Simon (2003a), Australia’s Legal Response to Terrorism: Neither Novel nor Extraordinary 

? Paper presented at the Castan Centre for Human Rights Law Conference, Human Rights 2003: 
The Year in Review, Melbourne, 4 December 2003. 

497  This is even more surprising when Australia had a representative in the Director of the Legal and 
Constitutional Affairs Division of the Commonwealth Secretariat in the person of Dianne Stafford. 
See also Commonwealth Secretariat, Model Legislative Provisions on Measures to Combat 
Terrorism, Criminal Law Section Legal and Constitutional Affairs Division, Sept 2002. 

498   Specifically, the 1999 International Convention for the Suppression of the Financing of Terrorism and 
Security Council Resolution 1373. See Criminal Law Branch, National interest analysis document in 
support of the ratification of the 1999 Convention for the suppression of the financing of terrorism, 
Attorney-General’s Department, Criminal Justice Division, 18 June 2002, (http___www-
1.aphref.aph.gov.au_house_committee_jsct_18_25_june_2002_treaties_terrnia) 

499  S102.6.Criminal Code (Cth). The differences between the requirements of the Convention and 
Australia’s actual legislation against the financing of terrorism are very apparent when the 2006 
FTRA is compared with the 2003 UNODC Model Terrorist Financing Bill (for Common Law States). 

500  WARDE (2007), p.36. 
501  Criminal Law Branch, National interest analysis document in support of the ratification of the 1999 

Convention for the suppression of the financing of terrorism, Attorney-General’s Department, 
Criminal Justice Division, 18 June 2002, p.3, point 8. 

502  SMITH, MCCUSKER, WALTERS (2010) p.4. FREEMAN (2011), p.462. 
503  AUSTRAC’s budget for 2003-04 was increased by AUD19.943 million, justified by “the need for new 

resources (…) in a climate of greater demands from both domestic partner agencies and 
international partners.” AUSTRAC, annual report 2002-03, p.90. For the period 2010-2011, its 
expenses were AUD60. See pp.117,118. 

 ASIO’s budget rose from AUD62.7 million in 2001 to AUD304 million in 2008 (a 485% increase). It 
was estimated that it would continue to grow, reaching AUD417 million by 2011-2012 (a 665% 
increase since 2001). At the same time, staff numbers increased by 266% from 560 employees in 
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and the EU, created a momentum generated by the “moral panic” which allowed them 

to introduce controversial legislation, 504 without proper analysis of the new crimes. 505 

 

By 2005, the situation in the EU was different from Australia. The EU had implemented 

the FATF Special Recommendations while the Australian anti-money regulations 

system was found not compliant with the international recommendations, not only 

those pertaining to the financing of terrorism, but also the Forty Recommendations.506 

Since then Australia has sought to adapt its legislation to international standards. The 

following sections examine the EU and Australia’s substantive criminal laws. 

 

 

 

8.2    The definition of financing 
 
8.2.1  Introduction 
 

The 2005 EU Directive on the prevention of the use of the financial system for the 

purpose of money laundering and terrorist financing (2005 money laundering 

directives) provides a definition of terrorist financing,507 and so does the Australian Anti-

Money Laundering and Counter-Terrorism Financing Act 2006 (Cth).508 However these 

definitions differ substantially.509   

 

                                                                                                                                          
2001 to 1,492 employees in 2008, with a target of 1,860 by 2010-2011 (a 332% increase since 
2001); see MICHAELSEN Christopher (2010), Australia and the Threat of Terrorism in the Decade 
after 9/11, Asian Journal of Political Science, Vol. 18, No. 3, Dec 2010, pp.261-262. In 2000, the US 
authorities received around 163,000 Suspicious Transactions Reports and in 2007, they received 
over 1.25 million, BARRETT (2009), p.11; VLCEK (2008), pp.26-28. 

504  For instance, the adoption in 2002 of the Suppression of the Financing of Terrorism Act, a revision of 
the 1987 Proceeds of Crime Act, as part of the legislation against the financing of terrorism, was the 
opportunity to introduce civil forfeiture of property, which had long been the wish of law enforcement. 
See Criminal Law Branch, National interest analysis document in support of the ratification of the 
1999 Convention for the suppression of the financing of terrorism, Attorney-General’s Department, 
Criminal Justice Division, 18 June 2002, p.5. Australian Law Reform Commission, Confiscation that 
counts, a review of the Proceeds of Crime Act 1987, Report N°87, 1999, pp.54-56. 

505  MCSHERRY Bernadette (2004), Terrorism offences in the Criminal Code: broadening the 
boundaries of Australian criminal laws, University of New South Wales Law Journal, Spring 
Vol.27(2), p.356. 

506   FATF (2005), Third Mutual Evaluation Report on Australia. Hon. Chris Ellison, Australia endorses 
global anti-money laundering standards, media release, 8 December 2003. 

507  Art.1.4, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 
the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. Other EU documents containing definitions on the financing of terrorism are the 2001 
Council Common Position on the application of specific measures to combat terrorism 
(2001/931/CFSP), the 2001 Council Common Position on combating terrorism (2001/930/CFSP), 
and the Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism.  

508  S5, Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth). 
509  See Annex B (Comparative Table: Australia, EU, UN – Definitions of terrorism financing).  
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The EU definition is much wider than the one contained in the 1999 UN Convention for 

the Suppression of the Financing of Terrorism to which the FATF’s Recommendations 

refer. This is because the European Directive pertains to terrorist offences as defined in 

2002 Council Framework Decision on combating terrorism and not only to activities 

defined by the international treaties on terrorism.510 Australian legislation goes beyond 

the requirements of the 1999 UN Convention but is strikingly different from the EU’s 

because it introduces different physical and fault elements.511 The structure of the 

Commonwealth offence is partly similar to the offence of dealing with proceeds of 

crime. Not only is the Australian definition of financing different, so also is its definition 

of “terrorism”.  

 

Hence, two notions should be considered: the definition of financing and the definition 

of terrorism. Since the complexity of defining terrorism is examined in detail in Chapter 

12, this section focuses on the definition of financing. 

 

Under the 2005 money laundering directive, the definition of terrorism financing is 

similar to the 1999 UN Convention and the 2005 Council of Europe Conventions on the 

financing of terrorism,512 in so far that it means the 

provision or collection of funds, by any means, directly or indirectly, with the 
intention that they should be used or in the knowledge that they are to be used, 
in full or in part, in order to carry out any of the offences within the meaning of 
Articles 1 to 4 of Council Framework Decision 2002/475/JHA of 13 June 2002 
on combating terrorism.513 

 

Australian legislation on terrorism financing is found in two major Acts: the Code, with 

Division 103 introduced in 2002, and the Anti-Money Laundering and Counter-

Terrorism Financing Act 2006 (Cth) (AML-CTF Act). The definition under the AML-CTF 

Act is not straightforward. It defines financing of terrorism as  

                                                
510   2002 Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism, p.3. 
511  Australia’s legislation is drawn from the UK Proceeds of Crime Act 2002 (TYRE Colin QC (2010), 

Anti-money laundering legislation: implementation of the FATF forty recommendations in the 
European Union, Journal of the Professional Lawyer, Annual, 2010, pp.77,78). 

512  1999 International Convention for the Suppression of the Financing of Terrorism and 2005 CoE 
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the 
Financing of Terrorism, Warsaw, ETS n°198. Terrorism financing is defined as an “offence 
committed directly or indirectly, unlawfully and wilfully, consisting in providing or collecting funds with 
the intention that they should be used or in the knowledge that they are to be used, in full or in part, 
to carry out a terrorist act.” 

513  Art.1.4, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 
the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. Under the European Commission’s proposal for a fourth money laundering directive, the 
reference to the CFD on terrorism is updated by taking into account its 2008 amendment (Art.1.4, 
EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament and of the 
Council on prevention of the use of the financial system for the purpose of money laundering). 
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conduct that amounts to 
(a) an offence against section 102.6 or Division 103 of the Criminal Code; or  
(b) an offence against section 20 or 21 of the Charter of the United Nations Act 

1945; or  
(c) an offence against a law of a State or Territory that corresponds to an 

offence referred to in paragraph (a) or (b); or  
(d) an offence against a law of a foreign country or a part of a foreign country 

that corresponds to an offence referred to in paragraph (a) or (b).514 
 

The major differences between Australia’s and the EU’s definitions pertain to the 

physical and fault elements of the offences and to the type of funding.  

 

While the 2005 European Directive on money laundering and terrorist financing limits 

the physical elements (actus reus) to providing and collecting funds, the Code adds 

making funds available to another person under “financing a terrorist” (s103.2), and 

receiving funds under section 102.6 (getting funds to, from or for a terrorist 

organisation). “Funds” are broadly defined (s100.1) and cover property and assets of 

every kind, including “equipment or weapons”.515  

 

The description of the type of funding also differs: The European directive focuses on 

two offences, the financing of a “terrorist act” and the funding of the “activities of a 

terrorist group” whereas the Code criminalises the financing of a terrorist act (which it 

calls “financing terrorism”), a terrorist and a terrorist organisation (which it calls “getting 

funds to, from or for a terrorist organisation”).516 The following sections examine these 

three different offences under the Code and two offences under the Charter of the 

United Nations Act (s20, dealing with freezable assets and s21, giving an asset to a 

proscribed person or entity). 

 
 
 
 
 
 
 
 
 
 
 
 

                                                
514   S5, Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth). 
515   Anti-Terrorism Bill (N°2) 2005, Explanatory Memorandum, p.10. 
516  Art.1.3(iii)k, 2001 Council Common Position on the application of specific measures to combat 

terrorism (2001/931/CFSP); Art.2.2, 2002 CFD on combating terrorism (2002/475/JHA).  
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8.2.2  Financing a “terrorist act”  

The 1999 International Convention for the Suppression of the Financing of Terrorism 

makes it an offence to  

provide or collect funds by any means, directly or indirectly, unlawfully and 
wilfully with the intention that they should be used or in the knowledge that they 
are to be used, in full or in part, in order to carry out a terrorist act.517  

 

Such an act is either an offence defined in the previous international “terrorist 

Conventions”518 or any other act intended to cause death or serious bodily injury to a 

civilian, with the purpose to intimidate a population, or to compel a Government or an 

international organisation to do or to abstain from doing any act. The differences 

between Australia’s and the EU’s understanding of a terrorist act have been discussed 

in Part 1. 

 

The Code criminalises the financing of a terrorist act under the offence of financing 

terrorism (s103.1). The physical elements are similar to the EU’s definition as both 

mention providing or collecting funds.  

 

The EU legislation, which retains the 1999 international convention’s definition, 

specifies two fault elements: intention and knowledge that the funds are to be used, in 

full or in part, to carry out a terrorist act. There must be an awareness that the funds 

will be used to commit a terrorist act or the intention that they be so used. The EU law 

looks at the purpose of the funding not the channel, whether it be an organisation, a 

person or even a terrorist. 

 

Australia’s fault element requirements are broader compared to its EU counterpart, and 

therefore to the UN requirements.519 Though the requirement of intention to provide 

and collect funds is the same,520 Section 103.1(1)(b) of the Code includes recklessness 

as to whether the funds will be used to facilitate or engage in a terrorist act, in contrast 

                                                
517  Art.2(1), 1999 International Convention for the Suppression of the Financing of Terrorism. See Annex 

C: Comparative Table: Australia, EU, UN – Terrorism financing offences. 
518  See Part III, Chapter 12.3. 
519   International Convention for the Suppression of the Financing of Terrorism; UN Security Council 

Resolution 1373. USA legislation does not sanction recklessness either in the offence of providing 
material support to terrorists or terrorist organisations (18USC 2339A).   

520  Strangely, the intention requirement is absent from the body of the text, where a note indicates that 
intention is the fault element for the conduct of providing or collecting. For the sake of clarity, the 
Senate Legal and Constitutional Legislation Committee (SLCLC) recommended that ‘intentionally’ be 
inserted in the body of the text and the note removed but the suggestion was not followed. See 
SHELLER (2006) Security Legislation Review Committee (SLRC), Report, Parliament of Australia 
June 2006, §12.13, p.161. This poor drafting could be explained by the speed with which the 
legislation was passed through Parliament; see MCSHERRY (2004) pp.355-357. However, even with 
the addition of that note, the element of intent in the Australian legislation is weak in comparison with 
the EU’s. 
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with the 2001 Common Position and the 2005 Directive which both specify that the 

offender must act “in the knowledge” that they are to be used, in full or in part, in order 

to carry out a terrorist act.521 It follows that section 103.1(1)(b) is similar to the money 

laundering offences in subsections (2)(c) of sections 400.3 to 400.7. 

 
 
8.2.3  Financing a terrorist  

The offence of financing a terrorist under the Code (s103.2) enacted in 2005 contains 

identical fault elements to the offence of financing a terrorist act (i.e. terrorism) found 

under section 103.1 of the Code. Recklessness as to whether the other person will use 

the funds to facilitate or engage in a terrorist act is also criminalised.  

 

Though section 103.2 criminalises the financing of a terrorist, the law does not provide 

any definition of what is a terrorist. The definition can of course be inferred (a terrorist is 

a person that commits a terrorist act) but it may be very difficult for another person to 

determine if someone is a terrorist or not, particularly when no terrorist act has yet 

been committed and the potential terrorist does not divulge his or her intention.  

 

There are two substantive differences between sections 103.1 (Financing terrorism) 

and 103.2 (Financing a terrorist). First, the physical element of “providing funds” in 

103.1(1) is replaced by “making funds available” in 103.2(1)(i). Both providing and 

collecting, though not defined by either Australia522 or the EU, imply intent, while 

making available funds does not necessarily imply an intention. The Security 

Legislation Review Committee (SLRC) suggested that to bring the text into line with UN 

instruments, the fault element should be a specific intent.523 Holding the view that 

“recklessness is a relatively high standard fault element”,524 section 103.1 only 

mentions the fault element of recklessness as to whether the funds be used towards 

the commission of a terrorist act, in contrast with section 103.2 which stipulates clearly 

the intention. 

 

Second, section 103.2 adds that the funding is done “to another person” whose usage 

of the funds is not clear, for it is not known “whether the other person will use the funds 

to facilitate or engage in a terrorist act.” The provider must therefore make an 
                                                
521 Initially the Security Legislation Amendment (Terrorism) Bill (n°2) 2002 (Cth) included absolute 

liability offences. Recklessness and knowledge were introduced as a response to the critics raised by 
the Senate Legal and Constitution Legislation Committee. See SHELLER Report (2006); 
Suppression of the Financing of Terrorism Bill 2002. 

522   SYROTA (2008), Australia’s counter-terrorism offences: a critical study, University of Western 
Australia Law Review, Dec, Vol.34(1) pp.132-133. 

523   SHELLER (2006) p.161. 
524   Anti-Terrorism Bill (No.2) 2005, Explanatory Memorandum, p.13. 
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assessment of the risk that the funds could be used towards a terrorist activity and if it 

is unjustifiable to take such risk. Under section 103.2, it is not prohibited to “make funds 

available” in the circumstance where the “other person” is a “terrorist” but there is no 

doubt that the funds will not go towards a terrorist activity (for instance, when the 

collected funds are to be used towards the medical care of the “terrorist” children). The 

provision of funds towards the commission of a crime that is not a terrorist act does not 

come under this section either. 

 

One may wonder whether the offence of financing a terrorist (s 103.2) is not redundant 

with the offence of financing an act of terrorism (s 103.1), since both sections indicate 

that the offences are committed even if a terrorist act does not occur or the funds will 

not be used to facilitate or engage in a specific terrorist act, or the funds will be used to 

facilitate or engage in more than one terrorist act (s103.1(2) and s103.2(2)). Both 

offences entail life imprisonment, even for the fault element of recklessness. The 

Government justified the inclusion of section 103.2 in 2005 by the necessity to have an 

offence of collecting funds or making funds available to another person,525 rather than 

just an offence of raising funds in circumstance where the fundraiser is reckless as to 

whether the funds will be used to facilitate or engage in a terrorist act (s103.1(b)). This 

explanation is not convincing. Section 103.2 is redundant and should be deleted.526  

 

Section 103.2 sanctions the risk of financing a terrorist act when funds are given to a 

person while this person, though not a member of a terrorist organisation, could use 

them towards the commission of an act of terrorism. In this perspective, section 103.2 

complements section 102.7 (Providing support to a terrorist organisation). It is 

noteworthy that the conduct of receiving funds that one intends to use him or herself in 

order to commit an act of terrorism is not criminalised under section 103.2 since the 

funds are meant for another person. A would be terrorist cannot be charged under 

section 103.1(1)(a) when collecting funds given that recklessness is required as to 

whether the funds will be used towards a terrorist act.527 The one who receives funds 

for himself could be charged under 101.4 (possessing things connected with terrorist 

acts) which entails imprisonment for 15 years or under section 101.6 (other acts done 

in preparation for, or planning, terrorist acts) which, like section 103.2, carries life 

imprisonment.  

 

                                                
525   Anti-Terrorism Bill (No.2) 2005, Explanatory Memorandum, p.13. 
526  For a discussion on this issue see SHELLER (2006) Report, pp.160-163. 
527  A would be terrorist is not reckless about the use of the funds for terrorism purposes. He or she 

plainly intends that the funds be used that way. 
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Strangely, Australian legislation does not appear to criminalise a person who self-

finances a terrorist attack or receives funds from another person for the purpose of 

terrorism.528 The Senate Legal and Constitutional Legislation Committee (SLCLC) 

cautiously expressed the view that since section 103.1 (financing terrorism) does not 

specify “to another person”, one could collect funds for him- or herself.529 This section 

however would not capture the circumstance when a person uses his or her own 

resources. In any case, a person who is self-financing a terrorist attack (with his or her 

own income or savings) could be charged under section 101.6 (other acts done in 

preparation for, or planning, terrorist acts), or possibly under section 101.4 (possessing 

things connected with terrorist acts) which are found under Division 101 (Terrorism). 

 

The 2005 amendment of Division 103 could have been the opportunity to make a 

distinction between self-financing and financing another person for the purpose of 

terrorism and make sure that self-financing is captured under Division 103 (Financing 

terrorism) rather than possibly under Division 101 (Terrorism). It could also have 

clarified the reception of funds for terrorism purposes, since section 102.6 only deals 

with getting funds to, from or for a terrorist organisation, not an individual. 

 

 

8.2.4  Financing a terrorist organisation 

One could have expected that section 102.6 (getting funds to, from or for a terrorist 

organisation) would be a corollary of section 103.2 (financing a terrorist).530 This is not 

the case as the physical elements, though similar, are not the same, and the sanctions 

differ. 

 

Some terrorist organisations are complex in nature. They are not only involved in 

terrorism, but they may engage in criminal activities to finance their operations. Some 

also provide families of deceased terrorists with financial support. Others have charities 

that aim at alleviating social hardships. Furthermore, Freeman observed that 

[t]he money that does go to terrorist groups is often spent on social welfare 
programs and not on violent activities.531  

                                                
528  SYROTA (2008), p.129. 
529  The SLCLC admitted its analysis was hypothetical: “(…) this offence distinguished, if that is possible, 

making ‘funds available’ to another person from ‘providing funds’ under section 103.1(1)(a), 
presumably to another person, and ‘collecting funds for or on behalf of another person’ from simply 
‘collecting funds’. Under that understanding, “the offence specified in section 103.1(1) is wider and 
embraces the offence specified in section 103.2(1)”. SHELLER (2006) Report, §12.8, p.159. 

530  Criminal Code Amendment (Terrorist Organisations) Act 2004. See Annex C (Comparative Table: 
Australia, EU, UN – Terrorism financing offences). 

531  FREEMAN (2011) p.472. Warde noted that no charities had been used to fund the attacks of 
September 2001 (WARDE (2007), pp.64,65). 
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Consequently, legislating effectively against terrorism financing is a very difficult task. 

On one hand, financing terrorism should be prevented wherever possible. Providing an 

incentive to would-be terrorists should be averted.532 On the other hand, well-written 

anti-terrorism financing legislation should be careful not to restrict funding to mere 

charitable activities not only because it would be unfair to their beneficiaries, who rely 

on these charities which are usually active in poor societies where the State does not 

provide adequate services,533 but also as not to create a ground for terrorism.534 As 

Levi remarks, 

[i]rrespective of whose interests one cares most about, it would be ironic if 
controls over ‘terrorist funding’ led to a significant widening of the pool of willing 
suicide bombers, even if the average damage they caused was modest 
compared with the ‘spectaculars’ that triggered the ‘War on Terrorism’.535  

 

However, it seems that these concerns have been largely ignored by the Australian 

legislature.  

 

The Commonwealth anti-terrorism financing is risk-focused.536 Based on a broad 

definition of “funds”,537 the offence of getting funds to, from or for a terrorist 

organisation under the Code (s102.6) criminalises any financial dealing with a terrorist 

organisation even if it is for a charitable purpose or not related to the commission or the 

facilitation of a terrorist act.  

 

Under section 102.6 of the Code and sections 20 and 21 of the Charter of the United 

Nations Act 1945, financial dealing with a listed or unlisted terrorist organisation is 

criminalised. However, the Commonwealth’s legislation on the matter lacks 

consistency. One fails to understand for instance why the Code makes an exception or 

defence in the case of association with terrorist organisations provided this 

“association” is for the purpose of, or the provision of “aid of a humanitarian nature”,538 

but does not allow an exception for giving towards humanitarian activities. 

  

                                                
532  Knowing that their families would be looked after financially if they die in a terrorist attack is a strong 

incentive for a young person in poor society with little prospective of employment. 
533  VLCEK (2007), p.100; CRIMM Nina J (2008) Moral Hazard of Anti-Terrorism Financing Measures: A 

Potential to Compromise Civil Societies and National Interests, Wake Forest Law Review, 2008 
Vol.43, pp.619-625. 

534  PANYARACHUN Anand (chairman) (2004), A more secure world: Our shared responsibility Report 
of the High-level Panel on Threats, Challenges and Change, UN, 2004, pp.vii and 46. 

535   LEVI (2010) p.657. 
536  See for instance Anti-Money Laundering and Counter-Terrorism Financing Bill 2006, Replacement 

Explanatory Memorandum, p.2. 
537  S100.1, Criminal Code (Cth).  
538  S102.8, Associating with terrorist organisations 
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The anti-terrorism financing offences under Division 103 criminalise recklessness as to 

whether the funds will be used to facilitate or engage in a terrorist act and recklessness 

as to whether another person will use the funds to facilitate or engage in a terrorist 

act.539 However under section 102.6 (funding a terrorist organisation), the fault element 

would only be on the action itself (receiving, making funds available, collecting for a 

terrorist organisation) not to the use of the funds. The offences of financing a terrorist 

organisation are broken down according to the level of intent and the corresponding 

penalty.540 In this regard, the Australian anti-terrorism financing offences are similar to 

the offences of dealing with proceeds of crime found in the anti-money laundering 

provisions which focus mainly on the risk that dealing with proceeds of crime entails 

rather than on the intention to launder money. The offence of financing a terrorist 

organisation focuses on the funding rather than the act of terrorism, under the premise 

that any funds given to such an organisation would necessarily be used towards the 

commission of a terrorist act.  

 

Such a presumption is not found in the corresponding EU provisions. The CFD on 

terrorism criminalises the financing of terrorism when it is committed “with knowledge of 

the fact that such participation will contribute to the criminal activities of the terrorist 

group.”541 With article 1 of the money laundering directive, EU’s legislation appears to 

be only concerned with the realisation of a terrorist act.542 The Directive only 

criminalises the provision and collection of funds if there is an “intention that they 

should be used or in the knowledge that they are to be used” to carry out a terrorist 

attack. Hence receiving funds that a criminal organisation has collected from donations 

for charitable purposes and used accordingly would not be illegal. Tappley rightly 

commented:  

[r]equiring actual knowledge or intention that funds were going to a terrorist 
organisation would provide greater certainty in the application of the law. 
Presumably the desire to avoid this uncertainty is one of the reasons why the 
international instruments have focused on intention. The counter argument to 
such an approach would be that a person might be wilfully blind to the activities 

                                                
539 S103.1 (Financing terrorism) and s103.2 (Financing a terrorist). Initially the Security Legislation 

Amendment (Terrorism) Bill (n°2) 2002 (Cth) included absolute liability offences. Recklessness and 
knowledge were introduced as a response to the critics raised by the Senate Legal and Constitution 
Legislation Committee. See Senate Legal and Constitutional Legislation Committee, Parliament of 
Australia, Consideration of Legislation Referred to the Committee: Security Legislation Amendment 
(Terrorism) Bill 2002 (Cth) (N°2); Suppression of the Financing of Terrorism Bill 2002. 

540  S102.6 (Getting funds to, from or for a terrorist organisation) and s102.7 (Providing support to a 
terrorist organisation). 

541  Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism and Council 
Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA on combating 
terrorism. 

542  Art.1.2.c, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 
on the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. 



 - 132 - 

of an organisation and that the use of the fault element of recklessness may 
capture such behaviour.543 

 

In contrast with section 102.6 of the Code, the provision or support to the organisation 

(s102.7) is linked to a terrorist act. In this respect, section 102.7 captures more or less 

the conduct defined in article 2 of the 2002 CFD on combating terrorism.544 Under the 

offences relating to a terrorist group, article 2 of the CFD mentions the intentional 

participation  

in the activities of a terrorist group, including by supplying information or 
material resources, or by funding its activities in any way, with knowledge of the 
fact that such participation will contribute to the criminal activities of the terrorist 
group. 

 

The justification for section 102.6 (Getting funds to, from or for a terrorist organisation) 

is not apparent since the conduct is captured in a more satisfying manner under 

section 103.1 (financing terrorism).  

 

Considering the poor preventive effect of legislation aimed at countering the financing 

of terrorism in general,545 one strives, in a society based on the rule of law, to find any 

justification for watering down the intention to contribute towards the criminal objectives 

of a terrorist organisation or to facilitate the carrying out of a terrorist attack, elements 

that are clearly laid down in international treaties. 

 

Whether financing terrorism is seen as a form of participation in a terrorist organisation 

or as a means towards the commission of an act of terrorism, the EU’s provisions 

require knowledge, not recklessness. The EU’s legislation does not preclude Member 

States from introducing a different fault element in their domestic law. It is important 

however to underline that, along with the international community, it is the Council 

opinion’s that in order to be effective against terrorism, legislation does not need to go 

beyond the fault elements of knowledge and intention.  

 
 
 

                                                
543   TAPLEY Mark, Suppression of the Financing of Terrorism Bill 2002, Information and research 

services, Law and Bills Digest Group, Department of the Parliamentary Library, Bills Digest N°127, 
2001–02,1 May 2002. 

  Under the International Convention for the Suppression of the Financing of Terrorism, there is no 
requirement for a causal link between the funding and the commission of a terrorist act (Art.2(3)), 
placing “the brunt of the distinct between legal and illegal behaviour on a subjective criteria”. PIETH 
Mark (2006), Criminalizing the Financing of Terrorism, Journal of International Criminal Justice, 2006 
(4), p.1081. 

544   Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
545  BARRETT (2009), p.17; JONSSON, CORNELL (2007), p.76; VLCEK William (2007), p.114. 
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8.2.4.1   Offences under the Charter of the United Nations Act 1945 

The Charter of the United Nations Act 1945 (Cth) (COTUNA) gives effect to the 

Security Council resolutions imposing sanctions.546 Sections 20 and 21 were 

introduced with the Suppression of the Financing of Terrorism Act 2002. They apply 

sanctions for violations of regulations regarding the freezing of assets belonging to 

terrorists and terrorist organisations.547 COTUNA is therefore closely linked with 

Division 102 of the Code (Terrorist organisations) introduced with Criminal Code 

Amendment (Terrorism) Act 2003. It has already been pointed out that neither the 

Code nor COTUNA defines “a terrorist”.  

 

The conduct criminalised under the COTUNA are dealing with freezable assets (s20) 

and giving an asset to a proscribed person or entity (s21). However, section 21 shows 

that what is prohibited is not giving, which clearly requires an intention, but making an 

asset available. Funds can be made available by mistake or without intention. One can 

receive something without wanting it. This wording contrasts with section 102.6 of the 

Code (financing a terrorist organisation) which specifies that the funding must be done 

“intentionally”. Since COTUNA does not explicitly state that this is a strict or absolute 

liability offence, or part of an offence, then section 5.6 of the Code applies and section 

21, COTUNA is read in as a fault element by default. Nevertheless such wording tends 

to indicate that in the mind of the legislature the fault element was not of such crucial 

importance that it deserved a mention.548 This view was shared by Coghlan J,  

on the question of moral culpability, the difference between actual knowledge 
and recklessness is not all that significant. When choosing to deal with a 
particular organisation, the line between awareness of a substantial and 
unjustifiable risk of proscription and actual knowledge of proscription is a very 
fine one indeed.549 

  

Intention, read into both sections 20 and 21 by default via section 5.6 of the Code, is on 

the “making available” not in the purpose of facilitating a terrorist act.550 It is striking that 

COTUNA does not require that the dealings are in some way connected with a terrorist 

activity, like the sections under Division 103 of the Code (financing terrorism). The Act 

does not require knowledge on the part of the offender that the asset is either frozen 

(s20) or the asset or the organisation is listed as terrorist (s21). On the contrary, strict 

                                                
546  S6, Charter of the United Nations Act 1945. 
547  S20 and s21, COTUNA. 
548  McSherry has criticised the use of the fault element in terrorism offences. See MCSHERRY (2004), 

pp.363-4. 
549  R v Vinayagamoorthy & Ors [2010] VSC 148, [7]. 
550   MARIKA Dias, Submission of the Federation of Community Legal Centres (Vic.) Inc to the Security 

Legislation Review Committee, January 2006, p.14. 
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liability applies to that circumstance.551 Consequently, and in contrast with Section 

102.6 (financing a terrorist organisation) of the Code, the fault elements of the offences 

of sections 20 and 21 of COTUNA are not broken down according to knowledge and 

recklessness. According to the Attorney-General, “the application of strict liability is 

necessary to ensure that a defendant who uses or deals with an asset which he or she 

knows to be a freezable asset cannot escape liability” by demonstrating that he or she 

was not aware that either making available of the asset or the use or dealing was 

permissible.552 The Security Legislation Review Committee (SLRC) was of the opinion 

that neither the offence nor any element of it should be of strict liability.553 It is a 

concern that offences carrying such heavy penalty only require limited criminality. 

  

The offences under COTUNA have been tested in 2010 in a decision of the Supreme 

Court of Victoria in R v Vinayagamoorthy & Ors.554 The defendants had collected funds 

(between 2002 and 2005) from the Tamil Australian diaspora during the civil war in Sri 

Lanka.555 These funds were sent to the Liberation Tamil Tigers of Eelam (LTTE) to be 

used for humanitarian aid. The LTTE was not a proscribed organisation under 

Australian law at the time of the alleged offence, though it was listed under the UN 

Security Council Resolution (UNSCR) 1373 as a terrorist organisation.556 The 

defendants were not prosecuted under Section 102 of the Code (financing a terrorist 

organisation) for the prosecution would have had to demonstrate that LTTE was a 

terrorist organisation, which was a complex task.557 They were also not prosecuted 

under Division 103 (financing terrorism) which require the prosecution to prove that the 

funds could be used to facilitate or engage in a terrorist act.558 They were charged 

under section 21, COTUNA (Giving an asset to a proscribed person or entity). 

 

The accused were found guilty despite that it was established that their motivation was 

to assist in a humanitarian way the Tamil community and that they did not intend to 

                                                
551  S20 (2) and 21 (2) Charter of the United Nations Act 1945. 
552   That is in accordance with a notice under section 22. House of Representatives, Parliament of the 

Commonwealth of Australia, Suppression of the Financing of Terrorism Bill 2002, Explanatory 
Memorandum, p.12. 

553   SHELLER (2006) Security Legislation Review Committee (SLRC), Report, p.165. 
554  R v Vinayagamoorthy & Ors [2010] VSC 148, 31 March 2010. 
555  Between 13 December 2002 and 23 November 2005, R v Vinayagamoorthy & Ors [2010] VSC 148, 

at 25. 
556  R v Vinayagamoorthy & Ors [2010] VSC 148, at 5. 
557  R v Vinayagamoorthy & Ors [2010] VSC 148, at 10 and 11. 
558  The court found that defendant had send radiometric devices and at least one of them finished up in 

a landmine, though he did not intend that to occur. Coghlan J was careful to observe that “one 
feature of the case is that the AFP knew about at least part of the transactions involving the 
components and photographed them. They allowed the components to be sent. I would not want this 
observation to be taken too far but I assume that if the immediate assumption was made that the 
components were to be used in explosives, allowing the components to be shipped.” at 37 and 38. 
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engage in terrorist activities.559 The defendants thought that the best way to assist the 

population in the North of Sri Lanka was to deal with the LTTE. In doing so, they took 

the risk that the funds could be used inappropriately, “whatever their belief and desire 

was”.560 

 

LTTE has not always been considered as a terrorist organisation by the international 

community. Its status changed with UNSCR 1373 which was prompted by the 

September attacks against the USA, a circumstance in which the LTTE had no part.561 

The case against Vinayagamoorthy also brought to light that the defendant knew that 

that some considered LTTE to be a terrorist organisation but he did not agree with that 

opinion.562 Despite the recent endeavours to objectivise the labelling of an organisation 

as terrorist, it remains an imminently political exercise.563 This has led Sentas to state 

that the provisions under COTUNA have been used to criminalise the Tamil 

diaspora.564 

 

This case highlights the difficulty of transferring funds for humanitarian purposes into a 

war torn area. Coghlan J stated that 

the transaction does demonstrate the risk of doing the bidding of others from 
afar, and does demonstrate how little control you have over how such items are 
to be used; whether for good on the one hand or for evil on the other. When 
enthusiasm for the cause overcomes careful judgment, then the risks are high. 

 

This case impacts on humanitarian giving to overseas organisations in troubled areas. 

Under COTUNA, section 102.6, and de facto under section 102.7 of the Code, any 

financial assistance for charitable purposes through a terrorist organisation has now 

been ruled out.565 

 

Under sections 103.1 and 103.2(b) of the Code, the offences are only committed when 

there is an awareness of a risk that the asset will be use for terrorism purposes. For 

some, a population’s need could be so great that it would justify the risk that the funds 

could be used towards terrorist activities. However, for others, given the present 

                                                
559  R v Vinayagamoorthy & Ors [2010] VSC 148, at 31. Coghlan J found that the case fell at the lower 

en of seriousness of offences of this kind at that time. 
560  R v Vinayagamoorthy & Ors [2010] VSC 148, at 27.  
561  R v Vinayagamoorthy & Ors [2010] VSC 148, at 5 and 8. 
562  R v Vinayagamoorthy & Ors [2010] VSC 148, at 16. 
563  See Chapter 12.5 
564  SENTAS Victoria, Terrorist Organisation Offences and the LTTE: R v Vinayagamoorthy, 22 Current 

Issues Crim. Just. 159 (2010-2011), pp.165-166. 
565  Case of medical assistance construed as material assistance has been discussed by GANI Miriam, 

URBAS Gregor (2004), Alert or Alarmed? Recent Legislative Reforms Directed at Terrorist 
Organisations and Persons Supporting or Assisting Terrorist Acts, Newcastle Law Review, 2004, 
Vol.8(1), pp.40-45. 
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emphasis on the precautionary principle, any risk to finance terrorism is likely to be 

deemed unacceptable, thus practically preventing any humanitarian or charitable giving 

to those who live in areas controlled by terrorist organisations.  

 

The provisions of COTUNA and the Code regarding the financing of a terrorist 

organisation should be harmonised and redrafted to take into account the objective of 

the funding. This is even more necessary when one considers that the UN listings of 

terrorist and terrorist organisations are lacking rigorous analysis and rights of appeal.566  

 

That there is little evidence that terrorist organisations are funded through charities 

should lead to a reassessment of the need to maintain recklessness as a fault element. 

In the absence of knowledge of the actual terrorist destination of the provision and 

intention to facilitate a terrorist activity, gifts that are diverted from charitable donors 

should be considered as a type of embezzlement, a criminal activity, rather than a way 

of financing terrorism through legitimate means. Such an understanding would be 

beneficial both for law enforcement agencies, as it simplifies their task since it is often 

very difficult to appreciate recklessness, and for the donor who would not be penalised 

for giving to an organisation whose purposes are concealed.567 

 

 

8.2.5  Penalties 

The EU 2005 Directive on money laundering and terrorism financing does not require 

specific penalties or sanctions. Rather, it demands the usual imposition of “effective, 

proportionate and dissuasive” penalties,568 a terminology and a standard adopted by 

the FATF in its 2003 revision of the Recommendations.569 The European Commission’s 

proposal for a fourth money laundering directive introduces however a range of 

sanctions or a set of minimum principles-based rules, to strengthen administrative 

                                                
566  See Part III, Chapter 12.5. 
567  Under s102.6 of the Code, lawyers representing a terrorist organisation may be exonerated from 

penalties since the Code makes a specific exemption in the case of payment for legal representation 
relating to this Division on terrorist organisations. It is unlikely that the exception for assistance to the 
organisation for it to comply with a law of the Commonwealth or a State or Territory would for 
instance cover a medical practitioner being paid by a terrorist organisation for medical care he or she 
might have given, or other services that could be provided without any intention of facilitating a 
terrorist act. It would surely not be applicable to charitable services provided outside Australia, i.e. 
outside the jurisdiction of a law of the Commonwealth. 

568  Art.39, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 
the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing.  

569  See Recommendations 2 and 17 in the 2003 version. For violations of the SR VI on alternative 
Remittance, the FATF requires administrative, civil or criminal sanctions. There are no specified 
sanctions regarding the other SR. The Union terminology was extended to basically all 
Recommendations in the 2012 version: (Rec 28, Rec 3, 5, 8, 24, 25, 32, 40 (interpretative notes); 
see also the note on the legal basis of requirements on financial institutions and DNFBPs. 
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sanctions, rather than penalties, for systematic breaches of key requirements of the 

Directive, namely customer due diligence, record keeping, suspicious transaction 

reporting and internal controls.570 This requirement follows the finding that the range of 

the diversity of sanctions among Member States was detrimental to the EU’s efforts to 

combat money laundering and terrorist financing since it lead to a fragmented 

response.571  

 

Thus, the severity of the penalty for terrorism financing under Division 103 (s103.1 and 

s103.2) of the Code which entail life imprisonment contrasts not only with the EU’s 

offences but also with the offences of financing a terrorist organisation (s102.6 and 

102.7) which entail 25 years imprisonment, or 15 years if the offender has been 

reckless.572 In the EU perspective, offences committed within an organisation are 

deemed more dangerous than if committed alone. They are consequently sanctioned 

more severely. It is hence paradoxical that under the Commonwealth law, financing a 

terrorist organisation carries a less severe penalty than financing a terrorist. 

 

It has been noted that the wording of sections 102.6 and 102.7 (offences of financing 

or providing resources to a terrorist organisation) does not require that the funds are 

used towards the commission of a terrorist act (contrary to s103.1 and 103.2), 

because, it is assumed, there is a high risk that they would. However, the Attorney-

General’s Department explained that under the offences in section 102.7, “the 

prosecution must prove an intention associated with the planning or financing of a 

terrorist act. That is, if evidence cannot be adduced demonstrating a link to such a 

terrorist act, then the offence cannot be made out.”573 Hence, one should conclude that 

if a person makes funds available to a terrorist organisation with the intention that they 

should be used towards the commission of a terrorist act, he or she could be charged 

under section 102.6 (getting funds to, from or for a terrorist organisation) and not under 

section 103.1 (financing terrorism).  

 

Given the assumed link with a terrorist act, requiring imprisonment for life for financing 

a terrorist or terrorism (s103.1 and 103.2) rather than for 25 years for financing or 
                                                
570   EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament and of the 

Council on prevention of the use of the financial system for the purpose of money laundering, p.11. 
571  Recital (41). EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament 

and of the Council on prevention of the use of the financial system for the purpose of money 
laundering. 

572  It also contrasts with US legislation which provide for a maximum of 20 years imprisonement (18 
USC §1956). 

573  Attorney-General’s Department, supplementary submission to the SLRC in SHELLER Simon (2006). 
A similar view was taken in Lodhi v R where the prosecution proved that “things” were possessed in 
view of committing an act of terrorism even if it was not established what the target of the terrorist act 
would be (Lodhi v R [2006] NSWCCA 121 [66]). Lodhi was sentenced for 10 years for that offence 
and 20 years for another, with a minimum non-parole period of 15 years, to be served concurrently. 
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supporting a terrorist organisation appears disproportionate. The Attorney-General 

explained that the maximum penalty of life imprisonment carried by sections 103.1 and 

103.2 was consistent with the penalties applicable to the terrorism offences given that 

“financing is central to organised terrorist activity and influences both the extent and 

the seriousness of those activities”,574 but failed to explain why they were more severe 

than the penalties for financing a terrorist organisation.  

 

Initially, under sections 20 and 21, COTUNA, offences of dealing with freezable assets 

and giving an asset to a proscribed person or entity carried up to 5 years imprisonment 

for an individual. Following recommendations of the Cole report,575 they were increased 

to 10 years. It is regrettable that for an offence that carries up to 10 years imprisonment 

the fault elements have not been clearly laid out. 576  

 

Hence we observe a gradation. When a person makes an asset available to a 

proscribed person under COTUNA (that is to a terrorist or a terrorist organisation 

(s21)), the offender is liable for 10 years imprisonment. This would be the case for 

instance where financial institutions (or their agents) credit an amount to an account 

without checking if the holder is black listed. If, however, that organisation is not 

proscribed under COTUNA and the offender is reckless as to whether the organisation 

is a terrorist organisation, he or she is liable to 15 years imprisonment, 25 years if the 

offender knows the organisation is a terrorist organisation.  

 

Lastly, if the offender does more than make funds available and “provides” them but is 

reckless as to whether the funds will be used to facilitate or engage in a terrorist act, he 

or she is liable to life imprisonment (s103.1 and 103.2, Code). 

 

 

 

 

 

 

 

 

 

 

                                                
574   Suppression of the Financing of Terrorism Bill 2002, Explanatory Memorandum, p.5. 
575   COLE Terence RH AO RFD QC, Report of the Inquiry into certain Australian companies in relation to 

the UN Oil-for-Food Programme (Cole Report), November 2006. 
576  International Trade Integrity Act 2007. Companies were made liable to prosecutions. 
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CHAPTER  9 

DISCUSSION 
 

 

9.1  Financing Terrorism: a particular aspect of 
money laundering ?  

 
The section provides a synthesis of Australia’s and the EU’s contrasting legislation and 

examines the issue in a global context.  

 

 

9.1.1  Differences between Australian and European Union 
legislation 

 

EU’s legislation against the financing of terrorism is part and parcel of its anti-money 

laundering apparatus, which is part of its legislation against organised crime. 

Australia’s legislation is different and complex. When Australia enacted its first anti-

terrorism financing measures, it had no specific legislation against organised crime. Its 

legislation against the financing of terrorism bears many similarities with the legislation 

against money laundering and is intertwined with it, however in several aspects, it 

stands separate from its provisions against terrorist organisations.   

 

Australia’s anti-money laundering legislation criminalises conduct (dealing) when 

money or property is proceeds of crime or at risk of becoming an instrument of crime, 

independently of its origin being legitimate or criminal.577 There is no corresponding 

provision in EU anti-money laundering legislation. The Australian offence, which goes 

against the original idea of money laundering which is exclusively concerned with 

proceeds of crime, fits however very well in the new legal landscape of anti-terrorism 

financing which aims at preventing funds of whatever origin, whether legitimate or 

criminal, from being used to finance a terrorist act. In that sense, Australia’s anti-money 

laundering legislation can be seen as avant-gardist. 

 

                                                
577  S400.3 to 400.8 Criminal Code (Cth). 
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This highlights both a difference to and a lack of coherence within EU’s legislation. 

Until 2008 when its legislation on organised crime was updated,578 it was a crime in the 

EU to finance a terrorist organisation but there was no specific provision on financing 

another type of criminal organisation. On that point, Australian legislation appeared 

much more robust than its EU counterpart.  

 

Conceptually, Australia’s and EU’s money laundering legislation are different. To 

summarise, Australia’s anti-money laundering legislation looks forward (at the risk 

which may materialise) while European legislation looks backwards at the (criminal) 

origin of the assets. Australia’s anti-money laundering legislation aims to facilitate the 

administration and enforcement of taxation laws while the European directive aims at 

preventing its financial system from being used for money laundering. 

 

Though in each case, the legislation has a preventive purpose, Australia intervenes at 

the very early phase of the money laundering process that is when the illegitimate 

monies are about to be brought into the financial system that would disguise their illicit 

origin.  

 

Australia’s and the EU’s legislation have also embraced different perspectives since 

core elements of the offences, as defined by international treaties, are not the principal 

focus of Commonwealth law. The concealment element in money laundering is not 

central to the “proceeds of crime” offences of Code, and the actual purpose of the 

funding is absent from the offences of financing a terrorist organisation.  

 

Australia’s anti-terrorism financing legislation focuses on dealing with funds and the 

potential risk it may entail rather than on the purpose of the funding, which is the 

commission of a terrorist act. By contrast, the EU’s legislation focuses on the object of 

the transaction which is the perpetration of a terrorist act. It does not sanction risk. It is 

not concerned with the channel, whether it is an organisation, a person or even a 

terrorist. The fault elements are also vastly different. While the EU requires knowledge 

and intent, Australia has broadened the fault elements to include recklessness in 

terrorism financing, as well as negligence and recklessness in money laundering 

legislation.  

 

                                                
578  Art.2, Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised 

crime. 
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Australia’s legislation conveys the idea that money laundering and acts of terrorism can 

be prevented by regulating financial transactions, which leads to a false sense of 

security. As Galland explains, 

[t]he over-prescriptive trend of Australian legislation leads us to believe that acts 
of terrorism financing could be prevented if regulations had been scrupulously 
observed. The over emphasis on prescriptive rules ignores that the threat 
terrorism/organised crime is fluctuating as terrorists and money launderers 
adapt their behaviour to the new rules.579 

 

Commonwealth offences carry more severe penalties than those of the EU.580 Taking 

into account that Australia’s legislation has been constructed for tax purposes, the 

penalties appear high. The reason for Australia’s very harsh legislation is difficult to 

comprehend. The mechanism in place seems to suggest that Australia is confronted 

with a high prevalence of money laundering cases and terrorist attacks. However, 

contrary to the EU, which has suffered from terrorism for several years, there had been 

no terrorist attack on Australian soil at the time the legislation was enacted.581 

Furthermore, the use of its financial institutions for funding terrorism is scarce.582 

 

 

9.1.2  Main differences between money laundering and 
terrorism financing in a global context 

 

International measures against the financing of terrorism are a mere extension of the 

anti-money laundering apparatus.583 Their extension to tackle the funding of terrorism 

has been made without due consideration of the nature of terrorism financing.584 Since 

they do not address adequately the way terrorism is funded, they are ineffective to 

prevent acts of terrorism. 

 
 
A.  Different methods and purposes 

Before the turn of the century, the technical methods used by terrorist organisations to 

transfer funds from illegal sources differed little from those used by traditional criminal 

                                                
579  PERETTI-WATEL Patrick (2006), L’expert, le profane et le terrorisme: quelques éléments de 

réflexion socioloque, Canadian Journal of Criminology and Criminal Justice, 2006, Vol.48(3) p.388-9 
580  DELOITTE Bedrijfsrevisoren (2011). 
581  By 2013, more than 30 persons had been convicted for preparatory terrorism offences. 
582  WALKER (2004), p.100. 
583  VLCEK (2007) p.100. To corroborate, the latest 2012 revision of the FATF Recommendations has 

now integrated the Special Recommendations against Terrorism into the Forty Recommendations. 
584  LEVI (2010) pp.653-4. 
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organisations.585 The EU was therefore justified in including terrorism, a serious crime, 

as a predicate offence for money laundering in its legislation against criminal 

organisations. The FATF, whose initial mandate was to counteract the rise of organised 

crime, followed suit in 1996.  

 

Terrorism is a very serious crime. Financing terrorism is undoubtedly a very serious 

crime, but conversely to all other serious crimes targeted by the anti-money laundering 

apparatus, it does not generate proceeds. Money is the means of the crime (i.e. the 

terrorist act) that is to be seized, not the financial benefit of the crime, which in case of 

terrorism is non existent. This is reflected in EU legislation which contrasts a criminal 

organisation’s objective (obtaining material benefit) with that of terrorist groups which 

have a “terrorist” objective.586 

 

Today, considering terrorism and terrorism financing as predicate offences for money 

laundering is not a satisfactory solution though it is consistent with the occasional 

funding of terrorist organisations by criminal activities.587 The reasoning is flawed when 

the funding originates from legitimate incomes. Hence, Kersten rightly expressed the 

view that 

[…] it makes no sense to designate the financing of terrorism as a money 
laundering predicate offence. Rather it should be recognised and distinguished 
as a separate category. (…) Of course, [… there is a] criminal intent, but it 
makes no sense to construe the funds used to promote the cause as the 
‘proceeds’ of that criminal intent. 588 

 

The terrorist acts at which recent legislation is aimed have been funded by legitimate 

sources, often from the terrorists’ own income or by small innocuous transactions.589 

                                                
585  Such as bank and other financial institutions. FATF, Report on Money Laundering Typologies 2001-

2002, OECD, Paris, 1 February 2002, §15. 
586  Art.1, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. See Part 

II, Chapter 14. 
587  GRABOSKY Peter, STOHL Michael (2010), Crime and Terrorism, Compact criminology, Sage, 

London, pp.73-86. 
588 KERSTEN Armand, Financing of Terrorism - A Predicate Offence to Money Laundering, European 

Journal of Law Reform, Vol.4, Issue 2 (2002), p.306. 
589  VLCEK (2007) pp.113,4. FATF, 1998-1999 Report on Money Laundering Typologies 2001-2002, 

OECD, Paris, 1 February 2002, §12. This criterion is not decisive since powerful criminal 
organisations are active in the legal economy. See CHAMPEYRACHE Clotilde, Mafia et économie 
légale: pillage et razzia in “Pillages et pirateries”, Hérodote, Découverte, Paris, 2009, p.125-137. 
FATF, Guidance for Financial Institutions in Detecting Terrorist Financing Activities, 24 April 2002, 
p.6: “Several FATF experts have mentioned that the funding needed to mount a terrorist attack does 
not always call for large sums of money, and the associated transactions are usually not complex.  
For example, an examination of the financial connections among the September 11th hijackers 
showed that most of the individual transactions were small sums, that is, below the usual cash 
transaction reporting thresholds, and in most cases the operations consisted of only wire transfers. 
The individuals were ostensibly foreign students who appeared to be receiving money from their 
parents or in the form of grants for their studies, thus the transactions would not have been identified 
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Based on the assumption that some terrorist organisations are funded by donations for 

charities, SR VIII is the only recommendation that does not pertain to money 

laundering.590 It calls for the monitoring of voluntary contributions to organisations. 

What complicates the matter is that “in many cases the charities to which donations are 

given are in fact legitimate in the sense that the charities do carry out some of the work 

they purport to do.”591 Monitoring the transfer of legitimate assets and not proceeds of 

crime rests on an a contrario scenario which is the basis of the money laundering 

legislation. 

 

This study of organised crime and terrorism and their financing has revealed a 

paradox: Terrorist organisations are clearly criminal groups. However, the financing of 

terrorism has wrongly been construed as a particular aspect of money laundering.  

 

 

B.  Detect, prevent and suppress 

The anti-terrorism apparatus has allegedly been set up to prevent the commission of 

acts of terrorism by detecting financial transactions. However, so far, such pre-emptive 

detection has not occurred, mainly because the amounts involved are too small and 

inconspicuous to be detected.592 As the FATF observed, 

[t]he apparent legal source of this funding may mean that there are few, if any, 
indicators that would make an individual financial transaction or series of 
transactions stand out as linked to terrorist activities.593 

 

Since the anti-money laundering system was meant to track large amounts of money, it 

is ill-adapted to identify pre-emptively the financing of a terrorist act the funding of 

which often-times relies on small financial transactions. Complex organised terrorist 

networks which require large amounts of money will use financial services. Therefore, 

those amounts can be detected with “conventional anti-money laundering regulations” 

in the same manner as for other organisations.  

 

The inadequacy of the anti-money laundering machinery in general and the Special 

Recommendations in particular to tackle satisfactorily the financing of terrorism needs 

                                                                                                                                          
as needing additional scrutiny by the financial institutions involved.” FATF, Report on Money 
Laundering Typologies 2001-2002,  §17. 

590  Now Rec 8, FATF Recommendations, 2012.  
591  FATF, Report on Money Laundering Typologies 2001-2002, §13. 
592  BARRETT (2009) p.17; FATF, 1998-1999 Report on Money Laundering Typologies 2001-2002, §19; 

VLCEK (2007) p.114. ALLEN William (2003), The War against Terrorism Financing, Journal of 
Money Laundering Control, 2003, Vol.6 n°4, pp.306. No case law has been found that would 
substantiate a preventive effect of anti-terrorism financing regulations. 

593  FATF, 1998-1999 Report on Money Laundering Typologies 2001-2002, §17. 
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to be raised. In 2008, the EU Counter-Terrorism Coordinator acknowledged that the 

apparatus against the financing of terrorism had not been as successful as 

expected.594 These shortcomings should be seen as the opportunity to question the 

validity of anti-terrorist financing measures and call for a review of the strategy against 

terrorism in general.595 

 

Given the unsound theoretical framework of recent legislation against the financing of 

terrorism, any solution would need to take into account the distinction between the 

laundering of assets which originated from serious crimes,596 and the financing of 

terrorism from legitimate sources.597 Unfortunately, the FATF in its latest revision of the 

recommendations failed to do so.598  

 

From a theoretical perspective, funds from legitimate sources should be excluded from 

the anti-money laundering scheme. If some sort of data collection is maintained, its 

purpose would not be so much to pre-empt terrorist acts as to have a mechanism 

capable to trace a posteriori the movement of funds. This collecting system already 

existed before 2001.599  

 

The fight against terrorism cannot be won on the financing front alone. Fighting 

terrorism is a multi task effort, from the law makers to law enforcement agencies and 

intelligence services. As Roberge observes:  

the most successful operations against terrorist financing have not come 
through large or suspect transaction reports but rather from sound intelligence 
work. The anti-money laundering regime in the United States and elsewhere 
has already been amply criticised yet that same system despite its many 
failings is advocated to deter terrorist financing.600 

 

Many experts and academics advocate a range of coordinated strategies to tackle the 

problem, including use of infiltrators, international intelligence cooperation, targeting 

passive state sponsorship, diplomatic pressure, human intelligence gathering, 

education and public relations campaigns.601  

                                                
594  COUNTER-TERRORISM COORDINATOR (2008), p.2. 
595  VLCEK (2007) p.100. 
596  Such as proceeds of racketeering, abduction, drug trafficking and other crimes committed by 

terrorists to fund their organisations 
597  ROBERGE Ian (2007), Misguided policies in the war on terror? The case for disentangling terrorist 

financing, Politics, Oct 2007, Vol.27(3) 2007, p.202. 
598  FATF, The FATF Recommendations, International Standards on Combating Money Laundering and 

the Financing of Terrorism & Proliferation, 15 February 2012. 
599  VLCEK (2007) p.101. 
600   ROBERGE (2007) p.200. 
601  BARRETT (2009) p.18; FREEMAN (2011) pp.471-473; JONSSON, CORNELL ((2007) pp.76,77; 

LEVI (2010) pp.666-7; ROBERGE (2007) p.200; SMITH, MCCUSKER, WALTERS (2010), p.5. 
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The battle against terrorism cannot be won by monitoring funds transfers.602 Such 

control has been ineffective to prevent acts of terrorism; it has cost millions to the 

economies of the countries that have implemented it. It has also diverted law 

enforcement resources to a sector that did not yield the expected results. Given public 

resources are limited, it is essential to reorient law enforcement activities where they 

are the most effective. Too many resources have been put on fighting terrorism 

financing and were taken away from the organised crime front.603 Some of the 

consequences of maintaining inefficient machinery are discussed in the following 

sections. 

 

 

 

9.2   Questioning the rationale 

9.2.1  From carpet bombing legislation to risk-based 
supervision 

 

This chapter looks at the costs of the anti-money laundering and terrorism financing 

schemes and reflects on the measures taken in the EU and Australia to minimise them. 

 

9.2.1.1  Introduction 

Stessens rightly observed that   

most legislators have opted for what could be described as the legal equivalent 
of carpet bombing: (almost) every activity that may be construed as being for 
the purpose of money laundering has been criminalised.604  

 

The more FATF’s Recommendations on money laundering legislation were adapted to 

various methods of concealing the origin of ill-gotten assets, and extended to the 

financing of terrorism and more recently to the financing of weapons of mass 

destruction,605 the more financial and non-financial institutions and individuals alike 

were subjected to the legislative machinery.606 Extending the anti-money laundering 

                                                
602  BARRETT (2009) p.17. 
603   SHELLEY, PICARELLI (2005), p.54. 
604  STESSENS (2000), p.126. 
605  Recommendation 7, 2012 FATF Recommendations. 
606   In its second directive on money laundering, in 2005, the Council formally extended its requirements 

to other financial businesses such as bureaux de change, money transmitters, insurance companies 
and investment firms (Art.3), as well as to non financial individuals such as auditors, external 
accountants, tax advisors, real estate agents, dealers in high value goods, auctioneers, and notaries 
and other independent legal professionals, when they take part in ”financial or corporate 
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scheme to the financing of terrorism and the proliferation of weapons of mass 

destruction appears to have been done on the premise of political convenience rather 

than appropriateness.607 This machinery however does not yield the expected results 

and is very costly to maintain. 

 

A.  Poor results 

When anti-money laundering legislation was introduced, it was considered the panacea 

to bring heads of criminal organisations to justice and hamper criminal activities. It was 

expected that a large number of heads of criminal groups and professional money 

launderers would be brought to justice.608 This has hardly been the case.609 Few 

prosecutions have occurred as a direct result of a suspected transaction report. 

However, the FATF alleges that they have “in numerous cases helped in providing 

valuable information and intelligence for investigations being conducted”.610 In 

Australia, the few figures given in the AUSTRAC report are not convincing.611 It 

appears that the case of Al Capone was the exception rather than the rule. 

 

Though some individuals have been prosecuted and sentenced for money laundering 

offences, few of them were heads of crime syndicates, and organised crime is still 

flourishing. Similarly, anti-terrorism financing regulations were to be the silver bullet 

against terrorism.612 The following section examines why they have not been effective 

globally either.  

 

In Australia, it is the predicate offender who is the money launderer. He is not a 

professional money launderer.  

                                                                                                                                          
transactions, including providing tax advice, where there is the greatest risk of the services of those 
legal professionals being misused for the purpose of laundering the proceeds of criminal activity.” 
These businesses were included in two stages in Australia’s legislation (first tranche in 2006 and 
second tranche in 2010). 

607  For instance, the European Commission had reservations regarding the inclusion of any dealers in 
high value items given problems of monitoring the application of the new imposed rules, but these 
practical considerations were brushed away for political reasons. Cf. EUROPEAN COMMISSION 
(1999), Proposal for a European Parliament and Council directive amending the Council  directive 
91/308/EEC on prevention of the use of the financial system for the purpose of money laundering, 
COM(1999) 352 final, 14.7.1999, p.8. 

608  GURULE (1995), p.825. 
609  For instance in the USA. See GURULE Jimmy (2008), Unfunding Terror-the Legal Response to the 

Financing of Global Terrorism, Edward Elgar Publ. Ltd, Cheltenham UK, 2008, p.373; WARDE 
(2007). 

610   FATF VI, Annual Report, 8 June 1995, p.15.  
611  In its 2010-2011 Report, AUSTRAC does not indicate the number of prosecutions that took place 

thanks to its work, though it mentions that some money laundering cases went to court (p.79). The 
report insists on AUSTRAC’s contribution to 61,619 investigations led by the Australian Taxation 
Office (ATO) “which resulted in AUD241.11 million in additional tax assessments being raised”, as 
well as 679 Centrelink cases and “AUD6.7 million of annualised savings for Centrelink AUSTRAC”, 
Annual Report 2010-11, p. 59. 

612  JONSSON, CORNELL (2007), p.76. 
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[A]lmost all the money laundering cases that could be brought involved self 
money laundering, that is, the dealing of proceeds of crime by the perpetrator of 
that crime him or herself. In such cases, Australian judges invariably sentence 
the predicate crime and the money laundering offences concurrently.613 

 

This tends to indicate that those prosecuted were not involved in large criminal 

organisations. Commonwealth money laundering legislation has not been effective in 

catching the “big fish” of organised crime. 

 

B.  Cost of compliance614 

In his study on money laundering, Stessens contrasts the American approach with the 

Swiss one.615 The former is mainly repressive and has been largely adopted by 

Australia and the UK. The latter is predominantly preventive. Both have influenced the 

adoption of the FATF Recommendations and the European money laundering 

Directive.616 The American legislation illustrates mistrust towards financial institutions 

while the Swiss approach is more consensual for it fosters a close cooperation 

between financial institutions and law enforcement agencies. This close cooperation 

has now been endorsed by the FATF in its move towards a risk-based approach.617 

 

Mistrust towards financial institutions has led countries such as the USA and Australia 

to adopt legislation that does not give a large appreciation margin in its implementation, 

such as the systematic reporting of transactions over $10,000. This has led to the 

creation of huge banks of data, which are both costly to analyse and in which it is 

almost impossible to find a substantial case of interest.618 

                                                
613  FATF (2005), Third Mutual Evaluation Report on Australia, p.28, §83. 
614  This section does not address the costs for poor countries. They have been mentioned in Chapter 

13. 
615  STESSENS (2000) pp.96-112. The reasons why “the American model can be seen as predominantly 

repressive while the Swiss one is predominately preventive” can be explained by the different 
interests pursued by the legislators. In the USA, where organised crime is rife and the illegal drug 
market large, the main concern is to prevent drug trafficking organisations from using their profits to 
finance further illegal activities by tracking the assets and confiscating them, while for Switzerland, 
which offers a small market for criminal organisations, the main concern is to prevent its financial 
institutions from being misused by criminals whose main operations are located outside its borders. It 
is therefore very logical for Switzerland to have been the first country to extend the predicate offence 
of money laundering to any crime, even one committed outside Swiss territory. The more consensual 
approach could also be explained by the initially private initiative taken by the Swiss Banking 
Association to issues guidelines and best practices against money laundering (Convention relative à 
l’obligation de diligences des banques, CDB, 1977 / Due Diligence Agreement) which was taken up 
by the Basel Committee (Basel Statement of Princples, 12 December 1988). 

616  STESSENS (2000) p.112. 
617  See interpretative notes of the 2003 FATF Recommendations in FATF, The Forty 

Recommendations, October 2003, (incorporating all subsequent amendments until October 2004).  
618  Reports that banks had to fill out are like the “proverbial needle in a haystack” with a ratio of 25,000 

reports to one case brought, and 0.2 percent convictions, according to Lawrence LINDSEY, principal 
economic adviser of candidate George W Bush in invading financial privacy, Financial Times, 19 
March 1999. VLCEK William (2008) p.26-27. 



 - 148 - 

 

The advantage of the threshold reporting system is its transparency. Its drawback is to 

have forced criminal organisations into “smurfing” thus defeating the reporting 

system.619 Hence, prescriptive legislation has to be constantly adapted to new money 

laundering techniques. 

 

The risk-based approach favours the reporting of suspicious transactions. This system 

acknowledges relevant industries’ expertise in detecting whether a transaction or a 

service could be part of a money laundering scheme. This system has two main 

advantages for the State. Firstly it is economical, as the costs are borne by the 

reporting entities which must train their staff and check that the guidelines are being 

observed. The downside is that these costs are passed on to customers.620 Secondly, it 

is also more efficient than the threshold reporting system for only suspicious 

transactions are reported, leading enforcement agencies to concentrate immediately 

on relevant cases.621 The system however has two main drawbacks. The first is the 

breach of the client confidence in financial institutions which are seen as law 

enforcement agents. The second is the reliance on the ethics and training of financial 

institutions' personnel. Therefore great attention must be paid to the supervision of 

financial institutions to ensure that they comply with the regulations issued by the 

prudential supervisory authority.  

 

From the outset, Australia has adopted a dual reporting system of mandatory reporting 

of transactions above AUD10,000 and of suspicious transactions which leads to the 

production of colossal amount of reports, over 44 millions annually, of which less than 

45,000 are suspicious transactions reports.622 Of all reports transmitted, only a handful 

lead to prosecution and even less to a conviction,623 which indicates that the system is 

                                                
619  i.e. the practice of converting cash of small denominations into large notes and then depositing them 

in banks in amounts of less than AUD 10,000 in order to avoid the reporting obligation. 
620  ROSS Stuart, HANNAN Michelle (2007), Australia’s New Anti-Money Laundering Strategy, Current 

Issues in Criminal Justice Vol.19, N°2, 2007, p.147. 
621  “Statistics indicate that whilst there are relatively fewer notifications of suspicious transactions, they 

typically result in a criminal prosecution. An unusual transaction notification system would generate 
probably less than 5 per cent of criminal investigations, whereas the corresponding figure for a 
suspicion-based system could be well over 50 per cent.” PIETH, AIOLFI (2004) pp.xix and 18. 

622  Cash Transaction Reports Act (Cth) 1988. During 2010-11, AUSTRAC received a total of 44,068,331 
transactions reports (a 104 % increase from the previous year) of which 44,775 were suspicious 
matters reports (a 5.5% decrease from the previous year.). AUSTRAC, Annual Report 2010-11, 
Summary. “1,619 cases investigated by the Australian Taxation Office during 2010-11 which resulted 
in $241.11 million in additional tax assessments being raised.” The influence on criminal 
investigations is less clear. In the UK, as in Australia, many suspicious transactions reports are 
“worthless” (TYRE Colin QC (2010), Anti-money laundering legislation: implementation of the FATF 
forty recommendations in the European Union, Journal of the Professional Lawyer, Annual, 2010, 
p.78). 

623  The FATF team found that between 2003 and 2005 in Australia ten cases had been dealt with 
summarily and three on indictment, with five convictions. FATF (2005) Third Mutual Evaluation 
Report on Australia, §27-31, pp.6,8. 



 - 149 - 

not efficient in accurately detecting money laundering cases. This contrasts with the 

corresponding figures for a suspicion-based system that suggest that over 50% of 

notifications are processed into criminal investigations.624 Australian authorities appear 

never to have questioned the cogency of its system.625  

 

When the new laws were introduced in Australia, some questioned the justification for 

the change.626 Given their broad spectrum and severe penalties, the question that 

should be asked today is whether Australia’s repressive legislation is more effective in 

detecting money laundering and terrorism financing than States that have adopted a 

more consensual approach. 

 

Contrary to what was promised, confiscated assets that go into the State coffers do not 

compensate the sums involved.627 Anti-money laundering and terrorism financing 

requirements generate two types of costs: on one hand, the costs of reporting to those 

subjected to the legislation and on the other the costs of analysing the data transmitted 

by law enforcement agencies.628 To analyse each of these reports requires a large 

personnel. If there are not sufficient analysts, the system is inefficient. Today 

compliance costs are estimated to run into millions of dollars.629 These high costs do 

not guarantee however that the system is efficient since alerts are too often “false 

positives”.630 These costs impact on the domestic economy as they are passed on to 

consumers by way of increased borrowing costs and higher taxes.631  

                                                
624  PIETH, AIOLFI (2004) p.18. 
625 GORDON (2011), p.505. 
626  LAW COUNCIL OF AUSTRALIA, letter to the Senate Legal and Constitutional Committee - Inquiry 

into the Anti-Terrorism Bill (No.2) 2004, 15 July 2004, p.4. 
627  For instance, in the UK, a study has estimated the total costs (to firms, customers and law 

enforcement) for implementing customer review would amount to £17 millions to 92 millions 
(excluding the direct cost to the FSA), PRICEWATERHOUSE COOPERS LLP, Anti-money 
laundering current customer review cost benefit analysis, The Financial Services Authority, London, 
23 May 2003, p.4. 
Official media reports tend to refer to the “street value” of the seized drug (Australian Federal Police, 
Three charged over $87.5 million cocaine haul / Official Media Release, 12.03.08)  which can be 
misleading. For instance, a drug trafficker was arrested and charged for importing 13 kilos of cocaine 
(street value close to AUD1,3 million). However, he had to pay his overseas suppliers. He was 
selling the drug for AUD 60 per gram to street sellers who resold it for AUD100 per gram. The 
trafficker made a profit estimated to be AUD 240,000 between 2004 and 2011, which makes a yearly 
income of about AUD 35,000, a far cry from the income generally attributed to illegal drug importers 
(MASPOLI Philippe, Un trafiquant a vendu 13 kilos de coke, 24 Heures, 03.10.12).  

628   In the UK the estimated cost of anti-money laundering regulation was at £274 million annually, that is 
40% of the total cost burden of financial regulations. (Real assurance risk management, 2006). For 
the period 2005 to 2008, in the USA an estimated total cost of the AML/CFT regime (hardware, 
software, maintenance and other compliance related activity was forecast at USD14.7 billion. 
(VLCEK (2008), p.28). COAD Bill (1991), Cash Transaction Reports Agency Targeting Money 
Laundering with Tax Revenue Underpinning, Current Issues in Criminal Justice, 1990-1991, p.92. 

629   YEANDLE Mark, MAINELLI Michael, BERENDT Adrian and HEALY Brian (2005), Anti-money 
Laundering requirements: Costs, Benefits and Perceptions, Corporation of London City Research 
Series N°6, June 2005, p.24. Half a trillion dollars, according to KOCHAN Nick (2005), The Washing 
Machine, Observer, 5 June 2005. 

630   The Commission asked stakeholders to provide evidence about the costs of compliance with AML 
rules. One stakeholder responded that they had calculated the costs of screening transactions to be 
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From an early stage, the entities subject to anti-money laundering and counter-

terrorism financing legislation (AML/CTF) have consistently voiced their objection to the 

system given the high costs they incurred.632 These concerns have been dismissed on 

the ground of public interest, at least in the UK and Australia.633 However, the cost of 

implementing the anti-money requirements has been an early concern to the European 

Commission.  

 

 

9.2.1.2   Risk minimalisation 

In the EU, the concept of risk minimalisation is as old as money laundering legislation 

itself.634 It has been re-stated on several occasions by various EU authorities, making it 

a key concept of its policy.635 Examination of Australian legislation shows that Australia 

pays lip service to the concept. 

 

European Union 

In its first review of the directive, in 1995, the European Commission stated that a 

balance should be kept between the burdens imposed on financial institutions and 

individuals and the real risk of money laundering. Risk should be taken into account 

when issuing specific obligations to be applied to each profession and the appropriate 

system to enforce them. 

It is clear that money laundering can be carried out through virtually any kind of 
business. However, this does not mean that the provisions of the Directive 
should be applied to any kind of professions and undertakings regardless of the 
real risk involved (i.e. the fact that pizzerias were involved in a very known 

                                                                                                                                          
in excess of AUD400 million (4.5 billion messages). However 99% of alerts were "false positives". 
EUROPEAN COMMISSION (2011), Directorate General Internal Market and Services, Meeting with 
EU Private Stakeholders on Anti-Money Laundering and Counter Terrorist Financing Policy, 
Brussels, 17.02.2011, p.4. VLCEK (2008) p.27; MCCULLOCH, PICKERING, MCQUEEN, THAM, 
WRIGHT-NEVILLE (2004), pp.74. 

631   SATHYE (2008) p.349; VLCEK William (2008) p.28. 
632  A separate study prepared for the FSA (i.e. the UK AUSTRAC) in 2003 put the estimated compliance 

cost of a single anti-money laundering regulation to verify customer identify at $2 per person, with a 
total program cost estimate at £174 million. EUROPEAN COMMISSION (2011), Meeting with EU 
Private Stakeholders on Anti-Money Laundering and Counter Terrorist Financing Policy. 

633  JACK R B (1993) in International Efforts to Combat Money Laundering: the Role of the financial 
Action Task Force, The Hume Papers On Public Policy, Volume 1, n°2 Summer 1993, Edinburgh 
University Press, pp.x,xi.; SHERMAN (1991) p.82, §4.133. 

634  Art.3.(3) and (7), Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the 
financial system for the purpose of money laundering. See for instance the exception to the 
identification requirement, extended in the revised  (Art 3.9). 

635  Risk assessment and risk management policy has been introduced in the EU since the early 90s. 
GALLAND Jean-Pierre (2006), Gestion des risques, lutte contre le terrorisme, Canadian Journal of 
Criminology and Criminal Justice, June , Vol.48(3), p.363. 
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money laundering case does not justify a requirement for the identification of all 
pizzerias’ customers).636 

 

Several EU bodies underline that monitoring should be done according to the principle 

of proportionality.637 The 2005 Directive explicitly institutes risk-based supervision. The 

introduction of a risk assessment has two main consequences: first, it extends the 

possibilities of simplifying the customer due diligence that already existed in the 

previous Directives;638 secondly, it requires a higher level of vigilance or “enhanced 

customer due diligence” in situations when the money laundering risk is clearly 

greater.639  

 

In the 2005 Directive, the costs and efficiency factors have led the legislator to give a 

greater appreciation margin to the service providers who are now allowed to act on a 

risk assessment basis on money laundering matters.640 However, as van de Broek 

shows, these changes seem to be the result of a gradual and natural development that 

has taken place over the past 20 years.641 She also noted that “although the obligations 

for entities subject to regulation are rather harmonised and well adjusted to a risk-

based approach by the EU Directives, the way in which compliance is enforced by the 

supervisory authorities remains to great extent dependent on the national systems.”642 

Few studies have been conducted on whether the preventive AML/CFT Directive 

                                                
636   EUROPEAN COMMISSION (1995), First report on the implementation of the Money Laundering, p.8, 

point.4. The Commission had expressed reservation regarding the inclusion of any auctioneers and 
dealers in high value items such as luxury cars, jewellery stamps or coin, given problems of 
monitoring the application of the new imposed rules. It would have preferred to include among non-
financial entities only the real estate sector, accountants, auditors and casinos. cf. EUROPEAN 
COMMISSION (1999), Proposal for a European Parliament and Council directive amending the 
Council directive 91/308/EEC on prevention of the use of the financial system for the purpose of 
money laundering, p.8. 

637   EUROPEAN ECONOMIC AND SOCIAL COMMITTEE (2006), Opinion on the Proposal for a 
Regulation of the European Parliament and of the Council on information on the payer 
accompanying transfers of funds COM(2005) 343 final, 8.8.2006, 3.3.1. See also EUROPEAN 
CENTRAL BANK (2005), Opinion of 15 December 2005 on a proposal for an EC regulation on 
information on the payer accompanying transfers of funds (COM/2005/56) (2005/C 336/07), OJ 
C336, p.109, 31.12.2005 and EUROPEAN COMMISSION (2005), Proposal for a Regulation of the 
European Parliament and of the Council on information on the payer accompanying transfers of 
funds, COM(2005)343 final, 2005/0138 (COD), 26.7.2005, p.5.  

638  That is when there is clearly a reduced risk of money laundering. 
639  See art.2 and 3, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 

2005 on the prevention of the use of the financial system for the purpose of money laundering and 
terrorist financing. 

640   Art.8, Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on 
the prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing. 

641   VAN DEN BROEK Melissa (2011), The EU’s preventive AML/CFT policy: asymmetrical 
harmonisation, Journal of Money Laundering Control, Vol.14, N°2, 2011, p.180. 

642  EUROPEAN COMMISSION (2012), Report on the application of directive 2005/60/EC on the 
prevention of the use of the financial system for the purpose of money laundering and terrorist 
financing, p.3. Some have complained about the lack of criteria to make a considered assessment; 
see SIMONOVA Anna (2011), The risk-based approach to anti-money laundering: problems and 
solutions, Journal of Money Laundering Control, Vol.14, N°4, 2011, pp.346-358.  
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approach is well implemented on a national level, and only in relation to selected 

issues.643  

 

It must be emphasised that the most recent regulations pertaining to the financing of 

terrorism however revert to a prescriptive practice: Mandatory reporting has been 

introduced for transactions above a certain threshold and systematic control of cash 

movements across the border has now been implemented.644  

 
In the proposed fourth money laundering directive, the necessity of a risk based 

approach is further underlined and developed by ensuring a tailored and flexible risk-

based approach. In order to ensure a consistent implementation of the EU anti-money 

laundering legislation, the role of the European Commission is strengthened. It has the 

responsibility to ensure that the rules are risk-focused and adjusted to address new 

emerging threats.645 The Commission is also entrusted with the task of identifying third 

country jurisdictions which have strategic deficiencies in their national AML/CFT 

regimes (referred to as ‘high-risk third countries’). 

 

 
Australia 

Though nearly twenty years ago Australian academics advocated some form of risk 

management,646 the concept has only been introduced recently in Australian 

legislation. However, enforcement still remains tainted with a prescriptive approach.647 

 

Spurred on by the FATF, the Commonwealth Government introduced in 2006 a risk-

based approach to anti-money laundering and counter-terrorism financing under which 
                                                
643   DELOITTE Bedrijfsrevisoren (2011); PELLEGRINA Lucia Dalla, MASCIANDARO Donato, The Risk-

Based Approach in the New European Anti-Money Laundering Legislation: A Law and Economics 
View, Review of Law & Economics, 2009, Vol.5(2), pp.931-952; WALTERS Julie, BUDD Carolyn, 
SMITH Russel G, KIM-KWANG, CHOO Raymond, MCCUSKER Rob and REES David, Anti-money 
laundering and counter-terrorism financing across the globe: A comparative study of regulatory 
action, Australian Institute of Criminology, Research and public policy series n°113, Australian 
Institute of Criminology, Canberra, February 2012. 

  For a general examination of risk-based approaches, see HUTTER Bridget M (2005), The 
Attractions of Risk-based Regulation: accounting for the emergence of risk ideas in regulation, ESCR 
Centre for Analysis of Risk and Regulation, Discussion Paper 33, London School of Economics and 
Political Science, March 2005, pp.1-17.  

644  Regulation (EC) No.1889/2005 of the European Parliament and of the Council of 26 October 2005 
on controls of cash entering or leaving the Community, OJ L 309, 25.11.2005 

645  A range of financial bodies such as the European Supervisory Authority, the European Banking 
Authority, the European Insurance and Occupational Pensions Authority and the European 
Securities and Markets Authority as well as Member States are required to provide risk assessment 
opinion or reports to the European Commission, which is given the task to coordinate the response 
to new emerging threats that could affect the internal market. 

646  BRAITHWAITE John (1993), Following the Money Trail to What Destination? An Introduction to the 
Symposium, Alabama Law Review, Vol.44(3), pp.657-668. FISSE Brent (1994), Money Laundering, 
Regulatory Strategy and Internal Corporate Controls, Current Issues in Criminal Justice, Nov 1994, 
p.181ff; FISSE, LEONARD (1997), pp.22-25. 

647   FATF (2005), Third Mutual Evaluation Report on Australia, p.7, §§315 to 320 and 365. 
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businesses are obliged to develop their own risk assessment and their own risk 

management strategy.648 These assessments and policies are sent to AUSTRAC for 

approval. The latest survey showed that the large majority of businesses estimated the 

risk of money laundering (97.8%) and terrorism financing (99.5%) to be very low or 

non-existent.649  

 

To respect the philosophy/essence of the new legislation, one would expect that the 

costs incurred by reporting entities in implementing the new legislation would be 

proportional to the risk their industry presents to money laundering and terrorism 

financing. This appears not to be the case. For small entities or those dealing with non-

financial transactions, the initial risk assessment can be very costly.650 Concerns have 

been raised that the government is underestimating the expected economic and 

practical cost of implementing the compliance programme.651 

 

McNeil rightly stated that “to be truly risk-based, the various requirements should be 

elective requirements applicable when circumstances warrant it.”652 However, 

Australian recent anti-money laundering and counter-terrorism financing legislation 

(AML/CTF) is not seen as a revamp of previous policy but rather an add-on of a new 

international principle.653 It is still therefore predominantly prescriptive.  

 

Some have noted that the justification for imposing penalties on reporting entities for 

lack of compliance has not been substantiated by evidence showing that the lack of 

compliance facilitated money laundering.654 Nevertheless, Australian legislation 

                                                
648  Businesses have flexibility to develop their own assessment of the risk of whether the designated 

service they provide to a customer may facilitate money laundering or terrorism financing and then 
implement procedures according to different risks which they have identified. However, if they are 
requested by AUSTRAC CEO, they must comply. See s165, Division 8, Anti-Money Laundering and 
Counter-Terrorism Financing Act 2006.  

649  WALTERS Julie, SMITH Russel G, DAVIS Brent, CHOO Raymond Kim-Kwang, CHADWICK 
Hannah (2012), The anti-money laundering and counter-terrorism financing regime in Australia: 
Perceptions of regulated businesses in Australia, Australian Institute of Criminology, Research and 
Public Policy Series n°117, Canberra, August, pp.70-71. 

650  GEARY Joy M (2009a), Light is the best antidote, Journal of Money Laundering Control, Vol12(3), 
pp.215-220. FIELD James (2008), Risk Management: SMEs - the Risk of Failing to Manage Risk, 
Keeping Good Companies, July 2008, Vol.60(6), p.340. A recent European study looked at 
Australia’s legislation: DELOITTE Bedrijfsrevisoren (2011), p.275. 

651  MARK Steve (2011), Implementing Anti-Money Laundering Legislation and the Professions, 
Symposium on Money Laundering Tax Evasion and Tax Havens, Faculty of Economics and 
Business, University of Sydney, 7 Nov 2008, p.6. LCA (2011), Submission, 27.05.2011. 

652  MCNEIL (2007), p.341. 
653  MCNEIL (2007), p.342. This observation contradicts Minister for Justice and Customs Ellison’s 

statement who spoke of a “fundamental overhaul of Australian legislation”, in Australia endorses 
global anti-money laundering standards, media release, 8 December 2003. See Anti-money 
laundering and counter-terrorism financing Bill 2006, Replacement Explanatory Memorandum, pp.6 
and 7. 

654  MCNEIL Chris (2007), The Australian anti-money laundering reform in the international context, 
Journal of International Banking Law and Regulation, June, 2007, Vol.22(6), p.343. The FSA has 
since “moved away from its initial financial penalty approach to a confident remediation approach for 
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contains very harsh penalties, even for recklessness. The removal of many criminal 

offences and their replacement by civil penalty provisions in the 2006 Money 

laundering and terrorism financing legislation still places the Australian AML/CTF 

regime amongst the toughest in the world.655 Moreover, the lower civil standard of proof 

applies to these penalties. Under those circumstances designated entities would be 

less inclined to take a risk of using the reduced procedures offered in the new scheme 

for fear of being found later of not having been fully compliant with the law.656 It follows 

that the paper flow may not be reduced.657 To make matters even more uncomfortable 

for these reporting entities, the AUSTRAC rules that permit a risk-based approach are 

expressed in mandatory language. As Geary puts it, “in essence, a risk-based 

approach must be used where permitted.”658 

 

Research indicates that whether or not a risk-based regime will lead to over-reporting 

depends on the legal system. For instance, “a legal system such as US adversarial 

legalism, with its strict public rule enforcement, fierce criminal and administrative 

sanctions and fearsome tort law induced a general attitude of private actors to play it 

safe.” In such a legal system over-reporting is much more likely than in a legal system 

“where regulatory enforcement is much more flexible and lenient, where sanctions are 

much lower and where the threat of liability claims is minimal.”659  

 

 

A.  Cost-benefit analysis 

Despite consulting with the stakeholders, some hold the view that Australia does not 

give enough consideration to the costs of the new regulation to the regulated entities.660 

It seems that the costs of compliance may be seen as a just reward for businesses 

which are perceived to make profits through conducting financial transactions.  

 

                                                                                                                                          
most cases of breach.” GEARY Joy (2009b), The enforceable undertakings under the microscope, 
Anti-Money Laundering Magazine, AFMA, Sydney, complimentary version, Sept, p.13. 

655  ALLENS ARTHUR ROBINSON, Focus: Anti-money Laundering – November 2006, 
656  DELOITTE Bedrijfsrevisoren (2011), p.286. Other study gave similar findings (SIMONOVA Anna 

(2011), The risk-based approach to anti-money laundering: problems and solutions, Journal of 
Money Laundering Control, Vol. 14 N°4, 2011, p.356. 

657  SIMSER Jeffrey (2011), Terrorism financing and the threat to financial institutions, Journal of Money 
Laundering Control, Vol. 14 N°4, 2011, p.342. 

658  GEARY (2009a), p.216. 
659   UNGER Brigitte, VAN WAARDEN Frans (2009), How to Dodge Drowning in Data? Rule- and Risk-

Based Anti Money Laundering Policies Compared, Review of Law & Economics, 2009, Vol.5(2), 
pp.977-978. Whereas the Australian Government does not seem to have conducted even a simple 
cost-benefit analysis before introducing the new measures. the British Financial Services Authority 
(FSA) has commissioned a report and considered the cost/benefit implications of certain proposed 
changes before deciding on what type of risk assessment and management to adopt (see 
PRICEWATERHOUSE COOPERS LLP (2003)) 

660   GEARY (2009b), p.15. SATHYE (2008). p.348. 
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The Commonwealth scheme reveals a paradox. On one hand, some experts are of the 

opinion that successive Australian Governments have ignored the complaints by the 

relevant industries regarding compliance costs and their repercussion on the 

consumers.661 On the other hand, the Government looks after its own financial 

interests. After having initially underestimated its own costs of dealing with the system 

it was setting up,662 the Government has decided recently to tackle the increased costs 

of running the AML/AFT apparatus by introducing the Australian Transaction Reports 

and Analysis Centre Supervisory Cost Recovery Levy Act 2011 (AUSTRAC Levy Act), 

an “Act to impose a levy on persons regulated by the AUSTRAC.” Its rationale is the 

following. Since reporting entities provide services that are vulnerable to exploitation for 

money laundering and terrorism financing purposes, they have created the need for 

regulation by AUSTRAC. It is therefore “appropriate that industry meet the costs of 

regulatory systems that ensure the integrity of their operating environment.” The 

objective is to ensure that “AUSTRAC will recover the costs of its business as usual 

supervisory activities as well as additional amounts to support small business 

compliance, legal costs for substantial enforcement actions, and implementation and 

administration costs for cost recovery.” To maximise the income generated by the levy, 

the AUSTRAC Supervisory Cost Recovery Levy (Consequential Amendments) Act 

amends the AML/AFT Act and introduces compulsory enrolment for all reporting 

entities regulated by AUSTRAC. It was expected that the introduction of this legislative 

package would collect $118.3 million over the period 2011-15.663 

 

The Australian Government’s latest initiative could not be more out of step with the 

conclusion of a European study on benefits and costs of anti-money laundering 

regulation which stated that 

combating the ML [money laundering] must be beneficial at all the various 
levels that are potentially involved in the rather complex operation of dirty 
money. Designing incentive-compatible regulations – both at national and 
international levels – represent the future challenge in order to increase the 
economic and political feasibility of the proposed cost and benefit analysis.664 

 

Under the Australian Government’s perspective, financial institutions are not 

considered victims of criminals. By a strange twist, the reason for the anti-money 

laundering legislation is now laid on the reporting entities and no longer on the money 
                                                
661   SATHYE Milind (2008) pp.347-363; SHERMAN (1991) p.82, §4.132. 
662   Suppression of the Financing of Terrorism Bill 2002, explanatory memorandum, outline. 
663  Australian Transaction Reports and Analysis Centre Supervisory Cost Recovery Levy Bill 2011, 

Australian Transaction Reports and Analysis Centre Supervisory Cost Recovery Levy (Collection) Bill 
2011, Australian Transaction Reports and Analysis Centre Supervisory Cost Recovery Levy 
(Consequential Amendments) Bill 2011, Explanatory Memorandum. 

664   BARONE Raffaella, MASCIANDARO Donato (2008), Worldwide anti-money laundering regulation: 
estimating the costs and benefits, Global Business and Economics Review, Vol 10,n°3, 2008, p.260. 
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launderers. The old mistrust towards financial institutions seems to endure. The 

AUSTRAC Levy Act reveals a complete change from previous rhetoric and assessment 

which saw anti-money laundering legislation as part of a strategy against organised 

crime in order to protect society as a whole.665 Now those labelled “vulnerable” are to 

pay even if there is no evidence that their industry has been used for the purpose of 

money laundering or terrorism financing or does not directly benefit from AUSTRAC’s 

regulation.666  

 

 

B.   Prescriptive rules vs. risk minimalisation 

The reduction of expenses that should have followed the introduction of the principle of 

risk assessment and risk management667 has been counteracted by the extension of 

the money laundering and terrorism financing apparatus, and their resulting costs. 

 

The present AML/CTF system has not kept its promises. It has not reduced organised 

crime as promised or preventively detected acts of terrorism.668 For those jurisdictions 

that sanction lack of reporting, it is also ineffective, as businesses tend to over-report to 

avoid sanctions.669 The most significant characteristic of the present money laundering 

and terrorism financing legislation is its inability to choose between prescriptive rules 

and proper risk-minimisation. According to Levi and Gilmore, despite their rhetoric of 

“financial crime risk management”, the discourses of international bodies such as the 

FATF are seen as  

                                                
665  Fisse queried why financial institutions had to bear AML compliance costs “It is unclear why the 

social cost of improving suspect transaction controls against money laundering should be imposed 
mainly on financial institutions rather than spread more through general taxes in the same way as 
many countries spread the costs of improving stolen vehicle tracking systems or enhancing 
surveillance technology for detecting terrorists or plane hijackers. FISSE (1994), p.187. 

666  See submissions to Australian Transaction Reports and Analysis Centre Supervisory Cost Recovery 
Levy Bill 2011 in the Senate, Legal and Constitutional Affairs Legislation Committee, Australian 
Transaction Reports and Analysis Centre Supervisory Cost Recovery Levy Bill 2011, June 2011. It is 
worthy of note that though the total amount to be collected under the levy cannot be greater that the 
cost of AUSTRAC’s regulatory activity, an over-collection is not excluded (Legal and Constitutional 
Affairs Legislation Committee (SLCALC), Australian Transaction Reports and Analysis Centre 
Supervisory Cost Recovery Levy Bill 2011). In any case the Commonwealth is using this levy instead 
of consolidated revenue (O’CONNOR Brendan (2011), Minister for Home Affairs and Minister for 
Justice, House of Representatives, Australian Transaction Reports and Analysis Centre Supervisory 
Cost Recovery Levy Bill 2011, Second Reading Speech, 12 May 2011). 

667  The risk management tool is designed to help small-to-medium sized businesses meet the 
requirements of the AML/CTF Act. 

668   THAM Joo-Cheong (2007), A Risk-Based Analysis of Australia's Counterterrorism Financing 
Regime, Soc Justice 34 n°2 2007, p.139; VLCEK (2008), p.27. It would seem that no court case has 
disclosed that terrorism offences have been discovered through the AML/CTF apparatus. 

669   UNGER, VAN WAARDEN (2009) p.963. GORDON (2011) p.522. According to LEVI, the UK is “the 
greatest devotee of anti-laundering provisions within the European Union” (LEVI Michael (2003), 
Following the Criminal and Terrorist Money Trails, in VAN DUYNE Petrus, VON LAMPE Klaus and 
NEWELL James (Eds) (2003), Criminal Finances and Organising Crime in Europe, Nijmegen, The 
Netherlands, Wolf Legal Publishers, p.121). 
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primarily oriented not so much toward risk-management as towards national 
and institutional obligations to reduce crime facilitation. In this sense, […] they 
sit securely within the absolutist “law and order” control mode rather than with 
some other risk optimization mode.670 

 

Moving from lip-service to effective implementation of risk management would require 

a fundamental change of perspective. The examination of Commonwealth legislation 

on money laundering and terrorism financing has shown that Australia’s Government is 

averse to taking risks. This is exemplified by the Code’s criminalisation of dealing with 

money when there is a risk that the assets could have a criminal origin or be used for 

the commission of a crime, a concept unknown to the European money-laundering 

directive.   

 

The Australian Transaction Reports and Analysis Centre (AUSTRAC),671 has defined 

risk as: 

the combination of the probability of an event and its consequences. In simple 
terms risk can be seen as a combination of the chance that something may 
happen and the degree of damage or loss that may result if it does occur.672  

 

There is no weight given to any of these factors. Under those terms, the probability, 

though minimal, is never zero. It would seem that Australia’s handling of risk has been 

drawn from the German philosopher Hans Jonas who has taken the precautionary 

principle to the extreme. According to Jonas, as soon as the worse is envisaged, it 

must be factored in. Since it must absolutely be avoided, lawmakers must rely on this 

hypothesis more than on tangible reality.673 Such a philosophy leads to an over-

controlling society. Based on ASIO’s statement that “a terrorist attack is feasible and 

could well occur”,674 the precautionary principle requires Australia to establish and 

maintain an expensive anti-terrorism apparatus, even if by all account the risk of a 

terrorist attack happening is very low.  

 

                                                
670  LEVI Michael, GILMORE William (2002), Terrorist Finance, Money Laundering and the Rise and 

Rise of Mutual Evaluation: A New Paradigm for Crime Control, 4 Eur. J.L. Reform, p.338. 
671  AUSTRAC is Australia’s anti-money laundering and counter-terrorism financing supervisory body 

which oversees the compliance of the “reporting entities” listed in the Act with its requirement. It is 
also competent in areas of major crimes and tax evasion. 

672  Australian Transaction Reports and Analysis Centre, Risk management – A tool for small-to-medium 
sized businesses, undated, p.2. http://www.austrac.gov.au/files/risk_management_tool.pdf last 
visited 1st October 2013. 

673  JONAS Hans (1984), The imperative of responsibility: in search of an ethics for the technological 
age, University of Chicago Press. Jonas developed his concept in the context of environment 
protection and climate change. DUBUIS Etienne, Book review, (BRUCKNER Pasca (2011), Le 
fanatisme de l’Apocalypse, Grasset, Paris) in Le Temps, 19 November 2011. 

674  ASIO’s Director-General's address to the Australian National Security Conference 2007 - 'National 
Security Intelligence and Counter-Terrorism', 27.02.2007. 
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According to risk management experts, the new AML/CFT provisions may actually be 

counterproductive to prevent and identify illegal transactions.675 It follows that the 

implementation of the precautionary principle in the anti-money laundering legislation 

has helped to make it ill-adapted to prevent money laundering; it is also ineffective 

against preventing the financing of terrorism. Therefore, the question that needs to be 

asked is what conceptual model is needed to ensure a correct “risk assessment” and 

“risk management” to prevent and detect money laundering and if such model would 

be applicable to the financing of terrorism. Galland outlines an answer based on a 

study of various models.676  

 

Taking into account that any criminals whether money launderers or terrorists have an 

ability to adapt themselves continuously to their enemy,677 anticipative imagination is a 

better preventive tool than prescriptive rules.678 Galland therefore advocates that front 

line operators should be granted greater control and initiative, rather than being 

compelled to follow a set of rigid rules. Peretti-Watel concurs.679 In order to be efficient, 

anti-money laundering and terrorism financing techniques must put human 

competence in the centre of the system.680 It follows that the best way to develop the 

capability to detect money laundering or terrorist schemes, as well as their 

perpetrators, is not by increased computer analysis, 681 but to give a leeway to front line 

operators to fulfil their tasks. Data recording should be used, not for analysing every 

single transaction, but to randomly monitor transactions.682 This requires time and the 

right to make mistakes as part of the learning process, which is precisely what 

Australian money laundering and terrorism financing legislation tends to avoid.  

 

The emphasis on AML/CTF legislation versus traditional law enforcement activities 

may not only be due to a trend towards new technologies, or as Naylor suggests a shift 

                                                
675   GORDON (2011), p.507. Many stakeholders also think that the new AML/CFT rules will not work, 

see EUROPEAN COMMISSION (2011), Meeting with EU Private Stakeholders on Anti-Money 
Laundering and Counter Terrorist Financing Policy on 1st February 2011, Brussels 17 February 
2011, p.3. 

676   GALLAND (2006), pp.359-381. 
677   CANEPPELE Stefano, CALDERONI Francesco, MARTOCCHIA Sara (2009), Not only banks: 

Criminological models on the infiltration of public contracts by Italian organized crime, Journal of 
Money Laundering Control, Vol.12 (2), pp.151-172. HARVEY Jackie (2009), The search for crime 
money - debunking the myth: facts versus imagery, Journal of Money Laundering Control, Vol.12 (2), 
p.98. 

678 GALLAND (2006), pp.372, 374. 
679  PERETTI-WATEL (2006), pp.383-395 
680  GALLAND (2006), pp.359-381; PERETTI-WATEL (2006) pp.388-389; VLCEK (2007), pp.111,112. 

Technological solutions using risk analysis methods for comparing customer transaction patterns 
against those of the notional terrorist sympathisers and profiling methodology according to 
established criteria can be easily circumvented. 

681  This view goes against FISSE and LEONARD (1997), pp.78. 
682  FISSE and LEONARD (2003), pp.22-25;  PRICEWATERHOUSE COOPERS LLP (2005), p.7. 
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to prosecute market-based crimes rather than predatory offences.683 It could possibly 

also be explained by a more general inclination in western societies to value clerical 

work rather than hands-on jobs, paperwork rather than field work. As a result, the 

traditional work of law enforcement has been put aside. Nevertheless, it is through this 

painstaking and dangerous work in the field that Italy has scored its great successes 

against various criminal organisations.684 It appears that the anti-money laundering 

machinery has played a very marginal role, at best, in the arrest of the heads of these 

organisations. In a similar way, it is the close cooperation between French and Spanish 

police that has brought about major successes against the Basque separatist 

movement (ETA), not the anti-terrorism regulations against the financing of 

terrorism.685 In Australia, drug trafficking has been curbed by the increasing amount of 

drugs seized, not by information provided from financial transaction reporting.686 There 

is a risk that AML/CT machinery may have become a lazy and inefficient way out of the 

hard and effective work of law enforcement. 

 

In recent years, a change of perspective has been observed. Given that methods of 

criminal organisations gain in complexity, the Council of Europe now considers that the 

best way to fight the emerging type of organised crime is both by a close monitoring of 

financial transactions by the relevant institutions and the traditional work of law 

enforcement.687  

 

This point of view could be indicative of a mild form of realisation that tactical errors 

have been made in the fight against organised crime. If the dangers posed by 

organised crime are as claimed, then it is imperative that a fair assessment of the crime 

                                                
683   NAYLOR R T (2003c), Towards a general theory of profit driven crimes, The British Journal of 

Criminology, Vol.43(1), pp.81-101. 
684   “We have beheaded the management of Costa Nostra” (BOZONNET Jean-Jacques et DECAMPS 

Marie-Claude, Pietro Grasso: "Nous avons décapité l'organe de direction de Cosa Nostra" in Le 
Monde, 07.11.07). More than 2000 mafiosi were arrested in 2011 by the Italien police (Plus de 2000 
mafieux arrêtés en 2011 par la police italienne, rts.ch, 15.08.12). 

685  17 leaders of Batasuna detained (Dix-sept dirigeants de Batasuna en détention provisoire, in Le 
Monde, 08.10.07), Spain and France wants to reinforce their cooperation against the ETA 
(L'Espagne et la France veulent renforcer leur coopération contre l'ETA, in LeMonde.fr with AFP, 
09.12.07); New blow in France against the head of the ETA (CANELLAS Claude, Un nouveau coup 
porté en France à la tête de l'ETA, Reuters 11.04.09); The presumed military head of the ETA 
arrested in Normandy (Le chef militaire présumé de l'ETA arrêté en Normandie, in LeMonde.fr with 
AFP, 28.02.10); Major police operation against the ETA supports in Navarre and Spanish Basque 
Country (Vaste opération policière contre les soutiens de l'ETA en Navarre et au Pays basque 
espagnol in LeMonde.fr with AFP, 18.01.11); The political apparatus of the ETA dissolves itself 
(L'appareil politique de l'ETA s'autodissout, in LeMonde.fr with AFP, 01.10.11). 

686  WALKER John (2004), Estimates of the Extent of Money Laundering in and through Australia in 
2004, AUSTRAC, RMIT University, 2004, p.v. 

687   Secretariat Memorandum prepared by the Directorate General of Legal Affairs, “Proceeds from 
Trafficking in Human Beings and illegal migration /Human smuggling”, Report by the Workshop 5 
Project Team following the joint FATF-MONEYVAL Typologies meeting held in Moscow from 6 to 8 
December 2004, MONEYVAL (2005) 7, CDPC, Strasbourg, 31 May 2005, p.8. 
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policy be conducted, and a more effective one embraced, even if it means to have to 

admit one’s mistakes.  

 

 

9.2.2  Coming full circle 

Anti-money laundering legislation was set up initially to fight drug trafficking and then 

serious organised crime. Despite its enactment, organised crime has risen, both 

internationally and domestically.  

 

Though acts of terrorism in the so-called “western world” have not been as devastating 

as the attacks of September 2001, since legislation has been enacted more terrorist 

attacks have taken place than during the previous decade. Yet, it would appear that 

none of the cases that have been brought to court has indicated that the AMF/CTF 

machinery has been useful in helping identifying terrorist attacks in preparation. The 

promises that these regulations would prevent acts of terrorism have not materialised. 

Legislation against terrorism financing seems to be even less effective than anti-money 

laundering legislation. This may be indicative of some strategic errors: First, the 

criminal policymakers have been too confident in their expectation of the results of their 

“wars” against organised crime and terrorism; secondly, they have withdrawn troops 

from the front-line of traditional law enforcement.  

 

Since the more AML/CTF machinery is pushed forward, the more costly it is, one would 

expect it to be reassessed and ultimately changed.688 To date, there is no sign of a 

fundamental rethink in governmental circles.689 A close look reveals that behind the 

initial rhetoric accompanying the adoption of anti-money laundering legislation, there 

were other purposes of an economic and fiscal nature. These hidden objectives may 

plead in favour of maintaining the present apparatus. Given that in Australia, 

Commonwealth anti-money laundering legislation is based on the head of power on 

fiscal matters, it may thus be reconciled with its true nature. 

 

 

 

                                                
688  MAGNUSSON Dan (2009), The costs of implementing the anti-money laundering regulations in 

Sweden, Journal of Money Laundering Control, Vol.12(2), p.111. 
689  TYRE Colin QC (2010), p.80. This contrasts with academics’ researches. For instance, REUTER 

Peter & TRUMAN Edwin M (2005), Anti-money laundering overkill ? It's time to ask how well the 
system is working, The International Economy, Wntr, 2005, Vol.19(1), pp.56-60;  HARVEY Jackie 
(2005), An evaluation of money laundering policies, Journal of Money Laundering Control Vol.8(4), 
pp.339–345. LEVI Michael & REUTER Peter (2006), Money Laundering, 34 Crime & Justice, 2006, 
pp.289-376. HARVEY Jackie (2008), Just how effective is money laundering legislation?, Security 
Journal 21: pp.189–211; HARVEY Jackie (2009) pp.97-100. CRIMM (2008), p.626. 
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A. Dual purposes 

From its inception, money laundering legislation had a dual purpose of prevention and 

repression.690 Historically, the prevention aspect came first, as financial institutions set 

up guidelines against dirty money on their own initiative.691 Law enforcement 

considerations came later as political authorities seized the problem. The preventive 

dimension seeks to make the use of legal financial services more risky and costly for 

traffickers of all kind and therefore less attractive to them,692 while repression aims at 

sanctioning any prohibited financial transaction and at providing for the confiscation of 

the assets of criminal and terrorist organisations. Confiscation is an underlying purpose 

of money laundering legislation.  

 

The EU Directive is more concerned with the setting up of a preventive and detection 

mechanism than the prohibition of money laundering.693 Similarly, in Australia, the 

criminalisation of money laundering was not so much an objective as a means to 

enable judicial authorities to confiscate assets of criminal origin.694  

 

This dual purpose of prevention-repression still exists today making a proper 

assessment of money laundering and anti-terrorism financing legislation difficult if not 

contradictory. Depending on the point of view, the small number of court cases can be 

seen as a success or a failure. Either, from a preventive perspective, the few 

prosecutions and convictions illustrate the effectiveness of anti-money laundering 

procedures, as the financial system is sound and free of assets of criminal origin. Or, in 

a repressive point of view, the few court cases display that legislation, law enforcement 

and the criminal justice system are not able to deal effectively with this type of crime. In 

any case, the number of court cases is not a reliable indicator. 

 

The number of confiscation orders for money laundering is not a better guide. On one 

hand, if the legislation has a primarily preventive effect, a small number of 

confiscations would indicate that there are few assets to confiscate and that large 

                                                
690   STESSENS (2000), pp.108-112. 
691  Swiss Banking Association, Due diligence Agreement (Convention relative à l’obligation de 

diligences des banques, CDB) 1977. 
692   HARVEY Jackie (2009), The search for crime money - debunking the myth: facts versus imagery, 

Journal of Money Laundering Control, Vol.12(2) p.97. 
693  Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for 

the purpose of money laundering. 
 The money laundering directive is foremost an internal market measure. CULLEN Peter J (1993) 

Money Laundering: The European Community Directive, in Hume Papers on Public Policy (Vol.1, 
N°2, 1993), pp.37- 52.  

694  COSTIGAN (1984) p.12. 
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criminal organisations are not operating in this jurisdiction.695 On the other, if the main 

objective is to confiscate illegal assets belonging to criminal organisations, the meagre 

results (less than 1%) can only be disappointing.696 

 

Estimating the deterrent effect, if any, of the AML/CTF legislation is a challenging 

task.697  

Little data is available on how many investigations, prosecutions and 
convictions have been made as a result of reports filed by financial institutions 
and/or in the context of money laundering. Even if figures on the volume of 
assets the confiscation of which is ordered are sometimes available, it is 
seldom known what proportion of these orders has actually been enforced.698 

 

Conversely terrorism financing legislation is eminently preventive. Since the amounts 

related to terrorism are but a tiny percentage of those of mainstream organised crime, 

the purpose would be not so much to confiscate as to exploit the tracing mechanism in 

view of identifying terrorists and their accomplices before an attack. Upon introducing 

the new legislation, it was alleged that huge amounts would be seized. Again, this has 

not been the case.699 The success of the anti-financing terrorism laws cannot be 

measured in terms of pecuniary value700 but possibly by the number of prosecutions for 

terrorism financing. In any event, the true measure of the success of anti-terrorism 

legislation is by the number of activities hampered.701 However it is difficult, if not 

impossible, to assess its effectiveness independently since terrorism information is 

rarely available to the public and counter-terrorism data are classified documents.702 It 

                                                
695   MITSILEGAS Valsamis (2003a), Money Laundering Counter-measures in the European Union, A 

New Paradigm of Security Governance versus Fundamental Principles, Kluwer Law International, 
European business Law & Practice Series, p.153. 

696  In 2004 in Australia, only 20% (AUD21 millions) of the value seized were eventually forfeited 
(WALKER (2004), p.69). This amount contrasts with the estimated value of AUD 2.8 billion of 
proceeds of crime in Australia. This means than only 0.75% of the proceeds of crime is actually 
confiscated.  In the UK only 25 % (HARVEY (2008) p.202) and worldwide, less than 1 per cent of 
global illicit financial flows are currently seized and frozen, (UNODC (2011), Estimating illicit financial 
flows resulting from drug trafficking and other transnational organized crimes, Research Report 
2011, p.5). SPROAT Peter A (2009), To what extent is the UK's anti-money laundering and asset 
recovery regime used against organised crime ?, Journal of Money Laundering Control, Vol.12(2), 
pp.145-147. PIETH (2006), p.1077. 

697  FERWERDA Joras (2009), The Economics of Crime and Money Laundering: Does Anti-Money 
Laundering Policy Reduce Crime?, Review of Law and Economics,, Vol.5(2), pp.903-930. Also 
STESSENS (2000), p.424. GORDON Richard K (2011), Losing the War against Dirty Money: 
Rethinking Global Standards on Preventing Money Laundering and Terrorism Financing, Duke 
Journal of Comparative & International Law, Spring, 2011, Vol.21(3), p.507 

698   STESSENS (2000), p. 424. This was confirmed by WALKER (2004), p.68. 
699  TUPMAN W A (2009), Ten myths about terrorist financing, Journal of Money Laundering Control, 

Vol.12 (2), p.203. MCCULLOCH, PICKERING, MCQUEEN, THAM, WRIGHT-NEVILLE (2004), p.71. 
700  Contrary to what CRIMM (2008), p.617 suggests. 
701  Some submit that money laundering in general should be measured by the reduction of criminal 

activities that generate the laundering. (REUTER & TRUMAN (2005), p.57). 
702  Even for research on money laundering, “public source material provides only a limited perspective”. 

WALTERS Julie, BUDD Carolyn, SMITH Russel G, KIM-KWANG, CHOO Raymond, MCCUSKER 
Rob and REES David (2011), Anti-money laundering and counter-terrorism financing across the 
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cannot be excluded that the size of the problem may be exaggerated in order to 

mobilise public support for broader legislation and pro-active enforcement methods.703  

 

Political and law enforcement authorities call for broader powers and more means. 

Such calls are built on two main underlying assumptions: Firstly that the amount of 

money laundered is huge and getting bigger;704 secondly, that good legislation would 

automatically lead to substantial court cases. Focusing on the repressive side has led 

to questioning of legislation,705 its enforcement, rules of procedure and even political 

will.706 Few have questioned the cogency of the machinery.707  

 

The 2005 FATF assessment of Australia’s legislation exemplified the paradox of the 

premises on which the AML/CTF machinery is built. On one hand, the FATF team 

praised Australia’s anti-money laundering legislation and in the same breath implied 

that it is not effective: 

The offences contained in Division 400 are well drafted and very flexible […] 
presenting the most appealing set of options for successful prosecution 
possible. The Commonwealth’s statistics displayed […] call attention to an issue 
of concern - a dearth of money laundering prosecutions and convictions. 708 

 

The push for more repression relies mainly on figures of assumed organised crime 

turnovers and the estimates vary depending who bring them forward.709 The FATF has 

                                                                                                                                          
globe: A comparative study of regulatory action, Australian Institute of Criminology, Research and 
public policy series n°113, Australian Institute of Criminology, Canberra, p. xvii. PJCIS-Parliamentary 
Joint Committee on Intelligence and Security (2010), Review of Administration and Expenditure N°8 
– Australian Intelligence Agencies, the Parliament of the Commonwealth of Australia, Canberra, 
June 2010, §1.30-1.32, p.6. 

703  STESSENS (2000), p.89. 
704  HARVEY (2009), p.189. VAN DUYNE Petrus, GROENHUIJSEN Marc, SCHUDELARO A.A.P (2005), 

Balancing Financial Threats and Legal Interests in Money-Laundering Policy, Crime Law and Social 
Change, Vol.43, p.122, 

705  Some have called for a harmonised definition of terrorism to enable international mutual assistance 
in criminal matters, better cooperation between law enforcement agencies and the private sector, to 
name a few; see RIDLEY Nicholas, ALEXANDER Dean C (2012), Combating terrorist financing in 
the first decade of the twenty-first century, Journal of Money Laundering Control, London, Vol.15, 
N°1, 2012. pp.39 and 52. 

706   COAD Bill, Cash Transcation Reports Agency Targeting Money Laundering with Tax Revenue 
Underpinning, Current Issues in Criminal Justice, 1990-1991, pp.90-94. GURULE (2008), pp.378-
381; GURULE Jimmy (2009), The Demise of the U.N. Economic Sanctions Regime to Deprive 
Terrorists ff Funding, Case Western Reserve Journal of International Law, Winter, Vol.41(1), pp.55-
62. 

707  Most Academics have focused mainly on the costs/benefits analysis to question the systerm; see 
HARVEY Jackie (2005), An evaluation of money laundering policies, Journal of Money Laundering 
Control Vol.8(4), pp.97-100. ALVESALO Anne & TOMBS Steve (2005), Evaluating Economic Crime 
Control ?, Security Journal, 2005, Vol.18(4), p.13. VLCEK (2008). 

708   FATF (2005), Third Mutual Evaluation Report on Australia, p.28, §82. A similar reasoning was 
applied to the UK; see HARVEY (2009) p.98. 

709  According to Anti-Money Laundering and Counter-Terrorism Financing Bill 2006, Explanatory 
Memorandum money laundering in Australia is estimated to have a value of approximately AUD11.5 
billion per year. However, Walker’s (2004) study suggests that crime in Australia generates between 
AUD 2.8 billion and AUD 6.3 billion, with the most likely figure being in the vicinity of AUD 4.5 billion. 
In 2012, AUSTRAC uses the same figures of AUD11.5 billion per year (AUSTRAC, Discussion paper 
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refused to quantify them.710 Given its underground nature, even the most thorough 

study has to rely on figures provided by law enforcement agents, which at best can be 

considered as educated guess.711 Hence it may even be impossible to make a proper 

assessment as to the effectiveness of AML/CTF legislation.712 A recent study found 

that the FATF’s objectives are not specified sufficiently to undertake outcome 

assessments; furthermore, the FATF gave very little emphasis, if any, to program 

effectiveness and outcome effectiveness.713 

 

The present situation is a stalemate. On one hand, if money laundering legislation is 

declared ineffective, it is feared that it would discourage financial institutions from 

cooperating with the law enforcement authorities or make them question the 

usefulness and the costs of the efforts they are required to make.714 On the other hand, 

enacting even more repressive legislation with more severe penalties and an extension 

of the list of offences will not yield the expected results. More rules may not only be 

more difficult to enforce and justify. They may also antagonise the persons who are 

most needed in the financial sector to cooperate in the investigations. The present 

trend is not towards fundamental reform but rather towards more legislation, more 

control.715 The emphasis on the precautionary principle generates a fear of what could 

happen were ineffective measures to be lifted.716 Since there are no reliable figures to 

explain the importance of money laundering and terrorism financing,717 to justify the 

                                                                                                                                          
Cost recovery for AUSTRAC’s regulatory functions, 2012.) In a 2012 conference, John Lawler, ACC 
Chief Executive Officer, “conservatively” put the cost of serious and organised crime to the Australian 
economy at AUD15 billion per annum.”; see LAWLER John (2012), Credit risk in Australia - The road 
ahead, Presentation to the Dun & Bradstreet Consumer Credit Conference 2012, 13 September 
2012. 

710  Anti-Money Laundering and Counter-Terrorism Financing Bill 2006, Replacement Explanatory 
Memorandum, p.12 

711  WALKER (1995), p.37; WALKER (2004), p.68. Estimating the turnover is only one aspect. Not all 
proceeds are laundered as they are used to pay staff, buy more drugs, and spent on luxury lifestyles. 
Criminals tend to spend their gains on expensive lifestyles, not to save. HARVEY Jackie (2008), Just 
how effective is money laundering legislation?, Security Journal 21, p.189. Most estimates assume 
that criminals have a rational behaviour regarding their expenditures. FERWERDA Joras (2009), 
p.904. 

712 PIETH and AIOLFI have compared the effectiveness of transactions in the two systems in selected 
States. See PIETH Mark, AIOLFI Gemma (2003), Anti-Money Laundering: Levelling the Playing 
Field, Basel Institute on Governance and PIETH Mark, AIOLFI Gemma (2004), A Comparative Guide 
to Anti-Money Laundering – A Critical Analysis of Systems in Singapore, Switzerland, the UK and the 
USA, Edward Elgar, Cheltenham, UK. 

713  HALLIDAY Terence C, LEVI Michael, REUTER Peter (2014), Global Surveillance of Dirty Money: 
Assessing Assessments of Regimes to Control Money-Laundering and Combat the Financing of 
Terrorism, Center on Law and Globalization, 30 January, p.5 

714  STESSENS (2000), p.422. 
715   GURULE (2008), pp.381-393. WARDE (2007) p.187 contrasts this with a critical re-thinking of the 

war on terror.  
716   Several reasons can explain this. It may be convenient to perpetuate the system rather than to 

question it. It is always painful to admit that one was wrong and such admission would not be without 
political consequences. Some may want to keep the jobs for the boys, and even create more. See 
BRAITHWAITE (1993), pp.661 and 668. MICHAELSEN (2010), p.262. 

717  JENSEN Neil, AUSTRAC Director, in Foreword, WALKER (2004). 
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measures taken, to assess the efficiency of these measures,718 or even to justify 

waiving them,719 it makes the whole issue of the appraisal of the AML/CTF machinery 

malleable to many different interpretations. Consequently, it is most likely, given the 

present terrorism context that the system would not be questioned but could be 

diverted from its initial objective to serve other purposes.   

 

 

B.  The control of financial markets 

In the background of an increasingly globalised financial community and a looming 

economic crisis, we observe a double movement. In parallel to the international 

enforcement of the FATF standards, the scope of the Recommendations on money 

laundering is being extended to the financing of terrorism, creating a momentum to 

take advantage of the paper trail generated by the AML-CTF legislation to include 

organised financial crime and tax related offences in view of increasing State revenue 

and to fight off competition.  

 

Pieth acknowledges that the FATF Forty Recommendations had a secondary goal, if 

not a hidden agenda, which was “to reduce drastically the use of cash world-wide in 

order to establish a paper trail wherever possible.”720 The long term objective was the 

adoption of international regulations for financial markets.721 In this perspective, 

whether the measures taken against the financing of terrorism are appropriate or not 

appear irrelevant, provided they contribute towards the ultimate economic purpose of 

the measures: the control of the financial markets. 

 

Since the late 90’s, there has been a growing trend by the strongest economies to 

impose their own standards using money laundering regulations and other legislation 

against organised crime in order to limit the competitive edge of foreign international 

institutions. This move coincides with the implementation of costs and risk 

minimalisation policy. 

 

                                                
718  VAN DUYNE Petrus, GROENHUIJSEN Marc, SCHUDELARO A.A.P (2005), Balancing Financial 

Threats and Legal Interests in Money-Laundering Policy, Crime Law and Social Change, 2005, 
Vol.43, p.139. 

719  Not being able to rely on correct figures does not imply that the problem does not exist or invalidate 
some of the measures taken (VAN DUYNE, GROENHUIJSEN, SCHUDELARO (2005), p.136). 

720   PIETH (2002), pp.366-367. 
721  Global controls or global governance of the financial markets was perceived as being the only way to 

prevent international crime operators from holding hostage legitimate business all over the world. 
These controls are hence a counteraction to the globalisation of financial markets. See PIETH 
(1998), pp.161 and 168. 
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To dispense with the paper work and the increasing costs generated by complying with 

the money laundering directive requirements, the 2001 EU Directive introduced an 

exception to the identification obligation.722 Only approved financial institutions can 

benefit from this exception, thus creating an incentive for non-EU financial institutions 

to comply with European legislation in order to establish a preferred business 

relationship.723 The exception to identification rules can be regarded as a tool to fight 

off competition from institutions which did not incur the high compliance costs 

associated with the EU legislation. Limiting the non-EU competitors’ margins in order to 

level the playing field of the EU industries became a compelling argument,724 to which 

the European Commission acquiesced, overcoming its past reluctance to impose wide 

mandatory requirements on the financial sector.  

Far from being restrictive in nature or an obstacle to liberalisation, a successful 
effort against money laundering is in fact an essential pre-condition for 
enhancing international trade and commerce, financial market liberalisation and 
the free movement of capital under optimum conditions.725 

 

This view was also shared by the Managing Director of the International Monetary 

Fund (IMF). More recently, this argument has won AUSTRAC’s support.726 

There is no conflict between free, competitive markets and anti-money 
laundering regulations. On the contrary, there is considerable synergism 
between the two. The same oversight and supervision mechanisms that 
operate to ensure the smooth functioning of the market-orientated financial 

                                                
722   New Art.3.9, Directive 2001/97/EC of the European Parliament and of the Council of 4 December 

2001 amending Council Directive 91/308/EEC on prevention of the use of the financial system for the 
purpose of money laundering.  

  With the proposed fourth money laundering directive, the Commission is given the authority to 
identify third country jurisdictions whose national AML/CFT regimes are considered deficient and 
require that Member States take enhanced customer due diligence measures when dealing with 
persons or legal entities established in these high-risk third countries. (Recitals 18a and 18b, and 
Art.8a, PRESIDENCY OF THE COUNCIL OF THE EUROPEAN UNION (2014), Proposal for a 
Directive of the European Parliament and of the Council on prevention of the use of the financial 
system for the purpose of money laundering.). 

 The proposed new Regulation on information accompanying transfers of funds gives the 
Commission the authority to authorise any Member State to conclude agreements with a non EU 
country or territory which contain derogations regarding the transfers of funds between that country 
or territory and the Member State concerned so that they should be treated as transfers of funds 
within that Member State (art.24, EUROPEAN COMMISSION (2013), Proposal for a Directive of the 
European Parliament and of the Council on prevention of the use of the financial system for the 
purpose of money laundering, 2013/0025 (COD), COM(2013) 45 final, 5.02.2013). 

723   EUROPEAN COMMISSION (1995), First report on the implementation of the Money Laundering 
Directive , p.10, point 3. 

724  STESSENS Guy (2006), Money Laundering, International Review of Penal Law, Vol.77, pp.202-203. 
725   EUROPEAN COMMISSION (1999), Proposal for a European Parliament and Council directive 

amending the Council directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial 
system for the purpose of money laundering, COM(1999) 352 final, 99/0152 (COD), 14.7.1999, p.3. 

726  JENSEN Neil (2008), Creating an Environment in Australia Hostile to Money Laundering and 
Terrorism Financing: A Changing Role for AUSTRAC, MqBJL (2008) Vol 5, p.93. 
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system make a strong contribution to the information base and the general 
environment of integrity.727 

 

The FATF’s efforts in the 1990s to bring non-compliant countries into line with its anti-

money laundering policy can be read in this context.728 Officially, the FATF’s action was 

motivated by the perceived flight of black money from regulated financial centres to 

non-regulated ones. These non-compliant countries and territories (NCCT) are often 

offshore jurisdictions that are known to offer advantageous fiscal regimes, which are 

competing against the services provided by the main international financial centres.729 

In its ”world wide mobilisation against money laundering”,730 the FATF threatened the 

NCCT with a financial embargo, a move that could potentially have suffocated these 

fragile economies. Doyle called it “a policy redolent of extraterritorial bullying”.731 The 

IMF criticised the FATF’s move for being partial and insufficient.732 Such a threat is 

revealing of the power that strong economies are ready to exert to impose their agenda 

and to fight off competition. It could also well be that the NCCT were used as 

scapegoats to divert attention from the lack of success of the anti-money laundering 

machinery. In any event, this “incident” reveals the risk that measures taken in the 

context of an internationally approved criminal policy can be construed as pursuing 

mere economic national interests.  

 

 

C.  Fiscal offences as predicate offence to money laundering 

The FATF’s present position contrasts with its initial policy. From the onset, the FATF 

had decided to deal exclusively with criminal offences and not tax offences as 

predicate offences.733 It was thought that to keep a consensus, it would be preferable 

not to include fiscal offences, which are traditionally excluded from international mutual 

                                                
727  CAMDESSUS Michel, Money Laundering: the Importance of International Countermeasures, 

address at the plenary meeting of the Financial Action Task Force on Money Laundering, Paris, 10 
February 1998, in FATF-IX, Annual Report 1997-1998, June 1998, pp.40-41. 

728  The policy consists of progressive measures leading to the FATF issuing a statement requiring 
Member States to apply Rec.21. As a last resort, the State's FATF membership can be suspended. 
The FATF can also ask other multi-lateral organisations to take specific actions (specially the World 
Bank and the IMF, but also the G-7, the OECD, the Basel Committee, the International Organisation 
of Securities Commission and the International Financial institutions). See NCCT, Report 14 
February 2000, §47. 

729   MORGAN Eduardo (2008), The Conspiracy of the OECD against the Financial Offshore Centers, 
Mondaq Business Briefing, 12 August 2008. 

730  FATF V, Annual Report 16 June 1994, p. 24 
731  DOYLE Todd (2002), Cleaning up anti-money laundering strategies: current FATF tactics needlessly 

violate international law, Houston Journal of International Law, Winter, 2002, Vol.24(2), p.281. 
732   IMF, Monetary and Exchange Affairs Department, “Offshore Financial Centres IMF, Background 

Paper”, 23 June 2000, p.5 + 6. IMF, IMF Board reviews Issues surrounding Work on Offshore 
Financial Centres”, 26 July 2000, pp.2, 3. 

733   Concerns were also expressed about the idea of including tax crimes as a "predicate offence" which 
was seen as making the issue even more complex. See STESSENS (2000) p.166.  
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assistance in penal matters, a line followed by the Council of Europe money laundering 

convention.734 This exclusion stems from a traditional concept of State sovereignty by 

which taxation is viewed as part of the State financial policy whose economic interests 

may conflict with other States.735 In this perspective States are seen as economic 

competitors. 736  

 

Not surprisingly, the EU, concerned with the emergence of a single economic market, 

took a different stand. This change stems from the observation that money launderers 

would sometimes declare that their transactions pertained to tax matters (the so called 

“fiscal excuse”) to deter financial institutions from reporting the transaction even if it 

was suspicious. In its 1997 Action Plan against organised crime, the Council 

determined that this exception should be abandoned and the fiscal reporting exception 

should not prevent the implementation of the Directive, in the same way as bank 

secrecy has been lifted to track down organised crime. It also decided a better 

cooperation between fiscal and law enforcement agencies should be developed.737  

 

In the last few years there has been a move to include fiscal matters in criminal 

legislation particularly in money laundering and financing of terrorism regulations.738 

This was made possible by the initial extension of the predicate of money laundering of 

drug trafficking to any serious crimes, “enabling the formal offence of subverting the 

course of justice to be attached to virtually any economic crime”.739 

 

In 2004, the European Commission initiated a departure from the traditional 

perspective where fiscal fraud was not seen as part of criminal legislation in two major 

ways. It requested firstly to be able to make use of the information obtained on the 

basis of the anti-money laundering legislation for the purpose of the protection of the 

Community’s financial interests; secondly, to develop a closer partnership with the 

                                                
734  It is noteworthy that the 1988 UN Drug Convention waives that exception regarding the proceeds of 

drug trafficking (Art.3.10). 
735  Fiscal offences such as tax evasion are also excluded because they do not carry a penalty high 

enough to warrant international cooperation. 
736  STESSENS (2000), p.299. According to Vlcek, this position has radically changed within the OECD; 

see VLCEK William (2004), The OECD and offshore financial centres: rearguard action against 
globalisation? Global Change, Peace & Security, 2004, Vol.16(3), pp.227-242. 

737   Recommendation 29, Action plan to combat organised crime adopted by the Council on 28 April 
1997, OJ C 251, 15/08/1997 (1997 Action plan). According to to the 2006 Regulation on information 
on the payer accompanying transfers of funds, data transmitted to national competent authorities can 
only be used for the purposes of preventing, investigating or detecting money laundering or terrorist 
financing (Art.14.2, Regulation (EC) No 1781/2006). They can therefore not be used for fiscal 
purposes. This is not the case in Australia. 

738   See for instance SPREUTELS Jean (2001), Interaction between money laundering and tax evasion: 
Belgian and international measures in the fight against money laundering, EC Tax Review, 2001/1, 
pp.1-12. FOUMDJEM (2011). 

739  PIETH and AIOLFI (2004), p.16. 
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Member States, OLAF,740 Eurojust and Europol.741 With the proposed fourth money 

laundering directive, tax crimes are specifically listed as predicate offences.742 

 

With the economic crisis looming, Member States and the European Community 

became more and more concerned with tax fraud, particularly VAT fraud, which was 

depriving them from substantial resources.743 Consequently the EU adopted several 

legal instruments to fight VAT fraud.744 The European concerns regarding VAT fraud 

are shared by the FATF, making this issue a worldwide concern.745 

 

The change regarding the fiscal exception moved to the international arena. The FATF 

recommended the scrapping of the fiscal exception in 1998.746 The 1999 UN 

convention abrogated the fiscal offence exception in terrorism financing matters.747 In 

2010, the Council of Europe introduced an Protocol to its Convention on Mutual 

Administrative Assistance in Tax Matters.748 

 

                                                
740  OLAF (Office européen de lutte anti-fraude), created in 1999, is the European Anti-Fraud Office, the 

mandate of which is to protect the EU’s financial interests against fraud, corruption and any other 
illegal activity. It is an independent body. 

741   See Declaration to the Council Decision extending Europol’s mandate to deal with the serious forms 
of  international crime listed in the Annex to the Europol Convention (2001/C 362/02) OJ C362 p.2, 
18.12.2001. 

742  Art.3(4)(f), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament 
and of the Council on prevention of the use of the financial system for the purpose of money 
laundering. 

743  VAT (GST) fraud is a major concern. The Community’s own resources suffer huge losses as a result 
of fraud, which is seen as generating criminal proceeds with low risk and generally mild punishments 
in case of conviction. VAT constitutes for some the most important source of fiscal revenue, and 
Member States VAT Own Resources contribute up to 25% of the Community budget. 
Communication from the Commission to the Council and the European Parliament on the Prevention 
of and fight against organised crime in the financial sector, COM(2004) 262 final, 16.04.2004, p.15. 
This type of fraud is seen as jeopardising legitimate trade in certain economic sectors and hampering 
the functioning of the internal market.  

  Australia has conducted a study on this problem: SULLIVAN Clare, SMITH Evan (2012), Trade-
based money laundering: Risks and regulatory responses, Australian Institute of Criminology, 
Research and Public Policy Series n°115, Canberra: Australian Institute of Criminology, February 
2012. 

744  In its 2001 CFD on money laundering, the Council noted that serious forms of crime increasingly had 
tax and duty aspects and called on Member States to provide full mutual legal assistance in the 
investigation and prosecution of this type of crime (Recital 3, Council Framework Decision of 26 June 
2001 (2001/500/JHA) on money laundering, the identification, tracing, freezing, seizing and 
confiscation of instrumentalities and the proceeds of crime). According to the Commission, 
Regulation (N° 1798/2003) on administrative cooperation in the field of VAT which entered into force 
on 1 January 2004, has considerably improved the legal framework for administrative cooperation 
and is therefore to be considered as a major tool in the fight against VAT fraud. 

745  See for instance FATF 2006-2007 Annual report, 29 June 2007, p.7. 
746   FATF X, Annual Report 2 July 1999, p.33. FATF XI, Report 22 June 2000, p.27; VLCEK (2004) 

pp.239-241. 
747  Consequently, for the purposes of extradition and mutual legal assistance, States Parties cannot 

refuse a request for extradition or for mutual legal assistance on the sole ground that it concerns a 
fiscal offence. 1999 UN convention against the financing of terrorism (Art.13). 

748  Protocol amending the Convention on Mutual Administrative Assistance in Tax Matters, Paris, 27 
May 2010, ETS n° 208, to which Australia is a Party. 
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The EU process towards the inclusion of tax offences in the anti-money laundering 

apparatus contrasts with Australia’s position. From the outset, fiscal considerations 

have been at the centre of the Commonwealth anti-money laundering machinery. 

Basing its initial legislation (Proceeds of Crime Act 1988) on the head of power 

pertaining to taxation was not just a convenient move. It stems from a fundamental 

understanding that permeate the whole system. It is the view that to have a deterrent 

effect, legislation should ensure that criminals should not be allowed to keep the 

proceeds of their crimes and these profits should not in any case be “tax-free”.749  

 

This opinion is reflected in the broad Commonwealth understanding of predicate 

offence which is defined as “some sort of illegal activity” and not just “serious crimes” 

as in EU legislation.  

 

From the beginning, Commonwealth legislation on money laundering has ensured 

widespread access by the taxation authorities (ATO) to cash transactions reports and 

other information handled by the Cash Transaction Reports Agency and its successor 

AUSTRAC “for any purpose relating to the facilitation of the administration or 

enforcement of a taxation law”.750 The international trend to focus on tax offences 

seems to have only strengthened Australia’s resolve. A cross agency task force was 

established in 2006, called Project Wickenby, to track down any serious tax offenders 

and increase tax revenue.751  

 

This difference of approaches between Australia and the EU is not only due to different 

a conception of money laundering. It also lies on a different reality. In Australia, the 

majority of illegal proceeds are derived from fraud-related offences,752 hence tracking 

the predicate offence and the subsidiary offence is one and the same task. The 

                                                
749  MOFFITT Athol (1985), A Quarter to Midnight - The Australian Crisis: Organised Crime and the 

Decline of the Institutions of State, Angus and Robertson, London, 1985, p.143. VAN DUYNE, 
GROENHUIJSEN, SCHUDELARO (2005), pp.118. 

750  Costigan pleaded for such an access. See LUSTY David (2003), Taxing the untouchables who profit 
from organised crime, Journal of Financial Crime, Vol.10, Issue 3, 2003 p.215. COAD Bill, Cash 
Transcation Reports Agency Targeting Money Laundering with Tax Revenue Underpinning, Current 
Issues in Criminal Justice, 1990-1991, pp.90-94. Division 4 (Access to AUSTRAC information by 
agencies), AMl/CTF Act, particularly Section 125. 

751  The Auditor-General, Administration of Project Wickenby, Australian National Audit Office, Audit 
Report N°25, 2011-12, Performance Audit, 2012, pp.13-14. The ATO claims to have raised over 
AUD1.3 billion in tax liabilities, as well as increased tax collections from improved compliance 
behaviour by participating taxpayers following intervention by the Wickenby task force.  
R v Anthony Joseph Luis HILI (2008/11/1001) and R v Glyn Morgan JONES (2008/11/1002), District 
Court of New South Wales Criminal Jurisdiction, Sentence, 13 November 2009. 

752  FATF (2005), Third Mutual Evaluation Report on Australia, pp.5 and 15. WALKER (2004), p.68. 
AUSTRAC, Annual report 2010-11, p.59. 
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situation is different in Europe. In France, for instance, prosecutions for laundering 

proceeds of tax offences are rare.753 

 

 

D. New definition of the predicate offence 

The 2012 version of the revised FATF Recommendations include “tax crimes” as a 

predicate offence. In many European States, some tax crimes are not deemed serious 

offences. The European Commission was therefore considering whether the existing 

"all serious crimes" approach to defining the predicate offence remained sufficient to 

cover tax crimes, or whether tax crimes should be included as a specific category of 

"serious crimes" and/or whether further definition of tax crimes was required.754 

 

In its 2013 proposed update of the directive, the European Commission has specifically 

listed tax crimes as predicate offences.755 The proposed directive does not intend to 

harmonise Member States national law definition of tax crimes. The Commission 

defines tax crimes in relation to the length of the imprisonment period the offence 

triggers, in the same manner as other predicate offences.756 The fourth directive is 

therefore not expected to impact on Member States of the EU which still distinguish 

between tax infringements and tax offences which do not carry penal sanctions and 

therefore are not considered as predicate offences for money laundering or serious 

enough to warrant international assistance in criminal matters.757  

 

The proposed fourth directive aims at more clarity and consistency, particularly in the 

area of identity checks of the beneficial owner. It requires Member States, supervisory 

authorities and obliged entities to assess risk and take adequate mitigating measures 

commensurate to such risk.758  

 

                                                
753  FOUMDJEM (2011), p.226. 
754  EUROPEAN COMMISSION (2012), Report from the Commission to the European Parliament and 

the Council on the application of directive 2005/60/EC on the prevention of the use of the financial 
system for the purpose of money laundering and terrorist financing, Brussels, 11.4.2012, COM(2012) 
168 final,pp.4,5.  

755  Art.3(4)(f), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament 
and of the Council on prevention of the use of the financial system for the purpose of money 
laundering. 

756  Art.3(4)(f), EUROPEAN COMMISSION (2013), Proposal for a Directive of the European Parliament 
and of the Council on prevention of the use of the financial system for the purpose of money 
laundering. See also note 231, page 72. 

757  Germany, Luxembourg, Lichtenstein. The list is not exhaustive. FOUMDJEM (2011), pp.238-241. 
758  It underlines that the characteristics and needs of small obliged entities which fall under its scope 

must be taken into account to ensure a treatment which is appropriate to the specific needs of small 
obliged entities, and the nature of the business. See Recital (18), EUROPEAN COMMISSION 
(2013), Proposal for a Directive of the European Parliament and of the Council on prevention of the 
use of the financial system for the purpose of money laundering. 
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It is the EU’s view that financial organised crime is an aspect of organised crime. It is 

defined as “activities of organised crime groups which abuse financial or payment 

systems with a view to financial gain; a definition which is wide enough to embrace 

certain recent scandals in the corporate sector”.759 It includes fraud, counterfeiting, and 

in this sense, also money laundering. Its threat to society is described in the same 

terms as organised crime.760  

 

The latest legislation on money laundering and terrorism financing appears to make an 

amalgam between tax evasion, fiscal offences and organised financial crimes, which 

rationale needs to be questioned given their differences. Masciandaro warns that  

[t]he specificity of money laundering and financing terrorism must always be 
borne in mind, since the definition of policies for preventing and combating them 
must not passively follow the schemes of action devised for combating tax 
evasion.761 

 

Financial offences such as fraud, counterfeiting, bankruptcy and “fraudulent 

accounting” must be distinguished from money laundering. Financial crime is also 

broader than tax evasion offences and tax fraud.  

 

Technically, money laundering is a subsidiary offence. It does not generate any direct 

victim, contrary to the predicate offence.762 Money laundering thus contrasts with 

financial fraud and fiscal offences which deprive the State of revenue, reduce the 

income of share-holders, force workers out of their jobs, deter potential investors and 

distort competition.763 Fraud cases against public funds are a notable exception 

because “the false document is at the same time the instrument by which monetary 

advantage is acquired and the tool to disguise the illegality of the act”.764 

 
                                                
759   EUROPEAN COMMISSION (2004) Communication on the Prevention of and fight against organised 

crime in the financial sector, p.3. It refers especially to the Parmalat scandal. Parmalat, an 
international food company based in Italy, was declared bankrupt in 2003, with losses close to 
EUR14 billions due to fraudulent activities. It is to date the largest European financial scandal and 
has been compared to the Enron scandal in the USA. 

760   EUROPEAN COMMISSION (2004) Communication on the Prevention of and fight against organised 
crime in the financial sector, p.3. 

761  MASCIANDARO Donato (2006), Offshore centres post 9/11 economics and politics, Journal of 
Money Laundering Control, Vol.9, n°4, 2006, p.370. 

762  There are potentially indirect victims if the proceeds are re-invested in criminal acitivies. 
763   EUROPEAN COMMISSION (2004) Communication on the Prevention of and fight against organised 

crime in the financial sector, p.5. 
764  VAN DUYNE Petrus (2003), Money laundering policy: Fears and facts, in VAN DUYNE, VON 

LAMPE ,NEWELL (Eds), pp.77,78. 
A good exemple is VAT carousel fraud (see note 147). The over and under invoicing that takes place 
in this scheme appears very similar to that which takes place with laundering. The primary difference, 
however, is that the invoicing in VAT carousel frauds is designed to avoid payment of VAT, while 
invoice manipulation for laundering is generally done in such a way that appropriate taxes and duties 
will be paid so as not to attract attention to the operation.” The goods rarely move from one country 
to another. FATF, Report on Money Laundering Typologies, 1999-2000, 3 Feb 2000, p 12. 
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Fiscal offences must also be distinguished from money laundering. Fiscal offences are 

often committed by an individual, whether a person or a company, while money 

laundering is typically conducted by or on behalf of a criminal organisation. 

Furthermore, while a tax offender aims at avoiding or minimising taxation, typical 

money launderers have no objection to pay taxes on their income as it legitimises 

them.765 Paying tax is the supreme achievement for the money launderer: the assets 

have been recognised by the State as legitimate income: they have been made tax 

worthy (vs. object of a confiscation order), they have lost their criminal smell; they have 

been properly laundered. 

 

Tax evasion is seen more and more as a serious problem and an offence that triggers 

severe penalties. In Australia, financial crimes entail some of the harshest penalties 

which contrast with some predicate offences for money laundering. For instance, the 

maximum penalty for people trafficking is 15 years imprisonment. The maximum 

penalty for dealing with proceeds of crime is 25 years imprisonment.766 One wonders if 

the more severe penalties imposed to protect the State financial interests rather than to 

sanction offences against life and freedom truly reflect Australian values.  

 

It would not be surprising that in order to make fiscal offences “fit” into the anti-money 

laundering machinery, the major world economic powers will press for increased 

penalties for financial crimes. If so, Australia may again be considered as a forerunner. 

Though justified by the 2001 terrorist attacks, anti-terrorism financing provisions are 

designed more for economic warfare rather than the fight against terrorism. 

Considering that in Australia, federal anti-money laundering legislation is based on the 

legislative power relating to fiscal matters, it may at last have come into its own.  
  

 
 
 
 
 
 
 
 
 
 
 
                                                
765  FATF-XI, 1999-2000 Report on Money Laundering Typologies, §61. 
766   Australian Department of Immigration and Citizenship, Sex trafficking syndicate smashed, Media 

release, 7 March 2008, http://www.newsroom.immi.gov.au/channels/NEWS/releases/Sex-trafficking-
syndicate-smashed. 
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CHAPTER  10 

INTRODUCTORY SUMMARY 
 

 

 

In Part II, the first generation of measures against organised crime, namely money 

laundering was examined. These provisions were compared to those against the 

financing of terrorism. Taking the comparison further, Part III analyses thoroughly the 

relationship between legislation on organised crime and that on terrorism in order to 

answer the thesis question. To this end, the following elements in respective legislation 

will be examined, taking into account the international context: the legislation’s 

rationale (protected legal interest), the definition of an organisation, the offences they 

commit and the penalties they incur. Part III–A examines the second generation of 

measures against organised crime which seeks to address the structure of organised 

crime, i.e. the criminal organisation. These provisions are then contrasted with those 

against terrorist organisations in Part III–B.  

 

Terrorism has been a concern for the international community long before organised 

crime came on its agenda. The first attempt to deal with terrorism was in the 1930’s, 

when the League of Nations drafted a convention, which never came into force. It 

presented a dilemma that still exists today. For centuries, democratic societies have 

protected political opponents and those seeking self-determination, granting them 

asylum. The international community could not reconcile what they considered the 

fundamental right to rise against oppression and the right of asylum with the need to 

sanction acts of terrorism. Over the years, the political exception to extradition has 

tentatively been limited more and more to non-criminal acts. Since there was no 

consensus on a definition of terrorism, the international community resorted to 

criminalising particular acts of terrorism, such as hijacking of aircraft, to ensure that 

there would be no impediment to international mutual assistance and that offenders 

would be prosecuted. However, even under those conventions, the political exceptions 

often prevailed.767 While comprehensive international legislation against terrorism was 

at a stalemate, organised crime was put at the forefront.  

 

                                                
767   See VAN DEN WIJNGAERT Christine (1980), The political offence exception: The delicate problem 

of balancing rights of the individual and the international public order, Kluwer. 
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The expression “organised crime” is ambiguous. It leads us to think that there are two 

categories of crime, the one that is “organised” and the one that is not. This is however 

not what the expression means. Initially, “organised crime” referred mainly to the 

activities of large organisations that took advantage of the extraordinary development 

after WWII, in the way of transport, communication, and trade. Most activities 

committed by these organisations were already criminalised under national law. One 

notable exception was money laundering, understood to be committed largely on 

behalf of criminal organisations.768 

 

“Organised crime” is thus mainly a sociological or criminological concept rather than a 

crime itself, and one with which domestic legislation can arguably deal without major 

difficulties. The danger posed by crimes committed by a plurality of offenders may 

trigger higher penalties on the basis of aggravating circumstances. This view was 

challenged by the collapse of communism in Eastern Europe, which  coincided with the 

development, initially in the USA then on the world stage, of a stronger rhetoric about 

the global threat posed first by drug trafficking organisations,769 then by any criminal 

organisation. They were described as a threat to the world order, mainly because of 

the corrosive effect of corruption, though economic concerns may not be absent. In 

1997, US President Bill Clinton declared: “We cannot have economic security in a 

global economy unless we can stand against those forces of terrorism.”770 
 

Given that organised crime is described as a global phenomenon, it demands a 

worldwide response. In order to ensure that criminals do not enjoy impunity anywhere, 

international mutual assistance in criminal matters has to be strengthened and legal 

definitions harmonised.771 This is a difficult task given the different criminal realities 

between States and their legal traditions. Eventually the international community came 

out with a definition of a criminal organisation that is composed of at least 3 persons, 

an extraordinarily undescriptive criterion for large international drug cartels. The TOCC 

makes it mandatory for State Parties to criminalise either the participation in a criminal 

organisation or conspiracy. Initially Australia relied solely on its conspiracy provisions 

before introducing joint commission into the federal criminal Code. Eventually, Australia 

enacted various forms of participation offences. 

 

                                                
768   Another exception was insider trading, understood to be committed by individuals working in 

legitimate organisations.  
769   The 1988 Drug Convention was the first international treaty urging measures against criminal 

organisations (See preamble, Art.3.1(a)(v)). 
770   World leaders approve call from President Clinton for a new international alliance, The Times, 28 

June 1996, quoted in CHADWICK Elizabeth (1997), p.329. 
771   So as to guarantee double incrimination. 
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The EU developed its own definition of a criminal organisation before the UN did. The 

EU defined it first in reference to a list of offences, then according to the seriousness of 

offences committed; hence it included terrorist organisations. Under the TOCC, by 

contrast, a terrorist organisation is defined by reference to an objective (obtaining a 

financial benefit) thus excluding terrorist organisations. The reason for this exclusion is 

to be found in the long-standing stalemate regarding the terrorism issue. The adoption 

of the TOCC in 2000 and the UN Security Council prompting after the 11 September 

attacks led to a redrafting of EU legislation. Today, the core difference between a 

terrorist group and a criminal organisation under EU legislation rests on the objective of 

the offence.   

 

Australia has adopted a similar view of the terrorist organisation, making intention the 

core criterion. However, the Code’s definition of a criminal organisation772 does not 

mention any motive. It is defined, as initially under EU legislation,773 exclusively in 

reference to serious offences, defined by the sanctions they trigger. Hence, under the 

Code, a terrorist organisation is to be understood as a criminal organisation.  

 

Surprisingly, under the Code, an executive authority may define an organisation as 

terrorist, which raises some particular issues regarding the separation of powers, the 

rule of law and the scope of effective judicial review. It must be stressed that though 

both the EU and Australia have justified legislating against organised crime and 

terrorism in order to protect their populations, only the EU has repeatedly insisted, 

along with the UN, that both organised crime and terrorism pose a threat to democracy 

and basic principles of democratic societies such as the rule of law, human rights and 

fundamental freedoms. Consequently, the weight given to these fundamental 

democratic principles in respective legislation differs substantially. To highlight these 

differences, the implementation of UN SC Resolutions in the EU and Australia are 

contrasted. 

 

The similarities and differences between legislation on organised crime and terrorism 

having been exposed, the thesis question is then answered in Part IV. 

 

 
 
 
 

                                                
772  Ss 390.4 to 390.6 Criminal Code (Cth). 
773  Art.1, Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised 

crime. 
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CHAPTER  11 

INTRODUCTION 
  
 

This chapter starts by considering briefly the implications of the emergence of the 

concept of organised crime before examining the way Australia and the EU has sought 

to address it through substantive criminal law.  

 

 

11.1    Introduction 
 
11.1.1    The emergence of a new concept 
 

Organised crime is a concept which covers a complex and diverse reality.774 It captures 

both legitimate775 and illegitimate businesses. It came to the international forefront at 

the end of the cold war.776 In today’s terminology, it seeks to capture activities of 

criminal organisations that emerged with drug trafficking and expanded with 

globalisation. 777 These organisations are mainly involved in drug trafficking, trafficking 

of human beings and corruption.778 

 

As early as the 1920s, organised crime was portrayed as a US phenomenon.779 It 

gained momentum in the mid-60s with drug trafficking, prompting President Nixon to 

declare a “war on drugs” in 1969. Martial metaphors have since been commonly used 

by American politicians780 to galvanise the public when seeking to implement new 

                                                
774   UN, General Assembly, Eight United Nations Congress on the Prevention of Crime and the 

Treatment of Offenders, Effective National and International Action against: (A) Organized Crime; (B) 
Terrorist Criminal Activities, UN Doc. A/CONF.144/15 (12 Dec 1990), point 16, p.6. 

775  Such as the illegal activities of trade unions, financial activities. GRAYCAR Adam, GRABOSKY 
Peter, TAILBY Rebecca, KEELTY Mick (2001), Assisted by GORDON Sandy, Global and Regional 
Approaches to Fighting Transnational Crime, International Policing Conference, Adelaide, Australian 
Institute of Criminology and Australian Federal Police, pp.1,2. 

776  SHELLEY Louise I (1995), Transnational Organized Crime: An Imminent Threat to the Nation-State 
?,Journal of International Affairs, Winter 1995, Vol.48(2), p.464. 

777   BASSIOUNI, VETERE (2002), p.xxv. Twining defined globalisation as “trends, processes and 
interactions which are making the world more interdependent in many complex ways” in respect of 
communications, cultures, language, politics and the economy, quoted in BOTTOMLEY Stephen, 
BRONITT Simon (2012), Law in context, Federation Press, p.397. See also UNODC (2010), The 
Globalization of Crime, A Transnational Organized Crime Threat Assessment, p.29. 

778   UNODC (2010). 
779   WOODIWISS Michael (2003), Transnational Organized crime: the strange career of an American 

concept, in BEARE Margaret E, Critical reflections on Transnational Organized crime, Money 
Laundering and Corruption, University of Toronto Press, Canada, p.7. 

780  SHEPTYCKI James (2003), Against Transnational Organized crime, in BEARE (2003), pp.127,8. 
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legislation and granting new powers to law enforcement agencies. In the late 1980s,781 

the American perception was that the threat of organised crime was a worldwide 

menace more serious than terrorism. 

As devastating as terrorism can be, it is dwarfed by global organized crime and 

its implications. The world changes in even more dangerous ways. Counterfeit 

tender used to buy drugs can also be used to buy plutonium. Weapons of mass 

destruction abound – chemical, radiological, nuclear and biological […] As a 

result, the tiniest of unstable governments or parliamentary groups could extort 

the largest of countries.782 

 

It is striking to note that the rhetoric regarding the new international threat posed by 

organised crime intensified at the end of the cold war, just when secret and other 

intelligence services had to downsize. Whether or not it was coincidental, the concept 

of organised crime as a security threat was convenient for those agencies.783  

 

The effect of organised crime is described in terms of global harm and danger to 

democracy and national security rather than harm to the individual. According to the 

UN Office on Drugs and Crime,  

[o]rganized crime is being perceived as a threat to human security and the rule 
of law. In a growing number of cases, we can see a criminalization of the 
political process. The profits from organized crime are used to finance conflicts. 
This is not a new phenomenon, of course. But it is taking on worrying 
dimensions because of the large amounts of money available from crime.784 

 

Rather than emphasising prevention and strengthening political institutions, criminal 

law has been made the weapon of choice. 

                                                
781  According to the NATO sub-committee on terrorism, between 1985 and 1987, international terrorist 

attacks had declined by 100% in North America, by 30 % in Western Europe and by 42 100% in 
“Middle-East spill over” in Western Europe (NUNES José Luis, SMITH Lawrence J (1989), co-
rapporteurs, Terrorism, Final Report, Sub-committee on terrorism, North Atlantic Assembly Papers, 
International Secretariat, January, p.3). 

782  KUPPERMAN Robert H, Project Coordinator, Center for Strategic and International Studies (CSIS), 
at the Global Organized Crime Conference for high-level American law enforcement and intelligence 
community personnel, 26 September 1994, Washington in RAINE Linnea P and CILLUFFO Frank 
(1994), Global Organized Crime, The New Empire of Evil, CSIS, Washington DC, p.133. 

783  NAYLOR R T (2003a), Predators, Parasites or Free Market Pioneers: Reflections on the nature and 
analysis of profit driven crime, in BEARE (2003), pp.48,49. REES Wyn (2003), Transnational 
organized crime, security and the European Union, in ALLUM Felia, SIEBERT Renate (Ed), 
Organized crime and the challenge to democracy, Routledge/ECPR Studies in European Political 
Science, p.101. 

784  ARLACCHI Pino, Under-Secretary-General Executive Director, United Nations Office on Drugs and 
Crime (UNODC), Keynote Speech to the International Conference on Strategies of the EU and the 
US in Combating Transnational Organized Crime Ghent (Belgium) 24 January 2001, 
http://www.unodc.org/unodc/en/about-unodc/speeches/speech_2001-01-24_1.html, last visited 
30.07.2013. 
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By calling for legislative measures, notably in the criminal law sphere, in order 
to face the threat, the political responsibility to curb social issues is transferred 
to the legal, and more specifically to the criminal justice system.785 

 

The danger posed by organised crime is thought to have been largely exaggerated 

when it was first made. Despite the veritable explosion in illicit trade, there is no such 

thing as the hegemony of global international crime.786 Criminal organisations, despite 

occasional and opportunistic cooperation, are more often than not competing with each 

other.787 Further, many commentators argue that most figures given in support of the 

claim of threat are detached from reality,788 and suggest that the purpose of inflated 

figures is to capture the imagination of the audience and to legitimise policy decisions, 

rather than to assist in policy making.789 Nevertheless, the expansion of transnational 

criminal activity can be clearly observed. For instance, in Europe, criminals have taken 

advantage of the destabilisation of the social and political order in Eastern Europe at 

the fall of communism and the subsequent Balkans war.790 In other parts of the world, 

the transnational character of crime can be explained by a number of different 

factors,791 such as the expansion of international trade, the facility to transfer goods and 

services, the development of communications including the internet, the increased 

wealth of industrial countries, the endemic poverty of developing countries, and the 

failure of domestic institutions to curb crime. 792  

 

                                                
785   MITSILEGAS (2003a), p.9. 
786  SHELLEY (1995), p.467. 
787  WOODIWISS (2003), p.29. 
788   REUTER Peter (1996), The Mismeasurement of Illegal Drug Markets, in POZO Susan, Exploring the 

Underground Economy, Studies of Illegal and Unreported Activity, W.E. Upjohn Institute for 
Employment Research, Kalamazoo, Michigan, pp.63-80. In 1994, the US Office of National Drug 
Control Policy estimated the world sales at USD 500 billion. According to Reuter, the figure is likely 
to be no more than USD100 billion which is a very modest amount in the context of total global trade 
flows of almost USD3 trillion (REUTER (1996), p.63). On 30.07 2013, the Australian Minister for 
Home Affairs and Minister for Justice declared that "Organised crime worldwide makes more than 
AUD870 billion every year. That's bigger than the GDP of Indonesia” (CLARE Jason (2013), Minister 
for Home Affairs and Minister for Justice, Organised crime - more pervasive, more powerful and 
more complex than ever before, Media release, 30.07.2013). See also WOODIWISS Michael, 
HOBBS Dick (2009), Moral panics and the rhetoric of organized crime policing in America and 
Britain, The British Journal of Criminology, Vol.49(1), p.111. 

  There is a lack of reliable data on organised crime. See Rec (2), 1997 Action plan to combat 
organised crime, pp.1-16. UNODC (2010), pp.ii, 26. MORRISON Shona (2002), Approaching 
Organised Crime: Where Are We Now and Where Are We Going?, Australian Institute of 
Criminology, n°231, Canberra, p.1. See also NAYLOR (2003a), p.36.  

789   POZO (1996), p.2. In 2010, the UNODC observed “There is a lack of information on transnational 
criminal markets and trends. The few studies that exist have looked at sections of the problem, by 
sector or country, rather than the big picture. Without a global perspective there cannot be evidence-
based policy.” UNODC (2010), p.ii. 

790  See CDPC (Comité Directeur des Problèmes Criminels /European Committee on Crime Problems), 
Europe in a time of change: crime policy and criminal law, Council of Europe, Strasbourg, 1999. 

791  CASTALDO Andrea R (2002), La riposte pénale contre les organisations criminelles en droit italien, 
in MANACORDA Stephano (2002), p.192. 

792  SHELLEY (1995), pp.465, 466. 
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The general view was that the danger of organised crime lies particularly in the discrete 

and insidious ways it undermines institutions and society.793 The concept of organised 

crime requires that measures must be taken before its corrosive effect can be seen, i.e. 

before it is too late to reverse the trend.794 Hence, effective legislation against 

organised crime must allow law enforcement to tackle the problem further upstream 

than ordinary criminal law permits.795 However, organised crime is hard to define. It is 

not a legal but a political, sociological and economic concept which draws from 

different perspectives. 796 Some prefer to speak of organised crimes,797 hence 

“organised crime” can be considered as an umbrella concept. It is therefore difficult, if 

not impossible, to find a definition that can be used in criminal law. 

 

Though the 1988 drug Convention urged States Parties to take into account the 

involvement of “organised criminal group” as an aggravating circumstance,798 it did not 

define the term. Criminal organisations are considered different from the previous 

criminal groups that would usually form for a limited amount of time to commit specific 

offences. The emerging groups were thought to organise themselves towards a long-

term objective of making substantial profits out of criminal activities. Hence, the criminal 

organisation is perceived to be different because of its permanent structure. It does not 

rely on particular members, whether a foot soldier or a person at a senior level.799 It 

may be compared with the Hydra: when one head is cut off, another one grows in its 

stead. It is presumed that the organisation is run like a business.800  

 

                                                
793   VOLK Klaus (2002), La riposte pénale contre les organisations criminelles en droit allemand, in 

MANACORDA (2002), p.9.  
794   According to the 2007 Confesercenti’s annual report (Confesercenti is an association of 270 000 

Italian retailers and small businesses), the mafia organisations’ turnover amounts to EUR90 billions – 
not counting drug trafficking. The main income sources are usurious loan (EUR30 billions of revenue 
with 150 000 victim enterprises), racketeering (EUR10 billions), imitation (EUR7,4 billions), theft 
(EUR7 billions), embezzlement (EUR4,6 billions). 7 %: part occupée par la mafia dans le produit 
intérieur brut italien, (7% is the mafia’s part in the Italian GDP), Le Monde, 24.10.07, retrieved on 
25.10.07. 

795   The provisions on controlled delivery, assumed identities, extended communication interception and 
entrapment illustrate the proactive side of anti-organised crime legislation. 

796  MANACORDA Stephano (2002), p.2. SCHLOENHARDT (2009a), p.20. 
797  GIUDICELLI-DELAGE Geneviève (2002), La riposte pénale contre les organisations criminelles en 

droit français, in MANACORDA (2002), p.112. 
798   Art.3.5, 1988 UN Drug Convention. S16A, Crimes Act 1914 (Cth) does not provide a list of 

aggravating factors. It rather indicates the matters that the court must take into account in 
sentencing. See MACKENZIE Geraldine, STOBBS Nigel (2010), Principles of Sentencing, The 
Federation Press; Law Reform Commission, Sentencing of Federal Offenders, Report No.15, 
Interim, Canberra, 1980 (ALRC 15).  

799  MEAGHER (1983), p.59. 
800   MORRIS Tim, Assistant Commissioner, AFP, Submission to the Parliamentary Joint Committee on 

the Australian Crime Commission, Inquiry into the legislative arrangements to outlaw serious and 
organised crime groups Committee Hansard, 6 November 2008, p.32. MCCLELLAND Robert 
(2009a), Attorney-General, Second reading speech, House of Representatives, Crimes Legislation 
Amendment (Serious and Organised Crime) Bill (No.2) 2009, 16 September. 



 - 187 - 

An international consensus on a legal definition was slow to come about. The USA was 

the first to seek to address the emergence of organised crime by a new criminalisation 

and new law enforcement methods.801 It focused on one main characteristic of these 

organisations: racketeering activities rather than “organised crime”.802 It developed a 

strategy that has been endorsed in 1994 by the international community.803 

 

A consensus finally emerged that traditional penal law on the various forms of 

participation in crime such as instigation and ancillary offences was not able to cope 

with the new organisation structures of most dangerous groups,804 since it is often 

difficult to prove the exact involvement of each participant in the commission of the 

crime. Criminal law, which had been mainly concerned with individual misconduct and 

guilt,805 was found ill equipped to address effectively this new form of criminality. Since 

the chain of command between the head of the organisation and the perpetrator of a 

specific crime was often unknown, the prosecution was faced with considerable 

difficulties when trying to prove the commission of a particular offence by a certain 

individual, even though the criminal activities of the organisation and the association of 

one person with the group were established. Also, incitement, like the accessory 

offences before or after the fact, is limited to one event.806 Furthermore, secondary 

offences (such as accessory offences), only capture those who did not commit the 

main offence, whereas from the perspective of a criminal organisation, the perpetrator 

who acts under orders, though he commits the offence, does not play a more 

significant role than another accessory.807 

 

Similarly to the introduction of the criminalisation of money laundering which was part 

of a new approach to tackle organised crime, a new strategy, another criminalisation, 

was needed to address not the financial aspect of crime but its organisation or 

                                                
801   RICO (Racketeer Influenced and Corrupt Organizations Act) was enacted in 1970, as part of the 

Organized Control Act. It criminalises the engagement in a ‘pattern of racketeering activity’ or 
‘collection of an unlawful debt’ that has a specified relationship to an ‘enterprise’ (LEVI Michael & 
SMITH Alaster (2002), A comparative analysis of organised crime conspiracy legislation and practice 
and their relevance to England and Wales, Home Office Online report 17/02, p.ii). 

802  For a discussion on RICO, See MEAGHER (1983), pp.69-78, LEVI, SMITH (2002), ABRAMS 
Norman (1989), The New Ancillary Offences, Criminal Law Forum Vol.1, N°1, AYLING Julie (2011b), 
Criminalizing Organizations: Towards Deliberative Lawmaking, Law & Policy, April, 2011, Vol.33(2), 
p.159. 

803  See UN, General Assembly, Crime Prevention and Criminal Justice: Report of the World Ministerial 
Conference on Organized Crime, Annex, A/49/748, 02.12.1994; UN General Assembly, Political 
Declaration and Global Action Plan against Organized Transnational Crime, A/RES/49/159, 
23.12.1994. WOODIWISS (2003), pp.26-28. VAN DEN WIJNGAERT (1999), pp.141-142. 

804   Reference was specifically made to mafia type organisations as found in Italy. The same is true of 
other organisations found in Hong Kong, Japan or Russia. 

805   WEIGEND Thomas (1996), The Criminal Justice Systems facing the Challenge of Organised Crime, 
Section I, General Part, Preparatory for the XVIth International Congress of Penal Law, Theme 
Commentary, Questions Commentary, International Review of Penal Law, Vol.67, n°3 + 4, p.555. 

806  MEAGHER (1983), p.63. 
807  MEAGHER (1983), p.62. 
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structure. The call was to tackle organised crime without having to prove a participation 

in a specific offence. Initially, the common law countries kept relying on their existing 

provisions on conspiracy,808 while the continental law States chose to introduce a new 

offence, the “participation in a criminal organisation”. Later on, however, the conspiracy 

provisions proved insufficient to address the problem.809 The participation in a criminal 

organisation offences can therefore be considered as the second generation of 

offences against organised crime. 

 

 

11.1.2  The European Union context 

Since the 1970s, European Member States were facing local forms of organised crime 

and terrorism.810 At the EU level, the concern was about large-scale fraud against the 

Union’s financial interests.811  

 

The efforts of the EU to curb organised crime began at the law enforcement level 

rather than by the adoption of texts of substantive law. The development of the EU 

legislation against organised crime can be seen as an outcome of the mutual 

cooperation in penal matters between some Member States.812 Working groups of 

members of police and national customs agencies were set up to develop operational 

protocols against specific forms of organised crime, namely drug trafficking and 

terrorism. These groups acted outside the institutions of the Union developing “parallel 

networks” (TREVI,813 etc.). Their decisions were taken on an informal basis and 

consequently not well known. Their working methods were not always clear. This 

opacity has been criticised by several authors.814  

 

The emphasis put on cooperation rather than on the development of substantive law 

can be explained by at least three factors. First, by the need to set up an international 

response to crimes that were more and more of a transnational character, particularly 

drug trafficking and terrorism. These crimes required better international cooperation 

which was not provided through the already existing interstate cooperation of the 

                                                
808   In their first steps against money laundering (before the adoption of the Money Laundering Act of 

19.2 which introduced a specific provision criminalising to conspire to launder proceeds of crime, the 
USA used the provisions against conspiracy to sanction those who were defrauding the Internal 
Revenue Services (IRS), STESSENS (2000), p.96. 

809   QUAEDVLIEG Roman Alexander, Acting Deputy Commissioner, Operations, Australian Federal 
Police, Official Committee Hansard, SLCLC, 29 October 2009, p.7.  

810  MANACORDA (2002), p.5. 
811  VAN DEN WIJNGAERT (1999), pp.144,145. 
812   NILSSON (2006), p.73. 
813   NILSSON (2004), pp.114, 115. 
814   MANACORDA (2002), note 40 on p.247. 
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Council of Europe. Secondly, by the reluctance of the Community to interfere with the 

national penal legislation of Member States that always considered legislating in 

criminal matters their exclusive prerogative. Thirdly, its corollary, the fact that the 

European Community had no competence to legislate in penal matters. 

 

Until the adoption of the Maastricht treaty in 1993, the EU did not have the competence 

to enact legislation pertaining to penal matters.815 In these matters, the Council acted 

without consultation with the other institutions of the Community, and with limited “droit 

de regard” by the European Court of Justice. The legitimacy of such legislation in the 

eyes of many was thus weak, and some have labelled the European penal legislation 

“technocratic”.816 

 

In the late 1990’s, the Council put the adoption of measures against organised crime 

on top of its agenda. In 1996, it commissioned a High Level Group to draw up 

recommendations with the view to “combat the scourges” of drugs, organised crime, 

which included terrorism, and the sexual exploitation of children.817 In 1997, it adopted 

an Action plan to combat organised crime,818 and in 1998, it adopted the Joint action on 

making it a criminal offence to participate in a criminal organisation (Joint action). 

 

This Joint action is the first piece of EU substantive penal law. It provided for a 

definition of a criminal organisation and participation therein. It determined minimum 

requirements that the Member States had to implement in their domestic legislation.819  

 

                                                
815   The new competence was granted to the Council within the third pillar. 
816   The European Council is composed of Heads of States or Governments who have not been primarily 

elected to legislate on Community matters. See also VAN DEN WYNGAERT (1999), pp.144-151. 
817   Dublin European Council 13 and 14 December 1996 Presidency Conclusions, 

http://europa.eu.int/en/record/dublin/dub-en.htm. The decision to set up a Hight Level Group was 
triggered by two factors: the assassination on 26 June 1996 of Veronica Guerin, an Irish journalist 
who was investigating drug trafficking in Dublin and the public reaction that same Summer to the 
Belgium “Dutroux Affaire”, named after Marc Dutroux who abducted and killed several young girls, 
allegedly working for a paedophile ring (NILSSON (2004), p.119)). Terrorism is understood in this 
context as a form of organised crime. It must be emphasised that terrorism along with fraud against 
the Community’s interests, is the factor that motivated the initial concerted action against 
transnational crime within the EU. 

  The High Level Group recommended inter alia that judicial cooperation be brought up to a 
comparable level to police cooperation” and the adoption of a common provision criminalising the 
participation in a criminal organisation, “irrespective of the location in the Union where the 
organisation is concentrated or is carrying out its criminal activity“ (Part II, 8 (1) and Part III, Chapter 
III, Recommendation 17), High-Level Group on Organised Crime (1996), 1997 Action plan to combat 
organised crime. 

818   1997 Action Plan to combat organised crime was adopted by the Council on 28 April 1997 and 
approved by the Amsterdam European Council on 16 and 17 June 1997. The Council implemented 
most of the High Level Group’s recommendations in the next 5 years.  

  The High Level Group did focus on terrorism, though the report referred to it. The measures devised 
to counter terrorism are in no way different than for any other type of organised activity. 

819   Joint action of 21 December 1998 (98/733/JHA). The Joint Action entered into force the day it was 
published. However, the Member States had until the end of 1999 to comply with its provisions. 
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The actions initiated were part of a long-term strategy against crime. They were not 

meant to be temporary.820 This Plan was the setting in which the EU developed its 

action against organised crime, which included terrorism. As mentioned in its 

introduction,  

the High Level Group underlines its conviction that the fight against organised 
crime and terrorism is a never-ending endeavour. The fight must be 
uncompromising but must always use legitimate means and pay full respect to 
the principles of the Rule of Law, democracy and human rights, not losing sight 
of the fact that it is the protection of those values which is the raison d'être for 
fighting organised crime.821 

 

This was endorsed the following year by the Council:  

The combating of international organised crime backed up by effective, 
sustainable law enforcement also requires a wide range of preventive 
measures, developed with due regard to fundamental human rights. [These 
preventives measures are] not the task of law enforcement agencies and 
judicial authorities alone but requires an effort on the part of civil society as a 
whole, taking joint responsibility for community life. 822  

 

In line with the recommendations of the 1994 World Ministerial Conference on 

Organized Transnational Crime,823 the Joint action required the EU Member States to 

criminalise either the participation in a criminal organisation or conspiracy.824 The 

Action plan was revised and a Strategy for the Beginning of the New Millennium was 

adopted in 2000,825 which led to the abrogation in 2008 of the Joint action, which was 

superseded by the Council Framework Decision on the fight against organised crime 

(CFD on organised crime).826 The CFD, introduced by the Treaty of Amsterdam, was 

adopted because it is a more effective legislative tool since it is mandatory for Member 

States to implement it.827 It modified the previous definition of criminal organisation by 

                                                
820   Part III, Chapter III, Recommendation 22, 1997 Action Plan to combat organise crime. 
821   1997 Action Plan to combat organised crime, point 4. 
822   Council Resolution of 21 December 1998 on the prevention of organised crime with reference to the 

establishment of a comprehensive strategy for combating it, OJC 408, 29/12/1998, pp.1-4. 
823  Naples Political Declaration and Global Action Plan against Organized Transnational Crime, in 

Annex to UN General Assembly, Crime Prevention and Criminal Justice: Report of the World 
Ministerial Conference on Organized Transnational Crime, Annex, A/49/748/ (2 Dec.1994), point 15, 
p.10. 

824   Art.2, Joint action of 21 December 1998 (98/733/JHA). 
825   The Prevention and Control of Organised Crime: A European Union Strategy for the Beginning of the 

New Millennium (2000/C 124/01), 3 March 2000, OJ C124, 03.05.2000, pp.1-33, (Strategy for the 
New Millennium). 

826   Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised crime, 
p.42. See also Commission of the European Communities, Proposal for a Council Framework 
Decision on the fight against organised crime, COM (2005) 6 final, 2005/2003 (CNS), Brussels, 
19.01.2005. 

827  NILSSON Hans G (2002), Decision-Making in Justice and Home Affairs: Current Shortcomings and 
Reform Possibilities, Sussex European Institute (SEI) Working Paper, n°57, p.9. 
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aligning it to the 2000 TOCC828 and redefined the offence of participation in bringing it 

closer to the definition of participation in a terrorist group found in the 2002 Council 

Framework Decision on combating terrorism (CFD on terrorism). 

 

 

11.1.3  The Australian context 

Criminal organisations have been active in Australia for many years.829 From the 

1970s, several Commissions of Inquiry and Royal Commissions revealed the 

organised crime activities in Australia, particularly on the east coast.830 They exposed a 

high level of corruption among public officials and the integrity of those that exposed it 

was attacked, most likely in an attempt to have their finding dismissed.831 Most of the 

recommendations to tackle the problem were not implemented. 832 A major exception is 

Costigan’s call for a money laundering offence.  

 

It was the violence between motorcycle gangs that prompted a legislative reaction 

specifically designed to address criminal groups, firstly on the state level,833 then on the 

Commonwealth level. Between 2003 and 2012, Australian states have adopted various 

statutes to curb the illicit activities of outlaw motorcycle gangs (OMGs).834 

 

In what is considered a response to the introduction in South Australia of a 

controversial Serious and Organised Crime (Control) Bill 2007,835 the Commonwealth 

                                                
828   The TOCC restrictively defines organised criminal groups by their aim to obtain, directly or indirectly, 

a financial or other material benefit, while the Joint action also included improperly influencing the 
operation of public authorities. 

829   MEAGHER (1983), pp. 18,19. SCHLOENHARDT (2009a), p.92. 
830  The Moffit Inquiry (1973-1974) which revealed the infiltration into NSW of overseas criminal 

organsiations. Williams Inquiry (1977-1979), Woodward (1977-1979), The Steward Inqury (Nugan 
Hand) (1981-1983), Costigan Inquiry (1980-1984) 

831  MOFFIT Athol (1985), A Quarter to Midnight, The Australian Crisis: Organised Crime and the Decline 
of the Institutions of State, Angus & Robertson Publishers, p.4. 

832  MOFFIT (1985), pp.22-24. 
833   SCHLOENHARDT (2009a), p.94. It must be noted however that in 2001 Queensland had enacted 

the Crime and Misconduct Act 2001 (Qld). See CHRISTENSEN Sarah (2004), The Worldwide Fight 
against Transnational Organised Crime: Australia, Technical and Background Paper N°9, Australian 
Institute of Criminology, 2004, p.50. On 22 March 2009, a member of the Hells Angels Motorcycle 
Club was attacked and killed by a member of another rival gang, the Comancheros, at Sydney 
airport. A few days later, the New South Wales Government introduced the Crimes (Criminal 
Organisations Control) Bill 2009 which was promptly passed into law by both Houses of Parliament. 

834   Statutes Amendment (Anti-Fortification) Act 2003 (SA), Crimes Legislation Amendment (Gangs) Act 
2006 (NSW), Legislation (Group Criminal Activities) Act 2006 (NT), Serious and Organised Crime 
(Control) Act 2008 (SA), Crimes (Criminal Organisations Control) Act 2009 (NSW), Serious Crime 
Control Act 2009 (NT), Criminal Organisation Act 2009 (QLD), Criminal Organisations Control Act 
2012 (WA). See also BARTELS Lorana (2010), The status of laws on outlaw motorcycle gangs in 
Australia, Second edition, Research in Practice, Report No.2, March 2010, Australian Institute of 
Criminology. 

835   Parliamentary Joint Committee on the Australian Crime Commission (2009), Inquiry into the 
legislative arrangements to outlaw serious and organised crime groups, August 2009, p.3. 
SCHLOENHARDT (2009a), p.126. The Serious and Organised Crime (Control) Act 2008 (SA) was 
adopted a year later.  
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initiated, 10 years after the EU, an Inquiry into the future impact of serious and 

organised crime on Australian society,836 which was followed in 2008 by the launch of 

an Inquiry into the legislative arrangements to outlaw serious and organised crime 

groups to “examine the effectiveness of legislative efforts to disrupt and dismantle 

serious and organised crime groups and associations with these groups”.837 The fear 

that the absence of harmonised legislation would undermine the efficiency of law 

enforcement and possibly cause organised crime activities to be moved to less severe 

jurisdictions838 echoes similar EU concerns. 

 

In 2009, the Commonwealth developed its first Organised Crime Strategic 

Framework,839 while the Standing Committee of Attorneys General (SCAG) issued a 

set of resolutions for a comprehensive national response to tackle organised crime.840 It 

included recommendations regarding confiscation, intelligence, controlled operation, 

communication interception and legislative measures.  

 

These recommendations were implemented in two stages, in June and September 

2009. The two bills (Crimes Legislation Amendment (Serious and Organised Crime) Bill 

2009 and Crimes Legislation Amendment (Serious and Organised Crime) Bill (N°2) 

2009) were adopted speedily.841 Given the importance of the proposed amendments 

the rush was found not warranted.842 

 

Inter alia, the first Bill broadens the scope of the Code’s inchoate offences by adding 

joint commission and the second Bill facilitates the implementation of the previous Bill. 

It also introduced new offences in Division 390 of the Code (organised crime offences). 

The bills indicate a turn in criminal policy whereby the provisions on conspiracy are 

deemed insufficient to tackle organised crime. The newly introduced offences seek to 

extend the traditional boundaries of criminal liability to capture conduct that is not 

                                                
836   Parliamentary Joint Committee on the ACC (2007), Inquiry into the future impact of serious and 

organised crime on Australian society, September 2007. 
837   Parliamentary Joint Committee on the ACC (2009), pp.1, 2. 
838   Parliamentary Joint Committee on the ACC (2009), pp.134, 135. 
839   Commonwealth Organised Crime Strategic Framework, Overview, 2009. 
840   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Explanatory Memorandum, 

p.1. 
841   SENATE LEGAL AND CONSTITUTIONAL AFFAIRS LEGISLATION COMMITTEE (SLCALC 2009), 

Crimes Legislation Amendment (Serious and Organised Crime) Bill 2002 (n°2) [Provisions], 
November 2009, p.72. 

842   The rush was justified by a minor amendment to the Crimes Act 1914. See BIDDINGTON Monica, 
SPOONER Diane, SCULLY Sharon (2009), Crimes Legislation Amendment (Serious and Organised 
Crime) Bill (No.2), Department of Parliamentary Services, Parliamentary Library, Bill Digest N° 68, 23 
November 2009, pp.38 and 45. 
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necessarily linked to the commission or planned commission of a specific offence but 

which is alleged to facilitate the criminal activity of an organisation.843 

 

 
11.1.4   The protected legal interests 
 

The protected legal interest is a principle of criminal law held by civil law states. It 

requires that each criminal offence aim at protecting at least one specific fundamental 

interest, providing thereby a means of preventing the legislator from criminalising 

conduct that does not represent a threat to or a violation of fundamental rights.844 In 

order for the concept of protected legal interest to fulfil its function, it is necessary that 

what is protected and why it is protected is clearly stated. Hence, the protected legal 

interest also allows determining the scope of the criminal offence.845 

 
 
A.  In the EU 

When examining a new criminal provision, it is important to identify the protected legal 

interest that the new norm intends to safeguard in order to appreciate the scope of the 

legislation. The Joint action does not address this issue, nor do the recitals of the 2008 

CFD on organised crime. Reference must hence be made to the documents that led to 

the adoption of the Joint action, namely the 1997 Action Plan846 and the Council 

Resolution of 21 December 1998.847 

 

In the Action Plan, organised crime is described as “increasingly becoming a threat to 

society as we know it and want to preserve it”, pointing out that  

[c]rime is increasingly organising itself across national borders, also taking 
advantage of the free movement of goods, capital, services and persons. 
Technological innovations such as Internet and electronic banking turn out to be 
extremely convenient vehicles either for committing crimes or for transferring 
the resulting profits into seemingly licit activities. Fraud and corruption take on 
massive proportions, defrauding citizens and civic institutions alike.848 

                                                
843   LAW COUNCIL OF AUSTRALIA (LCA, 2009), Submission to the Senate Legal and Constitutional 

Legislation Committee, Crimes Legislation Amendment (Serious and Organised Crime) Bill 2002 
(n°2), 10 October 2009, p.3. 

844  The protected legal interest principle is therefore considered as a means of controlling the repressive 
powers of the State. See DELMAS-MARTY Mireille (2001), Criminalité économique et atteintes à la 
dignité de la personne, Vol.7, Les Editions de la Maison des sciences de l’homme, Paris, p.79. 

845  Once the protected legal interest has been determined for a specific offence, the teleological 
interpretation may exclude from the scope of the offence any conduct that does not violate the 
defined legal interest (DELMAS-MARTY (2001), p.79). 

846  1997 Action plan to combat organised crime, pp.1-16. 
847  Council Resolution of 21 December 1998 on the prevention of organised crime with reference to the 

establishment of a comprehensive strategy for combating it, OJC 408, 29.12.98, pp.1-4. 
848   1997 Action plan to combat organised crime, point 1. 
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This increase in transnational crime is described as a consequence of two factors: one 

is located outside the Union, which is the introduction and the spreading use of new 

technologies, the other one linked to the development of the EU which abolished its 

internal borders and thus facilitated the free movement of goods, capital, services and 

persons.  

 

In its Resolution of 21 December 1998, the Council explained what is to be understood 

by “the society as we know it and which we want to preserve”. Organised crime is there 

described as a danger to “democracy and the rule of law, for freedom, human rights 

and self-determination, values which are the raison d'être of any fight against 

organised crime”.849 

 

The legal interests to be protected by the new criminalisation can therefore be 

classified into two groups. The first is the new legal order that the EU has just 

established (through the abolition of internal borders), its inhabitants and its institutions; 

the second is constituted by the traditional values of democracy and human rights. 

These two elements have common characteristics: they are wide and encompass a 

large number of ideological elements that are difficult to define.  

 

The type of protection required for the EU inhabitants and institutions is not found in 

the text. However, referring to the Treaty on European Union, the Union’s objective is 

again stated in terms of “protection”:   

To protect the right and interest of the nationals of its Member States through 
the introduction of a citizenship of the Union and to maintain and develop an 
area of freedom, security and justice, in which the free movement of persons is 
assured in conjunction with appropriate measures with respect to external 
border controls, asylum, immigration and the prevention and combating of 
crime.850  

 

Regarding police and judicial cooperation in criminal matters, the EU's objective is to:  

provide its citizens with a high level of safety … by preventing and combating 
racism and xenophobia… That objective shall be achieved by preventing and 
combating crime, organised or otherwise, in particular terrorism, trafficking in 
persons and offences against children, illicit drug trafficking and illicit arms 
trafficking, corruption and fraud.851  

 

                                                
849   Recital, Council Resolution of 21 December 1998 on the prevention of organised crime with 

reference to the establishment of a comprehensive strategy for combating it. 
850   Art 2, Treaty on European Union. 
851   Art 29, Treaty on European Union. 



 - 195 - 

The Council did not revert to its past policy or suggest that the borders be reinstated. It 

recommended new measures (in the area of penal law) to protect the new freedom of 

movement and the values fundamental to European States such as democracy, the 

rule of law and human rights which are endangered by the activities of organised 

crime. The EU has placed itself in a paradoxical situation: On one hand, the Council 

recognises that the abolition of internal borders and the creation of an area of freedom, 

security and justice are the very causes of the development of transnational criminal 

activities and on the other, the EU is committed to develop and maintain the said area 

while promising security to its citizens. 

 

These statements suggest that the EU legislation on organised crime intends to protect 

the citizens of the Union, in particular their security (“safety”), the institutions of the 

Union, the free movement of goods, capital, services and persons, as well as 

democracy, the rule of law and human rights. How such vast, heterogeneous legal 

interests can be protected while respecting the basic principles of penal law852 is a 

challenge. This has led to heated debates during the adoption of the CFD on organised 

crime and later, the CFD on terrorism. Eventually caveats or safeguard clauses were 

introduced in both CFDs. 

 

Until the later part of the 20th century, threats to institutions and democracy were 

usually heard of in time of uprising, or coup d’état. Domestic legislation already 

provides for measures through state of emergency regulations in case of an onslaught 

on the state institutions. However, such measures are only meant to be temporary, 

while the political rhetoric on organised crime is about a long-lasting menace.853 Hence 

political authorities called for new laws and new police powers that would not infringe 

on human rights. The consensus was that to defend human rights and democracy, the 

new measures had to respect those human rights and the legal order that supports 

democratic society.  

 

 

 

 

 

 

                                                
852  Such as the legality principle which requires a clear definition of the offences so that anyone knows 

what is criminal and not, 
853   Mr COSTA Antonio Maria, Director General, UNODC, The global crime threat – we must stop it, 18th 

Session of the Commission on Crime Prevention and Criminal Justice, Vienna, 16 April 2009, 
www.unodc.org/unodc/en/about-unodc/speeches/2009-16-04.html (last visited accessed 12 July 
2013).  
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B.   In Australia 

Though the concept of protected legal interest is unknown in common law States,854 it 

is nevertheless useful to determine the added value of any new criminalisation and the 

rationale of the new legislation. In Australia, the explanatory memoranda to the 2009 

Bills do not indicate which interest the new offences are meant to protect. Globally, the 

justification given for the adoption of the money laundering legislation should be 

recalled here. Specifically, in his second reading speech on the Serious and Organised 

Crime Bill, the Attorney-General referred to the same protected legal interests as the 

EU: the safety and security of citizens. There is no mention of safeguarding democracy 

or the rule of law. 

The security of Australia is the government’s highest priority, and maintaining 

that security and the safety and security of Australian citizens requires decisive 

action to target serious and organised crime. 855 

 

The objective of Australia’s legislation on organised crime is to extend the ability to 

tackle criminal organisations by targeting the “higher echelon criminals”,856 those in 

commanding positions. The aim is to dismantle the organisation more effectively than 

just by targeting specific individuals who are easily replaced. At the same time, it 

increases the powers of law enforcement by allowing them to be more pro-active. The 

new legal provisions are said to 

[represent] a quantum leap in the capacity to fight organised crime. It is a two-

pronged approach: it increases the capability of law enforcement agencies to 

pursue organised criminals, increasing the risk of apprehension; and it places 

an extreme cost on taking that risk.857 

 

Through various amendments of the Code, the following two chapters illustrate how 

Australia has changed its perception of organised crime. First, it relied only on the 

conspiracy provisions before extending criminal responsibility even further by adding 

joint commission into the Code. Secondly, new offences organised crime offences 

were enacted. 

 

 

                                                
854  For a comparative analysis of approaches regarding the protected legal interests  see LAUTERWEIN 

Carl Constantin (2010), The limits of Criminal Law – a comparative analysis of approaches to legal 
theorizing, Ashgate Publ., especially pp60ff. 

855   MCCLELLAND Robert (2009a), Attorney-General, Second reading speech, Crimes Legislation 
Amendment (Serious and Organised Crime) Bill 2009, 24 June 2009, p.6964. 

856   QUAEDVLIEG (2009), p.7. 
857   MCCLELLAND Robert (2009a), Second reading speech, Crimes Legislation Amendment (Serious 

and Organised Crime) Bill 2009, 24 June 2009, p.6964. 
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CHAPTER  12 

EXTENSION OF CRIMINAL RESPONSIBILITY 
 
 
12.1   Introduction 
 

The CFD on organised crime, followed later by the TOCC, addressed the emergence 

of organised crime by making it mandatory to criminalise either the participation in a 

criminal organisation or conspiracy, which is one of the forms of the extension of 

criminal responsibility known in Ireland and the UK, the two EU Member States which 

are common law countries.858 Unsurprisingly, Australia relied initially on its conspiracy 

provisions. Stating that they were insufficient to tackle organised crime, it extended 

criminal liability further by introducing into the Code its own version of the common law 

concept of joint enterprise. Shortly afterwards, it adopted substantive criminal 

provisions on serious and organised crime. 

 

The following sections give first a brief overview of the conspiracy provisions under the 

Code and the CFD on organised crime and then of joint commission. They highlight the 

reasons why they were deemed insufficient to address organised crime in a 

satisfactory manner.  

 

 

12.2   Conspiracy 
 
The 2008 CFD on organised crime defines conspiracy as conduct by any person 

consisting in an agreement with one or more persons that an activity should be 

pursued, which if carried out, would amount to the commission of offences punishable 
                                                
858   The origin of conspiracy can be traced back to the 14th century Law of England. In 1832, an English 

court described the crime of conspiracy as consisting in an agreement “either to do an unlawful act, 
or a lawful act by unlawful means.” However, in the late 18th century conspiracy was restricted to 
“agreements which could be indicted as criminal conspiracies where those object or objects were 
criminal in themselves.” However, in general, the use of conspiracy has been limited to two 
categories: conspiracy to commit a crime (such as to pervert the course of justice) and conspiracy to 
defraud - which was used in the USA to sanction money laundering before such a criminalisation 
existed. See GILLIES (1990), The Law of Criminal Conspiracy, second edition, pp.1,2, 80 and 
STESSENS (2000), p.96. There have been many discussions regarding the abolition of conspiracy. 
Peter Gillies concluded: “The issue of conspiracy is not a viable one. It is too useful a crime, for law 
enforcement agencies, and prosecutors, especially in an era of entrenched organised crime. […] 
Speculation about its possible reform can only realistically attack marginal issues.” (GILLIES (1990), 
p.261). 
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by a maximum of at least four years imprisonment even if that person does not take 

part in the actual execution of the offence.859 

 

Australia’s concept of conspiracy under s11.5 of the Code is more conservative than 

the common law counterpart.860 It also contrasts with the EU’s definition in three major 

ways. 

 

First, under the Code, the agreed offence is an offence punishable by imprisonment for 

more than 12 months,861 which makes Commonwealth legislation encompass more 

acts than the CFD’s conspiracy provisions which focus on serious crimes only. 

Furthermore, conspiracy can also be charged when other offences which may entail a 

lower penalty are envisaged because a substantive offence in these terms is created 

by s15GE of the Crimes Act (Cth).862 These are for instance fraud, 863 tax evasion, 

money laundering and terrorism offences.  

 

Secondly, it is also necessary under the Code that at least one of the parties to the 

agreement has committed an overt act pursuant to the agreement.864 The overt act is 

an act indicating that the agreement should be carried out or any preparatory acts to 

that offence,865 whereas the CFD on organised crime does not require an overt act. 

Under the CFD, the Code and common law, the conspiracy provision criminalises the 

agreement itself, independently from its effect. It is settled caselaw that the “essence of 

the offence of conspiracy lies in the “agreement of minds” and performance of the 

agreement is not a requisite of the offence.”866 Evidence of acts following the 

agreement may however constitute the only available proof that the agreement was 

made, but it is the agreement and not the overt act that constitutes the offence. The 

overt act may not be a crime. However, by requiring an overt act, which is evidence 

                                                
859   Art.2(2)(b) Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against 

organised crime Art.5.1(a)(i), UN Convention against Transnational Organised Crime, 2000, defines 
conspiracy as an agreement with one or more other persons to commit a serious crime for a purpose 
relating directly or indirectly to the obtaining of a financial or other material benefit and, where 
required by domestic law, involving an act undertaken by one of the participants in furtherance of the 
agreement or involving an organised criminal group. 

860   GILLIES (1991), Secondary Offences and Conspiracy, Criminal Law Journal, June, Vol.15(3), p.165. 
861   or by a fine of 200 penalty units or more. The minimum of 12 months contrasts with conspiracy under 

common law. See GILLIES (1991), p.161. The MCCOC had suggested that conspiracy should be 
limited to offences carrying a penalty of two years imprisonment. See MCCOC (1992), Model 
Criminal Code, Chapters 1 and 2, General Principles of Criminal Responsibility, Report p.99, §405. 

862   GILLIES (1991), p.163. 
863   According to GILLIES (1990, p.3), in Australia, the vast majority of conspiracy prosecutions (whether 

at common law or pursuant to statute law) are for conspiracy for a crime, and the balance of them 
are for conspiracy to defraud. 

864   S11.5(2) (c), Criminal Code (Cth).  
865   GILLIES (1991), p.161. Following the example set by the TOCC, the CFD on organised crime 

introduced the possibility for Member States to require the carrying out of material acts, but makes 
this provision only in a recital (Recital (5)). The Joint Action did not include such a provision. 

866   R v Gudgeon (1995) 133 ALR 379. 
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that steps have been taken in pursuit of the agreement, the Code demonstrates that it 

goes beyond criminalising a mere intention. It emphasises also that a simple 

agreement to commit a criminal offence without any further action by any of those party 

to the agreement is insufficient to warrant the attention of the criminal law.867 

 

Thirdly, according to the Code, the agreement between two persons suffices whereas 

the definition of participation in a criminal organisation requires the involvement of at 

least 3 persons.868 Hence conspiracy may be a better tool against terrorism given that, 

in recent years, very small “groups” have committed terrorist acts.869 

 

The fault element of conspiracy is intention.870 The agreement also requires 

“knowledge, or belief in, the existence of the facts that make the conduct that is the 

subject of the agreement an offence (as distinct from having knowledge of, or belief in, 

the legal characterisation of the conduct)”.871 Ansari widens the prosecution arsenal 

against organised crime by stating that it is possible to conspire to commit an offence 

which has recklessness as its mental element.872 

 

Conspiracy is not an offence but an extension of liability beyond complicity. It is worth 

noting that complicity excludes recklessness.873 Further, complicity requires that the 

crime has been committed by the other person, and does not capture planning.874 

 

Each conspirator is liable to the same punishment as for the offence to which the 

conspiracy relates, whether it as been committed or not.875 Hence, its purpose is to 

deter each would-be offender from associating for the commission of a crime. 

 

The reasons for criminalising conspiracy rest on the same rationale as criminalising the 

participation in a criminal organisation. It is assumed that there is a greater danger and 

therefore a greater harm in offences committed by a group than by an individual. This 

                                                
867   MCCOC (1992), p.103. 
868   S11.5(2) (a), Criminal Code (Cth). 
869   For instance, the 2013 Boston marathon bombing was committed by two brothers. 
870   Ansari v R, Ansari v R [2007] NSWCCA 204 [32].   
871   The Queen v LK; the Queen v RK [2010] 241 CLR 177 [117]. 
872   Ansari v R, Ansari v R [2007] NSWCCA 204. 
873   See Giorgianni v The Queen [1985] 156 CLR 473 [505] and BRONITT Simon (1993), Defending 

Giorgianni - Part One: The Fault Required For Complicity, Criminal Law Journal, August, Vol.17(4), 
pp.242-263 and Defending Giorgianni -  Part Two: New Solutions for Old Problems in Complicity, 
Criminal Law Journal, Oct, Vol.17(5), pp.305-318. 

874   ODGERS (2010), [11.2.320], p.166. 
875   Attempting and inciting to conspire are no offences under the Code: S11.1 (7) and 11.4 (5) Criminal 

Code (Cth). The MCCOC recommended that it should not be possible to incite a conspiracy or an 
attempt because “there has to be some limit on preliminary offences” (quoted in BRONITT Simon, 
MCSHERRY Bernadette (2005), Principles of Criminal Law, Thomson Lawbook Co p.434). 
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view has been challenged by Gillies.876 It should be further observed that when 

considering terrorist acts, this assumption is not correct. The lone attack by Anders 

Breivik who killed 77 (mainly) young people877 is to be contrasted with the 2005 London 

bombings, committed by a group of 4 people, who killed 56 people.878 Some have thus 

argued that “criminality consists, not in detached separate acts, but in the anti-social 

effect of acts” and should accordingly “be measured by the nature and effect and not 

by the character or number of those whose acts produce that effect.”879 This view does 

not take into account that there is a greater likelihood that the a similar offence will be 

repeated if it is pursuant to an agreement between many, rather than by a solitary 

offender.880 

 

Though prosecution for conspiracy can take place even if the offences planned have 

been committed,881 charges are laid when conspiracies have commenced to be 

transacted in lieu of the offence of attempt.882 Today, new detection technologies and 

large pro-active police powers allow preventative actions, which are held necessary in 

matters of serious and organised crime, as well as terrorism. Conspiracy can be used 

to prevent the commission of crime further upstream than the law of attempt permits. 

Some view the Code requirement of an overt act as reducing the potential preventative 

character of conspiracy.883 However, as Peter Gillies correctly noted, deleting the 

requirement of an overt act would lead to incoherence with the general principle of 

criminal law whereby two conspirators can be prosecuted for an agreement while if 

they had acted individually, they would not be charged because their conduct would 

not satisfy the law of attempt.884  

 

Conspiracy has been used as a weapon of choice against organised crime for several 

reasons. First, under conspiracy, the prosecution is not required to prove the 

involvement in a criminal organisation, and consequently the material elements of the 

                                                
876   GILLIES (1990), p.5. 
877   Anders Behring Breivik, The New York Times, 24 August 2012, 

http://topics.nytimes.com/top/reference/timestopics/people/b/anders_ behring_breivik/index.html, last 
visited 20 July 2013. 

878   The 4 terrorists died in the attacks. 4 others were charged for planning a similar attack. London 
bombers: Key facts, BBC NEWS, 21.07.2005.  

879   GILLIES (1990), p.9. 
880  MEAGHER (1983), p.64. 
881   BRONITT, MCSHERRY (2005), p. 416. 
882   GILLIES (1990), The Law of Criminal Conspiracy, The Federation Press, p.7.     
883   Australian Federal Police Association and Police Federation of Australia (2009), Submission to the 

Senate Legal and Constitutional Legislation Committee, Crimes Legislation Amendment (Serious 
and Organised Crime) Bill 2009, 31 July, p.27. 

884   GILLIES (1990), p.7. 
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organisation such as the time or structure elements, in contrast wiith the CFD’s 

participation offence.885  

 

Secondly, conspiracy may capture offenders who work together towards an objective 

without being in direct contact with each other. Hence, it may catch people in the high 

echelon of a criminal group. While the agreement cannot exist without communication 

between the conspirators, there is no requirement that the parties to the agreement 

know each other, or be identified.886 What is required is that each conspirator is 

committed to the agreed objective.887 As a condition of a finding of guilt, it is required 

that there is an intention by the accused, and at least one other party to the agreement, 

to commit an offence pursuant to the agreement.888  

 

The charge of conspiracy considerably simplifies the task of the prosecution. Firstly, it 

entitles the prosecution to “rely on the acts and declarations of one particular 

conspirator as evidence against another”,889 side-stepping inter alia the rule against 

hearsay.890 Secondly, where there is a unified scheme of offences involving numerous 

participants, it is much simpler to charge each offender with one overall conspiracy 

comprehending these various crimes rather than to charge each person for many 

offences.891 Conspiracy hence became a tool of general purpose against organised 

crime, starting with drug trafficking. 892 

 

However, proving the agreement of low ranking members of criminal organisations 

may be difficult, given that they are not privy to the agreement,893 even though they 

may be aware of the criminal character of the enterprise. Further, conspiracy is ill 

adapted to deal with an agreement to commit a series of different types of crimes or 

sub-conspiracies.894 To remedy this, the legislature introduced joint commission into the 

Code. 

 

 

 

 
                                                
885   Art.1, Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised 

crime. 
886   BUTTERWORTHS, Australian Criminal Law Dictionary (1997). 
887   S11.5(2), Criminal Code (Cth). The Queen v LK; the Queen v RK [2010] 241 CLR 177 [141]. 
888   The Queen v LK; the Queen v RK [2010] 241 CLR 177 [57]. 
889   R v Adrian Franze (Ruling No 2) [2013] VSC 230 [7]. See also Ahern v R [1988] 165 CLR 87. 
890   GILLIES (1990), p.13. 
891   GILLIES (1990), p.698. 
892   SCHLOENHARDT (2009a), p.33. 
893   MEAGHER (1983), p.64. 
894   LEVI, SMITH (2002), p.16. 
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12.3   Joint Commission 
 
The joint commission provision (s11.2A of the Code) targets members of organised 

groups who divide criminal activity between them. Though the concept of “joint criminal 

enterprise” is known under common law, it was not available under the Code until 

2010.895 However the fault and physical elements of the Code’s provision do not 

coincide with those at common law, which give joint commission a far wider scope. 

Joint commission is not an offence but an extension of liability beyond complicity and 

common purpose.  

It is the means by which the law makes an accused criminally liable for the 
actions of another person. The basis upon which that liability is founded 
depends upon the prosecution establishing the requisite agreement, 
participation, and intention to commit the crime which is the subject of the 
agreement.896  
 

It allows higher penalties for offenders who commit crimes in a group and applies when 

an unexpected crime is also committed. 

 

Under section 11.2A, a person, called a joint offender, is made liable for the conduct of 

another on the basis of an agreement to commit a crime. If there are more than two 

joint offenders, the criminal liability of one is extended to all other members of the 

group,897 i.e. the joint offender is liable to receive the penalty prescribed for the 

committed offence.898 

 

For a person to be a joint offender, that person and at least one other party to the 

agreement must have intended that an offence would be committed under the 

                                                
895   It was introduced on 20 February 201 by the Crimes Legislation Amendment (Serious and Organised 

Crime) Act 2010 (Cth). Keleman J in R v Pui Man Liu and Sin Chun Wong, (NSW DC 10.06.2003, 
unreported) held that the common law concept of joint criminal enterprise was not covered in the 
Criminal Code. He thought the matter must have been overlooked by the drafters of the Code given 
the significance of the concept [90]. See also HINCHCLIFFE Jaala (2009), Senior Assistant Director, 
DPP’s letter to Mr Peter Hallahan, Committee Secretary, Standing Committee on Legal and 
Constitutional Affairs, 1 September. In R v Handlen and Paddison [2010] QCA 371, the prosecution 
tried to make up for the absence of joint criminal enterprise under the Code. It submitted that it 
“exists a category of joint perpetrator involved in some form of association independent of the 
concept of joint criminal enterprise” [63]. The court unanimously held that this form of criminal 
responsibility is alien to the Code [72]. The jury was therefore misdirected, though this misdirection 
was not a fundamental error because there was a substantial body of evidence against the 
appellants and the jury had been satisfied that the conduct alleged against each of the appellants 
had occurred [75]. 

896   R v Adrian Franze (Ruling No 2) [2013] VSC 230 [23]. 
897   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.140. 
898  In R v Barlow [1997] 188, CLR 1, the Australian High Court has held that at common law, an 

accessory can be convicted of a more serous offfence tht the actual perpetrator, which is not the 
case in England. MCSHERRY Bernadette (2009), Criminal Law, in FRECKELTON Ian, SELBY 
Hugh, Appealing to the future, Michael Kirby and his legacy, Thomson Reuters, Lawbook Co, p.304.  
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agreement and an offence must have been committed.899 An offence is one that falls 

under the Code.900 They may not be the same. By contrast with conspiracy, the offence 

must have been committed and does not need to be a crime. 

 

Unlike conspiracy, the joint commission agreement to commit an offence is not itself 

the offence.901 As for conspiracy, the agreement must be intentional.902 It does not need 

to be verbal.903 It can be tacit and implicit. Moreover, the person does not need to be 

present. It can be done over the phone or the internet.904 In contrast with conspiracy, 

the agreement does not need to be made before the offence. It can also be made at 

the same time as an offence is committed. 905 This would be the case, for instance, 

when, during a planned offence, one of the joint offenders seizes the opportunity to 

commit another offence.  

‘Agreement’ is intended to be broad in its meaning and to capture any 
agreement, arrangement or understanding that can be implied or inferred taking 
into account all of the circumstances.906 

If follows that it is not just the content of the agreement that can be inferred from the 

circumstances, it is also the existence of the agreement itself, which widens the scope 

of the provision considerably.  

 

Unlike conspiracy, joint commission applies only when an offence has been 

committed.907 Under section 11.2A, two different offences are envisaged. Either the 

offence committed is in accordance with the agreement or is “of the same type”, or the 

offence has been committed in the course of carrying out the agreement. In both 

cases, the defendant does not need to be present when the offence was committed.908 

This contrasts with the practice under common law, where “it is well established that, in 

order to prove the guilt of an accused person of a crime, by reliance on the principles of 

                                                
899   S11.2A(4)(a), Criminal Code (Cth). Crimes Legislation Amendment (Serious and Organised Crime) 

Bill 2009, Revised Explanatory Memorandum, p.142.  
900   S1.1, Criminal Code (Cth). 
901   R v Adrian Franze (Ruling No 2) [2013] VSC 230 [23]. 
902   See s11.5(2), Criminal Code (Cth). 
903   S11.2A(5)(a), Criminal Code (Cth). 
904   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.144. 
905   S11.2A(5)(b), Criminal Code (Cth). 
906   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.144. This is consistent with case law on the common law principle of joint 
enterprise, as well as the TOCC. Art.5.2, UN Convention against Transnational Organised Crime, 
2000 allows that the knowledge, intent, aim, purpose or (conspiracy) agreement may be inferred 
from objective factual circumstances. 

907   S11.1(7), Criminal Code (Cth). 
908   S11.2A(7)(b), Criminal Code (Cth). A similar clause can be found in s11.2(5), complicity and 

common purpose. 
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joint criminal enterprise, the prosecution must prove (inter alia) an act of participation 

by the accused in the commission of that crime.”909 

 

The Code does not define what are “offences of the same type”. Following the rules of 

interpretation, the court will most likely refer initially to the case law under common 

law.910 For instance, importing illegally a marketable quantity of illicit drugs should be 

deemed of the same type as the offence of importing a commercial quantity.911  

 

According to the wording of section 11.2A, when an offence has been committed by 

another party in the course of carrying out the agreement (also called a collateral 

offence),912 the joint offenders are liable even if none of them intended or agreed that 

this particular offence be committed, provided that they were reckless that a collateral 

offence could be committed.913 Or, to use the terminology under s5.4, the defendant 

was aware of a substantial risk that an offence be committed in the course of carrying 

out the agreement and it was unjustifiable to take that risk. Given that the risk is that an 

offence is committed, it is likely that a court will always conclude that the risk was 

unjustifiable.914 The purpose of introducing recklessness as a mental element is to act 

as a deterrent from criminal activity. However it also broadens the offence 

considerably.915  

 

In Franze, Kaye J expressed his surprise that the Code does not contain an express 

provision that the prosecution must prove some act of participation by the accused in 

the joint enterprise, which is a requirement at common law.916  

There are two possible explanations for that omission. First, the legislature 
might have intended that the common law requirement of participation not be a 
necessary aspect of the concept of joint commission under s11.2A. The 
alternative explanation is that the section does intend to incorporate common 
law principles, subject, of course, to any contrary expression of those principles 
contained in s11.2. […] [A]s a matter of prudence, I intend to direct the jury that 

                                                
909   R v Adrian Franze [2013] VSC 229 [19]. See also R v Clarke & Johnstone [1986] VR 643 [653]. 
910   See ODGERS (2000), p.4. For instance DPP (Northern Ireland) v Maxwell [1978] 3 AII ER 1140 and 

Bruce v Williams [1989] 46 A Crim R 122 (NSW). 
911   See Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.142. Under s307.1, importing a commercial quantity of border controlled drugs is 
liable of life imprisonment, and under s307.2, importing a marketable quantity of border controlled 
drugs is punishable by 25 years imprisonment. 

912  Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 
Memorandum, p.143. 

913   S11.2A (3). Criminal Code (Cth). 
914   ODGERS (2000), p.192. 
915  See R v Adrian Franze [2013] VSC 229 [16]-[19]. Discussing common purpose in Hartwick v The 

Queen [2006] 231 ALR 500, Kirby J, dissenting, held that “this form of secondary liability is 
disproportionately broad. It tilts the scales too heavily in favour of the prosecution” [95]. He disputed 
liability (in that case murder) “merely on foresight of a possibility” [108]. 

916   R v Adrian Franze (Ruling No 2) [2013] VSC 230 [19]. 
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it is necessary for the prosecution to prove an act or acts of participation by the 
accused in the attempt to [commit the offence].917 

 

The joint offender is also liable if no other joint offender is found guilty.918 This follows 

the practice under complicity and common purpose.919  

 

In Ansari, the defendants had agreed to collect a large sum of money and to deposit it 

in several amounts of less than $10,000, thus avoiding the reporting requirements.920 

The Crown did not have to prove that one of the defendants had any knowledge or 

intention that an offence would be committed in doing so, but only that he was reckless 

about it. Ansari made it clear that individuals may conspire to commit an offence which 

has recklessness as a mental element.921 The Court held that conspiracy does not 

require that the offender intend that each physical element of the offence will come into 

existence.922 If the definition of the agreement were understood to be the same under 

conspiracy and joint commission, and there is no reason why it should not be, it would 

mean that joint commission does not require that the offender intend that each physical 

element of the offence will come into existence. It would follow that for a joint 

commission offence the prosecution would be able to charge individuals who are 

remotely connected not only to the offence which has been agreed, but also to the 

offence(s) which is (are) committed in the course of carrying out the agreement. 

 

The key element of joint commission is the ability to aggregate the conduct of parties to 

the agreement. Joint commission widens the scope of conspiracy and facilitates the 

prosecution of multiple object conspiracies,923 in two ways. First, the crown will not 

have to prove each individual conspiracy.924 As long as it can establish the intention to 

commit one offence, all other crimes committed in the course of carrying out the 

agreement will be charged to the joint offenders. It must be noted that the offence 

committed in the course of carrying out the agreement may be more serious than the 

one agreed. Second, it relieves the prosecution from proving in which conduct each 

party to the agreement was involved.  

 

                                                
917   R v Adrian Franze (Ruling No 2) [2013] VSC 230 [20]. 
918   S11.2A(7), Criminal Code (Cth). 
919   See s S11.2(5), Criminal Code (Cth). 
920   Ansari v The Queen; Ansari v The Queen [2010] 241 CLR 299. 
921   Ansari v The Queen; Ansari v The Queen [2010] 241 CLR 299. See also Part I, Chapter 6, section 

6.3.2. 
922   Ansari v The Queen [2010] 241 CLR 299 [57] to [61]. 
923   NEWTON Mandy, Assistant Commissioner, Australian Federal Police, Submission to the Senate 

Legal and Constitutional Legislation Committee, Crimes Legislation Amendment (Serious and 
Organised Crime) Bill 2009, Committee Hansard, 28 August 2009, p.48.  

924   GILLIES (1990), p.12. 
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Joint commission is particularly useful in situations where it is not possible to determine 

with precision the role of each party to the agreement.925 For instance, in a situation 

where an offence is committed in accordance with the agreement, in order to 

determine whether the accused is liable for the actions of the joint offenders, the 

prosecution will need to prove that  

the offence committed by [the joint offenders] was the offence which fell within 
the purpose agreed by the parties, was the offence in which the accused 
participated, and which was the offence which the accused intended be 
committed. […] the agreed criminal conduct, which was the subject of the 
enterprise, must be capable of a sufficient degree of definition for those 
purposes.926 

 

In a situation where an offence is committed in the course of carrying out the 

agreement, a person will be taken to be a joint offender if the physical element of an 

offence occurred, even without fault, provided he was reckless that an offence would 

occur. Moreover, the Crown is not required to identify which joint offender has 

committed a particular offence.927 

 

Since joint commission is an extension of liability, it enables the prosecution to charge 

joint offenders who have been involved in lesser crime with more serious offences.928 In 

practice, the concept of joint commission works out as an aggravating factor. 

 

Any special liability provisions that apply to the joint offence also apply for the purposes 

of determining whether a person is guilty of that offence through joint commission.929 A 

similar clause is found in conspiracy.930 However, safeguards found under conspiracy 

provisions have not been replicated in joint commission. For instance, there is no 

requirement that the Director of Public Prosecutions must agree to the proceedings,931 

or that a court may dismiss a charge of conspiracy if it thinks that the interests of justice 

                                                
925   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.142. 
926   Kaye J in R v Adrian Franze (Ruling No 2) [2013] VSC 230 [24]. 
927   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.142. 
928   For instance, under s11.2A, the prosecution is able to charge three defendants with importing 1.5 

kilograms of heroin (commercial quantity of heroin) by aggregating the conduct of each offender 
where they import 500 grams each. Under s307.1 of the Code, the offence of importing a commercial 
quantity of heroin carries a penalty of life imprisonment. Without aggregation, each party to the 
agreement to import 1500 grams of heroin can only be charged with importing a marketable quantity, 
attracting a maximum penalty of 25 years imprisonment. Crimes Legislation Amendment (Serious 
and Organised Crime) Bill 2009, Revised Explanatory Memorandum, p.142. 

929   S11.2.A(8), Criminal Code (Cth). This is consistent with attempt (s11.1(6A)), complicity and common 
purpose (s11.2(6)), incitement (s11.4(4A)), and conspiracy (s11.5(7A)). See Crimes Legislation 
Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory Memorandum, p.146. 

930   S11.5(7A), Criminal Code (Cth). 
931   S11.5.(8), Criminal Code (Cth). 



 - 207 - 

require it to do so.932 More concerning is the absence under joint commission of 

defences, procedures, limitations or qualifying provisions which apply to that offence.933 

 

Given that special liability provisions are often used to relieve the prosecution of the 

need to prove fault with respect to mental elements of an offence,934 the omission of 

defences makes the joint commission provisions a very repressive tool. Coupled with 

the fact that the offender may be liable under joint commission for offences that he or 

she did not intend and possibly which were committed by another party when he or she 

was absent, joint commission may carry very harsh penalties for very remote conduct. 

This would particularly be the case when the offences are other organised crime or 

terrorist offences the fault element of which is recklessness.935 

 

Under section 11.2A(6), a joint offender will not be found guilty if, before the conduct 

constituting any of the physical elements of the joint offence, the person terminated his 

or her involvement and took all reasonable steps to prevent that conduct from being 

engaged in.936 Though a similar clause is found under the conspiracy provision,937 it will 

be more difficult for a joint offender to meet the legal requirements given the plurality of 

parties and the unpredictability of their involvement in various offences. This clause is 

appropriate in organised crime offences which capture a continuous conduct such as 

participation in a criminal organisation. It seems odd in the concept of joint commission 

that it only applies to offences which have already been committed. This suggests that 

section 11.2A(6) may only apply when one offence has been committed but it was not 

the offence which was the object of the agreement. 

 

Joint commission may capture individuals who are remotely connected with the offence 

which has been committed.938 It makes all joint offenders liable to harsh penalties. 

Hence, it is likely to be a favoured tool of general purpose against a plurality of 

offenders. However, given the difference between the Code’s and the common law’s 

concepts, its implementation will need to be judicially defined, and its scope more 

clearly specified. 

 

                                                
932   S11.5.(6), Criminal Code (Cth). 
933   S11.5.(7), Criminal Code (Cth). Odgers presumes that the courts would interpret the joint 

commission provision in a similar way to conspiracy. ODGERS (2010), p.195. 
934   Crimes Legislation Amendment (Serious and Organised Crime) Bill 2009, Revised Explanatory 

Memorandum, p.146. 
935   For instance, X agrees with A that A will meet B to buy mobile phones, with A being reckless as to 

the fact that B is engaged in a criminal organisation, and X unaware of it. Under s390.3, Associating 
in support of serious organised criminal activity is an offence liable of 3 years imprisonment.  

936   S11.2A(6), Criminal Code (Cth)). See also ODGERS (2010), pp.193,194. 
937   S11.5(5), Criminal Code (Cth)). 
938  AYLING Julie (2011b), p.167. 
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Though joint commission was introduced in the Code to fight organised crime, it targets 

less serious crimes than those traditionally committed by criminal organisations. Joint 

commission can be applied to any offence under the Code. This contrasts with 

conspiracy under the Code which provides that the offence must be punishable by 

imprisonment for more than 12 months. Under the TOCC, as well as the CFD on 

organised crime, only offences carrying a maximum penalty of at least four years 

imprisonment are considered criminal organisation offences.939  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
939   Art.1.1, Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against 

organised crime. 
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CHAPTER  13 

CRIMINAL ORGANISATIONS 
 
 
13.1   Defining a criminal organisation 
 

The definition of a criminal organisation is fundamental to the EU offence of 

participation in a criminal organisation and the Code’s offences in Division 390 

(criminal association and organisations). Given that several EU Member States’ (and 

Australia’s) criminal codes already criminalised offences committed collectively,940 the 

new offences need to present some significant differences to warrant an amendment to 

the criminal Code.   

 

Defining a criminal organisation is arduous and the EU’s definition is the result of a 

long process.941 EU legislation used the concept of criminal organisation before it 

defined it,942 leaving to national legislators the task of characterising it. Initially, the EU 

described it using a number of criteria,943 including a list of offences,944 before adopting 

a synthetic definition. The 1998 Joint Action definition relied on two parameters 

pertaining mainly to the structure of the organisation and the offences it commits. In the 

2008 CFD on organised crime, the Council reviewed the definition and re-calibrated the 

offences.945 Under the CFD on organised crime,  

                                                
940   “Associazione a delinquere” art. 416 Italian Penal Code / “associacion ilicita” art 515ss, Spanish 

Penal Code / “association de malfaiteurs” art. 450-1 French Penal Code / “krimineller Vereinigungen” 
Art. 129aStGB (German Penal Code). Ss11.2, 11.2A, 11.5, Criminal Code (Cth). 

941  See MANACORDA Stephano (2002), pp.241-260. 
942   For instance the 1991 money laundering directive recognised the involvement of criminal 

organisations in money laundering. See Art.1, Council Directive 91/308/EEC of 10 June 1991 on 
prevention of the use of the financial system for the purpose of money laundering and Art.3, EU 
Convention on extradition, which mentioned conspiracy and the association to commit offences but 
only as a reference to existing domestic law without providing any definition. 

943   These criteria helped to determine whether a specific organisation could come under the category of 
organised crime. See VERPOEST Karen, VANDER BEKEN Tom (2005), The European Union 
methodology for reporting on organised crime, Assessing Organised Crime (AOC – Porject CIS8-CT-
2004-501767), Tillburg University, p.4. 

944   The ACC has also defined serious and organised crime in relation to a list of offences. See 
Australian Crime Commission Act 2002 (Cth), Part I, s4(1)(d). 

945   Interestingly, in collecting information on organised crime, the EU had set up 11 specific criteria, 6 of 
which had to be met for a criminal group to come under organised crime. In other words, for 
methodology purposes, the 4 legal characteristics are not enough to define a criminal organisation. 
This difference highlights the complexity of organised crime and the vagueness of the legal criteria to 
capture this reality. The EU 11 characteristics to measure organised crime are listed below. For an 
activity of a criminal group to come under organised crime, at least 6 criteria are needed: at least 
those under number 1, 3, 5 and 11, and two others.  
1. Collaboration of more than two people;  
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“criminal organisation” means a structured association, established over a 
period of time, of more than two persons acting in concert with a view to 
committing offences which are punishable by deprivation of liberty or a 
detention order of a maximum of at least four years or a more serious penalty, 
to obtain, directly or indirectly, a financial or other material benefit.  

“structured association” means an association that is not randomly formed for 
the immediate commission of an offence, nor does it need to have formally 
defined roles for its members, continuity of its membership, or developed 
structure.946 

 

Under the CFD on organised crime, the criminal organisation is characterised by five 

elements: its structure, the number of its participants, an “agreement” between 

participants (“acting in concert”), its duration and its objective.947 The EU definition on 

organised crime is identical to that of terrorist group.948 It is practically identical to that 

of the TOCC.949  

 

The offences under Division 390 of the Code are in large part similar to provisions of 

the Canadian Criminal Code.950 They are also a reflection of the terrorism offences 

under Division 102 (terrorist organisations) with one significant difference. Contrary to 

its terrorism legislation which relies on the proscription of terrorist groups, the 

Commonwealth’s organised crime provisions have no such clause. Rather it is the 

court on a case-by-case basis that determines at trial whether a particular group is a 
                                                                                                                                          

2. Each with their own appointed tasks;  
3. For a prolonged or indefinite period of time (this criterion refers to the stability and (potential) 

durability of the group);  
4. Using some form of discipline and control;  
5. Suspected of the commission of serious criminal offences;  
6. Operating on an international level;  
7. Using violence or other means suitable for intimidation;  
8. Using commercial or business like structures;  
9. Engaged in money laundering;  
10.Exerting influence on politics, the media, public administration, judicial authorities or the economy;  
11. Motivated by the pursuit of profit and/or power. 

  See Council of the European Union, 6204/2/97, ENFOPOL 35 REV 2, Brussels, 19.12.2001; 
VERPOEST, VANDER BEKEN (2005). 

946   Art.1, Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised 
crime.  

947   Not included in the definition is the understanding that criminal organisations have activities of 
transnational or international character, and are involved in money laundering. See for instance the 
CoE Convention on money laundering. Some legislation has also retained other criteria, such as the 
use of violence. The Swiss legislation is the only one to have retained the criteria of secrecy (the 
secrecy of the structure of the organisation and the number of its members). Swiss Penal Code, 
art.260 ter. See PRADEL Jean (2007), Les règles de fond sur la lutte contre le crime organisé, 
Electronic Journal of Comparative Law, vol.11.3, December, http://www.ejcl.org/113/article113-
32.pdf, p.11.  

948   Art.2, Council Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA on 
combating terrorism. 

949   Art.2(a) and (c), UN Convention against Transnational Organised Crime, 2000. Art.2(a), The TOCC’s 
definition of “organised criminal group” is similar to the definition provided in art.1, 1998 Joint Action. 

950   Ss467.11-467.14, Criminal Code (Canada). CHIDGEY Sarah (2009), Official Committee Hansard, 
SLCLC, Inquiry into the Crimes Legislation Amendment (Serious and Organised Crime) Bill (n°2), 29 
October, p.9. SCHLOENHARDT (2009b), p.3. 
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criminal organisation.951 This difference is explained by the “looser, more transient 

networks” of criminal organisations, which can make it difficult to declare or proscribe 

criminal groups with any degree of certainty.952 It was also emphasised that organised 

groups have the ability to “frustrate prescription” by re-forming a previously proscribed 

group.953 

 

By contrast with the CFD on organised crime, the Code does not provide a definition of 

the criminal organisation but it can be inferred from the offences under Division 390. 

Two criteria can be identified: the “organised” and the “offence” criteria. 

   

 

13.2   The “organised” criterion 

The CFD’s reference to the structure of the organisation indicates some stability. The 

structured association is also distinct from people coming together to commit an 

offence, spontaneously or as the opportunity arises.954 The absence of reference to a 

hierarchical organisation allows the definition to apply to modern terrorist groups, which 

do not appear to be structured that way.955  

                                                
951   Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, pp.100, 110. 
952   Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.100. Commonwealth legislation also constrasts with South Australia and New South 
Wales provisions that are based on the prescription or declaration of individual groups. 
SCHLOENHARDT (2009b), p.3. 

953   GOLLSCHEWSKI Stephan, Detective Superintendent, Queensland Police Service, Submission to 
the Parliamentary Joint Committee on the Australian Crime Commission, Inquiry into the future 
impact of serious and organised crime on Australian society, Committee Hansard, 7 June 2007, 
p.17. 

954   However, neither the EU or the UN define what is to be understood by “developed structure”, or 
provide decisive criteria to assist the member States in transpositng the definition in their domestic 
law. Some, taking example from the mafia, have put forward a hierarchical type of organisation, a 
commercial structure, discipline and control over members. See Note 22, United Nations, General 
Assembly, Ad Hoc Committee on the Elaboration of a Convention against Transnational Organised 
Crime, Third Session, Vienna, 28 April-3 May 1999, item 3 of the provisional agenda, 12 April 1999.  
Others, on the contrary, thought if would be more appropriate to place the emphasis on the absence 
of a hierarchical structure. See DUNN Bill Newton (2005), Rapporteur, Report on the proposal for a 
Council Framework Decision on the fight against organised crime (COM(2005)0006 – C6-0061/2005 
– 2005/0003(CNS)), Committee on Civil Liberties, Justice and Home Affairs, final A6-0277/2005, 
European Parliament, 28.9.2005, Amendment 10, 

  The US, under the Racketeer Influenced and Corrupt Organizations Act (RICO), target specifically 
organisations, whether legal or illegal enterprises. This model appears less and less relevant in the 
modern trend of organised crime where more informal and opportunistic arrangements take 
precedence over more lasting structures. See (PJCACC 2009) Parliamentary Joint Committee on the 
Australian Crime Commission, Inquiry into the legislative arrangements to outlaw serious and 
organised crime groups, pp.17,18. However, the RICO aims are slightly different in that it intends 
capturing racketeering activity, and therefore need to emphasis a long-term pattern. See AYLING 
Julie (2011b), p.159. 

955   See Senate Legal and Constitutional Affairs Legislation Committee (SLCALC, 2009), Crimes 
Legislation Amendment (Serious and Organised Crime) Bill 2002 (n°2) [Provisions], pp.4 (point 
2.40), 22 (point 2.65). According to Meagher, a hierarchical structure has little significance 
(MEAGHER (1983), p.21). This type of structure seems relevant in the USA but not in Europe (VAN 
DUYNE Petrus C (1996), The phantom and threat of organized crime, Crime, Law and Social 
Change, Vol.24(4), pp.344). 
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The time criterion is a debatable point as it is vague and not informative.956 To have any 

practical value, it is suggested that the time requirement should be understood as an 

illustrative element of the quality of the structure. 

  

The participants must act “in concert”. Though no definition is given as to what this 

means, the fact that this element is part of the “structure” of the organisation suggests 

that it relates to the type of relationship between the participants.957 On the practical 

level, this element is akin to an agreement to facilitate the commission of an offence. It 

therefore includes both the preparatory acts to the offence, as well as the carrying out 

of the offence itself, or as accessory after the fact.  

 

By contrast, in Australia, emphasis is put on the sociological realities of crime, which is 

a challenging task, given that the criminal environment has become more complex.  

[The ACC] key intelligence reports show the changing nature of serious and 
organised crime. [… G]roups are typically flexible and entrepreneurial and come 
together and disband as the needs and opportunities arise. They are 
increasingly using professional facilitators to blur the lines between legitimate 
and illegitimate sources of revenue.958 
 

Hence, contrasting with the CFD (and the TOCC), there is no requirement of any 

formal structure in Division 390 of the Code.959 According to the Attorney-General’s 

Department, “organisation” is not a term of art and its meaning is ordinary,960 which 

suggests that it includes a large variety of different situations. Nevertheless, the 

Attorney-General’s Department expressed the opinion that the term organisation under 

the Code implies some sense of structure, a purpose, and that it would not cover a 

random encounter.961 This view is not shared by the New South Wales Attorney-

General.962 

 

                                                
956   It does not provide does enforcement agents and judiciary with sufficient guidelines to establish if the 

legal criterion has been met. There may be cases where organisations that have clear criminal 
purposes have only been recently established, and may therefore not be considered as meeting the 
legal definition. This would particularly be the case for some terrorist groups. 

957  MANACORDA (2002), p.277. 
958   KITSON, Acting Chief Executive Officer, ACC, Submission to the Parliamentary Joint Committee on 

the Australian Crime Commission, Inquiry into the legislative arrangements to outlaw serious and 
organised crime groups, Committee Hansard, 6 November 2008, p.3. 

959   SCHLOENHARDT (2009b), p.14. 
960   CHIDGEY (2009), p.9. 
961   CHIDGEY (2009), p.9. 
962   HATZISTERGOS John, New South Wales Attorney General, Submission to the SLCLC, Crimes 

Legislation Amendment (Serious and Organised Crime) Bill (N°2), 19 October 2009. Australia’s 
definition also contrasts with the Canadian provision from which it is taken. SCHLOENHARDT 
(2009b) shares a similar view, See SLCLC (2009), p.22. 
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The CFD (and the TOCC) defines organisation by the coming together of at least 3 

persons.963 By contrast, the Code sets the threshold even lower by requiring only 2 

persons. It follows the Australian Crime Commission Act 2002’s definition of “serious 

and organised crime”.964 In any case the number appears inadequate to capture the 

large transnational organisations involved in organised crime the activities of which 

motivated the adoption of specific legislation. Further, this low figure creates confusion 

not only with some of the already existing penal definitions of a “criminal 

association”,965 but also conspiracy. This similarity could make the distinction between 

a criminal organisation and other groups difficult to comprehend if it were not 

completed by the other characteristics. 

 

The CFD (and the TOCC) requires that the offenders act in concert. An agreement is 

implied under the CFD whereas in conspiracy and joint commission it is required.966 

Since the definition of the organisation is to be factual, the requirement of an 

agreement between associates should not be understood as a subjective element, but 

as a material element, illustrative of the structure of the organisation.967  

 

 

13.3   The offence criterion 

Under the 2008 CFD on organised crime, there are two main criteria to characterise the 

offences committed by a criminal organisation. First, its objective (to obtain directly or 

indirectly a financial or other material benefit); secondly, the seriousness of the 

offences which is defined by their penalties (deprivation of liberty or a detention order 

of a maximum of at least 4 years or a more serious penalty).968 The TOCC has retained 

                                                
963   Art.2, UN Convention against Transnational Organised Crime, 2000. The convention presented it as 

“a group of persons” without clarifying what was to be understood by group or the number of persons 
involved 

964   Subsection 4(1), Australian Crime Commission Act 2002. Initially, some states’ legislation referred to 
a minimum of three persons (s93S(1) Crimes Act 1900 (NSW). However, according to the 
Government, this changed over time and now several States and Territories have adopted the same 
low threshold. See Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, 
Explanatory Memorandum, p.111. 

965   “Associazione a delinquere” art. 416 Italian Penal Code / “associacion ilicita” art 515ss, Spanish 
Penal Code / “association de malfaiteurs” art. 450-1 French Penal Code / “krimineller Vereinigungen” 
Art. 129aStGB (German Penal Code) /  

966  See ss11.2A and 11.5, Criminal Code (Cth). 
967   The CFD does not require that the role of each member be well defined, but stresses the existence 

of a working relationship. These adjunctions add more substance to the definition of a criminal 
organisation than the general “association of offenders” would. 

968   The criteria of deprivation of liberty or a detention order of a maximum of at least four years or a 
more serious penalty has been taken from the 1998 Joint Action, which also contained offences 
listed in the Europol Convention and its Annex. The criteria of a maximum imprisonment period of at 
least four years is considerably longer than the 12 months time frame required in the 1996 EU 
extradition convention. It indicates that only that the most serious offences are to be taken into 
consideration in the definition of the activities of a criminal organisation. 
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the same criteria of seriousness.969 This contrasts with the Code which already takes 

into account offences punishable by imprisonment for at least 3 years.970 

 

Plurality of offences 

It is important to point here to a significant difference between the EU’s definition of the 

criminal organisation and the Code, which on this issue is aligned to the TOCC. The 

difference lies in the discrepancy between the number of offences that a criminal 

organisation can commit.  

 

The EU legislation indicates that the members of the association have the view to 

commit “offences”, while the TOCC states “one or more” serious offences. The Code 

does not require the commission of more than one offence. It is difficult to conceive a 

criminal organisation, established over time, motivated by a financial or other material 

benefit (as defined by the EU) or a material benefit (as defined by the TOCC) aiming 

only at committing one offence. It is therefore appropriate that the objective of a 

criminal organisation, so defined, is to commit an unspecified number of offences.  

 

By stressing the possibility that an organised criminal group could aim at committing 

only one offence, the Code and the TOCC include ad hoc associations for a single 

enterprise,971 which could capture terrorist groups which are known for oftentimes 

committing only one attack for the mere reason that the participants know that they are 

going to die in the operation. However the TOCC excludes terrorist groups by stressing 

the material purpose of the offences,972 which the Code does not.973 

 

 

 

 
                                                
969   Art.2, UN Convention against Transnational Organised Crime, 2000. The 1998 Joint Action had 

attached a list of offences which included those mentioned in Art.2 of the Europol Convention. The 
TOCC did not contain such a list, thus the convention emphasised the seriousness of the offence in 
a stronger manner than the EU which diluted it in a list of very varied types of offences. This was 
later corrected by the adoption of the 2008 CFD on organised crime which only retained the TOCC 
criterion. 

970   Ss 390.3(1)(e), 390.4(1)(e), 390.5(1)(e), 390.6(1)(e). See also CHIDGEY (2009), p.9. 
971   SCHLOENHARDT (2009b), p.12. 
972   The draft presented at the first session the Ad Hoc Committee on the Elaboration of a Convention 

against Transnational Organised Crime had included terrorist acts among the offences committed by 
the criminal organisation. (United Nations, General Assembly, Ad Hoc Committee on the Elaboration 
of a Convention against Transnational Organised Crime, First Session, Vienna, 19-29 January 1999, 
A/AC.254/4, 15 December 1998). Some delegations held the view that the Convention, while not 
intended as an instrument against terrorism, should endeavour to cover the emerging links between 
terrorist acts and organised crime. See United Nations, General Assembly, Ad Hoc Committee on 
the Elaboration of a Convention against Transnational Organised Crime, Second Session, Vienna, 8-
12 March 1999, item 3 of the provisional agenda, 10 February 1999, note 13. 

973   Though ss390.4, 390.5 and 390.6 refer to the benefit of the organisation, the organisation under the 
Code is not restricted to material benefit. See s3901(1) and CHIDGEY (2009), p.9. 
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The objective 

The criterion of the material benefit, which does not exist under Division 390 of the 

Code, was the major difference between the TOCC974 and the 1998 Joint Action. Until 

the 2008 adoption of the CFD on organised crime, there was under EU legislation no 

intrinsic difference between organised crime and terrorism, even though each had its 

specificities. The 2005 terrorist attacks in Madrid appear to have triggered the 

change.975  

 

The criterion introduced by the 2008 Decision significantly reduces the criteria found in 

the 1998 Joint action, which could have been interpreted as including also a terrorist 

group. The 1998 Joint action stated that the offences committed by a criminal 

organisation had either an end in themselves or a means of obtaining material benefits 

and, where appropriate, of improperly influencing the operation of public authorities.976 

One may argue that this provision was meant to cover corruption, coercion, threat or 

other means used by the mafia to influence the operation of public authorities.977 In any 

case, it is clear that the activities of a terrorist group were not excluded.978 

 

To make a clear distinction from the EU’s definition of terrorist group introduced in 

2002, which is defined inter alia by its objective to seriously intimidate a population or 

unduly compel a government, the criterion of improperly influencing the operation of 

public authorities was deleted from the aim of a criminal organisation.  

 

Nevertheless, the recital of the CFD on organised crime again blurs this distinction by 

specifying that Member States are free “to classify other groups of person as criminal 

organisations, for example groups whose purpose is not financial or other material 

gain.” 979 The purpose of this provision was twofold. First, to take into account the 

legislation of Member States that did not define criminal organisation by using this 

                                                
974   Art.2(a), UN Convention against Transnational Organised Crime, 2000.  
975    See Commission of the European Communities, Proposal for a Council Framework Decision on the 

fight against organised crime, COM (2005) 6 final, 2005/2003 (CNS), Brussels, 19.01.2005. 
976   Art.1, Joint action of 21 December 1998 (98/733/JHA), pp.1-3. 
977   Offences that are an “end in themselves” are typically those committed by a terrorist organisation, 

especially when its political or ideological motivation is unknown or not acknowledged; but they can 
sometimes also include financial activities of criminal organisations - such as investments - whose 
main objective is to increase their wealth. 

  One could construe the aim “of improperly influencing the operation of public authorities” as also 
referring to a terrorist activity, but given the context, the first interpretation should be understood as 
corruption. This addition of the locution “where appropriate” is not clear, as no indication is given as 
to what such circumstances could be, but one could understand it as an extension clause to include 
circumstantial elements that the provision did not cater for. Thus the wording of the definition of the 
Joint action included both terrorist and non terrorist criminal activities, whatever they may be, without 
emphasising one above the other. 

978  VAN DEN WIJNGAERT (1999), p.199. 
979   Recital (4) Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against 

organised crime. 
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criterion and secondly to avoid excluding organisations that committed crimes for 

ideological or religious purposes.980 

 

The specification of aiming at material benefits illustrates the understanding that 

criminal organisations are characteristically profit-oriented, while terrorist organisations 

are politically or ideologically motivated.981 However, this does not exclude all the 

activities of terrorist organisations, since some commit offences to obtain material 

benefits in order to finance their terrorist activities while some “profit oriented 

organisations” such as Cosa Nostra, commit “terrorist” attacks.982  

 

By contrast, in Australia, the offences under Division 390 do not refer to any motivation 

or aims. According to the Attorney-General’s department, “there is nothing necessarily 

that would exclude a group based on a particular motivation.”983 It follows that the 

Australian organised crime offences encompass conduct that falls under Part 5.3 

(terrorism).  

 

Hence, under the Code, the only criterion is, within the limits of the constitutional heads 

of power, the seriousness of the offence, defined by the penalty it incurs. Specifically, 

they are the constitutionally covered offences punishable by imprisonment for at least 3 

years.984 These offences are committed against a law of the Commonwealth or a law of 

a Territory, or a State offence that has a federal aspect,985 as well as a similar foreign 

offence that carries an imprisonment period for at least 3 years or for life.986 Typically, 

these are drug, money laundering, and trade of person offences,987 sex offences 

against children,988 and terrorism offences, the very same conduct that the EU Action 

plan against organised crime aimed at targeting. 

 

                                                
980   LEQUILLER Pierre, DEFLESSELLES Bernard, GUILLAUME François, LAFFINEUR Marc, MARIANI 

Thierry (2005), Proposition de décision-cadre du Conseil relative à la lutte contre la criminalité 
organisée, Rapport d'information, n°3252, Document E2839, Assemblée Nationale Française, Paris, 
p.2. 

981   Material benefits must be understood in a large sense. They include illegal personal or sexual 
gratification, as in the case of paedophilic networks. Further, murders committed by criminal 
organisations should also be included as they could be indirectly intended to obtain a financial or 
other material benefit. See United Nations, General Assembly, Ad Hoc Committee on the Elaboration 
of a Convention against Transnational Organised Crime, Forth Session, Vienna, 28 June-9 July 
1999, item 3 of the provisional agenda, Revised draft, 19 May 1999, A/AC.254/4/Rev.3, note 18. 

982   See PAOLI Letizia, FIJNAUT Cyrille (2006), Organised Crime and Its Control Policies, European 
Jounal of Crime, Criminal Law and Criminal Justice, Vol.14(3), pp.307,308. 

983   CHIDGEY (2009), p.9. 
984   S390.1(1) Criminal Code (Cth). 
985   A State offence that has a federal aspect is further defined under s390.2. 
986   S390.1(1) Criminal Code (Cth). 
987   This expression covers the offences under Divisions 73 (people smuggling), 270 (slavery), 271 

(trafficking in persons). 
988   Divisions  272 and 273 Criminal Code (Cth). 
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13.4  Participation, association and other criminal 
organisation offences 

 
 
13.4.1  Introduction 
 
The rationale for introducing the CFD on organised crime was the EU Member States’ 

domestic legislation’s lack of homogeneous provisions criminalising the aggregation of 

two or more persons with a view to committing crimes.989 For many years, the variety of 

solutions to combat organised crime has been considered an illustration of different 

European legal traditions, but not of substantial differences in criminal policy.990  

 

These differences however reveal two conceptions of criminal law. While in common 

law countries, penal legislation is also used as a means to prevent the commission of 

specific crimes, in continental Europe, penal legislation is traditionally purely punitive, 

not preventative.991 According to this tradition, only the commission of an actual offence 

is sanctioned. The intention is only punishable if it has led to the attempt to commit a 

crime. Until the actual criminal act is committed, the offender can avoid penal 

punishment by renouncing the committing of the offence.  

 

With the rise of organised crime, States have criminalised preparatory acts to certain 

offences.992 In this case, penal legislation has in effect become a preventative tool to 

allow punishing the intended offence before it is actually happens.  

 

Proposing to Member States of non common law tradition the possibility of making 

conspiracy an offence could suggest that the EU intended to move beyond 

criminalising mere preparatory acts and give its legislation against organised crime a 

more pronounced preventive effect. However, the reason is to be found in the UK’s 

attachment to conspiracy and its objection to the participation offence which reflects a 

different legal tradition.993 These legal traditions are so fundamentally different that 

                                                
989   These differences between the various forms of association to commit offences covered by the 

criminal laws of Member States and in a lesser degree among the national legislation sanctioning 
various forms of conspiracy were considerable. See Explanatory report to the Convention relating to 
extradition between the Member States of the European Union (Text approved by the Council on 26 
May 1997), OJC 191, 23/06/1997, pp.1-26. 

990   Explanatory report to the Convention relating to extradition between the Member States of the EU, 
pp.13 – 26. 

991   According to the principle nullum crimen sine actu (there is no crime without an action, a conduct). 
992   See PRADEL (2007), pp.6,7. 
993  Private discussion with Hans Nilsson. See also MITSILEGAS Valsamis (2009), Third wave of third 

pillar law: which direction for EU criminal justice?, European Law Review, Vol.34, Issue 4, August, 
pp.528,9. 
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neither the EU nor the UN has been able to propose a synthesising version.994 The 

2002 CFD on terrorism departs from the CFD on organised crime in that it does not 

mention conspiracy. In stark contrast, the 2008 CFD on organised crime retains the 

choice between participation and conspiracy set in the Joint action. It has however 

deleted a vague form of participation that is akin to the Code’s supporting offence. 995 

 

The EU participation offence includes all forms of participation in the organisation’s 

criminal activities, leaving it to Member States to define it further.996 Division 390 of the 

Code captures a wide spectrum of conduct which comes under several sections: 

section 390.3 (Associating in support of serious organised criminal activity), section 

390.4 (Supporting a criminal organisation), s390.5 (Committing an offence for the 

benefit of, or at the direction of, a criminal organisation), and s390.6 (Directing activities 

of a criminal organisation). The offences under Division 390 are based in large part on 

a Canadian set of offences.997 They have been found to extend the boundaries of 

criminal liability beyond the traditional offences.998 

 

Though these provisions are meant to target the “Mr Bigs” of organised crime, in 

practice, they target persons outside the organisation who have some type of 

interaction with the group.999 It is the nexus between the intended crime and a criminal 

organisation that justifies more severe penalties. 

 

 

 

 

 

 

 

                                                
994   The UN Drug Conventions already provided for the possibility to sanction either participation or 

conspiracy. See Art.2, 1936 international Convention for the Suppression of the Illicit Traffic in 
dangerous drugs; Art.36.2a (ii) 1961 Single Convention on Narcotic Drugs as amended by the 1972 
Protocol and Art.22.2a(ii), 1971 Convention on Psychotropic Substances. The TOCC, which follows 
for a large part the 1998 Joint action, also offers a choice between participation in activities of a 
criminal organisation and conspiracy (art.5 (1). 

995   Art.2.1, 1998 Joint Action. See Commission of the European Communities, Proposal for a Council 
Framework Decision on the fight against organised crime, COM (2005) 6 final, p.5. 

996   The Nordic countries - whose legislation does not include “criminal association” – expressed the 
concern that the Union’s definition would restrict the freedom of association and expression, 
guaranteed by their Constitution. Consequently, recital (5) inserted in the 2008 Decision stipulated 
that Member States retained the freedom to interpret the term “criminal activities” as implying the 
carrying out of material acts (LEQUILLER, DEFLESSELLES, GUILLAUME, LAFFINEUR, MARIANI 
(2005), p.3). 

997   CHIDGEY (2009), p.9. 
998   SCHLOENHARDT (2009b), p.2. LCA (2009), p.3. 
999   SCHLOENHARDT (2009b), p.9. 
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13.4.2  Participation v association  
 
Under the CFD on organised crime, the material element of the participation offence 

has three components: a criminal organisation, criminal activities, and active 

participation:  

conduct by any person who, with intent and with knowledge of either the aim 
and general activity of the criminal organisation or its intention to commit the 
offences in question, actively takes part in the organisation’s criminal activities, 
including the provision of information or material means, the recruitment of new 
members and all forms of financing of its activities, knowing that such 
participation will contribute to the achievement of the organisation’s criminal 
activities.1000 

 

Section 390.3 makes it an offence to associate with a person who is involved in or 

intends to commit a crime that is punishable by at least 3 years imprisonment, provided 

that the criminal involvement or intention of that person is known and the association 

intends to facilitate the person’s conduct. Section 390.3 criminalises the conduct of a 

person that is not part of a criminal organisation. The meaning of associate is broad: It 

means meet or communicate, by telephone or by electronic means or otherwise.1001 It 

is not necessary that the association be in person.1002 Section 390.3 captures 

circumstances where a person may not be involved in the actual commission of the 

offence but in the planning or organisation leading up to the offence.1003 A similar 

offence is found in section 102.8 (associating with a terrorist organisation).1004 

 

Hence the material element can also be put into three constituents: a criminal 

organisation, another person’s engagement in a serious crime, and association.  

 

For the offence of participation or association to be realised, it is essential that the 

group meet the legal definition of a criminal organisation. Hence, the distinction from a 

group of criminals (“association de malfaiteurs”) is essential, since participation in such 

a group may fall under another provision of domestic law, or under the Code’s other 

forms of participation such as conspiracy and joint commission.  

 

                                                
1000  Art.2 (a), 1998 Joint Action. 
1001  S390.1(1), Criminal Code (Cth).   
1002  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.106. 
1003  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.107. 
1004  CHIDGEY (2009), p.5. 
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Under the CFD, the offender is required to be involved in criminal activities that assist 

the organisation in reaching its objectives. The activities carried out by the participant 

are not necessarily the serious criminal offences defining a criminal organisation.1005 

They can be minor offences. Further, the offender must act with knowledge of the 

criminal nature of the organisation and be willing to contribute to its overall activity. 

Last, the offender must also be aware that his or her participation will contribute to the 

achievement of the organisation’s criminal activities. The purpose of the provision is to 

target the foot soldiers of the organisation, not the “Mr Bigs”.  

 

Since these requirements are cumulative, the mere knowledge of the organisation’s 

criminal character, without the knowledge that the participation will contribute to the 

achievement of the organisation’s criminal activities, is not enough to meet the legal 

requirements of the offence of “participation” as defined by the CFD. There would be 

lack of the required knowledge when a person considers his role to be so minor that he 

has no impact on the organisation’s objective. The CFD does not include recklessness, 

though it does not prevent Member States from choosing to punish other forms of 

intent under their national law.  

 

The 2008 CFD on organised crime requires an active participation, but does not give 

any indication as to what is understood by “active”. The term “active” suggests a 

practical involvement. It follows that a mere contact with a criminal organisation, even 

attendance at meetings, is not constitutive of an offence, even when one knows it is a 

criminal organisation.  

 

This contrasts with section 390.3 which does not require that the associate be involved 

in a criminal activity but only that the contact facilitates another person’s engagement 

in “an offence against any law”. The Code does not define “facilitate” but the term has a 

broad meaning for it has been suggested that it should be understood as assist or 

support in some way.1006 It may hence include psychological support or 

encouragement. 

 

Admittedly, the Code requires that the “associate” knows that the association facilitates 

the other person’s engagement in a crime or at least is reckless about it.1007 However 

there is no requirement that the offender knows about, or is reckless as to the other 

person’s involvement in organised crime, i.e. it is not necessary that the offender 

knows that the crime which the other person proposes to commit entails an 
                                                
1005   These are offences punishable by at least 4 years imprisonment. 
1006   CHIDGEY (2009), p.5. 
1007   S390.3 (3), Criminal Code (Cth). CHIDGEY (2009), p.5. 
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imprisonment period of at least 3 years. Section 390.3(4) specifies that absolute liability 

applies to the intended offence. Hence a person who thinks that he is assisting in the 

commission of a minor crime may find himself or herself prosecuted for being 

associated with an organisation involved in serious crimes. The harshness of section 

390.3 is somewhat softened by the requirement that the association must actually 

facilitate the proposed crime.1008 

 

In case the offender has already been convicted under section 390.3, any further 

association, even on one single occasion, with a person who intends to commit a 

serious crime, makes him liable to be prosecuted again under section 390.3(2) 

provided the contact facilitates the engagement in the said crime. Because the mental 

element includes recklessness, section 390.3(2) may capture conduct that is at the 

very low range of criminality, such as an employer giving an ex-convict a job without a 

significant amount of additional information to ensure that the prospective employee 

would not be able to engage in a crime by using the skill he or she may acquire while 

doing his or her job.1009 

 

The Code’s concept of criminal organisation when only two persons are involved is 

very questionable. It is even more so when the prosecution is not required under 

section 390.3 to prove the identity of any of the persons,1010 thus making it difficult to 

establish a connection with a criminal organisation, which is the rationale for the severe 

penalty. Section 390.3 is thus closer to conspiracy and joint enterprise than the 

common understanding of a criminal organisation. The wording of section 390 

suggests that it has been adopted to circumvent the requirements under the conspiracy 

offence, in particular the need to prove an agreement between two identified 

individuals. 

 

The criminality of section 390.3 is very low and vague, particularly considering that the 

legislature saw it necessary to include a defence under subsection (6) to exclude the 

association with a close family member for purely family or domestic matters, or during 

public religious worship,1011 or for the exclusive purpose of providing aid of a 

humanitarian nature, or when “the association is reasonable in the circumstances”. It is 

most unclear how an association under those circumstances could be construed as 
                                                
1008  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.106. 
1009  CHIDGEY (2009), pp.5,6. 
1010  S390.3 (5), Criminal Code (Cth). 
1011  These exceptions are based on similar exceptions provided for in both the comparable terrorism 

offence in s102.8 of the Code (associating with terrorist organisations) and s100A of the Crimes 
(Sentencing Procedure) Act 1999 No.92 (NSW). See Crimes Legislation Amendment (Serious and 
Organised Crime) Bill (No.2) 2009, Explanatory Memorandum, p.108.  
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facilitating a serious crime. It would suggest that section 390.3 has been drafted too 

broadly if it can capture conduct that is in not in any way whatsoever criminal. The 

ability of section 390.3 to effectively tackle organised crime must therefore be put into 

question.1012 

 

 

13.4.3  Safeguard clauses  

EU’s legislation on organised crime has raised a number of concerns regarding the 

legality principle as some of its provisions were seen as imprecise. These concerns 

have been dismissed by the judiciary. Such was the case in a preliminary ruling,1013 

where the Belgium Constitutional Court1014 had to determine whether the Belgian 

offence of membership in a criminal organisation,1015 which transposes the Joint Action, 

breached the Belgian constitution. Having considered the case law of the ECtHR for 

which the principle of legality allows the judge a power of appreciation,1016 it stated that 

the offence, which did not require any participation in a criminal act, was compatible 

with the Constitution given that the mental elements were intent and knowledge of the 

criminal nature of the organisation, allowing anyone to understand the physical and 

mental elements of the offence.1017  

 

Under the CFD on organised crime, participation in an organisation without knowledge 

of its true criminal character is not a penal offence. Deleting this element would have 

infringed the right of association protected in the ECHR and the European Charter. To 
                                                
1012  The mental element is wider under s390.3 than under s102.8 (associating with a terrorist 

organisation) for the latter does not include reckelessness. See also CHIDGEY (2009), p.5. 
1013  92/2005 and 116/2005 (ftp://ftp.const-court.be/pub/f/2005/2005-116f.pdf). 
1014  Previously called Cour d’arbitrage (Belgian Court of Arbitration). 
1015  Literally “belonging to a criminal organisation”, art.324 ter §1, Belgium Criminal Code. This provision 

captures for instance the driver, the staff of a person in an executive position in a criminal 
organisation, or the shareholder who acts as a screen. The mental elements are intent and 
knowledge, not recklessness. See Cour d’arbitrage, Rapport 2005, p.32,33. 
ftp://ftp.arbitrage.be/pub/f/Rapports/rapport-2005-f.pdf, last visited 4 July 2013. The penalty is 
imprisonment between 1 to 3 years and a fine between EUR 100 and EUR 5000.  

1016  116/2005, at B.3.2 and B.4.2. 
1017  Some have suggested that the criticism of the 1998 Joint action related more to the legislative 

method than the concept of criminal organisation. See PRADEL (2007), p.11. 
  In Australia, in Totani (Australia v Totani  [2010] 242 CLR 1), the High Court of Australia examined 

the Serious and Organised Crime (Control) Act 2008 (SA). It held that SA organised crime legislation 
was breaching the principle of the separation of powers by making it mandatory to the court to issue 
a control order on a decision of the executive [62], [69], [82]. The decision to declare an organisation 
as criminal belongs solely to the executive and the intelligence on which it was founded is not 
disclosed to the courts. The Serious and Organised Crime (Control) Act 2008 (SA) was found 
“repugnant to the institutional integrity of the courts” for making in fact the court the servant of the 
executive [226]. The other sections of the SA Act were not declared invalid. For a discussion on the 
case (and States’ “organised crime” legislation) see Ayling (2011b), pp.257,258; HUFNAGEL Saskia 
(2011), Jurisdiction Spotlight, Journal of Commonwealth Criminal Law, pp.146-148. For a discussion 
of the decision of the SA Supreme Court (Totani and Another v The State of South Australia [2009] 
SASC 301), upheld by the HCA, see WESTON-SHEUBER Kylie (2009), Case and Comment: Totani 
v South Australia - Organised Crime Laws Under Fire, Criminal Law Journal, Dec, Vol.33(6), pp.357-
361. 
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remove any doubt about the Decision’s compatibility with human rights, the CFD 

contains a caveat in the recital that the CFD should not be construed to “reduce or 

restrict national rules relating to fundamental rights or freedoms such as due process, 

the right to strike, freedom of assembly, of association, of the press or of expression, 

including the right of everyone to form and to join trade unions with others for the 

protection of his or her interests and the related right to demonstrate.”1018 The reference 

to the freedom of speech, the right to form trade unions and take industrial actions is 

akin to the safeguard clause in the CFD on terrorism.1019  

 

In contrast with the CFD on organised crime, the mental elements are not limited to 

intent and knowledge under Division 390 of the Code. In Australia, federal legal 

provisions against organised crime make a large use of recklessness as a fault 

element. The safeguard clause attached to section 390.31020 also has a limited scope: it 

is restricted to political communication.  

 

The safeguard clauses are a response to the concerns that any legislation criminalising 

conduct that may be remotely associated with crime, coupled with granting 

considerable powers to law enforcement, could be used to curtail democratic and other 

human rights. In this regard, the fights against terrorism and organised crime raise the 

same concerns.1021 In the next sections, the examination of the offences committed in 

relation to a criminal organisation, which include a large use of recklessness, highlights 

these aspects. 

 

 

 

 

 

 

 

                                                
1018  Recital (8), Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against 

organised crime The preamble of the Joint Action made some brief reference to fair trial and 
fundamental rights which cannot be considered as proper safeguard clauses. 

1019  Recital (8), Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against 
organised crime and Recital (10) and art.1.2 2002 CFD on combating terrorism. It follows the 
proposed amendment by the Parliament to the Recital which gives Member States the freedom to 
classify other groups of persons as criminal organisations, for example, groups whose purpose is not 
financial or other material gain. See European Parliament, 2006 legislative resolution on the proposal 
for a Council framework decision on the fight against organised crime, pp.429 and 431. The 
amendment is now Recital (4), Council Framework Decision 2008/841/JHA of 24 October 2008 on 
the fight against organised crime. A similar provision was included in the Joint action. See Art.5.2, 
1998 Joint action (98/733/JHA). 

1020  Ss390.3 (8) and 100.1 (3), Criminal Code (Cth).   
1021  The European Parliament recommended that the clause be part of the body of the text and not in the 

Recitals, cf. DUNN Bill Newton (2005), Amendment 14. 
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13.5  Offences related to a criminal organisation 
 
The CFD on organised crime provides for a non-exhaustive list of forms of 

participation, namely, the provision of information or material means, the recruitment of 

new members and all forms of financing of its activities.1022 These forms of participation 

are similar to those found in the CFD on terrorism.1023 They are however not defined in 

the CFD on organised crime. Given that they echo provisions found in the CFD on 

terrorism and the 1999 International Convention for the Suppression of Terrorism 

Financing, reference should be made to those texts.  

 

Division 390 of the Code lists several levels of involvement in a criminal organisation 

which are conduct that is included in the participation offence under the CFD on 

organised crime but goes beyond the CFD, given the wider mental element: Supporting 

a criminal organisation (s390.4), Committing an offence for the benefit of, or at the 

direction of, a criminal organisation (s390.5) and Directing activities of a criminal 

organisation (s390.6). All the offences rest at least on two physical and fault elements: 

that the organisation meets the definition of a criminal organisation; that the offender 

knows or is reckless to the fact that his/her involvement may benefit the organisation. 

 

Subsection (1)(d) of sections 390.4, 5 and 6 extends the definition of the criminal 

organisation to include not only those that engage in a serious crime that, if committed, 

would be for the benefit of the organisation but also those that facilitate a serious crime 

that, if committed, would be for the benefit of the organisation. Hence, there is no 

requirement that the organisation be involved directly in a serious crime. Activities that 

may facilitate another organisation to engage in organised crime come under sections 

390.4, 5 and 6 provided the organisation will benefit from them. 

 

According to the Code, “for the benefit of” an organisation means that the organisation, 

or one of its members, is likely to receive directly or indirectly a significant benefit of 

any kind in his or her capacity as a member.1024 This definition, combined with 

recklessness which is often a mental element of the criminal organisation offences 

under the Code, captures a large variety of conduct. According to Saul,  

framing overly-broad participation offences (including on the basis of 
recklessness) raises concerns about the inappropriate criminalization of 
conduct which is too remote from the commission of serious organised criminal 

                                                
1022  The Joint action did not provide any listing of the types of participation that it wished to sanction 
1023  Art.2.2.b, Council Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA 

on combating terrorism. 
1024  S390.1, Criminal Code (Cth). 
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harm, and raises related concerns about the adequate protection of individual 
liberties and freedom of association.1025  

 

A potential benefit for the organisation suffices, even if it does not materialise.1026 

“Benefit” has thus a broad meaning and this suggests that it would include assisting the 

organisation to engage in its criminal activities as well as material benefits for the 

personal enjoyment of the members. It would however exclude a member of a criminal 

group acting individually for its own benefit. 

 

Absolute liability applies to one constitutive element of the criminal organisation, i.e. 

that it is involved in the commission of an offence punishable by imprisonment for at 

least 3 years. According to subsections(1)(e) of sections 390.4, 5 and 6, the 

prosecution is not required to prove that the person knew that the organisation’s 

activities included facilitating an offence attracting a jail term of at least 3 years. It is 

sufficient for the prosecution to prove that the person intended to commit an offence 

against any law punishable by imprisonment for at least 12 months.1027 It therefore 

does not exclude the possibility that a person may be prosecuted for intending to 

commit a (minor) offence without being aware of, or intending, a connection with an 

organisation involved in serious crimes. That would considerably widen the scope of 

“serious and organised crime” legislation and not warrant the harsh penalties which it 

provides. This matter should be clarified in caselaw. It is suggested that if the proposed 

offence is, for instance, to sell drugs, the offender must know that the type and the 

amount of drug involved is sufficient to make it a serious offence, even if she or he is 

not aware of the exact liability in terms of years. 

 

The effect of applying absolute liability to the offence committed, or intended to be 

committed, by the organisation is to prevent the offender from raising this issue at trial. 

If the fact that he or she was not aware that the organisation was involved in a serious 

crime, i.e. that the organisation is a criminal organisation cannot be disputed, the 

principle of fair trial may be breached. The very reason for a more severe penalty is the 

involvement in organised crime. The principle of fair trial requires that the offender’s 

                                                
1025  SAUL (2008), Submission, p.2. 
1026  S390.1 (7), Criminal Code (Cth). 
1027  See Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, pp.112, and 116. However, the EM lacks clarity. In the following paragraph, it states: 
“Absolute liability is appropriate and required for the element that the offence referred to in paragraph 
(b) is an offence punishable by imprisonment for at least three years because the circumstance that 
the offence is punishable by imprisonment for at least three years, is not an element going to the 
substance of the offence. If it can be proven that the offence was a serious offence (ie carrying a 
penalty of at least three years), it is not necessary to require proof that the person knew it was an 
offence carrying a certain number of years.” 



 - 226 - 

mental element be determined at trial when the penalty is significant, as it is the case 

under Division 390. 

 

A similar rationale can be found in the anti-terrorism legislation where the terrorist 

nature of an organisation cannot be raised at court if the organisation has been 

proscribed. Admittedly, an organisation may be found to be terrorist at trial, but in that 

case the prosecution must prove that the offender either knew it was a terrorist 

organisation (i.e. that it intended to commit terrorist acts) or was reckless about it.1028 

The proximity of the offences under Division 390 to the terrorist offences suggests that 

the mental elements should be determined at trial. The section 390.3 absolute liability 

provision is most unclear and should be deleted. 

 

 

13.5.1  Supplying information or material means and 
supporting a criminal organisation 

 

Section 390.4 makes it an offence to provide material support or resources to a 

criminal organisation, or one of its members, provided that the support or resources 

aids the organisation, or there is a risk that the provision of the support or resources 

will aid the organisation, to engage in an offence punishable by imprisonment for at 

least 12 months.  

 

Section 390.4 is the counterpart of section 102.7 (Providing support to a terrorist 

organisation). The meaning of “member” should be understood as being identical, and 

take the ordinary common meaning.1029 However it is up to the court to decide whether 

the person to whom the support or resources was given is a “member” of a criminal 

organisation. Hence there are no legal or clear guidelines that can assist a person to 

identify who is a member of a criminal organisation. Under the anti-terrorism provisions, 

one may occasionally rely on an officially published list of proscribed organisations, 

though not every terrorist organisation is listed, as some may be declared such at trial. 

In any case, such a list does not exist under Division 390.  

 

The main difference between sections 390.3 and 390.4 is that section 390.4 requires a 

material support or resources rather than a contact or advice that may facilitate the 

commission of a crime. In section 390.4, the nexus with a criminal organisation is 

                                                
1028  See ss102.4 (recruiting), 102.5 (training), 102.6 (getting funds) and 102.7 (providing support), 

Criminal Code (Cth).  
1029  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.113. It refers to the member of a criminal organisation, p.141. 
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explicit.1030 The prosecution must prove that the offender is aware, or at least reckless, 

about the risk that the support may potentially aid the organisation, even if it does not 

actually aid the organisation in the intended way.1031 This implies that the prosecution 

will have to prove that the offender knew or at least was reckless that the member was 

acting on behalf of a criminal organisation and was not involved in a criminal activity of 

its own. 

 

Providing material means does not necessarily constitute a criminal offence per se. 

Supplying firearms is an offence in itself. However, supplying mobile phones, for 

instance, as such is not a crime. What makes it an offence under section 390.4 is 

knowledge (or at least recklessness) that these phones would or could be used in drug 

delivery for instance, thus contributing to the achievement of the organisation’s criminal 

activity.  

 

Another feature of section 390.4 is that the envisaged offence is a minor offence (liable 

to 1 year imprisonment rather than 3), which suggests that helping a person who might 

commit a minor offence could suffice to trigger liability under section 390.4 and 

imprisonment for 5 years.1032 Hence section 390.4 also captures conduct that is at the 

very low end of the spectrum of seriousness. Examples include indirectly supporting a 

criminal organisation financially by buying from a shop run by a criminal 

organisation,1033 or providing free meals or other essential supplies to a member of a 

drug trafficking network. It should be stressed that under section 390.4, there is no 

defence for providing material supplies of a humanitarian nature. Hence a charity 

helping drug addicts that are known, or suspected, of selling drugs to finance their 

habits, could be liable under section 390.4.  

 

Section 390.4 is reminiscent of another form of participation under the 1998 Joint 

action, where the participation in non criminal activities was also sanctioned. It 

criminalised active participation in the organisation's other activities provided that the 

action was meant to further the objective of the said organisation. The activities though 

not penal in themselves were considered criminal because of their aim.1034 The reason 

for introducing such an offence was to allow law enforcement agencies to prosecute 

individuals who were known to be members of a criminal organisation but whose 

participation in a specific offence could not be proven. In that case, the prosecution had 

                                                
1030   Provided that the offender knows he or she is dealing with a terrorist organisation. 
1031   S390.4 (3), Criminal Code (Cth). 
1032   S390.4 (f), Criminal Code (Cth). 
1033   SCHLOENHARDT (2009b), p.10. 
1034   For instance buying a van that will be later loaded with explosives or used in a smuggling operation. 
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to prove that the offender knew that his participation would contribute to the 

achievement of the organisation's criminal activities. The requirement of knowledge 

was the only safeguard against arbitrariness which could construe any act as a form of 

participation, even when it is not related to a crime. However, this provision did not take 

into consideration that a person who, though a member of an organisation that is 

involved in criminal activities, does not support those but only contributes to its social 

activities. 

  

This contrasts with section 390.4 which not only does not require an “active 

participation” but even makes recklessness a fault element. This form of participation 

can still be found in the TOCC. By deleting this provision, the CFD on organised crime 

gave a sharper edge to its legislation by ensuring that law enforcement focus on 

serious criminality. 

 

The CFD on organised crime also criminalises specifically all forms of financing of the 

criminal organisation’s activities. This provision appears somewhat redundant with the 

criminalisation of the supply of material means. Given that the financing of a criminal 

group was not an offence under the 1998 Joint Action, this new provision makes the 

CFD on organised crime more consistent with the CFD on terrorism which criminalises 

the financing of a terrorist group.1035 

 

 

13.5.2  Directing activities of a criminal organisation  

In line with the TOCC,1036 the European Commission wanted a specific offence of 

directing a criminal organisation distinct from participation in a criminal organisation. 

However, the offence of directing stood against the concept of conspiracy since 

directing a conspiracy cannot be punished more severely than conspiring.1037  

 

                                                
1035  Here again, the CFD on organised crime uses a similar wording to the CFD on terrorism which 

prohibits funding the activities of a terrorist group “in any way” (art.2.b). Neither Decision provides for 
a definition. Reference should be made to the 1999 International Convention for the Suppression of 
Terrorism Financing, which defines the financing as providing or collecting funds “by any means, 
directly or indirectly, unlawfully and wilfully”. 

1036  Art.5.1.b, UN Convention against Transnational Organised Crime, 2000.  
1037  LEQUILLER, DEFLESSELLES, GUILLAUME, LAFFINEUR, MARIANI (2005), pp.2,3. The European 

Parliament suggested the addition of an offence of incitement to commit criminal activities, similar to 
incite a terrorist offence (Art.4.2), but this proposition was not taken up (European Parliament 
legislative resolution on the proposal for a Council framework decision on the fight against organised 
crime, COM (2005)0006, C6-0061/2005, 2005/2003 (CNS), P6_TA (2005)0405, OJC 272E/432, 
09.11.2006, Amendment 13). 
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The situation is different under the Code, since Division 390 aims at criminalising 

conduct that does not always fall under conspiracy. The objective of section 390.6 is to 

capture the conduct of those in a position of authority in the criminal organisation.1038 

 

Section 390.6 captures two different sets of circumstances. In the first alternative, the 

offender directs a non criminal activity that either directly aids, or there is a risk that it 

will aid, an organisation to engage in an offence punishable by imprisonment for at 

least 12 months, even if it does not actually aid the organisation.1039 In the second 

alternative, the directed activity is an offence against any law punishable by 

imprisonment for at least 12 months. In that circumstance, the offender is liable to a 

more severe penalty.1040  

 

The Code does not define directing. The explanatory memorandum suggests that it 

may include the giving of instructions without being physically present.1041 It would then 

capture senior members of a criminal organisation who give instructions of a general 

character about a criminal activity to be carried out without giving specific details about 

individual operations.1042 

 

 

13.5.3  Committing an offence for the benefit of, or at the 
direction of, a criminal organisation 

 

Section 390.5 criminalises the actual commission of an offence (called underlying 

offence) by a person on behalf of a criminal organisation,1043 under two different sets of 

circumstances. In either case, the committed offence is a “constitutionally covered 

offence punishable by imprisonment for at least 12 months”. The penalty is 

imprisonment for 7 years. Given that the penalty for the underlying offence varies from 

1 year to life imprisonment, section 390.5 captures a broad range of offences. 

 

In the first scenario, the underlying offence is committed for the benefit of a criminal 

organisation or recklessly as to the result that it will benefit a criminal organisation. In 

the second case, the offence is committed at the direction of a criminal organisation or 
                                                
1038  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.115. 
1039  S390.6(1) and (4), Criminal Code (Cth). 
1040  S390.6(2), Criminal Code (Cth) (15 years instead of 10). 
1041  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.116. 
1042  SCHLOENHARDT (2009a), p.33. 
1043  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.112. 
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a member of such an organisation. The requirement that the underlying offence be “at 

the direction of” a criminal organisation is to be interpreted broadly: an encouragement 

in any way is sufficient to trigger the application of section 390.5(2).1044 

 

The rules against double jeopardy apply so that a person cannot be convicted of both 

the underlying offence under the Commonwealth, State or Territory law and the offence 

under section 390.5.1045 The rationale suggests that section 390.5 is a mechanism of 

aggravating factor.1046 However, if the sentences are to be served concurrently, the 

section may have little utility.1047 

 

 

13.6   Attempt 
 
Since neither the TOCC or the CFD on organised crime gives any indication regarding 

the criminal liability of attempt, one must conclude that this issue is left to each Member 

State to define according to its domestic legislation and legal order. In Australia, 

attempt also applies to the offences under Division 390.1048 

 

 

13.7   Complicity 
 
The EU’s new definition of participation explicitly extends the scope of participation by 

listing some forms of active involvement which may not have been considered as a 

form of complicity by the national legislation of Member States. Thus, a non criminal 

act such as supplying information or materials becomes a form of active participation in 

the organisation’s criminal activities, and cannot be considered as aiding and abetting, 

when the three following cumulative conditions are met: the act is committed with 

intent; with knowledge of either the aim and general activity of the organisation or its 

intention to commit a serious criminal offence, and with knowledge that the assistance 

will contribute to the achievement of the organisation’s criminal activities. 

 

                                                
1044  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 

Memorandum, p.113. Hence, it will not be necessary to prove that the organisation (or member of 
the organisation) has specifically instructed that the person commit the underlying offence. It will be 
sufficient to prove that the organisation or member of the organisation encouraged, in any way, the 
commission of the underlying offence. 

1045  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 
Memorandum, p.115. S4C of the Crimes Act automatically applies to prevent a person from being 
punished twice under two Australian offences for the same conduct.  

1046  LCA (2009), p.13. 
1047  LCA (2009), p.13. 
1048  CHIDGEY (2009), p.9. 
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It is worth noting that the CFD on organised crime, like the 1998 Joint action, does not 

contain any provision regarding complicity whereas the CFD on terrorism does.1049 The 

CFD on organised crime thus leaves greater latitude to Member States to address the 

issue of complicity, including its sanctions.1050  

 

The offence under section 390.4 differs from aiding and abetting in that it does not 

require that the support to the organisation actually help the organisation.1051  

 

 

13.8  Special circumstances: leaving the criminal 
organisation or renouncing the agreement 

 

Organised crime legislation criminalises preparatory acts as well as the commission of 

offences, and does not provide for a different penalty for each circumstance. Some 

have argued that there is no reason to sanction differently preparatory acts from 

serious organised crime offences since those who commit such serious offences are so 

determined that they are not going to renounce their criminal activity.1052 In that 

perspective, participation in a criminal organisation is very close to the offence of 

conspiracy. It is a continuous crime – which indicates the commission of various acts 

all perpetrated with intent by a plurality of individuals. However, this point of view does 

not take into account that joining an already constituted group requires less 

determination than setting one up. This is even more true when participation in or 

association with a criminal organisation is determined by family ties, ethnicity or 

ideology. Furthermore, over time, one may change one’s mind and want to leave the 

group.  

 

How to deal with a person who leaves the organisation either before preparatory acts 

or before the commission of an offence, or after the commission of one or more 

offences? The legality principle requires that it should always be possible for an 

individual to avoid committing a crime. The CFD on organised crime does not address 

                                                
1049  Art.4(1) and 5(1), Council Framework Decision 2002/475/JHA of 13 June 2002 on combating 

terrorism. The TOCC criminalises the “organizing, directing, aiding, abetting, facilitating or 
counselling the commission of serious crime involving an organized criminal group.” (Art. 5.1(b)). 

1050  The CFD on organised crime fails to address properly the issue of complicity. It is suggested that the 
reasons is found in the Member States’ different traditions on this issue. First the common law 
concept of conspiracy excludes complicity. Secondly, Italian legislation on criminals (associozione a 
delinquere) and on mafia type organisations (associozione mafiosa) does not include complicity. 
Under this legislation, every person who has helped the organisation, even sporadically, and who is 
not member of the group is liable to the same penalty (See art.416  and 416 bis Italian Penal Code). 

1051  Crimes Legislation Amendment (Serious and Organised Crime) Bill (No.2) 2009, Explanatory 
Memorandum, p.109. 

1052  PRADEL (2007), p.7-8. 
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this issue satisfactorily, which is left mainly to the competence of Member States 

legislative bodies. 

 

Under the CFD on organised crime, given that the material element is active 

participation, the offender would be prosecuted for his or her involvement in the 

commission of offences. Non-participation in subsequent actions could serve as 

evidence of having left the organisation. A person may choose to renounce 

participating in the organisation and leave the group. The absence of physical 

association with the group could be evidence of withdrawal. However, the renunciation 

could remain difficult to ascertain when, for family reasons or otherwise, the person 

maintains close contact with the organisation but does not participate actively 

anymore.1053  

 

Given that some Member States’ domestic legislation may prove mental elements of 

the offence by inference from objective factual circumstances,1054 the prosecution 

would put forward that the act done in favour of the organisation is evidence that there 

was active participation (or association under section 390.3) and the on-going physical 

association evidence of continual support to the organisation. This suggests that under 

s390.3, a mere on-going association could be liable prosecution, even when the intent 

to facilitate an offence is no longer there.1055 

 

It should be noted that it is often unrealistic to expect a person involved in organised 

crime to spontaneously leave the organisation. Given that criminal organisations are 

known to use extreme violence against former members and their loved ones, an 

offender is put in a hard dilemma: leave the organisation or let his or her loved ones 

risk retaliation. Though, under criminal law, a person who commits a crime under 

duress or threat retains his legal defence,1056 it may be difficult to convince a court or a 

jury of duresse i.e. that the offender stayed with the organisation to prevent family 

members being killed. 

 

                                                
1053  The defence under s390.3 would only partially address this issue for it does not take into account the 

extended family. 
1054  See Art.5, UN Convention against Transnational Organised Crime, 2000. The lowering of the 

standard of proof follows a provision that was introduced in the 1998 Drug Convention (Art. 33) and 
re-stated in several subsequent international treaties. The CFD on organised crime falls short of 
stating that the subjective constitutive elements of the offence can be inferred from objective factual 
circumstances, but Member States may choose to allow it. See Recital (5) and art.2, Council 
Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised crime. 

1055  The CFD on organised crime is, therefore, more stringent in its evidence requirement than the UN 
Convention. European States must also comply with the ECHR, in particular, with the requirement of 
fair trial, emphasised in Recital (8), Council Framework Decision 2008/841/JHA of 24 October 2008 
on the fight against organised crime. 

1056  S10.2, Criminal Code (Cth). 
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Some international treaties provide that disclosure made after the offence took place 

excludes criminal liability.1057 The CFD on organised crime allows Member States to 

reduce the sentence or even exempt the offender from penalties if he or she renounces 

criminal activity and provides the administrative or judicial authorities with information 

which they would not otherwise have been able to obtain, helping them to either 

prevent the commission of further offences, mitigate the effects of the offence, identify 

or bring to justice the other offenders, or confiscate the assets of the organisation.1058 

However, the CFD on organised crime does not indicate clearly the circumstances in 

which these should take place.1059  

 

 

13.9  Penalties 
 
The CFD on organised crime introduces mandatory minimum penalties. The purpose is 

to avoid Member States choosing to implement lenient sanctions, thus creating a weak 

link in the repression of organised crime within the EU. However, extradition 

requirements were no reason for minimum penalties since the 2002 European Arrest 

Warrant provides for mandatory extradition for offences linked to organised crime.1060 

 

                                                
1057  2003 UN Convention against Corruption. The 1988 Drug Convention (Art.3.6) hinted already at it. 

The TOCC recommends the Parties to consider reducing the sentence or even grant immunity from 
prosecution to an accused person but only on the condition that he provides substantial cooperation 
(Art.26, C (Measures to enhance cooperation with law enforcement authorities).).  

1058  Art.4 (Special circumstances), Council Framework Decision 2008/841/JHA of 24 October 2008 on 
the fight against organised crime. 

1059  For instance, the CFD on organised crime does not require remorse (contrition). Further, the CFD 
does not specify if the evidence has to relate to the investigation in which the offender is involved or 
anther one. The CFD also makes its implementation difficult when it requires that the administrative 
or judicial authorities must prove that the information provided by the offender could not have been 
obtained otherwise; the European Parliament made several amendments to tighten art.4, Council 
Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised crime. See 
DUNN Bill Newton (2005).  

  In 1991, Italy was the first European State to legislate on pentiti /collaborators with justice). At the EU 
level, witness protection has been under consideration for years (See Council Resolution of 20 
December 1996 on individuals who cooperate with the judicial process in the fight against 
international organised crime, OJ C010, 11/01/1997, p.1; Rec.16, Action plan to combat organized 
crime (OJ C 251, 15.08.1997, p.1); Rec. 25, Strategy for the New Millennium. European Council 
Declaration of 25 March 2004 on combating terrorism and the Hague Action Plan (Communication 
COM(2005)184 final, 10.05.2005, p.23). Following a 2007 EU feasibility study, EU legislation on this 
issue has been put on hold because of opposition from many Member States either because they 
were too seldom confronted with these types of crimes to warrant a change in their legislation or 
because they had moral objections to the waiving or mitigating of punishment (Commission Working 
Document on the feasibility of EU legislation in the area of protection of witnesses and collaborators 
with justice, Brussels, 13.11.2007, COM(2007) 693 final).  

  The Commonwealth has enacted legislation to protect witness (Witness Protection Act 1994 (Cth). 
The degree to which the person has co-operated with law enforcement agencies in the investigation 
is taken into account in sentencing (s16A(h), Crimes Act 1914).  

1060  The Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States (2002/584/JHA), OJL190, 18.07.2002, pp.1-13 (CFD on EAW). 
The European Arrest Warrant provides for mandatory extradition for offences linked to organised 
crime, waving the dual criminality traditionaly requied in extradtion. See Art.2.2 and below 12.1.3.1 
(The European Arrest Warrant). 
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The maximum term of imprisonment must be at least between 2 and 5 years for 

participation in a criminal organisation.1061 In case of conspiracy, the maximum term of 

imprisonment is the same as the intended offence, or a maximum term of 

imprisonment of at least between 2 and 5 years.1062  

 

The EU legislation introduces the principle of aggravating circumstance.1063 

Participation offences are to be sanctioned more severely than the same offence 

committed outside the framework of a criminal organisation,1064 except where the 

sanctions are already the maximum terms provided for by national law.1065  

 

Under Division 390, the maximum penalties vary between 3 years (association) to 15 

years (directing), with 5 years for supporting a criminal organisation and 7 years for an 

offence for the benefit of a criminal organisation.  

 

Whether the Australian very harsh penalties work as a better deterrent than their EU 

counterpart remains to be seen. In any case, long imprisonment periods for conduct 

that displays little criminality bears heavily on corrective services budgets and may 

hinder social rehabilitation (integration). They also impact on mutual assistance in 

criminal matters, which is traditionally afforded only for serious crimes. 

 

 

13.10   Interim conclusion 
 
The participation in a criminal organisation under the CFD on organised crime covers a 

large range of conduct that the Australian legislature has sought to capture under 

conspiracy, joint commission and Division 390 of the Code (Criminal associations and 

organisations). However, despite its scope, the EU active participation offence is 

narrower than the Code’s conduct described as “organised crime” offences. This is 

exemplified by the conduct of facilitating the engagement or proposed engagement by 

another person in a serious offence, which is criminalised under “associating in support 
                                                
1061  Art.3.1(a), CFD  on organised crime. 
1062  Art.3.1(b), CFD  on organised crime. S11.5, Criminal Code (Cth) (Conspiracy). 
1063  Art.3.2, Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against 

organised crime. 
1064  The idea is that the circumstance of the crime, the involvement of a group or an organisation, leads 

to a more severe penalty France, Spain. PRADEL (2007), p.16. 
1065  In the 2002 CFD on combating terrorism, the sanction is increased for a given list of offences 

whereas, in the CFD on organised crime, the aggravating circumstance applies to all participating 
offences. The Joint action stated that participation and conspiracy offences must be punishable by 
effective, proportionate and dissuasive criminal penalties (Art.2.1). This standard was taken up by 
the Council of Europe (See Art.19, 1999 CoE Criminal Law Convention on Corruption, 27.1.1999, 
ETS n°174; Art.23, CoE Convention on Action against Trafficking in Human Beings, 16.5.2005, ETS 
n°197; Art.11, 2005 CoE Convention for the prevention of terrorism). The CFD on terrorism retain the 
principle of effective, proportionate and dissuasive criminal penalties (Art. 5.1). 
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of serious organised criminal activity”.1066  

 

The breadth of the Commonwealth legislation is compounded by a frequent use of 

recklessness as a fault element, which is a source of concern both regarding the 

protection of individual liberties and freedom of association,1067 and the relevance of 

Australia’s strategy against organised crime. The Code’s offences are meant to target 

the “Mr Bigs” of organised crime. However, examination has shown that it focuses 

mainly on foot-soldiers activities.1068 Moreover, by including both hierarchical and non-

hierarchical structure, very sophisticated networks of criminals as well as transient 

ones, the Code’s “definition is so broad, it is almost meaningless”.1069  

 

Over-flexible legislation puts law enforcement in an almost impossible situation, given 

that resources are limited. It would be advisable to tighten the scope of the offences 

under Division 390 so that they do not capture conduct that, while it may indirectly 

assist a criminal organisation, is not done with that purpose and is very remote from 

the commission of serious organised criminal harm. 

 

The objective of the CFD on organised crime is to approximate the Member States’ 

legislation in order to strengthen the repression of organised crime, however it fails to 

provide some specific guidelines for its interpretation. The only clarification added from 

the 1998 Joint action is the definition of structured group contained in the CFD. There 

is still no definition of “active participation”, leaving the door open to varied and possibly 

conflicting implementation of the CFD on organised crime among Member States. 

Furthermore, there is a risk that conspiracy could be used as a tool to increase public 

security, creating thus, paradoxically, a potential risk of insecurity as “convictions might 

be based on confessions which are the result of fear, confusion or even police 

fabrication. Without the need to establish any objective incriminating facts, the police 

might construct a case simply on the basis of remarks attributed to the accused 

person.”1070 

 

To be consistent with the political discourse that prompted the adoption of the 

legislation, organised crime offences must remain a concept dealing with serious 

offences. Australia’s “serious and organised crime” concept has given way to a very 

                                                
1066  S390.3, Criminal Code (Cth). 
1067  SAUL (2008), Submission, p.2. 
1068  AYLING (2011b), p.170. 
1069  MITSILEGAS Valsamis (2003b), The Ambivalent Concept of Transnational Organized Crime, in 

BEARE, p.80. 
1070  ASHWORTH Andrew (2009), Principles of Criminal Law, 6th Edition, Oxford University Press, p.446, 

quoted in BRONITT, MCSHERRY (2010), p.495. 
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diluted notion by which only two individuals are considered an “organisation”, 

contrasting with the already low threshold of three persons in international legislation. 

Further, the EU proportionality test requiring that offences must be punishable by a 

maximum of at least 4 years imprisonment1071 is watered down by the constant 

increase in the imprisonment period.1072  

 

The concept of organised crime has been watered down but the rhetoric of a serious 

threat remains the same, fuelling concerns that the notion of organised crime is a 

smoke-screen for those who seek to expand law enforcement prerogatives. Several 

studies suggest that the danger of organised crime lies in its ability to corrupt public 

officials.1073 So far, anti-organised crime legislation has focused on reducing the 

financial capacities of some organisations by criminalising money laundering and 

enacting severe confiscation legislation, or by trying to address the structure of criminal 

organisations. Very little has been done to strengthen public institutions against 

corruption. 

 

The EU’s unusual specification of an objective in the definition of the offences 

committed by a criminal organisation aims at distinguishing the latter from a terrorist 

group. However, a distinction appears purely artificial when the EU’s legislation is 

considered as a whole, since there are a number of overlaps between the activities of a 

criminal organisation and a terrorist group.1074 The practical implications of the legal 

differentiation must also be questioned, particularly when criminal activities committed 

by a group do not come under the EU’s categories of a criminal organisation or a 

terrorist group.1075 Before pursuing this point further, it is necessary to examine 

Australia’s and EU terrorism legislation. 

 

 
 
 
 
 
 
 
 
                                                
1071   VAN DEN WIJNGAERT (1999), p.154. 
1072  The International Association for Criminal Law suggested that 10 years imprisonment would be more 

appropriate to demonstrate the seriousness of the offences. VAN DEN WIJNGAERT (1999), p.155. 
1073  VAN DUYNE Petrus C (1997), Organized crime, corruption and power, Crime, Law and Social 

Change, Vol.26(3), pp.201-238. See also MOFFIT (1985). 
1074  See section 12.1.2 (The offence criterion) above.  
1075  Motive is not only profit. It can be the thrill. See NAYLOR R T (2003b), Follow-the-Money Methods in 

Crime Control Policy, in BEARE, p.267. 
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CHAPTER 14 

INTRODUCTION 
 
 
The issues with which the present legislation on terrorism deals are not new. They are 

the same that the drafters of the 1937 League of Nations Convention on Terrorism 

encountered.1076 This chapter therefore starts with a brief overview of the problems that 

were identified then, which explains why this Convention never came into force and the 

approach taken subsequently by the international community. The following section 

looks at the way the Council of Europe has tried to address this issue, its influence on 

international conventions and how the EU has tried to overcome these difficulties.  

 

Once the international context has been set, Australia’s and EU substantive legislation 

is compared. The focus is on the legislation’s objectives, the definitions of a terrorist 

act, a terrorist organisation and other offences linked to terrorist activities. The way UN 

Security Council Resolutions 1267 and 1373 have been implemented in the EU and 

Australia is examined and compared in reference to recent case law. Aspects of 

international mutual assistance are also examined. The comparison will not extend to 

control orders, preventative detention and other pro-active measures as they do not 

represent the core of the legislation but rather its preventive aspect.  

 

This part concludes with a discussion of the strong and weak aspects of the legislation 

of Australia and the EU which will lead in Part IV to a proposal for strengthening the 

legislation. 

 

 

 

 

 

 

 

 

 

                                                
1076  SAUL Ben (2006b), The Legal Response of the League of Nations to Terrorism, Journal of 

International Criminal Justice, Vol.4, pp. 78-102. 
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14.1   Introduction:  The international context 
 
14.1.1  Defining the problem: The 1937 League of Nations 

Convention 
 

Following the assassination of King Alexander of Yugoslavia in France in October 

1934,1077 the League of Nations adopted the first convention on terrorism in 1937.1078 

Twenty-five States signed this treaty.1079 India was the only country to ratify it. It never 

entered into force. 

 

The fundamental issue regarding legislating against terrorism is to determine how to 

distinguish acts of terrorism from other criminal offences.1080 Core elements of the 1937 

treaty have served as a benchmark in modern legislation such as the EU and 

Australia’s in particular.  

 

According to Saul,  

a terrorist act is committed not only where it has a political purpose, but 
wherever there is a public motive, aim, objective, or purpose broadly defined: 
political, ideological, religious ethnic or philosophical. The presence of a public 
motive distinguishes terrorism from private violence which also intimidates a 
population or compels governments.1081  

 

The first draft of the convention already included this premise.1082 Acts of terror against 

a population that had no political motive in the mind of the perpetrators were not to be 

included in the international treaty. The Convention defined acts of terrorism as 

"criminal acts directed against a State (in particular heads of State and persons 

charged with public functions) and intended or was calculated to create a state of terror 

in the minds of particular persons, or a group of persons or the general public.”1083 It 

                                                
1077  The perpetrator was an Oustachi, a Croatian nationalist. The French Foreign minister Jean-Louis 

Barthou was killed by a policeman in the shooting that followed. CHALIAN, BLIN (2004), p. 208. 
1078  League of Nations Convention for the Prevention and Punishment of Terrorism (League of Nations 

Convention). 
1079  But not the USA and Italy. Italy arrested the master-minders of the assassination of King Alexander 

but refused to extradite them as the Italians considered the crime to be political. CHALIAN, BLIN 
(2004), p.210. 

1080  The Committee of Experts in charge of the drafting “found that although it had regarded the meaning 
of terrorism as generally understood, a definition of its exact significance and scope would present 
certain difficulties”. Observation by Czechoslovakia, 13th March 1937, in “Communication to the 
Assembly, Observations by Governments, 21 February 1939” p.2 quoted in DUBIN Martin David 
(1991), International Terrorism: Two League of Nations Conventions, 1934-1937, Kraus International 
Publications, 1991.   

1081  SAUL Ben (2006a), Defining Terrorism in International Law, Oxford University Press, p.61. 
1082  France which put forward the first draft only wanted to criminalise “political terrorism”. 
1083  Art.1.2, 1937 League of Nations Convention. The other offences listed are attempt to commit (art.3), 

conspiracy to commit, incitement, wilful participation and assistance knowingly given toward the 
commission of such act, elements that are present in the TOCC, as well as EU and Australia’s 
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stressed the means (creation of terror) and the target (the State) but did not make 

express reference to political objectives.1084 

 

The matter of international terrorism is necessarily linked to jurisdictional issues. When 

acts of terrorism are prepared and carried out on one single territory, they are dealt 

with by domestic legislation, but when they affect several States international 

cooperation is required and convention provisions are needed. The drafters of the 1937 

Convention recognised that specific provisions were needed regarding jurisdiction, 

prosecution and extradition.1085 

 

All the main international conventions studied in this dissertation, whether against 

organised crime or terrorism, extend national competence to prosecute by enlarging 

national jurisdiction. Extradition and mutual assistance are means to prevent the 

perpetrators of internationally recognised serious crimes going unpunished by ensuring 

they will be prosecuted and tried. The establishment of universal jurisdiction1086 in 

criminal matters illustrates that States have recognised that growing globalisation has 

increased their mutual dependence. It may furthermore illustrate a growing awareness 

of their responsibility in repressing crime. 

 

The convention articles were the source of many discussions and divergences within 

the national delegations during the drafting of the convention, prefiguring future 

debates.1087 The Western European countries were reluctant to limit their independence 

by agreeing to commit to prosecute or to extradite an alleged terrorist. They wanted to 

retain the freedom to protect political refugees and refused to be compelled to grant 

extradition for a political crime. Though refusing extradition of political offenders has 

sometimes been used to prevent the extradition of terrorists, it has been also used to 

protect democratic values and national interests. Extradition has been refused so that 

political opponents could be granted political asylum, or to defend free speech, protect 

                                                                                                                                          
legislation against terrorism. The 1937 Convention required also preventative measures to be taken, 
namely regarding firearms and explosives (art.2.5) and travel documents (art.14). Both EU and 
Australia’s Commonwealth legislation sanction providing support to a terrorist organisation, with the 
EU law making specific reference to a false administrative document (see art.2f,  Council Framework 
Decision 2002/475/JHA of 13 June 2002 on combating terrorism). In part, the protocols to the TOCC 
address this issue, but the problem of firearms is far from being dealt with satisfactorily. It will not be 
addressed satisfactorily on an international level as long as States are not willing to enact effective 
domestic legislation. 

1084  SAUL (2006b), p.90. 
1085  Art.8, 9 and 10. On the same day the Convention was opened to signature, the League of Nations 

introduced, as an annex to this Treaty, a Convention for the creation of an international criminal court 
to allow contracting States to transfer the prosecution proceedings in matters of terrorism defined by 
the Convention to such court. The Union of Soviet Socialist Republics rejected the jurisdiction of the 
International Court. 

1086   It is the most extended form of extraterritoriality. 
1087  SAUL (2006a), p. 175. 
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nationals and safeguard national defence.1088 Abolishing exceptions to extradition 

contributes to ensuring alleged terrorists their liability to punishment, but it also 

weakens States’ ability to safeguard democratic values and national interests. 

 

Poland and Yugoslavia, on the contrary, wanted to remove any exception to extradition 

and denied any latitude to governments because, they rightly argued, allowing the 

political exception would prevent the convention against political terrorism from being 

effective. The Netherlands’ negotiators thought that it was premature to remove the 

exception.1089 The Union of Soviet Socialist Republics was convinced by neither: In its 

opinion, the Polish proposition was “logical, too logical and … unacceptable.”1090  

 

Hence the Czechoslovakian delegation proposal to refer to the various acts explicitly 

rather to attempt to define terrorism. The drafting committee did not follow this 

suggestion. The international community eventually took this approach after the 

League’s Convention failed to come into force. 

 

EU and Australia’s terrorism legislation provide for a soft form of political offence 

exception which may be a source of concern.1091 The following section examines briefly 

the history of and reason for the political offence exception, and why it has impacted so 

lastingly on terrorism legislation. A good understanding of the issue of the political 

offence exception is necessary to critically assess the EU and Australia’s definitions of 

a terrorist act. 

 

 

The issue of the political offence 

With the emergence of democratic governments, political offences, which could be 

defined as criminal offences inspired by political motives or connected with a political 

objective, were seen as less serious than “ordinary” criminal acts.1092 Lévy-Bruhl 

suggested that it was due to political offenders having a less egoistic motive than other 

criminals since the political offender was, often, ready to die so that others would have 

                                                
1088  VAN DEN WIJNGAERT (1980). 
1089  DUBIN (1991), p.102 
1090  DUBIN (1991), p.62. 
1091  WEYEMBERGH Anne (2002), L’impact du 11 septembre sur l’équilibre sécurité/liberté dans l’espace 

pénal européen” in BRIBOSIA Emmanuelle and WEYEMBERGH Anne, Lutte contre le terrorisme et 
droits fondamentaux, Ed.Bruylant, p.176. 

1092  LEVY-BRUHL Henri (1964), Les délits politiques: Recherche d’une définition, Revue française de 
sociologie, vol. 5, n°2, April-June, pp.132, 133. There is no generally accepted definition of the term 
"political offence". It is for the each State to interpret it. See CoE Convention on the Suppression of 
Terrorism, ETS n°90. Explanatory Report, point14. 
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a better life.1093 Consequently, democratic States were reluctant to extradite offenders 

accused of political crimes.  

 

The political offence exception to extradition is closely linked to the right of asylum. In 

her research on the political offence exception to extradition, Christine Van den 

Wijngaert explains that the large migrations of the sixteenth century following the wars 

of religion led to new ideas regarding asylum. Asylum was for the first time advocated 

in favour of political refugees.1094 Consequently, extradition treaties and international 

conventions on terrorism recognise the right of a State to refuse assistance and 

extradition if it considers the offence as political or politically motivated.1095  

 

During the eighteenth century, revolutionary ideas gave rise to new concepts of 

freedom, in particular that ”political offenders were inviolable” and that there was a right 

to revolt that had to be protected.1096 The new provisions were meant to protect the 

spreaders of democratic ideals. 

 

However the rise in the second half of the nineteenth century of “anarchist” and 

“nihilist” movements which aimed at attacking heads of states in a bid to bring 

revolutionary change 1097 prompted a revision of asylum legislation.1098 Belgium was the 

                                                
1093  LEVY-BRUHL (1964), pp.133-134. This would be the situation in cases of regicides (killing of a 

monarch). 
1094  The problem of extradition and asylum was approached for the first time from the perspective of 

international cooperation in the suppression of criminality. Asylum was advocated in favour of 
political refugees [persons fleeing religious persecutions], this in favour of those to whom, until then, 
asylum had been denied. “This idea, which had been first advanced by Jean Bodin in the sixteenth 
century was further elaborated by Dumoulin, Grotius and the school of natural law”, VAN DEN 
WIJNGAERT (1980), p.7. Until the eighteenth century, rulers were not interested in prosecuting 
common law offenders that had fled out of their jurisdiction but found it essential to have traitors and 
other political offenders punished. The first extradition treaty was concluded for that purpose in 1174. 
In this mindset, refusing extradition could be considered not only as an unfriendly act, but in some 
cases as a “casus belli”. The 1174 Treaty was concluded between Henry II, King of England, and 
William, King of Scotland. VAN DEN WIJNGAERT (1980), p.3. 

  Hugo Grotius formulated a new, more restrictive, concept of the right of asylum. His idea was that 
non political refugees who had committed crimes should not go unpunished. He was of the opinion 
that governments had to extradite or punish offenders (“aut dedere aut punire”) - which has become 
the “aut dedere aut judicare” principle contained in the twentieth century multilateral treaties. Thus, 
the original idea of the “aut dedere aut judicare” principle did not result from an bilateral agreement 
between States but was born from a general duty to work for the common good of society, based on 
with what would be considered today an international criminal justice policy (the “civitas maxima”). 
See VAN DEN WIJNGAERT (1980), p.8 

1095  The 1979 Convention against the Taking of Hostages (Hostages Convention). It also applies in 
particular during conflicts when “peoples are fighting against colonial domination and alien 
occupation and against racist regimes in the exercise of their right of self-determination (Art.12). 

1096  The French 1793 Constitution was the first fundamental charter to grant asylum to political refugees. 
European States, followed by the USA, issued Extradition Acts codifying the political offence 
exception. The first Extradition Act was issued in Belgium on 1st October 1933. “The new act 
subjected extradition to a number of conditions and even installed limited judicial control”, VAN DEN 
WIJNGAERT (1980), p.12. 

1097  HUBAC-OCCHIPINTI Olivier (2004), Les terroristes anarchistes du XIXe siècle, in CHALIAN, BLIN, 
pp.125-144. 

1098  VAN DEN WIJNGAERT (1980), p.14. 
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first State to introduce in 1856 a bill creating an exception to the political offence 

principle if the crime was an attack against a head of state or one of his family 

members, an idea which was embodied by the 1937 League of Nations Terrorist 

Convention and taken up in Australia’s Crimes Act 1914 under the offence of 

treason.1099  

 

It is very curious, to say the least, that a crime that is by its essence eminently political, 

such as the murder of a head of state,1100 should because of that very quality not be 

considered a political offence. It is striking that instead of considering all offences for 

what they are - criminal acts – with the possibility of mitigating or increasing the 

sentence by taking into account the motivation of the author or the political 

circumstances of the action, many States preferred to adopt the exception to the 

political offence principle.1101 It is less surprising however when considering that the 

move was initiated by the kingdom of Belgium.1102 If monarchs were the first to protect 

themselves by ensuring that those who endanger their lives would be prosecuted, they 

were followed by heads of government keen to take advantage of the same provisions. 

This explains why this clause has been so widely accepted in both democratic and non 

democratic States. It is eminently self-protective for those in charge of public matters. 

 

When the Second World War broke out, the League of Nations was not able to function 

properly. At the end of the war, the UN was created and, though it took over many of 

the portfolios of the League, it did not put terrorism on its agenda. The new 

international order made it difficult for the international community to agree to a 

common and comprehensive definition of terrorist acts. Within the Security Council, the 

permanent members were conducting a new, cold, war through independent or 

nationalist movements.  

 

Terrorist acts were mainly conducted by movements seeking independence from 

colonial powers. Discussions were taking place in the UN regarding the legitimacy of 

these movements’ actions. Acts committed by “freedom fighters” during their struggle 

against “colonial domination and alien occupation and against racist regimes in the 

exercise of their right of self-determination” were not considered as political crimes as 

long as they were not “contrary to the purposes and principles of the United 

                                                
1099  In 2002, the Security Legislation Amendment (Terrorism) Act 2002 moved the offence of treason 

from the Crimes Act 1914 into the Criminal Code, Division 80. 
1100  LEVY-BRUHL (1964), p.136. 
1101  FRIEDLANDER Robert A (1979), Terrorism - Documents of International and Local Control, Vol.1, 

Oceana Publications Inc, Dobbs Ferry, New York, pp.74,75. 
1102  Called  “Belgian clause” or the “attentat clause”.  
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Nations.”1103 They were seen by some as the only means available to “freedom 

fighters” in their uneven struggle against imperialist and capitalist rulers.1104  

 

Consequently, the different but not new1105 forms of terrorist acts that took place in the 

1960s, such as plane hijacking and hostage taking, prompted concerted international 

action and a different approach to the one attempted in the 1937 Convention. Rather 

than trying to agree to a common hypothetical definition of terrorism, attention focused 

on a list of very specific acts and behaviours that should be proscribed. This approach 

has resulted in several multilateral treaties. Its weakness is its “reactiveness” since the 

conventions are a reaction to certain forms of terrorism rather than legislation which 

anticipates terrorist actions. Since criminal legislation is not retroactive,1106 the new 

provisions contained in the conventions could not apply to those whose behaviours had 

actually motivated the legislation. These offenders had to be prosecuted for other 

offences known in criminal law such as murder, destruction of property or threat, rather 

than for “terrorism”.  

 

There are thirteen main international treaties1107 which are considered to form the 

nucleus of the international legislation against terrorism, though some authors extend 

this list.1108 Except for the convention on terrorism financing, none of them provide a 

definition of terrorism. The Conventions have nevertheless provided some elements for 

the EU and Australian legislation on terrorism.  

 

 
                                                
1103  Art.14, 1950 Universal Declaration of Human Rights. 
1104  However, actions committed during a genocide were considered as a crime against peace and 

humanity  A number of authors are of the opinion that acts of terrorism, being a crime against peace, 
should be considered as a crime against humanity but at the end of the twentieth century, there was 
no consensus on this issue. 

1105  Attacking means of transport was not new. For instance, in the beginning of the twentieth century, 
the Oustacha had attacked trains, including the Orient Express, to make their cause known. See 
CHALIAND, BLIN (2004), p.208. 

1106  This means that the law applicable is the law enforced at the time of the commission of the offence. 
1107  The 1963, 1970, 1971 Conventions and the 1988 Protocol pertaining to air travel safety, the 1973 

Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
the 1979 Convention against the Taking of Hostages, the 1980 Convention on the Physical 
Protection of Nuclear Material, the 1988 Convention and Protocol Pertaining to the Safety to 
Maritime Navigation and Offshore Platforms, the 1991 Convention on the Marking of Plastic 
Explosives, the 1997 Convention for the Suppression of Terrorist Bombings; the 1999 Convention for 
the Suppression of the Financing of Terrorism, the 2005 International Convention for the 
Suppression of Acts of Nuclear Terrorism.  

1108  For instance Cherif Bassiouni would also include conventions that deal with matters related to 
terrorism, such as the Convention on the High Seas and the Convention on the Law of the Sea, the 
Convention on the prohibition of the Development, Production, Stockpiling of Bacteriological and 
Toxic Weapons and their Destruction, of 10 April 1972, the Convention on the Prohibition of the 
Development, Production, Stockpiling and use of chemical weapons and on their destruction, of 13 
January 1993 as well as the Universal Postal Union Convention of 10 July 1964 and its Protocols, 
and the Postal Parcels Agreement of 14 November 1969, which prohibit the insertion of any 
explosive, flammable or other dangerous substance in letter-post items (International Terrorism: a 
cOMPIlation of UN Documents, pp.xxix,xxx). 
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14.1.2   Mitigating the problem: The input of the Council of 
Europe 

 

Given that the enforcement of the international conventions on terrorism was crippled 

by the political offence exception, the Members of the Council of Europe, to which all 

Member States of the EU belong, between 1977 and 2005 adopted four instruments 

regarding terrorism in order to develop a more effective response.1109 It is within the 

framework of the Council of Europe that the EU has developed its own legislation. 

Since the Member States share the same democratic nature and the same respect for 

human rights safeguarded by the institutions set up under Convention for the 

Protection of Human Rights and Fundamental Freedoms (ECHR), it was assumed that 

there was a climate of mutual confidence among them which would make this 

convention possible.  

 
 
A.   The depoliticisation formula 

Consequently, the 1977 Council of Europe Convention for the suppression of terrorism 

mainly aims at facilitating the extradition of persons suspected of having committed 

acts of terrorism, as defined by the international treaties. Its main contribution is to 

have sought to “depoliticise” the offences, that is to remove the political character of 

the offences by requiring from the Parties a commitment not to consider as political 

offences - or as offences connected with political offences, or as offences inspired by 

political motives - the offences listed in international conventions against terrorism.1110 

Their political character cannot be denied. The traditional aura and privileges that go 

with political offences should not be allowed to remain for these political crimes. The 

best approach would be to remove all exceptions to extradition for politically motivated 

criminal offences. This proposal is however not acceptable in the present world order 

as it was in the 70s.1111 

                                                
1109  The 1977 Convention for the suppression of terrorism and the 2003 Amendment Protocol to the 

1977 Convention, the 2005 Convention on the Prevention of Terrorism, the 2005 Convention on the 
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing of 
Terrorism. The 1977 Convention is open exclusively to the members of the Council of Europe and its 
Amendment can only be ratified by the Member States of the Council of Europe  Parties to the 1977 
Convention. Once the 2003 Protocol has entered into force the Amended 1977 Convention will be 
open for accession by non-member States. The two other conventions are open to non-European 
non-member States of the Council of Europe. Since the 2005 Conventions are open to non-
European States, Australia could become a party to these conventions in order to enhance its 
international cooperation against terrorism 

1110  Art.2, 1977 CoE Convention for the suppression of terrorism. The wording used is most awkward. 
What is meant is that extradition should be granted in respect of these political offences. 

1111  On 15 May 2003, the Protocol n° 190 was open for signature only to the 46 Parties to the 1977 
Convention. The 2003 Protocol to the Suppression of Terrorism Convention updated the list of 
offences that are depoliticised and extended it to include all offences listed in the UN Anti-terrorism 
Conventions and Protocols up to the end of December 1999. It will enter into force after all Parties to 
the Convention have expressed their consent to be bound by it. In June 2008, twenty-seven states 
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The depoliticisation of offences contained in the 1977 Terrorism Convention would 

have contributed considerably to unlocking the stalemate that has crippled international 

cooperation regarding terrorist acts, if it had not been jeopardised by the inclusion in 

article 13 of the possibility of a reservation. Article 13 allows a Party to declare at the 

time of signature or ratification that “it reserves the right to refuse extradition in respect 

of any offence mentioned in article 1 which it considers to be a political offence, an 

offence connected with a political offence or an offence inspired by political 

motives.”1112  

 

Every member of the Council of Europe but two1113 has acceded to the 1977 

Suppression of Terrorism Convention.1114 Sixteen States, including ten Members of the 

EU, have maintained reservations regarding the depoliticisation of the offences, thus 

voiding the treaty of its main attribute.1115 Consequently the convention has been 

largely ineffective. It is worth noting that States suffering less from terrorist acts on their 

territory at the time of accession, such as France and Germany, have made 

reservations but those suffering most like the UK and Spain have not.  

 

Hence, in practice, the 1977 convention did not fundamentally affect the international 

prosecution of terrorist offences among the Member States of the Council of Europe 

but paved the way for a larger acceptance in Europe and internationally for the 

                                                                                                                                          
had ratified it. The countries that have expressed reservations regarding the depoliticisation of 
offences are Belgium and the Netherlands. 

  As a corollary of allowing exceptions to extradition, the Convention states the requested State must 
prosecute the suspect who is on its territory. This is called the principle “aut dedere aut judicare” 
(either extradite or prosecute). The 2003 Protocol strengthens the obligation to extradite by making it 
mandatory for the requested State to justify its refusal to extradite. 

1112  The drafters of the 2003 amending Protocol seem to have overlooked the evolution within the UN of 
the question of the political offence exception. Since the last part of the ‘90s, the terrorism 
conventions provide that a Party may not refuse extradition even in case of the political character of 
the offence. It is therefore questionable whether a reservation according to article 16 of the amended 
treaty could be extended to these UN conventions. It is surely not acceptable that a State Party to 
both a UN treaty and the 2003 Amendment could put forwards its reservation according to article 16 
to refuse to comply with its obligations defined by the Terrorist Bombings and Financing of Terrorism 
Conventions. In the 2005 Convention on the Prevention of Terrorism, reservations regarding the 
application of the UN anti-terrorism treaties are accepted so long that the Party to the European 
Convention is not a Party to the said UN treaty (Art.1.2). 

1113  Andorra and Monaco. 
1114  The 1977 CoE Terrorism Convention entered into force on 4 August 1978.  It is only open to the 

Member States of the Council of Europe 
1115  Reservations on Art.1 were placed initially by: Belgium, Cyprus, Denmark, Finland, France, Greece, 

Iceland, Italy, Netherlands, Norway, Sweden and Switzerland. Denmark, Finland, Norway and 
Switzerland have since removed them. States that have become Parties later have also made 
reservations on Art.1: Azerbaijan, Croatia, Estonia, Hungary, Malta, Monaco, Montenegro, San 
Marino, Serbia and the former Yugoslav Republic of Macedonia.  

  Presently the states that have maintained reservations regarding art.1 are: Azerbaijan, Belgium, 
Croatia, Cyprus, Estonia, France, Greece, Hungary, Iceland, Italy, Malta, the Netherlands, San 
Marino, Serbia, Sweden, the Former Yugoslav Republic of Macedonia. Among them are ten EU 
Members: Belgium, Cyprus, Estonia, France, Greece, Hungary, Italy, Malta, the Netherlands, and 
Sweden. 
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depoliticisation of terrorist offences.1116 The so-called depoliticisation formula1117 has 

even become the standard wording for exceptions to political asylum in the 

international conventions regarding genocide, war crimes, acts of terrorism and 

apartheid.  

 

Parallel to the rise of the depoliticisation of terrorist offences, a non-discrimination 

clause, which was initially formulated by the Council of Europe, was introduced in anti-

terrorism conventions.  

 
 
B.   The non-discrimination clause 

The non-discrimination clause was first introduced in the 1957 Council of Europe 

Convention on Extradition1118 as a means of strengthening the protection of human 

rights”,1119 and more specifically “the traditional right of asylum” and the rights of 

defence of the accused. Consistent with the Council of Europe’s concern for human 

rights, the treaty allows for the rejection of an extradition request  

if the requested State has substantial grounds for believing that the request for 
extradition for an offence mentioned in Article 1 or 2 has been made for the 
purpose of prosecuting or punishing a person on account of his race, religion, 
nationality or political opinion, or that that person's position may be prejudiced 
for any of these reasons. 

It follows that the 1977 Terrorism Convention does not provide for an obligation to 

extradite.1120 

 

The insertion of this provision seems paradoxical. On one hand, there are States that 

have declared that the convention has been made possible because of the climate of 

mutual confidence among the like-minded Member States, and their commitment to 

democracy and human rights,1121 and, on the other hand, these very States keep a 

                                                
1116  1979 Convention against the Taking of Hostages. Art.5, 1997 Convention for the Suppression of 

Terrorist Bombings; Art 14, 1999 Convention for the Suppression of the Financing of Terrorism; Art. 
11A, 2005 Amendment to the 1980 Convention on the Physical Protection of Nuclear Material; Art 
15, 2005 Convention of the Suppression of acts of Nuclear Terrorism. 

1117  The depoliticisation formula is opposed to the formula of exceptions to the exception, which explicitly 
derogates from the political offence exception by providing that “crime X, notwithstanding its political 
character and in derogation from the political offence exception, will always be liable to extradition.” 
VAN DEN WIJNGAERT (1980), p.124. 

1118  Art 3.2, 1957 CoE Convention on Extradition. ETS n° 24. 
1119  Explanatory Report, CoE 1977 Convention on the Suppression of Terrorism, ETS n°90, § 48. 
1120  Art.5, 1977 CoE Convention on the Suppression of Terrorism. The 2003 amendment to the 

convention for the suppression of terrorism enlarges the human rights protection by adding three 
more motives to refuse extradition: the risk of being exposed to torture, to the death penalty, or life 
imprisonment without parole. These grounds of refusal exist independently of the Convention. Cf. 
art.11 CoE Extradition Convention. 

1121  Explanatory Report, CoE Convention on the Suppression of Terrorism, §12, 
http://conventions.coe.int/Treaty/en/Reports/Html/090.htm 
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critical eye on the application of the ECHR by their fellow members, which displays a 

mistrust towards other Parties, by allowing them to refuse extradition on the ground of 

the risk of specific human rights violations by another Party.  

 

The non-discrimination clause is however made necessary by the ever present 

possibility of a change of government policies. What seems to be an over-cautious 

inclusion has been justified when some members of the Council of Europe have been 

found guilty of serious violations of the provisions of the ECHR, either during the 

investigation procedure (use of torture) or court proceedings (violation of the right of 

defence).1122 This paradox casts a doubt on the practical solution of removing the 

political offence exception in favour of the non-discrimination clause, even among like-

minded States since a fair trial may not always be guaranteed. 

 

Moreover, despite the declared European commitment to human rights, the terrorism 

convention falls short of making it mandatory to refuse extradition in face of a risk of 

persecution, and only makes the refusal to extradite an option for the requested 

State.1123  

                                                                                                                                          
  It must be said that when the terrorism 1977 Convention was adopted, two States (Spain and 

Lichtenstein) had not ratified the ECHR. 
1122  This is mainly the case for Greece, Turkey and Russia (in its dealing with Tchechenia). 
  This has been clearly illustrated in 1969, during the Greek military regime of the Colonels, where 

despite substantiated violations of human rights, a British court refused the defence of a Greek 
activist, Kotronis whose extradition had been requested by Greece for a number of common crimes, 
and stated that Greece was to be considered a democratic state. The military dictatorship lasted from 
21 April 1967 to November 1974. In 1969, Greece was assigned before the Court of Human Rights 
for gross violations of human rights and subsequently withdrew from the Council of Europe. It was 
reintegrated in 1974. See a discussion on the Kotronis case in VAN DEN WIJNGAERT (1980), 
p.153. See also Regina v. Brixton Prison Governor, ex parte Kotronis, Queen’s Bench, July 28-29-
30, 1969 [1969] 3 All E.R., 311 and Royal Government of Greece v. Brixton Prison Governor and 
others, House of Lords, October 21-22-23 and November 5, 1969 [1969] 3 All E.R. 1341. 

  Between 2007 and 2010, the ECtHR found that EU Member States violated art.3 (prohibition of 
torture and inhuman or degrading treatment) in 181 cases. Art.6 (the right to fair trial) were found to 
have been infringed in 1,696 cases (HEARD Catherine, MANSELL Daniel (2011), The European 
Arrest Warrant: The role of judges when human rights are at risk, New Journal of European Criminal 
Law, Vol.2, Issue 2, p.135). See also Commission for Human Rights, Memorandum to the Estonian 
Government Assessment of the progress made in implementing the 2004 recommendations of the 
Commissioner for Human Rights of the Council of Europe, Original version, CommDH(2007)12, 
Strasbourg, 11 July 2007, point 45). 

  On several occasions, Italy has been found to have violated the ECHR by having excessively long 
pre-trial detention in organised crime cases; Germany has been found guilty of violating Art.5.3 
ECHR because of a prolonged pre-trial detention (Cevizovic v Germany, judgement of 29 July 2004); 
the UK has been found guilty of using five interrogation techniques that constituted a practice of 
inhuman and degrading treatment, which practice was in breach of Art.3 (Ireland v United Kingdom, 
5310/71, judgement of 18 January 1978). The ECtHR has found that some Member States do not 
allow the requested person to challenge certain aspects of his or her extradition in courts, which is a 
breach of Art.13 ECHR. The UK was found guilty of such a breach because the defendant was not 
allowed to complain about a possible violation of Art.3 in case he was extradited to the USA, despite 
the fact that fair trial was guaranteed over there. cf. Soering v. the United Kingdom, judgement of 7 
July 1989. 

1123  The convention does not offer the defendant the right to refer to the non-discrimination clause to 
plead against his extradition. VAN DEN WIJNGAERT (1980), p.200. It would appear that this is not 
the case under Australian legislation. COLQUHOUN Charles (2000), Human Rights and Extradition 
Law in Australia, Australian Journal of Human Rights, Vol 6 (2), pp 8-11. 
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In the late 1970s a non-discrimination provision was introduced in the UN conventions 

on terrorism,1124 and since 1988 in the UN Conventions dealing with matters pertaining 

to organised crime.1125 Australia has also included such a clause in its Extradition Act 

1988 (Cth).1126  

 

The discussions which were taking place in the UN regarding the legitimacy of various 

actions taken by terrorist movements during wars of independence did not affect the 

Council of Europe as it considered terrorism in its specific western European 

context.1127 The European point of view is that  

there is no justification for politically motivated violence in a democratic society 
where legal provision is made for change, improvement and development by 
means of political persuasion, and that consequently terrorism is an attack 
against the constitution and the democratic stability of the state.1128  

 

Only later did the UN come to share this point of view.1129 In a similar way to the event 

that led to the introduction of the political offence exception, it is the 2001 attacks that 

pushed democratic societies to revisit the concept of the political offence principle 

applicable to terrorists.  

 

In the century’s last decades, the matter of terrorism was debated within the Council of 

Europe and other fora but no progress was made since no consensus could be 

reached on the issue of the political offence. It was obvious that there was no political 

will to change this situation, which seems to indicate that the majority of the European 

governments were satisfied with the status quo.  

 

In summary, at the end of the twentieth century, the Council of Europe has conducted 

some essential research and put forward a number of proposals to unblock the 

situation on terrorist issues1130 but was not successful because of the governments’ 

                                                
1124  Art.9.1, 1979 Hostages Convention; Art.12, 1997 Convention for the Suppression of Terrorist 

Bombings; Art 6, 2005 Convention for the Suppression of Acts of Nuclear Terrorism and art.11 
Amendment to the 1980 Convention on Nuclear Safety. Though the UN conventions provide for a 
right for the requested State to refuse extradition for human rights considerations, they fall short of 
making it mandatory for the States to refuse extradition for these reasons.  

1125  Art.6.6, 1988 Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances. 
1126  Part I, s7 b, c, Extradition Act 1988. The clause has recently been expanded to discrimination on the 

basis of sex and sexual orientation.  See also Section 11.1.4, Australia’s response. 
1127  CALAMANDREI Franco (1981), rapporteur, Defence of Democracy against Terrorism in Europe – 

Tasks and Problems, Report, Political Affairs Committee, Parliamentary Assembly, Doc.4688, 
Strasbourg, 12-14 November 1980, Explanatory memorandum, Point 7. 

1128   Rec 852 (1979) on Terrorism in Europe, adopted by the Assembly on 31 January 1979 (22nd sitting). 
1129  A/RES/58/81, Resolution on measures to eliminate international terrorism, adopted by the General 

Assembly at the 72nd plenary meeting, 9 December 2003.  
1130  See for instance the Convention on the Suppression of Terrorism, 27.1.1977, ETS n°90 and its 2003 
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lack of political will. Since the groundwork has been laid, the Europeans were able to 

act promptly when the political circumstances changed. The triggering factor for a 

change was without doubt the terrorist attacks in New York and Pennsylvania in 

September 2001.1131  

 

There is a contrasting difference between the Australian and European legislation on 

terrorism. Though in both cases, the recent laws were issued as from 2002, the 

Europeans had done some essential research and had laid down the principles on 

which their legislation should be established. In Australia, there were no such 

preliminary studies. Nevertheless, Australia has endeavoured to act speedily in 

enacting comprehensive legislation against terrorism and implementing practical 

solutions so as to solve the issue of the political offence.  

 

 

14.1.3  The EU’s response 
 
Despite the limitation provided in the area of criminal law by the various European 

treaties, it is submitted that it is the lack of political will that prevented the adoption of 

effective legislation against terrorism. It is indeed revealing that States that took 

advantage of the possibility of making a reservation regarding the exception of political 

offence1132 were the same States, as Members of the European Communities,1133 that 

had expressed a year earlier the hope that the draft of the Convention would be 

completed as quickly as possible.1134 The stalemate remained despite numerous 

efforts,1135 including the adoption in 1996 of the EU Convention on Extradition 1136 

                                                                                                                                          
Protocol, 15.5.2003 (not yet entered into force), ETS n°190. 

1131  Declaration on the fight against international terrorism (2001), Committee of Ministers, 12 September 
2001, 763rd meeting of the Ministers’ Deputies. 

1132  Belgium, Cyprus, Estonia, France, Greece, Hungary, Italy, Malta, the Netherlands, and Sweden. 
1133  The European Communities preceded the European Union (See above section 2.2). 
1134  It was at the European Ministers of Justice of the European Communities Conference held in 

Brussels in 1976. At that time, the European Community had only nine Members (Belgium, France, 
Greece, Italy and the Netherlands) and six of them expressed reservations to the Convention 
(Belgium, Denmark, France, the Federal Republic of Germany, Ireland, Italy, Luxembourg, the 
Netherlands and the UK). CoE, Explanatory Report on the 1977 Convention on the Suppression of 
Terrorism, § 9. 

1135  The adoption by the European Community in 1979 of an Agreement concerning the application of 
the European Convention on the Suppression of Terrorism among the Member States in view to 
strengthen the application of the 1977 Terrorism Convention, was signed in Dublin on 4 December 
1979 by the nine Member States. It never gathered enough Parties to it and consequently never 
entered into force. 

1136  The EU Convention on Extradition (Convention drawn up on the basis of Article K.3 of the Treaty on 
European Union, relating to extradition between the Member States of the European Union, OJ C 
313, 23/10/1996, pp,12-23), Art.5. 

  When the Belgian Council of State decided in 1996 to suspend the decision by the Minister of Justice 
to extradite to Spain two presumed ETA militants accused by the Spanish judicial authorities of 
complicity in a terrorist act committed in Spain, it became apparent that it was impossible to enforce 
the judicial cooperation agreements, even between democratic States. This attracted harsh criticism 
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which abrogated the exception of political offence, for again, this Convention did not 

come into force.1137 This illustrates, if needed, the discrepancy between political 

declarations and actual actions taken by governments when what they consider their 

national interest is at stake.1138  

 

Eventually a decisive step towards the removal of the political offence exception to 

extradition was taken following the September 2001 terrorist attacks with the 

introduction of the Council Framework Decision on the European arrest warrant and 

the surrender procedures between Member States (CFD on EAW). The adoption of the 

EAW is closely linked to the CFD on combating terrorism1139 (CFD on terrorism) not 

only because the two instruments were adopted the same day, but also because it is 

the instrument that enforces the EU legislation on terrorism within the Union. The EAW 

replaces the traditional extradition system between Member States and removes the 

political offence exception.  

 
 
The European Arrest Warrant 

Following the adoption of the Amsterdam Treaty which created an area of freedom, 

security and justice, the 1999 Tampere European Council made mutual recognition of 

judicial decisions and judgments the cornerstone of judicial cooperation in both civil 

and criminal matters,1140 with the aim of abolishing the lengthy and formal procedure of 

surrender to make room for “fast-track extradition procedures, without prejudice to the 

principle of fair trial”.1141 The 2000 Strategy of the EU for the beginning of the next 

millennium on organised crime, which includes terrorism, recommended that 

                                                                                                                                          
from the European Parliament. (European Parliament, Resolution on the extradition of two presumed 
ETA militants (B4-0170, 0204 and 0225/96), OJ C65, 04.03.1996, p.160). 

1137  It is only applicable between the 11 Member States that have ratified it: Austria, Belgium, Denmark, 
Germany, Luxembourg, Finland, the Netherlands, Portugal, Spain, Sweden and the UK (status in 
2005). 

1138  The most famous contentious issues regarding extradition between the EU States were the 
disagreements between Italy and France, and France and the UK. 

1139  Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism, p.3. This 
Decision makes it mandatory for Member States to sanction penally three types of main offences: 
terrorist offences, offences relating to a terrorist group and offences linked to terrorist activities. Other 
offences need also to be made liable for penal sanction: inciting, aiding or abetting, and attempting. 

1140  Art.31.1 b and e TEU. For a discussion on the development of the principle of mutual recognition, 
see MITSILEGAS (2009), pp.547,8 and BARD Karoly (2011), The impact of the Lisbon reform treaty 
in the field of criminal procedural law, New Journal of European Criminal Law, Vol.2, Issue 1, pp.13-
20. 

1141  Item 35. See Commission Proposal for a Council Framework Decision on the European arrest 
warrant and the surrender procedures between the Member States, Brussels, 25.9.2001, 
COM(2001) 522 final/2, 2001/0215 (CNS), p.3. The formal extradition procedure should be abolished 
among the Member States as far as it concerns persons who are fleeing from justice after having 
been finally sentenced, and replaced by a simple transfer of such persons, in compliance with Art.6 
TEU. 
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consideration should be given to the long-term possibility of the creation of a single 

European legal area for extradition.1142 

 

The CFD removes a number of Member States’ prerogatives that had proved a 

stumbling block in extradition matters, such as the political offence exception, the fiscal 

exception, the non-extradition of nationals and the dual criminality principle.1143 In many 

cases, the new legislation developed a trend initiated with the 1996 EU Extradition 

Convention, but took it much further than would have been expected even a couple of 

months beforehand. Such was the impact of the terrorist attacks of September 2001. 

 

With the EAW, the political aspect of extradition, which has been one of the 

fundamental principles upheld in democratic Europe,1144 is thus fully removed and 

replaced by an exclusively judicial procedure.1145 It eliminates one of the States’ 

                                                
1142  Rec 28, Strategy for the New Millennium. 
1143  The EAW is a judicial decision to be used exclusively in the context of criminal law. It applies to the 

most severe offences, the severity of which is determined by the minimum length of the detention 
period. There are 32 offences listed including participation in a criminal organisation, terrorism, 
trafficking in human beings, sexual exploitation of children and child pornography, illicit trafficking in 
narcotic drugs and psychotropic substances, illicit trafficking in weapons, munitions and explosives, 
illicit trafficking in nuclear or radioactive materials, crimes within the jurisdiction of the International 
Criminal Court and unlawful seizure of aircraft/ships (Art.2). Given that the minimum length tends to 
increase, the application of the EAW will grow. Since the requirement of dual criminality has been 
abolished the EAW favours the most repressive legislation. (See WEYEMBERGH (2002), pp.186, 
187). 

  One can clearly perceive a tension between the desire to abolish completely the extradition 
procedure within the Union, because it is seen as one political entity, and the need to safeguard 
human rights and democratic values (See HEARD, MANSELL (2011), pp.133-147. WEYEMBERGH 
(2002, pp.179-183) favours an interpretation of the EAW that complies with the ECHR. See also 
Communication from the Commission (2005), Compliance with the Charter of Fundamental Rights in 
commission legislative proposals - methodology for systematic and rigorous monitoring, Brussels, 
27.4.2005, COM (2005) 172 final, p.2. In 2004, The European Commission has submitted a proposal 
for a CFD on five procedural rights in criminal proceedings, but the Council was not able to reach a 
consensus. (Commission of the European Communities, Proposal for a Council Framework Decision 
on certain procedural rights in criminal proceedings throughout the European Union, SEC(2004)491, 
COM(2004) 328 final, 2004/0113 (CNS), Brussels, 28.4.2004.) There would indeed be no need for a 
formal extradition procedure in a society that shares the same penal code and proceedings, but at 
the present stage of development of the EU it is a far-fetched anticipation to assume that the 
common values of democracy and human rights fill the gap created by the differences in national 
legislation. See STESSENS (2002), p.101. Once again the EU demonstrates its ambition to curb 
crime without waiting to have the adequate substantive legislation in place. For an overview of the 
EAW, see HERLIN-KARNELL Ester (2013), From mutual trust to the full effectiveness of EU law: 10 
years of the European Arrest Warrant, European Law Review, Vol.38, N°1, pp.79-91.  

1144  As Christine Van den Wijngaert points out, in Nazi German and fascist Italy, the political offence 
exception was one of the first rules to be abolished. VAN DEN WIJNGAERT (1980), p.151. The 
abolition of the exceptions to extradition is a consequence of the principle of mutual recognition of 
other justice systems. It implies a great level of trust, a confidence that human rights principles will be 
respected and that fairness will apply to such an extent that one country will not prevent the 
extradition of its own nationals, even those who hold an official position (Art.1.2). It constitutes a 
major step towards a unified judicial European area. See also WOUTERS Jan, NAERT Frederik 
(2004), Of Arrest Warrants, Terrorist Offences and Extradition Deals: An Appraisal of the EU’s Main 
Criminal Law Measures against Terrorism after “11 September”, Common Market Law Review 41, 
2004, pp. 909–935. The transmission is made directly from one judicial authority to another, normally 
to the one in charge of the execution of the warrant (Art.9). There is no longer an administrative or 
diplomatic intermediary. 

1145  The EAW replaced, from 1 January 2004, the corresponding provisions of several conventions 
applicable in relations between the Member States, in particular the CoE Convention on Extradition 
and its two additional protocols and 1977 Convention on suppression of terrorism, as well as the EU 
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essential prerogatives for the notion of political offence goes to the heart of the State’s 

competence to appreciate what are its fundamental interests including its security and 

to take measures accordingly.1146  

 

The CFD on the EAW was adopted less than nine months after it was first 

submitted.1147 This very swift consultation procedure on such a delicate and politically 

loaded topic can be partly explained on one hand by the considerable groundwork that 

had been done previously1148 and the politicians’ newly discovered will to solve some 

long standing issues in face of terrorism dangers. On the other hand, it can in reality 

only be explained by the impact of the September 2001 terrorist attacks. The perceived 

urgency for adopting the text may have led the EU to give away some essential 

elements of the rule of law.1149 Some have alleged that the terrorist attacks were too 

good an opportunity to miss to adopt measures at the European level that would have 

otherwise been debated and possibly refused by the Parliaments at national level.1150 

 
                                                                                                                                          

Conventions on extradition. For a complete list of the replaced treaties, see Council Framework 
Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between 
Member States (2002/584/JHA), OJ L 190, 18.07.2002. This means that the EU Convention on 
extradition can still be applied in the few cases where the EAW cannot be used, and only between 
the twelve Member States which have ratified it. It does not affect the application of the Council of 
Europe Conventions between the EU Member States and other Parties to the Convention that are 
not Member States of the EU. The Council of Europe allows Member States to conclude between 
themselves new agreements in order to facilitate or simplify further the extradition procedures.  

1146  As regards other aspects covered by the political offence exception, the CFD on the EAW does not 
contain any provisions aiming at safeguarding the Member States security or national interests. 
These aspects of the political offence exception are therefore abolished without compensation. It 
appears that either these notions have become redundant in the new European Area or that in the 
eyes of the Member States the advantages granted by the EAW are worth the sacrifice.  

1147  Immediately, the immunity granted by France to the Red Brigadists was dropped and Paolo 
Persichetti was extradited on 25 August 2002 and sentenced to 22 years imprisonment. The next 
proceedings took place in 2004 against Cesare Battisti, who however managed to escape from 
France to Brazil but was re-arrested in March 2007. Eventually Brazil refused to extradite him. The 
Italian Marina Petrella’s extradition to Italy was granted in June 2008 by Paris. There are about 
twelve persons wanted for murder still requested from France by the Italian judicial authorities. 
BOYLE Jon, LÉVÊQUE Thierry, Feu vert pour l'extradition en Italie d'une ex-"brigadiste”, 
LeMonde.fr,14.12.07, 12h04 and Paris signe le décret d'extradition de l'ex-brigadiste italienne Marina 
Petrella, LeMonde.fr with AFP and Reuters, 10.06.08, 09h42.  

1148  It was the Commission’s agenda to present a proposal regarding mutual recognition by the end of 
2002. See Programme of measures to implement the principle of mutual recognition of decisions in 
criminal matters (2001/C 12/02), 15.01.2001, OJ C12, p.19. 

1149  This was the opinion expressed by a minority of the European Parliament (Committee on Citizens’ 
Freedoms and Rights) which disputed the lack of legitimacy of the Council, a non-elected body, to 
take such far reaching decisions, and would have rather seen a text that reinforced democratic 
principles rather than weaken them. “We are not prepared to sacrifice the principles of constitutional 
government on the altar of the fight against terrorism the main aim of terrorism being, precisely, to 
destroy democracy. Only by strengthening democracy’s principles, rules, standards and procedures 
(rather than by weakening them) can we combat terrorism and crime.” TURCO Maurizio (2002), 
Minority Opinion, European Parliament, FINAL A5-0003/2002, 9 January 2002, PE 310.960 54/60 
RR\454516EN.doc. It can only further the impression that Union’s milestone decisions are made 
without due respect to democratic procedures, which can only in the long run fuel criticism about the 
Union’s technocratic approach. See MINORITY OPINION (2001) in WATSON Graham R 
(rapporteur), Report 2. on the Commission proposal for a Council framework decision on the 
European arrest warrant and the surrender procedures between the Member States (COM(2001) 
522 – C5-0453/2001 – 2001/0215(CNS)), 14 November 2001, Committee on Citizens' Freedoms and 
Rights, Justice and Home Affairs, FINAL A5-0397/2001. 

1150  WEYEMBERGH (2002) p.154, note 2 in fine.  
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14.1.4   Overview of Australia’s legislative provisions on 
terrorism 

 
At the end of the twentieth century, with the exception of the Northern Territory,1151 

there was no specific anti-terrorism legislation in Australia. However every state and 

territory had enacted legislation that could be used to prosecute acts of terrorism. At 

the federal level, there was a mosaic of legal provisions in various acts that could be 

applicable, it was argued, “in the anticipation of and response to an act of international 

terrorism that directly or indirectly affected Australia.”1152 There were no adequate 

provisions to act preventatively against terrorism, particularly on the domestic scene.  

 

Some of the existing provisions were originally taken from English law and inserted in 

the Crimes Act 1914 (Cth). Other provisions were expanded or introduced to cover 

domestic offences against the Commonwealth in a period where communism was seen 

as a major threat to democracy.1153 Following what is called the “Sydney Hilton Hotel 

bombing” in 1978,1154 the Government ordered several legislation and policy 

                                                
1151  The only terrorism offence (committing a terrorist act) in an Australian jurisdiction was in the Northern 

Territory Criminal Code. HANCOCK (2002a), p.1, LAW COUNCIL OF AUSTRALIA (2002), 
Submission to the Senate Legal and Constitutional Legislation Committee, Inquiry into the Security 
Legislation Amendment (Terrorism) Bill 2002 (No.2) and related Bills, April 2002, §41, p.28. HARRIS 
RIMMER Sue, PALMER Ann, MARTYN Angus, DAVIDSON Jerome, JORDAN Roy and COOMBS 
Moira (2005b), Anti-Terrorism Bill (No.2) 2005, n°64, 2005–06, Law and Bills Digest Section, 
Department of Parliamentary Services, Parliament of Australia, 18 November 2005, p.2. 

1152  HANCOCK (2002a), p.1. Most of them implemented Australia’s obligations under the international 
terrorism conventions, such as the Crimes (international Protected Persons) Act 1976, Crimes 
(Hijacking of Aircraft) Act 1972 and Crimes (Protection of Aircraft) Act 1973. For a detailed list of 
these provisions, see HANCOCK Nathan (2002a), pp.6-9 and HANCOCK Nathan (2002b), Terrorism 
and the Law in Australia: Supporting Materials, Law and Bills Digest Group, Information and 
Research Services, Department of the Parliamentary Library, Research Paper, No.13, 2001–02, 19 
March 2002, pp.49-53.  

  RICKETTS argues that the existing State and Commonwealth criminal law was sufficient to tackle 
terrorism. See RICKETTS Aiden (2002), Freedom of Association or Guilt by Association: Australia's 
New Anti-Terrorism Laws and the Retreat of Political Liberty, Southern Cross University Law Review, 
Vol.6, pp.145-148. The Attorney General's Department identified only one area in which there 
appeared to be deficiencies in the existing criminal law in the context of acts of terrorism. This was 
the ancillary offences of attempting, aiding and abetting or conspiring. See SENATE LEGAL AND 
CONSTITUTIONAL LEGISLATION COMMITTEE, Proof Committee Hansard, Reference: Security 
Legislation Amendment (Terrorism) Bill 2002 and related bills, 19 April 2002. In contrast, ROSE and 
NESTOROVSKA argue that the reforms were “necessary in the sense of filling prior gaps and 
inadequacies in the criminal law.” See ROSE Gregory L, NESTOROVSKA Diana (2007), Australia 
counter-terrorism offences: necessity and clarity in federal criminal law reforms, Criminal Law 
Journal, Feb 2007, Vol.31(1), pp.20-55.  Among those supporting the need for terrorism legislation 
see CORNALL Robert AO (2007), The Effectiveness of Criminal Law on Terrorism”, in LYNCH, 
MACDONALD, WILLIAMS (2007), pp.50-58.  

1153  T he amendment included a broadening of existing offences. For instance, treachery: violently 
overthrowing the Constitution by revolution and assisting by any means persons who are opposing 
part of the Australia’s defence force or a force which includes a part of Australia’s defence force. 
Treason: Killing the Sovereign or doing any bodily arm and levying war against the Commonwealth, 
i.e. assisting by any means whatever an enemy at war with Australia, whether or not a state of war 
has been declared. Sabotage: causing a prejudice to the defence or safety of the Commonwealth 
(S.24 AB). Sedition. See BARWICK Garfield (1960), Attorney-General, House of Representatives 
Crimes Bill 1960, Second Reading Speech, Thursday, 8 September 1960. 

1154  The Hotel was not actually bombed. An explosive in a bin outside the Hotel, where Commonwealth 
Heads of Government were meeting, was detonated on 13 February 1978 killing two garbage 
collectors and one policeman. See AAP (2013a), Hilton bombing victims remembered, The West 
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reviews.1155 The recommendations that were issued only concerned particular aspects 

of terrorism. None suggested the enactment of specific terrorism offences. On the 

contrary, Justice Hope was of the opinion that, on the whole, “domestic intelligence 

gathering and law enforcement bodies were given adequate powers under existing 

legislation.”1156 

 

The term “terrorism” appeared for the first time in Australia in law enforcement 

legislation in 19791157 but was replaced in 1986 by “politically motivated violence”,1158 

which is the basic concept which underlies Australia’s current terrorism law. Though 

not all politically motivated violence is terrorism, it is the use of fear as a means that 

distinguishes acts of terrorism from other forms of politically motivated violence.1159  

 

In September 2001, the Australian Government initiated a legislative process that 

spanned many years to ensure that the country had comprehensive legislation against 

terrorism. Within 5 years, thirty pieces of legislation were passed by the 

Commonwealth Parliament.1160 Since the constitutional basis for legislating in domestic 

terrorism matters was questioned, the Federal government negotiated with the states 

and territories to be granted the necessary legislative powers to legislate in domestic 

terrorism matters.1161  

 

In Australia, as in the EU, the moral panic which followed recent terrorist attacks 

provided an opportunity to politically justify legislative measures that might have been 

unacceptable a few years before.1162 

 

                                                                                                                                          
Australian, 13 February 2013. http://au.news.yahoo.com/thewest/a/-/national/16132345/hilton-
bombing-victims-remembered/. The various subsequent convictions were overturned. Since no 
author has been identified and no motive uncovered, there are still speculations as to the reasons for 
the explosion. 

1155  HANCOCK (2002b), pp.28-31. 
1156  HOPE Justice (1979), Protective Security Review, Report (Unclassified Version), AGPS, Canberra, 

p.3 and pp.33-34, quoted in HANCOCK (2002b), p.29. 
1157  Australian Security Intelligence Organisation Act 1979 
1158  See National Anti-terrorism Plan (NATP). See HANCOCK (2002c), Australian Security Intelligence 

Organisation Legislation Amendment (Terrorism) Bill 2002, Law and Bills Digest Group, Information 
and Research Services, Department of the Parliamentary Library, Bills Digest No.128, 2001–02, 1 
May p.9. 

1159  HANSCH LINDSAY (1996), Australia’s National Anti-Terrorist Plan – Crisis and Response 
Arrangements, in THOMPSON Alan (ed) Terrorism and the 2000 Olympics, Australia Defence 
Studies Centre, p.92. 

1160  JULL Report 2006, p.52. For an overview, see SHELLER Report, pp.33-35. 
1161  The initial 2002 Terrorism Bill was based on a “patchwork” of several heads of power (Terrorism 

(Commonwealth Powers) Bill 2002, Explanatory Notes, p.2). To strengthen its legislative 
competence, the Commonwealth sought to reach an agreement by which the states refer to the 
Commonwealth in matters pertaining to terrorism. This Agreeement was signed on 5 April 2002. 

1162  RICKETTS (2002), p.149 
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Following the introduction of terrorism offences in the Code, the Australian 

Government, acting on recommendations of the Australian Law Reform 

Commission,1163 decided to remove the old treason, treachery and sedition offences 

from the Crimes Act 1914 and in 2005 introduced new offences of Treason and urging 

political or inter-group force or violence, and Urging political or inter-group force or 

violence into the Criminal Code.1164  

 

In parallel, the Federal Government sought to modernise its extradition legislation. 

Under the 2012 amendment to the Extradition Act 1988, the political offence exception 

was maintained but has been redefined so as to exclude three types of offences. 

Firstly, the offences that involve an act of violence against a person’s life or liberty.1165 

Secondly, the offences which are defined as extraditable offences by international 

treaties of which Australia is a Party, such as the offences listed in the 13 anti-terrorism 

conventions, as well as the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (CAT),1166 the genocide convention,1167 the 1988 

Convention against Drugs and Psychotropic Substances,1168 and the Convention 

against Corruption.1169 Importantly, the scope of the political offence exception is no 

longer determined by the Extradition Act 1988 but by Regulations.1170 Thirdly, last but 

not least, conduct that falls under the definition of terrorist acts such as the “taking or 

endangering, attempting to take or endanger, or participating in the taking or 

endangering of, the life of a person in circumstances in which the conduct creates a 

collective danger, whether direct or indirect, to the lives of other persons”.1171 This 

terrorist offence is made extraditable only to Commonwealth countries1172 and to a 

                                                
1163  AUSTRALIAN LAW REFORM COMMISSION, Fighting Words – A Review of Sedition Laws in 

Australia, Report 104, July 2006. 
1164  Part 5.1 (Treason and urging violence) and Part 5.3 (Terrorism). See also BRONITT Simon, 

STELLIOS James (2006), Sedition, Security and Human Rights: 'Unbalanced' Law Reform in the 
'War on Terror', Melbourne University Law Review, Vol 30, pp.294-960. 

1165  It follows that the murder, kidnapping or other attack on a head of state or head of government, or his 
or her family, is not considered a political offence for the purposes of Australia’s extradition law. 
Parliament of the Commonwealth of Australia, House of Representatives, Extradition and Mutual 
Assistance in Criminal Matters, Legislation Amendment Bill 2011, Explanatory Memorandum, 2.70, 
p.23 and Extradition and Mutual Assistance in Criminal Matters Legislation Amendment Regulation 
2012 (No.1), Select Legislative Instrument 2012 No.210, 30 August 2012, Schedule 1, 2B.5. 

1166  Done at New York on 10 December 1984. 
1167  Convention on the Prevention and Punishment of the Crime of Genocide. 
1168  1988 Drug Convention. 
1169  Done at New York on 31 October 2003. 
1170  Extradition and Mutual Assistance in Criminal Matters Legislation Amendment Regulation 2012 

(No.1), Select Legislative Instrument 2012, No.210, 30 August 2012. The Government wished that 
the list of extraditable offences could be modified without the lengthy process of a legislative 
amendment, and possibly without the prior scrutiny of Parliament. See Parliament of the 
Commonwealth of Australia, House of Representatives, Extradition and Mutual Assistance in 
Criminal Matters, Legislation Amendment Bill 2011, Explanatory Memorandum, p.11, (2.3). 

1171  Extradition and Mutual Assistance in Criminal Matters Legislation Amendment Regulation 2012 
(No.1), Select Legislative Instrument 2012 No.210, Schedule 1 (3). 

1172  Extradition (Commonwealth Countries) Regulations 2010, Select Legislative Instrument 2010 
No.154, 29 June 2010. 
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closed list of other States.1173 Hence, for instance, Australia would be obliged to 

extradite to Zimbabwe, Pakistan or Bangladesh, to name only a few States, a person 

suspected of having taken part in violent protests, unless the non-discrimination clause 

is applied.  

 

The removal of the political offence exception for terrorist offences has been balanced 

by the extension of the non-discrimination clause.1174 Furthermore, Australia has now 

passed legislation to implement the aut dedere aut judicare principle i.e. Australia will 

be able to prosecute accused persons that it does not want to extradite.1175 

 

Though they have been recommended by international treaties for decades, these 

changes are a major revamp of Australia’s extradition law and place Australia ahead of 

other western States. It is submitted that it is the newly found international consensus 

against terrorism that has permitted these fundamental modifications. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
1173  Extradition and Mutual Assistance in Criminal Matters Legislation Amendment Regulation 2012 

(No.1), Select Legislative Instrument 2012 No. 210, Schedule 1(4). These countries are those 
mentioned in Schedule 1 to the Extradition (Commonwealth countries) Regulations 2010 as well as 
Canada, Cook Islands, Denmark, Iceland, Japan, Kiribati, Nauru, Papua New Guinea, Republic of 
Estonia, Republic of the Marshall Islands, Samoa, Solomon Islands, Tonga, Tuvalu, UK and 
Vanuatu. 

1174  Extradition and Mutual Assistance in Criminal Matters, Legislation Amendment Bill 2011, p.11, (2.4). 
1175  Division 6, Part 3, Schedule 2. 

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber/hansardr/ 
9273d8f9-c390-4d28-81ec-80e436f0f4d4/0271;query=Id:%22chamber/hansardr/9273d8f9-c390-
4d28-81ec-80e436f0f4d4/0272%22 
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14.2   Defining terrorism 
 
14.2.1   Introduction  
 

Since the EU had no competence to legislate in substantive criminal law and therefore 

against terrorism specifically, EU Member States were limited to dealing with this issue 

within the framework of police and judicial cooperation.1176 

 

At the turn of this century, only six Member States of the EU had specific penal 

legislation against terrorism.1177 The other States dealt with terrorism according to the 

provisions in their criminal codes. Following the increase of terrorist activities as a 

result of fundamentalist action in 1995, the Union decided to step up its efforts to adopt 

common rules regarding the constitutive elements of terrorism.1178 The European 

Commission was about to submit a draft proposal when the terrorist attacks of 

September 2001 took place.1179 In an extraordinary meeting, the Council adopted an 

Action Plan on Combating Terrorism which listed thirty-three measures to be taken 

within a limited timeframe.1180  

 

The most important measures relate to a common definition of what is to be 

understood by terrorism1181 and the abolition of the double criminality principle in 

terrorism matters. Though some measures are specifically related to terrorism (such as 

increased security at airports), most of them are founded on the pre-existing framework 

of measures developed against organised crime; they often call for previous decisions 

to be implemented. Many pertain to judicial cooperation, cooperation between police 

and intelligence services, as well as improved cooperation with the USA in terrorism 

matters. Some relate to the financing of terrorism, border-control and visa deliveries.  

 

                                                
1176  One of the most important working groups in this area is TREVI  which was set up 1st July 1975. See 

Chapter 2.  
1177  France, Germany, Italy, Portugal, Spain and the UK. Greece introduced new provisions in its penal 

code in June 2001. Commission of the European Communities, Proposal for a Council Framework 
Decision on combating terrorism, explanatory memorandum, Brussels, 19.9.2001, COM(2001) 521 
final, 2001/0217 (CNS), p.6. 

1178  See La Gomera Declaration of 14 October 1995, at the informal meeting of the Ministers for Justice 
and Home Affairs of the Member States. It had been observed that terrorist activities had increased 
as a result of fundamentalist action and that terrorist groups were using methods of international 
organised crime. 

1179  It was submitted a week after the 11 September attacks: Conversation with Hans Nilssen, Head of 
Division, Council of the European Union, June 2005; NILSSON Hans G (2006), p.74. 

1180  Council conclusions on the fight against terrorism adopted on 20 September 2001, Area of freedom, 
security and justice (6/22), Bulletin EU 9-2001, 1.4.6, 
http://europa.eu/bulletin/en/200109/p104006.htm 

1181  “The urgent need for a common understanding, not only politically but also legally, of what terrorism 
means in order to facilitate cross-border cooperation, and the need to overcome the requirement of 
double criminality in terrorist cases”, Council conclusions of 20 September 2001, point 1. 
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On 27 December 2001, pursuant to the UN Security Council Resolution (UNSCR) 1373 

(2001), the Council determined two Common Positions: one on combating terrorism, 

and the second on the application of specific measures to combat terrorism.1182 The 

objective of the first Position is to criminalise the wilful provision or collection of funds 

with the intention that they should be used, or in the knowledge that they are to be 

used, in order to carry out terrorist acts.1183 It also set a number of objectives for the 

Union in matters of prevention of terrorism.1184  

 

The second Position established a list of “persons, groups and entities involved in 

terrorist acts” in order to freeze their assets. For this purpose, the Council defined for 

the first time what is to be understood by ”terrorist acts” and “persons, groups and 

entities involved in terrorist acts”. On this basis are built the other definitions relating to 

terrorism that were issued in 2002. 

 

The EU legislative preparedness contrasts with Australia’s lack of anticipation. 

Consequently the Australian Government rushed to draft new legislation.1185 Though 

the need to adopt terrorism legislation was not really disputed by the opposition, the 

original bills gave rise to many criticisms and had to be redrafted.1186 The haste in 

which the legislation was prepared led to many subsequent modifications.  

 

With the 2002 package of legislation,1187 the foundation of anti-terrorism legislation was 

laid, creating terrorism offences (terrorist act and terrorist organisations) and 

                                                
1182  Council Common Position of 27 December 2001 on combating terrorism (2001/930/CFSP), OJ L 

344, 28.12.2001, p.90. Council Common Position of 27 December 2001 on the application of specific 
measures to combat terrorism (2001/931/CFSP, OJ L 344, 28.12.2001, p.93. 

1183  This definition of the financing of terrorism is inspired by Art.2 of the 1999 International Convention 
for the Suppression of the Financing of Terrorism.   

1184  See art.4 to 17 in particular. 
1185  MCSHERRY (2004), p.356. 
1186  Though not disputed by the opposition the need for specific legislation against terrorism in Australia 

has been contentious. See LCA (2002), Submission, points 45 and 48, pp.30-33. LCA (2013), A 
consolidation of the Law Council of Australia's advocacy in relation to Australia's anti-terror 
measures, January 2013, Australian Privacy Foundation (APF), in SHELLER Report (2006), p.134. 
RICKETTS (2002), pp.133-150.  

  Other scholars held that new anti-terrorism laws were necessary: WILLIAMS George (2003), 
Australian Values and the War against Terrorism, UNSW Law Journal, Vol.26(1), p.191 and 
WILLIAMS George  (2002), One Year On: Australia’s Legal Response to September 11th, Alternative 
Law Journal, Vol.27, 2002, p.212. SHELLER Report and JULL Report (2006). MCGARRITY Nicola 
(2010), Testing” our counter-terrorism laws: The prosecution of individuals for terrorism offences in 
Australia, Criminal Law Journal, Vol,34, p.105, note 108. 

1187  The initial package of Acts introduced in 2002 were the Security Legislation Amendment (Terrorism) 
Act (No.2); the Suppressing of the Financing of Terrorism Act, the Criminal Code Amendment 
(Suppression of Terrorist Bombings) Act; the Border Security Legislation Amendment Act and the 
Telecommunications Interception Legislation Amendment Act. The Australian Security Intelligence 
Organisation Legislation Amendment (Terrorism) Bill 2002 (“the ASIO Bill”), though submitted in 
2002, was substantially amended and passed in 2003. The ASIO Act was subsequently amended 
several times. The Criminal Code Amendment (Terrorist Organisation Act) 2002 was introduced and 
passed in 2002. The provisions of the Criminal Code regarding terrorist organisations were amended 
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introducing a regime for listing organisations related to terrorist activities. The 

procedure for proscribing terrorist organisation was developed in 2004.1188 2005 

amendments introduced control orders and preventative detention. They are not the 

object of this present study. 

 

The EU draws its anti-terrorism legislation mainly from the legislation against organised 

crime.1189 Australia’s legislation against terrorism is largely drawn from the Terrorism 

Act 2000 (UK).1190 Before examining the respective terrorism offences, it is important to 

determine what are the legislation’s protected legal interests.1191  

 

 

14.2.2  The protected legal interests 
 
In the EU, the Recitals of the 2002 CFD on combating terrorism provide some 

elements. Terrorism is described as a threat to democracy, to the free exercise of 

human rights and to economic and social development.1192 It tramples the universal 

values on which the EU is based such as human dignity, liberty, equality and solidarity, 

respect for human rights and fundamental freedoms, as well as the principle of 

democracy and the rule of law.1193 The rhetoric is very much the same as that which 

justified the EU’s penal legislation on criminal organisations in 1998 and it is submitted 

that the legislation on terrorism aims at protecting the same legal interests as those of 

the legislation on organised crime, namely, democracy, the rule of law and the EU’s 

legal order and values in general. This is consistent with the EU approach which 

considers terrorism as one aspect of organised crime. 

 

In the next sections, the characteristics of the EU legislation on terrorism are examined 

in order to assess its distinctiveness in protecting the same legal interests as the 

legislation on criminal organisations.  

 

In Australia, the explanatory memorandum introducing the 2002 Commonwealth 

legislation does list specifically which interests or rights it intends to protect. The 

                                                                                                                                          
several times in the following years, allowing inter alia the introduction of a new offence of 
“association with a terrorist organisation”. 

1188  Criminal Code Amendment (Terrorist Organisations) Act 2004. 
1189  Allegedly it has been influenced by the UK Terrorism Act 2000  ROACH Kent (2007), The case for 

Defining Terrorism With Restraint and Without Reference to Political or Religious Motive, in LYNCH, 
MACDONALD, WILLIAMS, p.40. 

1190  See HANCOCK (2002), p.4. SYROTA George (2007), The Definition of “Terrorist Act” in Part. 5.3 of 
the Commonwealth Criminal Code, University of Western Australia Law Review, Vol. 33, p.312. 

1191  For a definition of the concept, see section 11.1.4 above. 
1192  Recital 2. 
1193  Recital 1. 
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legislation aims at preventing and sanctioning “serious harm” to members of the public 

and damage or disruption to essential government services and public utilities. It would 

seem that the Australian Government was in such a hurry to present a first draft to the 

Parliament that it took no time to conceptualise its legislation. The Commonwealth 

issued its first National Counter-Terrorism Plan in June 2003.1194 Since Australia’s 

legislation has been adopted pursuant to UN SC Resolutions taken under Chapter VII 

of the Charter,1195 it would be legitimate to conclude that the protected interests are 

peace and security, or more broadly, human security.1196 Hence, in contrast with the 

EU, Australia’s legislation does not aim at safeguarding democracy or the commonly 

shared values of democratic societies, such as the rule of law, human rights and 

fundamental freedoms.  

 

 

14.2.3   The legislation’s declared objectives  
 
Australia’s prime objective in adopting the 2002 anti-terrorism legislation was to comply 

with the UNSC resolutions.1197 In 2005 however, the preventive nature of the legislation 

was put forward to justify the hasty adoption of further measures.1198 Eventually in 

2006, in a language that the EU would not have disowned, the Attorney General stated 

that Australia’s anti-terrorism legislation had the twin goal of security and justice.1199 

 

Whether Australia lacked comprehensive legislation to tackle terrorism effectively is still 

contentious.1200 However, the predominant view is that it was necessary, particularly in 

                                                
1194  National Counter-Terrorism Committee, National Counter-Terrorism Plan, June 2003. The 

Government White paper on Transnational Terrorism: the threat to Australia was only released in 
2004. 

1195  UNSCR 1373, 28 September 2001. UNSCR 1390 (2002), 16 January 2002. 
1196  HANCOCK (2002a), p.2; GOLDSMITH Andrew (2008), The Governance of Terror: Precautionary 

Logic and Counterterrorist Law Reform After September 11, Law & Policy, 2008, Vol.30(2), p.160. 
For a discussion of the concept of human security, see CARNE Greg (2006), Reconstituting “Human 
Security” in a New Security Environment: One Australian, Two Canadians and Article 3 of the 
Universal Declaration of Human Rights, Australian Year Book of International Law, Vol.25, pp.1-41. 

1197  See Security Legislation Amendment (Terrorism) Bill 2002, Explanatory Memorandum p.9. 
1198  The declared purpose of the 2005 package was to “strengthen the capacity of law enforcement 

agencies to effectively respond” to a recently identified “potential terrorist threat.” HOWARD John 
MP, Prime Minister, Anti-Terrorism Bill, media release, Parliament House, Canberra, 2 November 
2005. The Anti-Terrorism Bill 2005 (‘the Bill’) amends the terrorism offences in Divisions 101 and 102 
of the Criminal Code Act 1995 (Cth) to expand the offences relating to training, possessing a thing or 
document, and financing terrorism. 

  The need to adopt so speedily such important legislation on that ground has been criticised. See 
MICHAELSEN Christopher (2010), Australia and the Threat of Terrorism in the Decade after 9/11, 
Asian Journal of Political Science, Vol. 18, No. 3, December 2010, pp. 248-268.  HOCKING Jenny 
(2003), Counter-terrorism and the criminalisation of politics: Australia's new security powers of 
detention, proscription and control, The Australian Journal of Politics and History, Sept, Vol.49(3), 
p.355. 

1199  RUDDOCK Philip, MP, “Up-date on counter-terrorism”, speech of 21 January 2006, quoted in the 
Sheller Report, p.35. 

1200  LCA (2013), pp.21-23. 
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order to be able to act preventively.1201 Some have correctly argued that Australia’s 

legislation goes beyond the international requirements1202 and that, therefore, it was not 

proportionate to the threat posed by terrorism.1203 

 

The European Commission brought forward two main reasons for introducing terrorism 

legislation. The first objective was to make sure that terrorist acts are punished 

throughout the Union in order to strengthen police and judicial cooperation between 

Member States and with third parties.1204 We observe here the same approach that 

underlined the adoption of the Union’s legislation against organised crime: it is the 

perceived need for better cooperation between Member States that motivated the 

adoption of penal provisions. 

 

The second is the new nature of terrorism. The European Commission put forward two 

differences between terrorist crimes and ordinary crimes. The first is that terrorist acts 

are committed “against one or more countries, their institutions or people, with the aim 

of intimidating them and seriously altering or destroying the political, economic, or 

social structures of a country”, and the second, but main, difference lay in the 

motivation of the perpetrator. According to the Commission, these observations 

demand specific legislation to protect “legal rights” that ordinary offences do not, but 

the Commission failed to provide any example.1205  

                                                
1201  Australian Federal Police, Transcript, 1 August 2006, p.18, quoted in JULL Report 2006, point 2.22. 

CARNE Greg (2008), Neither Principled nor Pragmatic? International Law, International Terrorism 
and the Howard Government, Australian Year Book of International Law, Vol.27, p.41. 

1202  LCA (2013), p.23. 
1203  MICHAELSEN Christopher (2010c), Australia and the Threat of Terrorism in the Decade after 9/11, 

Asian Journal of Political Science, Vol. 18, No.3, December, p.265. 
1204  New legislative measures to fight terrorism were needed to take into account “the profound changes 

in the nature of terrorist offences” which have highlighted “the inadequacy of traditional forms of 
judicial and police cooperation in combating it”. The Commission feared that “terrorists might 
otherwise take advantage of any differences in legal treatment in the different Member States.” The 
European Commission acknowledged that Member States were Parties to the international 
conventions against terrorism and had transposed their penal requirements into their domestic law, 
whether into specific legislation against terrorism or as common offences. It also admitted that “most 
terrorist acts are basically ordinary offences”, but still alleged that it was “clearly necessary”, that all 
Member States adopted specific legislation against terrorism. It seemed to favour penal provisions 
that contain the term “terrorism” over the situation prevailing in most Member States. It explained that 
common constituent elements and penalties in the field of terrorism would “facilitate police and 
judicial cooperation”, since common definitions of offences should overcome the obstacles of double 
criminality requirement as long as it is a prerequisite for certain forms of judicial assistance. 
Furthermore, the existence of a common framework in the fight against terrorism in the EU would 
facilitate closer cooperation with third countries, the USA in particular. See Commission of the 
European Communities, Proposal for a Council Framework Decision on combating terrorism, 
COM(2001) 521 final, 2001/0217 (CNS), Brussels, 19.9.2001, pp.3, 7.  

1205  The Commission implies that legal rights affected by a terrorist offence are not the same as legal 
rights affected by common offences. “The reasoning here is that the motivation of the offender is 
different, even though terrorist offences can usually be equated in terms of their practical effect with 
ordinary criminal offences and, consequently, other legal rights are also affected. In fact, terrorist 
acts usually damage the physical or psychological integrity of individuals or groups, their property or 
their freedom, in the same way that ordinary offences do, but terrorist offences go further in 
undermining the structures previously mentioned. For this reason, terrorist offences and ordinary 
offences are different and affect different legal rights. Therefore it seems appropriate to have 
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This argument is weak mainly for three reasons. First, since criminal organisations 

have often demonstrated the use of violence to intimidate individuals, private 

companies or State institutions – reference is made here to assassinations of 

magistrates1206 – and their illegal activities have been described as destabilising the 

social and economic network of States, one fails to see why EU legislation on 

organised crime is not sufficient to tackle terrorists. More so when the 1998 Joint Action 

on criminal organisations refers specifically to the intention to obtain not only material 

benefits and but also to “improperly influence the operation of public authorities.”1207 

 

Secondly, the Commission also recognised that most of the so-called international 

conventions against terrorism do not mention the term terrorism,1208 which indicates 

that a law against terrorism does not necessarily need to be labelled as such.1209  

 

Thirdly, with its proposal on combating terrorism, the Commission also submitted a 

proposal for the introduction of the European arrest warrant that expressly removed the 

requirement of dual criminality for offences related to terrorism, which makes irrelevant 

the Commission’s justification of the need for a common terrorism definition to 

overcome the problem of dual criminality.  

 

On the whole the Commission’s demonstration does not convince that ordinary penal 

legislation adopted by Member States was inadequate to guarantee the type of 

cooperation needed. The main reason for poor police and judicial cooperation in 

terrorism matters between States, whether European or many other countries, does 

not lie in criminal law but in mutual assistance and extradition legislation: it is the 

political offence exception, and behind it, the lack of political will of Governments to 

resolve this issue. Even if the exception is removed in the relationship between the 

Member States of the Union with the adoption of the EAW, it will remain in respect to 

non EU States, and the proposed Commission legislatio nnn on combating terrorism 

would not affect it. According to Hans Nilsson, the reason for adopting the definition 

                                                                                                                                          
different and specific constituent elements and penalties for such particularly serious offences.” 
Commission of the European Communities, Proposal for a Council Framework Decision on 
combating terrorism, Point 4, p. 7. 

1206  For instance, the Mafia’s assassinations of the judges Cesare Terranova in 1979, Rocco Chinnici in 
1983, Giovanni Falcone and Paolo Bosellino in 1992.   

1207  In French “influencer indûment le fonctionnement d'autorités publiques”. Art.1, 1998 Joint Action 
(98/733/JHA). 

1208  Commission of the European Communities, Proposal for a Council Framework Decision on 
combating terrorism, p.4. 

1209  WEYEMBERGH (2002), pp.171,172. 
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contained in the CFD on terrorism was political. The Council wanted to make a stand 

against terrorism.1210 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
1210  Private Conversation with Hans Nilssen, Head of Division, Council of the European Union, June 

2010. 
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CHAPTER 15 

 

TERRORIST ACT AND TERRORIST OFFENCE 
 

 

The 2002 CFD on terrorism makes it mandatory for Member States to provide criminal 

sanctions for three main types of offences: terrorist offences (article 1), offences 

relating to a terrorist group  (article 2), offences linked to terrorist activities (article 3). 

The CFD also approximates the sanctions for these offences. Other offences are also 

made liable for penal sanction: inciting, aiding or abetting, and attempting.1211  

 

In 2008, the Council amended the 2002 CFD and introduced three new terrorist-linked 

offences, aligning the EU legislation with the 2005 Council of Europe Convention on 

the prevention of terrorism, the first international treaty creating criminal offences of 

public incitement to terrorism, recruitment and training towards terrorist offences.1212  

 

Part 5.3 of the Code structures the terrorism offences differently from the CFD. 

Broadly, Division 100 defines “terrorist act”, Division 101 “terrorism”, Division 102 

“terrorist organisations” and their respective related offences. Division 103 on 

“financing terrorism” has been examined in Part I. A provision on “urging violence” has 

been adopted in the Code but introduced in Division 80 rather than Division 101.  

 

EU and Australian legislation both contain a definition of the terrorist act (Australia’s 

terminology) or the terrorist offence (EU terminology) as well as provisions regarding 

“terrorist organisations”. Since the definition of the terrorist act/offence is pivotal in both 

EU and Australian legislation,1213 it shall be examined first. 

 

                                                
1211  Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism, p.3. Council 

Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA on combating 
terrorism, pp.21-23. The provisions on financing terrorism are included in Art.2b on the terrorist 
group. 

1212  Council Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA on 
combating terrorism. The 2008 CFD on terrorism does not alter the objective of the original text. 

  The treaty (ETS n°196) was signed, in Warsaw, on 16 May 2005, by 36 Member States. It entered 
into force on 1st June 2007. It is open for signature by the Member States, the non-member States 
which have participated in its elaboration and by the European Community, and for accession by 
other non-member States. 

1213  Jull Report 2006, 5.11, p.52.  
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The 1999 Convention for Suppression of the Financing of Terrorism is the first UN 

Convention to include a definition of terrorist acts. The CFD on terrorism draws more 

largely from it than the Code. EU and Australian legislation both present a material 

element and a fault element. By contrast with the Code, the CFD on terrorism adds 

“contextual elements” which are present in the UN treaty.1214  

 

Under the Code, the terrorist act is much more broadly defined than the terrorist 

offence under the CFD. In essence, a terrorist offence is an intentional act that may 

seriously damage a country or an international organisation. In contrast, under the 

Code, the focus is rather on the political, religious or ideological intention of the act. 

When the impact of the act is taken into account, it appears that a less severe level of 

damage satisfies the Australian definition.  

 

EU and Australian legislation both require what can be called a “terrorist character” to 

distinguish terrorist offences from other criminal acts. The CFD on terrorism couches it 

in terms of “aims” rather than “intention” as in the Code and hence follows the UN 

recommendations more closely.1215 

 

Under the CFD on terrorism, to be terrorist, the act must have at least one of three 

specific and disjunctive purposes: seriously intimidating a population, or unduly 

compelling a Government or international organisation to perform or abstain from 

performing any act, or seriously destabilising or destroying the fundamental political, 

constitutional, economic or social structures of a country or an international 

organisation.1216 Though an ideological, political or religious motive is most likely to be 

behind the aim to destabilise and destroy political and constitutional structures, it is not 

required by the CFD on terrorism, indicating that possibly other motives could lead to 

such conduct.1217  

 

This lack of specificity could give a far broader scope to the EU legislation on terrorism 

than its Australian counterpart for the acts defined as terrorist by the CFD can also be 

committed by a criminal organisation that is profit driven. The attacks by the Italian 

mafia against politicians, members of the judiciary and even those against shop 

                                                
1214  A comparative table of Australia’s, the EU’s and UN’s definitions of organised crime and terrorist 

offences can be found in Annex D. 
1215  See for instance UN Resolution adopted by the Security Council at its 5053rd meeting, on 8 October 

2004, S/RES/1566 (2004), point 3. 
1216  Art.1, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1217  DOUGLAS Roger (2010) indicates that motives could be greed or hatred (greed-motivated attempts 

to coerce governments), Must terrorists act for a cause? The motivational requirement in definitions 
of terrorism in the United Kingdom, Canada, New Zealand and Australia, Commonwealth Law 
Bulletin, Vol.36, N°2, pp.303, 306. 
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owners that refuse to pay the pizzo1218 could come under EU terrorism legislation as 

ways of compelling a Government to release imprisoned mafia leaders or prevent 

public authorities from prosecuting Mafiosi, or intimidate a population to extortion. This 

would not be the case under the Code since the Mafia, for instance, does not as such 

have a political, religious or ideological cause it wishes to advance. Nevertheless, even 

with the inclusion of attacks committed by criminal organisations, the scope of the CFD 

on terrorism appears narrower than the Code, for it focuses on a serious damage to a 

country or an international organisation, a criterion that is not easily fulfilled. 

 

Under the Code, the terrorist act is defined according to two distinct elements, in a 

similar manner to that in which early 19th century French legislation defined political 

offences according to the motive (subjective element) and the target of the attack 

(“objective element”).1219 Under the Code, the first element (the motive) is the intention 

of advancing a political, religious or ideological cause.1220 The second (the “objective 

element”) is the intention of coercing, influencing by intimidation a government or 

intimidating the public or a section of the public. This “intention” is not to be confused 

with the intention of the offender to commit the terrorist act (mens rea/fault element) but 

as a physical element, a “circumstance”, of the offence.1221 Hence, under the Code, the 

intention of coercing, intimidating etc. is intrinsic to the act itself. There is no 

requirement that the intention of the perpetrator would be to terrorise the government 

or intimidate as long as he or she intended to do a terrorist act.1222 The intention to 

commit a terrorist act would encompass the intention to coerce or intimidate, hence 

removing some of the difficulties in proving an added mens rea.1223 

 

In contrast, there is no dual aspect of the terrorist intent under the CFD on terrorism. It 

only mentions the “objective element” (the aim of the attack) without the motive. For 

reasons of clarity, the following section examines the material element before 

discussing the contextual and then the fault element. 

 

 
                                                
1218  Sicilian expression meaning pay-off, protection money. which is paid by a buisness to the Mafia. It 

works like a Mafia tax. See ADAMS Ruth S (2009), Addiopizzo: Can a Label Defeat the Mafia? The 
Journal of International Policy Solutions, Spring, Vol.11, pp.3-11. 
http://irps.ucsd.edu/assets/031/10334.pdf 

1219  FRAGNON Julien (2009), Le discours antiterroriste. La gestion politique du 11-Septembre en 
France, thèse de doctorat de Science politique, Université Lumière Lyon 2, p.82. 

1220  SAUL Ben (2007), The curious Element of Motive in Definitions of Terrorism: Essential Ingredient or 
Criminalising Thought? in LYNCH, MACDONALD, WILLIAMS, p.28. 

1221  R v Lodhi [2005] NSWSC 1377 (23 December 2005) at [55]. Lodhi v The Queen (2006) 199 FLR 303 
at [90].  See also GANI Miriam, MATHEW Penelope (2008), Fresh Perspectives on  the “War on 
Terror”, ANU E Press, Canberra, Australia, p.276. 

1222  LCA (2002), Submission, pp.6 and 34. 
1223  MCSHERRY (2004), p.361. 
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15.1  The material element 
 
15.1.1 Introduction 
 

The list of actions that fall under the definition of terrorist under the Code and the CFD 

on terrorism intersect but do not coincide. EU legislation is wider in some aspects and 

on the whole more precise than its Australian counterpart. Both legislatures have 

excluded minor offences from the definition of the terrorist act.1224 

 

Under section 100.1, the Code defines the terrorist act as an action and a threat of 

action of the widest possible kind”.1225 It makes both liable to the same sanction.1226 

Defining a threat of action as a terrorist act considerably widens the scope of the 

offence and at the same time presents intrinsic difficulties that could be insurmountable 

when other elements of the definition of the terrorist act are taken into account such as 

the need for physical harm.1227 In any case, the judge would have to establish whether 

the threat is serious enough to cause the victim to fear that it would be carried out, 

determining if the accused has a genuine plan and if the elements of a terrorist offence 

are present.1228 

 

Under article 1, the CFD on terrorism, a terrorist act is either an act already defined as 

an offence under national law or the threat of that act. The scope of the threat is 

somewhat narrower than under the Code since it is defined as “threatening to commit 

any of the acts listed as a terrorist offence”.1229  

 

Broadly, the material element is defined according to three axes: the circle of 

protection, the action (conduct) that is criminalised and the level of that action. 

 

 

 

 

                                                
1224  See first part of Art.1, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating 

terrorism and second part of the definition of the terrorist act in Div.100.1(2). 
1225  R v Lodhi [2006] NSWSC 584 [75-76]. The breath of the Commonwealth’s definition has been 

criticised. See LCA (2013), pp.37-38. 
1226  S100.1 Criminal Code (Cth) 1995.  
1227  For instance, how can a threat cause serious physical harm to a person ? Western Australia's 

Government submission quoted in the SHELLER Report (2006), p.51. Hence both the SHELLER 
Report (pp.50-53) and the JULL Report (2006), p.62 have recommended that the “threat of action be 
removed from the definition of the terrorist act and a separate offence be inserted.”  

1228  R v Lodhi  [2005] NSWSC 1377 [27] and [22]. 
1229  Art.1(i) Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. The 

CFD on terrorism specifically excludes from the definition of a terrorist act the threat to threaten to 
commit a terrorist act.  
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15.1.2  The circle of protection 

Australia and EU legislation aim to protect Government, persons and property. The 

CFD on terrorism adds international organisations. The application of acts directed 

against a “Government” and “international organisations” echoes the 1937 League of 

Nations Convention1230 and the 1973 International Convention on the prevention and 

punishment of crimes against internationally protected persons.1231  

 

Government 

a)   In Australia, under the Code, the terrorist act is committed either against the 

governmental capacity of public authorities by aiming at those that personify them, or 

the public or a section of the public.1232 “Government” is to be understood as “the 

established system of political rule”.1233 

 

The definition of the terrorist act hence includes elements of offences already in the 

Commonwealth’s legislation such as treason and treachery. The offence of treason 

focuses on attacks on specific State leaders.1234 Under the offence of treason, it is the 

Sovereign, his or her heir and the Prime Minister that is protected.1235 Similarly to 

terrorism offences, it does not require any allegiance by the perpetrator to Australia.1236 

Treachery was introduced in 1960, a period when Australia was considered to be 

under threat from communism.1237 These two offences have subsequently been 

redrafted and inserted into the Code under “treason” and “urging violence” offences.1238  

 

                                                
1230  The 1937 League of Nations Convention defined terrorist as "criminal acts directed against a State”.  
1231  The Convention on the prevention and punishment of crimes against internationally protected 

persons, including diplomatic Agents was signed at New York on 14 December 1973. It entered into 
force on 20 February 1977. It aims at protecting the heads of State, members of government and 
official representatives of the state, and their families, as well the representatives of an international 
organisation. 

1232  S100.1 (c)  
1233  According to Dixon J, the word “government” is to be understood as “the established system of 

political rule, the governing power of the country consisting of the executive and the legislature 
considered as an organized entity and independently of the persons of whom it consists from time to 
time”, Burns v Ransley (1949) 79 CLR [115]. An interpretation that would cover persons in political 
and public offices would give the provision “an application inconsistent with parliamentary and 
democratic institutions and with the principles of the common law (…) governing the freedom of 
criticism and of expression” (Dixon J in Burns v Ransley (1949) 79 CLR 101, 115, quoted by 
BRONITT, STELLIOS (2006), note 39, p.930). 

1234  ROSE, NESTOROVSKA (2007), p.53. 
1235  The head of government of an Australian state or territory is not listed. 
1236  JULL Report (2006), p.42 (4.13). 
1237  BARWICK Garfield (1960). The old treachery offence criminalised an attempt to overthrow either 

Australia’s Constitution by revolution or sabotage, or the established government of the 
Commonwealth or of a State, by force or violence, or of a proclaimed country. See Crimes Act 1914, 
clause 23 sub-section (1). 

1238  Following the adoption of the Security Legislation Amendment (Terrorism) Act 2002. Chapter 5 (The 
Security of the Commonwealth), Division 80 (Treason and urging violence), s 80.1 and 80.2.  
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Under the old offence of treachery and the new offence of urging violence, it is 

Australia’s organised form of government that is protected,1239 while under the definition 

of terrorist act, the focus is on the running of state functions. It is remarkable that the 

legislature has not included the Treason and Urging violence against the Constitution 

offences in Division 100. This could indicate that in its view it was necessary to ensure 

that any attack against these public figures was sanctioned even when the action has 

no “terrorist character”.  

 

b)   Since the EU Council wanted to make a distinction, on the basis of their motive, 

between a terrorist act and other offences committed by a criminal organisation, it 

removed from the 2008 CFD on organised crime the qualification “whether such 

offences are an end in themselves or a means of obtaining material benefits and, 

where appropriate, of improperly influencing the operation of public authorities“ that 

had been part of the 1998 Joint action on making it a criminal offence to participate in a 

criminal organisation and restricted the definition of offences committed by a criminal 

organisation “to obtain, directly or indirectly, a financial or other material benefit”.  

 

It is submitted that the presupposed difference regarding the circle of protected public 

authorities between the EU 1998 Joint Action on criminal organisations and the 2002 

CFD on terrorism does not exist. The Joint Action on criminal organisations refers 

specifically to the intention of these organisations to obtain not only material benefits 

and but also to improperly influence the operation of “public authorities”.1240 Since 

terrorist acts have been made the object of a specific Decision which distinguishes 

them from other offences committed by criminal organisations, one could be inclined to 

think that it is on purpose that the 2002 CFD on terrorism restricts the circle of 

protected persons to “Government” rather than “public authorities”, hence setting itself 

clearly in the tradition of considering terrorism as an act of politically motivated 

violence.  

 

However, upon examination of the other versions of the 2002 CFD on terrorism, we 

note that only the English version mentions the word “Government”. The other versions 

use other terms which can be translated as “State institutions” or “public authorities”, 

which mirrors the terminology found in the 1998 Joint Action.1241 When we turn to 

                                                
1239  Burns v Ransley (1949) 79 CLR 101, 115. According to Dixon J, the word “Constitution” “refers to the 

polity or organised form of government which the fundamental rules of law have established whether 
they are expressed in a written constitution or not.” 

1240  In French “influencer indûment le fonctionnement d'autorités publiques”. Art.1, 1998 Joint Action on 
making it a criminal offence to participate in a criminal organisation.  

1241  The Italian and Spanish texts are similar to the French text, while the German and Danish use the 
same wording in the 2002 Decision and 1998 Joint Action:  
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protected legal interests to find a justification for this divergence, the analysis shows 

that the legislation on terrorism aims at protecting the same legal interests as those of 

the legislation on organised crime. Since all versions of the 2002 CFD on terrorism are 

deemed authentic, it is submitted that the other versions reflect more accurately the 

objective of the CFD. Hence the term “Government” found in the English version 

should be understood as “public authorities”.1242 It follows that on this point the Code 

aims at the same circle as the 1998 Action Plan against organised crime and the CFD 

on terrorism.1243 

 

Interestingly, the CFD on terrorism limits the intention to “unduly compel” a 

Government to perform or abstain from performing any act and does not include 

intimidation. According to the CFD on terrorism, only a population can be seriously 

intimidated. By contrast, in the Code, a terrorist act may include the intention to 

“influence by intimidation” governmental authorities. Hence under the Code, the scope 

of a terrorist act is broader than its EU counterpart when directed against a 

“government”.  

 

It is striking that neither EU nor Australian legislation distinguishes whether the 

“government” is a democratic one or not, a European one or not.1244 Prima facie, this 

provision would therefore allow the EU or Australia to cooperate in the repression of 

conduct aimed at or intended to be committed against a non-democratic government. 

Such wording could thus be considered to be an effective means to remove any 

politically motivated hindrances in fighting terrorism. The situation is however not as 

straightforward as it first appears. 

 

In democratic societies, such as the Member States of the EU and Australia, there are 

legitimate ways of compelling a government to perform or abstain from performing an 

                                                                                                                                          
En : 2002 : Government     1998 : public authorities 
Fr  : 2002  : pouvoirs publics   1998 : autorités publiques 
Esp : 2002 : poderes públicos   1998 : autoridad pública 
It  : 2002 : poteri pubblici    1998 : pubbliche autorità 
D : 2002 : öffentliche Stellen   1998 : öffentliche Stellen 

  DK  : 2002 : offentlige myndigheder  1998 : offentlige myndigheder 
1242  There is indeed a shade of meaning between “pouvoirs publics” and “autorités publiques”, but this 

difference is of no practical significance since the Council has not seen necessary to define the terms 
and it is eventually up to the national legislation to define what are to be understood by 
“Government”, “public authorities”, and “international organisation”.  

1243  Div.101.1 Definitions Criminal Code (Cth). 
1244  Commission, Proposal for a Council Framework Decision on combating terrorism, COM(2001)521 

final. See also DUMITRIU Eugenia (2004), E.U.'s Definition of Terrorism: The Council Framework 
Decision on Combating Terrorism, The Special Issue: Security, Democracy and the Future of 
Freedom: Assessing the Impact of War on Terror on Civil Liberties in Contemporary Democracies, 
German Law Journal, Vol.5, pp.591,592. 
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act.1245Democratic means of protest can only be exercised if other fundamental rights 

are respected, for instance the rights of expression and association, freedom of speech 

and assembly. Both Australia and the EU expressly exclude the democratic exercise of 

political rights from the definition of terrorism, though not with the same force.1246 Under 

the Code,1247 the exclusion is intrinsically part of the definition of the terrorist act, while 

it is only mentioned in the Preamble of the CFD and not in the provisions.  

 

There are however situations where democratic rights are restricted, even by a 

democratically elected government.1248 In those cases, what means of protest would be 

tolerated ? And what would be acceptable if democratically elected authorities unduly 

restrict fundamental rights ?   Would - or should - all violent means be considered as 

terrorist ?1249 

 

In Australia, section 100.1(3) of the Code specifically excludes political activities and 

industrial action from falling under terrorism legislation when there is no intention to 

cause serious harm, endanger life or create a risk to health or safety to the public. No 

such provisions can be found in the CFD on terrorism, though the preamble states that 

the CFD should not be interpreted as restricting these fundamental rights.1250 

 

What provisions should be applicable if inhabitants of the Union were to resort to 

violent means of protest against an undemocratic State ? 1251 Should the resistance 

movements during the Second World War be considered as terrorist ?1252 Criticisms 

against the CFD on terrorism were such that the Council introduced a cautela1253 in the 

recital1254 declaring that actions, even violent ones, “of those who have acted in the 

interest of preserving or restoring these democratic values” are not to be labelled 

terrorist. Nor should the CFD on terrorism “be construed so as to incriminate on 

terrorist grounds persons exercising their fundamental right to manifest their opinions, 

                                                
1245  Such as polls, referenda, petitions, demonstrations, industrial action, speeches, use of the press, 

films and other media. 
1246  Recital 10, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism; 

S100.1 Criminal Code (Cth). 
1247  S100.1 (3) Criminal Code (Cth). 
1248  Art.10,2. ECHR (freedom of expression) art. 11.2 ECHR (Freedom of assembly and association). 

Art.12.3 ICCPR (freedom of movement), Art.21.2 ICCPR (freedom of assembly), Art.23.2, ICCPR 
(freedom of association). 

1249  It could happen in two ways: the first case is the state of emergency where the State knows its 
legislation constitutes a breach of human rights (see note above). In the second case, a State’s 
legislation curtails human rights previously enjoyed but the government alleges the fundamental 
rights are still preserved. 

1250  Recital 10, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1251  For instance, Greece experienced several coups d’état since the end of the Second World War. 
1252  FRIEDLANDER (1976) clearly answers no (p.60). 
1253  A cautela is a precautionary clause sometimes translated as “escape clause”. 
1254  Recital 10, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism.  
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even if in the course of the exercise of such right they commit offences.”1255 Hence, 

under the CFD on terrorism any action, even violent, taken to restore democratic rights 

cannot be regarded as “unduly”.1256  Consequently, it would appear that the scope of 

CFD on terrorism is to be restricted to democratic States. By contrast, under the Code, 

only non-violent forms of protest are exempted from the definition of terrorism.1257  

 

The CFD on terrorism does not provide for the political offence exception. The 

preamble of the CFD on terrorism specifically refers to the depoliticisation of terrorist 

offences, as initiated by the Council of Europe.1258 The CFD seems to have mainly a 

“domestic” purpose that is within the borders of the EU and is to be enforced with the 

EAW. 

 

Though the CFD on terrorism should not apply to acceptable and permissible forms of 

compelling a Government, the CFD on the EAW does not allow a requested State to 

refuse the surrender of the requested person for this reason. Its preamble refers 

nevertheless to the non-discrimination clause,1259 thus watering down the Council’s 

declaration. In the event that a Member State is known to violate human rights, the 

requested State must still comply with the EAW. Only the Council can take the decision 

to suspend the application of the EAW in case “of a serious and persistent breach” of 

the principles of liberty, democracy and respect for human rights, a decision that is 

eminently political rather than judicial. 1260 

                                                
1255  Council Declaration annexed to the 2002 Framework Decision quoted in the Answer given by Mr 

Vitorino on behalf of the Commission on 11 January 2002 to the Written Question E-3112/01 by Erik 
Meijer (GUE/NGL) to the Commission (13 November 2001), OJ C 147 E, p.99-101, 20.6.2002. The 
political standpoint of the CFD is in line with the 1974 UN General Assembly Resolution on 
Aggression. See art.7, UN General Assembly Resolution  3314 (XXIX) on the Definition of 
Aggression, 14 December 1974. See also Recital 17, Commission of the European Communities, 
Proposal for a Council Framework Decision on combating terrorism, 19.09.2001, Brussels, OFJ 
C332E, 27.11.2001. 

  During the debates on the adoption of the 2008 amendment of the 2002 CFD on terrorism, as in 
2002, the European Parliament suggested several amendments with the objective of guaranteeing 
compatibility of the European legislation with human rights. This time, the Council acceded to some 
of these propositions by introducing 3 Recitals and a new article in the body of the text of the 
Decision. (CFD 2008, Recital 13 to 15 and CFD 2008, art.2). Two reasons can possibly explain the 
adoption of the safeguards clause. The first is that the CoE Convention that introduced the new 
offences of public provocation to commit a terrorist offence, recruitment for terrorism and training for 
terrorism - which were repeated in extenso in the Decision - had included safeguard clauses (Art.12, 
CoE Convention). The second reason is that the heat of the emergency and the political context that 
pushed for a speedy adoption of the first CFD had gone: governments have come to realise that the 
legislation on terrorism is going to stay for a long time and must fit in the existing legal order and not 
become exceptional legislation. 

1256  Commission of the European Communities, Proposal for a Council Framework Decision on 
combating terrorism, 19.09.2001, Brussels, OFJ C332E, 27.11.2001, Recital 17:” 

1257  EMERTON Patrick (2007a), Australia’s Terrorism Offences - A Case Against, in LYNCH, 
MACDONALD, WILLIAMS, p.77. 

1258  Recital 3, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1259  Recital 12, Council Framework Decision of 13 June 2002 on the European arrest warrant and the 

surrender procedures between Member States (2002/584/JHA). 
1260  Literally, “of the principles set out in Article 6(1) of the Treaty on European Union [of the time”. 

Subsequent versions of Art. 6 vary. CFD on the EAW, Recital (10).  
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When dealing with non-member States in matters of terrorism, the EU Member State 

will rely on both its domestic terrorism and its extradition legislation, and possibly the 

Council of Europe Conventions if the other State is a Party to such treaties. Practically, 

the application of the CFD will vary depending whether the requesting State is a 

democratic society or not. The new terrorism offences could easily give rise to mutual 

assistance with like-minded democratic States,1261 but caution should be exercised 

when dealing with non-democratic States.   

 

In contrast, the Code protects the right to non-violent political dissent and industrial 

action more clearly than the CFD.1262 Australia is thus in a stronger position to refuse 

international assistance when confronted with legitimate political protests as it can rely 

both on section 100.1(2) and on its extradition legislation.1263  

 

However, when it comes to restoring democracy, EU legislation offers a better 

guarantee of non prosecution than Australia. In other words, were Australia to become 

a non-democratic State and its citizens take arms to restore democracy, it would not 

need to amend its present terrorism legislation to repress the opposition. Those who 

would take arms to restore democracy in Australia would be liable to the very same 

penalties provided for those who seek to overthrow democracy today. Hence, there is 

no impediment under the Code that would prevent Australia from assisting for instance 

a non-democratic State from prosecuting protestors who in its opinion cause a serious 

risk to the safety of the public or seriously interferes with an electronic system, or who 

take violent action to overthrow a dictatorship.1264 

 

 

 

 

 

                                                                                                                                          
  The European Parliament had wished that the 2002 CFD state that “When implementing and 

interpreting this Framework Decision, the appropriate institutions shall ensure that human rights and 
fundamental freedoms such as freedom of expression and conscience and freedom of assembly and 
association are fully observed”, but this modification was not retained. WATSON Graham R., 
Rapporteur, Committee on Citizens' Freedoms and Rights, Report on the Commission proposal for a 
Council framework decision on combating terrorism (COM(2001) 521 – C5-0452/2001 – 
2001/0217(CNS)),  Justice and Home Affairs, European Parliament, FINAL A5-0397/2001, 
14.11.2001, Amendment 15, Recital 17a (new). For a discussion on this issue, see WEYEMBERGH 
Anne (2002), pp.179-183. 

1261  This was the situation prevailing during the cold war. Western European States would assist each 
other and communist States would do the same. VAN DEN WIJNGAERT Christine (1980), p. 

1262  It is worth noting that until now the 2002 CFD on terrorism has not been amended to include these 
safeguards in the body of the text. 

1263  See ss5 and 7, Extradition Act 1988. 
1264  The assistance would be declined on the grounds set out in the Extradition Act 1988. 
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Population v public 

The terms “population” (CFD on terrorism) and “public” (the Code) are not defined 1265 

but indicate that the legislation’s focus is on “masses” rather than small groups.1266 On 

this point again, the Code is broader than the CFD on terrorism since the Code also 

includes a “section of the public”, not indicating which size.1267  

 

In EU legislation,1268 acts of intimidating a population are distinct from acts of racism 

and xenophobia, for the constitutive elements of this offence do not include the intent 

to intimidate.1269 Depending on the definition of “population” under domestic law, 

intimidating attacks against a scattered group of people sharing common ethnic 

characteristics or the same ideological background may not come under the CFD on 

terrorism. In contrast, intimidating attacks against this group would be considered as 

terrorist under the Code. The distinction is important insofar as the penalties for acts of 

racism carry less severe penalties than terrorism. The “urging violence offences” 

introduced in 2010 in Division 80 of the Code include urging violence against groups. 

They carry a penalty of imprisonment for 7 years if the use of the force or violence 

would threaten the peace, order and good government of the Commonwealth.  

 

 

Fundamental political, constitutional, economic or social structures 

The CFD on terrorism aims specifically at protecting fundamental political, 

constitutional, economic or social structures. Though not couched in these terms, the 

Code also aims indirectly at protecting political and economic structures, though the 

protection appears narrower, since the focus is the running of the State’s functions. 

The CFD on terrorism puts a greater emphasis on the well-being of a population than 

                                                
1265  The common meaning of population is narrower than “the public”. The public is defined as the people 

constituting a community, state, or nation. A population refers to a geographic component (a place), 
which distinguishes the population from a scattered group of people. It could also mean “the number 
or body of inhabitants of a particular category” sharing common ethnicity, interests or beliefs or 
ethnicity in a place. See Macquarie Online Dictionary (retrieved 25 February 2013). 

1266  FLORE Daniel (2005), La loi du 19 décembre 2003 relative aux infractions terroristes: Genèse, 
principes et conséquences in Questions d’actualité de droit pénal et de procédure pénale, colloque 
organisé à Mons le 27 mai 2005, Bruxelles, Bruylant, p.212. 

1267  The scope of the offence described in the 1979 International Convention against the Taking of 
Hostages is wider than the CFD on terrorism and the Code in that, under the convention, the 
hostage-taking may seek to compel a group of persons that are not representatives of a government 
or an international organisation. 

1268  Council Joint Action 96/443/JHA of 15 July 1996 concerning action to combat racism and 
xenophobia, OJ L185, 24.7.1996, pp.5-7; Council Framework Decision 2008/913/JHA of 28 
November 2008 on combating certain forms and expressions of racism and xenophobia by means of 
criminal law, OJ L328, 0.12.2008. Acts of racism and xenophobia are listed as offences in the 
Europol convention and the EU arrest warrant. 

1269  No “terrorist intent” as defined by the CFD on terrorism or “material benefit” as defined by CFD on 
organised crime. 
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the Code because it specifically takes into account the economic and social structures 

of a country. 

 

In a democracy, the free exercise of political rights is essential. Hence a major attack 

against political parties that would destroy their ability to operate could be considered 

as seriously destabilising or destroying the fundamental political or constitutional 

structures of a country. Such an attack would fall under the CFD. Whether it would also 

be covered by the Code is debatable since political parties are not a “government”.1270 

Such an attack would be considered terrorist in Australia if there is an intention to 

intimidate the government or the public. 

 

Considering that the justification of terrorism legislation is to protect a democratic 

order,1271 the Code over-emphasises the protection of government officials to the 

detriment of other elected officials and the opposition. The weight put on the State’s 

institutions could be the expression of a legal tradition which has consistently held 

governmental authorities worthy of special protection. The French sociologist Lévy-

Bruhl observed that terrorist acts against heads of State, even though they may stir the 

public emotions,1272 do not deeply wound public sensitivities for they are considered as 

“occupational hazards”.1273 In parliamentary democracies, a regicide is often 

considered as an honourable act.1274 In contrast, regicide is regarded as a hideous 

crime in constitutional monarchies.1275 The redrafting of the old sedition offences into a 

new offence of urging violence against the constitution would support such a view.1276  

 

 

 

 

 

 

                                                
1270  It is noteworthy that the French proposal for the 1937 international convention against terrorism 

included criminal acts against political activists, academics, suffragettes or trade unionists, 'by 
reason of their political attitude'. SAUL Ben (2006b), p.93. 

1271  “Constitution” refers “to the polity or organized form of government which the fundamental rules of 
law have established whether they are expressed in a written constitution or not. Burns v Ransley 
(1949) 79 CLR 101, 115. 

1272  According to Durkheim, a crime is an act that deeply affects the collective conscience, that is an act 
which hurts the feeling of a population. LEVY-BRUHL (1964), p.137. 

1273  LEVY-BRUHL (1964), Les délits politiques: Recherche d’une définition, Revue française de 
sociologie, vol. 5, n°2, April-June, p.137. “Tyrannicide was a practice universally accepted and 
approved” (see FRIEDLANDER Robert A (1976), The Origins of International Terrorism: A Micro 
Legal-Historical Perspective, Israel Yearbook on Human Rights, Vol.6, Faculty of Law, Tel Aviv 
University, p.53). 

1274  LEVY-BRUHL (1964), p.134 and 136. 
1275  LEVY-BRUHL (1964), p.134 and 136. 
1276  S80.2 Criminal Code (Cth). 
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Property and infrastructure  

Neither the Code nor the CFD on terrorism provides a definition of property and 

infrastructure.1277 Nevertheless, the scope of the Code is wider than the CFD for it 

protects any property, whether public or private, while the CFD on terrorism is 

specific.1278  

 

Though mainly concerned with “Government or public facilities” – an expression 

defined in the International Convention for the Suppression of Terrorist Bombings1279 – 

the CFD adds transport systems and infrastructure facilities. These are for instance 

electricity and gas providers, telecommunication and airlines companies, possibly 

health services and education networks. Private property is also protected when its 

“extensive destruction” is “likely to endanger human life or result in major economic 

loss”.1280 The list of property and infrastructure protected under the CFD on terrorism is 

therefore closely linked to the necessity of serious damage to a country or an 

international organisation. Therefore the essential facilities for the well-being of a 

population and the normal running of a State’s or an international organisation’s 

functions are protected. In short, the attacks must carry some significant and radical 

consequences to fall under the provisions of the CFD.1281  

 

Even a major attack against a gas plant that would curtail a State’s supply by a third 

may not necessarily be considered serious if the State manages to circumvent it.1282 In 

this scenario, it is essential to establish the State’s bona fides if the conditions of article 

1 are met. For political or other ideological reasons, the State could refrain from using 
                                                
1277  The 1997 Convention for the Suppression of Terrorist Bombing provides the following definition in 

Art.1.2: "Infrastructure facility" means any publicly or privately owned facility providing or distributing 
services for the benefit of the public, such as water, sewage, energy, fuel or communications. Art.1.5: 
"Place of public use" means those parts of any building, land, street, waterway or other location that 
are accessible or open to members of the public, whether continuously, periodically or occasionally, 
and encompas s es any commercial, business, cultural, historical, educational, religious, 
governmental, entertainment, recreational or similar place that is so accessible or open to the public. 
Art.1.6: "Public transportation system" means all facilities, conveyances and instrumentalities, 
whether publicly or privately owned, that are used in or for publicly available services for the 
transportation of persons or cargo 

1278  It is assumed that both lists are closed and not exemplary. 
1279  The International Convention for the Suppression of Terrorist Bombings provides that "State or 

government facility" includes any permanent or temporary facility or conveyance that is used or 
occupied by representatives of a State, members of Government, the legislature or the judiciary or by 
officials or employees of a State or any other public authority or entity or by employees or officials of 
an intergovernmental organization in connection with their official duties.” (Art.1). 

1280  Art.1(d) CFD vs. 100.1(2)(b), Criminal Code (Cth).  
1281  One would think of an attack against a Parliament that would kill a large numbers of members or 

ministers. One may consider that the attack on 19 August 2003 against the UN headquarters in 
Baghdad, which killed Sergio Vieira de Mello, U.N. High Commissioner for Human Rights and 22 
others, would have seriously damaged the fundamental structure of the Organisation in Iraq. 

1282  The exemple is inspired by the Varanus Island incident, a gas explosion at the Apache facility on 3 
June 2008, which cut Western Australia’s domestic gas supply by 30 per cent. See Western 
Australia, Department of Mines and Petroleum, Varanus Island incident, 
http://www.dmp.wa.gov.au/7202.aspx. 
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its reserves and other means to compensate for the loss and claim that the attack has 

seriously destabilised the State’s economic structure. It follows that the seriousness of 

the destabilisation of the economic structure would not be directly due to the attack but 

to the lack of action from the public authorities. The possibility cannot be excluded that 

authorities would increase the impact of the damage for their own political or personal 

ends. Investigating such an action would require that law enforcement authorities be 

independent and have access to sensitive information that may be denied. It could 

therefore be impossible to prove that the attack itself has had a serious destabilising 

impact on one of the fundamental structures listed. 

 

The scope of the CFD on terrorism appears broader than the Code since it considers 

“an infrastructure facility” while the Code focuses on an “electronic system”. However, 

according to Whealy J, the range of public utilities and government services is not 

limited to those mentioned in section 100.1(2)(f).1283 Furthermore, the Code is already 

applicable to a “serious disruption or disruption or destruction” rather than only to an 

“extensive destruction (…) likely to endanger human life or result in major economic 

loss” as in EU legislation. Under the CFD, the emphasis is on the extent of the damage 

caused to the infrastructure1284 provided it is likely to endanger human life or result in 

major economic loss.1285  

 

 

International organisations 

The EU provision, like the 1999 UN Convention on terrorism financing, protects 

“international organisations” but does not define them.1286 EU Member States have 

adopted varied definitions which may or may not cover private international 

organisations, such as NGOs.1287  

                                                
1283  R v Lodhi [2006] NSWSC 584, [73]. 
1284  Under the CFD, the damage is defined as an extensive destruction to a Government or public facility, 

a transport system, an infrastructure facility, including an information system, a fixed platform located 
on the continental shelf, a public place or private property. Under the International Convention for the 
Suppression of Terrorist Bombing defines "Infrastructure facility" means any publicly or privately 
owned facility providing or distributing services for the benefit of the public, such as water, sewage, 
energy, fuel or communications. (Art.1.2). 

1285  See Art 1.3(a), 1997 International Convention for the Suppression of Terrorist Bombing. 
1286  Art. 2 (1)b, 1999 International Convention for the Suppression of the Financing of Terrorism. 
1287  For instance, Portugal has introduced a qualification (international “public” organisations) and Finland 

defines them as intergovernmental organisations or organisations which, on the basis of their 
significance and internationally recognized position, are comparable to an intergovernmental 
organisation. See Commission of the European Communities, Commission Staff Working Paper, 
Annex to the Report from the Commission based on Article 11 of the Council Framework Decision of 
13 June 2002 on combating terrorism, COM(2004) 409 final, Brussels, 8.6.2004, SEC(2004) 688, 
p.8. 
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Though it is admitted that an international treaty deals with international organisations, 

it is not clear why national organisations should not benefit from the same protection as 

international organisations under domestic law. The exclusive focus on international 

organisations under the CFD on terrorism is therefore discriminatory. 

 

By contrast, the Code does not protect “international organisations” or national 

organisations under its terrorism provisions, and the reason is unknown.1288  

 

 

15.1.3  The conduct that is criminalised 

The CFD on terrorism lists specific acts that are the object of the international anti-

terrorism conventions and have already been criminalised under national law. It 

narrows them to take into account their objectives and their impact on human life.1289 

Under the Code, the terrorism offences are defined more broadly. The reference to the 

international conventions is not apparent. What characterises the offences listed under 

“terrorist act” is their impact on life, health or risk on health of safety.  

 

 

Harm and endangering human life 

The EU and Australian legislation include ordinary criminal offences that cause death 

or physical harm to a person. Under the Code, under s100.1, only “serious harm that is 

physical harm to a person” is taken into account. The CFD on terrorism could appear 

wider, depending on whether the provision on kidnapping or hostage taking is 

construed to include psychological harm.1290 The definition of harm in that circumstance 

would depend on domestic legislation.1291  

 

In Australia, in order to align the definition of harm in Division 100 with the rest of the 

Code, some have advocated that the words “harm that is physical” be deleted from the 

Code’s definition in order to include psychological harm,1292 while others uphold a 

                                                
1288  JULL Report (2006), p.63. In 2009, the Australian Government proposed to extend the circle of 

protection to the UN or as specialised agencies of the UN (National Security Legislation Amendment 
Bill 2009 (Cth), Exposure Draft, Sch 2, Pt 1, cl 2) but the bill lapsed and the matter has not gone 
further. 

1289  Such as attack on persons, hostage taking, attack against a fixed platform located on the continental 
shelf, seizure of aircraft, use of explosives and nuclear material. 

1290  Even terrorist offences include “attacks upon the physical integrity of a person” 
1291  MALTZ has identified five main different types of harm (MALTZ Michael D (1990), Measuring the 

Effectiveness of Organized Crime Control Efforts, University of Illinois, Office of International Criminal 
Justice, Chicago, pp.41-47. 

1292  See SHELLER Report (2006), §6.8 and 6.9, p.50. 
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cautious approach in favour of a strict definition of the concept 1293 with a focus on 

political violence rather that on the harm itself.1294 The concern is that including 

psychological harm would broaden the legislation’s scope even further. Saul points out 

that focusing on harm, rather than particular methods that cause harm, is preferable 

since a list of methods could inadvertently exclude unanticipated methods of harming 

the public.1295 Australia’s legislation focuses not only on the harm but also on risk 

whether to health or safety.1296 This broadens the Code’s scope, compared to the CFD. 

 

 

Risk 

In contrast with the Code, the CFD on terrorism does not focus on risk nor does it 

define a terrorist act in terms of “serious harm” but rather in terms of its “effect of 

endangering human life”, which is less subjective.1297 The CFD on terrorism lists 

however three acts independently of their effect on health: kidnapping, hijacking and 

those involving certain types of weapons,1298 which are already objects of international 

terrorism conventions.1299 Curiously, contrasting with legislation that tends to take into 

account only the most severe form of violence, it includes “attacks upon the physical 

integrity of a person” without adding any other requirement regarding the type of attack.  

 

 

Material damage 

The CFD on terrorism takes into account “major economic loss” when “a Government 

or public facility, a transport system, an infrastructure facility, a public place or private 

property” has been “extensively destroyed”.1300 By contrast, the criterion of economic 

                                                
1293  Parliamentary Joint Committee on Intelligence and Security, Review of Security and Counter 

Terrorism Legislation, December 2006, 5.33 to 5.37. LCA (2013), p.33. 
1294  GANI Miriam, NOLAN Mark (2009), Submission Commenting on the Discussion Paper – National 

Security Legislation, 25 September 2009. 
1295  SAUL (2006b), p.94. 
1296  S100.1, Criminal Code Act (Cth) part (2) of the definition of the terrorist act. 
1297  This is the case for interferences with or disruptions of the supply of water, power or any other 

fundamental natural resource or “extensive destruction to a public facility, a transport system, an 
infrastructure facility, including an information system, a fixed platform located on the continental 
shelf, a public place or private property” which are absent from S101.1 . 

1298  The “manufacture, possession, acquisition, transport, supply or use of weapons, explosives or of 
nuclear, biological or chemical weapons as well as research into, and development of, biological and 
chemical weapons”, the “seizure of aircraft, ships or other means of public or goods transport” and 
“kidnapping or hostage taking”. Art.1, (c) (e) (f). 

1299  1963, 1970, 1971 Conventions and the 1988 Protocol pertaining to air travel safety; 1979 Convention 
against the Taking of Hostages; 1980 Convention on the Physical Protection of NuclearMmaterial; 
1991 Convention on the Marking of Plastic Explosives; 1997 Convention for the Suppression of 
Terrorist Bombings. 

1300  Literally in case of “extensive destruction” (art.1 (d)) 
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loss is absent from the Code’s definition, which focuses instead on “serious 

damage”.1301 

 

The criterion of seriousness, found in both EU and Australia’s legislation, though 

undefined, may have the effect of reducing the legislation’s scope. However, the 

criterion of harm widens the scope of the offence, and prevents a clear understanding 

of what falls in its ambit, leading possibly to a breach of the legality principle.1302 It 

needs to be narrowed.  

 

To tighten the legislation’s scope, some have suggested focusing on attacks on 

civilians.1303 This proposal would be in line with the Council’s declaration regarding the 

exclusion of acts of the Resistance during WW2. The Resistance did not aim at killing 

civilians but members of the occupation forces. Admittedly it also killed collaborators. 

Target killings, committed by States and other political aspiring organisations keen to 

get rid of opponents,1304 still happen today and are subject to much debate regarding 

their legality.  

 

Given the fact that the crimes listed are already sanctioned penally as criminal 

offences,1305 more than the seriousness of the act or the harm they may cause, it is the 

intention of the perpetrator (according to the Code), the aims of the offences (according 

to the CFD) and the nature or context of the attack that confer on it the characteristic of 

terrorist.1306 The contextual element is examined in the next section, followed by a 

discussion on the “terrorist character” of the offence.  

 

 

 

 

 

 

 

 

                                                
1301  It was a criterion mentioned by the MCCOC in their proposition for a new sabotage offence which is 

defined under the Crimes Act 1914 as a serious State offence that has a federal aspect  (s 15 G E). 
1302  GANI, NOLAN (2009), Submission. 
1303  ROACH (2007), p.43. Resolution 1566 (2004) Adopted by the Security Council at its 5053rd meeting, 

on 8 October 2004. 
1304  For instance the URSS during the cold war and today by Israel and USA in Afghanistan, Pakistan, 

Yemen. 
1305  See Annex D. 
1306  There is a debate among scholars about whether motive is a sufficient element to distinguish a 

criminal group from a terrorist group since their methods and motives are often shared. See 
SHELLEY, PICARELLI (2005), pp.52-66. This issue is debated in the concluding chapters. 
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15.2   The contextual element  
 

Under the CFD on terrorism, the terrorist offence has one of three aims which may 

“seriously damage a country or an international organisation” “given their nature or 

context”. A similar requirement is found in the International Convention for the 

Suppression of the Financing of Terrorism.1307 The attacks must carry some significant 

and radical consequences not only in themselves (to show their “seriousness”) but also 

according to their “nature or context” to fall under the provisions of the CFD on 

terrorism, opening the door wide to subjectivity.  

 

Some have questioned what act in itself is likely to seriously destabilise or destroy the 

“fundamental political, constitutional, economic or social structures of a country or an 

international organisation”.1308 One would think that an attack against a Parliament that 

would kill a large number of members or ministers would meet the requirement. Even 

the attacks that the USA suffered in 2001 may not be considered as having 

destabilised the country’s structures, but the Government’s response may well 

have.1309 As regards the 2003 attacks against the UN headquarters in Baghdad,1310 

one can also wonder if it seriously destabilised the UN as such though it undoubtedly 

had a substantial impact on its operation in Iraq. 

  

One would think that only major acts of war would be able to seriously damage a 

country, however these are specifically excluded by Recital 11 of the CFD, which 

states that “actions by armed forces during periods of armed conflict are governed by 

international humanitarian law” and not the CFD. The wording of Recital 11 is similar to 

that of article 19.2 of the 1997 International Convention for the suppression of terrorist 

bombings. This contrasts with Australia’s definition that does not exclude the 

application of the Code’s terrorism provisions when the law of armed conflict 

applies.1311 

                                                
1307  Art.2.1(b). “Seriously” has been added to the CFD’s definition, a requirement that is absent from the 

Convention. See also the 1986 French Criminal Code (Code pénal français). According to Marchetti, 
the specificity of terrorism is not in the act but in the context in which it takes place. MARCHETTI 
Clotilde (2003), Les discours de l'antiterrorisme: stratégies de pouvoir et culture politique en France 
et en Grande-Bretagne, Thèse de doctorat (Science politique), Paris 1, Université Panthéon-
Sorbonne, Paris, p.602. 

1308  FLORE Daniel (2005), p.213. 
1309  “President George W. Bush’s response to the attacks compromised America’s basic principles, 

undermined its economy, and weakened its security,” according to Nobel laureate in economics, 
STIGLITZ Joseph E (2011), The Price of 9/11, Project Syndicate, 01.09.2011, http://www.project-
syndicate.org/print/the-price-of-9-11, retrieved 09.11.12. 

1310  On 19 August 2003, the UN headquarters in Baghdad was attacked and seriously damaged, killing 
Sergio Vieira de Mello, UN High Commissioner for Human Rights, and 22 others. 

1311  See the recommendation of the Parliamentary Joint Committee on Intelligence and Security, Review 
of Security and Counter Terrorism Legislation, December 2006 in 5.48. 
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Strictly, if the intended act cannot, given its nature or context, seriously damage a 

country’s or an international organisation’s structures, then it is not a terrorist offence 

under the CFD on terrorism. Given that this circumstance does not exist under the 

Code,1312 the Australian definition is broader than its EU counterpart. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
                                                
1312  ROSE NESTOROVSKA (2007) (p.25) speak of a “context of political conflict”, this expression is 

misleading for there is no such requirement under the Code. Whether an action produced by an 
internal conflict in the mind of the perpetrator could be labelled terrorist should not be excluded. For 
instance, if Mallah’s threats to kill had indeed been serious and not of personal cause. See R v 
Mallah [2005] NSWSC 317 [22]. 
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15.3  The terrorist character  
 

Both EU and Australia’s legislation includes acts that have been already made criminal 

offences under national law. Some of these offences are specifically covered by the 

international conventions on terrorism to which all Member States of the EU were 

Parties by the end of 2001.1313 Australia was Party to most of these.1314 The CFD on 

terrorism specifies that these acts are “intentional”. To distinguish a terrorist act from 

other criminal offences, both the EU and Australia have included a “terrorist character”. 

The CFD on terrorism defines it in terms of “aims” while the Code does it in terms of 

“intention”.1315 The ambivalence of motive and objective permeates both legislation and 

commentaries. 

 

 

15.3.1   State of terror  

Etymologically, terrorism is a French word referring to a period of French history called 

“la Terreur”.1316 It arose from a political regime that ruled by “terror” to overcome its 

people’s resistance.1317  

 

The definitions found in the Code and the CFD on terrorism both depart from the 

original meaning in three ways. Firstly, neither of them mentions a State as a 

perpetrator.1318 Even assassinations of political opponents1319 by a State may not fall 

under terrorism legislation, even though such action is terrorising the other opponents, 

since the objective of the crime is not to coerce or influence a Government. Moreover, 

the “section of the public” could be considered too small to come under section 

                                                
1313  See Art.1.3, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 

The definition and the list are the same as the one found in the EU’s first attempt to define terrorism, 
the Council Common Position of 27 December 2001 on the application of specific measures to 
combat terrorism. The only noticeable difference is that the 2001 list is longer by two offences than 
the one of 2002: Directing a terrorist group and participating in the activities of a terrorist group are 
made distinct offences in a different article of the 2002 CFD on terrorism (Art.2.2, Council Framework 
Decision 2002/475/JHA of 13 June 2002 on combating terrorism). 

1314  Australia was not a signatory to three of the international conventions on terrorism: the 1991 
Convention on the Marking of Plastic Explosive for the Purpose of Detection, the 1997 International 
Convention for the Suppression of Terrorist Bombings and the 1999 International Convention for the 
Suppression of the Financing of Terrorism. 

1315  S100.1 terrorist act (b) and (c). 
1316  It started on 5 September 1793 and ended on 27 July 1794. CHALIAN, BLIN (2004), p.111. 

CHADWICK Elizabeth (1997), Terrorism and the law: Historical contexts, contemporary dilemmas, 
and the end(s) of democracy, Crime, Law & Social Change, 26, 1997, pp.329,330. 

1317  CHALIAND, BLIN (2004), p.111. CHADWICK (1997), p.330. 
1318  EU explicitly excludes extending the legislation’s scope to situation where the Genveva Conventions 

and Protocols could apply. Australia does not. 
1319  Such as the assassinations of Russian opponents in the UK (polonium poisoning of Russian 

dissident and ex-security agent Alexander Litvinenko) and Austria or the assaults and murders of 
Syrian opponents in France. 
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100.1(c)(ii). This exclusion of responsibility of governmental officials in acts of terrorism 

is illustrative of the double standard involved in identifying terrorists.1320   

 

Terrorism is understood in Australia as a form of political violence referring not to the 

identity of the perpetrator but to the alleged political motive of the attack.1321 The 

concept of political violence is extremely broad and open to various interpretations.1322 

It captures a wide spectrum of conduct from demonstrations to warfare. The combined 

elements of violence and motive could equate terrorism to an armed conflict,1323 which 

is precisely what criminal legislation tries to avoid. The purpose of making terrorism a 

criminal offence is to ensure that terrorists would be treated as criminals and not as 

combatants or prisoners of war entitled to the protection of the law of war.1324 A 

government would also shun from calling detained terrorists political prisoners since it 

portrays the government in a very negative way. Hence, the use of political violence to 

define terrorism constitutes evidence that the labelling process is highly politicised.1325 

Appropriately, Stampnitzky demonstrates that terrorism is illegitimate rather than 

political violence.1326 Furthermore, the concept of political violence is too elastic and is 

likely to conflict with the legality principle.1327 

                                                
1320  FRIEDLANDER (1976), pp.49, 52,54. CHADWICK (1997), p.330. 
1321  See s4, Australian Security Intelligence Organisation Act 1979 (Cth) (‘ASIO Act’) and HANCOCK 

(2002c), Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Bill 2002, 
Law and Bills Digest Group, Information and Research Services, Department of the Parliamentary 
Library, Bills Digest No.128 p.9). In 2003, the definition of politically motivated violence in the ASIO 
Act was expanded to include terrorism offences (ROSE Gregory L, NESTOROVSKA Diana (2005), 
Terrorism and national security intelligence laws: assessing Australian reforms, Law Asia - Journal of 
the Law Association for Asia and the Pacific, p.11. ASIO Act 1979, S17A.  

  The UK also holds this view. See Rt Hon Lord LLOYD OF BERWICK (2006b), Inquiry into Legislation 
against Terrorism, Volume 2, CMD3420, p.3.  

1322  Using the criterion of planning would allow distinguishing spontaneous acts of violence from acts of 
terrorism. See CARUSO Raul SCHNEIDER Friedrich (2011), The socio-economic determinants of 
terrorism and political violence in Western Europe (1994–2007), European Journal of Political 
Economy 27 (2011) pp.S37. 

1323  “In general terms, 'terrorism' is an act of violence intended to influence the government or intimidate 
or coerce the public. In classical terms, 'war' is 'an act of violence intended to compel our opponent 
to fulfil our will”. These phenomena appear to be the same thing or, at least, points on the same 
continuum with political violence and armed conflict at the edges and 'irregular', 'non-conventional' or 
'asymmetric' warfare in the middle.” HANCOCK (2002a), p.6. 

  Lord Lloyd of Berwick saw it as “akin to an act of war. That is why a terrorist who is convicted of 
murder may expect to receive a tariff sentence approaching that of a traitor.” Rt Hon Lord LLOYD OF 
BERWICK (2006a), Inquiry into Legislation against Terrorism, Vol.1, October, CMD3420, p.xi.  

1324  The law of war has been enshrined in the four Geneva Conventions and their Protocols.  
  The detained IRA activists have long asked to be given the status of prisoners of war (POW) for they 

considered themselves to be at war with England. In the 70s and 80s, the IRA prisoners wanted the 
status of POW or political prisoners to be recognised. The British authorities refused and some of the 
prisoners went on hunger strike. Several died. After the death of the first one, Mrs Thatcher 
commented: “Mr. Sands was a convicted criminal. He chose to take his own life. It was a choice that 
his organisation did not allow to many of its victims.” Hansard HC [4/15-18], House of Commons 
PQs, Tuesday 5 May 1981, in Margaret Thatcher Foundation, 
http://www.margaretthatcher.org/speeches/displaydocument.asp?docid=104641, p.5,last visited 4 
June 2013. 

1325  CHADWICK (1997), p.330. 
1326  STAMPNITZKY Lisa (2013), Discipling Terror: How Experts Invented “Terrorism”, Cambridge 

University Press, p.203. 
1327  The legality principle (nullum crimen sine lege) requires that criminal offences be defined in a manner 
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Secondly, terrorism went from being defined by the intention to create a state of terror 

to the intention to intimidate and coerce.1328 Understandably, in order to avoid 

tautology, a different vocabulary had to be used. However the present terminology 

considerably dilutes the initial concept. Furthermore, strictly, one major attack does not 

terrorise a population but the victims.1329 It is the threat or the possibility of another 

attack occurring that is terrorising. What terrorism legislation means to capture is the 

effect that a terrorist crime has upon society which acts like a sounding board.  

 

Thirdly, the victims of “la Terreur” were citizens and political opponents. Nowadays, 

under the Code, the victim is defined principally as the political order, subsidiarily the 

public. The CFD on terrorism still gives the community a pre-eminence by also 

protecting specifically the economic and social structures of a country. 

 

 

15.3.2  Terrorist motive or intention 

It has been argued that the inclusion of motive in terrorism legislation is essential to 

distinguish acts that are penalised under criminal law from terrorist acts because 

terrorist acts are “crimes that are conceptually and morally different because they 

involve political or religious coercion of the public or government.”1330 In contrast, under 

EU legislation, the emphasis is on the objective of the conduct. Albeit an ideological 

motive can clearly be inferred from the aims of the conduct that is criminalised,1331 it is 

not an element of the offence under the CFD on Terrorism.  

 

According to Lord Hailsham, "motive” is entirely distinct from intention or purpose. It is 

the emotion that gives rise to an intention and it is the latter and not the former which 

converts an actus reus into a criminal act.1332 Arguably, there is a fine line between 

                                                                                                                                          
which is sufficiently precise and predictable for members of the public to be able to foresee the 
consequences of their actions and avoid breaking the law (GIL-ROBLES Alvaro (2005), 
Commissioner for Human Rights, Opinion on the draft Convention on the Prevention of Terrorism, 
CommDH(2005)1, Strasbourg, 2 February 2005.). It is in Art.7 ECHR, Art.11 Universal Declaration of 
Human Rights, Art.15, ICCPR, Art.49 European Charter.  

1328  MCSHERRY (2004), p.358. SAUL (2007), p.99.  
1329  Schmid defined terrorism as “an anxiety-inspiring method of repeated violent action, employed by 

(semi-)clandestine individual, group or state actors (…) whereby – in contrast to assassination – the 
direct targets of violence are not the main targets” (SCHMID Alex Peter, JONGMAN A J (1983), 
Political Terrorism: A Research Guide to Concepts, Theories, Data Bases and literature, New 
Brunswick, Transaction Books, p.70. 

1330  SAUL (2007), p.34. Sheller Report, p.57. 
1331  See section on the legislation’s objectives. Such a motive is expounded in the European 

Commission proposal. 
1332  Lord Hailsham, in Hyam v DPP [1975] AC 55 at [73]. He said: ‘motive’ has two distinct but related 

meanings. (…) Both are used but it is important to realise that they are not the same. In the first 
sense ‘motive’ means an emotion prompting an act. In this sense motive is entirely distinct from 
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intention and motive;1333 the difference is nevertheless found essential, particularly in 

regard to social cohesion, human rights and mutual assistance. 

 

Traditionally, the fault element is defined in terms of intention, and motive is taken into 

account in the sentencing stage.1334 “Motive, used as an essential element for a crime, 

is foreign to criminal law, humanitarian law and the law regarding crimes against 

humanity.”1335 It is unusual to include motive, or the objective of the crime, as an 

element of an offence and even more as a fault element.1336  

 

What is particular to Australia’s terrorism legislation is not only that the religious, 

political or ideological motive is to be understood as an essential physical element, but 

that the prosecution is not required to prove that the defendant “must himself or herself 

have the intention that the act advances a particular cause or is done with the requisite 

purpose of coercion or intimidation.”1337 This interpretation significantly broadens the 

legislation’s scope and plays down the importance that the motive could have had as a 

narrowing element.1338 It adds to the legislation’s breadth, especially given that its 

terminology is often undefined and its concepts are already large.  

  

Each feature of the Australian/EU dual concept of motive and objective is differently 

appreciated. Some hold the view that the aim of the terrorist to undermine the political 

system and institutions makes the differentiation between “terrorist” and non-terrorist” 

offences meaningful.1339 In contrast, Saul argues that what is objectionable about 

terrorism is the political ideological motivation and not just the intention to intimidate a 

population or compel a government for a host of private, non-political reasons, 

                                                                                                                                          
intention or purpose. It is the emotion which gives rise to the intention and it is the latter and not the 
former which converts an actus reus into a criminal act. […] I agree with the Court of Appeal that it is 
desirable, to avoid confusion, to use the word ‘motive’ (…) in the first sense, and I have attempted so 
to do. Motive has also another distinct but related meaning. In the second sense too, motive, which 
in that sense is to be equated with the ultimate ‘end’ of a course of action, often described as its 
‘purpose’ or ‘object’, although ‘a kind of intention’, is not co-extensive with intention, which embraces, 
in addition to the end, all the necessary consequences of an action including the means to the end 
and any consequences intended along with the end.” [100-101]. 

1333  ROACH (2007), p.47. 
1334  MCSHERRY (2004), p.360. 
1335  WEBB Maureen (2005), Essential Liberty or a Little Temporary Safety, The Review of the Canadian 

Anti-terrorism Act, Criminal Law Quarterly, Vol.51, p.59. 
1336  ROACH (2007), p.41. See also CARTER Mark (2009), R. v. Khawaja, the definition of “terrorist 

activity” and the irrelevance of motive doctrine: constitutional dimensions of a common law principle, 
University of British Columbia Law Review, August, Vol.42(1), pp.197-227. 

1337  Lodhi v R [2006] NSWCCA 121 [90] ((Spigelman CJ)). See also Whealy J in R v Lodhi [2006] 
NSWSC 584 [87]-[88]). 

1338  Sheller Report, §6.23. R v Khawaja [2006] OJ 4245 at 77.  
1339  JULL Report (2006), p.57, §5.25. 
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including simple extortion.1340 In that perspective, terrorism is seen as a “special moral 

crime”.1341  

 

The concept of “moral crime” has become obsolete in modern criminal law, though it is 

still found in the legislation of religiously based regimes.1342 Today, conduct is not made 

a criminal offence based on a moral criterion alone.1343 Moreover, the argument that 

terrorism is an abhorrent crime because it is directed against the institutions of the 

State contradicts Australian law. If a political crime were so abhorrent, the Extradition 

Act 1988 would not provide for the political offence exception to extradition.   

 

Saul argues that the inclusion of a motive requirement can more accurately target 

reprehensible infringements of the values that a society has decided to protect.1344 

Though it is legitimate to introduce a cultural perspective in domestic legislation, in the 

case of terrorism, an international problem which requires coordinate efforts, making 

motive an element of the crime is not conducive to finding an international acceptable 

solution. It is noteworthy that the UN draft of a comprehensive international terrorism 

convention does not require an intention to advance a political cause.1345 Focusing on 

severe harm to civilians, like some suggest,1346 would be a more conducive way to 

secure international cooperation. Given that there is already an international 

consensus to make punishable attacks on civilians during an armed conflict,1347 such a 

concerted attack could also be criminalised in circumstances not involving an armed 

conflict, irrespective of the motivation or the objective of the perpetrator.1348 

 

It has been established that in both EU and Australia’s legislation, terrorism can be 

regarded as a political offence, that is an offence that is politically driven; yet the 
                                                
1340  SAUL (2007), p.30. 
1341  Some even consider terrorism as type of crime against humanity, 'a veritable crime against 

civilization'  which 'offends against the ‘universal conscience of mankind"’ . 
1342  For instance, blasphemy law in Pakistan, homosexuality law in Egypt, dress code in Iran (Iran: the 

enforcement of dress codes, http://www.refworld.org/docid/4f15163e2.html). The USA have kept the 
concept of “moral turpitude” of the 1891 immigration law. See 
http://www.usvisalawyers.co.uk/article13.htm. 

1343  According to Durkheim, a crime is an act that deeply affects the collective conscience i.e. an act 
which hurts the feeling of a population. LEVY-BRUHL (1964), p.137.  

1344  SAUL (2007), p.30. We note that the States that are usually quoted as supporting this point of view 
are Commonwealth countries such as the UK, New Zealand, Canada, South Africa. See SHELLER 
Report, pp.53 and 56; JULL Report (2006), p.54; LLOYD OF BERWICK (2006a), p. xi. R v Khawaja 
[2006] OJ 4245 [69] (judgement of the Ontario Superior Court of Justice, 24 October 2006). 

1345  The best would be to remove all exceptions to extradition for politically motivated criminal offences. 
This proposal is however not acceptable in the present world order as it was in the 70s. Terrorism 
legislation could hence focus on the protection of the life of innocent persons rather than on the 
justification of the crime. 

1346  ROACH (2007), p 40. 
1347   Art.3 common to the Geneva Conventions Protocols, Section II, Additional Protocol I, Title IV, 

Additional Protocol II. 
1348  See PANYARACHUN Anand (2004), Chairman, A more secure world: Our shared responsibility, 

Report, High-Level Panel on Threats, Challenges and Change, United Nations, pp.51,52. 
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political offence exception does not apply because it is considered unworthy of the 

political offence status.1349 As with the leopard whose spots cannot be changed, the 

“depoliticisation principle”1350 only confirms that terrorism is a political crime. What is 

needed is a new understanding that would do away with the concept of political offence 

altogether without making democracies sink into totalitarianism. 

 

Nevertheless, even setting aside mutual assistance considerations, in terrorism 

matters, the definition of terrorist offence presents some other inherent redhibitory 

defect. 

 

 
    
15.3.3   Interim conclusion - the rot set in 

Though it is legitimate for a community to strive to protect its way of life, culture and 

political system against any form of violence, the CFD on terrorism could be at odds 

with the principle of non-discrimination for political and religious opinions, since it 

makes a distinction between acceptable opinions – those that defend democracy – and 

non-acceptable ones – those that aim at overthrowing democracy. A similar outlook 

underlies Australia’s legislation.1351 When a society built on the respect of democratic 

principles and the rule of law introduces an ideological element to the definition of a 

criminal offence, its voids the legislation of its legitimacy. 

 

It is submitted that treating differently those who commit the same acts for different 

ideological motives is discriminatory. In its urge to see the EU’s strong stance against 

terrorism adopted speedily, the Council may have overlooked these problems when it 

declared that the CFD on terrorism should not “be construed so as to argue that the 

conduct of those who have acted in the interest of preserving or restoring these 

democratic values, as was notably the case in some Member States during the Second 

World War, could now be considered as ‘terrorist’ acts.”1352  

                                                
1349  FRAGNON (2009), p.81. Lévy-Bruhl observed that there is a public outcry in case of massive 

destruction, when terrorist acts lead to insecurity conducive to deep social disorganisation or when 
children die. LEVY-BRUHL (1964), p.138. MOUCHERON Martin (2006), Délit politique et terrorisme 
en Belgique: du noble au vil, Cultures & Conflits, n°61, point 4. 

1350  See for instance CoE Convention on the Suppression of Terrorism, ETS n°90, Explanatory Report, 
point 23. 

1351  According to Emerton, the Australian authorities “have taken a decision about what we believe is 
appropriate ideology an what is inappropriate ideology and that the legislation reflects the decision 
that we have taken.” (EMERTON (2007), Submission, Hansard, Joint Committee on Intelligence and 
Security, Reference: Inquiry into the terrorist organisation listing provisions of the Criminal Code Act 
1995, Wednesday 4 April 2007, pp.26 and 36). 

1352  Council Declaration annexed to the 2002 CFD on terrorism quoted in the Answer given by Mr 
Vitorino on behalf of the Commission on 11 January 2002 to the Written Question E-3112/01 by Erik 
Meijer (GUE/NGL) to the Commission (13 November 2001), OJ C 147 E, p.99-101, 20.6.2002. 
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The Council’s statement suggests that some acts defined as terrorist by the CFD could 

be motivated by the desire to restore democratic values. These acts are ideologically 

motivated. It follows that if violent acts committed in support of democracy do not 

receive the same sanction as the same acts committed in similar circumstances with a 

different ideological objective, it opens the door to unequal treatment. Introducing an 

ideological component to the definition of terrorism voids terrorism legislation of its 

democratic legitimacy.  

 

It should be examined if introducing this element does not run counter to the principle 

of non-discrimination enshrined in the ECHR and the ICCPR. Under the ECHR, a 

distinction between authorised and unauthorised manifestations of one’s beliefs is 

authorised provided it is “necessary in a democratic society in the interests of public 

safety, for the protection of public order, health or morals, or for the protection of the 

rights and freedoms of others”.1353 Even though the ECHR allows repression of certain 

manifestations on the ground of their necessity in a democratic society, it does not do it 

in the name of democracy, but in order to protect the public, the public order, health or 

morals, and human rights. This contrasts with terrorism legislation’s general emphasis 

on the protection of the State (institutions) rather than of the public. The ECHR does 

not make a distinction between religious or political objectives or motive as such, but 

according to their impact on social life. Furthermore, the Convention prevents 

discrimination on the base of belief or ideology.1354 

 

The same objections cannot be raised against the Code, which makes a criminal 

offence any intention of advancing a political, religious or ideological cause to use any 

violence to coerce or intimidate a Government or the public. It follows that, under the 

Code, violent acts committed in the exercise of the right of peoples to self-

determination,1355 or to right to rise against oppressive regimes, would be classified as 

terrorist.  

 

There is however a limitation in the Australian definition which is due to the nature of 

the intention. Section 100.1 of the Code focuses on an intention of advancing a 

political, religious or ideological cause and excludes all other motives such as greed or 

hatred. Hence, greed-motivated attempts to coerce a government, for instance, are not 

terrorist acts under the Code.1356 Under EU legislation, such an objective falls plainly 

                                                
1353  Art.9, ECHR (Freedom of thought, conscience and religion) and Art.12, ICCPR (Conditions and 

safeguards). 
1354  Art.14 ECHR. Until now, this issue did not arise directly before the ECtHR. 
1355  Art.1, ICCPR. 
1356  See DOUGLAS (2010), p.297 and note 12. 
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under the definition of a criminal organisation, and the conduct under the definition of 

the terrorist offence.   

 

Under Australian and EU legislation, the motive or objective criterion is not an 

appropriate factor. It is not a distinctive element either. It is rather unhelpful and 

confusing.1357 It runs contrary to the legislation’s purpose not only because of it is too 

narrow,1358 but also because it introduces an ideological element that does not belong 

to the definition of a criminal offence enacted by a democratic society.  

 

It is therefore very curious that both Division 100 of the Code and the CFD on terrorism 

defines terrorism in relation to objective or intention, rather than by creating a new 

offence of terrorising the public and intimidating a government. It is worthy of note that 

Division 149 already includes the offence of intimidating a Commonwealth public 

official, and obstructing or hindering the performance of official functions.1359  

 

Whether Australia’s anti-terrorism legislation complies with the provisions of the ICCPR 

is a debated issue.1360 Interestingly, a Canadian court has found that the motive 

provision, which is very similar to Australia’s,1361 would impair the freedoms guaranteed 

by the Canadian Human Rights Charter.1362 Further, it found that Canadian terrorism 

legislation was not proportionate to its objective and that the motive element was an 

unjustifiably infringement on Canada’s constitutional rights.1363 Some have raised 

similar criticisms regarding Australian provisions on terrorist organisations.1364  

 

It is therefore suggested that the motive element be removed of the definition of 

terrorism and that an offence of terrorising the population be considered instead. 

 

The relevance of the focus on organisations in anti-terrorism legislation is examined in 

the following section. 

 

 

 

                                                
1357  WALKER Bret SC (2012), the independent National Security legislation Monitor, finds the inclusion of 

motive unnecessary and a counter-productive burden of proof (Declassified Annual Report, 
Independent National Security Legislation Monitor, Australian Government, 20 December, p.118. 

1358  DOUGLAS (2010), p.311. 
1359  S 149.1 (1) b. 
1360  See for instance WALKER Bret SC (2012), pp.117-118. 
1361  S83.01, Criminal Code (Canada). 
1362  R v Khawaja [2006] OJ 4245 [74] and [80]. 
1363  R v Khawaja [2006] OJ 4245 [80]. 
1364  EMERTON (2007a), pp.75-86. RICKETTS (2002), pp.133-150. 
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CHAPTER 16 

 

TERRORIST GROUP AND TERRORIST 
ORGANISATION 

 
 

16.1   Introduction 
 
The criminalisation of a terrorist organisation is core to Australia’s anti-terrorism 

legislation.1365 It is the base of a proscription regime that is absent from EU legislation. 

Division 102 of the Code lists 7 specific offences related to a terrorist organisation, 

while the CFD on terrorism only lists 2. In the Code’s perspective, organisations rather 

than individuals mainly perpetrate terrorist acts.  

 

Under the CFD on terrorism, participation in the activities of the terrorist group is 

criminalised, whereas under the Code, it is membership of or association with the 

organisation. 

 

The CFD on terrorism specifically includes the offences of aiding or abetting, inciting 

and attempting. It is worthy of note that, contrary to the CFD on organised crime, the 

CFD on terrorism does not mention conspiracy. offences are sanctioned in Division 11 

of the Code. 

  

This section highlights the core definition under the Code and under the CFD on 

terrorism before discussing the proscription regime under the Code, in the wider 

context of UNSC resolutions, and finally briefly examines the derivative offences, i.e. 

those linked to terrorist groups.  

 

 

 

 

                                                
1365  Rt Hon Lord Lloyd of Berwick viewed terrorist organisations as a key concept of a permanent 

counter-terrorism legislation (Inquiry into Legislation against Terrorism, Vol.1, p. 29, §6.11), though 
he did not exclude that “in the too distant future, the main threat will come from individual terrorists 
working on their own”, hence it would not be “safe to ignore the threat from individual terrorists 
(LLOYD OF BERWICK (2006a), p. 29, §6.11.  
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16.2   The EU’s and Australia’s definitions 
 
The CFD on terrorism defines a terrorist group as a structured group of more than two 

persons, established over a period of time and acting in concert to commit terrorist 

offences.1366 The term group has been chosen over organisation, though the given 

definition of “structured group” is identical to the one of “structured organisation” under 

the CFD on organised crime1367 and under the 2000 UN Convention against 

Transnational organised crime (TOCC).1368  

 

However, the definition of an organised criminal group under the TOCC varies from the 

EU’s on the number of offences intended to be committed. The CFD on terrorism 

states that the purpose of the group is to commit terrorist offences, while the TOCC 

states “one or more” serious offences. Though the definition can be deemed 

appropriate for a criminal organisation, it may not be true of a terrorist group. Some 

groups are set up just for the commission of one terrorist act.1369 It is therefore 

regrettable that the CFD on terrorism defines such a group by its intention to commit 

“terrorist offences”. Strictly speaking, a group that aims at committing one offence only 

falls outside the legal definition.  

 

Keeping the term plural rather than singular suggests that the criminal provisions aim 

at an organisation rather than a small group. This is supported by the “established over 

a period of time” criterion in the definition of “structured group”. The change from 

“organisation” to “group” though appropriate given the most recent changes shaping 

terrorist movements, has not been explained.1370 From a sociological point of view, the 

sometimes transient nature of and the diverse terrorist groups may not come under the 

definition of an “organisation”.1371 It is clear that the CFD definition has been taken from 

the CFD on organised crime despite these considerations. 

                                                
1366  See Annex F (Comparative Table: Australia, EU, UN – Criminal and terrorist organisations/ groups). 
1367  The 1998 Joint action used “structured” to define a criminal organisation but the expression itself was 

not defined. See Chapter 10. 
1368  Art.1, Council Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA on 

combating terrorism; Art.1, 1998 Joint Action on organised crime provided a definition of criminal 
organisation without defining the term “structured”. Art.2, UN Convention against Transnational 
Organised Crime, 2000. 

1369  This is particularly the case when the participants know that they are going to die in the operation 
they are preparing. 

1370  The change of terminology could indicate that in the mind of the legislator there is a substantial 
difference between the two criminal entities – or so we are made to believe - that warrants a different 
treatment for terrorism. Initially, it was thought that Al Qaeda was a well structured organisation, with 
a defined leadership (BUNKER Robert J & BEGERT Matt (2002), Operational Combat Analysis of 
the Al Qaeda Network, Low Intensity Conflict & Law Enforcement, 11:2-3, pp.316-339), while now 
the prevailing opinion is that such a hierarchic structure may have never existed (ROY Olivier (2004), 
Al Qaeda, label ou organisation?, Le Monde diplomatique, Septembre 2004, pp.24-25). 

1371  Yet, one similar aspect of modern criminal organisations and terrorist groups is that both are 
sometimes organised in the way of “cells” or small entities, without any contact with a similar group 
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By contrast, the Code uses the term organisation which is defined very loosely under 

section 100.1 as a body corporate and incorporated body, whether or not it is based 

outside Australia or consists of persons who are not Australian citizens, including a part 

of a larger organisation.1372 It does not mention a set structure. ASIO gives it a meaning 

similar to a group under the CFD on terrorism.1373  

 

As Emerton observes, the threshold at which a collection of individuals becomes an 

organisation is quite low.1374 However, according to the Crown in R v Izhar Ul-

Haque,1375 an organisation is understood as a “standing body of people with a 

particular purpose, not a transient group of conspirators who may come together for a 

single discrete criminal purpose. Hence, it would suggest that the concept of “terrorist 

organisation” under the Code and the CFD on terrorism is similar. 

 

The CFD on terrorism defines a terrorist group by reference to its objective.1376 In 

contrast, under section 102.1 of the Code, a terrorist organisation is defined either in 

reference to specific actions or by regulations, not by the purpose to commit a terrorist 

act. The “extremely expansive” 1377 definition of a terrorist organisation highlights the 

preventive aspect of Australia’s terrorism legislation.1378 

 

 

 

 

 
                                                                                                                                          

within the same organisation, so as to preserve anonymity and makes them inconspicuous so as to 
avoid detection. See the statement to the Senate Committee by Richard Mosley, Assistant Deputy 
Minister, Canadian Department of Justice, quoted in GOLDSMITH Andrew (2008), p.155. 

1372  It is not necessarily a private entity. See RICKETS (2002), p.142 note n°24. The CFD on terrorism 
has excluded from its application acts of war, but not proxy groups acting for a governmental power 
such as secret services. 

1373  ASIO considers that it includes “a loose-knit grouping of individuals” whereby no hierarchical 
structure is needed. See Parliamentary Joint Committee on ASIO, ASIS and DSD, Parliament of 
Australia, Review of the Listing of Six Terrorist Organisations (2005) p.24. 

1374  EMERTON (2007a), p.79. 
1375  R v Izhar Ul-Haque (unreported, NSW Supreme Court, 8 February 2006) Bell J [51].  
1376  In EU legislation, a “terrorist group” commits terrorist offences while a “criminal organisation” 

commits serious offences in order “to obtain directly or indirectly, a financial or other material 
benefit.” The current definition is different from the one under the 1998 Joint action, which contained 
offences that fell under the CFD on combating terrorism. The Joint action making it a criminal offence 
to participate in a criminal organisation sanctioned offences which were punishable by deprivation of 
liberty or a detention order of a maximum of at least four years or a more serious penalty, whether 
such offences are an end in themselves or a means of obtaining material benefits and, where 
appropriate, of improperly influencing the operation of public authorities. This overlap was removed 
by the adoption in 2008 of the CFD on organised crime (2008/841/JHA). 

1377  FCLC (2006), Federation of Community Legal Centres, Submission to Security Legislation Review 
Committee, January, p.27. 

1378  LYNCH Andrew, MCGARRITY Nicola, WILLIAMS George (2009), The Proscription of Terrorist 
Organisations in Australia, Federal Law Review, Vol.37, p3. 
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16.3    Proscription of terrorist organisations 
 
In contrast with the EU, Australia has adopted a proscription regime which has two 

components: under COTUNA and under the Code.  

 

COTUNA provides for the proscription of persons and entities pursuant to mandatory 

UN SC resolutions that relate to terrorism and deal with assets.1379 Its purpose is to 

preclude dealing with the assets of those suspected of being involved in or connected 

with terrorism. It entails strict observations by financial institutions akin to those 

imposed by the money laundering legislation.  

 

The following sections examine the Code’s proscription which is based on the UK 

model. It is noted that over the years the Terrorism Act (2000) (UK) has been amended 

so that now the current provisions differ substantially from the Code’s, in particular with 

regard to the review process.  

 
 
 
16.3.1    Legal criteria 

Initially, the list of proscribed organisations under section 102.1 was taken from a UN 

list.1380 With the enactment of the Criminal Code Amendment (Terrorist Organisations) 

Act 2004 (Cth), Australia was enabled to draw its own list, based on its own criteria.1381 

The regulations proscribing terrorist organisations are issued by the Governor-General, 

on recommendations of the Minister who must be satisfied on “reasonable grounds” 

that the organisation is either directly or indirectly engaged in, preparing, planning, 

assisting in or fostering the doing of a terrorist act, even if it does not occur,1382 or 

advocates the doing of a terrorist act, even if it does not occur.1383 Proscription is thus 

the result of an executive decision, not a judicial process. It is therefore eminently 

political. 

 

The criteria that carry the ministerial decision to proscribe an organisation are not 

precisely defined. Hence Australia’s proscription process is tainted by subjectivity, 

reflecting political considerations, rather than criminality. 

                                                
1379  S18, Charter of the United Nations Act 1945. 
1380  Criminal Code Amendment (Terrorist Organisations) Act 2002 (Cth). 
1381  Criminal Code Amendment (Terrorist Organisations) Bill 2003, Item 1, new subsection 102.1(2); 

Criminal Code Amendment (Terrorist Organisations) Act 2004 (Cth). The criteria are similar to the 
UK legalisation (DOUGLAS Roger (2008), Proscribing terrorist organisations: Legislation and 
practice in five English-speaking democracies, Vol.32, Crim Law Journal, p.91). 

1382  S102.1(2)(a) Criminal Code (Cth). 
1383  S102.1(2)(b) Criminal Code (Cth). 



 - 299 - 

 

Section 102.2(a) does not require a direct engagement in a terrorist act and does not 

state what kind of connection there must be between the preparatory act and the 

terrorist act.1384 There is also no indication given how to gauge when an act committed 

by a person of a group is to be attributed to the group.  

 

An indirect engagement is a very vague measure to determine if a terrorist act is being 

considered, particularly when the Code does not demand that such an act will occur. 

Added that there is no requirement of an intention to commit a terrorist act and no 

requirement that the organisation has a link to Australia,1385 the drafting of section 

102.1(2) suggests that any group of people, in which one member could potentially be 

involved in activities that could be considered as fostering a terrorist act, could be 

proscribed.  

 

Under section 102.1(2)(b), advocacy is a ground for listing an organisation,1386 but it is 

not an offence under the Code. By contrast, under the CFD on terrorism, public 

provocation to commit a terrorist offence is an offence “linked to terrorist activities”, 

along with recruitment and training for terrorism.1387 

 
 
 
16.3.2  Advocacy and public provocation to commit acts of 

terrorism 
 

Under section 102.1(b) advocating has a broad meaning since it means counselling, 

urging the doing of a terrorist act, providing instruction, or directly praising the doing of 

a terrorist act. It partially overlaps with the urging violence offences under Division 

80.1388 

 

Advocacy means directly praising the doing of a terrorist act in circumstances where 

there is a substantial risk that such praise might have the effect of leading a person 

(regardless of his or her age or any mental impairment that the person might suffer) to 

engage in a terrorist act.1389 There is no requirement that the praise be intended to 

                                                
1384  FCLC (2006), p.15. 
1385  Attorney-General’s Department (AGD 2005), submission n°7 to the Parliamentary Joint Committee 

on ASIO, ASIS and DSD, quoted in Review of the listing of six terrorist organisations, March, p.14, 
point 2.18. 

1386  Anti-Terrorism Act (No 2) 2005 (Cth), Explanatory Memorandum, p.8, Item 10. 
1387  Art.3.1, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1388  BRONITT, STELLIOS (2006), pp.294-960. 
1389  S102.1, 1A(c), Criminal Code (Cth). 



 - 300 - 

incite the commission of a terrorist act, which contrasts with the offence of public 

provocation under the CFD on terrorism. The definition of advocacy is not restricted in 

terms of the manner in which the advocacy occurs. It covers all types of 

communications, commentary and conduct.1390 Moreover, an organisation may 

advocate the doing of a terrorist act without being a terrorist organisation as defined by 

section 102.1(a).1391 However, once the organisation is listed, advocacy cannot be 

challenged in court.  

 

In contrast to the Australian advocacy concept, the offence of public provocation to 

commit a terrorist offence has a narrow scope, though it has still been criticised for its 

breadth.1392 It was introduced in 2008 in the CFD on terrorism following the adoption by 

the Council of Europe of the Convention on the Prevention of Terrorism.1393 The CFD 

on terrorism follows the Convention’s terminology. 1394 "Public provocation to commit a 

terrorist offence” is the “distribution, or otherwise making available, of a message to the 

public, with the intent to incite the commission of a terrorist offence, where such 

conduct, whether or not directly advocating terrorist offences, causes a danger that one 

or more such offences may be committed.” It is worthy of note that the CFD on 

terrorism already sanctions incitement, among ancillary offences and attempting.1395 

The EU concept of public provocation would be closer to the offence of urging violence 

(S80.2) than advocacy. 

 

Given that the domestic legislation of some European States already penalised the 

direct incitement to commit a crime, the added value of the new provision is to sanction 

indirect public provocation to commit a terrorist offence.1396 Private incitement to 

                                                
1390  Anti-Terrorism Act (No 2) 2005 (Cth), Explanatory Memorandum, p.7, Item 9. 
1391  Anti-Terrorism Act (No 2) 2005 (Cth), Explanatory Memorandum, p.7, Item 9. 
1392  Committee of experts on terrorism (CODEXTER) (2004b), Meeting Report, 4th Meeting, 18-20 

October 2004, Strasbourg, CODEXTER(2004)34, prepared by the Secretariat Counter-Terrorism 
Task Force, Directorate General of Legal Affairs, 26 October 2004, §29; CoE, Explanatory Report to 
the Convention on the Prevention of Terrorism, ETS n°196, point 101. 

1393  Art.5.1, CoE Convention on the Prevention of Terrorism, ETS n°196, Warsaw, 16.V.2005. 
1394  The European Parliament expressed the opinion that the term 'provocation' should be replaced by 

the term 'incitement', since the latter is a clearer concept and it is more frequently used in legal 
language. Furthermore, the term ‘incitement’ is the one which was used in the CFD (2008/913/JHA) 
on racism and xenophobia. See European Parliament, Committee on Civil Liberties, Justice and 
Home Affairs, Rapporteur: LEFRANÇOIS Roselyne (2008), Rapporteur, Report on the proposal for a 
Council Framework Decision amending Framework Decision 2002/475/JHA on combating terrorism 
(COM(2007) 0650 – C6-0466/2007 – 2007/0236(CNS)), A6-0323/2008, 23.7.2008, Amendment 3. 
The fact that the Council decided to use the term “provocation” in the Decision on terrorism and 
“incitement” in its Decision on racism and xenophobia, both texts adopted the same day, creates a 
confusion. The Council has not explained the reason for the difference in terminology. 

1395  Art.4.2, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1396  In 2003, only six Members of the Council of Europe had in their national legislation a specific criminal 

offence of “apologie du terrorism and/or “incitement to terrorism (Bulgaria, Denmark, Hungary, Spain 
and the UK). Ribblelink observed “that the introduction of “incitement to ‘terrorism’ as a specific 
criminal offence follows from the introduction of terrorism as a specific crime into those legislations 
that did not specify terrorism as a specific crime before. Similarly, a state that already incorporates 
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commit a terrorist offence should therefore be prosecuted as an ancillary offence. 

Private communications by means of electronic correspondence, such as email, are 

protected under the ECHR.1397 The number of recipients and the nature of their 

relationship with the sender are elements that will determine whether the 

communication may still be considered as private.1398  

 

Legislating on public communications is a delicate matter since freedom of expression 

is one of the fundamental rights in a democratic society. Nevertheless, the ECtHR has 

clearly stated that public provocation to commit a terrorist offence is not covered by the 

right of free speech.1399  

 

The Member States should refer to the case law developed by the ECtHR regarding 

the restrictions allowed to the right to free speech when implementing EU 

legislation.1400 In short, the Court holds the view that there is little scope for restrictions 

of political speech unless it contains incitement to violence. The limits of permissible 

criticism are wider when directed against a government than a private citizen or even a 

politician.1401 

                                                                                                                                          
the criminal offence of ”apologie” of a crime in its legislation will also apply that provision to 
“apologie” of the crime of terrorism.” RIBBLELINK Olivier, Analytical report on “Apologie du 
terrorisme” and “incitement to terrorism”, in Secretariat Memorandum prepared by the Directorate 
General of legal Affairs, Committee of Experts on Terrorism (CODEXTER), 3rd meeting, 
CODEXTER (2004a) 04rev, 24 June 2004, pp.7 and 32. 

  Neither the CoE Convention nor the CFD on terrorism makes the attempt to publicly provoke to 
commit a terrorist offence a mandatory offence. Each Member State has therefore the option to 
decide to make it an offence or not. See CoE Convention on the Prevention of Terrorism, ETS 
n°196, art.9.2 and art.4.4, Council Framework Decision 2008/919/JHA amending Framework 
Decision 2002/475/JHA on combating terrorism.  

1397  Art.10, ECHR.  
1398  Council of Europe, Explanatory Report to the Additional Protocol to the Convention on cybercrime, 

concerning the criminalisation of acts of a racist and xenophobic nature committed through computer 
systems, ETS n°189, point 30. Making a message known in chat rooms or posting it in newsgroups 
are making it available to the public, since it is accessible to anybody. The fact that the material can 
only be accessed with a password is not a criterion for considering it private since such access 
authorisation can be give to any person or individual that meets certain criteria. 

1399  Art.10, Freedom of expression. 
1400  Art.2, Council Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA on 

combating terrorism. 
  Succinctly, the Court is of the opinion that these exceptions must be construed strictly and the need 

for any restrictions must be established convincingly. Even if the Contracting States have a certain 
margin of appreciation in assessing whether there is a “pressing social need”, the Court is 
empowered to supervise the application of the national legislation and to give the final ruling on 
whether a “restriction is reconcilable with the freedom expression as protected by Art.10. The Court 
looks at the content of the impugned statements and the context in which they were made. It takes 
into consideration the potential impact of the statement, its very nature (whether it is poetical, 
journalistic or scientific), its form, who is voicing the criticism and against whom this criticism is 
directed, the context in which the statement is made. In addition, the personal history of persons has 
to be considered, in order to determine whether their statements may incite violence. See 
CODEXTER (2004a). 

1401  Human Rights and Equal Opportunity Commission (HREOC) (2006), Submission to the Security 
Legislation Review Committee, quoted in the SHELLER Report, p.71. The ECtHR considers that 
convictions for statements expressing incitement to “hatred, revenge, recrimination or armed 
resistance”, incitement to “violence, armed resistance or an uprising” and statements “intensifying the 
armed struggle, glorifying war and espousing the intention to fight to the last drop of blood” do not 
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The European provisions on public provocation to commit a terrorist act have been 

criticised for their breadth, mainly because they allow penalising an incitement that may 

be very remote from the actual commission of an act of terrorism, which may lead to 

different interpretations by Member States.1402 Such a remote link between the 

incitement and the crime has been criticised as a possible violation of the principle of 

legality.1403 An even weaker link is the feature of the Code.  Further, there is no clear 

set of circumstances in which advocacy is attributed to an organisation.1404 Sanctioning 

a group for the action of one is tantamount to collective punishment.1405 It also risks 

curtailing freedom of speech.1406 It is therefore suggested that the Code’s provisions on 

advocacy be deleted. A new provision of public incitement could be redrafted 

criminalising a direct link between the incitement and the crime or its attempt. 

 

Since the offence of provocation or advocacy is realised independently of its outcome, 

an important constitutive element is the “danger” or risk that a terrorist offence be 

committed. The drafters of the Council of Europe convention insisted “that, when 

considering whether a danger is caused, the nature of the author and of the addressee 

of the message, as well as the context in which the offence is committed, shall be 

taken into account, and that the danger should be credible and significant, according to 

the criteria provided in the case-law of the European Court of Human Rights.”1407 Since 

“risk” may be defined differently from “danger” under Member States’ legislation, this 

issue may not have the same weight under Australian law. In any case, the Minister 

                                                                                                                                          
infringe on the freedom of expression. The same is true for statements advocating recourse to 
violence, for example “to use knives or bayonets to get rid of political adversaries” and statements 
denying the Holocaust. In contrast, statements which are merely hostile in tone, contain separatist 
propaganda, virulent criticism of governmental action or condemn democracy while advocating 
Islamic sharia but do not incite violence are legitimate under Art.10, ECHR. See CODEXTER 
(2004a), 

1402  GIL-ROBLES (2005), §27. 
1403  Penal legislation must abide by the legality principle, which requires that a penal offence must be 

defined in a manner that is sufficiently precise and predictable for members of the public to be able to 
foresee the consequence of their actions, and avoid thus breaking the law. Hence, there must be a 
sufficiently close link between incitement and the possibility that a terrorist act will be perpetrated. 
GIL-ROBLES (2005), §25. Many delegations involved in drafting the CoE convention considered that 
departing from this accepted principle could be interpreted as a step backwards in the approach to 
the fight against terrorism as set in the International Convention for the Suppression of the Financing 
of Terrorism, 

1404  HARRIS RIMMER, PALMER, MARTYN, DAVIDSON, JORDAN, COOMBS (2005b), p.9 
1405  SAUL Ben (2005), Speaking of Terror: Criminalising Incitement to Violence Forum - Freedom of 

Speech: Contemporary Issues, University of New South Wales Law Journal, Vol.28(3), p.879; Gilbert 
& Tobin Centre for Public Law, Submission  25, p.5 quoted in SHELLER report (2006), p.72. 

1406  JULL Report (2007), §4.13. See also SAUL (2005); CHONG Agnes, KADOUS Waleed (2005), 
Freedom for Security: Necessary Evil or Faustian Pact ?, University of New South Wales Law 
Journal, Vol.28, Issue 3, pp. 893. 

1407  CODEXTER (2005), Secretariat Memorandum prepared by the Directorate General of Legal Affairs, 
Committee of Experts on Terrorism (CODEXTER), 7th meeting, CODEXTER (2005) 05, 18.02.2005, 
§29. LEFRANÇOIS (2008), p.17. See also Council of Europe, Explanatory Report to the CoE 
Convention on the Prevention of Terrorism (ETS N°196), §§143 to 152. 
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enjoys a large margin of discretion in deciding whom to list and to delist and he is not 

bound by any court decision.1408   

 

Given that many organisations may meet the very broad legal definition, and that law 

enforcement agencies budgets are not unlimited,1409 the Minister must apply some 

other criteria. Hence, the selection process rests largely on extra-legal requirements. 

 

 

16.3.3    Para-legal criteria 

ASIO has revealed six criteria (engagement in terrorism; ideology and links to other 

terrorist groups or networks; links to Australia; threats to Australian interests; 

proscription by the UN or like-minded countries and engagement in peace/mediation 

processes)1410 but fell short in providing the weight to be given to each factor. The 

Attorney-General’s Department indicated that “ultimately, it is about whether listing is in 

the security interests of this country.”1411 However, according to Emerton, “the 

questions of a link to Australia, or a threat to Australians, seems to have been given 

very little consideration in most cases, despite the fact that this is the factor that seems 

to have the greatest relevance to the question of criminalisation.”1412 Upon examination 

of the organisations listed, he concluded that ASIO’s criteria “seem to emphasise 

foreign policy rather than domestic considerations”.1413 

 

In Australia, only an organisation that had been identified as terrorist by the UN SC 

could initially be proscribed under section 102 of the Code.1414 The next section 

examines the listing of terrorist organisations in the UN, the EU and Australia. It will 

provide a clear understanding of the difference in the criteria and procedure for listing 

and reviewing the list, as well as the scope of the listing in each of these jurisdictions. 

 

 

 

 

 

                                                
1408  S102.1(18), Criminal Code (Cth). 
1409  KEELTY Mick (2004), Commissioner AFP, Submission to the Senate Legal and Constitutional 

Legislation Committee, Reference: Anti-terrorism Bill (No.2) 2004, Official Committee Hansard, 
Monday 26 July 2004, Sydney, p.75. 

1410  Confidential exhibit, ASIO, tabled 1 February 2005, p.15. 
1411  AGD (2005), submission, in Review of the listing of six terrorist organisations, p.14, point 2.19. 
1412  EMERTON Patrick (2009), Submission to the Australian Government on the National Security 

Legislation Discussion Paper 2009, 25 September 2009.  
1413  EMERTON (2009), Submission. 
1414  S102.1, Security Legislation Amendment (Terrorism) Act 2002.  
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16.4   Listing terrorist organisations 
 
Besides the proscription regimes, EU and Australia’s anti-terrorism legislation provide 

for a listing of terrorist organisation and individuals, which serves different purposes. In 

both cases, the listings depend largely on UN SC Resolutions which put in place a 

sanctions regime seen as an important strategy against terrorism.1415 

 

 

16.4.1   United Nations’ lists  

Since 1996, the SC has ordered sanctions against Afghanistan, the Taliban and Bin 

Laden.1416 A decisive turn was taken in 1999, with the adoption of UNSCR 1267, which 

establishes a Committee (1267 Sanctions Committee) to keep an updated list of 

individuals and organisations subjected to travel bans and the freezing of assets.1417 

Further, in 2000, the SC decided to impose a mandatory arms embargo to Afghanistan 

and ordered the freezing of the assets of Bin Laden and those associated with him.1418  

 

The matter came to a climax with Resolution 1373 (2001) which makes the freezing of 

assets of terrorists and terrorist organisations mandatory.1419 However, contrary to 

UNSCR 1267, UNSCR 1373 does not list individual terrorists or terrorist organisations 

but entrusts the Member States to draw their own list. To ensure Member States’ 

compliance with UNSCR 1373, the SC established the Counter-Terrorism Committee 

(CTC). These two UNSC resolutions are a major development as economic sanctions 

are now imposed not only on States, but also on individuals.1420 

 

                                                
1415  In 1999, in a bid to force the Taliban to turn over Osama Bin Laden after the 1998 bombings of the 

USA embassies in Kenya and Tanzania, and in response to the murder of Iranian diplomats by the 
Taliban, it decided inter alia to freeze the funds of the Taliban (Resolution 1267 (1999) adopted by 
the Security Council at its 4051st meeting on 15 October 1999). 

1416  Resolution 1076 (1996), adopted by the Security Council at its 3706th meeting, on 22 October 1996. 
1417  Resolution 1363 (2001) adopted by the Security Council at its 4352nd meeting, on 30 July 2001. See 

also Security Council Committee pursuant to Resolution 1267 (1999)) and 1989 (2011) with respect 
to individuals, groups, undertakings  and other entities associated with Al Qaeda concerning Al 
Qaeda and the Taliban and Associated Individuals and Entities, See also SC Res 1390 (2002).. 
Resolution 1822 (2008) adopted by the Security Council at its 5928th meeting, on 30 June 2008, 
recital.  

1418  Resolution 1333 (2000) adopted by the Security Council at its 4251st meeting, on 19 December 
2000. See also Resolution 1333 (2000) adopted by the Security Council at its 4251st meeting, on 19 
December 2000. 

1419  Resolution 1373 (2001), adopted by the Security Council at its 4385th meeting, on 28 September 
2001. Over USD 91 million have been froze under the sanctions regime. However, Gurule observed 
that in in 2009, “the amount of terrorist assets frozen over the last several years has stalled”, fewer 
and fewer names are being submitted by States for inclusion on the Consolidated List for asset 
freeze. and less names are put on the list. Overall, there has been a decrease or frozen assets. 
(GURULE (2009), p.24).  

1420  TULLY Stephen (2010), Implementing Targeted Sanctions in Australia: A Role for Procedural 
Fairness, Australian Journal of Administrative Law (2009) VOL18 (1), pp.44,4 
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In 2011, recognising that the connection between Al Qaeda and the Taliban was 

fading, and in order to encourage the reconciliation process in Afghanistan, the UN SC 

split in two the list created pursuant to UNSCR 1267.1421 The committee was re-named 

1267/1989 Sanctions Committee or the Al Qaeda Sanctions Committee and the list 

“consolidated list”.1422 For the sake of simplification, the listing under UNSCR 1267 

refers here to the list established by the 1267/1989 Sanctions Committee. 

 

The purpose of the listing under UNSCR 1267 and UNSCR 1373 is linked to anti-

terrorism financing. The listing is an administrative matter and not a criminal one. 

However, its scope and duration has led to considerable hardships and some have 

seen in them a penal effect.1423  

 

The UN listing procedure is not transparent and offers no guarantee of impartiality. 

Names are listed on Member States’ request and are only delisted by consensus. The 

individuals and organisations listed were initially not informed of the reasons of the 

listing. Furthermore, they cannot seize the Sanctions Committee to request a review or 

a delisting.1424 Many have voiced their criticisms about the lack of judicial review for the 

listing under the UNSCR.1425 Despite some recent changes, such as the service of an 

ombudsperson, the process remains an exclusively governmental and diplomatic 

procedure.1426  

 

The lists drawn by Australia and the EU pursuant to these SC resolutions follow 

different procedures and serve different purposes. Broadly, in the EU, there are two 

lists: one pursuant to UNSCR 1267 and subsequent resolutions (Al Qaeda and 

associates list) and UNSCR 1373 (terrorists and terrorist organisations list). Member 

                                                
1421  UNSCR 1988 (2011). See also Report of the Analytical Support and Sanctions Monitoring Team 

pursuant to Security Council resolutions 1267 (1999), 1988 (2011) and 1989 (2011) concerning 
linkages between Al Qaeda and the Taliban as well as other individuals, groups, undertakings and 
entities associated with the Taliban in constituting a threat to the peace, stability and security of 
Afghanistan, S/2011/790, December 2011. The updated list can be seen at 
http://www.un.org/sc/committees/1267/consolist.shtml last visited 5 April 2013. 

1422  Until the end of 2013, the Committee is chaired by the Australian Ambassador Gary Quinlan. 
1423  UN High Commissioner for Human Rights, Report on the protection of human rights and fundamental 

freedoms while countering terrorism, A/HRC/12/22, 2 September 2009, §42. Kadi-3, §150. 
MICHAELSEN Christopher (2010a), The security council's Al Qaeda and Taliban sanctions regime: 
''essential tool'' or increasing liability for the UN's counterterrorism efforts ?, Studies in Conflict and 
Terrorism, May, 2010, Vol.33(5), p.450. 

1424  FASSBENDER Bardo (2006), Targeted Sanctions and Due Process, Study commissioned by the 
United Nations Office of Legal Affairs, Humboldt Universität zu Berlin, 20.03.2006. 

1425  CAMERON Iain (2003 a), UN Targeted Sanctions, Legal Safeguards and the European Convention 
on Human Rights, Nordic Journal of International Law, vol.72, pp.159-214. 

1426  Yassin Abdullah Kadi v Council of the European Union and Commission of the European 
Communities (Kadi -1), Case T-315/01, Judgment of the Court of First Instance (Second Chamber, 
Extended Composition), 21 September 2005, § 267. Yassin Abdullah Kadi v European Commission, 
Case T-85/09, Judgment of the General Court (Seventh Chamber), 30 September 2010, (Kadi - 3), 
p.15. 
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States have also their list, with the one made under UNSCR 1373 containing possibly 

more names than the EU list.1427 

 

In Australia, there are also two lists which may intersect: one pursuant to UNSC 

resolutions and implemented under COTUNA and the Autonomous Sanctions Act 2011 

(Cth). The other one is defined under section 102.1 of the Code. 

 

In contrast with the list under COTUNA, Australia’s proscription list under the Code is 

not drawn pursuant to UNSC Resolutions but by the Governor-General according to 

the Attorney-General’s decision. Its purpose is not to freeze assets but to facilitate the 

prosecution of offences linked with terrorist organisations under sections 102.2 to 

102.8 of the Code. 

 

 

16.4.2  Australia’s and EU’s legislation pursuant to UNSCR 
1267  

Since the EU wanted to avoid a distortion of competition and ensure a uniform 

application of these UNSCR by Member States,1428 it decided to implement them with 

the adoption of Common Positions1429 taken under the Common Foreign and Security 

Policy (CFSP)1430 and the Treaty on the Functioning of the European Union (TFEU).1431 

These Common Positions were in turn implemented by Regulations which list the 

                                                
1427  CAMERON Iain (2003 b), European Union Anti-Terrorist Blacklisting, Human rights law review, vol 3, 

p.235. 
1428  Recitals 4 and 7, Council Regulations (EC) No 881/2002 of 27 May 2002, imposing certain specific 

restrictive measures directed against certain persons and entities associated with Osama Bin Laden, 
the Al-Qaeda network and the Taliban, and repealing Council Regulation (EC) N°467/2001 
prohibiting the export of certain goods and services to Afghanistan, strengthening the flight ban and 
extending the freeze of funds and other financial resources in respect of the Taliban of Afghanistan, 
OJ L139, 29.5.2002, pp.9–22. 

1429  Council Common Position of 17 December 1996 (96/746/CFSP) defined by the Council on the basis 
of Article J.2 of the Treaty on European Union concerning the imposition of an embargo on arms, 
munitions and military equipment on Afghanistan, OJ L342, 31.12.96, p.1; Council Common Position 
of 15 November 1999 concerning restrictive measures against the Taliban (1999/727/CFSP), OJ L 
294, 16.11.99, p.1; Council Common Position of 26 February 2001 (2001/771/CFSP) concerning 
additional restrictive measures against the Taliban and amending Common Position (96/746/CFSP), 
OJ L 057, 27 February 2001, pp.1-2;  Council Common Position of 27 May 2002 
(2002/402/CFSP) concerning restrictive measures against Osama Bin Laden, members of the Al-
Qaeda organisation and the Taliban and other individuals, groups, undertakings and entities 
associated with them and repealing Common Positions 96/746/CFSP, 1999/727/CFSP, 
2001/154/CFSP and 2001/771/CFSP, OJ L139, pp.4-5.  

1430  European Court of Justice, Judgment of the Court (Grand Chamber), European Parliament v Council 
of the European Union (Case C-130/10), 19 July 2012, §17 and 72. 

1431  Article 215(2), TFEU. See Recital, Council Regulation (EU) N°1286/2009 of 22 December 2009 
amending Regulation (EC) N°881/2002 imposing certain specific restrictive measures directed 
against certain persons and entities associated with Osama Bin Laden, the Al-Qaeda network and 
the Taliban, OJ L 346, pp.42-46, 23.12.2009. It was confirmed by the ECJ, in the Judgment of the 
Court (Grand Chamber), European Parliament v Council of the European Union (Case C-130/10), 19 
July 2012. 



 - 307 - 

names of individuals and organisations.1432 The list is established, reviewed and 

amended by the Council acting by unanimity.1433  

 

The objective of the regulations regarding Al Qaeda and associates is to combat 

international terrorism and its financing in order to preserve international peace and 

security.1434 Given the international dimension of the threat, the freezing of funds is 

seen as falling mainly under the EU’s competence in external affairs.1435 The 

regulations do not fall under the provisions relating to the EU’s area of freedom, 

security and justice.1436  

 

Similarly, in Australia, the external affairs character of the listing is predominant. 

Initially, only individuals and organisations listed under UNSCR 1267 were to come 

under COTUNA. However, in contrast with the EU, the list was expanded in 2002 

following UNSCR 1373, and the subsequent amendments of COTUNA.1437 It was 

further amended in 2008 to allow the listing of persons and entities designated by any 

UNSC resolutions. Its purpose is to implement Australia’s obligations to freeze assets 

and to prevent them from being made available.1438 The enactment of the Autonomous 

Sanctions Act 2011 provides the framework for the implementation of similar sanctions 

that “like-minded” States have adopted.1439 Not only is the Autonomous Sanctions Act 

modelled on COTUNA, it is also has similar objectives.1440  

 

                                                
1432  Council Regulation (EC) No 881/2002 of 27 May 2002, OJ L139, 29.5.2002, pp.9–22. Council 

Regulation (EU) N°1286/2009 of 22 December 2009, OJ L 346, pp.42-46, 23.12.2009. 
1433  In accordance with the provisions laid down in Art.1(4), (5) and (6) of Common Position 

2001/931/CFSP. This list has been regularly updated by successive regulations and decisions. See 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX :32001R2580:EN:NOT. 

1434  European Parliament v Council of the European Union (C-130/10), points 68. 
1435  European Parliament v Council of the European Union (C-130/10), points 68 and 78. 
1436  European Parliament v Council of the European Union (C-130/10), point 20. This contrasts with the 

Australian Government’s view that the overseas developmenta constitute the major security threats 
to Australia and Australian interests (Australian Security Intelligence Organisation (ASIO). Report to 
Parliament 2007-08, p.3). “The death of Osama Bin Laden has not made Australia any safer from 
terrorist attacks” in OAKES Dan, Local extremists the threat says ASIO chief, The Age, 27 July 
2011). 

1437  Security Legislation Amendment Act 2002 (Cth); Charter of the United Nations Amendment Act 
2002; Charter of the United Nations (Terrorism and Dealings with Assets) Regulations 2002; Charter 
of the United Nations (Dealing with Assets) Regulations 2008. 

1438  Explanatory Statement, Select Legislative Instrument 2008 n°29, p.1. 
1439  Autonomous Sanctions Bill 2010, Explanatory Memorandum, pp.1 and 2. 
1440  It implements “smart sanctions” against States and individuals such as the freezing of assets, travel 

bans and trade embargos independently of a mandatory UN SC Resolution but retains the objective 
of contributing to international peace and security. The list of those affected is drawn under the 
authority of the Minister of Foreign Affairs. COTUNA was also amended by the International Trade 
Integrity Act 2007 which implements the recommendations made by Commissioner Terence Cole 
QC, who chaired an Inquiry into certain Australian Companies in relation to the UN Oil-for-Food 
Programme. Its scope is however wider since it is does not focus on the Iraq sanctions regime. It 
creates new offences and penalties against those who seek to get around UN sanctions and further 
restricts bribery of foreign officials and increased penalties for existing offences for acting in 
contravention of UN Security Council sanctions relating to terrorist financing. ABETZ Eric, Second 
Reading Speech, International Trade Integrity Bill 2007, 16.08.2007, pp.304,305. 
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Under COTUNA, it is mandatory for the Minister for Foreign Affairs and Trade to list 

persons and entities in the UN Al Qaeda and associates’ list and optional to list 

assets.1441 The criterion for listing is that he “is satisfied on reasonable grounds of the 

prescribed matters”. In Australia, the persons and entities listed under the various 

UNSC resolutions making the freezing of assets mandatory are found under the 

Australian Consolidated List.1442 This is not the case in the EU which keeps two lists. 

 

The listing may be revoked when the Minister “is satisfied that the listing is no longer 

necessary” to give effect to a mandatory SC resolution. COTUNA does not give any 

indication on the procedure to be followed or further criteria that the Minister should 

take into account when listing or delisting. Furthermore, it does not provide any review 

mechanism.1443 It could therefore be inferred that the Minister’s power of appreciation is 

considerably reduced when implementing a mandatory SC resolution under COTUNA. 

A reading of Australia’s legislation in the light of the case-law of the European Court of 

Justice may suggest a different interpretation.  

 

COTUNA also provides for a proscription regime which, similarly to the Code, is based 

on regulations issued under the authority of the Governor-General.1444 However, the 

proscribed persons and entities must be the object of a mandatory SC resolutions 

relating to terrorism and dealing with assets.1445 It is the Minister of Foreign Affairs and 

Trade’s prerogative to list persons or entities.1446 

 

 

 

 

 

 

 

                                                
1441  S15(1) and (3), COTUNA. 
1442  The Australian Consolidated list can be found at: 

http://www.dfat.gov.au/icat/UNSC_financial_sanctions.html 
1443  It follows that the principles of Australian administrative law apply. (DOUGLAS Roger (2012), The 

Judicial Review of Counter-terrorism Measures: a Comparative Study, submission to the Inquiry into 
the Independent Reviewer of Terrorism Laws Bill 2008 (n°2), 16.01.2012, p.17). See also 
MCGARRITY Nicola, (2008), Review of the proscription of terrorist organisations: What role for 
procedural fairness?, AJ Admin Law, Vol.16, pp.45-66. Her paper addresses the listing (proscription) 
under the Code as being done under the authority of the Attorney-General (rather than the Governor 
General). Hence her reflections would apply mutatis mutandis to the listing made by the Minister of 
Foreign Affairs.   

1444  S18 (2) and (3), COTUNA. 
1445   S18(2), COTUNA. 
1446  S15(1), COTUNA. In 2005, the list contained over 540 names (all 443 names from the S/RES/1267 

list, 89 other names designated under the regulations implementing S/RES/1373 and those 
designated by the Minister). FATF (2005), Third Mutual Evaluation Report, p.6, §12. 
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16.4.2.1   The listing and review procedure pursuant to UNSCR 1267 
 
The listing, delisting and review issue is important for it reveals the fundamental 

principles that govern EU’s and Australia’s anti-terrorism legislation. The decisions 

taken by the European Court of Justice (ECJ) in the Kadi and OMPI cases articulate 

fundamental rights in the fight against terrorism. They reflect the importance given to 

fundamental rights in the fight against terrorism over the powers of political authorities 

to proscribe by ukase.1447 Review procedures under the UK and EU legislation contrast 

significantly with Australia’s review process under the Code and COTUNA.  

 

 

16.4.2.1.1    Under EU legislation  

In brief, the facts of Kadi & Al Barakaat are as follows: On 19 October 2001, the UN 

Sanctions Committee put Mr.Kadi, a Saudi national, on its list,1448 and did the same on 

9 November 2001 with Barakaat International Foundation, registered in Sweden.1449 

Consequently, the EU put their names on its list and their assets were frozen under EU 

legislation. Mr.Kadi brought the matter to the court to have the relevant Common 

Decision and Regulation repealed, alleging breaches of his fundamental rights, that is 

the right to a fair hearing, the right to respect for property and of the principle of 

proportionality, and the right to effective judicial review.1450 Al Barakaat had similar 

requests.1451 The Court of First Instance (CFI, later renamed General Court) rejected 

their requests (Kadi – 1 or Kadi GC I)1452 and both cases were joined in appeal to the 

Grand Chamber (ECJ) which granted the appellants’ requests (Kadi – 2 or Kadi CJEU 

I).1453 

 

In its 2005 Decision, the CFI asserted the prominence of international law above the 

EU legal order. It held that the impugned legislation was a direct enactment of UNSCR 

and it had not authority to review, even indirectly, the UNSCR.”1454 The Court, however, 

                                                
1447  Originally, a decree or an edict of the Tsar. By extension, it refers to arbitrary decisions or imperative 

orders. 
1448  Kadi – 1 (Kadi GC I), § 23. 
1449  Ahmed Ali Yusuf and Al Barakaat International Foundation v Council of the European Union and 

Commission of the European Communities, Case T‐306/01, Judgment of the Court of First Instance, 
21 September 2005, ECR II‐3533, (Yusuf and Al Barakaat 2005) §§24 and 25. See under 7.3.3, 
social and economic issues. 

1450  Kadi – 1/ (Kadi GC I), §59. 
1451  Yusuf and Al Barakaat), §42. 
1452  Kadi – 1/ (Kadi GC I), 
1453  Yassin Abdullah Kadi, Al Barakaat v Council of the European Union, Case C-415/05 P (Joined 

Cases C-402/05 P, C-415/05 P), Judgment of the Court (Grand Chamber) of 3 September 2008, 
(Kadi – 2/ Kadi CJEU I)). 

1454  Kadi – 1/ (Kadi GC I), §59.  
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opened the door for a review of the “disputable” basis1455 of the jus cogens, 

“understood as a body of higher rules of public international law binding on all subjects 

of international law, including the bodies of the United Nations, and from which no 

derogation is possible.”1456 It nevertheless concluded that there was no violation of 

fundamental rights,1457 which suggests that jus cogens does not offer the same 

standard of review as the general principles on which EU legislation is based.1458 

 

In reviewing the CFI decision, the ECJ took a different approach. It did not examine the 

issue at hand by reference to jus cogens1459 nor did it dispute the prominence of 

international law above the EU legal order. Rather, it took a very “EU stance”.  

 

The ECJ made two fundamental observations. Firstly,  

[I]t must […] be noted that the Charter of the United Nations does not impose 

the choice of a particular model for the implementation of resolutions adopted 

by the Security Council under Chapter VII of the Charter, since they are to be 

given effect in accordance with the procedure applicable in that respect in the 

domestic legal order of each Member of the United Nations. The Charter of the 

United Nations leaves the Members of the United Nations a free choice among 

the various possible models for transposition of those resolutions into their 

domestic legal order.1460 

Consequently, the contested regulation cannot be considered an act directly 

attributable to the UN. It is rather an internal matter.1461 Hence, the ECJ has jurisdiction 

to review the validity of Community measures in the light of fundamental rights.1462 

 

Secondly, the ECJ observed that the UNSCR in question do not make the absence of 

judicial review mandatory or oppose the respect of fundamental freedoms in 

                                                
1455  EECKHOUT Piet (2007), Community Terrorism Listings Fundamental Rights and UN Security 

Council Resolutions. In Search for the Right Fit, European Constitutional Law Review, 2007, 
Vol.3(2), p.197. 

1456  Kadi – 1 (Kadi GC I), §226. 
1457  “In the circumstances of this case, the applicants’ interest in having a court hear their case on its 

merits is not enough to outweigh the essential public interest in the maintenance of international 
peace and security in the face of a threat clearly identified by the Security Council in accordance with 
the Charter of the United Nations.” (Yusuf and Al Barakaat 2005, §344 and Kadi – 1 (Kadi GC I), 
§288). 

1458  EECKHOUT Piet (2007), Community Terrorism Listings Fundamental Fights and UN Security 
Council Resolutions. In Search for the Right Fit. European Constitutional Law Review, Vol.3(2), 
p.187. TZANAKOPOULOS Antonios (2010), United Nations Sanctions in Domestic Courts: From 
Interpretation to Defiance in Abdelrazik v. Canada, Journal of International Criminal Justice 8 (2010), 
p.258. 

1459  Kadi – 1, (Kadi GC I), §§ 327 and 329. 
1460  Kadi – 1, (Kadi GC I), § 298. 
1461  Kadi – 1, (Kadi GC I), § 314. 
1462  Kadi – 1, (Kadi GC I), § 317. 



 - 311 - 

general.1463 In other words, the absence, in the UNSC resolutions, of provisions 

regarding mechanisms which guarantee fundamental rights does not imply that they 

should be forgone in the implementation stage at the national level. 

 

The Court held that “the rights of the defence, in particular the right to be heard, and 

the right to effective judicial review of those rights, were in the disputed case patently 

not respected.”1464 Consequently, the ECJ annulled, on account of several 

infringements of the EU legal order, the impugned legislation,1465 insofar as it 

concerned the two appellants.  

 

Some academics have acclaimed the ECJ’s ruling as a victory for human rights, 

vindicating criticisms that have been voiced about the lack of judicial review for the 

listing under the UNSCR.1466 Others have been very critical of the ECJ’s decision for 

indirectly reviewing the UNSCR,1467 and seeing it as weakening EU’s commitment to 

international law and institutions, even naming its reasoning as “chauvinist”.1468 These 

criticisms are an overreaction. The ECJ decision does not depart from the international 

order, for two reasons, even if it has indirectly exposed the failing of the UN listing 

mechanism in regard to fundamental rights. First, the responsibility of listing and de-

                                                
1463  Kadi – 1, (Kadi GC I), § 299. 
1464  Kadi – 1 (Kadi GC I), §337. In addition, it noted that “because the Council neither communicated to 

the appellants the evidence used against them to justify the restrictive measures imposed on them 
nor afforded them the right to be informed of that evidence within a reasonable period after those 
measures were enacted, the appellants were not in a position to make their point of view in that 
respect known to advantage. Therefore, the appellants’ rights of defence, in particular the right to be 
heard, were not respected.” §348). Finally, it held that, “in the circumstances of the case, the 
imposition of the restrictive measures laid down by the contested regulation in respect of Mr. Kadi, by 
including him in the list contained in Annex I to that regulation, constitutes an unjustified restriction of 
his right to property.” (§370). 

1465  Council Regulation 881/2002, OJ L139, 29.5.2002, pp.9–22. 
1466  CAMERON (2003 b), pp.225-256; MICHAELSEN (2010a), p.459; MICHAELSEN Christopher 

(2010b), The Security Council's Practice of Blacklisting Alleged Terrorists and Associates: Rule of 
Law Concerns and Prospects for Reform, NZJPIL, Vol. 8, pp.71-89. 

1467  MICHAELSEN Christopher (2009), Kadi and Al Barakaat v Council of the European Union and 
Commission of the European Communities: The Incompatibility of the United Nations Security 
Council's 1267 Sanctions Regime with European Due Process Guarantees, Melbourne Journal of 
International Law, May 2009, Vol.10(1), p.343. TZANAKOPOULOS (2010), p.257. 

1468  DE BÚRCA Grainne (2010), The European Court of Justice and the International Legal Order after 
Kadi, Howard International Law Journal, Vol.51, n°1, Winter 2010, p.4. Burca’s view is quite ironical 
given that the author admits that US courts hold similar views, which are based on the Americans’ 
conviction about the “merits of US-style democracy” and the “power of the US in the international 
realm” (p.45). Further, as Eeckhout points out, one cannot see what is chauvinist and parochial 
about the court applying fundamental rights norms which are so similar to the ICCPR and which the 
UN itself promotes and seeks to enforce (EECKHOUT Piet (2010), The Growing Influence of 
European Union Law, Fordham International Law Journal, Vol.33(5), pp.1504-1505.) GOWLLAND-
DEBBAS calls for a new reading of collective security in light of the growing importance of human 
rights in international law and wishes for an international debate on this issue rather than resolutions 
at the (EU) regional level. (Is the UN Security Council Bound by Human Rights Law?, American 
Society of International Law Proceedings, 2009, Vol.103, p.202). 

  Some have seen in the ECJ decision a resurgence of the dualism approach to the international legal 
order (MICHAELSEN (2009), p.343, DE BÚRCA (2010), p.2. EECKHOUT (2010, p.1501) dismissed 
this interpretation calling the concept outdated and inadequate for a proper reflection on the 
relationships between legal systems. 
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listing rests technically with the Sanctions Committee and not the SC. Though the SC 

is engaged,1469 for practical reasons, it stays at arm’s length. This distance makes room 

for criticisms and improvement of the listing procedure. In fact, the Sanctions 

Committee has reviewed its listing procedure and established an ombudsperson to 

whom de-listing requests is to be addressed for examination by the Sanctions 

Committee.1470  

 

Second, though the CFI’s ruling affirms the autonomy of the EU’s legislation 

implementing the UNSCR 1267, 1471 it is only partial and cannot be construed as a 

departure from the international order. The ECJ’s annulment of a regulation does not 

free Member States of their obligation under international law.1472 When implementing 

a mandatory UNSCR, the EU finds itself rather in a position akin to a EU Member State 

when it has to transpose a CFD into its domestic law: The substance of the decision is 

to be respected but the implementation in Member States is done according to the 

Member’s legal order. Since, in the EU, the respect of human rights is fundamental to 

its legal order,1473 the Common Position and Regulations should have included 

provisions regarding effective judicial protection. In short, there is an autonomy of the 

EU legal order when implementing international legislation on the internal level. The 

ECJ does not get into the issue of a hierarchy of legal norms.1474  

 

The autonomy of EU law was further asserted in Kadi-3 (or Kadi GC II). The General 

Court interpreted Kadi-2 (Kadi CJEU I) as stating that so far as “the principles of liberty, 

democracy and respect for human rights and fundamental freedoms, enshrined in 

article 6(1) EU as a foundation of the Union” are at stake, “the constitutional framework 

created by the EC Treaty” is a “wholly autonomous legal order, not subject to the 

                                                
1469  Ultimately, the listing is done under the authority of the SC, as it established and oversees the 

Sanctions Committee. 
1470   UNSCR 1822 (2008) and 1904 (2009). Kadi – 3 (Kadi GC II), §§24-27.  
1471  ROBERT Emilie (2012), L’Etat de droit et la lutte contre le terrorisme dans l’Union européenne - 

Mesures européennes de lutte contre le terrorisme suite aux attentats du 11 septembre 2001, Thèse 
pour obtenir le grade de Docteur en droit, Université Lille 2 – Droit et Santé, 16 February 2012, p.38. 

1472  EECKHOUT (2007), pp.191,192. 
1473  Kadi – 1 (Kadi GC I), § 335: “[t]he principle of effective judicial protection is a general principle of 

Community law stemming from the constitutional traditions common to the Member States, which 
has been enshrined in Articles 6 and 13 of the ECHR, this principle having furthermore been 
reaffirmed by Article 47 of the Charter of fundamental Rights of the European Union, proclaimed on 7 
December 2000 in Nice […]” 

1474  According to Christina ECKES this was very wise: “As a matter of principle, the desire for a formal 
hierarchy under international law is understandable; in practice however, it allows actors unfettered 
by constitutional constraints to set aside the existing constraints at ‘lower levels’ of this hierarchical 
construction. Ultimately, this hollows out the existing constitutional foundations from above; it does 
not reinforce shared values in international law.” ECKES Christina (2009a), Test Case for the 
Resilience of the EU’s Constitutional Foundations International Sanctions against Individuals, 
European Public Law, Sept, Vol.15(3), p.377. 
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higher rules of international law – in this case the law deriving from the Charter of the 

United Nations.”1475 

 

This affirmed autonomy may only be temporary.1476 A parallel can be drawn between 

the ECJ’s ruling in Kadi-2 (Kadi CJEU I) and the German ruling in Solange I 1477. In 

short, in 1974, the Court of Karlsruhe stated the autonomy of the German legal 

order1478 from the Community’s order, as long as fundamental rights were not 

sufficiently protected within the EC.1479 In other words, as long as EC legislation did not 

uphold fundamental rights in a similar way to the German constitution, the German 

courts would not observe the supremacy of EC laws over German laws when 

fundamental rights were at stake.1480 This situation remained until 1986 when the Court 

stated that the EU legal order sufficiently protected fundamental rights, but said it 

would retain the right to resort to the same rule as in Solange I, should it be needed.1481 

Other EU member States have adopted a similar stance.1482 In Kadi-2 (Kadi CJEU I), 

the ECJ, even though it stated the autonomy of the EU legal order, still examined the 

UN listing process and found it wanting.1483 This could indeed be a hint that as long as 

the UNSC resolutions do not respect individual fundamental rights, the ECJ would 

insist on the autonomy of EU’s legal system.1484 

 

The ECJ’s ruling did not remove the names of the appellant from the list.1485 The 

effects of the impugned regulation were maintained for a maximum period of three 

                                                
1475  Kadi – 3 (Kadi GC II), §119. 
1476  GAUTIER Marie  (2008), Lutte contre le terrorisme et droits fondamentaux: le droit international sous 

la surveillance de la CJCE, La semaine juridique, édition générale n° 45, 5 novembre, II 10186, p.7. 
1477  Solange I, BVerfGE 37, 271 2 BvL 52/71. “So lange” in German means “as long as”. See 

EECKHOUT (2010), pp.1505, 1506.  
1478  As enshrined in its constitution. 
1479  For a discusson on Solange, see CALLEWAERT Johann, Cour constitutionnelle allemande (2e 

chambre), 7 juin 2000 (2 BvL 1/97), Revue trimestrielle des droits de l’homme, 2001, pp.1183-1205, 
and HAENEL HUBERT, Rapport sur l'arrêt rendu le 30 juin 2009 par la Cour constitutionnelle 
fédérale d'Allemagne (Cour de Karlsruhe) au sujet de la loi d'approbation du traité de Lisbonne, 
Rapport d'information n° 119 (2009-2010) fait au nom de la commission des affaires européennes, 
déposé le 26 novembre 2009, pp.10-13, http://www.senat.fr/rap/r09-119/r09-1192.html, last visited 3 
May 2013. ECKES (2009a), pp.371-372. 

1480  Several other Member States of the EU took a similar stance, for instance… 
1481  Solange II, BVerfGE 73, 339 2 BvR 197/83. FROWEIN J.A (1988), Solange II (BVerfGE 73, 339). 

Constitutional complaint Firma W, Common Market Law Review, Vol. 25, pp. 201-206.  For further 
discussion on this issue, see JANCIC Davor (2010), Caveats from Karlsruhe and Berlin: Whither 
Democracy after Lisbon? Columbia Journal of European Law, Summer, Vol.16(3), pp.337-383. 

1482  In particular France and Italy, and several new Members States, such as Sweden and States from 
Central Europe. See PRESHOVA Denis (2012), Battleground or Meeting Point? Respect for National 
Identities in the European Union - Article 4(2) of the Treaty on European Union, Croatian Yearbook 
of European Law and Policy, Vol.8, pp.279-281. 

1483  Kadi – 3 (Kadi GC II), §128 
1484  Kadi – 2 (Kadi CJEU I), §322. For a dissenting view, see ECKES Christina (2009b), EU Counter-

Terrorist Policies and Fundamental Rights: The Case of Individual Sanctions, Oxford Studies in 
European Law, OUP, pp.261-302. 

1485  The ECJ ruled that it had not been in a position to review the grounds for listing and hence assess its 
compliance with human rights. REF 
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months to allow the Council to take a new decision in accordance with the ECJ 

decision.1486  

  

Following the ECJ’s decision, the Council has issued a new regulation, amending the 

contested one and indicating the redress procedure.1487 On this basis, the Commission 

issued a new Regulation which still mentioned Mr. Kadi’s name, copying the motives 

given by the Sanction Committee, without having received any evidence.1488 The 

Commission alleged that its power of review was limited to “wholly manifest errors of 

fact or assessment, such as an error as to the identity of the person designated”,1489 

and it could not review the UN decision. COTUNA holds a similar deference.1490 Mr. 

Kadi appealed against the new Regulation. The General Court found that if the 

intensity and extent of judicial review were limited in the way advocated by the 

Commission, “there would be no effective judicial review of the kind required by the 

Court of Justice in Kadi but rather a simulacrum thereof.” (Kadi-3 or Kadi GC II)1491 

Kadi-3 (Kadi GC II) is an even stronger indictment that the impugned UNSC resolutions 

are breaching fundamental rights.  

 

Consequently, Mr. Kadi’s request was granted in 2010 (Kadi-3 /Kadi GC II). The 

Commission and the Council, supported by a large number of EU Member States, 

appealed against Kadi-3 (Kadi GC II).1492 In its decision on 18 July 2013, the Grand 

Chamber of the CJEU dismissed the appeals (Kadi-4 or Kadi CJEU II)).1493 Though it 

upheld the precedent decision in Kadi-3 (Kadi GC II), stating that the presented 

evidence did not substantiate maintaining Mr. Kadi’s name on the EU sanctions list, it 

gave the Court the opportunity to clarify the standard of review that should be applied 

in checking the implementation of measures that are designed to give effect to 

resolutions adopted by the Security Council under Chapter VII of the UN Charter and 

the type of judicial protection that should be afforded when fundamental rights are at 

stake.  

 

                                                
1486  Kadi – 2 (Kadi CJEU I), §§372-376. 
1487  Council Regulation (EU) N°1286/2009 of 22 December 2009, pp.42-46. 
1488  Kadi – 3 (Kadi GC II), §95. GAUTHIER called it a “twin list”. GAUTIER (2008), p.4. 
1489  Kadi – 3  (Kadi GC II), §96. 
1490  Art.15(1) and (3), COTUNA. The Minister must be “satisfied of the prescribed matters”. 
1491  Kadi – 3 (Kadi GC II), §123. 
1492  The Advocate General Bot has delivered his opinion on 19 March 2013. He recommended that the 

judgement be set aside (Opinion of Avocate General Bot, Joined Cases C‐584/10 P, C‐593/10 P and 
C‐595/10 P, European Commission Council of the European Union United Kingdom of Great Britain 
and Northern Ireland v Yassin Abdullah Kadi, 19 March 2013). 

1493  European Commission, United Kingdom of Great Britain and Northern Ireland, and the Council of the 
European Union v. Yassin Abdullah Kadi, Joined Cases C-584/10 P, C-593/10 P and C-595/10 P, 
Judgment of the Court (Grand Chamber), 18 July 2013 (Kadi – 4 or Kadi CJEU II). 
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Reiterating the statement by the General Court in its previous decision, the Court 

emphasised that the EU Courts must ensure in principle the full review of the 

lawfulness of all Union acts in the light of the fundamental rights forming an integral 

part of the EU legal order.1494 In particular, respect for the rights of the defence and the 

right to effective judicial protection requires that the competent EU authority must 

disclose to the individual concerned the specific and concrete reasons why the 

competent authorities consider that the individual concerned must be subject to 

restrictive measures,1495 including the evidence upon which the basis of the impugned 

decision rests.1496 It is the task of the competent EU authority to establish that these 

reasons are well founded. It is not the task of that person to adduce evidence of the 

negative, that those reasons are not well founded.1497  

 

Overriding considerations pertaining to the security of the EU, one of its Member 

States or even to the conduct of their international relations may preclude the 

disclosure of some information or evidence to the person concerned but these 

considerations cannot under any circumstances constitute a ground for any claim of 

secrecy or confidentiality of information or evidence preventing the EU Courts from 

considering it.1498 Undisclosed information cannot constitute a ground for restricting a 

person’s fundamental rights. In Mr. Kadi’s case, the EU authorities had disclosed all 

the information they had received from the UN Sanctions Committee, that is the 

summary of reasons, but they could not justify it by any evidence.1499 

 

This standard of review is to be applied as long as the UN cannot grand full judicial 

protection, hereby stating that any ex officio review set up with the UN Sanctions 

Committee or the newly established UN Ombudsperson procedure is not sufficient.1500 

 

According to the Court,  

[t]he essence of effective judicial protection must be that it should enable the 

person concerned to obtain a declaration from a court, by means of a judgment 

ordering annulment whereby the contested measure is retroactively erased 

from the legal order and is deemed never to have existed, that the listing of his 

name, or the continued listing of his name, on the list concerned was vitiated by 

illegality, the recognition of which may re‐establish the reputation of that person 
                                                
1494  Kadi-4 (Kadi CJEU II), § 97. 
1495  Kadi-4, (Kadi CJEU II), §111. 
1495  Kadi-4, (Kadi CJEU II), §116. 
1496  Kadi-4, (Kadi CJEU II), §111. 
1497  Kadi-4, (Kadi CJEU II), §§120, 121. 
1498  Kadi-4, (Kadi CJEU II), §125. 
1499  Kadi-4, (Kadi CJEU II), §110. 
1500  Kadi-4, (Kadi CJEU II), §133. 
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or constitute for him a form of reparation for the non-material harm he has 

suffered.1501 

 

Eventually, the UN Sanctions Committee deleted Al Barakaat’s Swedish branch from 

the list,1502 and all other Al Barakaat branches on 21 February 2012.1503 In October 

2012, it removed Mr. Kadi’s name from its list.1504 The judicial challenges1505 to the 

implementation to UNSCR 1267 have certainly played a role in the changes that the 

Sanctions Committee has implemented to its own listing and de-listing procedure. 

However, still much needs to be done before the ECJ would be satisfied that 

fundamental rights, as defined in the EU legal order, are respected by the UN 

Sanctions Committee.1506 

 

 

16.4.2.1.2   In Australia 

Under COTUNA, the listing process remains on the whole confidential and the listing 

decision rests solely on the discretion of the Minister provided that is satisfied that the 

legal requirements are met. Regulations may be issued to detail these requirements. 

However, the Charter of the United Nations (Sanctions – Al Qaeda and the Taliban) 

Regulations 2008 (Cth) (Al Qaeda Reg) only specifies various prohibitions but no 

guidance regarding the listing process. Reference must therefore be made to 

COTUNA.1507 

 

The Minister’s discretion is not restricted to the process of the listing but to the listing 

itself. Under section 15, he must list a person “if he is satisfied on reasonable grounds 

of the prescribed matters”.1508 This would suggest that when the Sanctions Committee 

lists a person, the Minister is bound to put that name on the Australian list. However, 

the absence of indication as to what may satisfy the Minister “on reasonable grounds” 

opens the door to another interpretation. It would suggest that the Minister has the 

                                                
1501  Kadi-4  (Kadi CJEU II), §134. 
1502  ÖHLÉN Mats, al-Barakaat has been removed from terror list, Stockholmnews.com, 16.10.2009, 
1503  Security Council SC/10549, Security Council Al Qaeda Sanctions Committee Deletes One Individual 

and 17 Entities from its List, Department of Public Information, News and Media Division, New York, 
21 February 2012. 

1504  Thirteenth report of the Analytical Support and Sanctions Implementation Monitoring Team submitted 
pursuant to resolution 1989 (2011) concerning Al Qaeda and associated individuals and entities, 
S/2012/968, p.31. 

1505  MICHAELSEN (2010a), pp.452. 
1506  See also the comments of ANDERSSON Torbjörn, CAMERON Iain, NORDBACK Kenneth (2003), 

EU Blacklisting: The Renaissance of Imperial Power, but on a Global Scale, European Business Law 
Review, Vol.14, p.141. 

1507  The provisions of the Charter of the United Nations (Dealing with Assets) Regulations 2008 regard 
both the UNSCR 1267 and 1373. 

1508  S15(1), COTUNA. 
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latitude to refuse a listing when it is apparent to him that the person is not involved in 

terrorism, for instance following a court decision. 

 

This is reinforced by the text of section 16 which allows the Minister to revoke a listing 

under section 15 if he is satisfied that the listing is no longer necessary to give effect to 

a mandatory UN SC resolution on terrorism and dealing with assets.1509 It is submitted 

that had the legislature wanted to remove all autonomy from the Minister in the listing 

and de-listing process, it would have phrased the sections differently. By insisting that 

the Minister must be satisfied, it empowers the Minister to decide what constitutes the 

necessary presence of a name on the list. Further, that the Minister is given latitude is 

underlined by section 19 which provides that the effect of the listing ceases not only 

when the name has been removed from the Consolidated List, which would be 

required if the Australian list depended solely on the UN list, but also when the Minister 

revokes the listing.1510 

 

The ministerial autonomy in enforcing a mandatory UNSC resolution on terrorism is 

indirectly corroborated by Kirby J in Thomas v Mowbray:  

Various restrictions on compliance with resolutions of the Security Council need 
to be noted. While the Security Council’s powers are broad, the Charter is itself 
authority for the proposition that the Security Council is not exempt from 
international law. Relevantly, the Council’s decisions must comply with the 
Purposes and Principles of the UN. These include the requirement to maintain 
international peace and security “in conformity with the principles of justice and 
international law” and the need to ensure “respect for human rights and for 
fundamental freedoms”.1511 

 

Kirby J went on further to specify that UNSCR 1267 and 1373 are “binding on Australia 

as a party to the Charter but subject always, within Australia, to any relevant limitations 

or restrictions of the Australian Constitution.1512 

 

Regarding the de-listing, it must be emphasised that COTUNA does not state the level 

of satisfaction required for delisting. The requirement of being “satisfied on reasonable 

grounds” is absent in the de-listing decision. Hence the Minister’s discretion is greater 

for de-listing than for listing, suggesting an autonomy of the executing powers from the 

decision of the Sanctions Committee, particularly in the de-listing process. 

                                                
1509  Precisely, a mandatory UNSC Resolution taken pursuant to Chapter VII of the Charter relating to 

terrorism and dealing with assets (s16, COTUNA). 
1510  S19(1) and (3), COTUNA. 
1511  Thomas v Mowbray [2007] 233 CLR 307 [281]. 
1512  Thomas v Mowbray [2007] 233 CLR 307 [282] which cites Bradley v Commonwealth [1973] 128 CLR 

557 [582-583]; 47 ALJR 504. 
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The listing declaration issued under COTUNA expires after 2 years and needs to be 

renewed if the “Minister is satisfied on reasonable grounds of the matters prescribed” 

that the purposes for which it was listed are still current.  

 

Parallel can hence be drawn from the jurisprudence of OMPI.1513 In order to ensure the 

surprise effect of the freezing order and its worldwide application, the Minister could be 

obliged pursuant to UNSCR 1267 to list that person in Australia, at least unless he 

knows that the listing is unjustified. Once the listing has been made, the Minister has 

the latitude to delist when he considers that it is no more necessary. Arguably, it is no 

more necessary when the person’s name has been removed from the UN 

Consolidated List. It is also no more necessary, it is submitted, when the person is not 

involved in terrorist activities, or in other words, when the listing is found to be 

unjustified following a review or judicial process. 

 

COTUNA does not make allowance for such a process. It even does not provide for the 

person concerned to be heard, either before the decision is taken (which is in line with 

Kadi) or afterwards, nor even to be informed.1514 This contrasts with the 

recommendations of the Federal Court of Australia (FCA) which require that the owner 

of the assets be heard as early as possible when a freezing order is issued.1515 It is the 

FCA’s view that a freezing order is a serious measure because it can restrict the right 

to deal with assets, and is commonly granted without notice. Consequently, it should 

be viewed as an extraordinary interim remedy, and a proper review of the Minister’s 

decision should be conducted as early as possible.  

 

COTUNA provides that a listed person or entity may ask the Minister to revoke the 

Australian listing.1516 The Minister is not obliged to consider it if a similar request has 

been made less than 12 months before.1517 Giving the power to de-list to the one who 

took the initial decision undermines the objectivity of both the listing and de-listing 

process.1518 The only available recourse for review is under the Administrative 

Decisions (Judicial Review) Act 1977 (Cth) (ADJR Act) which is limited to the legality of 

                                                
1513  Organisation des Modjahedines du peuple d’Iran v. Council, Case T-228/ 02, Judgment of the Court 

of First Instance (Second Chamber), 12 December 2006 is discussed below 12.5.3.1.1. 
1514  The same is true under the Autonomous Sanctions Act 2011. S21, Autonomous Sanctions Act 2011 

also provides that information is transmitted to financial institutions so that they can implement the 
sanctions. 

1515  Federal Court of Australia, Practice Note CM 9, Freezing Orders (Also known as “Mareva Orders” or 
“Asset Preservation Orders”). 

1516  S17 (1), COTUNA. 
1517  S17 (3), COTUNA. 
1518  MCGARRITY (2008), p.49. 
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the procedure.1519 Under COTUNA, there is no procedure laid down for an independent 

review on merit that would go near satisfying the requirements spelt out in Kadi. The 

pre-eminence of the executive power under Australia’s anti-terrorism legislation 

weakens the democratic mechanism underlying the principle of the separation of 

powers.1520  

 

Finally, it is worth noting that Australia’s legislature does admit that assets may be 

frozen “wrongly” since it entitles their owners to seek compensation from the 

Commonwealth for the loss incurred.1521 However no indication is given as to what 

constitute “wrongly” except that it excludes action done in good faith and without 

negligence. Under COTUNA, there is no compensation for damage to reputation for a 

“wrong” listing. 

 

The administrative nature of the ministerial decision under COTUNA is not disputed. 

However, its severity and the lasting effect make it akin it to a penal decision. It is 

therefore proposed that regulations be made to ensure not only that procedural 

fairness be guaranteed,1522 but also that an effective review of its merit be undertaken, 

at least before the listing is subject to renewal. 

 

 

16.4.2.1.3    Under the ICCPR 

In Nabil Sayadi and Patricia Vinck v Belgium,1523 the UN Human Rights Committee 

(HRC) held that it was competent,1524 to rule on communications from individuals who 

claim to be victims of a violation of any of the rights set forth in the Covenant, and who 

are subject to the jurisdiction of a State party,1525 even when it regards the compatibility 

with the Covenant of the national measures taken to implement a UN SC resolution.1526 

It concluded that  

                                                
1519  Applying mutatis mutandis the suggestion of the Security Legislation Amendment (Terrorism) Bill 

2002 ([No.2) (Cth), Explanatory Memorandum, p.16. 
1520  For a discussion on the issue of individual sanctions and the separation of powers, see ECKES 

(2011), Controlling the Most Dangerous Branch From Afar: Multilayered Counter-Terrorist Policies 
and the European Judiciary, Amsterdam Law School Legal Studies Research Paper N°2011-08. 

1521  S25 COTUNA. To seek redress, a claim must be lodge by the owner with the Department of Foreign 
Affairs and Trade pursuant to the Statutory Declarations Act 1959 (Cth). The Consolidated list can be 
found at: http://www.dfat.gov.au/icat/UNSC_financial_sanctions.html 

1522  TULLY (2010), p.58. 
1523  Nabil Sayadi and Patricia Vinck v Belgium, Communication N°1472/2006, U.N. Doc. 

CCPR/C/94/D/1472/2006, 22 October 2008. 
1524  On the basis of the Optional Protocol. 
1525  §7.2, Nabil Sayadi and Patricia Vinck v Belgium. A minority disputed this view. 
1526  §10.6, Nabil Sayadi and Patricia Vinck v Belgium. It avoided dealing with the disputed issue of a 

possible conflict between national obligations under the Charter (art.103) and the Covenant by 
stating that the UN SC resolutions were not "obligations" within the meaning of Art.103 (§5.6).  
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Article 103 of the Charter does not override the illegality of violations of the 
Covenant. Article 103 does not exempt a State that gives Charter obligations 
precedence over other international obligations from its international 
responsibilities, and it is not a ground for precluding the wrongfulness of an act 
in the form of a violation of an obligation not contained in the Charter.1527 

 

It was the first time that a UN Committee, specially set up to overview the 

implementation by Member States of human rights obligations, found that national law 

taken pursuant to UN SC Resolutions was in breach of the Covenant. It indirectly put in 

the limelight the legitimacy of SC sanctions in regard to human rights.1528 The HRC 

established the responsibility of the State for putting the authors on the Consolidated 

list on the basis of incorrect information.1529 The Committee declared that the authors’ 

rights to travel freely had been breached and their honour and reputation unlawfully 

attacked by the dissemination of personal information following their listing by the 

Sanctions Committee, given the negative association that can been inferred from it.1530 

This decision is sure to set a precedent, particularly for those who cannot access the 

ECJ or the ECtHR to seek redress. Non-European residents of States who are Party to 

the ICCPR, such as Australia, may now be inclined to petition the UN Human Rights 

Committee.1531 

 

 

In July 2009, Sayadi and Vinck’s names were removed from the Consolidated list and 

the EU list.1532 Sayadi and Vinck’s request for compensation was declined by the 

Belgium authorities, arguing a lack of legal basis.1533 This should not be the case under 

COTUNA.1534 

                                                
1527  §5.8, Nabil Sayadi and Patricia Vinck v Belgium. 
1528  FLAUSS Jean-François (2010), Les listes noires » de l’O.N.U. devant le Comité des droits de 

l’homme, Revue trimestrielle des droits de l'homme, Vol.82, p.373. 
1529  §10.7, Nabil Sayadi and Patricia Vinck v Belgium. On October 2002, the Global Relief Foundation, 

an American Muslim charity, was put on the UN sanctions list (§2.2). Sayadi and Vinck (the authors), 
both Belgian nationals, were the director and secretary of the European branch of the American 
association. In November 2002, the Belgium authorities communicated this information to the 
Sanctions Committee. The authors’ names were put on the UN Consolidated List in January 2003, 
and subsequently on the EU list. A Belgian criminal investigation against them was eventually 
discontinued but their names remained listed. The HRC also noted that other States had branches of 
the American association on their territory, and they did not report the administrators names to the 
Sanctions Committee (§9.2). 

1530  §10.12, Nabil Sayadi and Patricia Vinck v Belgium. 
1531  See the petition adressed to UN Human Rights Committee by Ben Saul and Nicholas Poynder on 

behalf of Dr Sheikh Mansour Leghaei, 16 April 2010. 
1532  Réponses écrites du Gouvernement de la Belgique à la liste de points à traiter (CCPR/C/BEL/Q/5) 

se rapportant à l’examen du cinquième rapport périodique de la Belgique (CCPR/C/BEL/5), 
CCPR/C/BEL/Q/5/Add.1, 21.09.2010, p.2. See also ICCPR, Human Rights Committee 100th 
session Geneva, 11–29 October 2010, CCPR/C/BEL/CO/5, 16 November 2010.    

1533  WILE Paul, Question écrite n° 4-5401 du 7 décembre 2009 au vice-premier ministre et ministre des 
Affaires étrangères et des Réformes institutionnelles. However, Cameron held that under the then 
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By deciding to refer their case to the HRC rather than the ECtHR, Sayadi and Vinck 

undoubtedly contributed significantly towards the cause of human rights within the 

Sanctions Committee, considering that a ruling of the HRC arguably carries more 

weight in the UN than a ruling by the ECtHR or the ECJ.1535 Nevertheless, this exercise 

could have been prevented had the SC from the onset taken anti-terrorism measures 

consistent with human rights.1536 

 

 

16.4.2.1.4   Other jurisdictions 

Other national jurisdictions have followed the approach taken by the European Court of 

Justice.1537 They have declared themselves competent to review national laws 

implementing UNSCR 1267.1538 They have held the Sanctions Committee’s system of 

listing to be incompatible with the fundamental right to effective review before an 

independent and impartial court.1539 For instance, in Abdelrazik v Canada, Zinn J sitting 

in the Federal Court said: 

I add my name to those who view the 1267 Committee regime as a denial of 
basic legal remedies and as untenable under the principles of international 
human rights. There is nothing in the listing or de-listing procedure that 
recognises the principles of natural justice or that provides for basic procedural 
fairness. [...] The 1267 Committee listing and de-listing processes do not even 
include a limited right to a hearing. It can hardly be said that the 1267 
Committee process meets the requirement of independence and impartiality 
when, as appears may be the case involving Mr Abdelrazik, the nation 
requesting the listing is one of the members of the body that decides whether to 
list or, equally as important, to de-list a person. The accuser is also the 
judge.1540 

 

                                                                                                                                          
EC Treaty, the Council would be liable for compensation. See CAMERON (2003a), p.213, and note 
140. 

1534  S24, COTUNA and 44, COTUN Reg provide that payment of indemnities is excluded for anything 
done in good faith and without negligence in compliance with SC resolutions dealing with terrorist 
assets. Given the Committee’s ruling, the Belgium authorities would not be able to claim having 
acting in good faith. 

1535  FLAUSS (2010), p.382.   
1536  FLAUSS Jean-François (2010), p.378. 
1537  Kadi - 3, §122. 
1538  R. v. Khawaja [2006] O.J. N°4245; 2006 ON.C. LEXIS 4158, Judgment of 24 October 2006. 
1539  A, K, M, Q & G v. HM Treasury [2008] EWCA Civ 1187 [152]. For a discussion of court cases, see 

TZANAKOPOULOS Antonios (2011). Disobeying the Security Council - Countermeasures against 
Wrongful Sanctions, Oxford University Press, especially pp.131-137. 

1540  Abdelrazik v The Minister of Foreign Affairs [2009] FC 580, §51. Judgment of the Federal Court of 
Canada of 4 June 2009. 
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The UK courts have been more cautious. The England and Wales High Court annulled 

several assets freezing decisions of HM Treasury.1541 They were found to be ultra vires, 

mainly because the Treasury took its decisions on the basis of the United Nations Act 

1946 which according to the majority was never intended by Parliament to impose such 

draconian measures.1542 It suggests that were a decision by the Australian Minister to 

be brought before a court, a similar decision would not be warranted given the recent 

Parliamentary scrutiny before the adoption of the amended version of COTUNA. 

However the High Court also held that the principle of legality requires that general or 

ambiguous statutory words should not be interpreted in a manner that infringes 

fundamental rights.1543 A similar view is held by Finn J.1544 Consequently, unless the Act 

clearly states that natural justice should not be observed, the principle of fair trial 

should prevail. 

 

 

 

16.4.3  Australia’s and EU’s legislation pursuant to UNSCR 
1373  

  

Australia’s obligations under the UNSCR 1373 are implemented in different ways. The 

freezing of assets requirements are implemented under COTUNA and Charter of the 

United Nations (Dealing with Assets) Regulations 2008.1545 Legislation against the 

financing of terrorism including under Division 103 of the Code, has been discussed in 

Part II.1546  

 

By contrast with UNSCR 1267, it is incumbent on the Member States to establish their 

own list of organisations and individuals that must be subject to the freezing 

                                                
1541  For instance in A, K, M, Q & G v. HM Treasury [2008] EWHC 869 (Admin) (24 April 2008); A, K, M, 

Q & G v. HM Treasury [2008] EWCA Civ 1187 (30 October 2008). Confirmed on appeal A, K and M 
v HM Treasury [2010] UKSC 2. Hay v HM Treasury [2009] EWHC 1677 (Admin) (10 July 2009). HM 
Treasury v Mohammed Jabar Ahmed and others (FC);  HM Treasury v Mohammed al-Ghabra 
(FC); R (Hani El Sayed Sabaei Youssef) v HM Treasury [2010] UKSC 2 (SC). For a discussion of 
these cases see HOOPER Hayley J. (2012), Liberty before Security: Case T-85/09 Yassin Abdullah 
Kadi v. Commission (No.2) [2010] ECR 00000 (30 September 2010), European Public Law, Vol 18, 
n°3, pp.457–470. JOHNSTON Angus, NANOPOULOS Eva (2010), New UK Supreme Court, the 
Separation of Powers and Anti-Terrorism Measures, The Cambridge Law Journal, Vol.69 (2), July, 
pp 217-220. 

1542  A, K and M v HM Treasury [2010] UKSC 2, [183-186]. 
1543  A & Ors v HM Treasury [2008] EWCA Civ 1187 (30 October 2008), [45] and [46]. 
1544  In State of South Australia v Slipper (2004) 136 FCR 259 [279-280]. 
1545  The original regulation was Charter of the United Nations (Anti-terrorism Measures) Regulations 

2001 which was replaced by Charter of the United Nations (Terrorism and Dealings with Assets) 
Regulations 2002, and then by Charter of the United Nations (Dealing with Assets) Regulations 
2008. 

1546  See Anti-Terrorism Bill (No.2) 2005, Explanatory Memorandum, Schedule 3, pp.12-14. SHELLER 
Report p.157. Suppression of the Financing of Terrorism Act. 
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requirements under UNSCR 1373. Consequently, there are EU and Australian lists, 

alongside the list of each EU Member State. 

 

In order to implement UNSCR 1373, the EU has issued a second list under Regulation 

2580 (2001)1547 following the Council Common Position 931 of 27 December 2001 on 

the application of specific measures to combat terrorism.1548 The second list contains 

the name of persons who commit, or attempt to commit, terrorist acts or who participate 

in, or facilitate, the commission of terrorist acts, as well as groups and entities owned or 

controlled directly or indirectly by such persons,1549 but not the names of those in the 

other list (Al Qaeda and associates). In contrast with COTUNA and the Code, the EU 

list is not based on the sole appreciation of one minister but following a specified 

procedure: 

The list (…) shall be drawn up on the basis of precise information or material in 
the relevant file which indicates that a decision has been taken by a competent 
authority in respect of the persons, groups and entities concerned (…) based on 
serious and credible evidence or clues, or condemnation for such deeds. (…). 

For the purposes of this paragraph ‘competent authority’ shall mean a judicial 
authority, or, where judicial authorities have no competence in the area covered 
by this paragraph, an equivalent competent authority in that area. 1550 

 

The names of persons and entities on the list are added on proposals by Member 

States and are reviewed at least every 6 months.1551 This list of persons and 

organisations has an intra-European (“internal use”) dimension.1552 It is meant to 

facilitate the work of the financial sector to identify which assets to freeze. It prohibits 

financial services with those listed.1553 In a similar way to COTUNA but unlike the 

Code, it is not restricted to terrorist organisations but also includes individuals. 

However, at national level, the administrative side of the “black list” may be coupled 

with measures of a criminal nature, and be used as a base for a proscription regime. 

 

                                                
1547  Council Regulation (EC) No.2580/2001 of 27 December 2001 on specific restrictive measures 

directed against certain persons and entities with a view to combating terrorism, OJ L 344, 
28.12.2001, p.70.  

1548  Council Common Position (2001/931/CFSP) of 27 December 2001 on the application of specific 
measures to combat terrorism, OJ L344, 28.12.2001, pp.93–96. Recital 4 specially states that 
Osama Bin Laden and individuals and entities associated with him are not covered by this Common 
Position.  

1549  Art.1.2, Common Position 2001/931/PESC. 
1550  Art.1.4, Common Position 2001/931/PESC. 
1551  Art.1.6, Common Position 2001/931/PESC. For more about the listing process within the Council see 

CAMERON Iain (2003 b), European Union Anti-Terrorist Blacklisting, Human rights law review, vol 3, 
pp.225-256. 

1552  European Parliament v Council of the European Union (C-130/10), European Court of Justice, 
Judgment of the Court (Grand Chamber), 19 July 2012, points 17 and 20. 

1553  Art.2.1.b, Council Regulation (EC) N° 2580/2001 of 27 December 2001. 
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It has been held that the basis on which the Regulations are issued is important for 

review and appeal purposes.1554 In the EU, significance rests on two landmark cases, 

Kadi and Al Barakaat v Council of the European Union (Kadi-2 or Kadi CJEU I),1555 

whose names were listed by the 1267 Sanctions Committee, and the Organisation des 

Modjahedines du peuple d’Iran v Council (OMPI-1)1556 which was listed following the 

Council Common Position 931 of 27 December 2001 pursuant to UNSCR 1373.   

 

 
16.4.3.1   The listing and review procedure pursuant to UNSCR 1373 
 
16.4.3.1.1   In the EU 

In brief, the facts of OMPI (Organisation des Modjahedines du peuple d’Iran)1557 are as 

follows: The People's Mojahedin Organisation of Iran (PMOI), founded in 1965, is an 

Iranian opposition movement. It aimed at replacing the Shah of Iran and subsequently 

the Mullahs’ regime by democracy.1558 It had several branches, including the National 

Council of Resistance of Iran (NCRI), a body defining itself as the “parliament in exile of 

the Iranian resistance” and a military wing operating inside Iran. The PMOI alleged that 

it has expressly renounced all military activity since June 2001. On 28 March 2001, the 

UK put the PMOI on its list of organisations proscribed under the Terrorism Act 

2000.1559 The PMOI was not on the EU’s initial list pursuant to UNSCR 1371,1560 but 

was added on 2 May 20021561 and maintained in the subsequent lists.1562  

 

In Australia, the PMOI has been listed by the Australian Minister for Foreign Affairs on 

21 December 2001 (Consolidated list).1563 It has never been listed as a terrorist 

organisation under the Code.  

  

The PMOI asked the Home Secretary to remove its name from the proscribed 

organisations list but he refused.1564 The PMOI then lodged two appeals to the UK 

                                                
1554  The difference is also known under UK law. See A, K, M, Q & G v. HM Treasury [2008] EWHC 869. 

In a recent case (European Parliament v Council of the European Union, European Court of Justice, 
Judgment of the Court (Grand Chamber), (Case C-130/10), 19 July 2012), the European Court of 
Justice (ECJ) has however played down this difference. See also EECKHOUT (2007), p.190. 

1555  Kadi -2 (Kadi CJEU I.) 
1556  Organisation des Modjahedines du peuple d’Iran v. Council, Case T-228/ 02, Judgment of the Court 

of First Instance (Second Chamber), 12 December 2006 (OMPI CFI- 1). 
1557  In French 
1558  OMPI CFI – 1, §1.  
1559  OMPI CFI – 1, §2. 
1560  OMPI CFI – 1, §11. 
1561  OMPI CFI – 1, §13. 
1562  OMPI CFI – 1, §17. 
1563  The listing will cease to have effect on 25 November 2013, unless it is renewed. See 

http://www.dfat.gov.au/icat/UNSC_financial_sanctions.html. 
1564  OMPI CFI - 1, §88. 
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authorities. The action for judicial review1565 to the High Court was dismissed 

considering, essentially, that the Proscribed Organisations Appeal Commission 

(POAC) was the appropriate forum to hear the applicants’ arguments.1566 The POAC 

dismissed the appeal on the ground that “there was no requirement to hear the 

applicant's views beforehand, such a hearing being impractical or undesirable in the 

context of legislation directed against terrorist organisations (PMOI POAC-1).1567 

 

The PMOI brought its case to the European Court of Justice to have its name removed 

from the EU’s list.1568 The Court of First Instance found that the contested decision was 

adopted in the course of a procedure during which the applicants’ right to a fair hearing 

was not observed. Further, the decision did not contain a sufficient statement of 

reasons which precluded the Court from reviewing the lawfulness of that decision.1569 

Consequently the decision was annulled in December 2006 (OMPI CFI - 1).1570  

 

In 2006, the PMOI lodged another appeal to the POAC.1571 A year after OMPI CFI - 1, 

the POAC ordered the Home Secretary to remove the PMOI from the proscribed 

terrorist organisations list (PMOI POAC-2).1572 It gave its decision after having 

conducted a thorough review and had access to classified information. It found that the 

Home Secretary’s decision was “properly characterised as perverse”.1573 His 

subsequent appeal was denied (PMOI POAC-3)1574 and the PMOI’s name was 

removed from the list on 23 June 2008, with the approval of both Houses of 

Parliament.1575 

 

                                                
1565  Before the High Court of Justice (England and Wales), Queen's Bench Division (Administrative 

Court). 
1566  OMPI CFI - 1, §12. 
1567  OMPI CFI – 1, §§2 and 16. The POAC (Proscribed Organisations Appeal Commission) is the 

specialist body set up by the Parliament of the UK to hear and determine appeals brought against 
decisions proscribing, or refusing to lift the proscription of, organisations regarded as terrorist by the 
Home Secretary. 

1568  OMPI CFI – 1, §18. The PMOI also contested the legitimacy of the Common Position but the Court 
stated that it did not have the competence to review the Common Position but only the Decision on 
which the Regulation is based [57], [59] and [60].                                                  

1569  OMPI CFI - 1, §173. At the Court’s hearing, the UK representative could not say which competent 
authority had adopted the contested national decision nor on the basis of what material and specific 
information that decision had been taken. (OMPI CFI - 1, §171). 

1570  OMPI CFI - 1, §174. 
1571  People’s Mojahedin Organization of Iran v Council of the European Union, Case T-256/ 07, 

Judgment of the Court of First Instance (Seventh Chamber), 23 October 2008, (PMOI CFI – 2), §22. 
1572  Lord Alton of Liverpool & Others (In the Matter of The People’s Mojahadeen Organisation of Iran) v 

Secretary of State for the Home Department, Proscribed Organisations Appeal Commission (POAC), 
Appeal No: PC/02/2006, 30th November 2007 (PMOI POAC-2 ). 

1573  PMOI POAC-2 , [182] and [360]. 
1574  Secretary of State for the Home Department v Lord Alton of Liverpool & Others, [2008] EWCA Civ 

443, 7 May 2008, Supreme Court Of Judicature, Case No: 2007/9516, (POAC /PMOI-3). 
1575  PMOI-3, §70. 
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After OMPI CFI -1, the EU took a new decision and maintained the PMOI on its 

subsequent listings, alleging new elements.1576 On 16 July 2007, the PMOI appealed 

and the CFI annulled the contested EU decision on 27 December 2008 (PMOI CF1 - 

2).1577 France’s appeal against this decision was rejected (PMOI GC-3).1578 The PMOI’s 

name was removed from the EU’s list in January 2009.1579 Eventually, the Council gave 

issued new guidelines regarding the listing procedure. 1580 

 

The listing of PMOI’s name was fraught with controversy amidst political and diplomatic 

considerations in the context of negotiations with Iran regarding its nuclear 

development.1581 However, the POAC and the CFI found that these allegations were 

not supported by objective evidence.1582 

 

The PMOI cases highlight some important procedural points. Within the EU, 

fundamental rights are protected at two levels: on the national level and at the 

Community’s level. If the national decision infringes fundamental rights, this matter 

should be dealt with on appeal at the national level, and eventually taken to the 

ECtHR.1583 At the EU level, the ECJ is competent to ensure that the decision, which 

involves the exercise of the Community's own powers, is aligned with the EU’s legal 

order.1584 Hence, the Council must observe the right to a fair hearing of the parties 

concerned when they act with a view to giving effect to UNSCR 1373.1585 The CFI 

noted that the Regulation did not provide for any procedure for notification of the 

evidence adduced or for a hearing of the parties concerned.  

 

                                                
1576  PMOI CF1 - 2, §83. PMOI-3 [56]. 
1577  PMOI CF1 -2. 
1578  French Republic v People’s Mojahedin Organization of Iran, Case C-27/09 P), Judgment of the Court 

(Grand Chamber) of 21 December 2011, (PMOI-3). 
1579  Les Moudjahidine [sic] du peuple rayés de la liste terroriste de l'UE, Le Monde.fr avec AFP, 

26.01.09. The USA did the same in 2012 (Washington retire les Moudjahidines du peuple de la liste 
des mouvements terroristes, Le Monde.fr avec AFP, 28.09.2012). 

1580  Council Document 10826/07 REV 1 on the fight against the financing of terrorism – implementation 
of Common Position 2001/931/CFSP, 28 June 2007. On the foreseen effects of the Lisbon treaty on 
this issue, see ECKES Christina (2008), Sanctions against Individuals – Fighting Terrorism with the 
European Legal Order, European Constitutional Law Review, Vol.4, pp.281,2. 

1581  CHERRY John, Iran Speech, The Senate Adjournment, Parliamentary Debates, Hansard 29 
November 2004, pp.126-128. 

1582  PMOI CFI - 2, §152 and PMOI POAC-2, §358. It was alleged that France left the name on the EU list 
to give the Americans a bargaining chip in their negotiations with Iran, which wanted the PMOI to 
remain listed. (CONFERENCE INTERNATIONALE DES JURISTES, La liste des groupes terroristes: 
l’approche du droit européen et international - l’Organisation des Modjahedines du Peuple d’Iran 
(OMPI), L’Harmattan, Paris, 2004, p.5.) See also CASACA (2002), Question Écrite E-2531/02 posée 
par Paulo Casaca (PSE) au Conseil (11 September 2002) (2003/C 155 E/031). 

1583   OMPI CFI - 1, §§118-121. 
1584  The exact reparttion of competence between the ECtHR and the ECJ re the implementation of 

fundamental rights will be redefined once the EU has acceded to the ECHR. 
1585  OMPI CFI - 1, §107. 
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In OMPI CFI-1, the CFI made fundamental distinctions between the initial listing and 

the subsequent ones. It also made some important comments regarding the statement 

of reasons. The scope of the review under UNSCR 1267 and 1373 is still debated. 

 

a)    The Court of First Instance makes a marked distinction between the initial 

decision to list and the subsequent decision to maintain the listing. When the initial 

decision is taken, it is essential to ensure a surprise effect to preclude the prior disposal 

of funds. Hence the competent authority is under no obligation to give prior information 

about its intention to freeze funds. However, after the adoption of the initial decision to 

freeze funds, notification, including evidence, must be given either concurrently or as 

soon as possible.1586 The notification must state the reasons for the Council’s decision, 

in particular why it considers, in the exercise of its discretion, that such a measure had 

to be adopted in respect of the party concerned.1587  

 

Once the funds are frozen, it is no longer necessary to ensure a surprise effect in order 

to guarantee the effectiveness of the sanctions. It follows that any subsequent decision 

must be preceded by the possibility of a further hearing and, where appropriate, 

notification of any new evidence.1588 The party must be heard in any case even if he 

has not expressly requested it.1589   

 

b)   The Court of First Instance clearly stated the paramount importance of 

Community institutions giving comprehensive reasons for decisions so that firstly, the 

persons concerned are correctly informed and can ascertain whether or not the 

decision is well founded; secondly to enable the Community judicature to exercise its 

power to review the lawfulness of the decision.1590 

 

When the EU’s decision is based on a national decision (in this case the UK), it is 

essential that it has been taken by a competent authority after a fair hearing where the 

applicant can effectively make known his view.1591 The ECJ recognises that there are 

instances when some information may be withheld, such as in matters of public policy, 

                                                
1586  OMPI CFI - 1, §§129, 139. 
1587  OMPI CFI - 1, §146. 
1588  OMPI CFI - 1, §131. 
1589  OMPI CFI - 1, §132. See also §§120 and 126. 
1590  OMPI CFI - 1, §89. 
1591  OMPI CFI - 1, §119. According to Art.1.4, Common Position 2001/931/PESC, “Competent authority' 

is understood to mean a judicial authority, or, where judicial authorities have no jurisdiction in the 
relevant area, an equivalent competent authority in that area. In OMPI CFI - 2, §145, the Court said 
that “While it is true that that national authority was not a judicial authority, the fact that its decision 
was open to judicial review and that such an action was either not brought or did not lead to a 
decision in the applicant’s favour, placed the Council in the same position.” 



 - 328 - 

public security or the maintenance of international relations.1592 However, in the 

particular case of the freezing of assets, the CFI held that  

review is all the more imperative because it constitutes the only procedural 
safeguard ensuring that a fair balance is struck between the need to combat 
international terrorism and the protection of fundamental rights. […] The 
Community Courts must be able to review the lawfulness and merits of the 
measures to freeze funds without it being possible to raise objections that the 
evidence and information used by the Council is secret or confidential.1593  

 

The CFI specified that statements of reasons must be specific and reflect a sufficient 

level of scrutiny to allow the CFI to assess if the rule of law has been observed. A 

subsequent decision to freeze funds must state the actual and specific reasons why 

the Council considers, following re-examination, that the freezing of the funds of the 

party concerned remains justified. It may not consist merely of a general, stereotypical 

formulation.1594 A failure to state the reasons cannot be remedied by the fact that the 

person concerned learns the reasons for the act during the proceedings before the 

Community Courts.1595 

 

c)   The importance of the Regulations’ basis for appeal and review purposes needs 

further clarification. In OMPI, the ECJ justified its review on the ground of the internal 

order, thus making a distinction between the implementation of UNSCR 1267 and 

UNSCR 1373. In Kadi-3 (Kadi GC II), the Court played down the importance of the 

basis in regard to the extent of its review power. In sum, the requirements pertaining to 

the decision-making process of a regulation taken pursuant to UNSCR 1373 and 

UNSCR 1267, with respect to the statement of reasons or the review powers of the 

ECJ, should be similar.1596 Kadi-3 (Kadi GC II) thus removes much of the practical 

                                                
1592  OMPI CFI - 1, §136. 
1593  OMPI CFI - 1, §155. This is supported by ECtHR in A. and Others v. The United Kingdom, 

Application n°3455/05, Judgment of 19 February 2009, [224] and Kadi – 3  (Kadi GC II), [174]. This 
does not imply, however, that the review is unrestricted (OMPI CFI - 1, [159]). 

1594  OMPI CFI - 1, §143. In Kadi – 3 (Kadi GC II), the CFI specified further that to “copy and paste” the 
reasons given by the UN CTC was not acceptable (§176). 

1595  OMPI CFI - 1, §§139, 151. The possibility of regularising the total absence of a statement of reasons 
after an action has been started might prejudice the right to a fair hearing because the applicant 
would have only the reply in which to set out his pleas contesting the reasons which he would not 
know until after he had lodged his application. The principle of equality of the parties before the 
Community Courts would accordingly be affected. 

1596  It concluded that by taking on the essential content of the General Court’s reasoning in OMPI 
(namely that an adquate review was indispensable if a fair balance between the requirements of the 
fight against international terrorism and the protection of fundamental liberties and rights is to be 
ensured), with regard to the alleged infringements of the rights of the defence and the right to an 
effective judicial review, the Court of Justice approved and endorsed the standard and intensity of 
the review as carried out by the General Court in. Kadi – 3 (Kadi GC II), [138]. Complying with this 
rule can be difficult considering that the Sanctions Committee does not disclose the documents 
supporting its decision as Wilson LJ points out in A & Ors v HM Treasury [2008] EWCA Civ 1187 (30 
October 2008) [152]. 
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difference between the basis on which each contested regulation rests. This 

interpretation is disputed by Advocate-General Bot.1597 

 

Bot’s Opinion, while favouring the reasoning in OMPI, seems to distance itself from the 

recent ECJ’s ruling in European Parliament v Council of the European Union:1598 

Following the adoption of the Lisbon Treaty, the Parliament sought to have the basis of 

the new regulations implementing UNSCR 1267 changed so as to guarantee a more 

democratic adoption process, hence strengthening human rights.1599 The ECJ refused 

to change the legal basis of the Regulations and rejected the appeal. However, it 

stated that  

whatever the basis of the Regulations, all institutions and bodies of the EU are 
obliged to respect fundamental rights, and this obligation bears also on the EU 
measures giving effect to resolutions of the Security Council.1600  

 

The Kadi-4 (Kadi CJEU II) effaces the different intensity of the review process as laid 

down in OMPI. Rather, it reaffirms the need for a full judicial review of the EU 

regulations implementing UN Security Council resolutions, finding it “indispensable to 

ensure a fair balance between the maintenance of international peace and security and 

the protection of the fundamental rights and freedoms of the person concerned, […] 

those being shared values of the UN and the European Union”1603 so long as effective 

judical protection is not guaranteed at the UN level.1604 

 

The UK removed the PMOI from its list in 2008.1605 In January 2009, the PMOI was the 

first organisation to be removed from the EU list.1606 The USA did the same on 21 

September 2012,1607 followed by Canada on 20 December 2012. In Australia, MPs 

have called for its delisting.1608 The PMOI is still on Australia’s Consolidated COTUNA 

list. The listing will cease to have effect on 25 November 2013, unless it is re-listed.   

                                                
1597  Opinion of Avocate General Bot, (19 March 2013). 
1598  European Parliament v Council of the European Union (C-130/10). 
1599  European Parliament v Council of the European Union (C-130/10), [34]. 
1600  European Parliament v Council of the European Union (C-130/10), [83] and [84]. See also Kadi and 

Al Barakaat International Foundation v Council and Commission, §§ 285, 299 and 326. 
1603  Kadi-4 (Kadi CJEU II), $131. 
1604  Kadi-4 (Kadi CJEU II), $133. 
1605  PMOI – 3, §20. 
1606  JOHN Mark, EU takes Iran opposition group off terror list, Reuters, 26.01.09, 

http://uk.reuters.com/article/2009/01/26/idUKLQ200287; Les Moudjahidine du peuple rayés de la 
liste terroriste de l'UE, Le Monde.fr avec AFP, 26.01.09. 

1607  SHANE Scott, Iranian Dissidents Convince U.S. to Drop Terror Label, New York Times, 21.09.2012. 
1608  THOMSON Kevin, Afghanistan Speech, Ministerial Statements, Main Committee, House of House of 

Representatives, Hansard 26 October 2010, p.1727. THOMSON Kevin, Iran Speech, Private 
Members' Business, House of Representatives, Hansard 13 February 2012, p.943. On 15 January 
2004, 220 members of the British House of Commons and 85 members of the House of Lords issued 
a joint statement for a delisting of the PMOI (Senate (Notice Paper No.153 [Senate Notice Papers] 
General Business, Notice given 21 June 2004. 
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16.4.3.1.2   In Australia 

A.  Under COTUNA 

Part 2 of the Charter of the United Nations (Dealing with Assets) Regulations 2008 

(Cth)(Dealing with Assets Reg) sets the legal requirements regarding the grounds for 

listing individuals, entities or assets pursuant to UNSCR 1373. Whereas pursuant to 

UNSCR 1267, the Minister must list if he is “satisfied on reasonable grounds of the 

prescribed matters”, under section 20 of the Dealing with Assets Reg, he must list if he 

is “satisfied that the person or entity is a person or entity mentioned in paragraph 1 (c) 

of Resolution 1373.” 

 

This wording is most peculiar, given that UNSCR 1373 does not list any person or 

organisation. Its paragraph 1(c) only makes it mandatory to “freeze without delay funds 

and other financial assets or economic resources of persons who commit, or attempt to 

commit, terrorist acts or participate in or facilitate the commission of terrorist acts; of 

entities owned or controlled directly or indirectly by such persons; and of persons and 

entities acting on behalf of, or at the direction of such persons and entities, including 

funds derived or generated from property owned or controlled directly or indirectly by 

such persons and associated persons and entities.” The requirement of being satisfied 

“on reasonable grounds” is not even there. The Regulation gives an absolute free hand 

to the Minister to do as he sees fit. It is as if the Parliament had given no consideration 

to the possibility that a person could be wrongly listed. Given the listing’s harsh 

consequences for individuals and organisations, such a lack of guidelines is 

astonishing. This contrasts with the requirements under s102.1 of the Code regarding 

the listing of a terrorist organisation. 

 
 
B.  Under the Criminal Code  

The listing/de-listing process under EU legislation contrasts significantly with the 

Code’s, which is characterised by the absence of representatives of the organisations 

concerned in the process and the lack of procedural fairness in general. The 

proscription regulation is made pro forma by the Governor-General and de facto by the 

Minister through the Attorney-General.  

 

The proscription decision under the Code is purely statutory. Not only are the legal 

criteria worded in very broad terms, the Minister also makes use of para-legal criteria. 

Under the Code, the consultation process is very limited. The intergovernmental 

agreement on counter terrorism Laws establishes some sort of consultation between 

the Minister and the states and territory Governments before the final decision is taken 
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but its terms are vague and the consultation seems to be purely formal.1609 In addition, 

it provides that the Leader of the Opposition in the House of Representatives is to be 

briefed.1610 

 

The Code does not require any motivations be given or a statement of reasons 

provided to the proscribed organisation, making any appeal difficult. 1611 Hence it does 

not contain any indication as to whom this notification would be addressed. This 

highlights a tension within Division 102: Proscription is an extra judicial decision with 

the objective of facilitating the prosecution of individuals. However, these individuals 

can only be formally identified as associates, members or directors of the proscribed 

organisation after a judicial process. The risk of being prosecuted de facto precludes 

those acting on behalf of the organisation from asking directly for a review. The service 

of a solicitor is thus an implicit requirement for a de-listing application. It follows that in 

practice, even though the proscription does not per se declare the organisation 

unlawful,1612 the first practical consequence of the proscription is to push the 

organisation underground,1613 which complicates detection and the investigation.1614  

 

Nevertheless, section 102.1(17)(b) provides that anybody may submit a request for de-

listing to the Minister, who must consider it.1615 However, the Code does not mention 

any procedural guarantee in the de-listing stage either.1616 There is no indication of the 

factors or material that must be taken into consideration, and no time frame is given.1617 

The de-listing only operates prospectively.1618 So even if a listing has been found 

groundless, its effect remains in place for those sentenced for a derivative offence.1619 

 

                                                
1609  PJCIS (2007), p.49-50. 
1610  S102.1(2A), Criminal Code (Cth). 
1611  It must be said that ASIO does, at some point, provide on its website, along with the list of the 

organisations that have been proscribed, what is called a “statement of reasons”. This “statement” 
does not contain any evidence. It is closer to a list of allegations than an explanation of the grounds 
of the decision taken by the Governor-General which one could use to launch an appeal.  

1612  MCGARRITY (2008), p.47. “Associations” can be declared unlawful under S30A, Crimes Act. Given 
their narrow focus, their overlap in actual application with the broader provisions of the Criminal Code 
is not likely. (ROSE, NESTOROVSKA (2007), p.36). 

1613  BRONITT (2003), p.5. 
1614  LLOYD OF BERWICK (2006b), p.57. 
1615  The Code does not give an indication as to whom can or cannot apply. 
1616  ROOS Oscar, HAYWARD Benjamin, MORSS John (2010-2011), Beyond the Separation of Powers: 

Judicial Review (and the Regulatory Proscription of Terrorist Organisations, UWA Law Review, 
Vol.35, p.105. 

1617  S102.1(17). LYNCH, MCGARRITY, WILLIAMS (2009), p.10. There is no indication of the factors or 
material that must be taken into consideration, and no time frame is given. S102.1(18) states that the 
Minister is not limited in what he takes into account. 

1618  S102.1(4), Criminal Code (Cth). 
1619  MCGARRITY (2008), p.51. 
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The effect of the proscription is limited to 2 years.1620 The purpose of a sunset clause is 

to force the Minister to consider anew the appropriateness of a listing. Since the 

decision process is opaque, and in absence of the reasons for the decision, there is no 

guarantee that a considered reflection is given and that the proscription is not just 

rolled over.1621 The Minister may revoke a listing of his own will, when he is satisfied 

that the legal criteria are no longer met. In that case, s/he must publish his/her decision 

in the Gazette.1622 

 

As McGarrity points out, the Code does not exclude procedural fairness. In fact, it was 

part of the 2002 initial Bill.1623 In 2010, Senator Ludlam sought to introduce 

modifications into the Code which took into account the changes on the international 

scene, but without success.1624  

 

Section 102.1A lays down a parliamentary review process by the Parliamentary Joint 

Committee on Intelligence and Security (PJCIS). As with the listing and de-listing 

procedure, the review process is done in the absence of representatives of the 

organisation, which is simply not informed, even by the Gazette, that a review is being 

conducted. The PJCIS acts like an ombudsman. Its review is optional and its powers 

are constricted. It may review the process, including the merit of the decision, and 

make recommendations to the Parliament, but it has no power to de-list. In practice, full 

review by the PJCIS has been precluded given the failure of the Attorney-General to 

provide timely, comprehensive and accurate information to justify the listings.1625  

 

Besides the parliamentary review, there is a review under the Administration Decision 

(Judicial Review) Act 1977 (Cth), but it cannot invalidate the decision.1626 The review is 

limited to an assessment of the legality of the Minister’s decision.1627 It does not allow a 

challenge of facts upon which the regulation is based,1628 nor the reasonableness and 

proportionality of the decision.1629 This led the SLCL to state that the decisions on 

proscription are effectively unreviewable.1630 

 

                                                
1620  S102.1(3), Criminal Code (Cth). 
1621  See for instance PMOI-POAC 2. 
1622  S102.1 (4) Criminal Code (Cth). 
1623  S102.1 (4) Criminal Code (Cth). 
1624  See Anti-Terrorism Laws Reform Bill 2010 and Anti-Terrorism Laws Reform Bill 2010, Explanatory 

Memorandum, circulated by authority of Senator S Ludlam. The Bill lapsed. 
1625  MCGARRITY (2008), p.51. 
1626  PJCIS (2007), p.11 
1627  LYNCH, MCGARRITY, WILLIAMS (2009), pp.10,11. 
1628  MCGARRITY (2008), p.52. 
1629  SHELLER Report p.79. 
1630  SHELLER Report, p.68. 
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In 2006, the Sheller Committee concluded that the Attorney-General was under an 

obligation to observe natural justice whether or not to put an organisation on the 

proscription list.1631 

 

In sum, in Australia, whether under the Code or COTUNA,1632 the listing/proscription 

process remains on the whole confidential and rests solely on the executive’s 

discretion provided that the very broad legal requirements are met. This opens the door 

to considerable uncertainty, inconsistent application,1633 and possible discrimination.  

 

Several academics have criticised the present focus of law enforcement agencies on 

Islamic organisations, calling it discriminatory.1634 However, the laws do not target the 

Islamic community. Nevertheless, these comments highlight the effect of the 

legislation’s breadth as well as the large margin of appreciation bestowed on law 

enforcement agencies which are inclined to target the group that is today perceived, 

rightly or not, to constitute the biggest threat to the security of Australia. Yesterday, the 

group was the communist party. Today, it is the Islamic fundamentalists. Given that the 

FBI has recently declared that cyber attacks have supplanted Islamic terrorism as the 

top security threat and the close relationship between Australia’s and US’ agencies, 

tomorrow it is likely to be the hackers.1635  

 

The lack of proper review contrasts with the European law. Furthermore, the PJCIS’s 

and SLRC’s proposals for improving the present review process, though going a long 

way to remedy the unfairness of the system, fall below the ECJ benchmark for a 

process respectful of fundamental rights.1636 

                                                
1631  SHELLER Report, pp.82-83. See also Recommendtions 3, 4, 5 and MCGARRITY (2008), pp.64-65. 
1632  The Autonomous Sanctions Act 2011 is not discussed here for it is not directly part of the anti-

terrorism apparatus, but the remarks made here regarding COTUNA would apply mutatis mutandis.  
1633  FEDERATION OF COMMUNITY LEGAL CENTRES (VIC.) INC, Submission to the Security 

Legislation Review Committee, January 2006, p.24.  
1634  SHELLER Report, §8.23. CARNE Greg (2008), Neither Principled nor Pragmatic? International Law, 

International Terrorism and the Howard Government, Australian Year Book of International Law, 
Vol.27, pp.41. “Despite the breadth of the definition of a 'terrorist organisation' in Division 102, all but 
one (the Kurdistan Workers' Party ('PKK')) of the 1972 organisations that have been proscribed to 
date in Australia are self-identified Islamic organisations.” LYNCH, MCGARRITY, WILLIAMS (2009), 
p.14. LYNCH Andrew, MCGARRITY Nicola (2008), Counter-terrorism laws: how neutral laws create 
fear and anxiety in Australia's Muslim communities, Alternative law journal, Vol 33(4), pp.225-228. 

1635  HOSENBALL Mark, ZENGERLE Patricia, Cyber attacks are leading threat against US: spy agencies, 
Reuters, 12 March 2013, retrieved 28 March 2013. 
http://www.nbcnews.com/technology/technolog/cyber-attacks-are-leading-threat-against-us-spy-
agencies-1C8830308. The concern is that cyber terrorists could control electric or water networks, 
and trains carrying chemical or radioactive products. BUSSARD Stéphane, Washington s’arme 
contre les cypberattaques, Le Temps, 14 March 2013. This change of focus would not require 
amendment to the current terrorism legislation since it already criminalises creating a serious risk to 
the health or safety of the public, and the interference with an electronic system.  

1636  SHELLER Report, pp.85-86 and 99-100. S.4,5 and 6. Terrorism Act (2000) UK provides for a de-
proscription process. After careful review of legislation and case-law, the POAC came to the 
conclusion that “the appeal before POAC should be an effective and thorough review of all of the 
material then available to assess whether or not the Secretary of State’s decision was flawed.” 
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In 2008, the then Minister for Immigration, Chris Evans, expressed concern regarding 

the powers with which he was vested: 

I have formed the view that I have too much power, in terms of the power given 
to the minister to make decisions about individual cases. (…) I'm uncomfortable 
with that, not just because of concern about playing God, but also because of 
the lack of transparency and accountability for those decisions.1637  

 

Under anti-terrorism legislation, the Ministers have been vested with considerable 

powers that have serious impact, not only on corporations, but also on individuals. This 

impact may be financial, when assets are frozen, or social, as the persons who usually 

associate with them refrain from contact for fear of criminal punishment. Given the 

penal effect of listing under a UNSC Resolutions or proscription under the Code, a 

judicial review process respectful of fundamental rights is needed. Scrutiny by 

Parliament or votes cast by the electorate after a ministerial decision do little, if 

anything, to correct the wrong suffered by those unjustly subjected to these measures. 

 

 

16.4.4  Effects of the listings 
 
The consequences of being listed or proscribed are severe. Once an organisation or 

an individual has been listed, their assets are frozen and it becomes a criminal offence 

to deal with their assets or to make assets available to them. These measures are 

meant to restrict the flow of funds to and from the organisations and individuals listed. 

 

The social stigma attached to being listed is compounded by social isolation imposed 

in practice by proscription.1638 This social exclusion is meant to prevent the 

organisation from spreading and hence reduces its capabilities.1639 However, when 

these measures are not warranted, they besmirch one’s reputation by implying that the 

individual or entity in question is associated with terrorists or worse is a terrorist.1640 

                                                                                                                                          
(§112). For a discussion of the greater intensity of judicial review in the UK, see ROOS, HAYWARD, 
MORSS (2010-2011), p.106. 

1637  EVANS Chris (2008), Address to the 2008 National Members’ Conference of the Migration Review 
Tribunal and Refugee Review Tribunal, The Windsor Hotel, Melbourne, 29 February. 
http://www.abc.net.au/news/2008-02-19/i-have-too-much-power-immigration-minister/1047184. 

1638  Nada expressed the view that the addition of his name to the Sanctions Committee’s list was 
tantamount to accusing him publicly of being associated with Osama Bin Laden, Al Qaeda and the 
Taliban, when that was not the case. Nada v Switzerland (Application 1059/08), Judgment of Grand 
Chamber, 12 September 2012, §38. 

1639  MCGARRITY (2008), p.47. Parliamentary Joint Committee on Intelligence and Security  (2007), p.3 
PJCIS (2006), p.48.  

1640  MARTY Dick (2007), Rapporteur, United Nations Security Council and European Union blacklists, 
Report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council of Europe, 
§26. See also CAMERON Iain (2006), The European Convention on Human Rights, Due Process 
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Given the harsh and enduring consequences of these effects, some have equalled the 

so-called precautionary measures to penal sanctions.1641 The ECJ has questioned their 

preventative and temporary aspect, particularly when they are imposed for a long 

period of time.1642 It is the opinion of the UN High Commissioner for Human Rights: 

Because individual listings are currently open-ended in duration, they may 
result in a temporary freeze of assets becoming permanent which, in turn, may 
amount to criminal punishment due to the severity of the sanction. This 
threatens to go well beyond the purpose of the United Nations to combat the 
terrorist threat posed by an individual case. In addition, there is no uniformity in 
relation to evidentiary standards and procedures. This poses serious human 
rights issues, as all punitive decisions should be either judicial or subject to 
judicial review.1643 

 

The lists drawn by the Minister of Foreign Affairs do not carry the same penal sanctions 

as under the Code. Under COTUNA, dealing with freezable assets is liable to a 

maximum of 10 years imprisonment or a fine, while under the Code, the penalty for 

getting funds to, from or for a terrorist organisation can be up to 25 years 

imprisonment.1644  

 

The Australian Government does admit that freezing of assets under the Autonomous 

Sanctions Act 2011 is of penal character1645 though it may serve a preventative design. 

The same may be said for the listing under COTUNA. Both EU regulations and 

COTUNA provide for some exceptions to this hardship. These exceptions do not apply 

                                                                                                                                          
and United Nations Security Council Counter-Terrorism Sanctions, Report, Council of Europe, 
02.06.2006, pp.10,11. 

1641  “The sanctions regime, although preventive by design, is punitive by impact” Richard Barrett, 
coordinator of the UN Sanctions Committee, during a press conference of the Security Council Al 
Qaeda and Taliban Sanctions Committee, New York, 12 February 2009 
(http://www.un.org/News/briefings/docs//2009/090212 Barrett.doc.htm). See also Ninth report of the 
Analytical Support and Sanctions Monitoring Team, submitted pursuant to resolution 1822 (2008) 
concerning Al Qaeda and the Taliban and associated individuals and entities, S/2009/245, 13 May 
2009, §34. In Ahmed and Others (Kadi - 3, §§ 60 and 192), the UK Supreme Court took the view that 
it was no exaggeration to say that persons designated in this way are effectively ‘prisoners’ of the 
State. 

1642  Kadi - 3, §§149,150. “It might even be asked whether - given that now nearly 10 years have passed 
since the applicant’s funds were originally frozen - it is not now time to call into question the finding of 
this Court in Kadi, as to whether the freezing of funds is really a temporary precautionary measure 
which, unlike confiscation, does not affect the very substance of the right of the persons concerned 
to property in their financial assets but only the use thereof. In the scale of a human life, 10 years in 
fact represent a substantial period of time (…).” 

1643  UN High Commissioner for Human Rights, Report on the protection of human rights and fundamental 
freedoms while countering terrorism, A/HRC/12/22, 2 September 2009, §42. 

1644  S20, COTUNA and S102.6, Criminal Code (Cth). 
1645  Autonomous Sanctions Bill 2010, Explanatory Memorandum, p.1: “Autonomous sanctions are 

punitive measures not involving the use of armed force which a government imposes as a matter of 
foreign policy - as opposed to an international obligation under a Nations Security Council decision - 
in situations of international concern.” 
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in the EU for those on the Al Qaeda list.1646 This contrasts with the Code, under which 

disallowments are for the payment of legal representation in proceedings relating a 

terrorist organisations offence and for assistance for the organisation to comply with a 

law of the Commonwealth or a State or Territory.1647  

 

Once proscribed, individuals connected with that organisation become liable to 

prosecution for one of the derivative offences. Their social lives are affected as they 

are shunned by others who sever all communication with them for fear of being 

indicted. Contrary to Australia’s practice which gives to the mere presence of an 

organisation on the proscription list the irrefragable presumption to be a terrorist 

organisation, the listing under EU legislation does not entail the same presumption and 

has less far reaching consequences. For instance, a person’s involvement with a 

terrorist organisation entitles the Minister of Immigration to refuse him or her a visa, 

even if that person has not taken part in any terrorist activities.1648 This was the case of 

Dr Haneef who saw his Australian visa cancelled after he was charged with assisting 

an organisation, reckless to the fact that it was a terrorist organisation. The criminal 

charge was dropped after it was discovered that it was groundless. The decision of the 

Minister for Immigration was found invalid,1649 which was confirmed on appeal.1650 

Spender J held that there should be a nexus between the defendant and the criminal 

activity of the other person, group or organisation.1651 

 

Under EU legislation, establishing a relationship between a person and a terrorist 

organisation is not enough to justify depriving him or her from the right of asylum. Even 

when a person’s involvement with a terrorist organisation is established, the competent 

authorities must assess the true role played by him or her in the perpetration of the 

terrorist acts s/he is accused of having committed; his/her position within the 

                                                
1646  S22(1), COTUNA; s5 Charter of the United Nations (Dealing with Assets) Regulations 2008 for a 

listing pursuant to UNSCR 1267 and s30 Charter of the United Nations (Dealing with Assets) 
Regulations 2008 for a listing pursuant to UNSCR 1373. 

  Art.5 Council Regulation (EC) N°2580/2001 of 27 December 2001 on specific restrictive measures 
directed against certain persons and entities with a view to combating terrorism, allows not only the 
payment for essential human needs, but also for taxes, compulsory insurance premiums and fees for 
public utility services such as gas, water, electricity and telecommunications. See also Council 
Regulation (EC) N°561/2003 of 27 March 2003 amending, as regards exceptions to the freezing of 
funds and economic resources, Regulation (EC) N°881/2002, OJ L82, 29.03.2003, pp.1-2. 
Individuals or legal persons on the Al-Qaeda list may not benefit from such payments. See Art.2.2, 
Council Regulation (EU) N°1286/2009 of 22 December 2009, OJ L82, 29.03.2003, pp.1-2. 

1647  S102.6(3), Criminal Code (Cth). 
1648  S501.1(a) and 6(b), Migration Act 1958. RCOA, Submission 25, p. 3 quoted in Parliamentary Joint 

Committee on Intelligence and Security (2007), p.18. HARRIS RIMMER Susan (2008), The Dangers 
of Character Tests: Dr Haneef and other cautionary tales, The Australia Institute, Discussion Paper 
Number 101, October 2008, p.12. 

1649  Haneef v Minister for Immigration and Citizenship [2007] FCA 1273. See also CLARKE John QC 
(2008), Report of the Inquiry into the Case of Dr Mohammed Haneef, Vol.1. 

1650  Minister for Immigration & Citizenship v Haneef [2007] FCAFC 203. 
1651  Haneef v Minister for Immigration and Citizenship [2007] FCA 1273, [188]. 
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organisation; the extent of the knowledge s/he had, or was deemed to have, of its 

activities; any pressure to which s/he was exposed as well as other factors likely to 

have influenced his/her conduct.1652 

 

In Bundesrepublik Deutschland v B (C-57/09), D (C-101/09),1653 in a preliminary ruling 

regarding whether a person who has belonged to a terrorist (and listed) organisation 

may be considered as having committed terrorist acts and therefore ineligible to the 

right of asylum under article 1(f) of the Refugee Convention, the ECJ stated that  

The fact that a person has been a member of an organisation which, because 
of its involvement in terrorist acts, is on the list forming the Annex to Common 
Position 2001/931 and that that person has actively supported the armed 
struggle waged by that organisation does not automatically constitute a serious 
reason for considering that that person has committed ‘a serious non-political 
crime’ or ‘acts contrary to the purposes and principles of the United Nations’;  

The finding, in such a context, that there are serious reasons for considering 
that a person has committed such a crime or has been guilty of such acts is 
conditional on an assessment on a case-by-case basis of the specific facts, with 
a view to determining whether the acts committed by the organisation 
concerned meet the conditions laid down in those provisions and whether 
individual responsibility for carrying out those acts can be attributed to the 
person concerned, regard being had to the standard of proof required under 
Article 12(2) of the directive.  

 

Proscription may not facilitate the detection of terrorist activities, because it pushes the 

organisation underground, but it simplifies the work of the prosecution. Once 

proscribed, the prosecution does not need to prove that the organisation is terrorist in 

nature.1654 Further, the grounds for proscription cannot be challenged at trial.1655 Under 

the Code, proscription is the starting point for a number of derivative offences, couched 

in very broad terms “to allow law enforcement agencies to address terrorism activity 

                                                
1652  European Court of Justice, Judgment of the Court (Grand Chamber) 9 November 2010 in 

Bundesrepublik Deutschland v B (C-57/09), D (C-101/09), (Joined Cases C-57/09 and C-101/09) 
[97]. 

1653  Bundesrepublik Deutschland v B (C-57/09), D (C-101/09),[99]. 
1654  PJIS (2007), §2.7. MCGARRITY (2008), p.48. 
1655  SHELLER Report (2006), p.64. ROOS, HAYWARD, MORSS (2010-2011), p.114. LLOYD OF 

BERWICK (2006a), pp.29-30. The Commonwealth Director of Public Prosecutions (DPP) indicated 
that he would still expect to have to prove beyond reasonable doubt the defendant’s knowledge or 
awareness of the terrorist character of the organisation even when it has been proscribed and that 
the organisation was in fact engaged in a terrorist act. Lynch, McGarrity and Williams dispute this, 
observing appropriately that the DPP interpretation “would render the proscription of an organisation 
by regulation void of any practical effect in the prosecution of individuals for a Division 102 offence 
and so would be inconsistent with a core rationale for proscription, namely, to facilitate the burden of 
proof.” (LYNCH, MCGARRITY, WILLIAMS (2009), p.8.) 
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before substantive crimes are committed”, eluding the requirements of inchoate 

offences. 1656 

 

The following section examines various forms of relationship with a terrorist 

organisation, whether by being involved in a criminal activity or otherwise. 

 

 

 

16.5  Types of relationship with a terrorist 
organisation  

 
In Australia, being a member of a terrorist organisation (s102.3) or even associating 

with one of its members is criminalised (s102.3).1657 By contrast, the CFD on terrorism 

makes participation in a terrorist group a criminal offence. 

 
 
16.5.1    Association 
 
The Code defines membership of and association with a terrorist organisation in very 

loose terms. Both can be considered as status offences. 

 

In 2004, the Australian Government introduced a new offence of association with a 

terrorist organisation to “help close the gap through which listed terrorist organisations 

use people outside their membership structure as a means of support and assistance.” 

Its origin is to be found in the consorting offences that several states and territories had 

introduced in their organised crime legislation.1658 However the penalty for associating 

is substantially heavier (3 years) than for the consorting offence (6 months).1659 

 

Section 102.8 criminalises the second and subsequent contacts with a person who is a 

member of a terrorist organisation when this contact, called “association”, 1660 provides, 

and means to provide, support to the organisation. The nature of the support is not 

specified, which opens the door to various and possibly contradictory interpretations. A 

direct involvement with a terrorist organisation is not required.1661 

                                                
1656  Submission of the Commonwealth DPP (2006), quoted in the SHELLER Report, pp.44,45. 
1657  Australia follows here again the UK example. See DOUGLAS (2008), p.94. 
1658  KEELTY (2004), Submission, p.70. 
1659  See S546A, Crimes Act 1900 (NSW) which is punished by 6 months imprisonment. MCSHERRY 

Bernadette (2005), The Introduction of Terrorism-Related Offences in Australia: Comfort or 
Concern?, Psychiatry, Psychology and Law, Vol.2, N°2, 2005 p.283. 

1660  S102.1 defines associate as meet or communicate. 
1661  MCGARRITY (2008), p.48. 
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The breadth of the wording did not escape the legislature which found it necessary to 

specify that meeting at religious worship or with close family members “as a matter of 

family or domestic concern” did not fall under the Code.1662 Further, the extensiveness 

of the legal criteria appears to be boundless if a meeting that has for sole purpose the 

provision of aid of a humanitarian nature can be construed as providing support to a 

terrorist organisation to expand its activities.1663 Added to this, the offence can also be 

committed when the defendant is reckless as to the terrorist nature of the 

organisation.1664 This suggests that it is the status of the person with whom one 

“associates” that constitutes the crime,1665 rather that a possible conspiracy to commit a 

terrorist act or consorting with persons. 

 

Given the harsh penalty for associating (3 years imprisonment), section 102.8 de facto 

marginalises any person who might be suspected of belonging to a terrorist 

organisation. The practical effect of this provision goes further than prohibiting any 

assistance to a terrorist organisation, which is captured under section 102.7. It also 

thwarts the freedom of association1666 by banning political contact with any liberation or 

political movements which may be involved in violent struggles outside Australia.1667 

Given that the definition of terrorism is eminently political, section 102.8 could be used 

to control worldwide contact with opposition movements to Australia’s like-minded 

States. 

 

Section 102.8 could be seen as redundant as section 102.7 criminalises the (material 

or immaterial) support to a terrorist organisation. The justification for section 102.8 is 

that it does not require a direct causal link to the commission of a terrorist act and 

therefore bypasses the difficulty of proving that a person has the requested intention 

associated with a specific terrorist act that is required in section 102.7.1668 Though the 

declared purpose of the provision is to “disrupt the mechanisms that terrorist 

organisations use to exploit their associates with a terrorist organisation to continue to 

exist or expand”,1669 a focus on conduct that is so remote to the nexus of terrorist 

                                                
1662  SHELLER Report (2006), p.125. 
1663  S102.(4)(c) and S102.(1)(iv)(v), Criminal Code (Cth). This echoes comments made previously on 

financing a terrorist organisations (see Part II 8.3.4). 
1664  S102.8(5), Criminal Code (Cth). How can one be reckless as to the nature of the organisation and at 

the same time intend to support a terrorist organisation is unclear. See SHELLER Report, p.127. 
1665  MCSHERRY (2004), p.365. 
1666  Art.22, ICCPR. 
1667  RICKETTS (2002), p.141. SHELLER Report, p.127. 
1668  Attorney-General comments quoted in the SHELLER Report, pp.131-132. 
1669  SHELLER Report, p.132. 
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intention and activity is questionable,1670 both in terms of respect of criminal law 

principles1671 and in terms of efficiency. Consequently, it has been correctly suggested 

that section 102.8 should be repealed.1672 

 
 
 
16.5.2    Membership 
 
Under section 102.3, being a member of a terrorist organisation is an offence liable to 

10 years imprisonment, even when the member is not involved in the commission of a 

terrorist act. Member is defined in loose terms, as it includes an “intentional” “informal 

member” as well as a person who has taken steps to become a member.1673 It is not 

clear what these expressions cover as they are not defined. In Benbrika and others,1674 

several persons were found guilty of being members of an organisation knowing it was 

a terrorist organisation. Most of them had actually pleaded guilty, saving the jury from 

developing criteria to determine the membership. 

 

Though the membership offence may be appropriate to capture public personal 

endorsements of terrorist organisations,1675 it does not appear adequate to address 

effectively the secrecy with which terrorist groups surround themselves, as the fear of 

prosecution would push the organisation underground. In any case, it makes the 

question of when someone has crossed the line into membership very unclear.1676 

 

The membership offence is typically a status offence as there is no requirement 

whatsoever of an involvement in a terrorist activity.1677 Though the punishment for a 

behaviour rather than for the crime is not unknown in Australia,1678 the severity of the 

                                                
1670  The SHELLER Committee recommended that S102.8 be repealed (Recommendations 15), 

SHELLER Report, p.13. 
1671  MCSHERRY (2004), pp.371,2. MCCULLOCH Jude (2006), Australia's Anti-Terrorism Legislation and 

the Jack Thomas Case, Contemporary Comments, Current issues in Criminal Justice, Vol.18, Nov, 
N°2, pp.360. 

1672  COUNCIL OF AUSTRALIAN GOVERNMENTS (COAG) (2013), Review of Counter-Terrorism 
Legislation, Commonwealth of Australia (WHEALY report), Recommendation 23. 

 
1673  Div. 102.1, Criminal Code (Cth). 
1674  R v Benbrika (2009) 222 FLR 433. 
1675  GOLDSMITH Andrew (2007), Preparation for Terrorism: Catastrophic Risk and Precautionary 

Criminal Law, in LYNCH, MACDONALD, WILLIAMS, p.66. 
1676  MACDONALD Edwina, WILLIAMS George (2007), Combating Terrorism: Australia's Criminal Code 

Since September 11, 2001, Griffith Law Review, Vol.16, N°1, p.38. 
1677  It is not so much the nulla poena sine lege principle (no punishment without a law) that is at stake 

here, as some have argued (MCSHERRY (2004), p.365), since s102.3 has been duly adopted by an 
elected Parliament, but the nulla poena sine crimen principle (no punishment without a crime) i.e. not 
arbitrary punishment. 

1678  BRONITT (2003a), pp.48-49. 
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penalty is a new development and indicates a departure from the traditional remit of 

criminal law.1679 

 

A person's status as a member of a terrorist organisation not only makes him/her a 

criminal but may also mean that someone who associates with him/her also breaks the 

law. 

 

PJCIS expressed its preference for New Zealand’s offence of participation in a terrorist 

organisation over the membership offence. Such an offence focuses on the link with 

the terrorist aim of the organisation and avoids the technicalities and difficulties of 

formal and informal membership.1680 This is the path chosen by the EU. 

 

 

16.5.3   Participation  
 
Though one observes an erosion of the level required in determining the fault and 

physical elements in the CFD on terrorism compared with the CFD on organised crime, 

particularly in regard to the scope of participation, the intent and knowledge, the CFD 

offence is still narrowly defined compared to the Australian offences. 

 

While the CFD on organised crime deals with two types of offences - participation in a 

criminal organisation and conspiracy - the CFD on terrorism mentions only 

participation. The CFD on terrorism does not require that the participant intend to 

commit a terrorist act. Under the CFD on terrorism, the participation is in the “activities 

of a terrorist group”, such as “supplying information or material resources” or “funding 

its activities in any way”,1681 two offences that are distinct under the Code.1682 However, 

the activities do not need to be criminal.1683  

 

Since participation in the activities of a terrorist group is not defined, the physical 

element is extremely wide: There is no requirement that it should be the commission of 

a specific offence whether of a terrorist nature or another criminal offence, or even an 

offence. It follows that the offence of participation could be used to sanction any form of 

assistance to a terrorist organisation when complicity in the offences described in 

                                                
1679  MCCULLOCH (2006), p.360. 
1680  JULL Report (2006), p.73. 
1681  Art.2(2)(b), Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1682  S102.7, Providing support to a terrorist organisation and S102.6, Getting funds to, from or for a 

terrorist organisation. 
1683  This provision is similar to but not identical with the requirement under art.2(a) second paragraph, 

1998 Joint Action on organised crime.  The CFD on organised crime required  “active participation”.  
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article 1 cannot be proven. This contrasts also with conspiracy which requires that a 

serious criminal offence be intended. 

 

The conduct is however narrowed by the mens rea requirement that the participant 

must have “knowledge of the fact that such participation will contribute to the criminal 

activities of the terrorist group”.1684 Strictly, the CFD on terrorism does not appear to 

make it a requirement that the participant knows that the group is a terrorist group but 

only that his or her involvement will facilitate the commission of “the criminal activities 

of the terrorist group”. Hence, the support given to the charity organisation of a terrorist 

group would not fall under article 2, nor would the mere attendance at a meeting be 

liable to sanction. However, the participation in a robbery could fall under the CFD on 

terrorism even if the participant is not aware that the assets will be used to fund 

terrorist activities. The lack of clarity in the wording undermines the justification for a 

more severe penalty for participating in a terrorist group since the participation per se 

may be of no different nature from participating in a criminal organisation if the terrorist 

character of the group is unknown to the participant. Hence, it is submitted that the 

participant should be aware of the terrorist aim of the group for his or her involvement 

to come under the CFD on terrorism. 

 

The CFD on terrorism does not specify that the knowledge, intent, aim, purpose or 

agreement could be inferred from objective factual circumstances, as under the CFD 

on organised crime or the TOCC, 1685 nor does it state that they should not. It does not 

give any indication as to how the subjective elements are to be proved. As a 

consequence, this issue rests solely in the competence of the Member States. The 

CFD on terrorism has reduced the constituent elements of the offence of participation 

from active participation in a criminal organisation to participation in a terrorist 

group,1686 thus making it more difficult for a former member to avoid a judicial sanction 

by simply renouncing the intention to participate in or leaving the terrorist organisation. 

 

 

 

 

 

                                                
1684  This contrasts with the CFD on organised crime which requires knowledge that “the participation will 

contribute to the achievement of the organisation’s criminal activities”. The difference in wording 
introduces a lesser degree of knowledge in the mens rea. 

1685  In the CFD on organised crime, the Council introduced the same prerequisites found in the Decision 
on terrorism for obtaining a reduced sentence but made them exemplary See art.5.2, 1998 Joint 
action making it a criminal offence to participate in a criminal organisation. 

1686  As found in the art.2 of the 1998 Joint action on criminal organisation and the 2008 CFD on the fight 
against organised crime. 
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16.5.4  Leaving the terrorist group  
 
Determining when a person has left the organisation, or ended the membership, 

participation or association in the terrorist group is a delicate matter since, for obvious 

reasons, the person would wish to remain discreet on this issue. The difficulty is 

compounded by the lack of clear guidance from the legislature. 

 

In regard to ceasing membership of a terrorist organisation, section 102.3(1) puts a 

legal burden1687 on the defendant to prove that he or she took all reasonable steps to 

cease to be a member of the organisation as soon as practicable after he or she knew 

that the organisation was a terrorist organisation. What these steps are is not defined. 

It would hence be to the tribunal of fact to determine, on a case-to-case basis, what are 

the appropriate and reasonable steps given the circumstance. 

 

No similar provision can be found for the associate (s102.8). There is also no provision 

for the member or the associate who ends his or her involvement some time after he or 

she has learnt that the organisation was a terrorist organisation. 

 

Since neither the participation under the CFD on terrorism, nor the membership and 

association offences under the Code require that a terrorist offence be actually 

committed, once the intent to assist the organisation does not exist any more, the 

offence stops being committed. Since former acts of participation may still be 

construed as evidence of present participation, the suspect may be de facto compelled 

to prove the absence of these subjective constitutive elements.1688 This runs against 

the principle of presumption of innocence. 

 

In the absence of legal criteria to determine when the defendant has left the 

organisation, the appreciation is subjective, making it even harder for the defendant to 

be convincing. The difficulty was exemplified in OMPI, where despite the applicant 

having renounced terrorist activities, the Home Secretary held that it might in the future 

resume its activities.1689 In the case of an individual, the same reasoning could be 

applied and the member or associate could be held “dormant” until the circumstances 

                                                
1687  It is a legal and not an evidentiary burden. It may make it near impossible for an innocent person to 

prove that the organisation was not proscribed when he became a member, and hence the 
imposition of a legal burden has been seen as a disproportionate and unjustifiable legislative 
response to the threat of terrorism (SHELLER Report p.108,9). It is also a breach of the presumption 
of innocence. The Sheller Committee recommended that the burden be made evidential (§109), but 
it was not followed. For a discussion of this issue see MCSHERRY (2004), pp.369-370. 

1688  See PMOI POAC -  2. 
1689  PMOI POAC -  2, §338. The minister said he expected the applicant to publicly renounce terrorism 

before he could de-list the organisation. However the court held that a public statement would, at 
best, be only one factor to be considered in the light of all the material. See §302. 
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change. The POAC rejected this over-cautious approach, pointing out, “this is a fear 

that something might happen in the future rather than a belief that, as a matter of fact, 

the organisation [or the individual] is currently concerned in terrorism.”1690 The Home 

Secretary tried to justify his decision by adding that he expected the applicant to 

publicly renounce terrorism before he could de-list the organisation. The POAC held 

that a public statement would, at best, be only one factor to be considered in the light 

of all the material.1691 

 

The situation in which a member, a participant or an associate may find him or herself 

is not fundamentally different from the conspirer or the person in a joint enterprise once 

the overt act has been committed, or after any of the physical elements of the joint 

offence concerned is engaged. In all these cases, the offence of participation, 

association or membership has already been committed even if no terrorist act has 

taken place. The time left before the commission of the terrorist act still allows the 

defendant to withdraw. Given the importance of preventing acts of terrorism from 

occurring, the member and associate of or participant in a terrorist group should be 

encouraged to do so. The Code does not provide any incentive, but the courts are free 

to mitigate the sentence when the accused has helped the prosecution. This is exactly 

the decision that Bongiorno J took after Izzydeen Atik assisted the prosecution in the 

trial of Benbrika and others. 1692 

 

Given the rationale of the new provisions, it is suggested that there could be a defence 

for the defendant to prove that he or she has taken all reasonable steps to separate 

him or herself from the organisation and to prevent the act of terrorism from happening. 

Once the defendant has discharged the evidential burden, the prosecution would then 

bear the legal burden of proving beyond reasonable doubt that the defendant did not 

dissociate himself.1693  

 

                                                
1690  PMOI POAC -2 , § §339. 
1691  PMOI POAC -2 , §302. The added extra-legal requirements were found unlawful. §340. Furthermore, 

the POAC held that that the minister had turned “the statutory test on its head”: “Instead of asking the 
relevant and required question as to whether at the date of the decision the PMOI is concerned in 
terrorist activity and, if so, in what manner, the Submission assumes (correctly) that the PMOI has 
been in the past concerned in terrorist activity but then asks a different question namely whether the 
passage of time is strong and convincing evidence that terrorist activity has been unequivocally and 
permanently abandoned. This is another illustration, in our view, of the misleading preoccupation 
with the renunciation of violence. Indeed, the absence of a public renunciation of violence was 
central to the Secretary of State’s case.” §334. 

1692  R v Atik [2007] VSC 299. 
1693  Under the conspiracy provision, the onus is on the defendant to prove that he or she withdrew form 

the agreement and took all reasonable steps to prevent the commission of the offence (s11.5(5), 
Criminal Code (Cth)). See also LEADER-ELLIOTT Ian (2002) for the Commonwealth Attorney-
General’s Department in association with the Australian Institute of Judicial Administration, The 
Commonwealth Criminal Code – A Guide for Practitioners, March, p.285. ODGERS (2010), p.223. 
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The absence of such provisions in the Code contrasts with the CFD on terrorism. The 

CFD on terrorism does not give any indication as to how a participant may prove that 

he has distanced himself from the organisation but, like the CFD on organised crime, 

provides a strong incentive for a person under investigation to cooperate with the law 

enforcement. It provides that the sentence may be reduced if the defendant “renounces 

terrorist activity, and provides the administrative or judicial authorities with information 

which they would not otherwise have been able to obtain, helping them to prevent or 

mitigate the effects of the offence, identify or bring to justice the other offenders, find 

evidence” or prevent further terrorist offences.1694  

 

 

 

16.5.5  Other derivative offences and terrorism offences  
 

The other derivative offences under the Code criminalise defined contacts with a 

terrorist organisation, such as training (s102.5),1695 recruiting (s102.4),1696 as well as 

directing (s102.2) and providing support (s102.7), the two last ones not being distinct 

offences under the CFD on terrorism, as they fall under the “participation” offence. 1697 

All these offences can be committed even if a terrorist act does not occur, reinforcing 

the preventive characteristic of anti-terrorism legislation.1698  

 

The offences under the Code’s and the CFD on terrorism aim at preventing terrorist 

organisations from expanding and succeeding in their endeavours. The Code captures 

                                                
1694  Art.6, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. See also 

Council Resolution of 20 December 1996 on individuals who cooperate with the judicial process in 
the fight against international organised crime, OJ C10, 11.01.1997, pp.1-2. The possibility of 
mitigated sentence under specific conditions are suggested in the TOCC (art.26.1). 

1695  Art 2 c, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1696  Art 2 b, Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1697  The latter acts as a reminder of the need to prosecute the financing of terrorism, which is the object 

of the International Convention for the Suppression of the Financing of Terrorism, which not all EU 
Member States had implemented by the end of 2001. It entered into force on 10 April 2002. In order 
to ensure a prompt compliance with the 28 September 2001 UNSCR 1373 which required among 
other things the criminalisation of the wilful provision or collection (…) of funds ”intended to be used 
to carry out terrorist acts”, the Council, on the recommendation of the European Parliament, made it 
mandatory already in 2002 to sanction penally financing of terrorism (OJ L309, 25.11.2005, p.15.) 
See Part II, Chapter 7.  

  In its initial Proposal, the Commission did not contain a provision against the financing of terrorism, 
neither did it include a provision on participation. European Parliament, Report on the Commission 
proposal for a Council framework decision on combating terrorism, Amendment 30, Final A5-
0397/2001, 14.11.2001. 

1698  In 2005, the wording changed from “even if the terrorist act does not occur” to “even if a terrorist act 
does not occur”.  Some had argued that the prosecution had to prove that at the relevant time the 
accused intended to prepare for a particular terrorist act “(Boulten SC in R v Lodhi [2005] NSWSC 
1377 [35]) and that the scope of the law had been considerably extended by the amendment. 
However Whealy J did not share this view. (R v Lodhi [2005] NSWSC 1377 [41] to [44]). See also 
GANI Miriam (2008), How does it end ? Reflections on Compete Prosecutions under Australia’s Anti-
terrorism Legislation, in GANI, MATHEW, pp.272-273. 
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conduct that is further upstream to terrorist activity than the CFD on terrorism, for it 

criminalises circumstances where a person is considering a range of activities that are 

still in formative stages and not so advanced that the details are known.1699 

 

Sections 102.5 and 102.4 criminalise conduct which may have no connection with a 

terrorist act, such as the recruitment or the training towards the development of the 

humanitarian branch of the organisation.1700 Hence, they may well infringe the principle 

of legality, for the Code does not define precisely enough what the conduct is, 

preventing individuals from turning away from the crime. These two offences contrast 

with section 102.6, since the Thomas and Haneef cases made it clear that the terrorist 

purpose is central to the offence of support to and from a terrorist organisation.1701 

 

As a rule, these provisions sanction heavily recklessness as to whether the 

organisation is a terrorist organisation.1702 Since would-be terrorists tends to be 

discreet about their projects, their connection with a terrorist group is mostly secret. 

The Code does not provide any indication as to how can one identify a person as a 

member of an organisation and thus abstain from committing an offence by having an 

activity with them. Further, it is perplexing that a person can intentionally direct or 

recruit for a terrorist organisation and at the same time be reckless as to whether the 

organisation is a terrorist organisation.1703 One would expect that a director or a 

recruiter knows the true nature of their organisation. Otherwise, the offence suggests 

that the intention of the person recruited to take part in a terrorist activity does not carry 

much weight. The breadth of these offences contrasts with those under the CFD on 

terrorism. 

 

The CFD on terrorism is more focused on the terrorist act. It classifies the offences 

differently from the Code. Besides the terrorist offences (art.1) and the offences 

                                                
1699  Anti-Terrorism Bill (N°2) 2005, Explanatory Memorandum, p.3. HARRIS RIMMER Sue (2005a), Anti-

Terrorism Bill 2005, no.62, 2005–06, Law and Bills Digest Section, Department of Parliamentary 
Services, Parliament of Australia, 3 November 2005, p.5. 

1700  EMERTON (2007a), p.78. See s102.4(2)a. 
1701  The jury found that Joseph Thomas did not receive the funds for terrorist purposes and therefore 

acquitted him on that count. DPP v Thomas [2006] VSC 120 [12]. The case rested on Thomas’s 
interview with the AFP while in Pakistan (R v Thomas (No 4) [2008] 19 VR 214 [2]). Thomas alleged 
that he had been subjected to torture like treatment and his confession could not be retained. 
Cummins J rejected this (DPP v Thomas [2006] VSC 120 [9]) but this decision was overturned on 
appeal (DPP v Thomas [2006] 14 VR 475). A later re-trial did not modify the order (R v Thomas (No 
4) [2008] VSCA 107). The lack of definition and breath of “support” has been criticised by the Sheller 
Committee which recommended amendment to “material support”. See also GOLDSMITH (2007) 
p.69. 

  Haneef v Australian Federal Police [2009] AATA. No one has been condemned yet for training and 
recruiting for a terrorist organisation. 

1702  The same penalties apply to both recklessness and full knowledge in training a terrorist organisation 
or receiving training from a terrorist organisation (s102.5, Criminal Code (Cth). 

1703  Ss102.2(2)(c) and 02.4(2)(c), Criminal Code (Cth). 
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relating to a terrorist group (art.2), the CFD mentions offences linked to terrorist 

activities (art.3) and other offences (art.4) such as inciting, aiding or abetting, and 

attempting. 

 

Under the 2002 CFD on terrorism, “terrorist-linked offences” are three common crimes, 

(aggravated theft; extortion; drawing up false administrative documents), defined by the 

domestic legislation of each Member States.1704 Following the adoption of the 2005 

Council of Europe Convention for the Prevention of Terrorism,1705 the list was 

expanded to include three more offences (public provocation to commit a terrorist 

offence; recruitment for terrorism and training for terrorism). 1706 The amendment 

provides for a definition for each of these offences, aligning it to the Convention.1707 

 

Hence, since the 2008 amendment, recruitment and training for terrorism have become 

distinct offences under the CFD on terrorism and no longer offences of participation in 

a terrorist group.1708 The amendment follows the adoption in 2005 of Council of Europe 

Convention for the Prevention of Terrorism,1709 and their definitions are taken from the 

Convention.  

 

The introduction of the offences of training and recruiting reflects the concern regarding 

the role that the internet plays in terrorism. The main objective of the Council of Europe 

Convention, and hence the CFD on terrorism, is to reduce the dissemination of 

material which might incite individuals to commit terrorist acts, as well as by restricting 

the enrolment and training of future terrorists.1710  

 

                                                
1704  Aggravated theft (art.3.2.d), Extortion (art.3.2.e), Drawing up false admininstrative documents 

(art.3.2.f). Hence, the CFD does not indicate any penalty for these offences. 
1705  CoE Convention for the Prevention of Terrorism 16.V.2005, CETS 196. Art.5 (Public provocation to 

commit a terrorist offence); Art.6 (Recruitment for terrorism); Art.7 (Training for terrorism). 
1706  New art.3.2, according to Council Framework Decision 2008/919/JHA amending Framework 

Decision 2002/475/JHA on combating terrorism. 
1707  Art.1(1) a – h; Art.2(2), CoE Convention for the Prevention of Terrorism. 
1708  Art.3.c, CoE Convention for the Prevention of Terrorism. 
1709  CoE 2005 Convention on Terrorism, Art.7 (Training for terrorism).   
1710  Recital 7, Council Framework Decision 2008/919/JHA amending Framework Decision 2002/475/JHA 

on combating terrorism. See also Commission Proposal for a Council Framework Decision amending 
Framework Decision 2002/475/JHA on combating terrorism, Explanatory memorandum, COM(2007) 
650 final, 2007/0236 (CNS), 6.11.2007, p.2. 

  The Convention became the first international treaty to sanction the handling of "apologie du 
terrorisme" (later redrafted as “public provocation to commit acts of terrorism”) and/or "incitement to 
terrorism". (Explanatory Report to the Convention on the Prevention of Terrorism, ETS n°196, 
points18, 19). Whether these provisions were needed in the CFD on terrorism is debatable since as 
from 2000, the EU had the authority to remove terrorist propaganda from the internet based on the  
on electronic commerce, even though the objective of that  “is to create a legal framework to ensure 
the free movement of information society services between Member States and not to harmonise the 
field of criminal law as such”.  2000/31/EC of the European Parliament and the Council of 8 June 
2000 on certain legal aspects of information society services, in particular electronic commerce, in 
the Internal Market ( on electronic commerce) - OJ L 178, 17.7.2000, Recital 8. 
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Without the internet, terrorism would not have become such a global problem today.1711 

The internet has been described by the European Commission as a “virtual training 

camp”.1712 In 2002, the Telecommunications (Interception) Legislation Amendment Act 

2002 (Cth) (TILA Act) inserted section 474.14 of the Code the offence of using a 

telecommunications network with intention to commit a serious offence, which is liable 

to a penalty not exceeding the penalty applicable to the serious offence.1713 Section 

474.14 may duplicate other anti-terrorism provisions. In 2008, Belal Khazaal was 

convicted of making a document connected with assistance in a terrorist act. The 

charge of attempting to incite others to commit a terrorist act, based on Khazaal putting 

the document on the internet was dropped. McGarrity suggests that this was most 

likely due to the different thresholds of the fault element. “The fault element for the 

offence of making a document in connection with preparation for a terrorist act (…) is 

that the defendant knows of the relevant connection, whereas the fault element of the 

second offence [attempt to incite] requires the prosecution to prove that the defendant 

intended to incite others to commit a terrorist act.” In any case, Latham J held that the 

offence was objectively grave.1714 He was not condemned under section 474.14. 

 

Concerns have been raised regarding the large number of terrorist-propaganda 

sites,1715 and their impact in terms of the radicalisation of behaviour and recruitment to a 

terrorist cause.1716 In 2008, the Australian Government proposed to set up an internet 

filter.1717 The initial project was eventually dropped in 2012 in favour of a more limited 

version focusing only on child pornography.1718 Yet, the necessity to introduce 

legislative restrictions on electronic communications has been questioned since there 

is no evidence indicating that terrorist recruitment occurs via the internet.1719 According 

to Burgess,  

such measures do not accord with research that suggests that radicalisation 
begins on the grass roots level and that broadcast media and internet are not 
being used in Europe to motivate to radicalisation. What seems more likely is 
that those individuals already radicalized through personal experience and local 

                                                
1711  KEPEL Gilles (2006), Il n’y aurait pas d’Al Qaeda sans l’Internet, le Monde.fr 19.01.06. 
1712  Commission of the European Communities, Proposal for a Council Framework decision amending 

Framework decision 2002/475/JHA on combating terrorism, COM(2007) 650 final, Brussels, 
6.11.2007, p.2. 

1713  S474.14, Criminal Code (Cth). 
1714  R v Khazaal [2009] NSWSC 1015 [15]. 
1715  Estimated at approximately 5000 in 2007. LEFRANÇOIS (2008), p.19. 
1716  LEFRANÇOIS (2008), p.19. 
1717  L'Australie s'apprête à filtrer Internet, LEMONDE.FR | 02.01.09. 
1718  AAP, Government gives up plan for Internet filter, 09.11.2012. 
1719  BURGESS J. Peter (2005), Critical assessment of Communication from the Commission to the 

European Parliament and the Council concerning terrorist recruitment –– Addressing the factors 
contributing to violent radicalisation (COM/2005/0313 final), European Parliament, Citizens’ Rights 
and Constitutional Affairs p.3 



 - 349 - 

contact can find support and information though internet-based or broadcast 
sources. 1720 

 

Hence, regulations should aim not so much at restricting the recruitment via the 

internet but rather preventing the dissemination of material that could be used in the 

preparation of a terrorist attack. This is technically a much greater challenge than 

monitoring incitement to terrorism on the internet, and most likely a practical 

impossibility, given the flexibility of the internet.1721 Burgess therefore suggests that the 

internet should be used by law enforcement agencies for tracking unwanted activities 

rather than in the ineffective and costly effort to limit the flow of information.”1722 

 

The offence of training focuses on the commission of a terrorist activity. It is defined as 

practical instruction in the making or use of explosives, firearms or other weapons or 

noxious or hazardous substances, or in other specific methods or techniques, for the 

purpose of committing a terrorist act.1723  

 

The material element of the recruitment offence is much more strictly defined under the 

CFD on terrorism than under the Code, which does not define training. Under the CFD 

on terrorism, the solicitation must contain some factual elements such as an invitation 

to take part in a terrorist group or to commit a terrorist offence, and not remain an 

ideological suggestion.1724 Not only must the intention of the recruiter be that the recruit 

gets involved, but also that the recruitment be realised, i.e. the recruit accepts to be 

involved, even if he eventually does not materialise his or her intention.1725  

 

Besides the requirement that the action be intentional, the trainer must also know that 

his or her instructions will be used for committing a terrorist offence. There is no liability 

for recklessness, which is in stark contrast with section 101.2. It must be noted that the 

EU provision does not punish the trainee, but only the instructor. Receiving training 

could be sanctioned as participation in a terrorist group. However, when participation in 

a terrorist group cannot be established - because there is no affiliation to a group when 

                                                
1720  BURGESS (2005), p.3. 
1721  MOSES Asher (2008), Fatal flaws in website censorship plan, says report, Sydney Morning Herald, 

23  December. 
1722  BURGESS (2005), p.4. 
1723  Art.3.1.(c), Council Framework Decision 2008/919/JHA amending Framework Decision 

2002/475/JHA on combating terrorism and 2005 CoE Convention for the Prevention of Terrorism, 
CETS n°196, explanatory memorandum, §§114-122. 

1724  CoE, Convention on the Prevention of Terrorism, ETS n°196, Explanatory Report, §§109-113. The 
term “solicit” is however not defined, and reference must be made to domestic legislation. 

1725  The attempt to recruit is punishable according to the Convention, but the Council Decision did not 
make it mandatory to criminalise the attempt to recruit for terrorism (Art.9.2, CoE Convention on the 
Prevention of terrorism; art.4.4, 2008 Council Framework Decision on terrorism). 
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the person has acted individually - getting such training is not a criminal offence under 

the CFD on terrorism.  

 

The CFD on terrorism makes it optional for the Member States to punish the attempt to 

recruit and train for terrorism.1726 The CFD does not make the attempt to provoke 

publicly an offence. 

 

Other terrorism offences under the Code, not linked to the proscription regime, are 

providing or receiving training connected with terrorist acts (s 101.2), possessing things 

connected with terrorist acts (s 101.4),1727 collecting or making documents likely to 

facilitate terrorist acts (s 101.5), Other acts done in preparation for, or planning, terrorist 

acts (s 101.6). The Commonwealth DPP argued that these offences were needed 

since Australia’s offences dealing with unlawful associations were “inadequate to deal 

with offences specific to terrorist activities.1728 Yet their similarity with inchoate offences 

is very strong. They were adopted to circumvent the difficulties in proving the legal 

elements of conspiracy and joint enterprise, such as proving an agreement between 

parties. They, indeed, “substantially broaden the scope of inchoate offences.”1729 

Further, they can be prosecuted in combination with inchoate offences. Section 101.6, 

which criminalises any other act in preparation for, or planning, a terrorist act, 

epitomises the breadth and vagueness of Australia’s anti-terrorism legislation in its 

determination to capture every single conduct that could possibly lead to the 

commission of a terrorist act. This was the case of Elomar and others who were 

sentenced to between 23 and 28 years imprisonment for conspiracy to do an act in 

preparation for a terrorist act.1730 

 

Arguably, the legislation’s breadth may actually make it ineffective, since the evidence 

may not support the “beyond reasonable doubt” standard.1731 However, despite the 

inherent difficulties posed by the legislation, the judiciary has been said to have been 

able to handle the cases brought before them in a very satisfactory manner.1732  

 

                                                
1726  Art.4.3 and 4. This follows the 2005 CoE Convention on the Prevention of terrorism which made it 

optional to sanction the attempt to recruit and the attempt to train for terrorism (Art.9.2). This 
provision has been introduced to foster better cooperation between Member States. 

1727  For a discussion of the principle of innocence in regards to the offence of possession for terrorist 
purposes (s57 Terrorism Act 2000 (UK)), see DUFF RA (2012) Presuming Innocence, in ZEDNER 
Lucia, ROBERTS Julian V, Principles and Values in Criminal Law and Criminal Justice, Oxford 
University Press, pp.51-66. 

1728  SHELLER Report, p.44. 
1729  Mc Sherry (2004) p.366. 
1730  S11.5(1) and 101.6(1), Criminal Code (Cth); R v Elomar & Ors [2010] NSWSC 10.  
1731  McSHERRY (2004),p.362.3. 
1732  MCGARRITY (2009), p.127. 
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16.6   Interim conclusion 
 
16.6.1   Focus on organisations 
 
In hindsight, the Code’s emphasis on terrorist organisations appears not to have been 

a judicious choice.1733 In Europe and Australia, the major threat nowadays does not 

come from terrorist actions led by large organisations but by home-grown activists.1734 

It would appear that Al Qaeda is following a policy of franchising, taking advantage of 

the label attached to its name.1735 It is therefore an error to think in terms of an 

organisation “characterized by a ladder hierarchy, top-down command and control”.1736 

The more recent terrorist attacks have been committed by 2 people not affiliated with a 

terrorist organisation1737 and, at least in Europe, sometimes by “lone wolves”.1738 The 

weakening of Al Qaeda and the ease of obtaining information on the internet about 

how to build lethal devices suggests that terrorist attacks are likely to be more and 

more frequently conducted by single individuals rather than by an organisation.1739 

 

The Code’s vague definition of terrorist organisation and the CFD’s minimum 

requirement of 3 persons to form a terrorist group may provide the necessary 

framework to prevent and prosecute most (would-be) terrorists today.1740 The recent 

development indicates nevertheless that the initial concept is not appropriate.1741 

Further, that, so far, all but two condemnations for activities linked to a terrorist 

organisation have been in connection with organisations not listed in Australia1742 

                                                
1733  LYNCH, MCGARRITY, WILLIAMS (2009), pp.38,39. 
1734  OAKES Dan (2011), Local extremists the threat, says ASIO chief, The Age, 27.07.11. 
1735  According to Oliver Roy, it is more and more difficult to refer to Al Qaeda as a structured 

organisation. He also warns about “over-islamising” Al Qaeda and disregarding its global, anti-
imperialist and third-world movement dimensions. ROY (2004), pp.24-25. 

1736  SLOAN Stephen (2002), Foreword: Responding to the Threat, Low Intensity Conflict & Law 
Enforcement, Vol.11:2-3, p.168. 

1737  The 2013 Boston Marathon bombings, assassination of the British Army soldier Lee Rigby in London 
in June 2013. 

1738  Anders Behring Breivik in Norway on 22 juillet 2011 and Mohammed Merah in France in March 2012. 
STROOBANTS Jean-Pierre (2012), Terrorisme: Bruxelles s'inquiète de la menace des "loups 
solitaires", Le Monde.fr 27.04.2012. DE KERCHOVE Gilles (2012b), L’Union européenne et le 
monde dans la lutte contre le terrorisme in DONY Marianne, La dimension externe de l’espace de 
liberté, de sécurité et de justice au lendemain de Lisbonne et de Stockholm: un bilan à mi-parcours, 
Éditions de l'Université de Bruxelles, Bruxelles, p.83. 

1739  DE KERCHOVE Gilles (2012a), Impact de l’incrimination de terrorisme sur la coopération 
européenne en matière de lutte contre le terrorisme, in DONY Marianne La dimension externe de 
l’espace de liberté, de sécurité et de justice au lendemain de Lisbonne et de Stockholm: un bilan à 
mi-parcours, Éditions de l'Université de Bruxelles, Bruxelles, p.216.  

1740  In case of a terrorist attack conducted by a “lone wolf”, the prosecution will have to rely on the 
provisions in Div.101 of the Code. 

1741  DE KERCHOVE (2012a), p.216. 
1742  These were for Joseph Thomas (Al Qaeda, proscribed under the Code) and Aruran 

Vinayagamoorthy (LTTE, listed under COTUNA). 
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suggests that the merit of the proscription regime may need to be revisited, particularly 

in regard to the absence of natural justice. 

 

 

16.6.2   Breadth of legislation 

The EU’s definition of terrorism is too vague,1743 even though it is substantially 

narrowed by the contextual element. If Member State legislation reproduces the CFD 

definition without making it more precise, some expect that it is not unlikely that the 

ECtHR would find that such state had breached the legality principle.1744 

 

The breadth of Australia’s anti-terrorism legislation may provide for needed flexibility to 

adapt to changes, however its reliance on considerable discretionary powers, first to 

list or proscribe terrorist organisations and then to prosecute,1745 is a cause of 

concern.1746  

 

By criminalising conduct that is very remotely associated with the commission of a 

terrorist act, the legislation does not prevent individuals that have no terrorist intent 

from being investigated and prosecuted. The fact that the way the courts have applied 

the legislation has alleviated the concerns of some1747 does not remove its intrinsic 

feature particularly in the early phase of its implementation. It must be emphasised that 

not all issues can be brought to a court and therefore the most serious reservations 

remain regarding the absence of effective remedies.  

 

Though the need to act preventively against terrorism is not disputed, the legislation’s 

breadth is such that it does not offer sufficient guarantee of targeting the right 

individuals,1748 which in the long run could prove excessively costly and detrimental to 

Australia’s security. Australia’s terrorism strategy bestows on law enforcement officers 

unprecedented powers of appreciation in deciding what to investigate and what to 

ignore. The lack of strict legal criteria suggests that even a strong suspicion would be 

enough to warrant a listing under COTUNA or the Code. Some have expressed the 

                                                
1743  BEERNAERT Marie-Aude (2006), La décision-cadre du 13 juin 2002 relative à la lutte contre le 

terrorisme, Revue internationale de droit pénal, 2006/1, Vol.77, p.282. 
1744  DE SCHUTTER Olivier (2002), La Convention européenne des droits de l’homme à l’épreuve de la 

lutte contre le terrorisme, in BRIBOSIA, WEYEMBERGH, p.141. 
1745  Or to issue control orders, the Australian legal provisions on which have also been taken from the 

UK. See the opinion of Lord Hoffmann in Home Secretary v AF (N°3) [2009] UKHL 28 [70]. 
1746  MCSHERRY (2004), pp.371-372.     
1747  MCGARRITY (2009), p.127. 
1748  FCLC (2006), p.15. 
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fear that this power could be used as a means to compel cooperation.1749 More 

significant is the danger of arbitrary profiling based on law enforcement’s appreciation 

of the risk, which might be done on religious, national or even political lines.1750 In 

Saul’s view, this risk is minimal because the officers focus on the violence and not the 

motive.1751 Unfortunately, this is not the case.1752 Every now and then, cases do come 

to light where officers, because of prejudices, focused on certain types of extremists to 

the detriment of others, with dire consequences.1753  

 
 
 
16.6.3   Restricted judicial review 

The examination of the case-law regarding the listing and de-listing process of 

organisations and individuals pursuant to UNSCR 1267 and 1373 has shown that 

many have seen their assets frozen and have suffered travel restrictions without 

reason. Greater transparency – or rather, less opacity – in the decision making process 

to list a person or an organisation is thus needed.1754 Arguably, the various court 

challenges prompted the Sanctions Committee to revise its procedure,1755 but the 

changes are still insufficient to reflect compliance with the rule of law. Tzanakopoulos 

argues that it is incumbent first and foremost on the Member States to ensure that the 

legislation which implements the UN SC Resolutions guarantees the rule of law.1756 

 

The lack of due judicial process displays a blatant disregard for individuals and entities 

listed, a weak commitment to the democratic principles that anti-terrorism legislation is 

supposed to upheld and a poor management of resources towards an effective 

response to terrorist activities. Dick Marty, former Swiss prosecutor observed:  

It is not the very principle of black lists which is in question: this may be a useful 
instrument in certain circumstances and, in any event, for a limited period of 
time. But it is unacceptable that no clear procedure is foreseen and the most 

                                                
1749  HOCKING (2003) p.360. RICKETTS (2002) pp.83, 84. See also Evidence to the Parliamentary Joint 

Committee on Intelligence and Security, 4 April 2007, p.16. 
1750  CHADWICK (1997), p.330. EMERTON (2007b), submission. 
1751  SAUL (2007), pp.34,35. 
1752  DE SCHUTTER (2002), pp.147,148. 
1753  See Berlin s'alarme d'une "nouvelle forme de terrorisme d'extrême droite", LEMONDE.FR with AFP, 

14.11.11. La possible existence d'un gang de tueurs nazis choque l'Allemagne LEMONDE.FR avec 
AFP, Reuters, 13.11.11. La meurtrière cellule néonazie allemande serait liée au NPD, 
LEMONDE.FR with Reuters, 01.12.11. CALDINI Camille, Trio néonazi: l'échec des renseignements 
allemands, Lexpress.fr 18/11/2011. These articles report the failure of the German security 
authorities to investigate assassinations committed by a neo-Nazi group, allegedly because they 
were too focused on Islamism extremism. See also THAM Joo-Cheong (2002), ASIO and the rule of 
law, Alternative Law Journal, Vol.27, p.218.  

1754  ECKES (2009a), p.355.  GAUTIER (2008), p.8. 
1755  TZANAKOPOULOS (2010), p.265. 
1756  TZANAKOPOULOS (2011). TZANAKOPOULOS (2010), p.262. 
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elementary rights are thus violated. If one adds to this picture the practice of 
abductions (“extraordinary renditions”), of secret detention centres and the 
trivialisation of torture, this provides a worrying, devastating message: principles 
that are as fundamental as the rule of law and the protection of human rights 
are optional accessories applicable only in fair weather. Such an approach 
means nothing more and nothing less than handing the terrorists their first 
victory – to criminals who precisely wish to put into question the validity of our 
free and democratic societies and who intend to destroy the system.1757 

 

The unprecedented discretion in modern democracies bestowed on the executive and 

law enforcement officers to make decisions that impact so heavily on corporations’ 

rights and individual freedoms,1758 coupled with the absence of judicial review, suggests 

that a particular dehumanising stigma is attached to those suspected of any connection 

with terrorism. In a democracy, decisions affecting individuals are subject to review, the 

extent of which is proportionate to the impact on the person’s life. Depriving those 

listed of a fair hearing and natural justice indicates that they have been somewhat 

alienated from society. This is the hallmark of a totalitarian system, and the breeding 

ground for political violence. 

 

Putting individuals under such hardships, whether on a list or in a prison, on the basis 

of untested allegations, not only pays a disservice to the cause it is supposed to 

serve,1759 it is also a great waste of resources.1760 Assets that are frozen serve no 

economic purpose. Keeping a large pool of suspects distracts law enforcement agents 

from pursuing the real terrorists, burdens the prison system and eventually undermines 

the credibility of security agencies.1761 It is therefore essential, not only for human rights 

considerations, that allegations be fully tested in a process that upholds natural justice.  

 

It has been stated that the fight against terrorism should strike a right balance between 

the need for security and human rights.1762 In this perspective, fundamental rights often 

                                                
1757  MARTY (2007), §23. 
1758  The effects of the listing have been equaled to a “civil death” (unknown). 
1759  DE KERCHOVE (2012b), has observed that Al Qaeda affiliates do not refer to the terrorists 

responsible of the 2005 Madrid bombing for they have been duly tried and sentenced, but they exalt 
its brother in arms that are still detained by the USA in places such as Guantanamo, Abou Graib et 
Bagram. In his view it the lack of natural justice of the US system that feeds Al Qaeda’s rhetoric and 
fight. p.84 [13| and [17] 

1760  Many have been detained in Guantanamo and other prisons on false allegations of terrorist activities. 
The American tax payers have been paying USD800 millions per year to keep these people in jail. 
See ROSENBERG Carol, Guantánamo Bay: The most expensive prison on earth, the Miami Herald, 
25.11.2011; Human Rights First, Guantánamo by the Numbers – Fact Sheet, updated 9 April 2013. 

1761  MARTY Dick (2008), Rapporteur, United Nations Security Council and European Union blacklists, 
Addendum to the report, Committee on Legal Affairs and Human Rights, Parliamentary Assembly, 
Council of Europe, Doc. 11454 Addendum, 22.01.2008, §17. TULLY (2010), p.45. 

1762  GARRIGOS-KERJAN Mariel (2006), La tendance sécuritaire de la lutte contre le terrorisme, Archives 
de Politique criminelle, pp.189-192. For a discussion on this issue see ZELDNER Lucia (2005), 
Securing Liberty in the Face of Terror: Reflections from Criminal Justice, Journal of Law and Society, 
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tend to be perceived as hindering the work of law enforcement agencies.1763 Others 

have argued that in order to strengthen the fight against terrorism which aims at 

bringing down a democratic society, it is imperative that the rule of law, on which basis 

our society is built, be upheld.1764 It is submitted further that respecting fundamental 

rights is essential to an effective management of resources in the struggle against 

terrorism, and any crimes, for that matter.1765 

 

Upholding human rights in the face of serious danger is not an easy task. It is however 

no excuse for compromising the foundations of our democracies, particularly when the 

danger is about the survival of democracy itself, as the rhetoric goes. What is needed 

is some creative thinking.1766 Therefore the way the ECJ has tackled the issues, after 

an initial somewhat tepid start, can be considered a very positive development. 

 
 
 
16.6.4   Impact on mutual assistance in criminal matters 

In our globalised world, legislation against terrorism is not effective if it does not allow 

for international cooperation in order to remove all safe havens for terrorists. Australia 

has modern legislation on mutual assistance and extradition. It has restricted the use of 

the political offence exception in the case of terrorism and is competent to prosecute 

terrorists it cannot or does not want to extradite. However the way Australia’s terrorism 

offences are drafted may actually bring to naught the very positive steps that have 

been taken in the area of mutual assistance in criminal matters. 

 

Code offences that do not come under the CFD on terrorism, either because the 

conduct has not been criminalised (such as the membership and association offences) 

or because the offence is too broadly phrased (other acts done in preparation for, or 

planning, terrorist acts) may not benefit from cooperation from States which uphold the 

principle of double criminality.  

 

                                                                                                                                          
Vol.32, N°4, December, pp.507 to 533; MACDONALD Stuart (2008), Why we should abandon the 
balance metaphor: a new approach to counterterrorism policy, ILSA Journal of International & 
Comparative Law, Vol.15, Issue 1, pp. 95-146. 

1763  DE SCHUTTER (2002), p.90. 
1764  CALAMANDREI (1981). GIL-ROBLES Alvaro (2005). 
1765  According to BRONITT Simon (2003b), “there is a wealth of research suggesting that due process 

safeguards may produce more efficient outcomes for law enforcement.” (Constitutional Rhetoric 
versus Criminal Justice Realities: Unbalanced Responses To Terrorism?, Public Law Review, 
Vol.14, n°2, p.82). 

1766  DE SCHUTTER (2002), pp.151.152.  
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Uncertainty regarding the respect of principles of legality and the presumption of 

innocence may also prevent EU Member States from granting mutual assistance and 

extradition to Australia. Arguably, the greatest concern lies with Australia’s proscription 

regime as set in Division 102. There cannot be a fair trial if the material element of the 

offence, i.e. the organisation is a terrorist organisation, cannot be challenged in 

court.1767 This is particularly concerning for offences that do not require an intention to 

facilitate, in one way or another, a terrorist act. Hence it would be advisable to either 

abolish the proscription regime or at least to amend the provisions so to allow the 

proscription to be challenged either in court during a trial, or before the trial. 

 

It is submitted that a Bill of Rights may contribute to address and reduce any 

reservations or objections regarding the breadth of Australia’s terrorism legislation and 

the possible breach of fundamental principles such as legality, presumption of 

innocence and fair trial. Its absence actually compounds the concerns regarding 

Australia’s anti-terrorism provisions.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
1767  “[…] even if strict liability applies only to make it unnecessary for the prosecution to prove that the 

organisation is a terrorist organisation as a result of proscription, the defendant is denied by the 
process of proscription any opportunity to resist the factual conclusion that it is a terrorist 
organisation, at any time, either by resisting a process of proscription, which results in the executive 
act of proscription, or at the trial for the offence. S143(1)(b) of the Evidence Act 1995 means that the 
regulation proves itself. This in itself emphasises how important it is that proscription should only 
occur after a due and open process, with an opportunity to those likely to be affected by proscription 
to deny that the organisation is a terrorist organisation” (SLRC (2006), §10.32). 
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CHAPTER 17 

PENALTIES 
 

 

This section first compares the penalties for terrorism under the Code and the CFD and 

then reflects on the penalty for terrorism. 

 

The Code and the CFD on terrorism compared 

Not only are the offences under Division 100 couched in broader terms than those 

under the CFD on terrorism, they also entail much more severe penalties.1768 As a rule, 

the derivative offences carry a penalty of 25 years imprisonment, or 15 years if 

committed recklessly as to the terrorist character of the organisation. The same 

sanction applies to the offence of providing or receiving training connected with terrorist 

acts.1769 The exceptions are the membership (10 years) and association (3 years) 

offences. Life imprisonment is the penalty for engaging in a terrorist act and the very 

broad offence of other acts done in preparation for, or planning, terrorist acts.1770 

 

This contrasts significantly with the CFD on terrorism’s requirements. The most severe 

penalty, imprisonment with a maximum sentence of not less than 15 years, is reserved 

for directing a terrorist group.1771 In so far as the offence of directing refers only to 

threatening to commit a terrorist offence, the maximum sentence shall not be less than 

8 years. Participating in the activities of a terrorist group entails a maximum sentence 

of not less than 8 years.1772  

 

 

 

 

 

 

 

                                                
1768  Contrast this with the offence of Obstruction of Commonwealth public officials (s 149, Criminal Code 

(Cth)) which is liable for 2 years imprsonment. 
1769  S101.2, Criminal Code (Cth). 
1770  S101.6, Criminal Code (Cth). 
1771  Art.2(2)(a), Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
1772  Art.2(2)(b), Council Framework Decision 2002/475/JHA of 13 June 2002 on combating terrorism. 
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Table 2:  Penalties for terrorism offences in the Code and the CFD 
 

Under the Code Under the CFD on terrorism 
Offences Penalties Offences Penalties 
   Effective, proportionate and 

dissuasive criminal penalties, 
which may entail extradition. 
Custodial sentences heavier 
than those imposable under 
national law for such offences 
in the absence of the special 
intent. 

Engaging in a terrorist act (s101.1) life Committing a terrorist 
act (Art.1) 

Not specified 

Providing or receiving training 
connected with terrorist acts (s101.2) 

25/15 yrs 
 

Training for terrorism  
(Art.3c) 

Not specified 

Training a terrorist organisation or 
receiving training from a TO (s101.5) 

25/15 yrs 
 

  

Possessing things connected with 
terrorist act (s101.4) 

15/10 yrs 
 

_  

Collecting or making documents likely 
to facilitate terrorist act (s101.5) 

15/10 yrs 
 

Drawing up false 
administrative 

documents (Art.3f) 

Not specified 

Other acts done in preparation for, or 
planning, terrorist acts. 

life   

  Public provocation 
(Art.3a) 

Not specified 

  Aggravated theft 
(Art.3d) 

Not specified 

  Extortion (Art.3e) Not specified 
Directing the activities of a TO (s102.2) 
 

25/15 yrs 
 

Organising / directing maximum sentence of not less 
than 15 years (8 years if the 
offence is threatening to 
commit a terrorist act) 

Membership of a TO (s102.3) 
 

10 yrs 
 

--  

Association with a TO (s102.8) 3 yrs --  
Recruiting for a TO (s102.4) 25/15 yrs 

 
Recruitment for 
terrorism  (Art.3b) 

Not specified 

  Inciting (art. 4) a longer imprisonment period 
  Participation in the 

activities of a terrorist 
group 

maximum sentence of not less 
than 8 years 

Getting funds to, from or for a TO 
(s102.6) 

25/15 yrs Funding 
(=Participation) 

maximum sentence of not less 
than 8 years 

Providing support to a TO (s102.7) 25/15 yrs 
 

Supplying material 
resources 
(=Participation) 

maximum sentence of not less 
than 8 years 

  Supplying information 
(=Participation) 

maximum sentence of not less 
than 8 years 

  Aiding or abetting (art. 
4) 

a longer imprisonment period 

  Attempting (art. 4) a longer imprisonment period 

 

 

The classification of the offences listed in the Decision raises a number of questions, 

since the categories are not hermetic or clearly defined. It is not clear why aggravated 

theft, extortion and drawing false administrative documents, all offences carried out 
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with a view to committing a terrorist act, along with public provocation to commit a 

terrorist offence and recruitment for terrorism, should be considered as “offences linked 

to terrorist activities” rather than an act of participation or a form of complicity. 

 

The practical consequence of having put training for terrorism under “offences linked to 

terrorist activities” is that the penalty could be substantially less severe than for 

supplying information or material resources and funding, for acts of participation carry a 

mandatory custodial sentence of at least 8 years, while the Decision does not provide 

for any minimum or maximum mandatory penalty for training, leaving this matter to the 

discretion of Member States. The appropriateness of distinguishing training from 

supplying is questionable given that training for terrorism can be defined as imparting 

the ability by way of practical instructions towards the commission of a terrorist 

offence.1773 

 

Further, under the CFD on terrorism, the offence of participation must be distinguished 

from ancillary and inchoate offences. The delicate distinction between participation and 

complicity is likely to be treated differently by the national courts of each Member State. 

 

Heavier penalty  

Under both EU and Australian legislation, a terrorist act carries a heavier penalty than 

the same conduct committed under organised crime legislation. In order to be “tough” 

against terrorists, both jurisdictions have imposed longer detention periods. It appears 

however that there has been no study to substantiate that a heavier penalty is an 

appropriate way to sanction a terrorist or to prevent recidivism. 

 

Imposing heavier penalties for terrorist offences may often give the illusion of severity. 

In Europe, a lengthier sentence for serious crimes has no practical impact on the time 

actually spent in detention.1774 National legislation often provides for a maximum 

detention period, which has been increased to 40 years in Spain and 30 in France. It is 

submitted that the tougher sentencing that is required under the 2002 Decision has no 

real impact on the major criminals, but affects the minor figures. Most prisoners, even 

those condemned to a life sentence, eventually leave prison. In Australia, though there 

is no maximum detention period, for the purpose of calculating the non-parole period 

for life-time offences, the Code assimilates a life sentence to 30 years.1775 

 

                                                
1773  Convention on the Prevention of Terrorism, ETS n°196, Explanatory Report, §§115,116. 
1774  See Annex H - Examples of penalties for terrorists 
1775   S19 A G, Crimes Act 1914. 
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While some individuals convicted of terrorism may during their incarceration have 

regretted their criminal acts, more often than not, they have not shown any remorse.1776 

The time spent in prison can yet harden their position against the society that 

condemned them and they may then leave custory in a more dangerous state of mind 

than when they came in.  

 

There has been no public debate in Australia regarding whether it is judicious to 

sanction politically or ideologically motivated offences more severely than crimes 

motivated by lucre, racism or xenophobia. If a person wilfully commits a crime because 

of his political opinion, why should he or she be punished more severely than the 

person who wilfully commits the same crime for another reason ? Until very recently 

political motive could lead to the criminal proceedings being dropped. The horror of the 

September 2001 attacks in the USA has prompted the blotting out of a centuries old 

position and has led to a merely repressive response. If motive were a relevant 

criterion for the commission of terrorist offences, surely the penalty and the 

accompanying custodial measures should reflect this. 

 

In requiring heavier penalties for terrorism, the EU has de facto imposed a change in 

the domestic criminal policy of Member States, but has not provided any guidelines as 

to how to address the consequences of longer detention periods and how best to 

contribute to the social reintegration of former terrorists.  

 

The breath of the preparatory offences coupled with inchoate offences in Australia may 

lead to a 20 years sentence in situations where the crime has not even been 

attempted.1777 It is necessary to give due consideration to what would be the best way 

to sanction terrorists and the appropriate sentence for a terrorist or a potential terrorist, 

so as to deter recidivism, and to avoid a sense of injustice that could motivate others to 

commit a terrorist act in revenge. Adequate action should be taken while the person is 

in detention, i.e. before the sentence is fully served. This is what the Council of Europe 

has recommended since 1987.1778  

 
 

                                                
1776  See for instance the cases of Brigitte Mohnhaupt and Ignacio de Juana Chaos in Annex H. 
1777  See Faheem Khalid Lodhi v Regina [2007] NSWCCA 360. 
1778  Council of Europe Committee of Ministers, Recommendation (87) 3 on the European Prison Rules, 

adopted by the Committee of Ministers on 12 February 1987; Council of Europe Committee of 
Ministers, Recommendation (20037) 23 on Management by prison administrations of life-sentence 
and other long-term prisoners, adopted by the Committee of Ministers on 9 October 2003); Council of 
Europe Committee of Ministers, Recommendation (2006) 2 on the European Prison Rules, adopted 
by the Committee of Ministers on 11 January 2006. In the haste to act against terrorism, the 
European Justice Ministers seem to have forgotten their own recommendations and have not 
addressed the particular case of sentenced terrorists. 
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CHAPTER 18 

DISCUSSION AND CONCLUSION 

 
18.1  Introduction 
 

This dissertation has examined in detail Australian and EU substantive legislation on 

organised crime and terrorism. The comparative analysis has yielded a wealth of 

information regarding the differences under Australia and EU legislation. Given it is 

ground-breaking, the complexity of the topic required a careful examination of both the 

historical background comparative work and the development of the current legislation 

to adequately address the research question. The argument was strengthened by the 

examination of money laundering legislation as the first generation of legislative 

measures against organised crime and its influence on terrorism financing. That was 

followed by an analysis of legislation concerning criminal and terrorist organisations 

and of acts committed by terrorists and organised criminals.  

 

The conceptual similarities and differences between organised crime and terrorism 

legislation have been identified and criticised. This research has therefore contributed 

to a better understanding of Australian and EU legislation on organised crime and 

terrorism. It has considered the way Australia and the EU have carried out their 

international legal obligations and has offered some suggested avenues to improve the 

implementation of fundamental rights, which would strengthen mutual assistance. 

Finally, it concludes with highlighting the essential provisions and principles towards 

sound legislation against the most severe forms of criminality.  

 

The difficulty of coming to a legally sound-definition of organised crime1779 is mirrored 

by the difficulty of identifying one for terrorism. Organised crime and terrorism are 

concepts more than legal terms. As Laurens and Delmas-Marty put it, “there is a 

plurality of terrorisms and a plurality of organised crimes.”1780 Nevertheless, both 

Australia and the EU have defined terrorism in their legislation, and their definitions, 

though different, are not so dissimilar that they could not be compared. 

 

                                                
1779  SCHLOENHARDT (2009a), p.20. 
1780  LAURENS Henry, DELMAS-MARTY (2010), Terrorismes, Histoire et droit, CNRS Editions. 
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Examination of the EU and Australia’s legislation on terrorism and organised crime has 

revealed specific features that have impacted on substantive legislation. The most 

significant is undoubtedly the influence of non-democratically elected bodies in the 

legislative process. Another significant characteristic relates to the understanding of 

terrorism and organised crime as a threat to the democratic order, constituting a new 

“protected legal interest”. This dissertation has hence revealed an intrinsic paradox in 

the legislation studied. Legislation on organised crime and terrorism has been enacted 

to protect democratic values and legal order and in doing so the very basic democratic 

principles in legislating and law enforcement have been breached. 

 

This concluding part starts with a discussion on the pervasive influence of soft law 

Australian and EU legislation on organised crime and terrorism. It then proceeds to 

give a brief overview of their main substantive differences and similarities in order to 

identify major conceptual features that would make terrorism legislation different and 

distinctive from that on organised crime. These differences are then discussed and the 

thesis question is answered. Finally, a proposal for improved legislation is offered. 

 

 

 

 

18.2 The influence of soft law in the legislative 
process 

 

As Georges Abi-Saab noted, “the term “soft law” refers to the lack of justiciability of the 

instruments in which the rules are enshrined (instrumentum) rather than to the content 

of the rules themselves (negotium).”1781 This section looks at the unprecedented 

influence of non-elected bodies such as the UN Security Council, the FATF, the 

Financial Intelligence Units (FIU) and private organisations on legislation, thereby 

warping the normal democratic legislation process and undermining the foundations of 

democratic societies and their legal order that they claimed they were aiming at 

protecting. 

 

 

 

 

 
                                                
1781  ABI-SAAB Georges (1993), Eloge du droit assourdi, Quelque réflexions sur le rôle de la soft law en 

droit international contemporain, in Nouveaux itinéraires en droit, Hommage à François Rigaux, 
Bruylant, Brussels, pp.62-63, quoted in STESSENS (2000), p.15.  
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Security Council 

As argued above in 16.4, when, in 2001, the UN Security Council took the 

unprecedented step to “decide that all States [should] prevent and suppress the 

financing of terrorist acts”, it overstepped their sovereign freedom to decide whether or 

not to become party to the 1999 Convention on Terrorism Financing. By issuing 

specific instructions, the UNSCR 1373 curbed national parliaments’ prerogative to 

legislate freely on the matter. 1782 

 

Traditionally, legislative powers rest, within the UN, with the General Assembly. 

Rosand has justified the Security Council’s move by the General Assembly’s inability to 

adopt a Convention against terrorism.1783 This argument ignores that a Convention 

against terrorism financing had already been adopted. Moreover, the Council did not 

provide for a definition of terrorism, which is the stumbling block in the adoption of a 

general convention against terrorism. According to Pieth and Aiolfi,  

the inability or unwillingness of international bodies and supervisors to define 
terrorism (beyond the empty formula used in the UN Convention) is most 
unfortunate because the formula ‘combating the financing of terrorism’ 
threatens to extend the use of AML-mechanisms to all sorts of unrest world-
wide. To put it another way, there is a danger that AML efforts could themselves 
be perceived as an instrument of oppression, rather than the emancipatory tool 
that it has been so far.1784 

 

The powers of the Security Council’s monitoring body have rightly been criticised for 

their discretionary character.1785 The violation of accepted principles of the rule of law in 

terrorism financing matters and the repressive use of the UN apparatus and influence 

are particularly well exemplified in the black listing of individuals and organisations, as 

has been clearly demonstrated above in 16.4. 

 

 

The influence of soft law 

As argued above at 16.3 and 16.4, the influence of soft law, which has permeated 

organised crime and terrorism legislation at international level, has impacted not only 

Australian and EU money laundering and financing terrorism laws, but also Australia’s 

definition of a terrorist organisation under the proscription process.  
                                                
1782  Further concern lies with the Security Council’s use of its powers under Chapter VII to order actions 

to be undertaken by all States to address what is seen by many as mainly a “western” issue 
GALLANT M. Michelle (2010), Promise and perils, the making of global money laundering, terrorist 
finance norms, Journal of Money Laundering Control, Vol.13(3), p.181. 

1783  ROSAND Eric, The Security Council as 'global legislator': ultra vires or ultra innovative (The United 
Nations and the Law of War), Fordham International Law Journal, Feb, 2005, Vol.28(3), p.576. 

1784  PIETH, AIOLFI (2004), p.35. 
1785  See for instance MICHAELSEN (2010b), p.85. 
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The role of soft law in money laundering legislation has been explained by various 

factors such as the absence of formal international legislator1786 or the traditional 

influence of international financial law in global economic affairs.1787 The sway of strong 

economic and political powers is another component.1788 It has been argued above at 

9.2.2 that soft law can be used by powerful States as a means to influence 

international and national legislation.  

 

The FATF initial mandate focused on money laundering. It now includes the financing 

of terrorism and proliferation of weapons of mass destruction. It has emerged has as 

an indispensable player in shaping legislation with its influence being felt widely 

beyond its Member States. Indeed, the FATF considers itself a "policy-making 

body".1789 

 

The action of the FATF has undoubtedly significantly contributed to a better 

understanding of money laundering and the measures that need to be put in place to 

tackle it. Its major achievement is to have rallied governments to adopt the principles it 

set up.1790 This worldwide influence could be the expression of the FATF’s foresight in 

defining measures that the international community needed to take to curb organised 

crime. These achievements may make the FATF legitimate for some but it does not 

make it compliant with democratic values and accountability.1791  

 

The FATF 40 Recommendations have been described as the “crown jewel of soft 

law”.1792 Though they are called “recommendations”, they are morally binding on 

Member States.1793 In case of non-compliance, the FATF can apply peer pressure and 

sanctions.1794 Though the process of assessing compliance has been deemed “fair and 

consistent” by the FATF,1795 it was found to display lack of methodological coherence 

                                                
1786  STESSENS (2000), p.16. 
1787  BRUMMER Chris (2010), Why Soft Law Dominates International Finance—and not Trade, Journal of 

International Economic Law, Vol. 13(3), pp.623-643. 
1788  LEVI, GILMORE (2002), p.359. 
1789  FATF’s home page. http://www.fatf-gafi.org/pages/0,3417,en_32250379_32236836_1_1_1_1_ 

1,00.html 
1790  See Art.6 and 7 UN Convention against Transnational Organised Crime, 2000. 
1791  BLACK Julia, ROUCH David (2008), The development of the global markets as rule-makers: 

engagement and legitimacy, Law and Financial Markets Review, May, Vol.2(3), pp.225-227. 
1792  STESSENS (2000), p.17. 
1793  GILMORE William (2004), Dirty money: the evolution of international measures to counter money 

laundering and the financing of terrorism, Council of Europe Publishing, Strasbourg, p.94. 
1794  To ensure compliance, the FATF developed two original methods: “self evaluation reports” (SEP) 

carried out by each Member and “mutual evaluation reports” (MEP) issued after an on-site visit by a 
delegation of Member States.  
As seen above at 9.2.2 B, sanctions have also been applied to non-member States. 

1795  FATF XII, Annual Report 22 June 2001, p.13, §67. 
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and standardisation,1796 as well as partiality.1797 The FATF’s influence can be seen as 

another showcase of the hegemony of the most powerful economies when they 

harness their political influence to pursue their own agenda.  

 

Moreover, as Levi and Gilmore rightly warned, 

if the economic activities of independent states are defined as illegitimate 
facilitators of 'the enemy' that 'require' disablement in the 'Wars' on organised 
crime and terrorism, this poses obvious dangers for the traditional rights of 
minority nations who are cajoled or threatened into submission.1798 

 

Given that there is no regulated recognised independent enforcement system, there is 

also no proper means to monitor the use by the Task Force of its “counter-measures”, 

outside the G-7, which is in any case not an independent authority. FATF’s approach 

displays blatant disregard of the rule of law by those States which are often most prone 

to rebuke those that do not observe the rule of law.1799  

 

Equally concerning is the narrow leeway given to national parliaments when adopting 

legislation.1800 Both the EU and Australian Government have been motivated to pass 

recent revisions by the need to comply with the updated FATF Recommendations.1801 It 

would seem that in their mind the Recommendations carry the same weight as 

international treaties and UN Security Council Resolutions.  

 

For instance, section 3(3)(a) AML/CTF Act makes it legally binding to address the 

FATF recommendations as part of “matters of international concern”. FATF 

Recommendations and UN Security Council Resolutions are placed on the same 

footing as international treaties to which Australia is a Party.1802 Further, AML/CTF Act 

                                                
1796  LEVI, GILMORE (2002), p.345.  
1797  Whereas the Task Force took measures against Turkey and Austria, it did nothing to compel the 

USA to remedy to its serious lack of compliance. Some small economic Member States’ poor 
compliance have come under close scrutiny while more powerful Members’ have been ignored: See 
re Turkey: FATF VII, Report 28 June 1996, p.15. Re Austria: FATF VIII, Annual Report June 1997, 
p.17; FATF X, Annual Report 2 July 1999, p.28; FATF XI, Annual Report 22 June 1999, p.20-22. Re: 
USA: Second Mutual Evaluation Report, 21.03.1997 (confidential), FATF IX - Annual Report June 
1998, p.11, §33; FATF VIII, Annual Report June 1997, pp.15-17; FATF IX - Annual Report June 
1998, p.10, §30; FATF X, Annual Report 2 July 1999, p.30. Re Canada: FATF IX - Annual Report 
June 1998, pp.12ss. PIETH, AIOLFI (2004), p.20. 

1798  LEVI, GILMORE (2002), p.360. 
1799  PIETH Mark (1999), The Harmonization of Law against Economic Crime, European Journal of Law 

Reform, Vol.1, p.540. 
1800  PIETH, AIOLFI (2004), p.12. 
1801  Anti-money laundering and counter-terrorism financing Bill 2006, Replacement Explanatory 

Memorandum, p.2. Constant reference to the FATF is made by the EU when revising the money 
laundering directives. See for instance Directive 2005/60/EC on the prevention of the use of the 
financial system for the purpose of money laundering and terrorist financing, Recital 5. 

1802  The 1990 CoE Convention on Laundering, Search, Seizure and Confiscation of the Proceeds of 
Crime; the 1999 Convention for the Suppression of the Financing of Terrorism; the 2000 TOCC and 
the 2003 UN Convention against Corruption. See s.3(3) AML/CTF Act. 
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2006 includes not only the FATF Recommendations at the time the Act was adopted 

but also the subsequent FATF amendments,1803 which amounts to giving a “blank 

cheque” to a non democratically-elected body to impose its views upon the Australian 

legislature. 

 

In the EU, the money laundering directive issued by the European Commission must 

be transposed into Member States’ legislation, thus restricting the national parliaments’ 

legislating powers.1804 Given that all EU Member States were also members of the 

FATF,1805 one could argue that the restrictions followed governmental decisions. 

Nevertheless, on certain issues, the Commission has gone beyond the 

Recommendations, forcing Member States to adopt legislation they had not agreed 

upon.1806 

The largely uncritical adoption by the EU, in the form of binding legislation, of 
global 'soft law' standards raises questions of both the legitimacy of EU action 
and the compatibility of the new legislation with fundamental rights and EU 
constitutional principles. Those questions may proliferate in the light of the 
continuing momentum to align the EU framework against money laundering and 
terrorist finance with FATF standards.1807 

 

The 2005 Directive on money laundering and terrorism financing1808 grants several 

competences to the Commission concerning implementing measures which do not 

require the approval of the Parliament, which should be mandatory since the 

implementation of the Nice Treaty. The Commission was thus allowed to issue 

regulations regarding reporting requirements, list exceptions to the due diligence 

principle and determine which situations represent high or low risks of money 

laundering, as well as declaring a third country not compliant to the Directive’s 

requirements,1809 in a similar way to AUSTRAC’s powers, as is demonstrated below.1810 

Hence, the perceived necessity to comply with the FATF is also felt in the way 

legislation is being implemented,1811 with the setting up of agencies whose decisions 

are not subject to judicial review.   

                                                
1803  See s.5(b) AML/CTF Act 2006. 
1804  MITSILEGAS, GILMORE (2007), p.129. 
1805  Denmark, Finland and Ireland joined the FATF in 1991. 
1806  For instance the 1990 FATF Recommendations did not make suspicious transaction reporting 

mandatory. It became mandatory in 1996, after the EU directive had introduced it in 1991.  
1807  MITSILEGAS, GILMORE (2007), p.140. 
1808  Directive 2005/60/EC on the prevention of the use of the financial system for the purpose of money 

laundering and terrorist financing 
1809  See COMMISSION, Proposal for a European Parliament and Council Directive amending Council 

Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for the 
purpose of money laundering, COM(1999) 352 final, 14.7.1999, pp.20,21). Information exchanges 
according to the Directive are covered by rules of professional secrecy. 

1810  AUSTRAC = Australian Transaction Reports and Analysis Centre.  
1811  S.212 (4) AML/CTF Act. 
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The Financial Intelligence Units 

In order to facilitate the transmission of the mandatory information by subjected 

entities, States have set up “Financial Intelligence Units” (FIU). Some have been 

integrated into the existing structure of law enforcement,1812 others into prudential 

controlling bodies.1813 The FIU have a dual role: they specialise in the analysis of 

financial transactions and offer advice; and they transmit relevant information either to 

a law enforcement agency or to the prosecutorial authorities.1814  

 

Australia’s Financial Intelligence Unit is AUSTRAC (Australian Transaction Reports and 

Analysis Centre).1815 However, AUSTRAC is more than a FIU. It is both a legislative 

authority and an enforcement agency. With the introduction of the AML/CTF Act, 

AUSTRAC has been bestowed with the task of issuing AML/CTF Rules that are 

binding to implement the AML/CTF Act. As an enforcement authority, AUSTRAC has 

also the authority to issue fines.1816 These various roles conflict with each other. 

Furthermore, AUSTRAC’s Chief Executive Officer (CEO) can exempt services from 

legal obligations laid down in the AML/CTF Act or modify its application.1817 The 

                                                
1812  Such as AUSTRAC in Australia, FSA in the United Kingdom. FinCen in the USA, TracFin in France. 

STESSENS (2000), pp.184-190 
1813  In a few European States, an intermediary body has sometimes been set up between the designated 

entities and the authorities in order to facilitate the reporting of suspicions so as to overcome the 
reluctance of some businesses, including lawyers, to show a too close collaboration with the police 
See STESSENS (2000), pp.184-190. 

1814  EGMONT GROUP (2004), Information Paper in Financial Intelligence Units and the Egmont Group, 

http://www.cbr.ru/today/anti_legalisation/egmont/InfoPaper2.pdf.  
1815  AUSTRAC was established by the Financial Transaction Reports Act 1988. Originally established to 

administer the Financial Transaction Reports Act 1988, today it operates simultaneously under that 
Act and the recently implemented the AML/CTF Act. 
http://www.apra.gov.au/MediaReleases/Pages/07_07.aspx.  

  To make the matter complex, AUSTRAC is not the only Australian authority to supervise banks or 
financial institutions. The Australian Prudential Regulation Authority (APRA) also oversees financial 
institutions such as banks, insurance companies and credit unions; it also issues fines. APRA 
oversees banks, credit unions, building societies, general insurance and reinsurance companies, life 
insurance, friendly societies and most members of the superannuation industry. APRA is funded 
largely by the industries that it supervises. It was established on 1 July 1998. The two agencies 
exchange of information and cooperate in regulation, compliance and enforcement matters. (See 
Media release AUSTRAC and APRA sign Memorandum of Understanding, 22 Feb 2007, 
http://www.apra.gov.au/MediaReleases/Pages/07_07.aspx)  Both agencies seem to favour 
consultation with the reported entities, and confidential remediation approach for most cases of 
breach (GRABOSKY Peter, BRAITHWAITE John (1986), Of Manners Gentle - Enforcement 
Strategies of Australian Business Regulatory Agencies, Oxford University Press, Melbourne, p.1), an 
approach which may preserve the businesses’ reputations but lacks transparency (See GEARY 
(2009b), p.13). 

1816 When AUSTRAC discovers a breach of the provisions of the AML/CTF Act, it can apply to the 
Federal Court for a “civil penalty order” to be issued and can order for a fine to be paid. JENSEN 
(2008), p.94; MCNEIL (2007), p.341; GEARY (2009b), p.13.   

1817  S.248 AML/CTF Act, 
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AML/CTF Act does not provide for any review mechanism of AUSTRAC CEO’s 

decisions.1818 

 

The FIUs communicate between each other and transmit information often by-passing 

the strict rules of mutual assistance in criminal matters.1819 In matters pertaining to 

money laundering and terrorism financing, the FIUs exchange information between 

themselves informally, directly and often spontaneously.1820 This information may 

include tip-offs from informers or confidential bank documents.1821  

 

The informal character of the transmission does not mean however that, in Australia, 

the AML/CTF Act does not provide framework conditions in communication.1822 

Nevertheless, the transmission basically relies on trust since there is no procedure in 

place to monitor the accuracy of the information or how it is handled by a foreign State. 

When cases of violations of the “appropriate undertakings” given by the government of 

the foreign country may come to the knowledge of the FIU, the only sanction would be 

to refuse to collaborate further, which might be difficult given the political and economic 

weight of some States.  

 

Since these transmissions are informal, it is impossible for the person concerned to 

appeal in a similar manner as in mutual assistance in criminal matters. Because the 

information is confidential, it cannot be verified, hence there is no guarantee that it is 

reliable or relevant, or does not unduly violate the right of privacy of the persons or 

businesses concerned. Internal procedures put in place by the FIU to monitor the flow 

of information do not offer any guarantee of independence for a proper review. Black 

and Rouch observed that  

[t]ransnational regulators do not (yet) operate within a constitutional framework. 
The usual panoply of constitutional mechanisms of accountability and 
legitimacy which characterises liberal democratic constitutional systems is not 
necessarily available. 1823 

                                                
1818  AUSTRAC COE is under the administrative authority of the Minister (Division 3) who is not entitled to 

give him instructions on specific cases (s.228). The operation of the AML/CTF Act will be reviewed in 
2014 (s.251). 

1819  STESSENS, pp.258, 9. 
1820  Since 1995, several FIUs have met informally to discuss matters of common interests. They are 

known as the “Egmont Group” as they met in the Egmont-Arenberg Palace, Brussels. Their objective 
is to develop a more effective and practical co-operation, especially in the areas of information 
exchange and sharing of expertise. See also PIETH, AIOLFI (2004), p.13. There are mentioned in 
art.7 b and 27, UN Convention against Transnational Organised Crime, 2000. 

1821  CHAIKIN David (2011), Adapting the qualifications to the banker's common law duty of confidentiality 
to fight transnational crime, Sydney Law Review, June, Vol.33(2), p.265-294. 

1822  Subdivision D, Ss.132 to 133 C AML/CTF Act. The Act requires, for instance, that a foreign law 
enforcement agency must give “appropriate undertakings” for protecting the confidentiality of the 
information, controlling the use that will be made of it, and ensuring that the information will be used 
only for the purpose for which it is communicated to the foreign law enforcement agency.  

1823  BLACK, ROUCH, p.224. 



 - 371 - 

 

Information provided to AUSTRAC may be shared among other Australian designated 

agencies, such as the Federal Police, the Taxation Office and Customs but normally 

not to a court or tribunal if it relates to a suspicious matter report.1824 Suspicious 

transactions reports are not admissible as evidence.1825 The courts may obtain the 

relevant information in order to “carry into effect the provisions of the Act or the 

Financial Transaction Reports Act 1988.” Hence, it appears that the information can be 

used to prosecute an offence but not to oversee the correct handling of information in 

particular, or to challenge the decision making of civil servants in general. Furthermore, 

given the definition of security1826 and the wide definition of civil proceedings in the 

National Security Information (Criminal and Civil Proceedings) Act 2004,1827 it is very 

doubtful that AUSTRAC’s handling of information could be challenged in courts. The 

transmission of information is subject to the final decision of the heads of various 

Australian agencies. There is no legal mechanism in place to supervise the process or 

to appeal against it. Only in the limited case of remedial decisions made by the 

AUSTRAC Chief Executive Officer (CEO) can the matter be reviewed by the 

Administrative Appeals Tribunal.1828 

 

In the EU, information exchanges according to the 2005 Directive are covered by rules 

of professional secrecy, as defined by national law and human rights instruments.1829 

These laws are often stricter than those of other States and are therefore not observed 

and enforced outside the EU, despite official undertakings.1830 

                                                
1824  Ss 49, 125, 126, 128.2 AML/CTF Act. The information related to reports of suspicious matters (s.41), 

Reports of threshold transactions (S.43) and Reports of international funds transfer instructions 
(s.45). The transmission of information obtained under s.41 AML/CTF Act (suspicion reporting) is not 
to be transmitted to courts or under s.16 of the Financial Transaction Reports Act 1988.  See for 
instance ss.122.3, 128 6, 132, 134 AML/CTF Act. The issuing of warrants to enter premises of a 
reporting entity is bestowed on Magistrate in a personal capacity and not as a court or a member of a 
court. (Division 6, AML/CTF Act.) 

1825  S.124.1 AML/CTF Act. 
1826  According to Div.2, s9 AML/CTF Act, security has the same meaning as in the Australian Security 

Intelligence Organisation Act 1979 (ASIO Act). Under s4 ASIO Act, security means, inter alia, the 
carrying out of Australia’s responsibilities to any foreign country in relation to politically motivated 
violence. Given that the ASIO Act protects law enforcement interests which, according to s8, include 
avoiding “disruption” to national and international efforts relating to law enforcement, criminal 
intelligence, criminal investigation, foreign intelligence and security intelligence, any investigation into 
the correct handling of information by AUSTRAC could be construed as a “disruption” to its 
international undertakings. 

1827  Division 3A, s15A, National Security Information (Criminal and Civil Proceedings) Act 2004. 
1828  Division 9, AML/CTF Act. 
1829  Recital (13), and Art.28.5, Directive 2005/60/EC of the European Parliament and of the Council of 26 

October 2005 on the prevention of the use of the financial system for the purpose of money 
laundering and terrorist financing. 

1830  See for instance the difficult implementation of the Safe Habor agreement. The US Safe Habor 
agreement is meant to offer guarantee of the correct handling by US companies of EU data. These 
US companies undertake to comply with the EU Data Protection Directive (Directive 95/46/EC of the 
European Parliament and of the Council of 24 October 1995 on the protection of individuals with 
regard to the processing of personal data and on the free movement of such data, OJ L 281, 
23/11/1995, pp.31-50), thereby allowing the transfer of personal data to the US in circumstances 
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Involvement of the private sector in the implementation of the anti-money laundering 

and counter-terrorism apparatus  

 
Further, the lack of accountability is of significant concern as regards the involvement 

of the private sector in the implementation of the anti-money laundering and counter-

terrorism apparatus, which happens in two different ways; first, as an information-

provider and second, as a law enforcement agent.  

 

Financial institutions and individuals act as information-providers. They were compelled 

to report suspicious activities and clients, violating a long held tradition of duty of 

confidentiality, at a time when the reporting of serious crimes was not mandatory. Even 

today in Australia, outside the AML/CTF legislation, mandatory crime reporting is 

limited to child sexual abuse, elder abuse and HIV matters. It is most disturbing that 

financial crime has been given such prominence so as to trigger rules and sanctions 

that do not even exist when crimes against life are committed. 
 
 
Another development is the increasing reliance of the authorities on the designated 

businesses to perform law enforcement tasks.1831 Recent legislation has enlarged the 

participation against money laundering and the financing of terrorism to other actors 

including those involved in non-financial services.  

 

The practical implementation of the AML/CTF is not without controversy as it may 

require collection of sensitive private data that would fall outside the scope of the 

Privacy Act 1988 (Cth).1832 It is therefore suggested that the handling of confidential 

data by private and public actors be regularly scrutinised by an independent body. 

 
 
 
 
 
 
                                                                                                                                          

where the transfer would otherwise not meet the European adequacy test for privacy protection. 
Several surveys indicate that most of these US companies do not respect the conditions of the 
agreement. See CONNOLLY Chris (2008), The US Safe Harbor - Fact or Fiction? Galexia, 
http://www.galexia.com/public/research/articles/research_articles-pa07.html, EUROPEAN 
COMMISSION (2004), The implementation of Commission Decision on the adequate protection of 
personal data provided by the Safe Harbor Privacy Principles, 20.10.2004, EUROPEAN 
COMMISSION (2002), The application of Commission Decision on the adequate protection of 
personal data provided by the Safe Harbor Privacy Principles, 13.02.2002. 

1831  EUROPEAN COMMISSION, Directorate General Internal Market and Services, Meeting with EU 
Private Stakeholders on Anti-Money Laundering and Counter Terrorist Financing Policy on 1st 
February 2011, Brussels,17.02.2011. Fisse and Leonard asked who were to pay for the costs of 
developing software able to track and analyse suspicious or unusual transactions, suggesting that 
possibly these costs could be shared between the reporting entities and AUSTRAC (See FISSE, 
LEONARD (1997), p.25). 

1832  See Schedule 3, Privacy Act 1988 (Cth). THAM (2007), p.144. 
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Conclusion 

The advantage of the involvement of bodies such the FATF in anti-money laundering 

and counter-terrorism financing is to have soft law regulations that are made by experts 

in a non-confrontational manner and can be issued very quickly. The disadvantage is 

that the FATF, having been appointed by the G7, acts outside any parliamentary 

mandate; however its clout puts pressure on elected representatives. 

 

The influence of soft law in legislation is a cause of concern as it jeopardises the 

democratic process. In the area of money laundering and terrorism financing, the 

recommendations issued by international bodies that have not been democratically 

elected tie the hands of democratically elected parliaments.1833 It is submitted that 

demonstrating the merit and the necessity of the proposed provisions is essential, and 

even more so when the FATF recommendations infringe on fundamental principles and 

rights of individuals.1834 Governments should demonstrate to national parliaments the 

way in which soft law regulations are effective and beneficial. 

 

Tzvetan Todorov rightly observed that, since the end of the twentieth century, there 

has been a multiplication of fora where democracy does not exist and where its control 

disappears. He notes that Western society looks more and more like a “banana 

republic” where the tendency is to reduce democracy to the electoral process, denying 

the importance of the quality of the public debate (pluralism), the activity of the 

institutions (separation of powers) and the activity of the society regarding these 

institutions.1835 This trend should be reversed. 

 

What is most concerning is that the influence of non-democratically elected bodies and 

the trend to use soft law have been felt in the context of a grave danger for democratic 

societies, with the alleged purpose of precisely safeguarding democratic values and 

legal order. 

 

 

 

 
                                                
1833  See ss. 3 (3) (a) and 5(b) AML/CTF (Cth) 2006. 
1834  Such as property rights. 
1835  MOUITY Patrice Moundounga (2012), Tzvetan Todorov, Les ennemis intimes de la démocratie, 

lectures, Les comptes rendus, http://lectures.revues.org/7571, §16: On observe ainsi la multiplication 
des espaces et lieux où la démocratie n’agit plus et où son contrôle disparaît. (…) Ce qui est surtout 
nécessaire dans les Républiques bananières, où on a tendance à réduire la démocratie à l’acte 
électoral, en récusant l’insistance sur la qualité du débat (pluralisme), l’activité des institutions 
(séparation des pouvoirs), l’activité de la société par rapport à ces institutions. See also TODOROV 
Tzvetan (2012), Les ennemis intimes de la démocratie, Robert Laffont, Paris. 
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18.3 Organised crime and terrorism (legislation) as 
a threat to democracy ? 

 
 
Above, in 11 and 14.2, the comparative analysis has also highlighted that both 

Australia and the EU see organised crime and terrorism as a threat to democracy. 

Hence, with the legislation on organised crime and terrorism, we see the emergence of 

a new  “protected legal interest” which is the democratic legal order. In the EU 

perspective, this legal interest is different from the protection of any established legal 

order for it does not cover the legal order of autocratic rulers or oppressive regimes. 

Australia pays lip service to the protection of democracy, since the Code sanctions any 

violence against any regime, including those acts of violence committed to restore or 

establish democracy. 

 

Surprisingly and paradoxically, this research has also brought to the fore that not only 

was the legislative process marred by the unprecedented influence of soft law, but 

some substantive provisions do not meet the basic principles of criminal law such as 

the principle of legality, the presumption of innocence, and proportionality, which are 

considered as fundamental to the democratic legal order. 

 

In contrast with the legislation’s purpose which is to criminalise activities that 

undermine the functioning of social life and state institutions, the provisions under both 

CFDs and the Code appear too broad and not specific enough. This is due in large part 

to the extensive use of recklessness under the Code. A criminal offence, the purpose 

of which is to protect the democratic legal order, must be precisely defined otherwise it 

does not provide effective safeguards against arbitrary prosecution, conviction and 

punishment. Ultimately this will defeat its purpose. Furthermore, the plasticity of several 

provisions (absence of definition of most essential terms) lends itself to an elastic 

interpretation. Given the reliance on what some consider exaggerated threats,1836 there 

is a risk of a distorted vision of reality and inadequate policy.1837 

 

The Code’s association offences, which sanction conduct without co-existing subjective 

intention to support a criminal or terrorist organisation, are the most concerning. The 

Code’s reliance on the risk, sometimes remote, and recklessness in the definition of 

such terrorism and organised crime offences, may open the door to a violation of the 

                                                
1836  MICHAELSEN (2010d), p.23. 
1837  “The term security cannot be used to justify a dominant order which seeks to reproduce injustice.” 

(BIGO Didier (2006), Internal and External Aspects of Security, European Security, Vol.15, N°4, 
December, pp.385-404). 
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presumption of innocence. This trend is less pronounced in civil law States given their 

attachment to the nullum crimen sine actu principle1838 

 

Under the Code, in several cases, the sanctions are not proportional to the offences 

committed. This is particularly the case for those offences where a criminal intention to 

commit cannot be substantiated. The Code’s penalties are also considerably higher 

than those prescribed under the CFDs. The difference could be due to the obligation of 

EU Member States to enact effective, proportionate and dissuasive penalties. 1839 

 

These elements, together with the absence of a Bill of Rights, make Australian 

organised crime and terrorism legislation more prone than its EU counterpart to 

become a tool for social control.1840 

 

 

 

18.4 Main characteristics of Australia’s and the 
EU’s legislation on organised crime and 
terrorism 

 

As demonstrated in 16.4, when anti-terrorism and organised crime legislation has 

unduly affected persons and organisations, the ECJ and the ECtHR have re-stated the 

primacy of the rule of law and the respect of fundamental freedoms, requiring Member 

States to enact adequate judicial review, a requirement which is conspicuously absent 

under the Code and COTUNA.  

 

EU legislation therefore pays much more careful attention to the respect of human 

rights, which are better protected in Europe than in Australia. Furthermore, pursuant to 

ECJ and ECtHR rulings, domestic legislation implementing EU legislation and UNSC 

resolutions must be enacted and interpreted according to the European legal order, 

which upholds fundamental rights. An explanation for the different treatment of the 

same issues between two political entities which claim to uphold human rights may lie 

in their respective history. Europe has a long history of denial of human rights, whether 

imposed by political rulers, civil or international wars. This explains the reference in the 
                                                
1838  Literally, “there is no crime without conduct”. For a discussion, see for instance MITSILEGAS 

(2003b), pp. 81,82. 
1839  The proportionality of the penalties for Australia’ terrorism offences has been disputed. See 

MCGARRITY (2012), p.5. 
1840  WEBB (2005), p.59. HERMANT D. et BIGO D (2001), Les politiques de lutte contre le terrorisme en 

France ou le pouvoir de définir, in REINARES F., European Democracies Against Terrorism, Onati, 
Dartmouth, Ashgate, 2001, p.74. 
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CFD on terrorism to acts conducted by resistance fighters against the occupation of 

foreign armies or unlawful governments. Europe had to fight to have these rights 

written in its various national constitutions and fight further to keep them. By contrast, 

modern Australia is a young State. The large majority of Australians, particularly 

lawmakers, has never known an autocratic rule. It has never known occupation or the 

deprivation of freedom of speech, freedom of association and participation in 

democratic life whereas Europe has had first hand experience of totalitarian regimes 

and wars. This does not mean that Australia does not value these freedoms. It means 

that it may not realise how fragile they are.  

 

Both Australia and the EU have adopted weak and un-descriptive criteria to define an 

organisation. Both define the offences committed by a criminal organisation in relation 

to the sanctions triggered by the offences they commit or intend to commit, and both 

define a terrorist act according to a list of offences, coupled with at least an objective or 

motive. It follows that the list of offences committed by terrorist organisations does not 

exactly coincide with the offences committed by criminal organisations. 

 

As regards substantive legislation, the most striking common characteristic is the 

definition of terrorism in relation of an objective or motive. The motive or objective 

criterion, which is discussed below, may therefore be a narrowing aspect of terrorism 

legislation.1841 As argued above at 15.3.2, it is an unusual element in the definition of 

an offence in criminal law. This criterion is probably more important in Australia’s 

legislation than in the EU’s. Its narrowing effect has been stated to be the reason for 

the states’ decision to agree to relinquish their legislative powers to the 

Commonwealth.1842  

 

Hence, Australian and EU legislation on organised crime and terrorism display two 

major distinctive features. The first one is the offences under their respective 

legislation; the second is the objective or motive element. The following section 

examines whether these differences are significant enough to make terrorism an 

offence sui generis.   

 

 

 

 

 
                                                
1841  The “organised” element could also be considered as a narrowing factor in contrast with “ordinary” 

criminal law, though it has been found hardly effective. 
1842  SHELLER Report, pp.55 (§6.20) and 57 (§6.23). GILBERT-TOBIN, (2012), p.9. 
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18.5  Terrorism, an offence sui generis ? 
 
18.5.1  In regard to the offences committed 
 
Australian and EU legislation define organised crime offences in relation to their 

seriousness, while legislation on terrorism lists a number of specific offences. If the 

contextual, aim or motive elements are removed from the definition of terrorist 

offences, it turns out that most physical elements of the terrorism offences are included 

under organised crime offences (threat to life, damage to property, kidnapping),1843 or 

at least are punishable under national law (aggravated theft, extortion, drawing up false 

administrative documents, incitement).1844 Hence, the scope of the terrorism offences is 

narrower than those committed by criminal organisations. If it were not for the breadth 

of Australia’s terrorism offences,1845 one could say that terrorism legislation captures 

the most serious offences under organised crime legislation, a feature which would 

have given terrorism legislation a distinctive character  

 

It is worth noting that intimidating a population or unduly compelling (coercing) a 

Government (and under EU legislation, an international organisation) to perform or 

abstain from performing any act are not distinct offences under either Australian or EU 

organised crime or terrorism legislation. Under terrorism legislation, such conduct is the 

constitutive elements of the motive or aim of the offences. Given that the justification 

for legislating against criminal organisations is the menace that they pose to civil 

society and state institutions, it is surprising that this conduct is not included.1846 Three 

reasons may explain this. First, the threat of organised crime may have been largely 

exaggerated1847 and did not warrant such a provision. Second, not all criminal 

organisations represent a threat to the state institutions; however, these organisations 

have been amalgamated with those that represent a danger, with the effect that 

organised crime legislation has lost any distinctive character. Third, this absence could 

reflect the different ways that the criminal and terrorist organisations threaten societies. 

Some criminal organisations operate in an insidious manner with a large use of 
                                                
1843  Most of the offences are the object of the international terrorism conventions, which have been in 

force for many years. See for instance Art.1(6), UN Convention for the Suppression of Terrorist 
Bombing signed 12.01.1998; Art.1(3), Protocol for the Suppression of Unlawful Acts against the 
Safety of Fixed Platforms Located on the Continental Shelf, signed 10.05.1988. Australia and every 
Member State of the EU is a Party to these treaties. 

1844  One form of conduct is not found per se in organised crime legislation. It is training in view of 
committing serious offences. However, under the CFD on organised crime, training could be 
understood as a form of participation in the activities of the organisation. It could be captured under 
other provisions of the Code such as s390.3 (Associating in support of serious organised criminal 
activity), possibly s390.4 (Supporting a criminal organisation).  

1845  See s100.1(2)(b)(serious damage to property) Criminal Code (Cth) for instance.  
1846  They were however present in the 1988 Joint Action on making it a criminal offence to participate in a 

criminal organisation. 
1847  SHELLEY (1995), p.467. 
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corruption and covert ways of compelling, such as racketeering. In contrast, terrorist 

organisations use hard-hitting methods to capture media attention in order to amplify 

terror in a population. Hence a significant difference between criminal and terrorist 

organisations may reside in the methods they use,1848 even though some of the blatant 

forms of violence are also used by large criminal organisations as intimidation 

tactics.1849 

 

The convergence in the use of violent acts between criminal and terrorist organisations 

has already been mentioned.1850 Even though criminal organisations may aim at 

financial benefits, they often seek to control an area or a sector of the market.1851 This 

characteristic brings criminal organisations close to some terrorist organisations that 

seek to rule over a territory where their ideology can freely be implemented. To 

establish their domination over an area, some criminal organisations do not refrain 

from any form of violence.1852 The inter-bikie gang violence that Sydney has witnessed 

is illustrative of this. While the population may not be the target of these crimes, the 

violence creates a large sense of insecurity and, if frequent, would impact on social life, 

such as in Mexico. What makes a criminal organisation turn to such overt forms of 

violence is probably worth studying. It cannot be excluded that criminal organisations 

use these selective murders as collateral forms of intimidation, indicating thereby to 

competitors and the public the fate of those who stand in their way. However, the 

frequency and scale of these acts of violence can be terrorising.1853 

 

Small and transient criminal organisations do not appear to pose a different threat to 

society than some more opportunistic groups of criminals.1854 By contrast, large 

criminal organisations are seen as a potential subversive threat to democracy by the 

influence they exert on the system of representation and the mechanism of 

                                                
1848  For a discussion on the issue of methods, see SHELLEY Louise I, PICARELLI John T (2002), 

Methods Not Motives: Implications of the Convergence of International Organized Crime and 
Terrorism, Police Practice and Research, Vol.3, N°4, pp.305–318.  SHELLEY and PICARELLI’s 
study highlights the shortcomings of the argument that criminal and terrorist organisations use similar 
methods (SHELLEY, PICARELLI (2005) pp.52-67). 

1849  UN, General Assembly, Eight United Nations Congress on the Prevention of Criminal and the 
Treatment of Offenders, Effective National and International Action against: (A) Organized Crime; (B) 
Terrorist Criminal Activities, UN Doc. A/CONF.144/15 (12 Dec. 1990), point 4, p.3.  

1850  A number of studies have also noted links between criminal and terrorist organisations. See for 
instance Secretary General, Report, Review of Priority Themes - Links between transnational 
organized crime and terrorist crimes, ECOSOC, Commission On Crime Prevention And Criminal 
Justice, Fifth session,  Vienna, 21-31 May 1996, Item 3 of the provisional agenda, E/CN.15/1996/7, 
25.04.1996;; MORRISON Shona (2002); SHELLEY (2005). 

1851  See for instance PAOLI, FIJNAUT (2006), pp.315-317. 
1852  See the wars between cartels in Central and South America. 
1853  See BBC, Mexico drugs: 23 bodies found in Nuevo Laredo, 4 May 2012, 

http://www.bbc.co.uk/news/world-latin-america-17964451 
1854  PAOLI, FIJNAUT (2006), p.314. 



 - 379 - 

government.1855 Hence, they could be considered as aiming at a new social (dis)order 

though which they can prosper.1856 This aspect of organised crime is not properly 

captured under legislation.  

 

Not only does Australian and EU terrorism legislation not capture the destabilisation 

effect caused by criminal organisations, Australian terrorism offences do not capture all 

attacks against government officials.1857 It follows that the offences as defined under 

terrorism legislation do not present a sufficiently distinctive character from other 

offences in the Code. These elements combined speak against the claim that these 

offences have a specific nature and that terrorism legislation is sui generis in regard to 

the offences. 

 

 

18.5.2  In regard to the objective or motive 
 

The contrast between the 2008 CFD on organised crime and the CFD on terrorism 

indicates that there are two different criminal groups: one that is profit-orientated while 

the other one has an ideological, political or religious objective. However, a careful 

examination of EU legislation on terrorism reveals that it is not the case.  

 

The two first components of the “terrorist aim” include objectives that are oftentimes 

shared by large criminal organisations, namely intimidating a population and 

compelling a government to perform or abstain from certain acts. This common 

element was highlighted by the UN, which characterised organised crime as “a series 

of complex criminal activities carried out on a large scale by organizations or other 

structured groups, with financial profit and the acquisition of power as the predominant 

motives”.1858 

 

                                                
1855  ALLUM, SIEBERT (2003), p.197. 
1856  Examples of their destabilisation effect on civil society can be found inter alia in Columbia, Mexico, 

but also in Italy and the former USSR States (SHELLEY (1995), p.481-485. PLEKHANOV Sergei 
(2003), Organized crime, business and the State in post-communist Russia, in ALLUM, SIEBERT, 
pp.65-82. The corruption power of organised crime in the collusion between the mafia and political 
parties has been documented in Italy (SHELLEY (1995), p.469. See also ALLUM, SIEBERT (2003), 
p.196) and in Marseilles (South of France) (MONZINI Paola (2003), Democracy and the gangs, The 
case of Marseilles, in ALLUM, SIEBERT, pp.157-166). 

1857  See for instance the offences under Part 5.1 (Treason and urging violence), Part 5.2 (Espionage), 
Part 7.8 8 (Causing harm to, and impersonation and obstruction of, Commonwealth public officials), 
Divisions 147 and 149. Some of these offences also carry less severe maximum penalties than 
terrorism offences (EMERTON Patrick (2009).  

1858  UN, General Assembly, Eight United Nations Congress on the Prevention of Criminal and the 
Treatment of Offenders, Effective National and International Action against: (A) Organized Crime; (B) 
Terrorist Criminal Activities, UN Doc. A/CONF.144/15 (12 July 1990), point 16, p.6. Italics and 
underline mine. 
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The motive or objective under terrorism legislation though a narrowing element entails 

substantial disadvantage. The first one is that it may be too narrow. It does not capture 

organisations that commit offences that are commonly understood as terrorist activities 

and act with a different motive. This was the case for instance with Action Directe.1859 

The murders that were committed were not done to intimidate the population or to 

coerce the authorities, but to act as a wake-up call (“prise de conscience”) to prompt 

the people to push for a change of government. Second, motive adds nothing to the 

criminality of the acts constituting terrorism.1860 Third, there are evidentiary difficulties in 

establishing the motive or the intention beyond reasonable doubt.1861 To overcome 

them, legislation sometimes provides that it can be inferred from circumstances. It is 

the case in the TOCC, the 2008 CFD on Organised Crime but not the CFD on 

terrorism.1862 Fourth, the motive or objective element poses serious difficulties in regard 

to the fundamental values held by democratic States. For centuries, democratic States 

have upheld the right to violent political dissent. After WWII, the international 

community has stressed the criminal over the political character of terrorism, depriving 

terrorists of the political offence exception. Any legislation that defines terrorism in 

relation to a political motive or ideology goes back on this achievement and finds itself 

in a conundrum.1863 A democratic society, which claims upholding the diversity of 

political opinions, but discriminates between conduct on the basis of an ideology 

creates a contradiction. Any emphasis on the cause or motivation of the violence is not 

satisfactory. If terrorism is to remain a criminal offence and not a political crime, the 

focus should be on the harm caused by the conduct. Friedlander made the following 

pertinent observation: 

Fundamental to any analysis of political crimes is the problem of whether 
primary focus should be on the causes of violence or on the acts of violence. 
The answer depends upon the nature of the inquiry. If the emphasis is placed 
on the causes of violence and upon the motivation of the actor, then a broadly-
based political offence exception is surely permissible and perhaps even 
desirable. But if the emphasis is centred on the acts of violence and upon the 

                                                
1859  Other examples include the bombing of public transport in China in acts of despair (theguardian.com, 

3 China bus fire kills 47, 08.06.2013) In Australia, though charged with a terrorist offence (doing an 
act in preparation for a terrorist act (s101.6 (1)), Zeky Mallah was found having acted for purely 
personal motive, not with the intention to advance a political, religious or ideological cause (R v 
Mallah [2005] NSWSC 317). 

1860  BRENNAN Gérard (2007), Liberty’s threat from executive power, the Sydney Morning Herald, 6 July 
2007. 

1861  WEBB (2005), p.63; SAUL (2007), p.34. 
1862  It is also the view of the International Criminal Tribunal for Rwanda. Akayesu - ICTR-96-4-T, §523, (2 

Sept 1988). 
1863  TOMUSCHAT (2004) expressed the view that “since the political intent is one of the constituent 

features of a terrorist act, it would be absurd if the constituent element could at the same time elude 
or mitigate the responsibility of the author of a terrorist act.” (Report on the possible "added value" of 
a comprehensive convention on terrorism, Doc16, February 2004, CODEXTER(2004)05, Strasbourg, 
in Human Rights Law Journal, Vol.26, N°5-8, p.293). 



 - 381 - 

resultant social harm, then a different conclusion must inevitably be 
reached.1864  

 

Fifth, a concept of terrorism which includes political or ideological elements is unable to 

fulfil the function of criminalisation which requires a precise and unequivocal distinction 

between what is acceptable and what is not.1865 The motive or aim element does not 

constitute, in regard to democratic values, an acceptable criterion in the definition of a 

criminal offence. Removing the aim or motive element of the definition would also have 

no negative incidence in international mutual assistance. On the contrary, it simplifies 

the mutual assistance and extradition procedures. 

 

 

18.5.3  Conclusion 
 

Looking at the first generation of legislative measures against organised crime in both 

Australian and EU legislation, it is clear that the provisions against terrorism financing 

follow the same pattern as money laundering. Stessens observed that money 

laundering was a new crime.1866 Financing terrorism is a new criminalisation to the 

extent that terrorism is a new offence. The apparatus to track it down is not new since it 

is built into the anti-money laundering machinery. Given the fundamental differences 

between money laundering and terrorism financing, it should not have been the case. 

The reason for the convergence may be found in the strong influence of the FATF on 

both jurisdictions.  

 

In regard to substantive criminal law, Australia and the EU present some differences. In 

spite of this, their legislation is closely related. The “genetic” character of Australian and 

EU legislation on terrorism and organised crime both resemble a double-stranded DNA 

spiral. There is a movement from organised crime to terrorism legislation and vice 

versa. On one hand, examination of EU legislation on organised crime and terrorism 

reveals the intrinsic link between the two. This conclusion is supported by their 

historical development and the careful analysis of the relevant provisions. The lack of 

fundamental differences leads us to conclude that EU terrorism legislation is not sui 

generis. On the other, Australia’s terrorism legislation follows a different path. It does 

not stem from the Code’s organised crime provisions, which came about 8 years after 

the first legislative package against terrorism. Nor does it come from its provision on 

conspiracy that was first used to tackle organised crime. In Australia, terrorism 

                                                
1864   FRIEDLANDER (1979), pp.76-77. 
1865   LAURENS, DELMAS-MARTY (2010), pp.323, 324. 
1866   STESSENS (2000), pp. 82-112. 
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legislation has therefore a strong sui generis character. This finding is tempered by two 

elements: first, the disparate arrays of terrorism-related conduct in other parts of the 

Code; second, the Code’s subsequent addition of Division 390 on criminal 

organisations which makes a terrorist organisation a criminal organisation. It is 

submitted that the Code’s amendment has removed the sui generis character of the 

terrorism provisions and made terrorism a lex specialis of organised crime legislation, 

despite having been enacted afterwards.1867 

 

Organised crime and terrorism legislation both criminalise acts that come under 

“ordinary” criminal law. Both have a narrowing element: the “organised” criterion and 

the objective element for organised crime legislation (in the EU), and the motive or aim 

for the terrorism legislation. However, neither of these criteria is satisfactory.  

 

On one hand, the terrorism offences are not defined in such a way that they present in 

fact a narrowing effect. On the other hand, given Australian and EU democratic values, 

the motive or aim criterion is unsound for political, dogmatic, as well as practical 

reasons. Even combined, these two criteria do not make terrorism legislation 

sufficiently distinctive. There is conduct under the Code which should be considered as 

terrorism offences that are found under other Divisions. Under the CFD on organised 

crime, there are activities committed by organisations which may appear to be terrorist 

but do not come under the CFD on terrorism or the CFD on organised crime,1868 

because of the objective criterion.1869  

 

It could be argued that as one criminal may turn terrorist so one criminal organisation 

may occasionally commit acts of terror, and when this happens, terrorism legislation 

should apply. This would address the noted convergence between terrorist and 

criminal groups.1870 This argument stumbles on the construction of organised crime and 

terrorism legislation which posits a conceptual difference between a criminal and a 

terrorist organisation. Were the legislation to focus on the conduct rather than on the 

nature of the organisation, on the criminal act rather than on the motive or objective or 

the organisation or the individual, the argument would be pertinent.  

 

                                                
1867  A lex specialis may warrant different enforcement methods than a lex generalis. However, on the 

whole, the lex specialis should follow the general principles as laid down in the lex generalis.  
1868  Action Directe would not have come under the definition of a terrorist organisation or a criminal 

organisation because it did not pursue a material gain or intended to coerce the government. 
1869  They may be captured by national law on the base of the caveat in the preamble of the CFD on 

organised crime. 
1870  LEONG Angela Veng Mei (2004), Definitional Analysis: The War on Terror and Organised Crime, 

Journal of Money Laundering Control, Vol.8, N°1, pp.31-33. 
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That the present legislation on terrorism stems from the legislation on organised crime 

and that terrorism offences are not sufficiently distinctively defined by law from 

offences committed by criminal organisations does not imply that terrorism and 

organised crime are synonyms or that there may not be substantial differences 

between them. It only means that, from a criminal law perspective, present terrorism 

legislation does not display significant differences from organised crime legislation. The 

adduced motive criterion, though not relevant in substantive criminal law, retains its 

value in the sentencing process, and in criminology and sociology. 

 

Anti-organised crime and anti-terrorism provisions have purposes other than punishing 

the offender. They trigger both post-crime and proactive measures. The post-crime 

measures display a strong trend towards the financial aspect of crime, whether under 

money laundering or the financing of terrorism regulations. They further allow the 

confiscation of assets, sometimes even without conviction.1871 Proactive measures 

relating to organised crime allow law enforcement to act preventively in ways that are 

usually unheard of for ordinary criminal offences.1872 The legislation’s preventive effect, 

already expanded by a large use of recklessness as a fault element, has been 

considerably reinforced under anti-terrorism provisions, which have extended the 

proactive powers of law enforcement agencies under organised crime legislation even 

further.  

 

Hence, it is submitted that the main difference between organised crime and terrorism 

legislation does not lie in substantive law but in the powers bestowed on law 

enforcement and security agencies. Terrorism may even have become the archetypal 

offence to tackle organised crime.1873 The haste to have in place proactive measures to 

prevent acts of terrorism has created a paradoxical and unjustifiable situation in that 

substantive law has been enacted to justify law enforcement powers, not the opposite. 

It is unjustifiable because the present legislation does not support different law 

enforcement powers. That these powers are needed because of the threat to lives1874 

does make any inconsistency in the legislation that supports them sound.  

 

Close examination of Australian and EU organised crime and terrorism legislation has 

uncovered conceptual similarities and differences. They have been analysed and 

                                                
1871  VAN DEN WYNGAERT (1999), p.158. 
1872  Such as the use of under cover agents, control deliveries, entrapment. See VAN DEN WYNGAERT 

(1999), p.180. JULL Report (2006), 2.30. MCCULLOCH Jude PICKERING Sharon, (2009). 
1873  LOUGHNAN Arlie (2009), The Legislation We Had to Have: The Crimes (Criminal Organisations 

Control) Act 2009 (NSW), Current Issues in Criminal Justice, March, Vol.20(3), pp.459-464. See also 
VAN DEN WYNGAERT (1999), p.140. 

1874  JULL Report (2006), p.13, §2.31. 
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criticised. The shortcomings of the legislation have led the writer to propose that 

organised crime and terrorism legislation be recalibrated to reflect the real threat posed 

by terrorist groups and large criminal organisations. The following section outlines what 

could be the main features of legislation against the most severe forms of criminality, 

which focuses on the seriousness of the harm. Such legislation should provide a 

sufficient legal basis to command a consensus to grant special powers to law 

enforcement agencies. 
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CHAPTER 19 

WHERE TO FROM HERE ?  

DE LEGE FERENDA1875 
 

 

One of the problematic characteristics of the present legislation on organised crime or 

terrorism, particularly under the Code, is that it includes a broad range of criminality. 

Though meant to capture serious conduct which represents a threat to democracy and 

the rule of law, it also targets conduct that is not in that order of danger. A review of the 

offences in regard to the threat that they pose is needed. Legislative measures should 

be proportionate to the legitimacy of the aims pursued and their necessity in a 

democratic society. Money laundering may illustrate this point.  

 

Money laundering has been described as a “crime without victims”.1876 The threat of 

laundered money to social order lies in the potential risk of investment in criminal 

activities such as corruption of public servants, state officials and politicians. It does not 

carry any direct threat to lives. Studies indicate that most illegally acquired monies are 

spent on lavish lifestyle rather than investment in further criminal activities.1877 It is 

surely immoral to enjoy the benefit of one’s crime but laundered money used by 

criminals for their own enjoyment does not represent a danger. However, under the 

Code, money laundering may trigger higher penalties than the predicate offence. 

Emphasis should be to employ confiscation measures so as to deprive criminals of 

their illegal acquired assets and hence remove their incentive to commit crimes rather 

than the high penalties for money laundering provided by the Code. It is the investment 

of monies to pursue criminal activities that is dangerous and should warrant stringent 

penalties, the severity of which should depend on the envisaged activities.  

 

As demonstrated above in chapter 6, Australian federal anti-money laundering 

provisions should be aligned to the core international definition and make the 

concealment of the criminal origin of the proceeds of crime the characteristic element 

of any type of money laundering offences. (p.69). Less characteristic forms of dealing 

                                                
1875  The Latin expression means “about the law that should be enacted”. 
1876  STESSENS (2000), p.160. 
1877  See VAN DUYNE Petrus C (1997), Organized crime, corruption and power, Crime, Law and Social 

Change, Vol.26(3), p.214. BRICKNELL, MCCUSKER, CHADWICK, REES (2012), p.18. 
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with money, such as possession of proceeds of crime, should be dealt with in a similar 

way as to possessing stolen goods. In that scenario, an offender found guilty of 

intending to conceal the criminal origin of proceeds or intending to help conceal said 

origin would be liable for breaching anti-money laundering laws. Such penalty would be 

increased if the offender has acted within or on behalf of a criminal organisation. The 

more severe penalty should be imposed not on the predicate offender but on a third 

party, involved in organised crime.1878 Surprisingly, under the Code, there is no 

aggravated penalties mechanism for laundering assets on behalf of a criminal 

organisation. The Australian harsh penalties for money laundering are not warranted. 

Other than Al Capone, very few, if any, heads of crime syndicates have been caught 

because of their illegal dealing with assets.  

 

The emphasis on risk, in the Code’s money laundering provisions’, which is further 

stressed by offences that include recklessness and negligence as a fault element, 

contrasts with EU legislation. It is worth noting that harsh penalties are provided even 

when the suspicion is not about a connection with a crime against life or a serious 

crime but a mere suspicion that assets have a criminal origin, paired with the 

assessment that it was unreasonable to take that risk. 

 

In contrast, the provisions on terrorism financing are purely preventative (pre-crime) not 

retributive (post-crime). The rationale of anti-terrorism provisions is to prevent loss of 

life and considerable damage to infrastructure that impact on life and health. From that 

perspective, imposing more severe penalties on those who finance terrorism than on 

money launderers is justified. The inclusion in the Code of an offence of financing 

criminal activities is warranted. What is a source of concern is the harsh penalty 

incurred for conduct that includes recklessness or negligence as a fault element. 

Hence, investment of assets (whether of criminal origin or not) in a criminal activity that 

is not of a high order of danger should trigger sanctions that are less severe than 

financing of terrorism, and more severe than money laundering. Presently, the Code 

does not provide for this. 

 

Criticisms of financing of terrorism legislation pertain to the incorrect underlying 

rationale and methodology which resulted in the extension of the money laundering 

apparatus to terrorism financing. Financing acts of terror and other types of serious 

criminal activities should not be construed as predicate offences to money laundering 

and should not be part of the money laundering apparatus. Criticisms relate to the 

detection methods and strategy, not to the rules regarding customers’ identification 

                                                
1878   See Howie J comments in Thorn v R [2009] NSWCCA 294 [30] and [27]. 
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(KYC)1879 and data recording. Given that the AML/CTF apparatus is not able to identify 

preventively monies which fund terrorist acts, criticisms seek to implement a more 

effective means of identifying post-crime those who finance terrorism activities.  

 

The large use of recklessness as a fault element compounds the unjustified breadth of 

Commonwealth legislation, which is a source of concern regarding the relevance of 

Australia’s strategy against both organised crime and terrorism. Such a breadth puts a 

constraint on law enforcement agencies to invest their resources in too large an array 

of conduct as well as ineffective and counter-productive strategies.1880 Too much 

emphasis has been put on the AML/CTF machinery to prevent and prosecute criminal 

organisations and terrorists. So far there is no evidence that the data collected does 

more than confirm already on-going investigations. Traditional law enforcement has 

been arguably more effective in catching criminals than the AML/CTF apparatus. 

Budget allocation of security agencies should reflect this.  

 

New strategies to identify and catch criminals must be scrutinised so that their efficacy 

can be objectively assessed. It has been suggested that moving away from mandatory 

threshold reporting transactions and focusing on mandatory reporting of suspicious 

transactions would allow resources of prosecution agencies to be used more 

effectively.1881 It would be advisable to develop money laundering machinery the 

effects of which are measurable.1882 Strategies should be regularly assessed by 

independent bodies so as to ensure correct assessment and not the mere perpetuation 

of an ineffective apparatus. 

 

Not only does present organised crime and terrorism legislation also include conduct 

that does not represent a major danger to social order and is very remotely related (if 

at all) to the reasons that were given to justify their enactment, it also, despite its 

breadth, displays both overlapping and major loopholes. There is a need for a 

comprehensive legislative approach to organised crime and terrorism. Criminological 

studies also corroborate this conclusion.1883 It is therefore suggested that present 

                                                
1879  KYC stands for « know your customer » 
1880  VLCEK (2004) talks about the information that the AML/CTF machinery collects as “an immense 

haystack in which to search for offending needles” (p.234). 
1881  According to Stessens it was clear to the FATF that it should have concentrated on “high risk 

professions” that are likely to be targeted for money laundering rather than on an exhaustive list of 
non-traditional financial institutions or professions but fell short of recommended it, presumably given 
the “rapport de force” within the Task Force (STESSENS (2000), p.136). This would also adjacency 
provide for a greater data protection. Braithwaite advocated it twenty years ago (BRAITHWAITE 
(1993), p.666).  

1882  MAGNUSSON Dan (2009), The costs of implementing the anti-money laundering regulations in 
Sweden, Journal of Money Laundering Control, Vol.12(2), p.111. 

1883  According to SHELLEY Louise I (2002), [t]he war against terrorism cannot be separated from the 
fight against transnational crime. The points of convergence of the two forms of transnational crime 
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legislation against terrorism and organised crime be revamped and legislation against 

the most severe forms of criminality be developed according to three axes:  

-  Focus on conduct that in fact causes death or threaten lives. 

- Effective and proportionate penalties according to the danger that the offence 

represents. 

-  Strengthen democratic values, institutions and the rule of law. 

 

 

19.1  Focus on conduct that in fact causes death 
or threaten lives 

 
Organised crime and terrorism may not be as distinct as legislation makes it appear.1884 

Meagher has already noted that  

a terrorist group meets all my criteria and so far as I am concerned creates 
problems of the same order as do sophisticated criminal organisations. The 
circumstance that the criminal activities of a terrorist group are designed to 
achieve ultimately some political end rather than financial does not seem to me 
to make the existence or the operations of the group less pernicious, nor to 
create any less difficulty for law enforcement agencies in the discharge of their 
duties.1885 

 

At least in Europe and Australia, common crimes cause much more harm than 

terrorism, both quantitatively and qualitatively.1886 This distinction however is not 

reflected in public attitude, legal literature on the subject, government policies, and 

international reactions, with some exceptions.1887 This is in part due to the vague 

concepts of terrorism and organised crime which are prone to political manipulation to 

advance individual or political party agendas.1888 A more objective approach to 

organised crime and terrorism is needed. Legal definitions should capture conduct that 

is not defined in reference to a political, religious opinion or any ideology. 

 

                                                                                                                                          
make it impossible to address one without the other (The Nexus of Organized International Criminals 
and Terrorism, International Annals of Criminology, Vol.40 (1-2), p.91). 

1884  LEONG (2004), p.31. GARRIGOS-KERJAN (2006), p.213, LABORDE Jean-Paul (2005), Etat de 
droit et crime organisé, Dalloz, Paris, p.xii 

1885  MEAGHER (1983), pp.21,22. 
1886  According to BASSIOUNI M Cherif (2001), International Terrorism: Multilateral Conventions and 

Documents, Transnational Publishers, New York, p.11. 
1887  See for instance NOLAN Mark (2008), Lay Perceptions of Terrorist Acts and Counter-Terrorism 

Responses: Role of Motive, Offence Construal, Siege Mentality and Human Rights, in GANI Miriam, 
MATHEW Penelope (ed.), Fresh Perspectives on the 'War on Terror', ANU ePress, Canberra, pp.85-
107. JOSEPH Sarah (2004), Australian counter-terrorism legislation and international human rights 
framework, University of New South Wales Law Journal, Vol.27(2), p.429. 

1888  BASSIOUNI M Cherif (2001), p.1. 
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Presently, certain special law enforcement powers and proactive measures are 

restricted to terrorism offences. On one hand, the breadth of some of the offences does 

warrant such powers. On the other, there are organised crime activities that should 

trigger such measures.1889 It is therefore suggested that the offences that activate the 

special law enforcement powers be redefined. Given that they are often Australia wide 

and international in character, proposed legislation should be enforced uniformly 

throughout the Commonwealth of Australia, as it is the case for the present terrorism 

legislation. In order to ensure a consensus among Australian states and territories, 

these offences should only include conduct that causes death or a direct threat to lives. 

They would for instance include violent attacks and aggression that impacts on life, 

sexual exploitation, abduction, kidnapping, hostage taking, and damage to 

infrastructure that directly impacts on life.  

 

These provisions should include all attacks on life, even those sponsored by a State 

and conducted in peace time (by opposition to times of war when International 

humanitarian law provisions apply). The present exclusion of responsibility of 

governmental officials in acts of violence should be removed as it is illustrative of the 

present political standard used in defining offences. 

 

Terrorism legislation means to capture the terror effect that certain violent crimes have 

upon society. This aspect is difficult to circumscribe and has not been adequately taken 

into account by the legislation. Nevertheless, a special provision could be drafted along 

those lines. Given that the mere fact of broadcasting that a violent event has occurred 

may act like a sounding board for the terrorists, the role of the media should be 

discussed and recommendations issued so as to avoid amplifying the terror effect 

while still respecting the right to be informed and freedom of the press. The threat of 

such action should be made a separate offence.  

 

The principle nullum crimen sine lege requires that criminal offences be defined in a 

manner which is sufficiently precise and predictable for members of the public to be 

able to foresee the consequences of their actions and avoid breaking the law. Hence, 

the physical and fault elements must be precisely laid out. The definition of criminal 

conduct should not include conceptual or ideological elements. The use of 

recklessness as a fault element should be limited so as to focus on serious criminality. 

 

 

                                                
1889  See for instance AAP (2013), Top cop calls for CCC act amendment, The West Australian 13 

November 2013.  
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Criminal organisations and highly dangerous criminal organisations 
 
Though the Code does not include a definition of a criminal organisation, the elements 

it provides are not sufficiently precise to distinguish the organisation from a small group 

of individuals acting in company. The present research has highlighted the difficulty of 

finding a descriptive criterion and capturing the “organised” element. It has shown that 

the criterion of the seriousness of the offence, determined by the sanctions it triggers, 

is not satisfactory, given in particular the trend to increase the penalties, which 

contributes to an extension of the list of offences, as time goes on. 

 

It has also been demonstrated that a criminal definition should not include any 

reference to ideological elements or indication of motive or objective. It is necessary 

that culpability be not determined by ideology or opinions.1890 A court should decide if 

an organisation is criminal, not a political authority. A criminal definition should be 

drafted in such a way that it does not allow law enforcement agencies wide discretion 

to profile individuals or groups on the ground of their opinion, religion or ethnicity. Not 

only does such profiling run against the principles held in democratic societies, it also 

risks leaving out some criminals.1891 

 

The internationally adopted figure of a minimum 3 participants (2 under the Code) to 

compose a criminal organisation is a particularly un-descriptive criterion to capture 

international criminal enterprises. The number of persons involved, if relevant, should 

be much higher.  

 

As a more distinctive and reliable criterion, it would be preferable to (also) take into 

consideration the activity conducted by such groups, for instance criminal trade. The 

criteria of criminal trade and impact on life would lead the criminal organisations to be 

considered highly dangerous when involved in the following activities: drug trafficking, 

trade of human beings (sexual exploitation and forms of slavery), abductions and 

hostage taking, trafficking in firearms. 

 

Legislation enacted by a democratic society should also respect the principle of 

equality before the law lato sensu and protect every person in the same manner 

without consideration of gender, status and ideology. For instance proposed legislation 

should not include provisions specifically designed to protect heads of state and 

officials. It could however include a mechanism under which attacks against individuals 
                                                
1890  WEBB Maureen (2005), Essential Liberty or a Little Temporary Safety, The Review of the Canadian 

Anti-terrorism Act, Criminal Law Quarterly, Vol.51, p.59. 
1891  WEBB Maureen (2005), Essential Liberty or a Little Temporary Safety, The Review of the Canadian 

Anti-terrorism Act, Criminal Law Quarterly, Vol.51, p.63. 
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that represent a section of the public (whether an elected official or an executive 

member of an organisation or political party) be sanctioned more severely because of 

the representative character of the one targeted. 

 

Similarly, legislation should not distinguish between legal organisations. The protection 

of international and not of domestic or national organisations under the UN Convention 

on terrorism financing1892 and the CFD on terrorism can be qualified as discriminatory. 

If legislation protects organisations, it should protect all legal organisations in the same 

way. 

 
 
 
Participation offences 
 
The vagueness of the concept of “participation” makes it difficult to determine its 

content. The breadth of the Code’s participation offence is extended even further by 

the use of recklessness.  

 

It is suggested that the participation offence should capture intentional conduct that is 

aimed at contributing towards the commission of a crime. Furthermore, the use of 

recklessness as a fault element should be limited so as to focus on serious criminality. 

For instance, conduct in the lower range of criminality or which is very remote from the 

commission of serious criminal harm should not be part of the legislation against the 

most serious forms of crime. Consequently, association and membership offences 

should be deleted from the Code.  

 

Furthermore, in the financing offences, the fault element should be a specific intent to 

contribute towards the criminal objectives of an organisation. Hence, the intention of 

funding a humanitarian branch of a criminal organisation, even it if has been 

proscribed, should not be confused with the intention of financing a criminal 

organisation. 

 

Withdrawal from criminal organisations should be encouraged. It is suggested that 

consideration be given to determining the best way to encourage members and 

associates to leave, and cease any criminal involvement with, a criminal organisation. 

The present provisions should be modified accordingly.1893 

                                                
1892  Art.2.1(b), UN Convention for the Suppression of the Financing of Terrorism. 
1893  Such as s.102.8, Criminal Code (Cth). 
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The EU participation offence does not make a distinction between a leadership position 

and mere participation, similarly to the offence of conspiracy where all conspirers are 

equally guilty of conspiracy. A preferable classification of offences and system of 

penalties would consist in distinguishing between a leading role in a highly dangerous 

criminal organisation, participation in a highly dangerous criminal organisation and 

aiding or abetting a highly dangerous criminal organisation.  

 

 

 

19.2  Enact effective and proportionate penalties 
according to the danger that the offence 
represents  

 

The severity of the sanctions should be proportional to the harm that they cause, the 

intention of the perpetrator and the offender’s involvement in a highly dangerous 

criminal organisation. Some present maximum penalties under the Code do not 

observe these principles, in particular in the case of the offence of dealing with assets. 

Even though the judiciary retains a large degree of discretion in imposing a sentence 

(there is no mandatory sentencing applicable here), the very high maximum penalties 

give a poor signal as to nature of the offence and the values that Australia claims to 

uphold. Hence, the present maximum penalties under the Code should be reviewed 

and, where appropriate, reduced.1894  

 

While it is inappropriate to take into account the motive or ideological elements in the 

definition of a criminal offence, it is the just prerogative of the judiciary to mitigate or 

aggravate the sentence taking into account inter alia the motive and the involvement in 

an organisation. The sanction should take into account the motive of the perpetrator, 

so as to deter recidivism, and to avoid a sense of injustice that could motivate others to 

commit violent acts in revenge. Motive or ideological elements should also be taken 

into account while the sentence is being served.  

 

Longer detention periods have been imposed for offences under Division 100 of the 

Code without any debate regarding whether it is judicious to sanction more severely 

politically or ideologically-motivated offences than crimes motivated by lucre, racism or 

xenophobia. Due consideration should be given to what would be the best way to 

sanction the most serious criminal activity, including the appropriate sentence for those 

                                                
1894  See for instance COAG (2013), Recommendations 21 and 22. 
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involved in an act of terror. There has been no public exchange of views or studies 

either as to what sanction would be the most appropriate for convicted terrorists or 

leading figures of criminal organisations or how best to contribute to their social 

reintegration in order to prevent them from reoffending.  

 

 

19.3 Strengthen democratic values, institutions and 
the rule of law 

 

The Council of Europe Rapporteur for the Political Affairs Committee once wrote:  

If the purpose of terrorism is to destroy democracy, there can be no more 
effective response that the strengthening of democracy itself in the sense that 
the reinforcement and development of democracy is a condition for the 
effectiveness of the counter-offensive of the state against terrorism. This means 
– the second corollary – that if the response to terrorism necessitates a wide 
popular consensus, every step must be taken to build up and consolidate the 
public’s confidence in democratic institutions.1895  

 

Present legislation against terrorism and organised crime undermines some 

fundamental principles of life in a democratic society. Action should be taken to 

address these shortcomings and strengthen the legitimacy of public institutions and law 

enforcement measures. Efforts should be directed towards reinforcing separation of 

power and the independence of the judiciary, expanding judicial review, promoting 

public debate and strengthening accountability mechanisms. 

 

 
Reinforce the separation of powers 
 
To avoid what Tzvetan Todorov calls the tendency of Western society to look more and 

more like a banana republic,1896 it is essential to restore the quality of the public debate 

(pluralism), the activity of the institutions (separation of powers) and the activity of the 

society regarding these institutions. Hence, the influence of soft law in legislation must 

be appropriately harnessed. It is therefore submitted that demonstrating the merit and 

the necessity of proposed provisions is essential, and even more so when these 

recommendations infringe on fundamental principles and rights of individuals, which 

                                                
1895   CALAMANDREI (1981), Point 4.  
1896   See TODOROV (2012). 
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are considered the basis of democratic societies.1897 Governments should demonstrate 

to national parliaments in which way soft law regulations are effective and beneficial. 

 

Australia should implement UN Security Council Resolutions in ways that respect the 

fundamental principles of the rule of law and human rights, in particular regarding the 

listing under COTUNA. Guidelines should ensure not only that procedural fairness is 

guaranteed, but also an effective review of its merit, at least before the listing is subject 

to renewal. It should also provide a judicial remedy. 

 

Unfortunately, there is presently, at federal level, no Bill of Rights in Australia and 

requirements under the ICCPR are not directly enforceable.1898 To strengthen the 

respect of fundamental rights that found democracies, and the provisions of the ICCPR 

that Australia has committed itself to implement, it is highly desirable that Australia 

adopt a federal Bill of Rights reflecting the principles laid down in the ICCPR that would 

be make them enforceable throughout all jurisdictions. 

 

Prime Minister Robert Menzies warned: 

Whatever may be the extent of the power that may be taken to govern, to direct 
and to control by regulation, there must be as little interference with individual 
rights as is consistent with concerted national effort ... the greatest tragedy that 
could overcome a country would be for it to fight a successful war in defence of 
liberty and to lose its own liberty in the process.1899 

 

 

 

Independence of judiciary 
 
The plasticity of several provisions (absence of definition of most essential terms) leads 

to an elastic interpretation. It should not be the judiciary’s task, under the Code, to use 

wide discretionary powers which could hinder compliance with the principle of legality 

in criminal law. Hence, offences should be defined sufficiently precisely.  

 

 

 

 

                                                
1897  See Marty; http://www.parlament.ch/ab/frameset/f/s/4811/306539/f_s_4811_306539_306688.htm 
1898  Even under Human Rights Act 2004 (ACT) and Charter of Human Rights and Responsibilities Act 

2006 (VIC).   
1899  Prime Minister Robert Menzies, in introducing the National Security Bill 1939 (Cth) on 7 September 

1939, stated (Commonwealth, Parliamentary Debates, House of Representatives, 7 September 
1939, 164 (Robert Menzies): 
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Judicial review 
 
It is of fundamental importance that the judiciary interpret legislation according to 

democratic principles and that executive decisions are not excluded from full review by 

the court.  

 

Mechanisms should be put in place for courts to examine without restriction any 

documents that impact on fundamental rights (defined in the ICCPR) and question any 

person while preserving the confidential nature of the information.  

 

Statement of reasons should accurately record the basis for the decision so that they 

can effectively be appealed.1900 There should be effective judicial review and remedy of 

decisions that impact on individual or body corporate fundamental rights and freedoms.  

 

 

Public debate 
 
This dissertation has brought to light some of the reasons for the weaknesses and 

shortcomings of legislation on organised crime and terrorism. One of them is 

undoubtedly the rush by which the said legislation was adopted, which precluded 

public debate. 

 

One of the issues that should be discussed is the problem that arises from the present 

terrorism legislation in a democratic society. The link between the political offence 

exception provided by the Extradition Act 1988 and the Code’s terrorism offences 

should be clearly articulated. Prima facie, it appears legitimate to sanction all acts of 

violence, as does Division 100 of the Code. In Australia and in Western democracies 

these provisions are however problematic given that most democracies have either 

been established though violence or have justified the killing of civilians for political, 

economical and other ideological reasons when establishing colonies.1901 It is 

hypocritical to justify violence to reach one’s aims and then deny others the very same 

means to seize power to bring about political changes by criminalising their conduct 

and motive. Such legislation requires a large public debate that has so far not taken 

place in Australia. 

 

                                                
1900  See in particular Recommendation 11, ADMINISTRATIVE REVIEW COUNCIL (ARC) (2012), 

Federal Judicial Review in Australia, Attorney-General’s Department, September. 
1901  Reference is made here to the revolutions that overthrew tyrannical regimes and the violence used 

by regimes (empire) to assert their hold on their colonies. 
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While the scope of CFD on terrorism is to be restricted to democratic States, under the 

Code, only non-violent forms of protest are exempted from the definition of terrorism. In 

other words, were Australia to become a non-democratic State and its citizens take 

arms to restore democracy, it would not need to amend its present terrorism legislation 

to repress the opposition. Those who would take arms to restore democracy in 

Australia would be liable to the very same penalties provided for those who seek to 

overthrow democracy today. Is that really what Australians want ? 

 

One way of solving the conundrum would be to include a provision stating that among 

the motives that the court may take into account in sentencing is restoring democracy. 

 

 

Democratic control mechanisms 
 
The objective of control mechanisms is to ensure that the democratic legal principles 

and legal provisions are properly implemented. In regard to organised crime and 

terrorism, the controls ultimately aim at preventing corruption or giving grounds to 

terrorists’ rhetoric.1902 Unfortunately, there are many examples in the past of 

governments and security agencies around the world seeking new powers in the 

pursuit of increased national security, only for those powers to be used against their 

own citizens or the political opponents of government.1903  

 

Granting wide powers to Ministers, Head of departments, the law enforcement 

authorities or those responsible for the prevention of highly dangerous crimes can lead 

to abuse of power and serious miscarriage of justice. There are considerable pressures 

put on the law enforcement agencies to produce results quickly. Such pressures exist 

in any circumstance but even more so when the crime is hideous because such 

conduct deeply challenges law enforcement officers. The pressure gets greater when 

there is a public outcry, as in the case of very violent crimes. It gets even stronger 

when politicians publicly ask for quick results. It might become unbearable when the 

law enforcement agencies are given special powers to deal with the situation and they 

cannot produce the expected results. The French Irishmen of Vincennes affair1904 and 

the British Guildford 4 and Birmingham 6 cases should sound as a warning bell.  

                                                
1902  ANNAN Kofi (2005), UN Secretary General, Address to the closing plenary of the International 

Summit on Democracy, Terrorism and Security, Madrid, Spain, 10 March 2005, Press Release, 
SG/SM/9757 (the last D). 

1903  WILLIAMS George (2003), Australian Values and the War against Terrorism, University of New 
South Wales Law Journal, Vol.26, p.196. 

1904  Irishmen of Vincennes: Michael Plunkett, Stephen King and Mary Read, three Irish National 
Liberation Army (INLA) activists, who lived in Vincennes (Paris), were suspected of the bombing of 9 
August 1982 at the Rue des Rosiers in Paris which killed 6 and wounded 22, but no evidence was 
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The circumstances that led to the Irishmen of Vincennes, Guildford 4 and Birmingham 

6 being wrongly charged, falsely accused and sentenced should motivate any authority 

to ensure that the conditions for such miscarriage of justice do not exist. Not only were 

innocents arrested, detained, tortured and sentenced for crimes they had not 

committed, not only was their condemnation a grave judicial error, their imprisonment 

also allowed the culprits to evade justice. The persons responsible for the attacks were 

not caught and brought to book. They were left at large to commit other crimes of the 

same nature. The law enforcement officers failed in their task to protect the society and 

so did the judiciary. The apparatus set in place to help the law enforcement agencies to 

get better results more quickly had the opposite effect. 

 

Granting exceptional powers without adequate independent supervision does not only 

creates harder working conditions for police forces, it also endangers society as a 

whole by creating a breeding ground for illegitimate practices. Unsupervised powers 

are a potential corruption factor in every echelon of authority. In police forces, the 

danger may be compounded by an esprit de corps and corporatism. Thinking that 

Australian security agencies cannot misuse their powers opens the door to corruption. 

Petrus Van Duyne observed that  

corruption, also by organised crime, is not a threat by “them” but a defect of 
us.1905 

If large powers are indeed deemed necessary, they must be accompanied by strong 

transparent and permanent supervision. The greater the powers, the more effective the 

supervision must be. 

 

The danger does not lie in illegal practices of security agencies alone. Customs and 

prison officers have sometimes been mentioned.1906 The States’ highest authorities 

must also be made accountable. It would be advisable to conduct a study to determine 

which sectors and authorities are more vulnerable to corruption. 

 

It is important to ensure that political and personal considerations do not circumvent 

the rule of law, as it was the case with the Elysée anti-terrorism cell. In 1982, following 

                                                                                                                                          
found against them. On 28 August 1982, the Presidency declared the “end of international terrorism 
in France and the arrest of suspects. That day captain Paul Barril had ”discovered” weapons in the 
Irishmen’s flat, weapons that Barril had hidden there. Months later, when it was found out that the 
men had been set up, the Irishmen were released. (Le procès des écoutes revisite l'affaire des 
Irlandais de Vincennes, "acte fondateur" de la cellule de l'Elysée, Le Monde.fr 06.01.05). Eventually 
the mastermind of the bombing was identified as being the Palestinian Fatah Revolutionary Council 
of Abu Nidal (CEAUX Pascal, PONTAUT Jean-Marie, Attentat de la rue des Rosiers: deux auteurs 
identifiés, L’Express, 09.11.11. http://www.lexpress.fr/actualite/societe/attentat-de-la-rue-des-rosiers-
deux-auteurs-identifies_1049405.html#k78MZCbPFGqgd6S8.99).. 

1905  VAN DUYNE (1997), p.234. 
1906  AAP (2013b), Corrupt prison guard laws proposed in WA, The Australian, 20 November 2013. VAN 

DUYNE (1997), pp.206-209. 
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terrorist attacks in Paris of 22 April and 9 August 1982 which killed 7 and wounded 

88,1907 the French President Mitterrand set up an anti-terrorism cell which eventually 

breached the rules and procedures and circumvented controls that Mitterrand himself 

had had enacted. The cell was used to quell certain compromising affairs, notably the 

Irishmen of Vincennes affair and to ensure that the secret of the President’s daughter 

born out of wedlock was kept.1908 Eventually, it was disclosed that between 1983 and 

1986, the phones of over 120 persons (journalists, barristers, a policeman, writers and 

their families) had been illegally tapped.1909 On 9 November 2009, seven officials were 

sentenced by the Tribunal correctionnel in Paris.1910 Montesquieu, leader of the French 

liberal thinking movement had warned:  

It is an everlasting observation and fact that any man with power is tempted to 
abuse it. If power is not to be abused, a system must be set up so that power 
counters power.1911 

 

It is therefore imperative that all investigation methods, and particularly the proactive 

ones, have an effective supervision procedure and that decisions can be fully 

scrutinised by an independent body. We do not do a service to our law enforcement 

agencies in granting them such powers even at their request if we do not ensure 

comprehensive, independent and regular controls. Hence, police and intelligence 

officers should not be prevented from testifying in courts.1912 Mechanisms should be put 

in place for courts to examine without restriction any documents that impact on 

fundamental rights (defined in the ICCPR), and question any person while preserving 

the confidential nature of the information, when needed. 

 

 

 

 

 

 

 

 

                                                
1907  Rue Marbeuf and Rue des Rosiers, Paris. 
1908  In January 1996, Mazarine Pingeot identified herself as François Mitterrand’s daughter when she 

attended his funeral. See also Ecoutes Elysée: les condamnés contestent le versement de 
dommages-intérêts, AFP 02.09.08, LeMonde.fr 03.09.2008. 

1909  Actually 1300 names were listed. See Franck Johannès, Deux mois de procès des écoutes ont mis 
en évidence l'ampleur des dérives de lacellule de l'Elysée, LeMonde.fr 07.02.05. 

1910  JOHANNÈS Franck, Le tribunal juge Mitterrand responsable des écoutes, LeMonde.fr 10.11.05. 
1911  “C’est une expérience éternelle que tout homme qui a du pouvoir est porté à en abuser. Pour que 

l’on ne puisse pas abuser du pouvoir, il faut que, par la disposition des choses le pouvoir arrête le 
pouvoir” MONTESQUIEU (1748), De l ’esprit des lois, Livre XI chapitre IV. 

1912  See for instance ss.121(4), 122 (4), 123(10), 134 AML/CTF Act 2006. 
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19.4  Final summary and future research 
 
This dissertation has highlighted conceptual differences between organised crime and 

terrorism legislation. To the extent that these differences are a cause of concern 

because of loopholes, overlaps or inconsistencies with the legislation’s objective and 

basic principles held by democratic societies, they have been addressed and 

recommendations towards a revamp of legislation have been proposed. 

 

This comparative study has also brought to light a fundamental difference between 

Australia and EU’s legislation. Their legislation on the most severe forms of crime 

contrasts with the understanding of how fundamental rights and freedoms are to be 

applied in criminal law. Given that Australia and the EU’s Member States are 

democratic societies and share a westernised culture, this is most surprising.  

 

It is suggested that further comparative research on Australian and EU criminal 

legislation be conducted to confirm or disprove this difference. It should examine in 

particular Australian and EU accompanying legislation in matters of organised crime 

and terrorism. Whatever the findings, such a study may provide suggestions as to how 

to strengthen democracy and ensure a wide consensus on effective legislation 

regarding the most severe forms of crimes. It should also contribute to overcoming 

impediments in international mutual assistance that discrepancies in the 

implementation of fundamental rights and freedoms are likely to cause. 
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Annex A :  COMPARATIVE TABLE: AUSTRALIA, EU, UN           DEFINITIONS OF MONEY LAUNDERING 

 
EU – ML / 1991 
Directive 91/308/EEC 

EU – ML/FT/ 2005 
Directive 2005/60/EC 

 

 
AUS - POCA (1987) AUS – Code  

Div 400  
 

UN –TOCC 
 
 
 
 
 
 
 
 
'money laundering` means the 
following conduct when 
committed intentionally:  
- the conversion or transfer of 

property, knowing that such 
property is derived from 
criminal activity or from an act 
of participation in such 
activity, for the purpose of 
concealing or disguising the 
illicit origin of the property or 
of assisting any person who is 
involved in the commission of 
such activity to evade the 
legal consequences of his 
action, 

 
 
 
 

 
(Art.1) 
1. Member States (=MS) shall 
ensure that money laundering 
(=ML) and terrorist financing 
(=TF) are prohibited.  

2. For the purposes of this 
Directive, the following 
conduct, when committed 
intentionally, shall be 
regarded as ML.:  

(a) the conversion or transfer of 
property, knowing that such 
property is derived from 
criminal activity or from an 
act of participation in such 
activity, for the purpose of 
concealing or disguising the 
illicit origin of the property or 
of assisting any person who 
is involved in the commission 
of such activity to evade the 
legal consequences of his 
action;  

 
 
 

 
81 (3): money laundering 
A person shall be taken to 
engage in money laundering if, 
and only if: 
a. the person engages, directly or 

indirectly, in a transaction that 
involves money, or other 
property, that is proceeds of 
crime; or 

b. the person receives, posesses, 
conceals, disposes of or brings 
into Australia any money or 
other property that is the 
proceeds of crime and the 
person knows, or ought 
reasonably to know that the 
money or other property is 
derived or realised, directly or 
indirectly from some form of 
unlawful activity. 

 
 
 
 
 
 
 
 

 
400.2  Definition of deals with money or other 
property 
A person deals with money or other property if 
the person does any of the following: 
(a) receives, possesses, conceals or disposes of 

money or other property; 
(b) imports money or other property into Australia; 
(c) exports money or other property from 

Australia; 
(d) engages in a banking transaction relating to 

money or other property. 
 

400.3  Dealing in proceeds of crime etc.— money 
or property worth $1,000,000 or more 
(1) A person is guilty of an offence if: 
(a) the person deals with money or other property; 

and 
(b) either: 

(i) the money or property is, and the person 
believes it to be, proceeds of crime; or 

(ii) the person intends that the money or 
property will become an instrument of crime; 
and 

(c) at the time of the dealing, the value of the 
money and other property is $1,000,000 or 
more. 

Penalty: Imprisonment for 25 years, or 1500 
penalty units, or both. 

 
Art. 6 : Criminalization of the 
laundering of proceeds of crime  
 
1. Each State Party shall adopt, in 
accordance with fundamental  
principles of its domestic law, such 
legislative and other measures as 
may be necessary to establish as 
criminal offences, when committed 
intentionally: 
(a) (i) The conversion or transfer of 

property, knowing that such 
property is the proceeds of crime, 
for the purpose of concealing or 
disguising the illicit origin of the 
property or of helping any person 
who is involved in the commission 
of the predicate offence to evade 
the legal consequences of his or 
her action;  
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 - the concealment or disguise 
of the true nature, source, 
location, disposition, 
movement, rights with respect 
to, or ownership of property, 
knowing that such property is 
derived from criminal activity 
or from an act of participation 
in such activity, 

- the acquisition, possession or 
use of property, knowing, at 
the time of receipt, that such 
property was derived from 
criminal activity or from an act 
of participation in such 
activity,  

- participation in, association to 
commit, attempts to commit 
and aiding, abetting, 
facilitating and counselling the 
commission of any of the 
actions mentioned in the 
foregoing §.  

Knowledge, intent or purpose 
required as an element of the 
above mentioned activities may 
be inferred from objective 
factual circumstances.  

ML shall be regarded as such 
even where the activities which 
generated the property to be 
laundered were perpetrated in 
the territory of another MS or in 
that of a third country. 

(b) the concealment or disguise 
of the true nature, source, 
location, disposition, 
movement, rights with 
respect to, or ownership of 
property, knowing that such 
property is derived from 
criminal activity or from an 
act of participation in such 
activity;  

(c) the acquisition, possession or 
use of property, knowing, at 
the time of receipt, that such 
property was derived from 
criminal activity or from an 
act of participation in such 
activity;  

(d) participation in, association 
to commit, attempts to 
commit and aiding, abetting, 
facilitating and coun-selling 
the commission of any of the 
actions mentioned in the 
foregoing points.  

3. ML shall be regarded as such 
even where the activities 
which generated the property 
to be laundered were carried 
out in the territory of another 
MS or in that of a third 
country.  

  

 

 
 
82 (1): Possession etc of 
property suspected of being 
proceeds of crime 
A person who, after the 
commencement of this Act, 
receives, possesses, conceals, 
disposes of or brings into 
Australia any money or other 
property, that may reasonably be 
suspected of being proceeds of 
crime is guilty of an offence 
against  this  section  (…)   
 
2. where the person is charged 
with an offence against this 
section it is a defence to the 
charge if the person satisfies the 
court that he or she has no 
reasonable grounds for 
suspecting that the property 
referred to in the charge was 
derived or realised, directly or 
indirectly from some form of 
unlawful activity. 
 
 

 
(2) A person is guilty of an offence if: 
(a) the person deals with money or other property; 

and 
(b) either: 

(i) the money or property is proceeds of crime; or 
(ii) there is a risk that the money or property will 

become an instrument of crime; and 
(c) the person is reckless as to the fact that the 

money or property is proceeds of crime or the 
fact that there is a risk that it will become an 
instrument of crime (as the case requires); and 

(d) at the time of the dealing, the value of the money 
and other property is $1,000,000 or more. 
Penalty: Imprisonment for 12 years, or 720 
penalty units, or both. 

(3) A person is guilty of an offence if: 
(a) the person deals with money or other property; 

and 
(b) either: 

(i) the money or property is proceeds of crime; or 
(ii) there is a risk that the money or property will 

become an instrument of crime; and 
(c) the person is negligent as to the fact that the 

money or property is proceeds of crime or the 
fact that there is a risk that it will become an 
instrument of crime (as the case requires); and 

(d) at the time of the dealing, the value of the 
money and other property is $1,000,000 or 
more. 

Penalty: Imprisonment for 5 years, or 300 penalty 
units, or both. 

(ii) The concealment or disguise of 
the true nature, source, location, 
disposition, movement or 
ownership of or rights with respect 
to property, knowing that such 
property is the proceeds of crime;   

 
(b) Subject to the basic concepts of 

its legal system:  
(i) The acquisition, possession or 
use of property, knowing, at the 
time of receipt, that such property 
is the proceeds of crime;  

(ii) Participation in, association 
with or conspiracy to commit, 
attempts to commit and aiding, 
abetting, facilitating and 
counselling the commission of 
any of the offences established in 
accordance with this art.  
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Annex B : COMPARATIVE TABLE: AUSTRALIA, EU, UN                   DEFINITIONS OF TERRORISM FINANCING 
  
 
EU – ML/FT/ 2005 
Directive 2005/60/EC 

AUSTRALIA  
UN – FIN TERR CONV 

 
Art.1. 

4. For the purposes of this Directive, 
‘terrorist  financing’  means  the  provision  
or collection of funds, by any means, 
directly or indirectly, with the intention 
that they should be used or in the 
knowledge that they are to be used, in 
full or in part, in order to carry out any of 
the offences within the meaning of Art.1 
to 4 of CFD 2002/475/JHA of 
13.06.2002 on combating terrorism (1).  

5. Knowledge, intent or purpose required 
as an element of the activities 
mentioned in §2 and 4 may be inferred 
from objective factual circumstances. 

 

 
AML-CTF Act (s5) 
 
financing of terrorism means conduct that amounts to:  
(a) an offence against section 102.6 or Division 103 of the Criminal  

Code; or  
(b) an offence against section 20 or 21 of the Charter of the United 

Nations Act 1945; or  
(c) an offence against a law of a State or Territory that corresponds 

to an offence referred to in paragraph (a) or (b); or  
(d) an offence against a law of a foreign country or a part of a 

foreign country that corresponds to an offence referred to in 
paragraph (a) or (b). 

 
 

 
Art.2 
1. Any person commits an offence within the 

meaning of this Convention if that person by 
any means, directly or indirectly, unlawfully and 
wilfully, provides or collects funds with the 
intention that they should be used or in the 
knowledge that they are to be used, in full or in 
part, in order to carry out: 
(a) An act which constitutes an offence within 

the scope of and as defined in one of the 
treaties listed in the annex; or 

(b) Any other act intended to cause death or 
serious bodily injury to a civilian, or to any 
other person not taking an active part in the 
hostilities in a situation of armed conflict, 
when the purpose of such act, by its nature 
or context, is to intimidate a population, or 
to compel a Government or an international 
organization to do or to abstain from doing 
any act. 
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Annex C : COMPARATIVE TABLE: AUSTRALIA, EU,        TERRORISM FINANCING OFFENCES 
 
 
EU – CFD on terrorism 
 

AUSTRALIA – Code + COTUNA UN – Fin Terr Conv 

 
Art.2 Offences relating to a terrorist group 
2. Each Member State shall take the 

necessary measures to ensure that the 
following intentional acts are punishable: 

(a) directing a terrorist group;  

(b) participating in the activities of a terrorist 
group, including by supplying information 
or material resources, or by fund- ing its 
activities in any way, with knowledge of 
the fact that such participation will 
contribute to the criminal activities of the 
terrorist group.  

 

Art.3 Offences linked to terrorist activities  

Each Member State shall take the necessary 
measures to ensure that terrorist-linked 
offences include the following acts: 
(a) aggravated theft with a view to committing 

one of the acts listed in Article 1(1);  
(b) extortion with a view to the perpetration of 

one of the acts listed in Article 1(1);  
(c) drawing up false administrative documents 

with a view to committing one of the acts 
listed in Art.1(1)(a) to (h) and Art.2(2)(b).  

 
 

 
103.1  Financing terrorism  
(1) A person commits an offence if:  

(a) the person provides or collects funds; and  
(b) the person is reckless as to whether the funds will be used to facilitate or engage in 

a terrorist act.  
Penalty: Imprisonment for life.  
Note: Intention is the fault element for the conduct described in §(1)(a). See subs5.6(1).  

(2) A person commits an offence under subsection (1) even if:  
(a) a terrorist act does not occur; or  
(b) the funds will not be used to facilitate or engage in a specific terrorist act; or  
(c) the funds will be used to facilitate or engage in more than one terrorist act.  

 
103.2  Financing a terrorist  
(1) A person commits an offence if:  

(a) the person intentionally:  
(i) makes funds available to another person (whether directly or indirectly); or  
(ii) collects funds for, or on behalf of, another person (whether directly or indirectly); 

and  
      (b) the first-mentioned person is reckless as to whether the other person will use the funds 

to facilitate or engage in a terrorist act.  
Penalty: Imprisonment for life.  

(2) A person commits an offence under subsection (1) even if:  
(a) a terrorist act does not occur; or  
(b) the funds will not be used to facilitate or engage in a specific terrorist act; or  
(c) the funds will be used to facilitate or engage in more than one terrorist act.  

 
 
102.6  Getting funds to, from or for a terrorist organisation  
(1) A person commits an offence if:  

(a) the person intentionally:  

 
Art.2 
1. Any person commits an offence within the meaning of 

this Convention if that person by any means, directly or 
indirectly, unlawfully and wilfully, provides or collects 
funds with the intention that they should be used or in 
the knowledge that they are to be used, in full or in part, 
in order to carry out [a terrorist offence] 

3. For an act to constitute an offence set forth in §1, it shall 
not be necessary that the funds were actually used to 
carry out an offence referred to in §1, sub§ (a) or (b). 

4. Any person also commits an offence if that person 
attempts to commit an offence as set forth in paragraph 
1 of this article. 

5. Any person also commits an offence if that person: 
(a) Participates as an accomplice in an offence as set 

forth in §1 or 4 of this article; 
(b) Organizes or directs others to commit an offence as 

set forth in §1 or 4 of this article; 
(c) Contributes to the commission of one or more 

offences as set forth in §1 or 4 of this a group of 
persons acting with a common purpose. Such 
contribution shall be intentional and shall eitther 
 (i) Be made with the aim of furthering the criminal 

activity or criminal purpose of the group, where 
such activity or purpose involves the commission 
of an offence as set forth in §1 of this article; or 

(ii) Be made in the knowledge of the intention of the 
group to commit an offence as set forth in §1 of 
this article. 
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(i) receives funds from, or makes funds available to, an organisation (whether 
directly or indirectly); or  

(ii) collects funds for, or on behalf of, an organisation (whether directly or indirectly); 
and  

(b) the organisation is a terrorist organisation; and  
(c) the person knows the organisation is a terrorist organisation.  

Penalty: Imprisonment for 25 years.  
(2) A person commits an offence if:  

(a) the person intentionally:  
(i) receives funds from, or makes funds available to, an organisation (whether directly 

or indirectly); or  
(ii) collects funds for, or on behalf of, an organisation (whether directly or indirectly); 

and  
(b) the organisation is a terrorist organisation; and  
(c) the person is reckless as to whether the organisation is a terrorist organisation.  

Penalty: Imprisonment for 15 years. 
(3) Subs (1) and (2) do not apply to the person’s receipt of funds from the org if the person 

proves that he or she received the funds solely for the purpose of the provision of:  
(a) legal representation for a person in proceedings relating to this Division; or  
(b) assistance to the organisation for it to comply with a law of the Commonwealth or a 

State or Territory.  
Note: A defendant bears a legal burden in relation to the matter in sub (3) (see s13.4). 
 
S20 (COTUNA)  Offence - dealing with freezable assets  
(1) An individual commits an offence if:  

(a) the individual holds an asset; and  
(b) the individual:  

(i) uses or deals with the asset; or  
(ii) allows the asset to be used or dealt with; or  
(iii) facilitates the use of the asset or dealing with the asset; and  

(c) the asset is a freezable asset; and  
(d) the use or dealing is not in accordance with a notice under section 22.  

(2) Strict liability applies to the circumstance that the use or dealing with the asset is not in 
accordance with a notice under section 22.  

 Note: For strict liability, see section 6.1 of the Criminal Code.  
(3) It is a defence if the individual proves that the use or dealing was solely for the purpose 

of preserving the value of the asset.  
 Note: The individual bears a legal burden in relation to a matter in subs (3) (see s13.4 

of the Criminal Code).  
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Annex D : COMPARATIVE TABLE : AUSTRALIA, EU & UN ORGANISED CRIME & TERRORISM OFFENCES/ ACT (Definitions) 

 
 

EU – OC/ 2008 
2008 CFD on Org Crime 

EU Terrorism 
CFD on combating Terr / 

2002 + 2008 

AUS-OC 
Code Division 390 - 
Criminal assoc. and 

organisations 

AUS- Terr 
Code - s100.1  Definitions 

UN - TOCC 
2000 

UN – Terr 
1999 Conv. Suppression 
of the Financing of Ter) 

Organised crime 
offences: 

 
offences which are 
punishable by deprivation of 
liberty or a detention order of 
a maximum of at least four 
years or a more serious 
penalty, committed to obtain, 
directly or indirectly, a 
financial or other material 
benefit 

Terrorist offences: (Art.1) 
intentional acts, as defined as 
offences under national law, 
which given to their nature or 
context, may seriously damage a 
country or an international org. 
Their objective must be one of 
three aims:  
— seriously intimidating a 

population, or  
— unduly compelling a 

Government or international 
org to perform or abstain from 
performing any act,or  

— seriously destabilising or 
destroying the fundamental 
political, constitutional, 
economic or social structures 
of a country or an int’l org. 

(a)  attacks  upon  a  person’s  life  
which may cause death;  

(b) attacks upon the physical 
integrity of a person;  

(c) kidnapping or hostage taking;  
(d) causing extensive destruction 

to a Government or public 
facility, a transport system, an 

 
 
 
serious organised 
criminal activity 
 
offence (…)  punishable 
by imprisonment for at 
least 3 years.  
 

terrorist act means an action or 
threat of action where:  
(a) the action falls within subsection 

(2) and does not fall within 
subsection (3); and  

(b) the action is done or the threat 
is made with the intention of 
advancing a political, religious or 
ideological cause; and  

(c) the action is done or the threat is 
made with the intention of:  
(i) coercing, or influencing by 

intimidation, the government 
of the Cth or a State, 
Territory or foreign country, 
or of part of a State, Territory 
or foreign country; or  

(ii) intimidating the public or a 
section of the public. 

(2) Action falls within this sub-
section if it:  

(a) causes serious harm that is 
physical harm to a person; or  

(b) causes serious damage to 
property; or  

(c) causes a person’s death;; orf (d) 
endangers  a  person’s  life    other  

TOCC offences:  
 
conduct constituting an 
offence punishable by a 
maximum deprivation of 
liberty of at least four 
years or a more serious 
penalty 
 
 
 
 
 
 
 
 

Terr offence: (Art.2.1) 
(a) An act which constitutes 

an offence within the 
scope of and as defined in 
one of the treaties listed in 
the annex; or  

(b) Any other act intended to 
cause death or serious 
bodily injury to a civilian, or 
to any other person not 
taking an active part in the 
hostilities in a situation of 
armed conflict, when the 
purpose of such act, by its 
nature or context, is to 
intimidate a population, or 
to compel a Government 
or an international 
organization to do or to 
abstain from doing any 
act. 

 
Fin terr does not mention 
threat. (…)   
3. For an act to constitute an 

offence set forth in § 1, it 
shall not be necessary that 
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infrastructure facility, including 
an information system, a fixed 
platform located on the 
continental shelf, a public 
place or private property likely 
to endanger human life or 
result in major economic loss;  

(e) seizure of aircraft, ships or 
other means of public or 
goods transport;  

(f) manufacture, possession, 
acquisition, transport, supply 
or use of weapons, explosives 
or of nuclear, biological or 
chemical weapons, as well as 
research into, and 
development of, biological and 
chemical weapons;  

(g) release of dangerous 
substances, or causing fires, 
floods or explosions the effect 
of which is to endanger human 
life;  

(h) interfering with or disrupting 
the supply of water, power or 
any other fundamental natural 
resource the effect of which is 
to endanger human life;  

(i)  threatening to commit any of 
the acts listed in (a) to (h). 

 

than the life of the person taking 
the action; or  

(e) creates a serious risk to the 
health or safety of the public or a 
section of the public; or  

(f) seriously interferes with, 
seriously disrupts, or destroys, 
an electronic system including, 
but not limited to:  
(i) an information system; or  
(ii) a telecommunications 

system; or  
(iii) a financial system; or  
(iv) a system used for the 

delivery of essential 
government services; or  

(v) a system used for, or by, an 
essential public utility; or  

(vi) a system used for, or by, a 
transport system.  

(3) Action falls within this 
subsection if it:  

(a) is advocacy, protest, dissent or 
industrial action; and  

(b) is not intended:  
(i) to cause serious harm that is 

physical harm to a person; or  
(i)  to  cause  a  person’s  death:  or   
(iii) to endanger the life of a 

person, other than the person 
taking the action; or  

(iv) to create a serious risk to the 
health or safety of the public 
or a section of the public.  

the funds were actually 
used to carry out an 
offence referred to in §1, 
sub§ (a) or (b).  

4. Any person also commits 
an offence if that person 
attempts to commit an 
offence as set forth in §1 of 
this article 
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Annex E : COMPARATIVE TABLE: AUSTRALIA, EU   ORGANISED CRIME & TERRORISM RELATED OFFENCES 
 
EU – OC/ 2008: 
2008 CFD on Org Crime  

EU Terrorism / 
CFD on combating Terr/ 
2002 + 2008 

AUS-OC 
Code Division 390-Criminal assoc. and 
organisations 

AUS- Terr 
Criminal Code 
Division 102 - Terrorist organisations  
 

 
a) conduct by any person who, 
with intent and with knowledge of 
either the aim and general 
activity of the criminal org or its 
intention to commit the offences 
in question,  
actively takes part in the 
organisation’s  criminal  activities,  
including the provision of 
information or material means, 
the recruitment of new members 
and all forms of financing of its 
activities,  
knowing that such participation 
will contribute to the achievement 
of  the  organisation’s  criminal  
activities; 
 
(b) conduct by any person 
consisting in an agreement with 
one or more persons that an 
activity should be pursued, which 
if carried out, would amount to 
the commission of offences 
referred to in Art.1, even if that 
person does not take part in the 
actual execution of the activity. 
 

 
(a) directing a terrorist group;  
 
 
 
 
 
(b) participating in the 
activities of a terrorist group, 
including by supplying 
information or material 
resources, or by funding its 
activities in any way, with 
knowledge of the fact that 
such participation will 
contribute to the criminal 
activities of the terrorist 
group.  
 
 
 
 
 
 
 
 
 
 
 

 
390.3  Associating in support of serious organised 
criminal activity  
(1) A person (the first person) commits an offence if:  
(a) the first person associates on 2 or more occasions with 

another person (the second person); and 
(b) the second person engages, or proposes to engage, in 

conduct    (the  second’s  person’s  conduct)  that  constitutes,  
or is part of conduct constituting, an offence against any 
law); and  

(c) the associations facilitate the engagement or proposed 
engagement by the second person in the second 
person’s conduct; and 

(d) the offence against any law mentioned in § (b) involves 2 
or more persons; and  

(e) the offence against any law mentioned in § (b) is a 
constitutionally covered offence punishable by 
imprisonment for at least 3 years.  

Penalty: Imprisonment for 3 years.  
(8) This section does not apply to the extent (if any) that it 

would infringe any constitutional doctrine of implied 
freedom of political communication.  

 
 
 
 
 
 
 

 
S102.1 (1) Definitions  
associate: a person associates with another person if the person 
meets or communicates with the other person. 

102.8  Associating with terr org 
(1) A person commits an offence if:  
 (a) on 2 or more occasions:  

(i) the person intentionally associates with another person who 
is a member of, or a person who promotes or directs the 
activities of, an org; and  

(ii) the person knows that the org is a terr org; and  
(iii) the association provides support to the org; and  
(iv) the person intends that the support assist the org to expand 

or to continue to exist; and  
(v) the person knows that the other person is a member of, or a 

person who promotes or directs the activities of, the org; and  
(b) the org is a terr org because of § (b) of the definition of terr 

org in this Division (whether or not the org is a terr org 
because of § (a) of that definition also).  

Penalty: Imprisonment for 3 years.  
 

(4) This section does not apply if:  
(a) the assoc is with a close family member and relates only to a 

matter that could reasonably be regarded (taking into account 
the  person’s  cultural  background)  as  a  matter  of  family  or  
domestic concern; or  

(b) the assoc is in a place being used for public religious worship 
and takes place in the course of practising a religion; or  
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Offences linked to terr 
activities (Art. 3) 
(a) public provocation to 
commit a terr offence = the 
distribution, or otherwise 
making available, of a 
message to the public with 
the intent to incite the 
commission of one of the acts 
listed in Art.(1)(a) to (h) where 
such conduct, whether or not 
directly advocating terr 
offences causes a danger 
that one or more such 
offences may be committed;  
(IDEM) 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
390.4  Supporting a criminal org 
(1) A person commits an offence if:  
(a) the person provides material support or resources to an 

org or a member of an org; and  
(b) either:  

(i) the provision of the support or resources aids; or  
(ii) there is a risk that the provision of the support or 
resources will aid;  

the org to engage in conduct constituting an offence against 
any law; and  
(…) 
(f) the offence against any law mentioned in § (b) is a 

constitutionally covered offence punishable by 
imprisonment for at least 12 months.  

Penalty: Imprisonment for 5 years.  
(2) Absolute liability applies to §s (1)(e) and (f).  
Note: For absolute liability, see section 6.2.  
(3) To avoid doubt, a person may be convicted of an offence 

against subs(1) because of a risk that the provision of the 
support or resources will aid the org as described in §(1)(b) 
even if the provision of the support or resources does not 
actually aid the org in that way.  

(c) the assoc is only for the purpose of providing aid of a 
humanitarian nature; or  

(d) the assoc is only for the purpose of providing legal advice or 
legal representation in connection with:  

(i) criminal proceedings or proceedings related to criminal 
proceedings (including possible criminal proceedings in the 
future); or  

(ii) proceedings relating to whether the org in question is a terr 
org;;  or    (…)   

(5) This section does not apply unless the person is reckless as to 
the circumstance mentioned in § (1)(b) and (2)(g) (as the case 
requires).  (…)   

(6) This section does not apply to the extent (if any) that it would 
infringe any constitutional doctrine of implied freedom of 
political  communication.(…)   

 (…) 
102.7  Providing support to a terr org  
(1) A person commits an offence if:  
(a) the person intentionally provides to an org support or 

resources that would help the org engage in an activity 
described in § (a) of the definition of terr org in this Division; 
and  

(b) the org is a terr org; and  
(c) the person knows the org is a terr org.  
Penalty: Imprisonment for 25 years.  
(2) A person commits an offence if:  
(a) the person intentionally provides to an org support or 

resources that would help the org engage in an activity 
described in paragraph (a) of the definition of terr org in this 
Division; and  

(b) the org is a terr org; and  
(c) the person is reckless as to whether the org is a terr org.  
Penalty: Imprisonment for 15 years.  
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including the provision of 
information or material means, 
the recruitment of new members 
and all forms of financing of its 
activities,  
 
knowing that such participation 
will contribute to the achievement 
of  the  org’s  criminal  activities;;   
 
 
 
 
 
 
  

 
 

 (b) recruitment for 
terrorism = solicit another 
person to commit one of the 
acts listed in Art.1(1)( or in 
Art.2(2); 
 
 
 
 
 
 
 
 
 
 
 
 
(c) training for terrorism = 
provide instruction in the 
making or use of  explosives, 
firearms or other weapons or 
noxious or hazardous 
substances, or in other 
specific methods or 
techniques for the purpose of 
committing one of the 
offences listed in Art.1(1)(a) 
to (h), knowing that the skills 
provided are intended to be 
used for this purpose. 
 
 
 
 

 
Offence committed at the direction of an org  
(2) A person commits an offence if:  
(a) the person commits an offence against any law (the 

underlying offence); and  
(b) the person engaged in the conduct constituting the 

underlying offence at the direction of an org or of a 
member of an org; and  

(c) the org consists of 2 or more persons; and  
(d) the org’s aims or activities include facilitating the 

engagement in conduct, or engaging in conduct, 
constituting an offence against any law that is, or would if 
committed be, for the benefit of the org; and (e) the offence 
against any law mentioned in § (d) is an offence against 
any law punishable by imprisonment for at least 3 yrs; and  

(f) the underlying offence is a constitutionally covered offence 
punishable by imprisonment for at least 12 months.  

Penalty: Imprisonment for 7 years.  
Likely benefits  
(7) To avoid doubt, the person may be convicted of an 

offence against subs(1) because the underlying offence is 
likely to result in the org or at least one member receiving 
benefits as described in the definition of for the benefit of in 
subs.390.1(1), even if the org receive such a benefit.  

 
 
 
 
 
 
 
 
 
 
 

 
 
102.4  Recruiting for a terr org  
(1) A person commits an offence if:  
(a) the person intentionally recruits a person to join, or participate 

in the activities of, an org; and  
(b) the org is a terr org; and  
(c) the firstmentioned person knows the org is a terr org.  
Penalty: Imprisonment for 25 years.  
(2) A person commits an offence if:  
(a) the person intentionally recruits a person to join, or participate 

in the activities of, an org; and  
(b) the org is a terr org; and  
(c) the firstmentioned person is reckless as to whether the org is 

a terr org.  
Penalty: Imprisonment for 15 years.  
 
102.5 Training a terr org or receiving training from a terr org  
(1) A person commits an offence if:  
(a) the person intentionally provides training to, or intentionally 

receives training from, an org; and  
(b) the org is a terr org; and  
(c) the person is reckless as to whether the org is a terr org.  
Penalty: Imprisonment for 25 years.  
(2) A person commits an offence if:  
(a) the person intentionally provides training to, or intentionally 

receives training from, an org; and  
(b) the org is a terr org that is covered by § (b) of the definition of 

terr org in subsection 102.1(1).  
Penalty: Imprisonment for 25 years.  
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(Art.2 CFD) 
including by supplying 
information or material 
resources, or  
by funding its activities in 
any way, 
with knowledge of the fact 
that such participation will 
contribute to the criminal 
activities of the terr group 

 
(d) aggravated theft with a 

view to committing one of 
the acts listed in Art.1(1);  

(e) extortion with a view to 
the perpetration of one of 
the acts listed in Art.1(1);  

(f) drawing up false 
administrative documents 
with a view to committing 
one of the acts listed in 
Art.1(1)(a) to (h) and 
Arti.2(2)(b). 

 
 

390.6  Directing activities of a criminal org  
(1) A person commits an offence if:  
(a) the person directs one or more activities of an org; and  
(b) either:  

(i) the activity or activities directed aid; or  
(ii) there is a risk that the activity or activities directed will aid;  
the org to engage in conduct constituting an offence against any 
law; and  

(c) the org consists of 2 or more persons; and  
(d) the org’s aims or activities include facilitating the engagement in 

conduct, or engaging in conduct, constituting an offence against 
any law that is, or would if committed be, for the benefit of the 
org; and  

(e) the offence against any law mentioned in § (d) is an offence 
against any law punishable by imprisonment for at least 3 years; 
and  

(f) the offence against any law mentioned in § (b) is a 
constitutionally covered offence punishable by imprisonment for 
at least 12 months.  

Penalty: Imprisonment for 10 years.  
(2) A person commits an offence if:  

(a) the person directs one or more activities of an org; and  
(b) the activity or activities directed constitute an offence against 

any law; and  
(c) the org consists of 2 or more persons; and  
(d) the org’s aims or activities include facilitating the engagement 

in conduct, or engaging in conduct, constituting an offence 
against any law that is, or would if committed be, for the benefit 
of the org; and 

(e) the offence against any law mentioned in § (d) is an offence 
against any law punishable by imprisonment for at least 3 
years; and  

(f) the offence against any law mentioned in § (b) is a 
constitutionally covered offence punishable by imprisonment 
for at least 12 months.  

Penalty: Imprisonment for 15 years.  
 (4) To avoid doubt, the person may be convicted of an offence 

against subsection (1) because of a risk that the activity or 
activities directed will aid the org as described in § (1)(b) even if 
the activity or activities do not actually aid the org in that way.  

102.2  Directing the activities of a terr org  
(1) A person commits an offence if:  
(a) the person intentionally directs the activities of an org; and  
(b) the org is a terr org; and  
(c) the person knows the org is a terr org.  
Penalty: Imprisonment for 25 years.  
(2) A person commits an offence if:  
(a) the person intentionally directs the activities of an org; and  
(b) the org is a terr org; and  
(c) the person is reckless as to whether the org is a terr org.  
Penalty: Imprisonment for 15 years.  
 
 
 
 

 
 
 
 
 

- 414 - 
 



 

Annex F :  COMPARATIVE TABLE: AUSTRALIA, EU, UN       CRIMINAL & TERRORIST ORGANISATIONS/GROUPS 
 

EU – OC 
2008 CFD on Org Crime 

EU Terrorism  
2002 + 2008 CFD on Terr 

AUS-OC 
Div.390- Criminal assoc. and org 

2010 

AUS- Terr 
Div.102- Terrorist organisations 2002 

 

 
UN – TOCC  2000 

 
Criminal org (Art.2)  
 
a structured association, 
established over a period of 
time, of more than two 
persons acting in concert with 
a view to committing offences 
which are punishable by 
deprivation of liberty or a 
detention order of a maximum 
of at least four years or a 
more serious penalty, to 
obtain, directly or indirectly, a 
financial or other material 
benefit  
 
structured association 
association that is not 
randomly formed for the 
immediate commission of an 
offence, nor does it need to 
have formally defined roles 
for its members, continuity of 
its membership, or developed 
structure. 
 

 
 
 
a structured group of more 
than two persons, established 
over a period of time and 
acting in concert to commit 
terrorist offences.  
 
 
 
 
 
 
 
 
 
structured group:  
group that is not randomly 
formed for the immediate 
commission of an offence and 
that does not need to have 
formally defined roles for its 
members, continuity of its 
membership or a developed 
structure. 

 

 S102.1  terrorist organisation means:  
(a) an org that is directly or indirectly engaged in, 

preparing, planning, assisting in or fostering the 
doing of a terr act (whether or not a terr act 
occurs); or  

(b) an org that is specified by the regulations for the 
purposes of this § (see subs.(2), (3) and (4)). (..) 

Terrorist organisation regulations  
 (2) Before the Gov-General makes a regulation 

specifying an org for the purposes of § (b) of the 
definition of terr org in this section, the Minister must 
be satisfied on reasonable grounds that the org:  

 (a) is directly or indirectly engaged in, preparing, 
planning, assisting in or fostering the doing of a 
terr act (whether or not a terr act has occurred or 
will occur); or   

(b) advocates the doing of a terr act (whether or not a 
terrorist act has occurred or will occur). 

 (1A) In this Division, an org advocates the doing of a 
terr act if:  

(a) the org directly or indirectly counsels or urges the 
doing of a terrorist act; or  

(b) the org directly or indirectly provides instruction on 
the doing of a terrorist act; or  

(c) the org directly praises the doing of a terr act in 
circumstances where there is a substantial risk that 
such praise might have the effect of leading a 
person (regardless of his or her age or any mental 
impairment that the person might suffer) to engage 
in a terrorist act. 

Organized criminal group: 
Art.2 :  
a structured group of three or 
more persons, existing for a 
period of time and acting in 
concert with the aim of 
committing one or more 
serious crimes or offences 
established in accordance 
with this Convention, in order 
to obtain, directly or indirectly, 
a financial or other material 
benefit; 
 
 
 
structured group: 
group that is not randomly 
formed for the immediate 
commission of an offence and 
that does not need to have 
formally defined roles for its 
members, continuity of its 
membership or a developed 
structure. 
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Annex G 

MAIN TERRORIST GROUPS  
active in Germany, France and Italy (1970 - 1995) 

 
 
The most famous contentious issues regarding extradition between the European 
Union States lay in the disagreements between Italy and France, and France and the 
United Kingdom: 

 
 

Federal Republic of Germany 

Die Rote Armee Faktion (RAF/ Red Army Faction):  
There are three generations of RAF The first one, directed by Andreas Baader was 
active in the early 1970s. Though known as the Baader-Meinhof Group, the group 
called itself the Rote Armee Fraktion. For the official authorities, they were violent 
anarchists. (Anarchisitishe Gewalttäter). It was thought to be less than 20 persons 
strong. In May 1972, Andreas Baader and 3 others threw petrol bombs at midnight at 
supermarkets. They also attacked the US army barracks in Heidelberg, killing 3 
soldiers and wounded 5 others. The RAF members were arrested shortly after and 
sentenced to three years imprisonment prison. Dolger Meins died in custody after a 
hunger strike. In May 1976, Ulrike Meinhof was found hanged in her cell. 
 
The so-called second generation of the RAF emerged in the middle 1970s. On 27 
February 1975, it kidnapped a politician, Peter Lorenz, candidate for mayor of Berlin, in 
a bid to secure the release of the RAF detainees. Since none of these was on trial for 
murder, the state agreed, and those inmates (and later Lorenz himself) were released. 
On 24 April 1975, the RAF attacked the West German embassy in Stockholm and took 
hostages. Two of them were killed. Later two of the hostage-takers died from their 
injuries.  

On 7 April 1977, the RAF killed Federal Prosecutor Siegfried Buback, his driver and his 
bodyguard. 

On 30 July 1977, Jürgen Ponto, the head of Dresdner Bank, was kidnapped by Brigitte 
Mohnhaupt, Christain Klar and Susanne Albrecht, and later killed.  

On 5 September 1977, Hans Martin Schleyer, the President of the German Employers' 
Association (and also former SS officer) was kidnapped in a bid to secure the release 
of Bader and his friends. In the process, the RAF killed 3 policemen and Sychleyer’s 
driver. Schleyer was taken to France where he was killed on 18 October 1977.  

On 13 October 1977, a Lufthansa flight from Palma de Mallorca to Frankfurt was 
hijacked by a Middle East group (Martyr Halimeh) to Mogadishu, Somalia. They 
demanded the release of the RAF prisoners, as well as 2 Palestinians held in Turkey 
and money. The flight captain was killed.  On 18 October, the German federal police 
stormed the plane. Four hijackers were shot and all passengers were released. The 
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following day, the German authorities informed the public that Andreas Baader, Gudrun 
Ensslin and Jan-Carl Jaspe had committed suicide in their cells. Irmgard Möller was 
released eventually released in 1994. 
 
 
Italy 
Right wing group 
The lead years is a period that covered mainly the 70s during which about 600 attacks 
by left or right wing movements killing more than 300 people. It is commonly 
understood that it started with the terrorist attack on 12 December 1969 at Piazza 
Fontana which killed 16 people and left over 80 injured committed by neo-fascist 
groups who wished to trigger the State to impose a state of emergency, though leftist 
groups were accused at first. Criminal investigation and proceedings against neo-
fascists were opened in 1997. The case was dismissed in 2004 amid much 
controversy. Another major right-wing terrorist attack was against Bologna train station 
on 2 August 1980 which killed over 80 people. These terrorists were sentenced in the 
90’s.  
 
Brigate Rosso   
The Red Brigade (Brigate Rosso, BR) is a Marxist-Leninist terrorist movement that 
developed in the ‘70s allegedly as a response to the attack at Piazza Fontana. Its loss 
of political support among the workers is paralleled to its involvement in violence. In a 
move to gain recognition, it abducted the Head of the Christian Democratic Party, Aldo 
Moro, on 16 Mars 1978. He was assassinated 55 days later. In the ‘80’s the French 
President Mitterrand granted political asylum to the Red Brigadists provided they 
stopped their activities. President Mitterrand admitted in 1985 having welcomed “300 
Italian refugees” since 1976. 

In the ‘90s, with the founders of the BR in prison or having renounced violence, a new 
generation of BR appeared. It is responsible at least of 2 assassinations in 1999. 
Condemnation for the murder of Marco Biagi, a government consultant, took place in 
June 2005. In February 2007, 15 presumed terrorists were arrested in North Italy as 
they were about to launch some attacks. 
 
 
France was the scene of several attacks by various terrorist groups.  

a) The French terrorist group, Action directe, was created in 1979. Initially inspired by 
anarchist ideas, it became a Marxist-Leninist movement. It claimed about 50 attacks, 
mainly against military or police personnel or building, including several assassinations, 
until 1987. It financed itself though robberies (called “proletarian expropriations”). Two 
of its leaders were arrested in 1980 but benefited from an amnesty in 1981, when 
François Mitterrand, head of the Socialist party, was elected President. The movement 
was banned on 24 August 1982. It had links with the German Rote Armee Fraktion. Its 
main leaders were arrested in 1987 and sentenced for life imprisonment. They have 
now been released under probation. 
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b) In the 1980’s, several terrorist attacks related to the French policy in the Middle East 
killed 37 people and injured over 300 others, sometimes very severely. These attacks, 
sometimes anti-Semitic in nature (for example those of 1982, committed apparently by 
a Palestinian group), can be interpreted as the first Islamic terrorist actions in France. It 
is worth remembering that between 1985 and 1988, an integrist Lebanese organisation 
called Islamic Jihad held at least 12 French hostages, mainly journalists, captive in 
Lebanon in reaction to France’s support to Iraq in the war against Iran. 1 died in 
detention. According to D. Bigo, the 1985 and 1986 attacks committed by the 
Hezbollah were prompted by Iran which was displeased by France’s sales of military 
material to Iraq.1 
 
c) In 1995, the GIA (Groupe Islamique Armé), an Algerian armed Islamic group, 
committed several attacks including assassinations during the Summer of 1995, mainly 
in Paris. One of the presumed leaders, Khaled Kelkal, was killed while resisting arrest 
in September and two others, Boualem Bensaïd and Smaïn Aït Ali Belkacem, were 
arrested in November and sentenced. A forth one, Rachid Ramda, flew to England. 
France sought his extradition. Rachid Ramda was arrested in 1994 but only transferred 
to France in 2005, after the July London bombings. Allegedly, the long delay was due 
to Ramda’s multiple appeals against his extradition rather than the lack of motivation of 
the British authorities. Ramda had claimed he would not enjoy a fair trial in France and 
risk a further extradition to Algeria where he was wanted for his involvement in a 
terrorist attack, claims that were upheld by a British court. Ramda was convicted in 
2006 of criminal association with a terrorist organisation and complicity of 
assassination in relation with a terrorist enterprise, and given a life sentence.2  
 
The non-execution of the extradition of Rachid Ramda was a point of contention 
between France and the United Kingdom, which was seen as condoning Islamist 
extremists operating outside their country, in exchange for peace in their territory. They 
enjoyed free speech particularly in North London Central Mosque in Finsbury Park 
where the imam Abu Hamza was preaching. The French nickednamed the area 
“Londonistan”. This policy came eventually to an end after the Madrid terrorist attack in 
March 2004. Abu Hamza was arrested in 2004 and later sentenced for inciting racial 
hatred and soliciting murder. 
 
 
 
                                                
1  BIGO Didier (2002), Les attentats de 1986 en France: un cas de violence transnationale et ses 

implications (Partie 1), Cultures & Conflits, 04, put on the web on 31.12.2002, 
http://www.conflits.org/index129.html; http://www.humanite.fr/1995-07-26_Articles_-Reperes-Les-
attentats-de-1982-de-1985-et-de-1986-a-Paris; Attentat de la rue Copernic à Paris: le terroriste 
présumé vivrait au Canada - La France rouvre l'enquête sur le crime antisémite qui avait fait quatre 
morts il y a 27 ans, Le devoir.com, 12.03 2007, http://www.ledevoir.com/2007/10/12/160224.html). 

2  ROCHE Marc (2007), Pendant dix ans, Londres a refusé d'extrader le djihadiste, Le Monde, 01.10.07; 
Terrorisme - l’extradition de Rama examinée le 14 octobre, 
http://archquo.nouvelobs.com/cgi/articles?ad=europe/20050926.OBS0255.html&dost=http://permanent
.nouvelobs.com/. 
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Annex H 
 

EXAMPLES OF PENALTIES FOR TERRORISTS IN 
FRANCE, GERMANY AND SPAIN. 

 
France 
In 1985 and 1986, Nathalie Ménigon, Jean-Marc Rouillan, Joëlle Aubron and Georges 
Cipriani (members of Action directe), killed the CEO of Renault, Georges Besse and an 
officer of the Ministry of Defence, General René Audran. They were sentenced to life 
imprisonment in 1989. 

Nathalie Ménigon was released in August 2008.  
Jean-Marc Rouillan, former leader of the group, was also sentenced to an 18 years of 
minimum imprisonment period. He was released on parole in December 2007 and re-
incarcerated in 2008 for breaching the condition of his release (giving a press 
interview). He was again released on parole in 2011. 
Joëlle Aubron was released for medical reasons in 2004. She died in 2006.  
Georges Cipriani has been released on parole in 2010.3 
  
Germany  

On 25 March 2007, Brigitte Mohnhaupt, once called the most dangerous woman in 
Germany, a member of the Rote Armee Fraktion (Red Army Faction), was free after 24 
years in prison, the minimum detention period provided for by German legislation. She 
had received a five life sentence for her involvement in abductions and nine murders. 
She never expressed any remorse for her actions. The decision was taken on specific 
legal considerations based on the determination that no security risk existed.4  

Irmgard Möller, who drove a van full of explosives to US army barracks in Heidelberg, 
where 3 soldiers were killed and 5 others wounded, was eventually released in 1994 
for health reasons.  
  
Spain 
ETA: In 1987, Ignacio de Juana Chaos was sentenced to more than 3000 years 
imprisonment for eleven terrorist attacks between 1985 and 1986 which killed 25 
people. He was freed in August 2008, having spent less than 20 years in prison, less 
than 10 of the maximum provided for by the Spanish legislation in those days. He 
never expressed any remorse for his actions.5 

Al Qaeda: On 31 October 2007, three of the Madrid bombers were sentenced to the 
maximum penalty of nearly 40 000 years imprisonment each. Practically, they can 
expect to spend no more than 40 years in prison.6 
                                                
3  LeMonde.FR with AFP, L'ex-militante d'Action directe Nathalie Ménigon est sortie de prison, 

02.08.08; LeMonde.FR with AFP and Reuters, Jean-Marc Rouillan, ancien militant d'Action directe, 
obtient un régime de semi-liberté, 26.09.07. 

4   LeMonde.FR with AFP, Libération en Allemagne d'une ancienne de la Fraction armée rouge, 
26.03.07; BBC news, 12.02.07, 
http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/2/hi/europe/6352903.stm 

5  Chambraud Cécile, Polémique en Espagne après la libération d'un terroriste de l'ETA, Le Monde, 
03.03.07; RSR.ch, le 2 août 2008. http://info.rsr.ch/fr/news/rsr.html?siteSect=300&sid=9410266. 

6  LeMonde.FR with AFP and Reuters, Attentats de Madrid: trois des huit principaux accusés 
condamnés à la peine maximale, 31.10.07. 
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