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Interpreting statutes and contracts: A
distinction without a difference?
Jacinta Dharmananda and Leon Firios*

The intuition felt by many legal practitioners is that the process of interpreting
statutes is somehow different to the approach taken to interpreting private
agreements. In a paper delivered over a decade ago, then Justice Michael
Kirby of the High Court of Australia noted the dearth of comparative analysis of
the two disciplines, and went on to sketch what he perceived to be the
similarities and differences. This article takes up Justice Kirby’s cause and
explores the extent to which contractual interpretation and statutory interpreta-
tion really do differ. On closer inspection it seems that there is, in fact, little
difference of major significance.The article concludes with some reflections on
the variables at play in interpretation beyond the nature of the instrument being
interpreted.

In 2003, then High Court Justice Michael Kirby observed that “surprisingly little”1 had been written in
Australia about the common features of, and the distinctions between, the courts’ approach to the
interpretation of statutes and the interpretation of contracts. Surprising, he said, because such a “large
part of the work of judges and lawyers”2 involves the interpretation of these two instruments.

Little has changed over the past decade.3 An analysis of the similarities and differences between
statutory and contractual interpretation, and the justification for any differences, remains long overdue.
In Byrnes v Kendle (2011) 243 CLR 253 at [98], Heydon and Crennan JJ announced that “[t]he
approach taken to statutory construction is matched by that which is taken to contractual
construction”. This is not entirely new: Oliver Wendell Holmes Jr wrote in 1899 that “we do not deal
differently with a statute from our way of dealing with a contract”.4 Yet when it comes to, say, the
interpretation of State Agreements, we continue to be told that “the Agreement is not to be interpreted
like a statute. The usual principles which govern the construction of a written contract apply”.5 The
venerable Professor John Carter has said that “the time has been reached where reliance on cases
interpreting statutes is rarely necessary or helpful when construing contracts”.6 Justice Kirby himself
noted the “differences between the way in which judges approach the construction of written contracts
and the way that they approach the interpretation of legislation”.7 Which is it to be: do statutory
interpretation and contractual interpretation match, or are they different? And, turning to the normative

* Jacinta Dharmananda: Assistant Professor, Faculty of Law, University of Western Australia. Leon Firios: Practitioner and
Honorary Fellow, Faculty of Law, University of Western Australia. Portions of the discussion on statutory interpretation in this
article are based on a presentation given by one of the authors at a plenary session on statutory interpretation at the Law Society
of Western Australia annual Law Summer School, 21 February 2014.

1 Kirby M, “Towards a Grand Theory of Interpretation: The Case of Statutes and Contracts” (2003) 24(2) Stat L Rev 95 at 95.

2 Kirby, n 1.

3 With the exception of a few distinct contributions, such as Steyn J, “The Intractable Problem of the Interpretation of Legal
Texts” (2003) 25(1) Syd LR 5; Gleeson M, “Legal Interpretation – The Bounds of Legitimacy” (Speech delivered at the Sydney
University Law School, 16 September 2009), http://sydney.edu.au/law/events/2009/Sep/BoundsofLegitimacy.pdf viewed
16 December 2014.

4 Holmes OW, “The Theory of Legal Interpretation” (1899) 12 Harv L Rev 417 at 419.

5 Mineralogy Pty Ltd v The Hon Warden K Tavener [2014] WASC 420 (Allanson J) (citations omitted). See generally
Southalan J, “State Agreements” in Dharmananda K and Firios L (eds), Long Term Contracts (Federation Press, NSW, 2013)
p 170. The same might also be said for other contracts made under legislation: see, eg Australasian Meat Industry Employees

Union v Golden Cockerel Pty Ltd (2014) 245 IR 394; [2014] FWCFB 7447.

6 Carter J, The Construction of Commercial Contracts (Hart Publishing, Oxford, 2013) at [1-54].

7 Kirby, n 1 at 106; see also Insurance Commission of Western Australia v Container Handlers Pty Ltd (2004) 218 CLR 89 at
[99], where Kirby J refers to an interpreter entering a “different realm of discourse” when construing a policy underlying
legislation as opposed to the object of upholding a bargain between private parties.
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question, should they be viewed as the same, or is there something in the nature of the instruments and
their creators which justifies a distinction being drawn?

This article takes up Justice Kirby’s cause and explores the extent to which the approach to the
interpretation of statutes matches the approach to the interpretation of contracts. The article then goes
on to suggest, tentatively, that the focus might usefully turn not on the type of instrument for
interpretation but the subject matter of the instrument under consideration.

STATUTORY AND CONTRACTUAL INTERPRETATION IN OVERVIEW

While there are many voluminous texts devoted to statutory interpretation and contractual
interpretation, both disciplines are capable of being reduced to four broad propositions.

(1) The interpretation task is an objective one.

(2) The text is paramount.

(3) Purpose and context (including, to a lesser extent, extrinsic materials) inform the meaning of the
text.

(4) In some circumstances, the court will fill “gaps” in the text.

Our comparative analysis follows this structure.

1. The interpretation task is an objective one

The objective approach

The task of interpreting statutes and contracts is said to be an objective one. This is what provoked
Heydon and Crennan JJ in Byrnes v Kendle to describe the two approaches as “matched”.8 The aim of
both the interpretation of contracts and statutes is to identify the “objective” intent of the authors; that
is, the “intent” as manifested by the words used in the document, not by a search for the actual or
subjective intention of the author. This “objective intent” has been described as what a “reasonable
reader”9 – someone with sound judgment who is fully conversant with the principles of interpretation
– would understand the authors to mean by reading the words in light of their context. It is like the
“reasonable person” concept in torts law10 – a “construct”11 or “fiction”12 – and it is employed to
explain the nature of the interpretative process. The objective intent is the intent that we attribute to
the authors, based on the notional reasonable reader – even though (just as in torts law) “no such
person exists”.13

The author’s subjective intent is irrelevant

It is the objective manifestation of the authors’ intent, and not their actual intent, which provides the
touchstone for the interpretative process. In statutory construction, the author is a constituent body
known as Parliament, and the search for the “objective” intent is usually referred to as determining the

8 Byrnes v Kendle (2011) 243 CLR 253 at [98]; they also referred to a “matching” approach to constitutional construction but
interpretation of constitutions is not addressed in this article (at [95]-[96]).

9 Scalia A and Garner B, Reading Law: The Interpretation of Legal Texts (Thomson/West, US, 2012) p 393. See also Wilson v

Anderson (2002) 213 CLR 401 at [8] where Gleeson CJ refers to the “reasonable person” in interpretation.

10 Scalia and Garner, n 9, p 393. See also Holmes, n 4 at 417-418 (the “literary form” of the “prudent” man).

11 In statutory interpretation, numerous references to this concept as being a “construct” or “metaphor” have been made. Recent
examples include Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [25]; Zheng v Cai (2009) 239 CLR 446 at [28];
Lacey v Attorney General (Qld) (2011) 242 CLR 573 at [43]; Singh v Commonwealth (2004) 222 CLR 322 at [159] (where
Gummow, Hayne and Heydon JJ refer to “metaphorical references” to intent in the case of constitutions, statutes and contracts).

12 Lacey v Attorney-General (Qld) (2011) 242 CLR 573 at [43], citing Corporate Affairs Commission (NSW) v Yuill (1991) 172
CLR 319Mills v Meeking (1990) 169 CLR 214. See also Hayne K, “Statutes, Intentions and the Courts: What Place Does the
Notion of Intention (Legislative or Parliamentary) have in Statutory Construction?” (2013) 13 OUCLJ 271. For a contrasting
view which is currently the subject of academic discussion see Ekins R and Goldsworthy J, “The Reality and Indispensability of
Legislative Intentions” (2014) 36 Syd LR 39.

13 Scalia and Garner, n 9, p 393.
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“legislative intent”14 or, sometimes, the “will”15 of Parliament. These are both unfortunate terms given
their connotations of subjectivity.16 As the High Court of Australia has said on numerous occasions,
particularly recently, the “legislative intent” is the intention as revealed or manifested17 by the words
of the statute – by what is actually said.18 It is the “duty of a court … to give the words of a statutory
provision the meaning that the legislature is taken to have intended them to have”19 by the words
used, not by reference to the actual mental states of those drafting and voting on the Bill or even what
the legislature intended to mean.20 This requires the application of statutory interpretation principles
and rules concerning text, context and purpose. As was succinctly stated in a High Court decision,
it is a:

statement of compliance with the rules of construction, common law and statutory, which have been
applied to reach the preferred results and which are known to parliamentary drafters and the courts.21

Even though the authors of a contract are readily identifiable parties, the object of the process is
still to identify the meaning that the words would convey to a reasonable person in the position of the
person to whom the words were addressed.22 To put it more succinctly, “the meaning of the terms of
a contractual document is to be determined by what a reasonable person would have understood them
to mean”.23 This idea is sometimes described as ascertaining the “common intention” or the “objective
intention” of the parties to the agreement.24 The actual subjective intentions, understandings, or beliefs
of the parties as to the meaning of their agreement are generally considered to be an irrelevant
distraction.25 As Learned Hand J once put it: “A contract has, strictly speaking, nothing to do with the
personal, or individual, intent of the parties.”26

The rationale for objectivity is a practical one

This “similar thinking”27 in relation to the need to identify the objective meaning of the text is
typically justified on a practical basis: identifying anything other than the “objective meaning” is too
hard.28 A subjective approach to interpretation is said to be unworkable for two frequently-recited and
now-familiar reasons.

The first was recently summarised by former High Court of Australia Justice Dyson Heydon:
statutes must, and contracts often do, affect many people other than those responsible for their

14 Lee v NSW Crime Commission (2013) 251 CLR 196 at [43]; Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at
[23], [25]; Lacey v Attorney-General (Qld) (2011) 242 CLR 573 at [43]; Bropho v Western Australia (1990) 171 CLR 1 at 15,
17-18.

15 Re Bolton; Ex parte Beane (1987) 162 CLR 514 at 518 (Mason CJ, Wilson and Dawson JJ).

16 The potentially misleading nature of the phrase was noted by Kirby, n 1 at 98, citing Wik Peoples v. Queensland (1996) 187
CLR 1 at 168-169; Commonwealth v Yarmirr (2001) 208 CLR 1 at [261]-[262].

17 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [12], [39].

18 Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [23]-[25]; Zheng v Cai (2009) 239 CLR 446 at [27]; Singh v

Commonwealth (2004) 222 CLR 322 at [19], [52]; Saeed v Minister for Immigration & Citizenship (2010) 241 CLR 252 at [74].

19 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 at [78] (emphasis added).

20 Byrnes v Kendle (2011) 243 CLR 253 at [97].

21 Lacey v Attorney-General (Qld) (2011) 242 CLR 573 at [43] (French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ.)

22 Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165 at [40].

23 Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165 at [40].

24 Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165 at [40]. See, eg, Australian Broadcasting Commission v

Australasian Performing Right Association Ltd (1973) 129 CLR 99 at 109-110.

25 Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165 at [35]-[36], [40].

26 Hotchkiss v National City Bank of New York 200 F 287 at 293 (SDNY, 1911); see also McLauchlan D, “The Contract That
Neither Party Intends” (2012) 29 JCL 26.

27 Heydon JD, “The ‘Objective’ Approach to Statutory Construction” (Speech delivered at the Current Legal Issues Seminar
Series, TC Beirne School of Law, Banco Court, Supreme Court of Queensland, 8 May 2014) at 11, http://
www.law.uq.edu.au/documents/cli-sem-series/2014/papers/CLI-8May2014-J-D-Heydon_The-Objective-Approach-To-Statutory-
Construction.pdf.

28 Lindgren K, “The Ambiguity of ‘Ambiguity’ in the Construction of Contracts” (2014) 38 Aust Bar Rev 153 at 166-167.
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creation, and these third parties must be able to rely on the apparent meaning of the words as opposed
to a meaning discoverable only by knowing the creators’ subjective intentions.29 For contracts, a
subjective approach would make contractual instruments unreliable in the eyes of financiers, insurers,
regulators, and other such third parties.30 When it comes to statutes, the inability of citizens to rely on
the ostensible meaning of written laws would spell a crisis for the rule of law and liberal legality.

Secondly, the process of identifying the subjective intention sitting behind a statute or contract is
time consuming, costly, and difficult. As Gummow J bemoaned in the context of an application for
special leave, “What should be a half-day case in a commercial list becomes a two or three-day case”
and “enormous expenditure … is engendered … to the great enrichment of the Bar, but not to the great
enrichment of the clients”.31 Identifying the subjective intent may even be impossible when there are
several authors with conflicting subjective understandings of what the document is supposed to do.32

Identifying the objective meaning calls for consideration of text, context, and purpose

Accepting that the overarching approach to the interpretation of both instruments is “objective”, how
does the “reasonable reader” attribute meaning to the legal text? In this respect, too, there are
conceptual similarities. Both statutory and contractual interpretation are essentially grounded in a
three-pronged structure: the ordinary meaning of the text, in its context, and having regard to the
purpose of the document. For statutes, the High Court of Australia has stated many times that the
process of construction involves an examination of the ordinary and grammatical meaning of the
words of a statutory provision having regard to their context and legislative purpose.33 Similarly for
contracts, identifying the objective meaning of the contract calls for consideration of the text of the
contract, the context in which the agreement was entered into, and the purpose or object of the
transaction.34

2. The text is paramount

Interpretation begins with the plain meaning of the text

The starting point for both statute35 and contract36 is, trite as it may seem to be to say, the text of the
instrument. In contractual interpretation, reference is often made to the “natural meaning”37 or
“ordinary meaning”38 of the words – that is, “the meaning commonly attached to words by the users
of them”.39 Similarly for statutes, it is the “ordinary and grammatical”40 meaning.

29 Heydon, n 27 at 12-13.

30 See, eg Wilson v Anderson (2002) 213 CLR 401 at [8]; Spigelman JJ, “Contractual Interpretation: A Comparative
Perspective” (2011) 85 ALJ 412; Lindgren, n 28 at 166-167.

31 Sturesteps v McGrath [2012] HCATrans 117 (11 May 2012).

32 See also Holmes, n 4 at 419-420, who identified similar justifications; see also Fothergill v Monarch Airlines Ltd [1981] AC
251 at 279-280, where Lord Diplock raises these matters in relation to statutes.

33 AEU v Department of Education & Children’s Services (2012) 248 CLR 1 at [26]. The “text, context, purpose” trichotomy
has been stated many times. For other examples, see Australian Education Union v General Manager of Fair Work Australia

(2012) 246 CLR 117 at [27]; Commissioner of Taxation v Unit Trend Services Pty Ltd (2013) 250 CLR 523 at [47].

34 See, eg Pacific Carriers Ltd v BNP Paribas (2004) 218 CLR 451 at [40].

35 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47]; X7 v Australian Crime

Commission (2013) 248 CLR 92 at [25]; Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503 at
[39].

36 Mainteck Services Pty Ltd v Stein Heurtey SA (2014) 310 ALR 113; [2014] NSWCA 184 at [99]; Royal Botanic Gardens &

Domain Trust v South Sydney City Council (2002) 240 CLR 45 at [71].

37 See, eg Carter, n 6 at [11-18].

38 See, eg, Lewison K and Hughes D, The Interpretation of Contracts in Australia (4th ed, Lawbook Co, Sydney, 2012) p 164.

39 Lewison and Hughes, n 38, p 167.

40 Australian Education Union v Department of Education & Children’s Services (2012) 248 CLR 1 at [26].
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Internal context

It would be artificial to focus on particular words in isolation. It is well established for both statutes41

and contracts42 that the meaning to be attributed to the text must be determined in light of the context
of the instrument as a whole. This fundamental principle of interpretation reflects the fact that, because
of the “extraordinary range of meaning”43 of words in the English language, context is “everything”.44

As Lord Hoffmann said, “No one has ever made an acontextual statement. There is always some
context to any utterance, however meagre”.45 The text of contentious contractual clauses and statutory
provisions must always be construed within the internal context of the contract or statute in question.

In statutory interpretation in particular, this has also been rationalised “on the prima facie basis
that” an Act’s “provisions are intended to give effect to harmonious goals” because “[c]onstruction
should favour coherence in the law”.46 As with determining the “ordinary meaning”, provisions in the
interpretation legislation provide some assistance on what components of an Act, such as headings,
schedules, notes, and examples, constitute part of the “whole”.47

The text may comprise more than one document

In contractual interpretation, “the text” is capable of extending beyond the four corners of the
particular document in question. It is permissible for all of the documents implementing the
transaction to be read together:

Where a commercial transaction is implemented by several contracts or documents, all of the contracts
or documents may be read together for the purpose of ascertaining their proper construction and legal
effect, at least where the contracts or documents are executed contemporaneously or within a short
period.48

Finkelstein J once suggested that, at least in some circumstances, this would allow a court to look
at related contracts even if the parties to those contracts are not the same.49 The text of a contract may
also be expanded by terms incorporated by reference into the main agreement. This might be by way
of an express clause referring to the terms of another document, or (potentially) implied by the parties’
conduct.50

There is an analogous position for related material in legislation. Where a legislative instrument
and other statutes “depend upon the other”51 and are intended to operate together as part of a cohesive
scheme,52 the doubtful text will be considered as part of the overall legislative scheme. However, the

41 Cooper Brookes (Wollongong) Pty Ltd v Commissioner of Taxation (Cth) (1981) 147 CLR 297 at 320; Project Blue Sky Inc.

v Australian Broadcasting Authority (1998) 194 CLR 355 at [69]; Plaintiff S4-2014 v Minister for Immigration & Border

Protection (2014) 253 CLR 219; 88 ALJR 847 at [42].

42 See, eg Hospital Products Ltd v United States Surgical Corp (1984) 156 CLR 41 at 64; Codelfa Construction Pty Ltd v State

Rail Authority (NSW) (1982) 149 CLR 337 at 401.

43 Stock v Frank Jones (Tipton) Ltd [1978] 1 All ER 948 at 953 (Lord Simon of Glaisdale).

44 Spigelman J, “Words, Words, Words” (2007) 81 ALJ 601 at 604.

45 Kirin-Amgen Inc v Hoechst Marion Roussel Ltd [2005] 1 All ER 667 at [64]; [2004] UKPC 6, cited in Mainteck Services Pty

Ltd v Stein Heurtey SA (2014) 310 ALR 113; [2014] NSWCA 184 at [73] (Leeming JA).

46 Plaintiff S4-2014 v Minister for Immigration & Border Protection (2014) 253 CLR 219; 88 ALJR 847 at [42], citing Project

Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355.

47 Acts Interpretation Act 1901 (Cth), s 13; Legislation Act 2001 (ACT), s 126; Interpretation Act 1987 (NSW), s 35;
Interpretation Act 1987 (NT), s 55; Acts Interpretation Act 1954 (Qld), s 14; Acts Interpretation Act 1915 (SA), s 19; Acts

Interpretation Act 1931 (Tas), s 6; Interpretation of Legislation Act 1984 (Vic), s 36; Interpretation Act 1984 (WA), ss 31-32.

48 Nelson v Moorcraft [2014] WASCA 212 at [79]; see also Secure Parking (WA) Pty Ltd v Wilson (2008) 38 WAR 350 at [87].

49 McVeigh v National Australia Bank Ltd [2000] FCA 187 at [31]-[32] (FC).

50 Especially if there has been a particular course of dealing between the parties: see, eg Proprietors of Strata Plan 30102 v

Energy Australia [1997] NSWSC 445 (CA).

51 Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [97].

52 See, eg Commissioner of Stamp Duties v Permanent Trustee (1987) 9 NSWLR 719 at 723; Trajkoski v DPP (2010) 41 WAR
105 at [51]-[53].
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related statutes are typically considered as part of the wider context of the legislation in question,
discussed below, rather than being considered as part of one single instrument. The same might, on
one view, be said for contracts: as a practical matter, there is arguably little difference between treating
several documents as constituting one instrument, and treating the related but separate documents as
essential context in the construction of the primary instrument.

Canons of construction and dictionaries play a supporting role

The need to focus on the text of the instrument is reinforced by various principles of interpretation,
most of which are “no more than rules of common sense”53 or linguistic or syntactical maxims that
have their foundation in the use and structure of the English language. Many of them apply equally to
the consideration of statutory and contractual text.54 Latin phrases expressing syntactical presumptions
such as generalia specialibus non derogant,55 expressio unius est exclusio alterius56 and ejusdem
generis,57 to name a few, are used as aids for both instruments. There are other more substantive
maxims, such as the principle of legality, contra proferentem, construe the instrument so that each
word has work to do, and so on. Although there may be some minor variations between the particular
canons applied in statutory interpretation and contractual interpretation, ultimately they serve the same
function: they are capable of assisting the process of interpretation but they are not hard and fast rules
to be applied mechanically in order to reveal the answer.58 As Kirby J explained, “such rules, whilst
sometimes helpful, only take the mind part of the way in the process of reasoning”.59

As a logical extension of “common sense” in the search for the “ordinary” meaning, dictionaries
are frequently referred to for guidance in the interpretation of statutes and contracts.60 And in both
cases, courts caution against using dictionaries to attribute meaning by merely collating “the sum of
the individual meanings”61 of the definitions found, recognising that, while dictionaries can illustrate
usage, they can “never enter the particular interpretative task”.62

The ordinary meaning is not always the “correct” meaning

The court will not adhere to the “ordinary” meaning of a word in every instance. It is generally
accepted that a scientific or technical term, including a legal term of art, will be given its specific
technical meaning.63 Similarly, the courts “have been prepared to take into account the acquired
meaning”64 of a word in a particular field or industry, even if it departs from the ordinary meaning.65

The court will also give effect to the express definitions of words in the instrument (although these

53 Cooper Brookes (Wollongong) Pty Ltd v Commissioner of Taxation (Cth) (1981) 147 CLR 297 at 320. See also Investors

Compensation Scheme Ltd v West Bromwich Building Society (1998) 1 WLR 903 at 912-913 (Lord Hoffmann in relation to
contractual interpretation).

54 See, eg Lewison and Hughes, n 38, Ch 7 (for contracts); Pearce D and Geddes R, Statutory Interpretation in Australia (8th ed,
LexisNexis, NSW, 2014) Ch 4, pp 169-187 (for statutes).

55 Where a general and specific provision conflict, the general provision is to be read subject to the specific provision.

56 Express reference to one matter indicates that other matters are excluded.

57 Where specific matters with a common genus are followed by general words, the general words are constrained by reference
to that genus.

58 Minister Administering the Crown Lands Act v NSW Aboriginal Land Council (2008) 237 CLR 285 at [14]; Lewison and
Hughes, n 38 at [7.01].

59 Ferdinands v Commissioner for Public Employment (2006) 225 CLR 130 at [61]; Lewison and Hughes, n 38 at [7.01].

60 Lewison and Hughes, n 38, p 168; Pearce and Geddes, n 54, p 118-121.

61 Provincial Insurance Australia Pty Ltd v Consolidated Wood Products Pty Ltd (1991) 25 NSWLR 541 at 560 where
Mahoney JA refers to a “statute or document”.

62 House of Peace Pty Ltd v Bankstown City Council (2000) 48 NSWLR 498 at [28]; Lewison and Hughes, n 38, p 169.

63 For contracts, see N Guthridge Ltd v Wilfley Ore Concentrator Syndicate Ltd (1906) CLR 583. For statutes, see Collector of

Customs v Agfa Gevaert Ltd (1996) 186 CLR 389; Pearce and Geddes, n 54, pp 160-167.

64 Pearce and Geddes, n 54, p 167.

65 Lewison and Hughes, n 38 at [5.09].
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defined terms themselves may be the subject of interpretation). In contractual interpretation, this can
sometimes extend to a particular designation of meaning arising from the parties’ conduct, provided
the meaning is sufficiently clear.66

The date for ascertaining meaning may differ

One distinction between contracts and statutes insofar as the text is concerned is the timing of
determining the “ordinary” meaning. The statutory interpretation principle67 is that “the text of a
statute is ordinarily to be read as speaking continuously in the present”,68 regardless of the age of the
statute. That is, the meaning of a word is not “frozen in time, confined to the conceptions of”69 that
word at the time of enactment. The rationale behind the principle is that, given the long periods for
which most statutes are expected to operate, adopting the current meaning of the word will embrace
social, economic and technological changes over time, without the need for the impracticable
“[c]onstant formal updating”.70 Justice Kirby referred to the example of the contemporary
understanding of the word “family” in a UK statute.71 A similar Australian example is the adoption of
the contemporary meaning of “parent”.72 The attribution of a current meaning is, of course, subject to
what the context and purpose indicate about Parliament’s legislative intent.

This common law approach to statutes, which in some States is required by legislation,73

ostensibly contrasts to the approach for contracts, where the general position is that words are to be
given the meaning that they had at the time of the agreement.74 With that said, an ambulatory
approach is possible if the nature of the contract makes that sort of approach appropriate, such as in
the case of long term contracts.75 In other words, if it is anticipated that the contract is intended to
operate for a long time (like a statute) the courts are sometimes willing to adopt an approach more
akin to the statutory approach.76 This suggests that the difference may not be one of principle, but
rather one of application.

The existence of legislative support

There is one clear distinction when it comes to identifying the meaning of the words. For statutes there
is systematic legislative support with respect to interpretation. Every Australian jurisdiction has
interpretative statutory assistance through federal and State Acts for all legislation,77 including
delegated legislation.78 These interpretation Acts provide interpretative assistance by defining
commonly used terms and having provisions with respect to the interpretation of gender, plurality,
commencement, and time, to name a few areas. While all such provisions are generally subject to a
“contrary intention” manifested in the Act, this “default” position does provide a useful starting point

66 B & B Constructions (Australia) Pty Ltd v Brian A Cheeseman & Associates Pty Ltd (1994) 35 NSWLR 227 at 235; Ryledar

Pty Ltd v Euphoric Pty Ltd (2007) 69 NSWLR 603 at [266].

67 It has been suggested that referring to the principle as a “presumption” may be misleading: Herzfeld P and Prince T, Statutory

Interpretation Principles: The Laws of Australia (Thomson Reuters, 2014) p 40, citing Forsyth v Deputy Commissioner of

Taxation (2007) 231 CLR 531 at [39].

68 Commissioner of Police (NSW) v Eaton (2013) 252 CLR 1; 87 ALJR 267 at [97] (Gageler J). For a recent summary of the
principle, see Chubb Insurance Co (Aust) Ltd v Moore (2013) 302 ALR 101; [2013] NSWCA 212 at [82].

69 Pelechowski v Registrar, Court of Appeal (1999) 198 CLR 435 at [137].

70 Jones O, Bennion on Statutory Interpretation: A Code (6th ed, LexisNexis, UK, 2013) p 799.

71 Kirby, n 1 at 107, citing Fitzpatrick v Sterling Housing Association [1999] 3 WLR 113.

72 H v Minister for Immigration & Citizenship (2010) 188 FCR 393.

73 Acts Interpretation Act 1915 (SA), s 21; Interpretation Act 1984 (WA), s 8.

74 See generally Lewison and Hughes, n 38 at [5.15].

75 Lewison and Hughes, n 38, p 211.

76 Steyn, n 3 at 12.

77 Acts Interpretation Act 1901 (Cth); Legislation Act 2001 (ACT); Interpretation Act 1987 (NSW); Interpretation Act 1987

(NT); Acts Interpretation Act 1954 (Qld); Acts Interpretation Act 1915 (SA); Acts Interpretation Act 1931 (Tas); Interpretation

of Legislation Act 1984 (Vic); Interpretation Act 1984 (WA).

78 See Pearce and Geddes, n 54, p 262 for the legislation regarding delegated legislation.
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for attributing meaning to text. Apart from some piecemeal exceptions for particular types of
contracts,79 no such general legislative assistance exists in the realm of contractual interpretation.80

Interpretation starts and ends with the text

For both contracts and statutes, the text is not only the starting point but also the end point. The text
is, ultimately, paramount. This has been reiterated many times by the courts in relation to both
instruments. In the context of statutory interpretation, the High Court of Australia “has stated on many
occasions that the task of statutory construction must begin with a consideration of the [statutory] text
… So must the task of statutory construction end”.81 To give an example for contractual interpretation,
Gibbs J famously said in Australian Broadcasting Commission v Australasian Performing Right
Association Ltd (1973) 129 CLR 99 at 109-110 that:

the court must give effect to [the words], notwithstanding that the result may appear capricious or
unreasonable, and notwithstanding that it may be guessed or suspected that the parties intended
something different.

That is, the court is limited in the extent to which it is entitled to depart from the ordinary
meaning of the text.

3. Purpose and context inform the meaning of the text

The interpretation task requires a consideration of the purpose of the instrument.

For legislation, it is well established, and mandated by statute, that a construction which promotes or
best achieves the “purpose” of the legislation is to be preferred to a construction that does not.82 The
purpose or, as is sometimes referred to, the policy83 of the legislation must be found in the legislative
text. That is, it “resides in its text and structure”,84 albeit that it may be informed, as shall be seen
below, by extrinsic sources. Sometimes the purpose will be at too high a level of generality to be
useful,85 or it may be difficult to discern,86 but to the extent it is identifiable, the construction that is
most consistent with the purpose must be adopted.

Likewise, the purpose or object of an agreement is a critical concept in contractual
interpretation.87 The object “may be apparent upon a consideration of the terms of the instrument read
as a whole”, or it may require attention to turn to the legal, statutory, or factual context (such as the
genesis of the transaction).88 In the context of commercial agreements in particular, the task of

79 See, eg Carter, n 6 at [1-57]-[1-58].

80 As a practical matter, though, the absence of uniform legislative support for the interpretation of contracts may be of little
consequence.

81 Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503 at [39] (French CJ, Hayne, Crennan, Bell
and Gageler JJ) citing Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47].

82 Acts Interpretation Act 1901 (Cth), s 15AA; Legislation Act 2001 (ACT), s 139; Interpretation Act 1987 (NSW), s 33;
Interpretation Act 1987 (NT), s 62A; Acts Interpretation Act 1954 (Qld), s 14A; Acts Interpretation Act 1915 (SA), s 22; Acts

Interpretation Act 1931 (Tas), s 8A; Interpretation of Legislation Act 1984 (Vic), s 35(a); Interpretation Act 1984 (WA), s 18.

83 Board of Bendigo Regional Institute of Technical & Further Education v Barclay (2012) 248 CLR 500 at [41] (French CJ and
Crennan J); Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [88]-[89] (Kiefel J); Monis v The Queen (2013) 249
CLR 92 at [36] (French CJ); Commissioner of Police (NSW) v Eaton (2013) 252 CLR 1; 87 ALJR 267 at [100].

84 Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [25], citing Lacey v Attorney-General (Qld) (2011) 242 CLR
573 at [44].

85 Victims Compensation Fund Corp v Brown (2003) 77 ALJR 1797 at [33]; [2003] HCA 54. See also Carr v Western Australia

(2007) 232 CLR 138 at [6], where Gleeson CJ refers to the usefulness of a general purpose as opposed to a specific purpose;
Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [51].

86 See, eg Mitchell v Bailey (2008) 168 FCR 370 at [31].

87 Pacific Carriers Ltd v BNP Paribas (2004) 218 CLR 451 at [40].

88 Technomin Australia Pty Ltd v Xstrata Nickel Australasia Operations Pty [2014] WASCA 164 at [155]-[157]; Electricity

Generation Corp v Woodside Energy Ltd (2014) 251 CLR 640 at [35].
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ascertaining what a reasonable person would have understood the words to mean requires regard to be
had to “the commercial purpose or objects to be secured by the contract”.89 It has been said repeatedly
that the court must take a “businesslike approach”:

unless a contrary intention is indicated, a court is entitled to approach the task of giving a commercial
contract a businesslike interpretation on the assumption “that the parties … intended to produce a
commercial result”. A commercial contract is to be construed so as to avoid it “making commercial
nonsense or working commercial inconvenience”.90

Interpretation is not acontextual, but there are limits

The extent to which a court is able to look beyond the words of a contract to ascertain its meaning has
been described as a “heated controversy”91 due to a series of seemingly-conflicting decisions in recent
years.92 Much has been written on the subject and it is a topic in itself.93 For present purposes, the
short point is that a contract must always be interpreted in its context because “language is
unavoidably contextual”,94 but it does not follow that the court ought to consider evidence of all of the
circumstances surrounding the agreement.

In Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 350,
Mason J quoted with approval the following statement of Lord Wilberforce in relation to the relevance
of context:

In a commercial contract it is certainly right that the court should know the commercial purpose of the
contract and this in turn presupposes knowledge of the genesis of the transaction, the background, the
context, the market in which the parties are operating.95

While understanding the context is essential, this is not to be understood as conferring on the
parties an unfettered licence to refer to extrinsic material to undermine the express words of the
agreement, effectively as a form of de facto rectification.96 Further, some aspects of the surrounding
circumstances are never admissible for the purpose of interpretation, such as direct evidence of the
parties’ intentions or expectations.97 As former Chief Justice Spigelman has observed, an expansion of
the scope of “surrounding circumstances” would not only have an impact on the costs imposed on
commerce, including litigation costs, but on third parties who are unlikely to know or have access to
such “surrounding” facts.98 Hence the courts have insisted upon a “gateway” requirement of
ambiguity before the “net” may be thrown and, ultimately, evidence of surrounding circumstances
cannot be used to displace the clear and unambiguous language of the contract.

In contrast to the heated controversy in contract law, interpreting statutes “routinely”99 involves
the examination of extrinsic materials, including records of Hansard proceedings, Bill explanatory

89 Electricity Generation Corp v Woodside Energy Ltd (2014) 251 CLR 640 at [35].

90 Electricity Generation Corp v Woodside Energy Ltd (2014) 251 CLR 640 at [35].

91 Cape Lambert Resources Ltd v MCC Australia Sanjin Mining Pty Ltd (2013) 298 ALR 666 at [107]; [2013] WASCA 66
(McLure P).

92 See Lindgren, n 28, for an overview; see also Cape Lambert Resources Ltd v MCC Australia Sanjin Mining Pty Ltd (2013)
298 ALR 666; [2013] WASCA 66; Mainteck Services Pty Ltd v Stein Heurtey SA (2014) 310 ALR 113; [2014] NSWCA 184;
Newey v Westpac Banking Corp [2014] NSWCA 319; Stratton Finance Pty Ltd v Webb (2014) 314 ALR 166; [2014] FCAFC
110; Technomin Australia Pty Ltd v Xstrata Nickel Australasia Operations Pty Ltd [2014] WASCA 164; Electricity Generation

Corp v Woodside Energy Ltd (2014) 251 CLR 640.

93 See, eg Martin K, “Contractual construction: Surrounding circumstances and the ambiguity gateway” (2013) 37 Aust Bar Rev
118; Lindgren, n 28.

94 Mainteck Services Pty Ltd v Stein Heurtey SA (2014) 310 ALR 113; [2014] NSWCA 184 at [76] (Leeming JA).

95 Reardon v Smith [l976] 1 WLR 989.

96 See, eg Gummow W, “Foreword”, in Dharmananda and Firios, n 5, pp v-vi.

97 Secured Income Real Estate (Australia) Ltd v St Martins Investments Pty Ltd (1979) 144 CLR 596 at 605-606; Chartbrook

Ltd v Persimmon Homes Ltd [2009] AC 1101; Heydon, n 27 at 12.

98 Spigelman JJ “From Text to Context: Contemporary Contractual Interpretation” (2007) 81 ALJ 322 at 334. See also
Spigelman, n 30 at 431-432.

99 Byrnes v Kendle (2011) 243 CLR 253 at [97].
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memoranda and committee reports.100 Access to extrinsic sources in statutory construction is rarely
controversial. This is primarily because there are two legal avenues to justify access which, in
combination, provide essentially an “open door”.101

Interpretation legislation in all jurisdictions but one102 permits recourse to a wide variety of
extrinsic materials in certain circumstances, some of which are more prescriptive than others.103 In
parallel, the common law has developed to the position that, like contracts, non-statutory materials
may be considered as part of the context of an Act “in its widest sense”.104 But, unlike contract, there
is no threshold of ambiguity that need be crossed to consider that wider context at common law.
Indeed, it is well established that context, including this wider context, must be considered “in the first
instance, not merely at some later stage when ambiguity might be thought to arise”.105 This context
has been taken to include the antecedent law, including prior versions of the legislation and case law
prior to enactment,106 as well as parliamentary materials produced during the making of the
legislation.107

In statutory interpretation the problematic area has consequently shifted down the construction
process to be more about the use to be made of such materials, rather than whether examination of
those materials is or is not permitted.108 In this respect, there are two important points.

First, one of the main uses of extrinsic materials as an interpretative aid is the “[o]bjective
discernment of statutory purpose”,109 whether of the legislation or a particular provision of the
legislation.110 This is to be contrasted with using information from these materials to determine
linguistic meaning where that is apparently gleaned from statements about the intended meaning of
statutory words already in existence111 or the expression of a “mere individual view”112 about the
words. The latter are of little, if any, relevance to the attribution of meaning.113 Paraphrases of
statutory language must also be treated with caution as they are “apt to mislead”.114

100 Interestingly, in contrast to contracts, other materials produced in the making of legislation which potentially could be of
relevance to identifying purpose, such as departmental instructions to parliamentary counsel, correspondence about policy and
drafts of legislation, do not seem to be typically examined.

101 Dharmananda J, “Outside the Text: Inside the Use of Extrinsic Materials in Statutory Interpretation” (2014) 42(2) Fed L Rev
333 at 355.

102 Acts Interpretation Act 1901 (Cth), s 15AB; Legislation Act 2001 (ACT), ss 141-143; Interpretation Act 1987 (NSW), s 34;
Interpretation Act 1987 (NT), s 62B; Acts Interpretation Act 1954 (Qld), s 14B; Acts Interpretation Act 1931 (Tas), s 8B;
Interpretation of Legislation Act 1984 (Vic), s 35(b); Interpretation Act 1984 (WA), s 19. South Australia is the only jurisdiction
that does not have a legislative provision about recourse to extrinsic materials. It relies on the common law for recourse.

103 For example, Acts Interpretation Act 1901 (Cth), s 15AB requires one of three potential limbs to be satisfied before access is
permitted whereas Interpretation of Legislation Act 1984 (Vic), s 35(b) provides that “consideration may be given to any matter
or document that is relevant”.

104 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408.

105 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 at 408.

106 R v Lavender (2005) 222 CLR 67 at [33]-[50]; Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250
CLR 503 at [39].

107 There are numerous examples of courts applying CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 to
have recourse to parliamentary materials: see Pearce and Geddes, n 54, pp 89-98.

108 See generally Dharmananda, n 101.

109 Thiess v Collector of Customs (2014) 250 CLR 664; 88 ALJR 514 at [23] (French CJ, Hayne, Kiefel, Gageler and Keane JJ).

110 Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [25] (French CJ and Hayne J).

111 Hunter Resources Ltd v Melville (1988) 164 CLR 234 at 241; Australian Education Union v Department of Education &

Children’s Services (2012) 248 CLR 1 at [33].

112 Mills v Meeking (1989) 169 CLR 214 at 236 (Dawson J). See the example given in Nominal Defendant v GLG Australia Pty

Ltd (2006) 228 CLR 529 at [22].

113 Though the distinction between a statement about purpose and a statement expressing a view about linguistic meaning may
not always be easy to determine: see Shorten v David Hurst Constructions (2008) 72 NSWLR 211 at [27] (Basten JA).

114 Baini v The Queen (2012) 246 CLR 469 at [14].
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Secondly, while an “inference”115 about purpose may be made from extrinsic materials or
conclusions about purpose may be “reinforced”116 by those materials, the courts have emphasised on
many occasions that the purpose identified to inform the construction must ultimately reside in the
“text and structure” of the Act.117 The language employed is the “surest guide”118 to the identification
of purpose and the fixing of meaning – extrinsic materials cannot “displace”119 nor be “substituted
for”120 the purpose and meaning identified from the actual language used.

4. The court will imply terms or fill gaps in some circumstances

The implication of terms in contract

In contractual interpretation, courts are able to add words to fill gaps in agreements through the
implication of terms. Terms implied by fact are designed “to give effect to the presumed intention of
the parties to the contract in respect of a matter that they have not mentioned but on which presumably
they would have agreed should be part of the contract”.121 Consistently with the general approach to
contractual interpretation, the court is not, generally speaking,122 concerned with giving effect to the
actual subjective intention of the parties. That is a matter for rectification.123 Instead, the same concept
of “objective intention”, discussed above, emerges here: the term is implied based on what a
reasonable reader would think, and “the implication of a term is designed to give effect to the parties’
presumed intention”.124 The parties’ presumed intention is ascertained by reference to the text or a
combination of the text of the contract and the background facts, which is why it is often said that the
process of implication is really another aspect of contractual interpretation125 (but perhaps with less
restrictions on the use of extrinsic materials).126 The implication of terms by law, although based on
policy as opposed to the presumed intention of the parties, is also said to be a process of
construction.127

Implications in statutes

The law concerning the circumstances in which a court is permitted to imply words into a statute is
less clear. There is no distinct concept of “rectification” in statutory interpretation and the terms

115 Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [25].

116 Baini v The Queen (2012) 246 CLR 469 at [34].

117 Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [25], citing Lacey v Attorney-General (Qld) (2011) 242 CLR
573 at [44].

118 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47], cited in, among others,
Monis v The Queen (2013) 249 CLR 92 at [125] and Certain Lloyd’s Underwriters v Cross (2012) 248 CLR 378 at [23], [70].
See also Zheng v Cai (2009) 239 CLR 446 at 455-456 [28]; Singh v Commonwealth (2004) 222 CLR 322 at [19]-[20]
(Gleeson CJ).

119 Commissioner of Taxation v Consolidated Media Holdings Ltd (2012) 250 CLR 503; 87 ALJR 98 at [39]; Alcan (NT)

Alumina Pty Ltd v Commissioner of Territory Revenue (NT) (2009) 239 CLR 27 at [47].

120 R v Bolton; Ex parte Beane (1987) 162 CLR 514 at 518. See also Baini v The Queen (2012) 246 CLR 469 at [14].

121 Breen v Williams (1996) 186 CLR 71 at 102.

122 Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 353 (there is a limited exception for
evidence of an actual mutual intention not to include a term).

123 Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 346: The difference is that with
rectification the term which has been omitted and should have been included was actually agreed upon; with implication that the
term is one which it is presumed that the parties would have agreed upon had they turned their minds to it.

124 Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 346.

125 “Nonetheless, the implication of a term is an exercise in interpretation, though not an orthodox instance”: Codelfa

Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 345. See also Commonwealth Bank of Australia v

Barker (2014) 253 CLR 169; 88 ALJR 814 at [22]; Pilbara Infrastructure Pty Ltd v Brockman Iron Pty Ltd [No 2] [2014]
WASC 345 at [137].

126 Sino Iron Pty Ltd v Mineralogy Pty Ltd [No 2] [2014] WASC 444 at [8].

127 Commonwealth Bank of Australia v Barker (2014) 253 CLR 169; 88 ALJR 814 at [25].
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“implication” and “rectification” and “reading in” are variously used.128 To add to the uncertainty, the
notion of “straining” the meaning of a text, which, arguably, refers to attributing an unusual or
unnatural meaning to a word,129 has sometimes been used to describe what is really meant by
“implication”.130

Some common law has developed to deal with a perceived “mistake” in a statute. If it is “obvious
that a simple mistake in the form of a printing or a drafting error has been made in the text”131 then
the courts have a long established practice of reading the legislation in the correct form.132 However,
as with the existence of ambiguity, one reader’s idea of a “simple mistake” may be quite different
from another’s. So, although the courts have reiterated the line between an implication to fix a “simple
mistake”, which is permitted, and implication to remedy a “gap” in the legislation, which is not,133

that line is not always an easy one to identify.

The Australian courts have taken guidance from English law in this area, following two House of
Lords cases. Wentworth Securities Ltd v Jones [1980] AC 74 at 105, as modified by Inco Europe Ltd

v First Choice Distribution (A Firm) [2000] 1 WLR 586,134 indicates that a court may be justified in
adding or omitting or substituting words into a provision of a statute where the court is “abundantly
sure”135 of the following three matters:

1. It must be possible to determine precisely the purpose of the statute or the provision in question;

2. It must be apparent that the drafter and Parliament inadvertently overlooked, and therefore
omitted to deal with, an eventuality that must be dealt with if the provision is to achieve its
purpose; and

3. It must be possible to state the substance of the provision that would have been inserted in the
provision by the drafter and Parliament had they become aware of the deficiency before
enactment of the statute.

These three conditions have been cited with approval by the High Court of Australia on several
occasions,136 as well as in numerous State cases.137

128 See, eg Carter R, “Statutory Interpretation and the Rectification of Drafting Errors” [2012] NZ Law Review 208 (refers to
“rectifying interpretations”); Lumb S and Christensen S, “Reading Words into Statutes: When Homer Nods” (2014) 88 ALJ 661
(primarily uses “reading in”); Pearce and Geddes, n 54 (uses “reading in” and “implication”).

129 Director of Public Prosecutions v Leys [2012] VSCA 304; (2012) 296 ALR 96 at [111] (fn 183). See also Lumb and
Christensen, n 128 at 662, 664.

130 See R v Young (1999) 46 NSWLR 681 at [12]-[15] (Spigelman CJ); see also discussions in Lumb and Christensen, n 128 at
663-664; Coxon B, “Open to Interpretation: The Implication of Words into Statutes” (2009) 30 Stat Law R 1 at 10-12.

131 Pearce and Geddes, n 54, p 64.

132 The case often cited for the practice is Director of Public Prosecutions (Nauru) v Fowler (1984) 154 CLR 627, where the
word “either” was in the incorrect place. The court read the legislation as if the word was in the correct place.

133 Taylor v Owners – Strata Plan No 11564 (2014) 88 ALJR 473 at [38]; [2014] HCA 9.

134 See Inco Europe Ltd v First Choice Distribution (A Firm) [2000] 1 WLR 586 at 592, where Lord Nicholls modifies the third
condition.

135 Inco Europe Ltd v First Choice Distribution (A Firm) [2000] 1 WLR 586 at 592.

136 Mills v Meeking (1989) 169 CLR 214 at 244 (McHugh J); Saraswati v The Queen (1991) 172 CLR 1 at 22 (McHugh J);
Newcastle City Council v GIO General Ltd (1997) 191 CLR 85 at 113 (McHugh J); James Hardie & Co v Seltsam Pty Ltd

(1998) 196 CLR 53 at [73] (Kirby J); Carr v Western Australia (2007) 232 CLR 138 at [10], [17] (Gleeson CJ); Minister for

Immigration & Citizenship v SZJGV (2009) 238 CLR 642 at [9] (French CJ and Bell JJ); Momcilovic v The Queen (2011) 245
CLR 1 at [580] (Crennan and Kiefel JJ); Taylor v Owners – Strata Plan No 11564 (2014) 88 ALJR 473 at [39]; [2014] HCA 9
(French CJ, Crennan and Bell JJ).

137 See Pearce and Geddes, n 54, pp 69-77 for a discussion of the divergent State court views about the application of the three
conditions.
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However, the application of these three conditions may be problematic. If the change is “too big,
or too much at variance with the language in fact used by the legislature”,138 then implication is not
justified as it is seen as moving into the realm of “judicial legislation”.139 Indeed, it is this tension
between the court’s perceived role as an interpreter of law and the desire to avoid the “appearance”140

of judicial legislation that underlies much of the discourse in this area.

A stark example of the challenges of this area is provided by the decision of Taylor v Owners –
Strata Plan No 11564 (2014) 88 ALJR 473; [2014] HCA 9. In that case, the majority of the High
Court was not prepared to imply words into a statutory provision, opining that any interpretation other
than the ordinary meaning “cannot be reconciled with the language that the Parliament has
enacted”.141 In contrast, the minority read the provision as if the syntax were altered, which it
described as a “strained”142 construction rather than one involving any notion of implication.

It has since been suggested that the three conditions may be more “in the nature of guidelines to
be considered in the process of statutory construction”.143

SUMMARY: THE SIMILARITIES AND DIFFERENCES

The Table below summarises our comparison of the principles of statutory interpretation and
contractual interpretation. It seems that, on closer inspection, there is in fact little difference of major
significance between the way in which courts interpret statutes and contracts.

Having reached that conclusion, we turn now to the question of what variables, then, are really at
play in guiding and shaping the process of legal interpretation.

Some reflections on how interpretation is done

There is no question that interpretation raises deep and difficult problems. For Dworkin, all of law is
about interpretation. Countless books and academic articles have been dedicated to developing
theories of statutory and contractual interpretation, and to explaining what judges do in actuality.
Outside of the law, philosophers have wrestled with the idea of interpretation for hundreds of years.
Attempts have also been made to incorporate the developments in the philosophy of interpretation and
other disciplines into the realm of legal interpretation.144

We do not propose to offer a solution to the difficulties presented by interpretation, or to propose
our own meta-theory. Our far more modest proposal is to offer some reflections, which occurred to us
through the process of conducting our comparative analysis, on the variables that seem to be at play in
legal interpretation. Identifying these variables is helpful because it encourages open and direct
engagement with these issues, which may bring some clarity to what is a complicated and difficult
discipline.

It seems to us that there are three main variables which guide the process of legal interpretation.

First, there is the nature of the instrument being interpreted. Our comparative analysis suggests
that, despite the difference between the genesis of statutes and contracts, there are in practice very few

138 Taylor v Owners – Strata Plan No 11564 (2014) 88 ALJR 47 at [38]; [2014] HCA 93, citing Western Bank Ltd v Schindler

[1977] Ch 1 at 18 (Scarman LJ), cited in Inco Europe Ltd v First Choice Distribution (a firm) [2000] 1 WLR 586 (Lord Nicholls
of Birkenhead).

139 Inco Europe Ltd v First Choice Distribution (A Firm) [2000] 1 WLR 586 at 592; Minister for Immigration & Citizenship v

SZJGV (2009) 238 CLR 642 at [9]; Director of Public Prosecutions v Leys (2012) 296 ALR 96 at [110]; Nominal Defendant v

Ravenscroft [2007] QCA 435 at [42].

140 See n 139.

141 Taylor v Owners – Strata Plan No 11564 (2014) 88 ALJR 473 at [41]; [2014] HCA 9 (French CJ, Crennan and Bell JJ).

142 Taylor v Owners – Strata Plan No 11564 (2014) 88 ALJR 473 at [68]; [2014] HCA 9 (Gageler and Keane JJ).

143 Pilbara Infrastructure Pty Ltd v Brockman Iron Pty Ltd [No 2] [2014] WASC 345 at [145] (Edelman J), citing Commissioner

for Corrective Services v RAJ [2014] WASC 338 at [45] (Beech J).

144 See, eg the work of Ronald Dworkin, Kent Greenawalt, and Brian Leiter. For an example closer to home, see Campbell J and
Campbell R, “Why statutory interpretation is done as it is done” (2014) 39 Aust Bar Rev 1.

Dharmananda and Firios

(2015) 89 ALJ 580592



significant differences between the approaches taken to the interpretation of the two instruments. There
is, perhaps, an understandable intuition felt by many legal practitioners that the interpretation of
statutes is somehow different from private agreements because statutes owe their existence to, and are
backed by, the legislative process and the institution of Parliament. While the nature of statutes no
doubt brings with it certain policy considerations (such as the need to respect the separation of
powers), there are similar policy considerations at play in the context of contractual interpretation (for
example, the need to respect the parties’ freedom of contract in a liberal society). There is nothing in
the nature of statutes, as texts, which requires the interpreter to adopt a particular approach. The nature
of the instrument is a variable, but it seems to be one of limited consequence in the current Australian
approach to interpretation: the task is ultimately to discern the meaning of the words in their context
and having regard to the underlying purpose.145

The second variable, and perhaps one of greater significance, is the extent to which the reader’s
interpretation is considered to be more important than the writer’s interpretation, or even their
intention. We have discussed Australian law’s “objective” approach to both instruments. There are of
course many good justifications for the objective approach to interpretation, noted above. Still, it
should not be viewed as a universal truth that the writer’s interpretation is unimportant when
construing an instrument. In contract law, for example, equity has always intervened “(1) where by
mistake the written contract contained less than the parties intended; or (2) where it contained more
than was intended; or (3) where it varied their intent by expressing something different in substance
from what was intended”.146 Beyond rectification, subjective theories of interpretation were once
considered to be orthodox, and they remain orthodox in several civil law jurisdictions.147 Even today
in the reign of the objective theory of contract, subjective considerations often creep into both
statutory and contractual interpretation under various guises.148

The third variable is the extent to which the choices being made in interpretation are hidden or
open. We have long operated under the idea that the text operates as a constraint on what would
otherwise be indeterminacy and randomness in interpretation. This is so even though, due to the nature
of the English language, a single “correct” interpretation may not be available as a matter of logical
deduction from the mere words of a contested provision. As Corbin once said, “no man can determine
the meaning of written words by merely gluing his eyes within the four corners of a square of
paper”.149 This is “the myth of linguistic certainty”.150 As Schauer said in respect of constitutional
interpretation:

The text of the Constitution is not, by itself, going to provide answers to hard constitutional questions,
and anyone with any sense knows that. The myth of literalism, however, remains the conscience on the
judicial shoulder, constantly reminding judges (and hopefully the constitutional theorist) that they are
expounding a written Constitution, and that interpretations inconsistent with the written text require an
enormous amount of explanation and justification, if indeed they are even legitimate … The myth of
literalism, or the myth of textualism, guides and channels the thinking process of the interpreter, just as
the language serves the same function.151

145 Whether the genesis of a statute (or a contract) does, or should, have an effect on the interpretative approach is another issue.

146 MacMillan C, Mistakes in Contract Law (Bloomsbury Publishing, 2010) pp 54-55, citing Story J, Commentaries on Equity

Jurisprudence as Administered in America and England (2nd ed,, A Maxwell, London, 1839).

147 See, for a summary, Perillo J, “The Origins of the Objective Theory of Contract Formation and Interpretation” (2000) 69
Fordham L Rev 427. It does not seem to be the case that contracts have become unreliable in civil law jurisdictions which
embrace subjectivity.

148 For contract, see Dharmananda K and Firios L, “Now we know our ABC: Reflections on the interpretation of contracts”
(2014) 38 Aust Bar Rev 283 at 295-6. For statute, see eg Byrnes v Kendle (2011) 243 CLR 253 at [97].

149 In a similar vein, French J remarked that “the meaning of a legislative word is not like a rock lying on the ground waiting
to be found”: NAAV v Minister for Immigration & Multicultural & Indigenous Affairs (2002) 123 FCR 298 at [432].

150 Schauer F, “Easy cases” (1985) 58 S Cal L Rev 399 at 439-440. See also Hutton C, Language, Meaning and the Law

(Edinburgh University Press, Edinburgh, 2009) pp 160-161.

151 Schauer, n 150 at 439-440. See also Hutton, n 150, pp 160-161.
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Continuing this theme, it may be possible for there to be open recognition of, and engagement
with, other constraints beyond the text which operate to guide the resolution of particular interpretive
questions.152 One example might be the subject matter of the instrument. When interpreting
guarantees, for example, courts have traditionally interpreted the liability of the surety strictissimi
juris153 to alleviate the unfairness that might otherwise arise if a broad interpretation were taken. There
is open engagement with the subject matter of the instrument, which operates as a restraint on the
interpretative process. In a similar way, the interpretation of statutes affecting the liberty of an
individual has long been treated with special care to ascertain and enforce the actual commands of the
legislature.154 Justice Kirby suggested that such regard to subject matter may merely be an excuse
which works to relieve the interpreter from the hard task of construing the instrument.155 This may not
be the end of the story. Perhaps something may be gained from reflecting on the extent to which a
consideration of subject matter has a bearing on the approach to interpretation: a regard to
consequences may not be a mere excuse and could in fact illuminate the task at hand. Such an
approach may be useful in both contract and in statute. It invites consideration of the extent to which
this is helpful, and why, and what this may portend for the task of interpretation. For now, what we
can say, a decade after Justice Kirby’s inquisitive postulation, is that the approaches to, and tools for,
interpretation in contract and statute are not dissonant. That, of itself, is salutary.

152 See, eg Dharmananda and Firios, n 148.

153 Ankar Pty Ltd v National Westminster (1987) 162 CLR 549 at 561.

154 There is a common law presumption, often known as the “principle of legality”, that the legislature does not intend to
interfere with “fundamental rights or freedoms” and that, if the legislature has such an intention, it needs to express that intention
by clear and unambiguous language: Bropho v Western Australia (1990) 171 CLR 1 at 17-18; Coco v The Queen (1994) 179
CLR 427 at 437; Electrolux Home Products Pty Ltd v Australian Workers Union (2004) 221 CLR 309 at [21]; Momcilovic v The

Queen (2011) 245 CLR 1 at [43]; X7 v Australian Crime Commission (2013) 248 CLR 92 at [86]. Liberty is one such
recognised common law “fundamental right”: Re Bolton; Ex parte Beane (1987) 162 CLR 514; Al-Kateb v Godwin (2004) 219
CLR 562; Plaintiff M47/2012 v Director-General of Security (2012) (2012) 251 CLR 1; 86 ALJR 1372; CPCF v Minister for

Immigration & Border Protection [2015] HCA 1; (2015) 89 ALJR 207.

155 Kirby, n 1 at 104.
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Table: Interpreting statutes and contracts: A comparison

Principle Position in statutory interpretation Position in contractual interpretation

1.

The approach is objec-
tive.

Yes: the touchstone is the objective intent/
reasonable reader.

Yes: the touchstone is the objective intent/
reasonable reader.

—— —— ——

The authors’ subjective
intent is irrelevant.

Yes: it is what Parliament is taken to have
intended, not what was actually intended.

Yes: even though the authors of a contract
are more readily identifiable than those of
a statute, the question is still what the
parties are taken to have intended. A
contract can mean something that neither
party actually intended.

2.

One rationale for objec-
tivity is the practical dif-
ficulties associated with
identifying subjective
intentions.

Yes: citizens must be able to rely on the
apparent meaning of written laws, and it is
too hard, even impossible, to identify the
actual intention of Parliament.

Yes: third parties (eg financiers, insurers)
must be able to rely on the apparent
meaning of agreements, and it is too hard,
even impossible, to identify the actual
intentions of disputing parties.

3.

There is a concept of
“ordinary meaning” or
“plain meaning”, but it is
not always decisive.

Yes: courts apply the ordinary meaning,
but this can give way to scientific expres-
sions, terms of art, and defined terms.

Yes: courts apply the ordinary meaning,
but this can give way to scientific expres-
sions, terms of art, and defined terms.

4.

Tools such as canons of
interpretation and dic-
tionaries play a support-
ing role.

Yes: canons of construction and dictionar-
ies assist the court but are never decisive.

Yes: canons of construction and diction-
aries assist the court but are never deci-
sive. The contractual maxims are, in sub-
stance, largely the same as those in
statutory interpretation.

5.

The date for meaning is
not fixed.

Yes: statutes are generally considered to
be living documents.

No: the meaning is generally determined
as at the date of the agreement, unless the
contract is a long term agreement (so this
distinction is not so great).

6.

The interpretation pro-
cess is supported by leg-
islation.

Yes: there are federal and State interpre-
tation Acts.

No: except for some discrete areas there is
no statutory support, but query what prac-
tical difference this makes (and there may
be some common law equivalents to the
key provisions of the interpretation stat-
utes).

7.

The text is paramount. Yes: courts can stretch the text of statutes
only so far (subject to filling gaps – see
item 10 below) and purpose must be
evident from the text.

Yes: courts can stretch the text of con-
tracts only so far. There is a distinction
between interpretation and rectification.

8.
Purpose and object are
critical.

Yes: as confirmed by the interpretation
Acts.

Yes: the High Court has repeatedly
emphasised the need to consider the
object of the transaction.

9.

Interpretation is never
acontextual, but there
are limits.

Yes: and although access to extrinsic
materials is less controversial than con-
tract, the ultimate positions are not so
dissimilar (the text remains paramount).

Yes: the interpreter needs to know the
object and the surrounding circumstances,
but he cannot know everything (there is
an ambiguity gateway), and the text
remains paramount.

10

Courts can fill gaps, but
there are limits.

Yes, in limited circumstances. The param-
eters of the permissible circumstances and
the distinction between filling gaps and
construction are unclear.

Yes: terms are implied to give effect to the
parties’ objective intention.
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