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ABSTRACT

The award of every judicial remedy, whether in the nature of declaration, coercion, compensation, restitution or punishment,
can be said, in general terms, to vindicate the legal rights of the plaintiff. At the same time, remedies awarded in civil
actions sometimes serve a more pronounced vindicatory purpose, particularly where the action is to protect important rights
and dignitary interests. Despite frequent references to vindication in defamation and trespass cases, there is much
uncertainty about the role of vindication in an award of damages. In recent times, a growing interest in the remedial role of
vindication can be detected. This article aims to bring greater clarity to use of the word vindication in the law of remedies, to
develop a framework for understanding the vindicatory role of remedies and to explore the role that vindication plays in tort
damages. To do this, the following questions will be examined. First, what does vindication mean? Secondly, what does it
mean to attribute a vindicatory purpose to a remedy? Thirdly, in what way and to what extent do tort damages achieve a
vindicatory purpose? Fourthly, are there torts that by their nature require vindication as a distinct remedial purpose?
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Introduction
Introduction

Nature of the issue and aims of the article
Nature of the issue and aims of the article

Judicial proceedings provide the means for enforcing legal rights in a civil society. The many reasons for which parties bring legal
proceedings include vindication of rights, enforcement of duties and to obtain remedies for wrongdoing. [1] The language of
vindication is intimately linked with rights-based conceptions of legal entitlements and legal wrongs. The award of every judicial
remedy, whether in the nature of declaration, coercion, compensation, restitution or punishment, can be said, in general terms, to
vindicate the legal rights of the plaintiff. [2] At the same time, remedies awarded in civil actions sometimes serve a more pronounced
vindicatory purpose, particularly where the action is to protect important rights [3] and dignitary interests.

Reference by the courts to the vindicatory nature of remedies is not new – vindication has long been referred to as an important
aspect of awarding damages for defamation and trespass. Frequent references to vindication in these cases have not, however, led
to clarity or consistency in the role that is assigned to vindication in an award of damages. It is also an aspect of the law of damages
that has received little academic attention. Despite this, a growing interest in the remedial role of vindication can be detected in
recent times. As an emerging area of inquiry, there are many issues surrounding the clarification and potential expansion of the role
of vindication. This article aims to bring greater clarity
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to use of the word vindication in the law of remedies, to develop a framework for understanding the vindicatory role of remedies and
to explore the role that vindication plays in tort damages. To do this, the following questions will be examined. First, what does
vindication mean? Secondly, what does it mean to attribute a vindicatory purpose to a remedy? Thirdly, in what way and to what
extent do tort damages achieve a vindicatory purpose? Fourthly, are there torts that by their nature require vindication as a distinct
remedial purpose?

The first and second questions are addressed in this part of the article, though further insight into the meaning of vindication is
gained in the following two parts. A distinction is drawn between the vindicatory effect of a remedy and its vindicatory purpose. A
further distinction between vindication as a primary and as a secondary purpose of awarding any particular remedy is introduced in
order to assist the analysis of the relationship between compensatory, aggravated, gain-based and exemplary damages, and
vindication.
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The second part of the article reviews the vindicatory characteristics of remedies and the extent to which vindication is a primary or
secondary purpose of the remedy. The legal primacy of damages as a remedy for tort, and the practical need in many cases for a
substitutionary monetary remedy, will be seen to diminish the opportunity for coercive remedies to play as significant a vindicatory
role as damages. In addition, the developing jurisprudence surrounding remedies for breaches of human rights will be seen to be
influencing views about the role of vindication and vindicatory damages for private law wrongs.

The third part looks at torts where a vindicatory purpose has been expressly ascribed to an award of damages. This analysis aims
to address the third and fourth questions posed above. There is increasing use of the term vindicatory damages, both in case law [4]

and scholarly contributions, [5] to describe damages granted for the primary purpose of vindicating a right rather than for the primary
purpose of compensation, restitution or punishment. Numerous issues arise when seeking to identify which wrongs support a
remedy with vindication as either a primary or secondary purpose. These include:
• what is the relationship between compensatory and exemplary damages and vindication;
• how do damages achieve a vindicatory purpose; and
• how is the vindicatory aspect of a damages award measured?
In most instances where courts refer to vindication as a purpose of granting a particular remedy these issues are not further
addressed. The article reviews the wrongs where damages have traditionally been awarded for a vindicatory purpose and recent
tort cases which indicate that the courts are willing to recognise an expanded role for vindication. The final part of the article
advances a number of conclusions in response to the four questions posed above.

The meaning of vindication
The meaning of vindication

It has aptly been remarked that this rather imprecise word has various shades of meaning. [6] This is borne out both by definitions in
dictionaries [7] and the use made of the word vindication in reported cases. [8] Vindicate derives from the Latin word vindicare and
means to claim, to set free, to

(2009) 17 Tort L Rev 16 at 18

punish. [9] The Oxford English Dictionary refers to the meanings to set free and to punish as obsolete. [10] Nonetheless, the meaning
of vindicate as, to punish, explains the use of the term vindictive damages in some older cases, [11] which are damages that exceed
what is necessary to compensate the plaintiff and are awarded to punish the defendant. [12] The reference to vindictive damages
also illustrates the fact that the roots of tort and crime […] are greatly intermingled. [13] However, use of the term vindictive damages
has largely been abandoned, influenced, no doubt, by Lord Hailsham LC's view in Cassell & Co Ltd v Broome [1972] AC 1027 at
1073 that exemplary damages should be the preferred terminology and that vindictiveness is not a good motive for punishment.

Modern use of the word vindicate is based on the meaning to claim. One way in which vindicate is defined is to clear from censure,
criticism, suspicion, or doubt, by means of demonstration; to justify or uphold by evidence or argument. [14] Another definition,
particularly applicable to legal actions, is to assert, maintain, make good, by means of action, esp in one's own interests; to defend
against encroachment or interference. [15] Both of these definitions of vindication can be used to refer to a judgment of a court that
establishes the merits of a claim. The defence against encroachment or interference meaning has explicitly been adopted as apt in
cases in which remedies are sought for infringements of human rights. [16]

Vindication is not confined to the award of remedies that assert the parties' legal rights. Legal proceedings, more generally, can
lead to vindication. Vindicatory functions are performed by interlocutory proceedings, eg, strike out applications, determinations of
standing, and awards of costs. Further, judicial determinations are also referred to at times as vindicating the public interest,
vindicating the law, the court's authority, and can also be understood to vindicate personal values and beliefs of the litigants and the
general public.

As this article is concerned with the vindicatory nature of remedies, it focuses on what the courts mean when they refer to a remedy
as vindicatory and does not look at the broader vindicatory function of law and legal proceedings. Most often, courts refer to what is
vindicated, rather than what vindication means. In this respect the meaning of vindication is treated as self-evident. Essentially, the
word vindication is used to mean making good the plaintiff's rights. To do that, a person's whose claim has been upheld will need to
be granted an effective remedy, as stated in the often-cited passage of Holt CJ in Ashby v White (1703) 2 Raym 938; 92 ER 126 at
136:

If the plaintiff has a right, he must of necessity have a means to vindicate and maintain it, and a remedy if he is injured in
the exercise or enjoyment to it; and, indeed, it is a vain thing to imagine a right without a remedy; for want of right and want
of remedy are reciprocal.
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The currency of this view is reflected in the words of Lord Hope of Craighead in the recent case
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Chester v Afshar [2005] 1 AC 134 where he states (at [87]):

The function of the law is to enable rights to be vindicated and to provide remedies when duties have been breached.

There are many examples of courts referring to the importance of granting a remedy to vindicate rights that have been infringed.
Examples include the plaintiff's right to the exclusive use and occupation of her or his land, [17] the right to be received and lodged
at a hotel, [18] the right not to be subject to unlawful discrimination [19] and the right to live free from unjustified executive
interference, mistreatment or oppression. [20] In defamation cases, the courts frequently refer to the need to vindicate the plaintiff's
reputation, citing the well-known passage of Lord Radcliffe in Associated Newspapers Ltd v Dingle [1964] AC 371 at 396:

A libel action is fundamentally an action to vindicate a man's reputation on some point as to which he has been falsely
defamed, and the damages awarded have to be regarded as the demonstrative mark of that vindication.

The vindicatory purpose of granting remedies in these circumstances is clear. What is less clear is how the vindicatory purpose is
achieved. As between the parties to the legal proceedings, the remedy may restore a balance in their relationship. Vindication also
has an important role to play where the wrong affected the position of the plaintiff within the community, eg where the plaintiff has
been defamed, that is, exposed to a statement which tends to lower her or him in the esteem held in by others. In this case a
vindicatory remedy counteracts the defendant's demonstrated denial of the plaintiff's rights. This will be most relevant where the
plaintiff has intentionally chosen to disregard the plaintiff's rights. The remedy will then serve to restore the dignity of the plaintiff.

As a remedial purpose, vindication is not confined to private law. In human rights cases, damages have been awarded to protect
and affirm public rights, to express disapproval of interference with those rights and to deter further infringements. [21] These cases
illustrate the way in which damages are understood to vindicate human rights. Courts recognise the need to provide an effective
remedy sufficient to deter any repetition and to vindicate the breach of the right in question. [22] This will in many cases require a
remedy that goes beyond a mere declaration of right. While the New Zealand Court of Appeal accepted in Simpson v
Attorney-General [1994] 3 NZLR 667 (Baigent's Case) that a declaration might be sufficient to deter similar conduct of officeholders
in the future, [23] the disincentive provided by a mere declaration will normally be weak. A declaration of rights may be adequate if
there is merely a lack of certainty as to the respective rights and responsibilities of both parties and the interests of both parties will
be fully protected when this uncertainty is addressed. In Baigent's Case, compensation was regarded as appropriate. In subsequent
New Zealand cases, damages have been awarded for the express purpose of vindicating the right that was infringed. [24]

Vindication has its natural area of application in cases where the plaintiff requires an affirmation of her or his rights, either over and
above compensation or in place of compensation. In each case, the essential inquiry is to ascertain the remedy that will fairly and
effectively make good the rights that have been infringed or defend against encroachment or interference with those rights. Before
reviewing the vindicatory characteristics of various remedies, the following section introduces the distinction between the vindicatory
effect of a remedy and its vindicatory purpose, and between vindication as a primary and secondary purpose of awarding a
particular remedy.

(2009) 17 Tort L Rev 16 at 20

Distinguishing between vindication as a purpose and an effect of a
remedy
Distinguishing between vindication as a purpose and an effect of a remedy

This article is primarily interested in damages that are awarded for the purpose of vindication as distinct from their vindicatory effect.
Effect refers to the result, rather than the rationale for, and intended aim of, choosing a particular remedy, though the two will often
coincide. [25] In many instances, an award of damages will be defined by a single purpose. This is particularly the case where a
monetary remedy is ordered to achieve compensation, punishment or restitution. This is not to say that there might not be more
than one remedial purpose for awarding a particular remedy. This is because a remedy can have, apart from its primary purpose,
secondary purposes. An award of damages in negligence, eg, while compensating for loss may also serve a deterrent purpose. At
the same time, an award of compensatory damages may vindicate a plaintiff bringing an action in negligence even though the
purpose of the award is to compensate them for the loss they have suffered as a result of the tort. In Gleaner Co Ltd v Abrahams

17 Tort L Rev 16

Wednesday, 20 November, 2013 at 13:14
EST

Page 3



[2004] 1 AC 628 at [42], a defamation case, Lord Hoffmann stated (at [42]) that [i]n the case of any tort, liability to pay damages as
compensation for loss or harm is capable of having some deterrent or exemplary effect. [26] Similarly, Lord Scott found in Ashley v
Chief Constable of Sussex Police [2008] 1 AC 962 at [22] that there is no reason in principle why an award of compensatory
damages should not also fulfil a vindicatory purpose.

Classification of remedies by reference to purpose rather than effect has been undertaken also in other areas (outside the question
of vindication) where the nature or proper scope of a remedy or sanction is contentious. In his work on the proper classification of
damages under the user principle, McInnes considered the purpose, rather than the effect, of this measure of damages as
determinative for its classification. [27] Similarly, where punitive and aggravated damages are contrasted, the purpose of the award
is generally regarded as the distinctive feature of each measure of relief. For example, McIntyre J of the Supreme Court of Canada
stated in Vorvis v Insurance Corp of British Columbia [1989] 1 SCR 1085 at 1099:

[A]ggravated damages are compensatory in nature and may only be awarded for that purpose. Punitive damages, on the
other hand, are punitive in nature and may only be employed in circumstances where the conduct giving the cause for
complaint is of such nature that it merits punishment. [28]

The vindicatory effect of a remedy depends primarily on how well suited it is to redress the interference with the plaintiff's interests.
This will be determined by a number of factors. These include the character of the plaintiff's loss (eg economic rather than
non-economic), the nature of the order (eg, specific rather than substitutionary) and whether the plaintiff is awarded the remedy
sought (eg, disgorgement damages rather than compensatory damages; an apology rather than a monetary payment). For
example, where the plaintiff has suffered monetary loss as a result of the defendant's breach of contract, compensatory damages
are likely to provide adequate vindication of the plaintiff's performance interest. On the other hand, where a person's integrity has
been attacked, their dignity affronted or their reputation damaged, sufficient vindication will only be provided where there is
compensation for the tangible as well as the intangible harm caused by the defendant. However, as intangible loss and monetary
compensation are incommensurable, the appropriate quantum of an award for non-pecuniary harm is inherently uncertain.
Compensation then becomes an objective of doubtful validity. In those circumstances, vindication gains strength as a factor in the
assessment of damages. This is particularly the case where the defendant has shown contempt for the plaintiff's
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rights and thus the plaintiff's dignitary interests have been harmed. [29] This brief analysis suggests that some remedies are more
vindicatory than others and that the circumstances of the award will be significant. This characterisation will be explored more fully
in the following two parts of this article.

Vindicatory characteristics of torts remedies
Vindicatory characteristics of torts remedies

Non-monetary remedies
Non-monetary remedies

The vindicatory purpose or effect of a remedy providing specific relief is readily apparent because it protects a legal entitlement as
such rather than providing substitutionary redress for an injury to this right. Injunctions and other coercive orders have the strongest
vindicatory effect because they are the most direct method of protecting and enforcing legal rights. The declaration has a
vindicatory purpose because it pronounces the existence or non-existence of a right. Declarations will generally only be sought
where there is no infringement of the declared rights or where it is sufficient to redress the infringement through a declaration. The
vindicatory effect of a declaration therefore will be more limited, in many circumstances, than that of other private law remedies.

The principal means by which the common law redresses legal wrongs is through an award of damages. The primacy afforded to
damages as a remedy for torts shows that the law generally regards monetary relief as sufficient vindication and redress. There is a
range of interests protected by the law of torts that the court is unable or unwilling to give effect to through coercive relief. For
example, the courts' preference to protect reputation by awarding damages can be explained by their unwillingness to require
defendants to retract untrue statements, to publish corrections or to apologise. This part of the article reviews the vindicatory
characteristics of damages awards in torts law. Where an award is described as compensatory, restitutionary or punitive, it will
naturally be quantified primarily by reference to this purpose. But the case law reveals an increasing tendency to ascribe, in some
circumstances, a vindicatory purpose to some forms of damages. Leaving aside the question whether the term damages should be
reserved for a compensatory measure or whether it can encompass non-compensatory awards, [30] the question arises whether,
and if so when, damages do serve any distinct vindicatory purpose. Apart from exploring the extent to which the various types of
damages awards have a vindicatory purpose, this part also examines the case for recognising vindicatory damages as a distinct
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category. This analysis will help to ascertain the extent to which vindication should be recognised as a distinct purpose of damages
in torts.

Damages
DamagesNominal damages

Nominal damages are a form of declaratory relief. They are a token amount of damages, such as A$5 or £1, made in cases where
a plaintiff has a right to a verdict because a legal right has been infringed but cannot show any loss. [31] Nominal damages are thus
limited to wrongs where proof of damage is not necessary to establish a cause of action. This is the case for torts that are
actionable per se, such as trespass and defamation, as well as for breach of contract. In making an award of nominal damages, the
court declares that the defendant has committed a wrong and thus vindicates the plaintiff's right.

For a tort that is actionable per se, damages are said to be at large. [32] This means that a plaintiff can be awarded a substantial
amount in the form of general damages even where no actual loss is proven. The court therefore has considerable latitude in
deciding whether to award a nominal or a substantial amount of damages. A substantial award of damages will generally be made
on the basis of presumed loss. This can be, eg, where the wrong caused insult, indignity or interfered with liberty or
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reputation. [33] The difficulty lies in the definition of damage for torts that are actionable per se. It has been said that proof of
actionable libel necessarily imports a finding of some damage [and that] … to award no damages whatsoever would be contrary to
both principle and authority. [34] This suggests that the invasion of the legal right itself can amount to damage. An award intended to
redress this damage, albeit a nominal amount, should be regarded as vindicatory.

Matters are different where a plaintiff claims a substantial award of damages but a court finds that the wrong has caused no loss
and therefore awards a nominal sum only. In defamation actions, this will occur where evidence before the jury on the issue of
justification discloses that the plaintiff's reputation had already been so tarnished that the defamatory publication could do no further
harm. [35] In those cases, the plaintiff's damages will be minimal. By making a derisory award, usually of the smallest coin of the
realm, [36] the court seeks to express that the action, while technically successful, should never have been brought. Indeed, even if
an award of damages is described as nominal, it may well be asked whether the plaintiff has in reality lost the action. This is
because courts now feel no longer bound by the general rule that an award of nominal damages will predetermine the decision on
costs in favour of the plaintiff. Negative cost consequences will overshadow any success in the proceedings for the plaintiff. Such a
pyrrhic victory is likely to rob a rational plaintiff recovering nominal damages of any sense of vindication.

Another reason contributing to the decline of nominal damages is that courts now more readily make use of their power to make
declarations. Nominal damages are the functional equivalent of a declaratory judgment. They predate the general availability of
declarations, which were originally only available in equity and alongside other equitable relief. Even though nominal damages hold
their ground in their traditional area of application, they no longer fulfil any purpose that could not be achieved by a declaratory
judgment.

Nominal damages are appropriate where none of the conventional aims of remedies needs to be realised to effectively protect the
plaintiff's rights. Where a plaintiff claims and receives nominal damages, they are awarded for a purely vindicatory purpose. [37]

Where a plaintiff claims substantial damages and receives a nominal or derisory amount only, possibly coupled with a negative
decision on costs, the plaintiff has in reality lost the action.

Compensatory damages

An award of damages is a substitutive remedy because specific enforcement of the primary right, such as through an injunction, is
no longer possible or is, for other reasons, inappropriate. Compensatory damages are the predominant remedy for wrongs which
have caused loss or injury to the plaintiff. The conventional statement of the purpose of compensatory damages is to put, as far as
money can do, the plaintiff into the position they would be in had the wrong not occurred. [38] It can be argued that an award of
compensation at the same time vindicates the plaintiff's legal interests because it flows from, and is based on, the plaintiff's primary
right. But the vindication is effected through compensation. [39] It is not the primary purpose of compensatory damages.

(2009) 17 Tort L Rev 16 at 23

The compensatory effect of damages, where the plaintiff has suffered economic loss, is immediately apparent. It is harder to explain
how a monetary award can compensate non-pecuniary harm such as pain and suffering. [40] These difficulties are commonly
acknowledged by describing the award as a solatium intended to provide comfort, relief and consolation to the plaintiff. [41]

Considering that non-pecuniary harm cannot be undone or repaired, an award of damages for such harm is, however inadequately,
the closest approximation the law can achieve to the position the parties would find themselves in if the wrong had not occurred.
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This shows that there are different ways to describe how damages compensate and that different types of loss or harm can be
compensated through an award of damages. A further example is damages for loss of reputation, which is discussed in more detail
below.

If a solatium is regarded as clearly compensatory, [42] there is no need to have recourse to vindicatory considerations. However,
monetary compensation is, by its nature, an imperfect mechanism to protect or to restore the plaintiff's intangible interests. This is
the reason why arguments that the award in fact serves as a vindication of the plaintiff's rights gain currency. The recourse to
vindication fills a void left by the ordinary purposes of damages awards. [43] This becomes especially apparent in the context of
aggravated damages, to which the discussion now turns.

Aggravated damages

The extent to which aggravated damages can be said to have a vindicatory purpose depends on the character and function
ascribed to this award. While aggravated damages are now widely understood as compensatory, there remains much confusion
about their relationship with exemplary damages. This is mainly due to the fact that both depend on the defendant's high-handed,
oppressive, insulting or contumelious conduct. [44] It is, furthermore, unclear exactly what aggravated damages are supposed to
compensate the plaintiff for, whether it is the plaintiff's heightened mental distress as a result of the defendant's conduct or the
plaintiff's loss of dignity.

Every discussion of aggravated damages must take [1964] AC 1129 as its starting point. Prior to this decision of the House of
Lords, aggravated damages and punitive damages were not treated as distinct categories. Lord Devlin's speech built on the
premise that punitive damages are an anomaly that crosses the line to criminal law and should as far as possible be restricted. In
his analysis of the older cases, Lord Devlin found, however, that many exemplary awards could also be explained without recourse
to punitive considerations. He termed these awards aggravated damages. They were made where the defendant acted in
contumelious disregard of the plaintiff's rights and an increased award was called for to compensate the injury to the plaintiff's
proper feelings of dignity and pride (at 1221). Exemplary damages – those awards with a truly punitive character – were then
confined to three categories: oppression by officers of government, torts intended to make a profit, and cases specifically authorised
by statute. However, while Lord Devlin's
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analysis theoretically provides a workable distinction between exemplary and aggravated damages that gives each category a
distinct field of application, the structure and scope of aggravated damages have remained uncertain.

Since Rookes v Barnard, aggravated damages are mostly conceived as purely compensatory. [45] They are intended to provide
compensation for the additional hurt that the defendant caused the plaintiff through the particularly offensive way in which the
plaintiff's rights were violated. [46] If aggravated damages are understood as a purely compensatory remedy, there will be no need
to resort to vindicatory considerations. Indeed, there would not even be a need to retain the distinction between aggravated
damages and injury to feelings because both forms of damages are assessed purely by reference to the emotional harm felt by the
plaintiff. Consistently with this approach, the English Law Commission has proposed to assimilate aggravated damages with
damages for mental distress. [47] Those accounts of aggravated damages that attribute to them the function of compensating the
plaintiff for dignatory losses, [48] rather than injury to feelings, are likewise not dependant on a vindicatory analysis.

However, there is a formidable body of opinion that suggests that the strictly compensatory analysis adopted by Lord Devlin, while
possibly sound in theory, is difficult to maintain in practice and to reconcile with the authorities. [49] This view sees a much closer link
between aggravated and exemplary damages. [50] What continues to cause confusion about the distinction between aggravated
and exemplary damages is that the particular harm felt by the plaintiff must have been occasioned by outrageous (or exceptional)
conduct of the defendant. This brings the defendant's motivation and state of mind into issue. However, unlike exemplary damages,
the defendant's conduct is relevant for the assessment of damages only as far as it impacts on the plaintiff. The defendant's
high-handed, insulting, malicious or oppressive conduct allows for an inference of the degree of distress caused to the plaintiff.
Exemplary damages, on the other hand, focus on the defendant's conduct in order to assess the quantum required for punishment
and deterrence. This is the main point of distinction between aggravated damages and exemplary damages.

In Cassell & Co Ltd v Broome [1972] AC 1027, the House of Lords, by a majority of five to two, confirmed Lord Devlin's analysis
and the restriction on the availability of exemplary damages. However, Lord Hailsham LC did not conceal his difficulties in drawing a
bright line between aggravated and exemplary damages. In his opinion, aggravated damages should take care of the exemplary
element … [and be] as generous a solatium as is required for the injury simply in order to give effect to feelings of indignation (at
1076). This echoes many of the older cases that adopt a more encompassing understanding of compensation, which did not regard
punishment and compensation as mutually exclusive concepts. Underlying these cases was the notion that an award that punished
the defendant would help to restore the plaintiff's wounded pride and dignity and, through providing this satisfaction, compensate
the plaintiff.

In a similar vein, the late Peter Birks argued that aggravated damages should be understood as a hidden tort which Roman law
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recognised as iniuria. [51] This tort of contemptuous harassment protects

(2009) 17 Tort L Rev 16 at 25

the right to an equality of respect. [52] Enhanced damages are the legal response to breaches of this right. But they are not, or at
least not solely, measured by the hurt the plaintiff feels. Birks rejected a compensatory analysis because he found an extraordinary
tension between the notion of compensation for harm actually suffered and the competing aspiration of the law to be strong in its
condemnation of outrageous conduct. [53] This tension becomes particularly evident in cases where the victim for whatever reason
does not feel the harm typically associated with the defendant's contempt. In those situations, a compensatory award would fall
short of the response needed to oppose the defendant's outrageous conduct. Birks advocated that punitive damages are best
suited to provide a vigorous protection of the right to an equality of respect and then explained how all objections usually levelled
against punitive awards in civil proceedings could be met. The punitive award favoured by Birks would be measured by the court's
indignation and thus allow a more objective assessment, generally unaffected by the particular consequences of the wrong for the
plaintiff. [54] Because of its focus on the interference with the plaintiff's rights (rather than on the subjective effect of this wrong for
the plaintiff), this award would have a vindicatory purpose.

Beever has also recently examined the structure of aggravated and exemplary damages. Similar to Birks, he suggests that
aggravated damages should reflect the invasion of the plaintiff's dignity [55] and opposes the view that aggravated damages
constitute an award for mental distress. However, Beever submits that aggravated damages awards are compensatory (and that
exemplary awards should be abolished altogether). He argues that the wrong for which aggravated damages compensate is the
injury to the victim's moral dignity that results from the defendant's denial that the victim is entitled to respect as a normal person.
[56] At first glance, it appears that Birks' support for a punitive response to breaches of this right and Beever's preference for a
compensatory analysis of aggravated damages are difficult to reconcile. However, both authors agree that the award has the
purpose of redressing the invasion of the plaintiff's right to dignity. The award therefore has, whether it is described as punitive or
compensatory, predominantly a vindicatory character. In other words, it is the wrong which the award redresses, not the loss
flowing from this wrong.

Recognising the right to respect or dignity as a distinct legal interests raises, of course, the question of how damages awards that
aim to protect this right (be they compensatory, be they punitive) relate to ordinary compensatory damages. The traditional
understanding of aggravated damages avoids having to deal with this issue because it makes a blanket award in respect of the
infringement, not distinguishing the invasion of the right and the harm caused to the plaintiff by this infringement. In Cassell & Co
Ltd v Broome [1972] AC 1027 Lord Hailsham LC said (at 1073):

In awarding aggravated damages the natural indignation of the court at the injury inflicted on the plaintiff is a perfectly
legitimate motive in making a generous rather than a more moderate award to provide an adequate solatium. But that is
because the injury to the plaintiff is actually greater and, as a result of the conduct exciting the indignation, demands a more
generous solatium.

Under this approach, the quantum of the award is determined by the need to make good the plaintiff's loss. While emotional harm
and monetary recompense are incommensurable, any doubts about the appropriate exchange rate should be resolved in favour of
the plaintiff because the defendant's conduct was so outrageous. Birks and Beever, on the other hand, propose that aggravated
damages are not concerned with the plaintiff's feelings and therefore cannot be equated with damages for mental distress. Similar
arguments have been made by Berryman and Chapman who have argued
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that the dignitary interest should be recognised as a distinct compensatory interest. [57] These approaches have in common that
they distinguish between the loss of dignity and the feelings this loss of dignity generates in the plaintiff. Furthermore, all these
authors agree that a claim for damages for loss of dignity does not disentitle the plaintiff from a claim for damages for mental
distress.

If the right to an equality of respect was recognised as an actionable wrong (Birks, Beever) or as a head of damages (Berryman,
Chapman), a plaintiff whose dignity has been interfered with is likely to be entitled to compensation for the injury to feelings and
also to an award to compensate for the invasion of dignity. However, any feelings of anger, humiliation or embarrassment are likely
to stem at least partly from the invasion to dignity. This creates a risk of double recovery. If both aspects were fully compensated a
plaintiff would, in part, recover twice, once for the invasion of the right and, secondly, for the anger or embarrassment suffered as a
result of this invasion. Beever suggests that the quantum of aggravated damages does not change according to how injured the
claimant feels. [58] However, if this approach was followed, double recovery could only be avoided if the award of injury to feelings
was reduced in light of the award made to compensate the injury to dignity. This would put the accepted relationship between
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compensatory and aggravated damages on its head. Under the current approach, aggravated damages merely serve as top up in
circumstances in which the (ordinary) compensatory award is insufficient. [59] It appears more compatible with the notion of an
aggravated award that its assessment is subsequent to the quantification of ordinary compensatory damages. This is also more in
line with an understanding of the vindicatory purpose of the award. Vindication, as a distinct purpose of an award, should retain a
secondary character that assumes relevance only where the primary aims of remedies, such as compensation, are insufficient to
adequately respond to the wrong.

That any further damages for injury to dignity should be made in light of the compensation for injury to feelings can be further
supported by examining Birks' understanding of aggravated damages. Birks renounced the character of aggravated damages as a
compensation for injury to feelings and submitted that the award should be understood as punitive. A punitive conception can draw
on the principles governing the relationship between exemplary and compensatory damages. Generally, exemplary damages will
only be available if the compensatory award is insufficient to satisfy the need for punishment and deterrence. [60] This suggests that
any aggravated award made for the purpose of vindicating the plaintiff's right to dignity is likely to be subsidiary to providing
compensation to the plaintiff for injury to her or his feelings.

In conclusion, aggravated damages, in their current form, are an incoherent concept. The uncertainties surrounding their character
and purpose also affect whether, and if so to what degree, they can be said to serve the purpose of vindication. If aggravated
damages are understood as strictly compensatory, there is no need to resort to a vindicatory analysis. Their function is then to
provide compensation for injury to feelings and any vindication is achieved through consolation of the plaintiff. If this were to
exhaust their purpose, they could be readily amalgamated into awards for this head of damage.

There is still a formidable body of opinion that suggests that aggravated damages ought to be retained because they provide a
mechanism to respond more robustly to particularly offensive conduct by the defendant. In particular, it has been suggested that
aggravated damages should be understood as protecting a distinct right to dignity. Employed for this purpose, aggravated damages
pursue a

(2009) 17 Tort L Rev 16 at 27

vindicatory function as they can be seen as a response to the defendant's denial of the plaintiff's right to dignity and entitlement to
respect. Damages of this character should only be awarded where traditional damages for mental distress would be an insufficient
response to the defendant's wrong. The debate over whether such an enhanced measure of damages is properly still characterised
as compensatory, or is actually punitive, can be explained by the fact that they are ultimately concerned with the protection of rights,
not the compensation of loss. This uncertainty makes it tempting to restyle such awards as vindicatory damages. However,
adopting this new label would not necessarily make the task of finding an appropriate measure any easier.

Exemplary damages

The early case of Wilkes v Wood (1763) Lofft 1; 98 ER 489, in which a public officer conducted an illegal search of the plaintiff's
home, is often cited as a paradigmatic case for the award of exemplary damages. In that decision, Pratt LCJ explained the function
of damages in the following way (at 498-499):

Damages are designed not only as a satisfaction to the injured person, but likewise as a punishment to the guilty, to deter
from any such proceeding for the future and as a proof of the detestation of the jury to the action itself.

This quote evidences an understanding of damages that predates the differentiation between various forms of damages. At the time
of Wilkes v Woods, the assessment of damages was generally in the hands of a jury, who were not required to separate the
different functions of damages. Pratt LCJ's dictum indicates that juries used to have a very wide discretion to determine the
appropriate amount of damages. The award could take account of retrospective as well as prospective considerations because
compensation, punishment and deterrence were all regarded as legitimate goals. Furthermore, where the defendant's state of mind
became relevant to the wrong, the jury was not limited solely to having regard to the relationship between plaintiff and defendant but
could blend together the interests of society and of the aggrieved individual. [61] In expressing reprobation through an award that
went beyond what was necessary for the plaintiff's compensation, the court protected the interests of the wider community. The
award in those cases contained a particularly powerful vindication of the plaintiff's right.

Modern awards of exemplary damages continue to show a strong element of vindication. This finds its expression in the fact that
they can (only) be awarded if the sum given in compensation is inadequate to punish for the outrageous conduct, to mark the jury's
disapproval of such conduct, and to deter a repetition. [62] In contrast, Beever argues that as a matter of principle, exemplary
damages are not vindicatory [63] because in awarding them, a court is not concerned with the rights of the plaintiff but is expressing
condemnation of the defendant. [64] The question is whether this does not present a false dichotomy. While it is correct to say that
exemplary damages are concerned with the condemnation of the defendant, it is through this condemnation that the plaintiff's rights
are vindicated. The vindication of the plaintiff's rights is more emphatic than in a case of pure compensation because the legal
response attaching to the wrong is more vigorous. This explains Lord Devlin's statement in Rookes v Barnard that exemplary
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damages serve a useful purpose in vindicating the strength of the law. [65] Vindication is thus a secondary purpose of exemplary
damages.

(2009) 17 Tort L Rev 16 at 28

Exemplary damages are available where the defendant engaged in conscious wrongdoing in contumelious disregard of another's
rights. [66] In other words, these are situations in which the defendant purposefully defied the demands of the law. The defendant's
act in these circumstances contains an added sting because it is not only directed against the plaintiff but also against the
community that decreed the law. One would expect that, in these circumstances, an appropriate response to the defendant's
conduct would not only require the defendant to make good the injury but also to demonstrate that the law cannot be broken with
impunity.

As a result of the decision in Rookes v Barnard, the scope of exemplary damages has been limited in England and Wales but not in
other common law jurisdictions. [67] Unless provided for by statute, they are now only available in England and Wales in two
situations. The first is where a government official has exercised their powers in an arbitrary manner. The second is where the
wrongdoer calculated that the proceeds from a wrong might be higher than any award of damages and therefore needs to be taught
that wrongs do not pay. In the first category, exemplary damages have the express aim of vindicating the strength of the law. In the
second category, they are the functional equivalent of restitutionary damages, in particular for cases where the wrong was directed
against a non-proprietary interest and gain-based relief has traditionally been unavailable.

Critics regard exemplary damages as an anomaly [68] because they pursue a punitive purpose in civil proceedings. If the vindicatory
element is emphasised so that exemplary damages are a remedy primarily intended to respond to the defendant's disregard for the
plaintiff's rights, they appear less objectionable. [69] In the context of an arbitrary exercise of government power, exemplary
damages are of undoubted vitality. In Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 AC 122, Lord Hutton
considered (at 149):

In my opinion the power to award exemplary damages in such cases serves to uphold and vindicate the rule of law because
it makes clear that the courts will not tolerate such conduct. It serves to deter such actions in future as such awards will
bring home to officers in command of individual units that discipline must be maintained at all times.

Exemplary damages are subsidiary to compensatory damages. They are a remedy of last resort and thus only available where the
compensatory award is not sufficient to achieve the functions attributed to exemplary damages. [70] Taking account of the
compensatory award for the purposes of determining the appropriate punishment demonstrates that compensatory damages go
some way towards achieving the aims of punishment. As far as vindication is concerned, exemplary damages will be available only
if an ordinary award of compensatory damages cannot achieve sufficient vindication of the plaintiff's rights (or the legal order, more
generally).

Vindicatory damages

Many common law jurisdictions now enshrine fundamental rights in constitutional guarantees or in various forms of Bill of Rights
legislation. The majority of these human rights instruments allow the court, where appropriate, to redress invasions of these
fundamental rights through monetary awards. [71]

(2009) 17 Tort L Rev 16 at 29

In two recent decisions of the Privy Council, plaintiffs whose constitutional rights were infringed have received awards of damages
which were expressly described as vindicatory. [72]

Human rights cases often have a close connection with the law of torts because the same facts may not only constitute a breach of
human rights but also amount to a civil wrong. Where, eg, a police officer wrongfully enters the complainant's property, detains or
assaults the complainant, both private law rights (such as trespass to land, false imprisonment, or battery) and public law
entitlements (under the human rights instrument) may simultaneously be called into question. It will then be necessary for a court to
consider the relationship between the constitutional relief and the redress available under private law. The court needs to ensure
that the plaintiff is provided full redress for the wrongs suffered but, at the same time, that any cumulation of relief does not lead to
inappropriate outcomes, in particular that no double-counting occurs.

In the case of Merson v Cartwright [2006] 3 LRC 264; [2005] UKPC 38, the appellant successfully brought an action for police
misconduct against the police officer involved and the Attorney-General of the Bahamas. She was awarded BS$90,000 damages
for assault, battery and false imprisonment, BS$90,000 general damages for malicious prosecution and BS$100,000 for the
contravention of constitutional rights. [73] The trial judge explained her approach to damages and clarified that the torts damages
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contained an aggravated and exemplary component but did not further particularise the awards. The Court of Appeal set aside the
award of BSD$100,000 as providing double redress. While the Privy Council saw potential for duplication between the exemplary
component in the torts damages and some elements of the constitutional award, it concluded that the judge's reasoning as well as
the total of the award did not indicate that such double-counting actually occurred in the particular circumstances.

Decisions in which the court's approach has been more transparent reveal a preference to first assess the common law damages
and then consider whether this award is sufficient also to satisfy the demands of the human rights legislation. [74] The level of relief
required to respond to the human rights violation depends on the specific remedial framework. This explains, in part at least, the
marked difference in the New Zealand and United Kingdom jurisprudence in this area. The Human Rights Act 1998 (UK) mandates
that damages only be ordered if this is necessary to provide satisfaction, taking into account, inter alia, any other relief or remedy
granted, or order made, in relation to the act in question. [75] Apart from specific orders to bring the infringement to an end, a court
may often consider a declaratory judgment to provide sufficient relief. [76] United Kingdom courts follow largely the jurisprudence of
the European Court of Human Rights, which under Art 41 of the European Convention on Human Rights (the Convention) is
likewise required to afford if necessary […] just satisfaction to the injured party. [77] In contrast to the United Kingdom formulation,
the New Zealand Bill of Rights Act 1990 (NZ) requires an effective remedy. [78] Being guided by the consideration that

(2009) 17 Tort L Rev 16 at 30

the relief must be sufficient to deter any repetition […] and to vindicate the breach of the right in question, [79] courts in New Zealand
make monetary awards more readily.

In Attorney-General of Trinidad and Tobago v Ramanoop [2006] 1 AC 328, a police misconduct case from Trinidad and Tobago,
Lord Nicholls delivered the advice of the Privy Council and particularly acknowledged, in deciding the remedial issues, the
assistance derived from the New Zealand jurisprudence. [80] Stressing that the violation of the Constitution added an extra
dimension to the wrong, he explained (at [18]) that the constitutional jurisdiction's concern to uphold, or vindicate, the constitutional
right infringed may require an award beyond a declaration of violation and compensatory damages for any loss suffered. Explaining
the vindicatory function of this additional award, Lord Nicholls did not deny that such an award … is likely in most cases to cover
much the same ground in financial terms as a punitive award (at [19]). The overlap is particularly evident if the stated aims of the
remedy are considered. The quantum must be determined with regard to almost all the functions commonly associated with an
exemplary award. The award must reflect the sense of public outrage, emphasise the importance of the constitutional right and the
gravity of the breach, and deter further breaches (at [19]). Lord Nicholls saw the main distinction in the fact that the constitutional
award does not have punishment in the strict sense of retribution as its object. [81]

The same approach underlies the subsequent Privy Council decision of Merson v Cartwright [2006] 3 LRC 264; [2005] UKPC 38,
[82] where Lord Scott stated (at [18]):

The purpose [of constitutional redress] is to vindicate the right of the complainant … to carry on his or her life in the
Bahamas free from unjustified executive interference, mistreatment or oppression. The sum appropriate to be awarded to
achieve this purpose will depend upon the nature of the particular infringement and the circumstances relating to that
infringement. It will be a sum at the discretion of the trial judge. In some cases a suitable declaration may suffice to
vindicate the right; in other cases an award of damages, including substantial damages, may seem to be necessary. [83]

Lord Scott referred to the award expressly as vindicatory damages (at [21]). Extra-curially, he has suggested that the same
approach to the award of damages should be adopted under the Human Rights Act 1998 (UK). [84]

There is still considerable debate as to how much guidance a court tasked with assessing Human Rights Act damages can derive
from awards made in torts. [85] In the New Zealand case of Manga v Attorney-General [2000] NZLR 65 at [126], Hammond J
emphasised the differences between remedies in tort and under the New Zealand Bill of Rights Act 1990 (NZ), in particular the
public dimension of the latter. [86] In Anufrijeva v Southwark London Borough Council [2004] QB 1124 at [74], the English Court of
Appeal rejected the view that the awarding of damages under the Human Rights Act could be compared with the assessment of
damages in torts but considered that some rough guidance could be derived from comparable awards in other legal fields.
Lord Bingham pointed out in R (Greenfield) v Secretary of State for the Home Department [2005] 1 WLR 673 at [19] that the aims of
the Convention are different and broader than those of torts law and that a finding of a human rights violation will be an important
part of [the claimant's] remedy and an important
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vindication of the right he has asserted. [87] In line with the principles applied by the European Court of Human Rights under Art 41
of the Convention, in the United Kingdom the amount of damages awarded generally will be moderate.
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While courts are generally anxious to stress the differences between awards of vindicatory damages for human rights cases and
damages awards in torts, the human rights cases nonetheless provides some important insights for vindication as a purpose of tort
law remedies. First, the human rights jurisprudence shows that vindication, as an aim for damages, complements compensation,
declarations and other forms of relief. In Taunoa v Attorney-General, Tipping J suggested (at [317]) that vindication and
compensation are the dual purposes of New Zealand Bill of Rights Act remedies. Secondly, vindication aims at the effective
protection of rights. Vindicatory damages are designed to protect and reaffirm rights, to express public disapproval of interferences
and to provide effective deterrence against repetition. These functions reveal much overlap with the aims of exemplary damages in
common law. Indeed, it seems that the only significant point of distinction from exemplary damages is that vindicatory damages are
not concerned with punishment, in the narrow sense of exacting retribution. These functions give the award a public interest
dimension. It aims beyond the correction of injustice between two private parties taking into account the effect that the wrong and its
remedy have on others.

Vindicatory damages appear to have established themselves as a distinct category of damages in human rights cases. The
question is now whether they should be recognised more widely. Lord Scott, whose opposition to exemplary damages is well
known, [88] has suggested extra-curially that vindicatory damages cover all the ground that might formerly have been covered by
exemplary damages. [89] Such a replacement of exemplary damages with vindicatory damages would have the advantage of
avoiding some of the major concerns about punitive awards in private law. Vindicatory damages do not pursue the aim of
retribution. Unlike exemplary awards, vindicatory damages are intended to redress the violation of the plaintiff's rights, so the link
between the plaintiff's entitlement and the burden imposed on the defendant is more readily apparent. The proponents of corrective
justice would find it more difficult to level the criticism against vindicatory damages that they promote an aim unconnected with the
wrong suffered by the victim and that they present an undeserved windfall to the plaintiff. [90] However, it would still be the case that
the damages would be awarded with a view to achieving purposes which are arguably non-compensatory, such as re-affirmation of
rights and deterrence. Further, the difficulty of ascertaining the appropriate quantum of the award would remain – in particular, in
light of the fact that the plaintiff has already received full compensation for the loss suffered as a result of the wrong. [91]

Gain-based damages

Gain-based and exemplary measures of damages have in common that they focus on the defendant. Both awards are made where
it is necessary for vindication of the plaintiff's rights that the defendant pay an amount of damages that exceeds the plaintiff's loss.
Where a defendant acted with a profit-making motive, a remedy will only be an effective deterrent (and sufficiently vindicatory) if it at
least removes any enrichment the defendant obtained from the wrong. A punitive measure can go beyond this because it is
governed by a perceived need for deterrence as well as punishment.

(2009) 17 Tort L Rev 16 at 32

While compensatory damages seek to undo the harm the wrong has caused to the plaintiff, gain-based damages seek to reverse
the benefits the wrong has brought to the defendant. The fact that these awards adopt different perspectives also explains why the
classification of damages measures which achieve both objectives simultaneously has been so contentious. This is, eg, the case
with awards that require the defendant to return a benefit made through wrongful interference with the plaintiff's rights. [92]

Where no loss has been suffered, gain-based damages represent a middle path between the award of nominal damages and the
grant of an injunction and thus present a mechanism to vindicate the plaintiff's entitlements without prohibiting the defendant from
engaging in the conduct in question. In the celebrated decision in Wrotham Park Estate Co v Parkside Homes [1974] 1 WLR 798,
the defendant constructed a number of houses in breach of a restrictive covenant. The plaintiffs sought to protect their legal rights
by applying for a mandatory injunction requiring demolition of the houses. Brightman J found no evidence that the plaintiffs had
sustained any financial damage or that the use of their land was in any way impeded. Considering an order for demolition to be
wasteful, his Lordship decided to award damages in lieu of an injunction. Calculated by reference to the defendant's gain, the
measure of damages was the sum of money [which] might reasonably have been demanded by the plaintiffs from the developer as
a quid pro quo for relaxing the covenant (at 815). [93]

Pearce and Halson have suggested that this award should be viewed as vindicatory damages as both the compensatory and the
restitutionary analysis cannot satisfactorily explain the award made. [94] A rights-based analysis has also been proposed by Stevens
and McInnes. [95] Under Stevens' rights model of torts law, it is always necessary to distinguish damages awarded as a substitute
for the right infringed and damages for consequential losses (or gains). [96] Substitutive damages are generally to be assessed
objectively, by reference to the value of the right infringed. Exposing the weaknesses of both the compensatory and the gain-based
analyses of Wrotham Park damages, he submits that such awards are made in place of the right. [97] McInnes' approach, on the
other hand, does not assume a different function for the award but merely seeks to provide a better explanation of why a
compensatory analysis is appropriate in these cases. He suggests that the defendant interfered with the plaintiff's right of dominium
and that the court aims to restore the value of the plaintiff's right per se. [98] While such a rights-based, or vindicatory, analysis
appears to sidestep the conceptual conundrum that these cases present, practical concerns remain, in particular in relation to the
proper measure of relief in a specific case.
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Vindication has been described above as the awarding of an effective remedy. Making good the plaintiff's right is the aim of
remedies but it does not, in itself, provide an answer to the question of how this vindication can be achieved. In the majority of
cases, the law regards compensation as sufficient to vindicate a right. Occasionally, the infringement of a right calls for a stronger
response than compensatory damages. Whether this is the case depends on factors such as the character of the affected right and
the circumstances of its infringement. Furthermore, even if vindication of the

(2009) 17 Tort L Rev 16 at 33

claimant's rights is found to require a gain-based remedy, the assessment of an appropriate award will not be guided by the label
vindicatory, substitutive or rights-based. If the award aims to restore the value of the right infringed, this value needs to be
determined. As there is no absolute measure available, it will be difficult to avoid references to the value the right had for the plaintiff
or the benefit its use had for the defendant, in other words, to again seek recourse to compensatory and restitutionary
considerations.

Torts where remedies have a vindicatory character
Torts where remedies have a vindicatory character

Vindication is usually referred to as a purpose of an award of damages in cases where the court seeks to vindicate the reputation of
a person who has been defamed or to vindicate rights or interests that are protected by trespass (bodily integrity, physical liberty,
property rights). There are signs, however, that the causes of actions for which vindication is an express purpose of an award of
damages may not be limited to these.

Defamation
Defamation

Vindication as a purpose of an award of damages is most commonly associated with the law of defamation. It was already noted in
William Blackstone's Commentaries that a civil action for a libel […] not only affords a reparation for the injury sustained, but is a full
vindication of the innocence of the person traduced. [99] The classic modern exposition of the function of general damages in
defamation is contained in Windeyer J's judgment in Uren v John Fairfax & Sons (1966) 117 CLR 118 at 150:

It seems to me that, properly speaking, a man defamed does not get compensation for his damaged reputation. He gets
damage because he was injured in his reputation, that is simply because he was publicly defamed. For this reason,
compensation by damages operates in two ways – as a vindication of the plaintiff to the public and as consolation to him for
a wrong done. Compensation is here a solatium rather than a monetary recompense for harm measurable in money. [100]

More recent case law confirms that vindication of the plaintiff's reputation remains an express purpose of defamation damages,
together with consolation for the personal distress and hurt caused to the plaintiff by the publication and reparation for harm done to
the plaintiff's reputation. [101] The award has been described as a mixture of inextricable considerations. [102] Recent legislative
reforms of defamation law in Australia, which aimed to promote uniform laws across the Australian States and Territories, have also
affected the remedial framework. [103] But it is unlikely that they altered these fundamental principles on the function of general
damages in defamation. [104]

Despite almost universal acceptance of vindication as an aim of defamation damages, [105] there is considerable uncertainty about
the relationship between compensation and vindication as aims of
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defamation damages. Windeyer J's dictum suggests that vindication is a form of compensation. Other decisions suggest that
damages in vindication are scarcely compensation at all because they are not intended to relieve the consequences of the libel but
to constitute a demonstrative mark of vindication. [106] However, the gulf between these seemingly irreconcilable notions may be
narrowed if vindication is regarded as the particular way in which the law rehabilitates a person who has been publicly defamed.
Vindication is said to look to the relevant attitude of others. [107] Equating vindication and reparation of reputation could ultimately
support the conclusion that there are only two true heads of damages in an action for defamation, the one damages for injury to
reputation and the other damages for injury to feeling. [108] If reputation is the character which [the plaintiff] bears in public
estimation, that is, what other people think of the person, [109] damages for injury to reputation must be concerned with redressing
the harm done to the relationship between the plaintiff and their community. Damages as vindication are concerned with repairing
that relationship so that no further harm arises from the defamation. Lord Hailsham LC in Cassell & Co Ltd v Broome [1972] AC
1027 stated (at 1071) that the plaintiff must be able to point to a sum awarded by a jury sufficient to convince a bystander of the
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baselessness of the charge. [110] This would also explain why the plaintiff who receives a verdict in her or his favour is treated as
suffering no future loss so far as injury to reputation is concerned. [111]

While vindication is claimed to be one of the purposes of defamation damages, there has been relatively little analysis of how this
purpose affects the award. In particular, it is unclear how the need for vindication adds a further, and different, criterion to the
assessment of compensatory damages that goes beyond consolation for injury to feelings and reparation for injured reputation.
Some decisions suggest that the vindication purpose has significance mainly for ensuring the overall adequacy of the award. [112] It
acts as a check on the award assessed by reference to the (presumed) damage to reputation and the injury to feelings, including
any award for aggravated damages. In this way, an adjustment to the award of damages may be appropriate in order to ensure that
the final award provides adequate vindication. [113] However, it is difficult to find cases in which the need for vindication has
expressly been used to increase the award. As vindication, along with solace and reparation, is merely one of three functions to be
satisfied simultaneously by a single award and as each of these purposes provides little concrete guidance, it is possible that the
reference to vindication is intended merely to draw attention to the need to provide an award that overall is adequate to restore the
plaintiff.

From a policy perspective, the main problem lies perhaps not so much in the interplay between vindication and the other purposes
of defamation damages but in the fact that a monetary award, however assessed, is ill suited to actually restore reputation. [114]

Effective vindication depends on a reversal of the effect the disparaging allegations has had on the regard in which the community
holds the plaintiff. This requires that the recipients of the original publication are speedily and authoritatively informed that the
plaintiff has been unfairly or inaccurately represented. [115] A defamation verdict for damages after lengthy proceedings achieves
little in this regard. The link
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between an order to pay compensation and vindication of the plaintiff in the eyes of others is tenuous and purely the result of
historical residue, [116] in particular the primacy of damages in common law actions. There is also empirical evidence to suggest that
victims of defamation, immediately after publication, are most interested in achieving a swift correction of the public record to
restore their standing. [117] The belief that damages vindicate defamation victims has had the unfortunate consequence that
potential alternative remedies, which would restore reputation more quickly and more directly, remain under-utilised.

The vindication aimed for in defamation damages differs from the vindication envisaged in the context of awards for other wrongs.
In defamation, vindication means to clear the plaintiff's name of the suspicion of dishonourable conduct or character. It looks at the
effect of the verdict on third parties, who have, or may, become aware of the defamation and therefore need to be assured of its
falsity. In other areas, vindication is concerned with the plaintiff's rights and their reaffirmation, rather than with the effect of the
remedy on third parties. There is also little to suggest that the vindication purpose provides a significant impulse for the assessment
of defamation damages. The vindicatory effect of defamation damages is too difficult to measure in order to serve as a reliable
yardstick for the assessment of defamation damages. Its actual role appears not to go beyond reminding the court that the level of
the award must be sufficient to impress on the community that the defamation was wrongful and has been effectively remedied.
Vindication is not a separate aim but one of number of purposes that defamation damages are intended to simultaneously achieve.
In that sense, vindication merely describes the specific effect of compensation in the context of loss of reputation, similar to the way
consolation describes the specific effect of a damages award on an injury to feelings. [118]

Trespass to the person
Trespass to the person

The tort of trespass protects interests to which the common law attaches supreme importance. Battery, assault and false
imprisonment make invasions of the right to bodily integrity or individual liberty actionable without proof of special damage. The
infringement of the right to an inviolate body will normally be vindicated through an award of substantial damages. Only in cases in
which the plaintiff has suffered no actual harm [119] and the plaintiff's dignity was unaffected by the wrong, will nominal damages be
sufficient.

In Ruddock v Taylor (2005) 222 CLR 612, Kirby J explained (at [147]) that in actions for false imprisonment [d]amages are awarded
to vindicate personal liberty, rather than as compensation for loss per se. [120] A recent decision of the House of Lords has
expressly acknowledged the vindicatory function of damages for assault and battery. In Ashley v Chief Constable of Sussex Police
[2008] 1 AC 962, Lord Scott said (at [22]) that, while the principal aim of an award of compensatory damages is to compensate the
claimant for loss suffered, there is no reason in principle why an award of compensatory damages should not also fulfil a vindicatory
purpose.

In that case, the family of Mr Ashley, who was shot dead in a police raid, sought to bring an action for assault and battery on behalf
of his estate by virtue of s 1 of the Law Reform (Miscellaneous Provisions) Act 1934 (UK) as well as a claim for damages under the
Fatal Accidents Act 1976 (UK). Criminal proceedings had established that the police officer responsible for the death had honestly
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but mistakenly believed he was acting in self-defence. The defendant Chief Constable admitted that its negligence in planning, and
briefing its officers on, the raid had resulted in the death, and the claimants obtained judgment on the basis of that concession.
While the Chief Constable had agreed to pay

(2009) 17 Tort L Rev 16 at 36

compensatory damages for negligence, the defendant denied any liability in respect of the assault and battery claims. It was
common ground between the parties that any success in establishing their claim for battery would not entitle the claimants to any
monetary compensation beyond that obtainable on the basis of the Chief Constable's concession in relation to negligence.

In an interlocutory appeal, the House of Lords, by majority, refused nonetheless to permanently stay the claims in battery and
assault. Lord Scott, who delivered one of the speeches for the majority, acknowledged that the claimants pursued this claim purely
to obtain a public vindication of the Deceased's right not to have been subjected a deadly assault (at [23]). But in light of the
defendant's refusal to admit liability on this claim, his Lordship saw no reason why it would be inappropriate for the claim to proceed
for vindicatory purposes (at [23]). Lord Rodger similarly refused to use the court's case management powers to impose a
permanent stay. His Lordship was of the view that the judgment and agreement on damages did not directly affect the claimants'
cause of action based on battery and that [a]ny motives – besides obtaining damages – which they may have in pursuing their
claims in battery neither enhance nor damage their case for allowing those claims to proceed (at [71]). While Lord Bingham agreed
with both Lord Scott's and Lord Rodger's decision, Lords Carswell and Neuberger dissented.

Lord Carswell expressly disagreed with Lord Scott's view that this was a suitable case for what he terms vindicatory damages (at
[80]). His speech reveals a different understanding of the role of vindication in the law of torts. Lord Scott, as he had already
expressed on earlier occasions, [121] attributes a more central, and a more independent, role to the vindication of rights. His
Lordship saw no reason why even a primarily compensatory award should not also fulfil a vindicatory purpose – and that where
compensation is already obtained through other means, the aim of vindication can itself be a sufficient justification for bringing a
claim to trial. Lord Carswell, on the other hand, only saw a function for damages of this kind … when there is no other remedy which
will meet the case […] except a nominal award of damages to establish formally the validity of the claim (at [80]). In the context of
the present case, however, he regarded the need for vindication of the right to physical integrity no longer as sufficiently strong to
allow an action to proceed where the defendant admitted liability for negligence and had undertaken to pay damages (at [82]).
Lord Neuberger, who engaged in a very detailed analysis of the factors in favour and against allowing the battery claim
proceedings, ultimately sided with Lord Carswell. His Lordship was swayed by the facts that the Chief Constable had conceded
liability for the death of Mr Ashley, albeit only in negligence, proffered a full public apology and agreed to pay all damages flowing
from the killing. There had, furthermore, been two inquiries and a lengthy criminal trial into the events that had occurred more than
10 years earlier. In light of these factors, Lord Neuberger considered that the public interest in a further public investigation and the
private interest of the family to show that the victim was killed by battery as well as negligence did not warrant the considerable
expense of a trial as well as the burden a trial would impose on the police officer who had been acquitted of the criminal charge.

Because of its unusual factual circumstances, the case of Ashley v Chief Constable of Sussex Police presented a unique
opportunity for a consideration of the extent to which proceedings will be allowed to pursue a purely vindicatory aim. Considerations
of pragmatism, economic efficiency and public utility all affected the views taken by their Lordships. The split decision reveals
differing assessments of when vindication should be allowed to provide an independent, and sufficient, basis for pursuing an action
in tort. The judges in the majority considered it inappropriate to make use of the court's case management powers to curtail the
claimants' ability to enforce the battery claim even where the claimants' only interest in the proceedings lay in the public vindication
of that right. The dissenting judges, on the other hand, saw the claimants' desire for a declaration (or other finding of liability) that
Mr Ashley had been unlawfully killed in a battery as insufficient justification to allow proceedings. Even though Ashley perhaps
leaves more questions open than it answers, [122] it has raised the profile of vindication as a potentially independent purpose of the
law of torts.

(2009) 17 Tort L Rev 16 at 37

Trespass to land
Trespass to land

Trespass to land protects a person's occupation of land against unlawful direct or intentional interferences. The tort is actionable
per se. [123] Compensatory awards will be made to redress economic as well as non-economic [124] losses flowing from the
trespass. Where the action in trespass is used to resolve entitlement conflicts between neighbouring landowners, an award of
nominal damages will generally be sufficient to vindicate the rights of a successful plaintiff.

The vindicatory function has particular prominence where government officials intrude on the plaintiff's land and the action is
brought in defence of civil liberties. Early cases demonstrated that courts, even where only minimal harm was suffered, were
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nonetheless prepared to make very substantial awards to provide sufficient deterrence against intrusion. [125] These awards were
often interpreted as exemplary in nature. However, more recently, a vindicatory analysis of general damages appears to have
become more prevalent. In Plenty v Dillon (1991) 171 CLR 635 at 655, Gaudron and McHugh JJ said that the action for trespass to
land, apart from compensating the plaintiff for damage to the land, also serves the purpose of vindicating the plaintiff's right to the
exclusive use and occupation of his or her land. Mason CJ, Brennan and Toohey JJ held that, when a trespass has been
established, the plaintiff is entitled to some damages in vindication of his right to exclude the defendants from his [property] (at 645).
[126] In TCN Channel Nine Pty Ltd v Anning, Spigelman CJ of the New South Wales Court of Appeal stated (at [178]) that general
damages in trespass to land should reflect the significant purpose of vindicating the … right to exclusive occupation. [127] In
particular, where the defendant deliberately violated the plaintiff's property or privacy, an award of minimal damages may be an
ineffective sanction. [128] As damages are at large, the courts are free to award an amount of damages that provides sufficient
vindication of the interest affected. The aim of vindication has a particular relevance for trespass actions because the tort of
trespass is rights-based rather than damage-based, in contrast to those torts which developed historically from the action on the
case, such as negligence or nuisance.

Negligence
Negligence

A number of recent House of Lords decisions have challenged traditional notions of the goal, and the nature of the actionable loss,
in negligence actions. Negligence is generally concerned with providing compensation for physical damage, personal injury and
some instances of (pure) economic loss. More recently, courts have shown a willingness to allow recovery for new forms of damage
in negligence. [129] The most instructive cases for the present discussion are Rees v Darlington Memorial Hospital NHS Trust [2004]
1 AC 309 and Chester v Afshar [2005] 1 AC 134. In both of these cases the House of Lords found new ways to protect patient
autonomy through medical negligence actions.

Loss of reproductive autonomy

In the wrongful conception case of Rees v Darlington Memorial Hospital NHS Trust [2004] 1 AC 309, the House of Lords built on its
earlier decision in McFarlane v Tayside Health Board [2000] 2 AC 59 and held that parents cannot recover the cost of raising a
healthy child where the conception was the result of the defendant's negligently performed sterilisation. It decided further that a
disabled parent is also prevented from claiming the extra costs of raising the child referable to her disability. The House of Lords did
not send away the plaintiff empty-handed, however. It held that the defendant's negligence had denied the plaintiff the ability to live
her life in the way that she had planned and awarded the conventional sum of £15,000 as a measure of recognition of that wrong.

(2009) 17 Tort L Rev 16 at 38

The notion of a conventional award for the loss of autonomy can be traced to the decision of Lord Millett in McFarlane. In that case,
his Lordship allowed neither the plaintiffs' claim for the costs of raising the child nor the claim in respect of the pain and distress of
pregnancy and delivery because he regarded it as subversive of the mores of society for parents to enjoy the advantages of
parenthood while transferring to others the responsibilities which it entails (at 114). He found that the true nature of the wrong done
to the parents consisted in losing the freedom to limit the size of their family. To respect and protect the parents' decision,
Lord Millett suggested that an award of general damages should be made and indicated that he would not expect it to exceed
£5,000 in straightforward cases.

In Rees, Lords Bingham, Nicholls and Scott took up the approach of Lord Millett but modified it in important respects. The
conventional award has now become recoverable alongside damages to the mother for pain and suffering resulting from pregnancy
and birth. Furthermore, it is now no longer subject to individual assessment but fixed, without differentiation, for all cases at
£15,000. These modifications have made it more difficult to satisfactorily explain the character of the award. The justifications
provided by the advocates of the award in Rees oscillate between a compensatory and vindicatory analysis. Lord Millett suggested
that a modest award would adequately compensate for the very different injury to the parents' autonomy (at [125]). [130] He found
that the loss of this opportunity [to plan one's life and family], whether characterised as a right or a freedom, is a proper subject for
compensation by way of damages (at [123]).

This compensatory analysis stands somewhat in contrast to the reasoning of Lord Bingham, who said (at [8]):

The conventional award would not be, and would not intended to be, compensatory. It would not be the product of
calculation. But it would not be nominal, let alone a derisory, award. It would afford some measure of recognition of the
wrong done.

Lord Bingham seems to emphasise that the award was a conventional sum in response to the invasion of a protected interest rather
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than to make good a loss suffered by the plaintiff. This vindicatory aspect is also evident in Lord Nicholls' statement (at [17]) that the
award was to recognise that in respect of the birth of the child the parent has suffered a legal wrong. The fact that a conventional
sum of this character has been unprecedented in the common law and that it marks a departure from the majority view in
McFarlane drew the sharp criticism of Lords Steyn, Hope and Hutton. Lord Steyn regarded the idea as contrary to principle (at [46])
and Lord Hope could not find any consistent or coherent ratio in support of the proposition (at [74]).

What is striking about the award is that it appears to combine the loss-based approach of negligence and the rights-based
understanding of torts such as trespass. Nolan has submitted that only a loss-based analysis is compatible with fundamental
principles of negligence liability. [131] He argued that damage is a central requirement of negligence law and that, while torts such as
battery can vindicate rights in the absence of harm, negligence cannot. [132] While this is undoubtedly correct, the question remains
whether the award can properly be described as compensatory where it lacks the hallmark of a compensatory award, namely to
give the plaintiff as nearly as possible [133] that sum of money that will put the plaintiff into the financial position he or she would
have occupied but for the wrong. In particular, it is difficult to see that a conventional sum can be truly aimed at compensation if it
disregards the plaintiff's personal characteristics and how they were affected by the defendant's wrong. [134] Even allowing for the
latitude necessary in the assessment of damages for intangible loss, it is hard to defend the view that the same amount of
compensation is warranted in all cases of wrongful conception. It is unpersuasive to assume that, eg, the birth of unwanted twins
would affect the
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autonomy of parents no more than the birth of an unwanted single child or that an unwanted child born into a family that already
had a number of children would have the same consequences as the birth of a child to a couple who had made a conscious choice
not to conceive any children. [135]

Lack of informed consent

In the subsequent case of Chester v Afshar [2005] 1 AC 134, Miss Chester brought an action against her surgeon, Mr Afshar,
because he had negligently failed to advise her of an inherent risk of a surgical procedure to relieve chronic back pain. When she
underwent the procedure this small risk eventuated, despite Mr Afshar exercising due care. Miss Chester then sued for damages
for personal injury. The critical issue was whether the failure to warn was the cause of the claimant's injury as there was evidence
that the claimant would have eventually undergone the surgery even if the defendant had adequately advised her of the risks.

In a sharply divided House of Lords, Lords Steyn, Hope and Walker dismissed the defendant's appeal against liability. Emphasising
the importance of informed consent, Lord Steyn was of the opinion that the plaintiff's right of autonomy and dignity can and ought to
be vindicated by a narrow and modest departure from traditional causation principles (at [24]). The departure from causation
principles consisted in holding the defendant liable for the consequential personal injury even though it was established that the
claimant, if properly advised of the risks, would have merely delayed the surgery and that the risk to the claimant would have been
no different if she had undergone the procedure at a later stage. Endorsing the decision in the factually similar case of Chappel v
Hart (1998) 195 CLR 232, in which the Australian High Court also found in favour of the plaintiff, Lord Steyn commented that policy
and corrective justice pull powerfully in favour of vindicating the patient's right to know (at [22]). Lord Hope, in the most detailed
speech, emphasised the close interaction between causation and the scope of the duty to take care. He suggested (at [59]) that the
scope of the duty [to warn] brings within its ambit all the consequences of the risks that the patient ought to be informed about.
Lord Hope emphasised that the function of the law is to enable rights to be vindicated and to provide remedies when duties have
been breached (at [87]). This meant that the normal approach to causation needed to be modified in this case on policy grounds
because leaving the patient without a remedy would mean that the duty is a hollow one, stripped of all practical force and devoid of
all content (at [87]). The majority was prepared to impose on the defendant liability for the inherent risks of the surgery carried out
without informed consent and, in this way, to vindicate the claimant's right of choice not to undergo the surgery. What makes this
decision remarkable is that the House of Lords protected this right through holding the defendant liable for all consequences of the
surgery even though it was established that the claimant, if fully advised, nonetheless would have exposed herself to the very same
risks. In their analysis, the majority did not appeal to vindication as a separate or distinct goal of negligence but used the need for
effective protection of the claimant's rights as an argument to adopt an expansive understanding of causation and compensable
damage.

Lord Hoffmann, in dissent, agreed that imposing liability could serve to vindicate the patient's right to choose for herself (at [33]).
But he was not prepared to depart from traditional causation principles and, on that basis, found that the failure to warn did not
cause the patient any damage. Lord Hoffmann's statement that the defendant's wrong did not cause any damage must be
understood as meaning that proper advice to the claimant would not have avoided the risk of injury or, in other words, that the
physical injury she actually suffered cannot be attributed to the defendant's failure to inform her fully of the risks. However, he
accepted that the defendant's conduct was an affront to her personality and this leaves her feeling aggrieved (at [33]). While he saw
scope for a modest solatium in such cases (at [34]), he did not suggest that such an award should be available because of the
difficulties at arriving at a suitable figure and the cost of litigation to enforce such claims.
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Interestingly, Lords Steyn and Hope, who refused to follow the majority approach in Rees of making a conventional award to
redress the loss of autonomy, were part of the majority in Chester. They would have allowed Ms Rees' claim for extra maintenance
costs caused by the claimant's disability. In this way, they were able to maintain the integrity of the decision of McFarlane, [136]

which denied the cost of raising the unwanted child, but still found an indirect way of vindicating the claimant's right to reproductive
autonomy, at least to a limited extent. This approach was also in line with a decision reached by the Court of Appeal in Parkinson v
St James and Seacroft University Hospital NHS Trust [2004] 1 AC 309, which allowed the extra costs of raising a disabled child.
But, more importantly for the present circumstances, it also had the advantage of not requiring the doctrinally contentious step of
making an award that could not be explained by the compensation principle. In Chester, on the other hand, the plaintiff suffered a
personal injury when a risk eventuated which should have been disclosed. It was therefore open to the House of Lords to hold that
the patient's autonomy right could be protected through an award of damages compensating that loss. There was no need to take
the unprecedented step of awarding a sum of money for the loss of the right to informed consent. However, the particular
circumstances of the case required a modification of causation principles to allow recovery for the personal injury because the
claimant admitted that she would have submitted to the same procedure in any event (even though proper disclosure would have
prompted her to delay the procedure). For that reason, the failure to advise was neither a necessary condition nor did it materially
increase the risk of that injury. The fact that Lords Steyn and Hope were prepared to support this extension of principle, but not a
conventional award, suggests that they did not regard the need for vindication as strong enough to sanction awards that cannot
otherwise be arrived at or justified on a principled basis. A lack of enthusiasm for vindication as a distinct aim of a damages award
can also be gleaned from Lord Hope's comment on Lord Bingham's reasoning in Rees that if the award is neither punitive nor
nominal then what basis can there be for it other than the compensatory principle (at [74]).

The third member of the House of Lords who participated both in Rees and Chester was Lord Bingham. He had supported making
a conventional award in Rees but then dissented to reject an award of damages to Ms Chester. In Chester, he approached the
issue as one of causation and found that the claimant had not established that the defendant's negligence was in any ordinary
sense, a cause of her loss (at [9]). He thus implied that the only compensable loss Miss Chester suffered (the personal injury
resulting from the surgery) was not caused by the defendant. While this would leave Miss Chester without a remedy, he was
opposed to reinforcing the right to be warned by providing for the payment of potentially very large damages (at [9]). Somewhat
inexplicably, Lord Bingham did not then go on to examine whether the damage to the claimant's autonomy could itself be regarded
an actionable injury that warranted protection through an award of damages. There were two potential avenues to sanction the duty
without holding the defendant strictly liable for all consequences of the procedure undertaken without informed consent. One would
have been to explore whether a conventional sum, which he supported in Rees, should have been available on the present facts, ie
that the need for a judicial recognition of a wrong required an award of damages for loss of autonomy. Another potential solution
was Lord Hoffmann's consideration that the invasion of the claimant's autonomy should be redressed by a modest solatium.
Lord Bingham's omission to discuss these other potential bases for making a more moderate, but nonetheless substantial, award
leaves open whether he prefers to confine the award of a conventional sum to the specific circumstances in Rees or whether he
reconsidered his support for this approach of achieving vindication of the right to patient autonomy.

Summary: Vindication in negligence cases

This leaves the role of vindication in negligence actions in a chequered state. No clear indication emerges from the decided cases
that vindication is accepted as a distinct aim of negligence actions. This may in part be due to the fact that the elements of the
negligence action, such as duty, causation and damage, provide sufficient flexibility to accommodate unusual fact scenarios so that
claimants whose need for vindication is recognised can be awarded damages. Tensions, however, become
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apparent in cases in which a negligence action is used to protect rights that fall outside the range of traditionally protected interests.
These tensions derive from the fact that the gist of the negligence action is damage – and the sole duty of defendants consists in
not causing damage through careless actions. An orthodox understanding of negligence would not impose liability where a breach
of duty does not lead to damage – regardless of how valuable the interest endangered by the defendant is. As such, even where
the defendant negligently puts the claimant's life at risk but no actual injury occurs, an award of damages does not follow. [137]

It is therefore somewhat strained to argue that the interest in family planning is of such significance that it would be hollow if it was
not protected through an award of damages regardless of the consequences of invasion. At best, the case can be justified as a
policy decision. The cases of Rees and Chester suggest that the House of Lords now recognises patient autonomy as an interest
that is deserving of legal protection even where, on application of conventional principles, its violation has not caused any loss.
While there has been increasing recognition that the tort of negligence has become more susceptible to rights-based arguments,
[138] damage continues to lie at the heart of this tort. This makes it difficult to use this tort as a medium for vindicating rights in the
absence of damage. The majority in Rees circumvented this hurdle by effectively providing redress for a wrong hitherto
unrecognised in negligence (but stopping short of allowing an individualised assessment of the loss caused by this interference).

17 Tort L Rev 16

Wednesday, 20 November, 2013 at 13:14
EST

Page 17



The majority in Chester sought to avoid this difficulty by an unorthodox expansion of causation principles (and thus allowing for the
recovery of a loss suffered in fact but previously not in law). But the dissentients in both decisions were unpersuaded that the
benefits of vindicating plaintiff rights through the tort of negligence outweighed the detriment done to its doctrinal integrity. It may
eventually emerge that the Rees and Chester decisions were tentative, and therefore somewhat hesitant, steps on the way to
recognising interference with patient autonomy as a compensable loss in itself. While such a bold move would not resolve all
problematic issues, [139] it would avoid the doctrinal difficulties exposed in the dissents to both decisions. Furthermore, it would
make it unnecessary to consider whether the damages awarded in these decisions should be regarded as vindicatory. The awards
could then readily be characterised as compensation for the (novel) head of damages, the interference with patient autonomy, and
be assessed, in the conventional way, by reference to the consequences this wrong had for the individual plaintiff.

Privacy
Privacy

There is a growing body of case law dealing with the remedies for invasions of privacy. [140] In the United Kingdom, the enactment
of the Human Rights Act 1998 (UK) led the courts to expand the protection of privacy on the basis of the action for breach of
confidence. It is now accepted that a claimant will be able to recover compensatory damages for foreseeable pecuniary as well as
non-pecuniary losses. Even though there is some uncertainty as to what extent the equitable basis of the breach of confidence
doctrine affects damages awards, there is no suggestion in the United Kingdom that the award has a vindicatory character.

In Australia, on the other hand, appellate courts have yet to recognise invasions of privacy as a distinct civil wrong. [141] However, in
a first instance decision, Grosse v Purvis [2003] Aust Torts Reports 81-706, the District Court of Queensland awarded damages for
a range of torts, including an
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invasion of privacy. In assessing damages against the plaintiff's former lover, who had been stalking her, Skoien DCJ awarded
compensatory damages of $108,000, which included a discrete amount of $25,000 as vindicatory damages, as well as a further
$50,000 aggravated and $20,000 exemplary damages. Putting to one side questions about the role such first instance cases [142]

play in developing the action for privacy at common law in Australia, the court did not offer a insufficient explanation as to why
damages for breach of the right to privacy must contain a component for vindication of that right. [143] The decision highlights the
need to carefully consider the relationship between vindicatory damages on the one hand, and ordinary compensatory awards,
aggravated and exemplary damages on the other hand, in order to avoid the risk of doubling up on vindication.

The proper role of vindication in the law of torts
The proper role of vindication in the law of torts

Vindication is a significant function of the law of remedies. It plays an important role in civil law by protecting rights, reinforcing
duties and signalling when wrongdoing has taken place. Further, the law, in granting remedies, vindicates actions taken and values
held: a claimant's action in seeking legal redress and lawful remedies and the sense of indignity or outrage that in some cases will
be caused by wrongdoing. It is not surprising that, in an era when human rights jurisprudence gains increasing influence on United
Kingdom torts law, the remedies discourse in torts law also shows more willingness to regard vindication of rights as a touchstone
of providing effective relief. However, this article advocates adopting a cautious approach towards a vindicatory analysis in the
assessment of torts damages.

Based on the cases and commentary discussed above, this article advances the following conclusions:
1. In the law of remedies, vindication means, essentially, making good the claimant's rights through the award of an effective

remedy.
2. Broadly understood, vindication of the plaintiff's legal rights is the effect and a purpose of all private law remedies.
3. Traditionally, the only common law remedy primarily aimed at vindication of the plaintiff's rights is nominal damages. The

vindicatory effect of an award of nominal damages is limited in a similar way to the declaration, in that, while it provides
recognition that rights have been infringed, it is not able (and is not intended) to redress harm caused by the infringement.

4. The primary purposes for which torts damages are awarded are to compensate the plaintiff, punish the defendant or achieve
restitution. Where the award is determined by reference to these purposes, vindication is a subsidiary purpose of granting a
private law remedy. As a subsidiary purpose, the aim of vindication does not affect the quantum. The court affirms the
plaintiff's rights through ordering compensation, punishment or restitution.

5. Vindication can be seen to underlie an award of aggravated damages, if understood as compensation for increased injury to
feelings, albeit as a secondary purpose. Where the defendant's offensive conduct affects the plaintiff's dignitary interest, thus
hurting the plaintiff's feelings or standing in the community, an award of additional damages serves to recognise the plaintiff's
rights and to rebuke the defendant. While having a vindicatory effect, the primary purpose of damages in these cases
remains compensatory. More generally, the language of vindication is resorted to where substantial damages are awarded
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but it is difficult to explain why or how the monetary award achieves compensation. If aggravated damages are regarded as
protecting a distinct right to dignity, vindication becomes the primary purpose of the award. A vindicatory analysis presents
an alternative justification of these awards that avoids the label of punishment.

(2009) 17 Tort L Rev 16 at 43

6. Generally the vindicatory effect and purpose of an award of damages will be implicit. Some private law rights are protected,
however, by an award of damages that expressly serves as vindication. Traditionally, this applies to awards which vindicate
the reputation of a person who has been defamed and to vindicate rights or interests that are protected by the tort of
trespass (bodily integrity, physical liberty, property rights) where the claimant does not show loss but an award of nominal
damages would not sufficiently protect the plaintiff's right. Further, in Ashley v Chief Constable of Sussex Police Lord Scott
anticipated the possibility of an award of vindicatory damages for assault and battery in addition to compensation.

7. A distinct category of vindicatory damages has been recognised in public law for the infringement of human rights. These are
cases where a substantial award of damages is considered necessary for the effective protection of the plaintiff's rights. In
this instance, vindication can be identified as the primary purpose of the award of damages.

8. Recent cases show an inclination to extend this vindicatory analysis beyond these traditional categories. Two United
Kingdom cases have controversially extended this rights-based analysis into medical negligence cases where the patient's
autonomy was interfered with but where, on ordinary principles, compensatory damages would not have been available. In
Rees v Darlington Memorial Hospital NHS Trust, the claimant received a conventional award to protect her right to family
planning, and in Chester v Afshar, causation principles were extended to allow the plaintiff to recover for a negligent failure to
be warned. These cases show a willingness to provide vindication without compensation (Rees) and through compensation
by an unorthodox application of causation principles (Chester). However, it would be more attuned to the doctrinal structure
of negligence to recognise patient autonomy as a distinct head of loss and to award damages to compensate plaintiffs for
interference with that interest.

9. Vindication can be a secondary purpose of awards of compensatory, restitutionary and exemplary damages. The strength of
the vindicatory effect and the extent to which vindication is a purpose of granting the remedy will vary depending on the
nature of the remedy and the interest it aims to protect.

10. There is a role for vindication as the primary purpose of an award of damages in the following circumstances:
(a) where a substantial award of damages is necessary for the effective protection of the plaintiff's rights but the award

cannot be explained or justified as compensatory, restitutionary or exemplary damages. These circumstances will
arise where a right is of such significance, or an invasion of such severity, that the need to vindicate the right, to deter
the wrongdoing and to appease the plaintiff requires a remedy that goes beyond a mere declaration of infringement of
right, compensation or restitution; and

(b) where no other coercive remedy or order is available that will sufficiently vindicate rights that have been infringed.
This will apply, in particular, to causes of action which arise under legislation that excludes the award of exemplary damages,
for example human rights legislation. Vindicatory damages also present an alternative to exemplary damages in torts law
because they avoid some of the concerns traditionally associated with punishing plaintiffs in private law proceedings.

11. The attractions of an award of damages for the purpose of vindication are that:
(a) it reduces the need to stretch the bounds of compensation or restitution to explain non-punitive awards;
(b) non-compensatory purposes are achieved without resorting to punishment, in particular where exemplary damages

are unavailable; and
(c) it ensures the availability of a remedy which is sufficiently robust and flexible to make good the infringed rights.

12. The concerns about awarding vindicatory damages for torts where damages traditionally have been only awarded for the
primary purposes of compensation, restitution and punishment are that:
(a) awards may be made without proper consideration of the relationship of vindication to compensatory (including

aggravated) damages and exemplary damages with consequent blurring of the purpose of each and potential
doubling up;
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(b) an award of vindicatory damages may heighten the existing uncertainty as to the bounds of compensation without
providing a clear basis for departing from the compensation principle; and

(c) there is no clear measure for assessing an award of vindicatory damages.
13. In the event that damages are granted for the primary purpose of vindicating rights, courts need to be explicit about how the

damages achieve that objective. The case law concerning torts where vindication has traditionally been understood to be a
purpose of an award of damages sheds little light on this question, mostly because awards in those cases are at large.
Before adopting the approach taken in cases arising under human rights legislation, further analysis is required to determine
the applicability of the assessment principles for public law damages to private law claims.
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Footnotes

* Normann Witzleb, Senior Lecturer in Law, Monash University; Robyn Carroll, Senior Lecturer in Law, The University of
Western Australia. An earlier version of this article was presented at the Obligations IV Conference (July 2008) in
Singapore and at the Faculty Roundtable Series of American University, Washington College of Law (September
2008). The authors would like to thank Professors Robert Stevens, Craig Rotherham and Jenny Steele and Dr Tsachi
Keren-Paz for their helpful comments.

1 There are a multitude of other reasons that parties bring legal proceedings. These include forcing disclosure about the
circumstances surrounding a harmful incident, obtaining an acknowledgment of responsibility for causing harm and
preventing similar harm to others by publicising the event and the litigated outcome.

2 Except possibly, an award of contemptuous damages. The derisory amount awarded as contemptuous damages
amounts to a declaration of the claimant's rights combined with an admonition of the claimant: Burrows A, Remedies
for Torts and Breach of Contract (3rd ed, Oxford University Press, Oxford, 2004) pp 590-591.

3 Tettenborn explains that damages awarded for torts that are actionable per se have the aim of vindicating rights such
as property, bodily integrity and reputation, and that these rights are considered so important that any attack on them
should attract some sort of symbolic legal consequence: Tettenborn A (ed), The Law of Damages (Lexis Nexis UK,
London, 2003) at [1.44].

4 Ashley v Chief Constable of Sussex Police [2008] 1 AC 962 at [22] (Lord Scott); Grosse v Purvis [2003] Aust Torts
Reports 81-706 at [474]-[475].

5 Pearce D and Halson R, "Damages for Breach of Contract: Compensation, Restitution and Vindication" (2008) 28
OJLS 73; Lord Scott, "Damages" [2007] LMCLQ 465. See also Stevens R, Torts and Rights (Oxford University Press,
Oxford, 2007), who distinguishes between damages awarded as a substitute for the right infringed and damages for
loss by the plaintiff (or gain by the defendant) consequential upon infringement of the right (in particular, pp 59 ff).

6 Rogers WVH, Winfield & Jolowicz on Tort (17th ed, Sweet & Maxwell, London, 2006) at [22-5].
7 The Oxford English Dictionary (2nd ed, Clarendon Press, Oxford, 1989), Vol XIX, gives five meanings. Dagan H,

Unjust Enrichment: A Study of Private Law and Public Values (Cambridge University Press, Cambridge, 1997) p 9,
fn 28, defines vindication as (i) a mischief (…) is remedied; and, at the same time, (ii) the available remedy generates
such ex ante incentives that regulate a behaviour which conforms with the aspired goal.

8 A distinct meaning of vindication, which need not be discussed in this article, is that given to actions to defend
proprietary interests in Roman law. This civil action, from the Latin rei vindicatio, refers to the claiming of a thing as
one's own; the asserting of a right or title in or to a thing. See eg Virgo G, Vindicating Vindication: Foskett v McKeown
Reviewed in Hudson A (ed), New Perspectives on Property Law, Obligations and Restitution (Routledge Cavendish,
London, 2004) p 203. To avoid confusion with this (civil law) meaning of vindication, Zakrzewski R, Remedies
Reclassified (Oxford University Press, Oxford, 2005) prefers the term effectuate when referring to the giving effect of a
substantive right (pp 54, 57).

9 Oxford English Dictionary, n 7, p 641.
10 Oxford English Dictionary, n 7, p 641.
11 Williams v Settle [1960] 1 WLR 1072; Cruise v Terrell [1922] 1 KB 664 at 670; Whitham v Kershaw (1886) 16 QBD

613 at 618; Emblen v Myers (1860) 6 H & N 54; 158 ER 23; see also Bower GS, A Code of the Law of Actionable
Defamation (2nd ed, Butterworth & Co, London, 1923) p 156.

12 See eg Rose v Buckett [1901] 2 KB 449 (Collins LJ); see also Pratt v British Medical Association [1919] 1 KB 244. See
also Stroud's Judicial Dictionary of Words and Phrases (7th ed, Sweet & Maxwell, London, 2006) Vol 3; Butterworths
Concise Australian Legal Dictionary (2nd ed, Butterworths, Sydney, 1998); Black's Law Dictionary (8th ed,
Thomson/West, St Paul, 2004).

13 Uren v John Fairfax & Sons (1966) 117 CLR 118 at 149 (Windeyer J).
14 Oxford English Dictionary, n 7, p 641.
15 Oxford English Dictionary, n 7, p 642.
16 Fose v Minister of Safety and Security [1997] ZACC 6; 1997 (3) SA 786 at [82] (Didcott J); adopted in [2008] 1 NZLR

429 at [253] (Blanchard J).
17 Plenty v Dillon (1991) 171 CLR 635 at 654 (Gaudron and McHugh JJ).
18 Constantine v Imperial Hotels Ltd [1944] KB 693.
19 Ma Bik Yung v Ko Chuen [2000] 1 HKLRD 514.
20 Merson v Cartwright [2006] 3 LRC 264; [2005] UKPC 38 at [18] (Bahamas).
21 [2008] 1 NZLR 429.
22 For example, [2008] 1 NZLR 429 at [253] (Blanchard J).
23 Cf [2008] 1 NZLR 429 at [232] (Blanchard J).
24 [2008] 1 NZLR 429; [2000] 3 NZLR 136 (Thomas J).
25 This difference has also been recognised in other contexts. For example, in his defence of exemplary damages,

Edelman points out that the objection that they have a punitive effect can also be levelled at many other awards of
damages. Distinguishing deterrence and punishment as rationales for exemplary damages, he then argues that
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deterrence is a legitimate role of private law damages: Edelman J, In Defence of Exemplary Damages in Rickett C
(ed), Justifying Private Law Remedies (Hart Publishing, Oxford, 2008) pp 233-234.

26 See also TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd [2008] Aust Torts Reports 81-931; [2008] NSWCA 9 at [40]
(trespass).

27 McInnes M, "Gain, Loss and the User Principle" [2006] RLR 76 at 78-79.
28 Quoting Waddams SM, The Law of Damages (2nd ed, Canada Law Book Co, Toronto, 1983) pp 562-563 (emphasis

added).
29 For example, in the context of tort claims for child abuse, Case P, Compensating Child Abuse in England and Wales

(Cambridge University Press, Cambridge, 2007) p 37.
30 Tilbury M, "Reconstructing Damages" (2003) 27 MULR 697; Edelman J, "The Meaning of Damages at Common Law

and in Equity" in Robertson A (ed), The Law of Obligations: Connections and Boundaries (UCL Press, London, 2003)
p 31.

31 See The Mediana [1900] AC 113 at 116 (Lord Halsbury).
32 [1964] AC 1129 at 1221, 1232-1233 (Lord Devlin).
33 In the context of defamation, the plaintiff is not required to show an actual loss of reputation or actual injury to feelings.
34 Reynolds v Times Newspapers Ltd [1998] 3 WLR 862 at 892; Wisdom v Brown (1885) 1 TLR 412; Martin v Benson

[1927] 1 KB 771 at 772.
35 Grobbelaar v News Group Newspapers Ltd [2002] 1 WLR 3024 at [28], [36] (Lord Steyn), at [69] (Lord Millett).
36 Connolly v Sunday Times Publishing Co (1908) 7 CLR 263; Reynolds v Times Newspapers Ltd [1998] 3 WLR 862 at

892.
37 See Tilbury M, Civil Remedies, Vol I: Principles of Civil Remedies (Butterworths, Sydney, 1990) at [8005]; Lord Scott,

n 5 at 469.
38 Livingstone v Rawyards Coal Co (1880) 5 App Cas 25 at 39 (Lord Blackburn) for tort; Robinson v Harman (1848) 1 Ex

850 at 855; 154 ER 363 (Parke B) for contract.
39 For an argument that compensation of harm is insufficient rectification of the wrong, see Lazar SRM, "Corrective

Justice and the Possibility of Rectification" (2008) 11 Ethical Theory & Moral Practice 355 at 359. Lazar argues that
rectification of an injury requires an uncoerced full apology made by the injurer. Contrast Carroll, who argues that a
coerced apology can in some circumstances serve both compensatory and vindicatory purposes: Carroll R, Beyond
Compensation: Apology as a Private Law Remedy in Berryman J and Bigwood R (eds), The Law of Remedies: New
Directions in the Common Law (Irwin Law, Toronto, 2009).

40 See eg Windeyer J's scepticism of the compensatory rationale of damages for pain and suffering in Skelton v Collins
(1966) 115 CLR 94 at 130: I am unable myself to understand how monetary compensation for the deprivation of the
ability to live out life with faculties of mind and body unimpaired can be based upon an evaluation of a thing lost. It
must surely be based upon solace for a condition created not upon payment for something taken away.

41 John Fairfax & Sons Ltd v Kelly at 138 (Samuels JA); Luntz H, Assessment of Damages for Personal Injury and Death
(4th ed, Butterworths, Sydney, 2002) at [3.1.2].

42 Tilbury M, Factors Inflating Damages Awards in Finn PD (ed), Essays on Damages (Law Book Co, Sydney, 1992)
pp 86, 99.

43 Tettenborn has similarly argued that the concept of loss is unhelpful in difficult compensation cases: Tettenborn A,
What is a Loss? in Neyers JW, Chamberlain E and Pitel SGA (eds), Emerging Issues in Tort Law (Hart Publishing,
Oxford, 2007) p 441. He suggests that a valuation approach should be adopted instead, which would involve looking
first at the interest which has been infringed and then seeking to value it. Both this valuation approach and a
vindicatory approach provide alternative frameworks for the assessment of damages but do not guide the decision
how the right or interest affected should be valued.

44 McCarey v Associated Newspapers Ltd (No 2) [1965] 2 QB 86 at 104 (Pearson LJ).
45 Lord Hailsham LC in Cassell & Co Ltd v Broome [1972] AC 1027 at 1060.
46 Lamb v Cotogno (1987) 164 CLR 1 at 8 (Mason CJ, Brennan, Deane, Dawson and Gaudron JJ).
47 English Law Commission, Aggravated, Exemplary and Restitutionary Damages, Report No 247 (1997) at [2.42],

Recommendations 1 and 2.
48 Tilbury, n 37 at [3208]-[3221]; Tilbury, n 41, pp 86, 89-90; Berryman J, "Reconceptualising Aggravated Damages:

Recognising the Dignitary Interest and Referential Loss" (2004) 41 San Diego L Rev 1549.
49 Uren v John Fairfax & Sons (1966) 117 CLR 118; Harris D, Campbell D and Halson R, Remedies in Contract and Tort

(2nd ed, Butterworths, London, 2002) p 582; Stoll H, "Penal Purposes in the Law of Tort" (1970) 18
American J of Comp L 3 at 14; Tilbury, n 30 at 697.

50 Some authors regard them as indistinguishable and propose that they should be abolished: Cane P, The Anatomy of
Tort Law (Hart Publishing, Oxford, 1997) p 79.

51 Birks P, "Harassment and Hubris – The Right to an Equality of Respect" (1997) 32 Irish Jurist 1.
52 For a critique of this idea, see Tilbury M, Coherence, Non-pecuniary Loss and the Construction of Privacy in Berryman

and Bigwood, n 39.
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feelings and the punitive award against the injury of the right to equality of respect. Presumably, the punitive award
would act as a top-up award for cases in which compensation would be insufficient to mark the court's indignation.

55 Beever A, "The Structure of Aggravated and Exemplary Damages" (2003) 23 OJLS 87 at 91.
56 Beever, n 55 at 89.
57 Berryman, n 48; Chapman B, "Punitive Damages as Aggravated Damages: The Case of Contract" (1990) 16 Can

Bus LJ 269 at 279 (proposing that damages for loss of dignity should be a fixed quantum for all individuals regardless
of how the indignity arose).

58 Beever, n 55 at 92.
59 This is the approach suggested in Thompson v Commissioner of Police of the Metropolis [1998] QB 498 at 516 (albeit

in the context of injury to feelings).
60 However, if the affected interest, as Birks advocates, was protected through an independent tort of contemptuous
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61 Sedgwick T, A Treatise on the Measure of Damages (3rd ed, JS Voorhies, New York, 1858).
62 [1964] AC 1129; see also New South Wales v Riley at [138] (Hodgson JA, Sheller JA and Nicholas J agreeing).
63 Beever, n 55 at 98.
64 Beever, n 55 at 99.
65 [1964] AC 1129; cited with approval by Lord Hutton in Kuddus v Chief Constable of Leicestershire Constabulary [2002]
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66 Whitfeld v De Lauret & Co Ltd (1920) 29 CLR 71 at 77; Gray v Motor Accident Commission (1998) 196 CLR 1
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67 Uren v John Fairfax & Sons (1966) 117 CLR 118, affirmed in Australian Consolidated Press v Uren [1969] 1 AC 590;

Vorvis v Insurance Corp of British Columbia [1989] 1 SCR 1085.
68 Lord Devlin in [1964] AC 1129 at 1221; Lord Scott in Kuddus v Chief Constable of Leicestershire Constabulary [2002]

2 AC 122 at [95].
69 See also Stevens, n 5, pp 85-88 (suggesting that they should be understood as retribution for the infringement of the

plaintiff's right, rather than as deterrence); contrast Edelman, n 25, p 234 (arguing that deterrence is a legitimate role
for private law remedies and defending exemplary damages on that basis).

70 Cassell & Co Ltd v Broome [1972] AC 1027 at 1121-1122; New South Wales v Ibbett [2005] NSWCA 445 at [79].
71 For example, Constitution of the Bahamas, Art 28(1); Canadian Charter of Rights and Freedoms, s 24(1); for the New

Zealand Bill of Rights Act 1990 (NZ), see [1994] 3 NZLR 667 (Baigent's Case); Constitution of Trinidad and Tobago,
s 14; Human Rights Act 1998 (UK), s 8(1). No monetary relief is available under the Charter of Human Rights and
Responsibilities Act 2006 (Vic), s 39(3).

72 Attorney-General of Trinidad and Tobago v Ramanoop [2006] 1 AC 328; Merson v Cartwright [2006] 3 LRC 264;
[2005] UKPC 38.

73 The Bahamian dollar (BSD) has parity with the United States dollar.
74 [2008] 1 NZLR 429 at [1088] (Elias CJ); Wilding v Attorney-General [2003] NZLR 787 at 792. See also

Attorney-General of Trinidad and Tobago v Ramanoop [2006] 1 AC 328 at [18].
75 Human Rights Act 1998 (UK), s 8(3).
76 Anufrijeva v Southwark London Borough Council [2004] QB 1124 at [53]; R (Greenfield) v Secretary of State for the

Home Department [2005] 1 WLR 673. Beginning with Golder v United Kingdom (1975) 1 EHRR 524 at [46], the
European Court of Human Rights routinely regards its mere finding of a violation as just satisfaction but the degree of
non-pecuniary harm, the seriousness of the violation as well as the conduct of applicant and respondent are taken into
account in deciding whether compensation is required to afford the applicant adequate redress.

77 Eicke T and Scorey D, Human Rights Damages, Principles and Practice (Sweet & Maxwell, London, looseleaf) at
[A-4-040]; [2008] 1 NZLR 429 at [309] (Tipping J) described this approach as regarding damages as a remedy of last
resort.

78 [1994] 3 NZLR 667 (Baigent's Case) at 678 (Cooke P); [2008] 1 NZLR 429 at [106] (Elias CJ) referring to Art 2(3) of
the International Covenant on Civil and Political Rights, at [231] (Blanchard J), at [300] (Tipping J).

79 [2008] 1 NZLR 429 at [253] (Blanchard J).
80 Lord Nicholls referred (at [16]) to Cooke P's observations in [1994] 3 NZLR 667 (Baigent's Case) at 678 and

Thomas J's judgment in [2000] 3 NZLR 136 at 152.
81 See also s 10 of the Constitution of Trinidad and Tobago which allows the court to provide redress (s 10(1)) and to

make such orders … as it considers appropriate for the purpose of enforcing, or securing the enforcement, of a
constitutional provision protecting the complainant.

82 The purpose of the vindicatory award is not a punitive purpose (at [18]).
83 This passage was cited, with apparent approval, by Tipping J in [2008] 1 NZLR 429 at [316].
84 Lord Scott, n 5 at 471.
85 See the discussion in Steele J, "Damages in Tort and under the Human Rights Act: Remedial or Functional

Separation" (2008) 67 CLJ 606.
86 See also Attorney-General of Trinidad and Tobago v Ramanoop [2006] 1 AC 328.
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87 See also Cullen v Chief Constable of the Royal Ulster Constabulary [2004] 1 WLR 1763 at [84] (Lord Millett); Van
Colle v Chief Constable of the Hertfordshire Police [2008] 3 WLR 593 at [138] (Lord Brown); Suratt v Attorney-General
of Trinidad and Tobago [2008] UKPC 38.

88 In Kuddus v Chief Constable of Leicestershire Constabulary [2002] 2 AC 122, Lord Scott expressed his opposition to
exemplary awards from the Bench.

89 Lord Scott, n 5.
90 Weinrib considers that an award designed to redress disrespect for rights generally is incompatible with the precepts

of corrective justice and falls within the province of criminal law: see Weinrib E, "Restitutionary Damages as Corrective
Justice" (2000) 1 Theoretical Inquiries in Law 1 at 29. Other, broader notions of corrective justice see a role even for
punishment where it repairs moral injury: see Lee PW, "Contract Damages, Corrective Justice and Punishment"
(2007) 70 Mod L Rev 887.

91 On the difficulties of measuring damages to remedy wrongful interference with human dignity, see Hammond G,
Beyond Dignity in Berryman and Bigwood, n 39.

92 Rotherham C, "The Conceptual Structure of Restitution for Wrongs" (2007) 66 CLJ 172; Burrows A, "Are Damages on
the Wrotham Park Basis Compensatory, Restitutionary or Neither?" in Saidov A and Cunnington R (eds), Contract
Damages – Domestic and International Perspectives (Hart Publishing, Oxford, 2008) p 165.

93 Followed in Jaggard v Sawyer [1995] 1 WLR 269.
94 Pearce and Halson, n 5.
95 Stevens, n 5, Ch 4; McInnes M, Accounts of Profits for Common Law Wrongs in Degeling S and Edelman J (eds),

Equity in Commercial Law (Lawbook Co, Sydney, 2005) p 416. See also Edelman J, Gain-based Damages and
Compensation, in Burrows A and Lord Rodger of Earlsferry, Mapping the Law (Oxford University Press, Oxford, 2006)
pp 141, 157. For a critique, see Rotherham C, "Wrotham Park Damages and Accounts of Profits: Compensation or
Restitution" [2008] LMCLQ 25 at 42-47.

96 Stevens, n 5, p 60.
97 Stevens R, Damages and the Right to Performance: A Golden Victory or Not? in Neyers JW, Bronaugh R and Pitel

SGA (eds), Exploring Contract Law (Hart Publishing, Oxford, 2009); Stevens, n 5, pp 79-84; for a critique see Burrows,
n 92, pp 181-185.

98 McInnes, n 27 at 85.
99 Blackstone W, Commentaries, Vol iii, cap 8 (notes), cited in Bower, n 11, p 157.
100 This echoes comments by Dixon J in Smith's Newspapers Ltd v Becker (1932) 47 CLR 279 at 300 that the amount

awarded to the victim of a public outrage [must be] enough to serve at once as a solatium, vindication and
compensation to him and a requital to the wrongdoer.

101 Carson v John Fairfax & Sons Ltd (1993) 178 CLR 44 at 60-61 (Mason CJ, Deane, Dawson and Gaudron JJ)
(citations omitted).

102 Uren v John Fairfax & Sons (1966) 117 CLR 118 at 150 (Windeyer J), echoing comments by Dixon J in Smith's
Newspapers Ltd v Becker (1932) 47 CLR 279.

103 The uniform provisions impose a ceiling on the award of damages for non-economic loss, prohibit the award of
exemplary damages and require an appropriate and rational relationship between the harm sustained by the plaintiff
and the amount of damages awarded. See eg Defamation Act 2005 (NSW), ss 34-37. In doing so, they largely mirror
the damages provisions of the former Defamation Act 1974 (NSW), ss 46A and 46.

104 In Rogers v Nationwide News Pty Ltd (2003) 216 CLR 327, the High Court did not see a divergence between the
common law principles espoused by Windeyer J in Uren v John Fairfax & Sons (1966) 117 CLR 118 at 150 and the
statutory regime contained in the Defamation Act 1974 (NSW). This suggests that the new uniform provisions, which
largely follow the former New South Wales legislation, will similarly be interpreted as not affecting the pre-existing case
law in relation to the functions of defamation damages. See also Attrill v Christie [2007] NSWSC 1386.

105 But see the critical analysis in New South Wales Law Reform Commission, Defamation, Report 75 (1995) at [2.13].
106 Samuels JA in John Fairfax & Sons Ltd v Kelly.
107 Carson v John Fairfax & Sons Ltd (1993) 178 CLR 44 at 60-61 (Mason CJ, Deane, Dawson and Gaudron JJ); Rogers

v Nationwide News Pty Ltd (2003) 216 CLR 327 at [60] (Hayne J), see also at [35].
108 Smith v John Fairfax & Sons Ltd (1987) 81 ACTR 1 at 25.
109 Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419 at [1371].
110 See also Cassell & Co Ltd v Broome [1972] AC 1027 at 1076-1077; see also Gleaner Co Ltd v Abrahams [2004] 1 AC

628 at [71].
111 John Fairfax & Sons Ltd v Kelly at 142 (McHugh JA).
112 Amalgamated Television Services Pty Ltd v Marsden [2002] NSWCA 419 at [1527].
113 Vacik Distributors Pty Ltd v Australian Broadcasting Corp (No 8) [2000] NSWSC 732.
114 New South Wales Law Reform Commission, n 105, Ch 6; Milo D, Defamation and Free Speech (Oxford University

Press, Oxford, 2008) pp 261-266.
115 The New South Wales Law Reform Commission, n 105 at [6-4], suggests that a speedy resolution of the issue is also
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ICLQ 763 at 778.
117 Schauer F, "Social Foundations of the Law of Defamation: A Comparative Analysis" (1981) 1 Journal of Media Law

and Practice 1; Bezanson RP, Cranberg G and Soloski J, "Libel Law and the Press: Setting the Record Straight"
(1985) 27 Iowa L Rev 215 at 220.

118 Cf Tilbury, n 42, p 86.
119 For example, where a person was unaware that she had been falsely imprisoned: Murray v Ministry of Defence [1988]

1 WLR 692.
120 See also Karagozlu v Commissioner of Police for the Metropolis [2007] 1 WLR 1881.
121 Merson v Cartwright [2006] 3 LRC 264; [2005] UKPC 38; Lord Scott, n 5.
122 See also Steele, n 85.
123 Entick v Carrington (1765) 19 St Tr 1029 at 1066; 95 ER 807 (Lord Camden LCJ).
124 TCN Channel Nine Pty Ltd v Anning at [107] (Spigelman CJ).
125 Merest v Harvey (1814) 5 Taunt 442; 128 ER 761.
126 Confirmed in New South Wales v Ibbett (2006) 229 CLR 638.
127 Mason P, Grove J agreeing.
128 Cf Lord Edmund-Davies in Morris v Beardmore [1981] AC 446 at 462.
129 See the eponymous article by Nolan D, "New Forms of Damage in Negligence" (2007) 70 Mod L Rev 59.
130 See also Lord Scott in Rees v Darlington Memorial Hospital NHS Trust [2004] 1 AC 309 at [148].
131 Nolan, n 129 at 79.
132 Nolan, n 129 at 79.
133 Lord Blackburn in Livingstone v Rawyards Coal Co (1880) 5 App Cas 25 at 39.
134 Similarly, Beever argues that the figure of £15,000 ought to be seen as a starting point for determining the appropriate

level of compensation and as a tariff rather than a conventional sum, which can be adjusted to the circumstances of
the case: Beever A, Rediscovering the Law of Negligence (Hart Publishing, Oxford, 2007) p 400.

135 In an involuntary pregnancy case before the British Columbia Supreme Court, Groberman J characterised the losses
suffered as primarily non-pecuniary and, rejecting a conventional sum as contrary to principle (at [181]), assessed
general damages on an individualised basis: Bevilacqua v Altenkirk (2004) 242 DLR (4th) 338.

136 Both Lords Steyn and Hope participated in the decision in McFarlane v Tayside Health Board [2000] 2 AC 59 which
denied the healthy parents damages for the financial costs of raising a healthy child born after a failed sterilisation.

137 This fundamental principle has recently been reaffirmed by the House of Lords in Johnston v NEI International
Combustion Ltd [2008] 1 AC 281 (asymptomatic pleural plaques caused through negligent exposure to asbestos,
which increased risk of future asbestos-related disease and caused anxiety about that risk, did not constitute
actionable damage).

138 Amirthalingam K, The Changing Face of the Gist of Negligence in Neyers, Chamberlain and Pitel, n 43, p 467; Jansen
N, "Duties and Rights in Negligence: A Comparative and Historical Perspective on the European Law of
Extracontractual Liability" (2004) 24 OJLS 443.

139 In particular, the quantification of the award would remain a practical problem. See also Stevens, n 5, pp 77-78.
140 See further Witzleb N, "Monetary Remedies for Breach of Confidence in Privacy Cases" (2007) 27 LS 430.
141 Australian Broadcasting Corp v Lenah Game Meats Pty Ltd (2001) 208 CLR 199; Giller v Procopets [2008] VSCA 236.

The Australian Law Reform Commission has recently recommended the enactment of a statutory cause of action for
serious invasions of privacy: ALRC, For Your Information: Australian Privacy Law and Practice, ALRC Report 108
(2008).

142 In Doe v Australian Broadcasting Commission [2007] VCC 281, the County Court of Victoria allowed an action for
breach of statutory duty, negligence, breach of confidence and breach of privacy. The plaintiff, who had been
assaulted and raped by her estranged husband, was publicly identified as the victim of these offences when the
defendant reported the trial of her former partner. In awarding damages for pecuniary loss, psychiatric injury as well as
hurt, distress, embarrassment, humiliation, shame and guilt as a result of the broadcasts, the court made no reference
to vindication.

143 In Grosse v Purvis [2003] Aust Torts Reports 81-706 at [474], Skoien J simply stated that the same approach must be
taken as in trespass and defamation cases.
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