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As is well known to all gathered here in Paisley for this conference, the train of events which 
led to the great case of Donoghue v Stevenson1 and Lord Atkin’s neighbour principle was set 
in motion on 26 August 1928 when Mrs May Donoghue journeyed from her home in Glasgow 
to the Wellmeadow Café in Paisley, where she consumed a concoction of ice cream and 
ginger beer bought for her by a friend. The snail made its appearance on the scene as she 
poured a second glassful of ginger beer out of the bottle.2 Similarly, the entry of the 
neighbour principle into Australian law can be traced back to 3 June 1931, the day on which 
Dr Richard Grant went into the shop of John Martin & Co in Rundle St, Adelaide and 
purchased two pairs of woollen underpants - Golden Fleece Long Johns. After wearing the 
underpants for some hours he developed itching round the ankles, but he continued to wear 
them for a week before changing over to the second pair. The itching gave rise to a severe 
case of dermatitis which caused Dr Grant to be bedridden for 17 weeks and, after a 
temporary recovery, to spend a further period in hospital.3  
 

Dr Grant brought an action for damages in the Supreme Court of South Australia, 
suing the retailers for breach of the implied terms of merchantable quality and fitness for 
purpose under the Sale of Goods Act 1895 (SA), and the manufacturers, Australian Knitting 
Mills, for breach of the manufacturer’s duty of care. Each garment had been wrapped in a 
paper parcel by the manufacturer. It was established to the satisfaction of the court that the 
dermatitis was caused by the presence of a deleterious chemical; Murray CJ accepted that 
wearing the underwear for a week without washing it was ‘the ordinary custom of ordinary 
people’.4 Both retailer and manufacturer were held liable, but the High Court by majority 
reversed each finding.5 As against the retailer, it held that the goods were of merchantable 
quality and there was no reliance on his skill and judgment; as for the manufacturer, 
arguments based on Donoghue v Stevenson were rejected on the ground that there had 
been no breach of duty. The only judge to suggest that the case represented an important 
landmark was Evatt J, the sole dissentient.  
 

However, it was a different story when the case was appealed to the Privy Council.6 
The court confirmed that the retailer was liable for breach of the Sale of Goods Act implied 
terms, taking a different view of the law from that which had found favour in the High Court. 
More importantly for present purposes, Lord Wright applied the manufacturer’s duty as 
outlined by Lord Atkin in Donoghue v Stevenson,7 and attempts made in argument to 

                                                 
1
 [1932] AC 562. 

2
 But was it ginger beer? Tom Muirhead, a student of mine in Western Australia, who hailed from Glasgow, was 

strongly of the opinion that no self-respecting Glaswegian would consume ginger beer with ice cream - and he 
telephoned his father in Glasgow who confirmed his view. They suggest that it is much more likely that the 
beverage in question was lemonade - which Glaswegians refer to as ‘ginger’. 
3
 For background to the case, see M Lunney, ‘Federation and Beyond: What the History of Australian Tort Law 

can tell us’ (2010) 33 Australian Bar Review 77; M Lunney ‘Causation, Science and Sir Owen Dixon’ (2005) 9 
Australian Journal of Legal History 205; R French (Chief Justice of Australia), ‘Science and Judicial Proceedings - 
Seventy-Six Years On’ (2009) 17 Journal of Law and Medicine 206. Lunney and French both refer to an important 
paper delivered by Sir Owen Dixon six months after Grant’s case: Sir Owen Dixon, ‘Science and Judicial 

Proceedings’, speech given on 30 September 1933 to Medico-Legal Society of Victoria, in S Woinarski (ed), 
Jesting Pilate and Other Papers and Addresses by the Right Honourable Sir Owen Dixon (Melbourne, Law Book 
Co, 1965), 11-23. 
4
 M Lunney ‘Causation, Science and Sir Owen Dixon’ (2005) 9 Australian Journal of Legal History 205 n 3. 

5
 Australian Knitting Mills Ltd v Grant (1933) 50 CLR 387. 

6
 Grant v Australian Knitting Mills Ltd (1935) 54 CLR 49; [1936] AC 85. For contemporary comment, see N Pilcher 

and OH Beale, ‘Grant v Australian Knitting Mills - Liabilities of Manufacturers and Retailers’ (1935) 9 Australian 
Law Journal 288. 
7
 [1932] AC 562 at 599: ‘If your Lordships accept the view that this pleading discloses a relevant cause of action 

you will be affirming the proposition that by Scots and English law alike a manufacturer of products, which he sells 
in such a form as to show that he intends them to reach the ultimate consumer in the form in which they left him 
with no reasonable possibility of intermediate examination, and with the knowledge that the absence of 
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distinguish the case on the ground that there was a difference between paper packets and 
opaque bottles as regards the possibility of intermediate examination, or between food and 
drink to be consumed internally and a garment to be worn externally, were firmly rejected. 
According to Lord Wright, their Lordships were of the opinion that the principle of Donoghue 
v Stevenson was summed up in Lord Atkin’s statement of the manufacturer’s liability; it was 
clear that ‘the decision treats negligence, where there is a duty to take care, as a specific tort 
in itself, and not simply as an element in some more complex relationship or in some 
specialized breach of duty’; and after that case the lack of privity of contract between the 
parties was no objection to the imposition of liability.8 
 

It will be noticed that in this passage Lord Wright made reference to three of the four 
propositions for which Donoghue v Stevenson is now renowned. The most specific is the 
statement of the duty of a manufacturer of products, stated by Lord Atkin at the end of his 
judgment9 and quoted verbatim by Lord Wright.10 This, the so-called ‘narrow rule’ in 
Donoghue v Stevenson, has been the source of a stream of authority on that variety of 
negligence now generally referred to as products liability. At the other extreme, Lord Atkin 
confirmed that negligence was a tort in itself, and not simply a way of breaching a number of 
more specific duties.11 With hindsight, it seems easy to recognise that the modern tort of 
negligence had been in existence for a century before Donoghue v Stevenson,12 though in 
the 1920s some, such as Salmond,13 refused to recognise this fact. In between was another 
ruling of major importance, repudiating the so-called privity of contract fallacy and holding 
that while the existence of contractual relations between the parties might be all-important if 
an action for breach of contract was in contemplation, it was irrelevant to the existence of a 
duty of care in negligence14 - a principle which not only opened up the possibility of 
manufacturers being held liable to consumers but also made possible the recognition of new 
duties in other areas such as negligent statements15 and lessors and vendors of real 
property.16    
 

Conspicuously absent from Lord Wright’s judgment is any specific endorsement of 
Lord Atkin’s neighbour principle - the well-known statement based on the commandment to 
love your neighbour as yourself, the lawyer’s question ‘who is my neighbour?’ and the 
parable of the good Samaritan which was Jesus’s reply.17 Lord Atkin said that there must be 
some general conception of relations giving rise to a duty of care of which the particular 
cases found in the books are but instances, liability for negligence no doubt being based on a 
general public sentiment of moral wrongdoing for which the offender must pay. He outlined 
that general test as follows: 
 

                                                                                                                                                         
reasonable care in the preparation or putting-up of the products will result in an injury to the consumer’s life or 
property, owes a duty to the consumer to take that reasonable care.’ 
8
 (1935) 54 CLR 49 at 63-64; [1936] AC 85 at 103. 

9
 [1932] AC 562 at 599. 

10
 (1963) 54 CLR 49 at 63. 

11
 [1932] AC 562 at 579. 

12
 It is suggested that the key case is Williams v Holland (1833) 10 Bing 112, where the Court of Common Pleas 

held that an action on the case for negligence would lie where damage was caused directly, as well as indirectly, 
so long as the injury was not wilful: see eg P Handford, ‘Intentional Negligence: A Contradiction in Terms? (2010) 
32 Sydney Law Review 29 at 37-38. 
13

 Until the 8th edition, Salmond’s text contained no chapter on negligence; instead negligence was simply one of 
the general principles of liability dealt with in chapter 1. See eg JW Salmond, The Law of Torts (7th ed by WTS 
Stallybrass, London, Sweet & Maxwell, 1928).  
14

 [1932] AC 562 at 581-582. 
15

 See Candler v Crane, Christmas & Co [1951] 2 KB 164, Denning LJ at 176-177,  dissenting but adopted by the 
House of Lords in Hedley Byrne & Co Ltd v Heller & Partners [1964] AC 465. The leading Australian statement of 
this duty is the judgment of Barwick CJ in Mutual Life & Citizens’ Assurance Co Ltd v Evatt (1968) 122 CLR 556 
at 572-574. 
16

 See Dutton v Bognor Regis Urban District Council [1972] 1 QB 373; Anns v Merton London Borough Council 
[1978] AC 728. For Australian authorities see Parker v South Australian Housing Trust (1986) 41 SASR 493; 
Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313, Dawson J at 342, Toohey J at 347, McHugh J at 
366, Kirby J at 391 (approving concession by appellants that Cavalier v Pope [1906] AC 428 no longer good law). 
17

 Luke 10: 25-37. 
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The rule that you are to love your neighbour becomes in law, you must not injure your 
neighbour; and the lawyer’s question, Who is my neighbour? receives a restricted reply. You 
must take reasonable care to avoid acts or omissions which you can reasonably foresee 
would be likely to injure your neighbour. Who, then, in law is my neighbour? The answer 
seems to be - persons who are so closely and directly affected by my act that I ought 
reasonably to have them in contemplation as being so affected when I am directing my mind 
to the acts or omissions which are called in question. This appears to me to be the doctrine of 
Heaven v Pender,

18
 as laid down by Lord Esher (then Brett MR) when it is limited by the 

notion of proximity introduced by Lord Esher himself and AL Smith LJ in Le Lievre v Gould
19

 
… . I think that this sufficiently states the truth if proximity be not confined to mere physical 
proximity, but be used, as I think it was intended, to extend to such close and direct relations 
that the act complained of directly affects a person whom the person alleged to be bound to 

take care would know would be directly affected by his careless act.
 20 

 
In Grant, the dissenting judgment of Evatt J in the High Court is the only one to refer to this 
passage,21 and even Evatt J pays more attention to the statements about the liability of 
manufacturers - those of Lords Macmillan and Thankerton22 as well as Lord Atkin - in coming 
to a conclusion that the manufacturer should have been liable. 
 

In spite of the fact that it only had a very minor role on its first appearance, the 
neighbour principle has come to play a very important part in the development of Australian 
negligence law. This paper will concentrate on the neighbour principle, rather than the other 
three propositions referred to above, showing how it was the inspiration for the Australian 
attempt to develop a general test for duty of care, and how it became the starting-point for 
the recognition of new areas of duty without direct parallel in English law. But the law of 
negligence is often controversial, and the Australian ‘insurance crisis’ of 2002 and the 
legislative response to that crisis caused a distinguished Tasmanian judge to ask: ‘Is Ms 
Donoghue’s snail in mortal peril?’23 This paper will endeavour to provide an answer.   
 
THE SEARCH FOR A GENERAL PRINCIPLE OF DUTY 
 
Introduction 
 
We are celebrating the eightieth anniversary of Lord Atkin’s judgment in Donoghue v 
Stevenson: for the purposes of analysing attitudes to duty of care and the neighbour 
principle, that period splits neatly into two. In England, though Donoghue v Stevenson 
ushered in an expansionary period in which the law was increasingly prepared to recognise 
new duties, for the first forty years the approach to the neighbour principle was fairly 
cautious. The courts generally treated it as no more than a general indication of the 
circumstances in which the courts might be prepared to recognise a duty which would have 
to be stated in much more specific terms: it was viewed as merely a dictum, with the ‘narrow 
rule’ of manufacturers’ liability constituting the ratio of the case. Thus, the tenth edition of 
Winfield and Jolowicz in 1975 still reminded the reader that the neighbour principle ‘cannot 
and must not be treated as if it were a statutory provision laying down a universal rule for 
decision’24 - a statement which can be found in not dissimilar form in previous editions dating 
back to 1954.25 There were many judicial statements suggesting that the neighbour principle 
on its own was not enough and regard had to be paid to the individual situation.26 On the 
other hand, particularly after Hedley Byrne & Co v Heller & Partners27 extended negligence 

                                                 
18

 (1883) 11 QBD 503. 
19

 [1893] 1 QB 491. 
20

 [1932] AC 562 at 580-581. 
21

 (1933) 50 CLR 387 at 438. 
22

 [1932] AC 562 at 604, 622. 
23

 P Underwood, ‘Is Ms Donoghue’s Snail in Mortal Peril?’ (2004) 12 Torts Law Journal 39. 
24

 WVH Rogers, Winfield and Jolowicz on Tort (10th ed, London, Sweet & Maxwell, 1975), 49. 
25

 T Ellis Lewis, Winfield on Tort (6th ed, London, Sweet & Maxwell, 1954), 484.  
26

 One of the most well-known is Deyong v Shenburn [1946] KB 227, Du Parcq LJ at 233.  
27

 [1964] AC 465. 
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into the realms of statements and economic loss in 1963, a few decisions were bold enough 
to treat the neighbour principle as a sufficient basis for the recognition of a new duty.28 
 

The times began to change in 1970 when Lord Reid in Home Office v Dorset Yacht 
Co Ltd said: 
 

Donoghue v Stevenson … may be regarded as a milestone, and the well-known passage in 
Lord Atkin’s speech should, I think, be regarded as a statement of principle. It is not to be 
treated as if it were a statutory definition. It will require qualification in new circumstances. But 
I think the time has come when we can and should say that it ought to apply unless there is 
some justification or valid explanation for its exclusion.

29
 

 
Seven years later, Lord Wilberforce in Anns v Merton London Borough Council30 formulated 
his two-stage test of duty, which became the accepted test of duty until the end of the 1980s. 
First it was necessary to ask whether there was a sufficient relationship of proximity or 
neighbourhood such that in the defendant’s reasonable contemplation carelessness on his 
part might cause damage to the plaintiff. If so, a prima facie duty of care arose. Then, at the 
second stage, it was necessary to consider whether there were any considerations which 
ought to negative or reduce or limit that duty.31 Under the influence of the ‘Anns two-step’,32 
the courts expanded the scope of negligence in a number of directions, most notably in 
recognising that a contractor owed a duty to take care not to cause pure economic loss to 
another party with whom there was no contractual relationship in Junior Books Ltd v Veitchi 
Co Ltd.33 However, the dissenting speech of Lord Brandon in this case suggested that this 
was a step too far, and before long the House of Lords was casting doubt on the Anns 
formula34 and the Privy Council was suggesting that there were two contradictory 
interpretations of what was involved at the first stage.35 By 1990 Anns had been cast adrift,36 
and the House of Lords in Caparo Industries plc v Dickman37 had begun to look with favour 
on another general summary, this time a three-stage test, which required consideration of 
foreseeability, proximity, and whether the imposition of a duty is fair, just and reasonable.38 
Even this test remained somewhat controversial as regards the place of public policy issues, 
and by 2006 the House of Lords had moved on once again: in Customs and Excise 
Commissioners v Barclays Bank plc39 it was suggested that the three-stage test was only 
one of three possible approaches to the determination of duty of care, the others being 
assumption of responsibility40 and the incremental test.41 Where we will be on the hundredth 
anniversary of Donoghue v Stevenson it is impossible to foresee.      

                                                 
28

 Eg Clay v AJ Crump & Sons Ltd [1964] 1 QB 533, Ormerod LJ at 556-557 (‘Is this a case in which it can be said 
that the plaintiff was so closely and directly affected by the acts of the architect as to have been reasonably in his 
contemplation when he was directing his mind to the acts or omissions which are called in question? In my 
judgment, there must be an affirmative answer to that question.’), Upjohn LJ at 567 (‘[I]t is plain that this test, 
though given in relation to a defective bottle, may be properly applied to a much wider range of circumstances. … 
I cannot see any logical reason why it should not be applied to this case.’). See also the cases cited in Winfield 
and Jolowicz (above n 24), 49 n 26. 
29

 [1970] AC 1004 at 1027. Horton Rogers in his Preface to the latest edition of Winfield and Jolowicz on Tort 
(18th ed, London, Sweet & Maxwell, 2010), vi, refers to this case as ‘the first engagement’ in ‘The Duty of Care 
War (now 40 years old)’. 
30

 [1978] AC 728.  
31

  Id at 751-752. 
32

 See M Davies, ‘Liability for Negligently Caused Economic Loss: A Restatement’ (1985) 16 University of 
Western Australia Law Review 209 at 216. 
33

 [1983] AC 520; for other examples, see P Handford, Mullany and Handford’s Tort Liability for Psychiatric 
Damage (2nd ed, Sydney, Lawbook Co, 2006), 113 nn 59-60.   
34

 Governors of the Peabody Donation Fund v Sir Lindsay Parkinson Ltd [1985] AC 210; Leigh and Sillivan Ltd v 
Aliakmon Shipping Co Ltd [1986] AC 786. 
35

 Yuen Kun Yeu v Attorney General of Hong Kong [1988] AC 175. 
36

 Murphy v Brentwood District Council [1991] 1 AC 398 completed the demise of Anns by overruling the decision 
itself. 
37

 [1990] 2 AC 605, particularly Lord Bridge at 617-618. 
38

 On this last element see Marc Rich & Co AG v Bishop Rock Marine Co Ltd [1996] AC 211. 
39

 [2007] 1 AC 181, particularly Lord Mance at [82]. 
40

 An approach going back to Hedley Byrne v Heller [1964] AC 465 and one which assumed particular importance 
in cases of negligent misstatement. 
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Justice Deane’s proximity test: rise and fall 
 
In Australia, the position during the early years following Grant v Australian Knitting Mills was 
much the same. As the Privy Council had done in this case, the courts generally looked for a 
principle of duty based on the particular situation, and did not commit to any 
acknowledgement that the neighbour principle could itself be a source of duty. As with 
Winfield’s text in England, all editions of Fleming on Torts up to the sixth in 1983 stated that 
the neighbour principle, ‘like other attempts to find an all-comprehensive formula for the 
existence of duty provides at best a general road sign for the way in which the courts react, 
in a broad direction, to situations of harm caused by inadvertence’.42   
 
 However, there were a few prominent exceptions where High Court judges created 
new duties by direct reference to Lord Atkin’s principle. The first was Thompson v Bankstown 
Corporation,43 where the High Court outflanked the very limited duty owed at common law by 
an occupier to a child trespasser by recognising that the defendant’s role as a body 
exercising statutory powers created an additional relationship between them and the plaintiff. 
This was the beginning of an important doctrinal development which will be considered 
further below.44 But equally innovative was Voli v Inglewood Shire Council,45 where Mr Voli 
was injured by the collapse of the stage in the Council’s shire hall and sued the Council and 
the architect. The Council, as the occupiers, clearly owed Mr Voli a duty as an invitee; it is 
the High Court’s approach to the liability of the architect that makes this an interesting 
decision. It was held that the architect was under a duty of care to Mr Voli, as a person 
lawfully in the hall, so to design the platform as to make it safe for the burden reasonably 
expected to be placed on it. It was Windeyer J who most clearly encapsulated the principle: 
 

Whatever might have been thought to be the position before the broad principles of 
negligence were stated in modern form in Donoghue v Stevenson, it is now beyond doubt that, 
for the reasonably foreseeable consequences of careless or unskilful conduct, an architect is 
liable to anyone whom it could reasonably have been expected might have been injured as a 
result of his negligence. To such a person he owes a duty quite independently of his contract 
of employment.

46
 

 
In a later passage His Honour referred to the narrow principle in Donoghue v Stevenson, 
saying that just as in that case there was no reasonable possibility of intermediate 
examination, so here the suggestion that the Public Works Department might have 
performed an immediate examination did not exonerate the defendant.47 
 
 Once the two-stage test of duty had been formulated by Lord Wilberforce in Anns in 
1977, it began to exercise some influence in Australia. It was followed by lower courts48 and 
then in the High Court by Mason J in Wyong Shire Council v Shirt49 and Gibbs CJ in Jaensch 
v Coffey.50 However, this influence was not destined to endure for long. The second of these 

                                                                                                                                                         
41

 The idea that the law should develop new categories of negligence incrementally and by analogy with 
established categories. In this regard, courts in both Australia and England have been much influenced by the 
judgment of Brennan J in Sutherland Shire Council v Heyman (1985) 157 CLR 424 at 481. 
42

 J G Fleming, The Law of Torts (6th ed, Sydney, Law Book Co, 1983), 131.  
43

 (1953) 87 CLR 619. 
44

 Below, text to n 88 et seq. 
45

 (1963) 110 CLR 74. 
46

 Id at 84. Dixon CJ concurred with Windeyer J’s reasons, and Owen J agreed that the appeal should be allowed. 
47

 Windeyer J had also referred to the neighbour principle six months earlier in Hargrave v Goldman (1962) 110 
CLR 40, saying that it was a mistake to treat it as providing always a complete and conclusive test of duty (at 65, 
emphasis added). Other references to the neighbour principle in the years prior to 1984 include Smith v Jenkins 
(1970) 119 CLR  397, Kitto J at 402, Windeyer J at 418 (neighbour principle not applicable where parties taking 
part in joint illegal venture); Caterson v Commissioner for Railways (1973) 128 CLR 99, McTiernan J at 104 
(applied to passenger on train). 
48

 See eg L Shaddock & Associates Pty Ltd v Parramatta City Council (1978) 38 LGRA 23; Sutherland Shire 
Council v Heyman [1982] 2 NSWLR 618; Minister Administering the Environmental Planning and Assessment Act 
1979 v San Sebastian Pty Ltd [1983] 2 NSWLR 268. 
49

 (1980) 146 CLR 40 at 44. 
50

 (1984) 155 CLR 549 at 553. 
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two cases saw the birth of a new Australian test. In his judgment in Jaensch v Coffey, Deane 
J, appointed to the High Court two years earlier, outlined a new general test of duty, based 
essentially on the neighbour principle but emphasising the importance of proximity.51 The 
same analysis appears in slightly revised form in his judgment in Sutherland Shire Council v 
Heyman52 eleven months later. This, like Anns, was a case of defective building. The builder 
had failed to provide all the footings specified in the plans, and those that were put in were 
structurally weak. However, the defects were not discovered by council officers carrying out 
powers of inspection under the Local Government Act 1919 (NSW). Deane J’s judgment 
provided detailed reasons for not accepting the Anns approach under which councils were 
said to owe a general duty of care in such circumstances; instead, his Honour suggested that 
the key factor was whether there was a relationship of proximity between the parties, which 
in this case depended on whether there was actual reliance on the council’s competent 
exercise of their powers - a factor negatived by the original owner not bothering to give the 
council notice of completion, and the plaintiff failing to get a certificate of compliance with the 
requirements of the Act when he purchased the house six years later.53    
 
 The essence of Deane J’s approach is contained in the following two passages:  
   

The common law imposes no general duty to avoid loss or injury to another merely because it 
is reasonably foreseeable that one's actions or omissions are likely to cause it. Nor, under the 
common law, is a person liable in damages for loss or injury to another merely because such 
loss or injury would not have been sustained if he or she had acted with reasonable care to 
avoid it. Such a duty arises and such liability exists under the common law only if there be the 
requisite element of proximity in the relationship between the parties with respect to the 
relevant act or omission: the injured party must be ‘so closely and directly affected by my act’ 
that the law adjudges that ‘I ought reasonably to have [him or her] in contemplation as being 
so affected when I am directing my mind to the acts or omissions which are called in question’: 
per Lord Atkin, Donoghue v. Stevenson. Reasonable foreseeability of loss or injury to another 
is an indication and, in the more settled areas of the law of negligence involving ordinary 
physical injury or damage caused by the direct impact of positive act, commonly an adequate 
indication that the requirement of proximity is satisfied. Lord Atkin's notions of reasonable 
foreseeability and proximity were however distinct and the requirement of proximity remains 
as the touchstone and control of the categories of case in which the common law of 
negligence will admit the existence of a duty of care … . It will subsequently be seen that the 
ultimate question in the present case is whether the relationship between the Council and the 
respondents possessed the requisite degree of proximity to give rise to a relevant duty of care 
on the part of the Council to the respondents. At this stage, it is convenient to indicate my 
understanding of what is involved in the notion of proximity.

54
 

 
The requirement of proximity is directed to the relationship between the parties in so far as it is 
relevant to the allegedly negligent act or omission of the defendant and the loss or injury 
sustained by the plaintiff. It involves the notion of nearness or closeness and embraces 
physical proximity (in the sense of space and time) between the person or property of the 
plaintiff and the person or property of the defendant, circumstantial proximity such as an 
overriding relationship of employer and employee or of a professional man and his client and 
what may (perhaps loosely) be referred to as causal proximity in the sense of the closeness or 
directness of the causal connection or relationship between the particular act or course of 
conduct and the loss or injury sustained. It may reflect an assumption by one party of a 
responsibility to take care to avoid or prevent injury, loss or damage to the person or property 
of another or reliance by one party upon such care being taken by the other in circumstances 
where the other party knew or ought to have known of that reliance. Both the identity and the 
relative importance of the factors which are determinative of an issue of proximity are likely to 
vary in different categories of case. That does not mean that there is scope for decision by 
reference to idiosyncratic notions of justice or morality or that it is a proper approach to treat 
the requirement of proximity as a question of fact to be resolved merely by reference to the 
relationship between the plaintiff and the defendant in the particular circumstances. The 
requirement of a relationship of proximity serves as a touchstone and control of the categories 

                                                 
51

 Id at 578-587. 
52

 (1985) 157 CLR 424. 
53

 Id at 498-511. 
54

 Id at 495. 
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of case in which the common law will adjudge that a duty of care is owed. Given the general 
circumstances of a case in a new or developing area of the law of negligence, the question 
what (if any) combination or combinations of factors will satisfy the requirement of proximity is 
a question of law to be resolved by the processes of legal reasoning, induction and deduction. 
On the other hand, the identification of the content of that requirement in such an area should 
not be either ostensibly or actually divorced from notions of what is ‘fair and reasonable’ …, or 
from the considerations of public policy which underlie and enlighten the existence and 
content of the requirement.

55
 

 
The neighbour principle formed an essential part of Deane J’s reasoning process. His 
Honour focused on proximity as an element additional to foreseeability - Lord Atkin had 
emphasised the importance of this distinction - and then proceeded to catalogue the different 
kinds of proximity. In each quoted passage Deane J emphasised that proximity is the 
touchstone and control of the categories of case in which duty of care will be recognised. The 
factors that are determinative in any given category will vary from one category to the next. 
 
 It was not long before the High Court as a whole came to accept Deane J’s test as 
the general test of duty of care. The next notable landmark was the San Sebastian case,56 in 
which four members of the court adopted the test in a joint judgment which it has been 
suggested57 could have been ‘ghost-written’ by Deane J, who was not even sitting. During 
the next few years, the proximity test was referred to in approving terms in case after case by 
practically all members of the court, often in joint judgments58 - with one notable exception. 
Brennan J never joined in any of the joint judgments and stated his objections over and over 
again: for example, in Hawkins v Clayton he said proximity remained for him ‘a Delphic 
criterion, claiming an infallible correspondence between the existence of the “relationship of 
proximity” and the existence of a duty of care, but not saying whether both exist in particular 
circumstances’.59 When the existence of a new duty was under consideration, the question 
for the court was whether there was some factor in addition to reasonable foreseeability of 
loss which was essential to the existence of the duty. The law should be allowed to develop 
incrementally and by analogy with established categories.60 
 
 At first, policy considerations seemed to be something separate from the issue of 
proximity,61 but by the 1990s the High Court was attempting to incorporate policy 
considerations within the general notion of a relationship of proximity.62 This was probably 
the beginning of the end. Perhaps, like Aesop’s frog, it blew itself bigger and bigger until it 
burst;63 undoubtedly also, it had something to do with the changing personnel of the court, 
including the departure of Deane J himself in November 1995 upon his appointment as 
Governor-General, one of five retirements between April 1995 and May 1998 as a result of 
which the High Court became a much more conservative body. In 1997, four of the six 

                                                 
55

 Id at 497-498. 
56

 San Sebastian Pty Ltd v Minister Administering the Environmental Planning and Assessment Act 1979 (1986) 
162 CLR 340, Gibbs CJ, Mason, Wilson and Dawson JJ at 354-355. 
57

 M Davies, ‘San Sebastian Revisited’ (1987) 17 University of Western Australian Law Review 150 at 152. 
58

 Cook v Cook (1986) 162 CLR 376, Mason, Wilson, Deane and Dawson JJ at 381-382; Australian Safeway 
Stores Ltd v Zaluzna (1987) 162 CLR 479, Mason, Wilson, Deane and Dawson JJ at 488; Hawkins v Clayton 
(1988) 164 CLR 539, Mason CJ and Wilson JJ (dissenting) at 543-544, Deane J at 576, Gaudron J at 591-592; 
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members of the court in Hill v Van Erp64 expressed doubts about the utility of proximity as a 
general test. The new Chief Justice, Brennan CJ, was also sitting but did not repeat his well-
known views on this issue. By the time of Perre v Apand Pty Ltd65 in 1999, proximity was 
quite clearly dead and buried.   
 
 What was to replace it? Kirby J expressed his preference for the three-stage test 
adopted by the English courts,66 but no other judge favoured this test, and indeed the High 
Court was now wary of resort to any kind of general test. The new approach was settled in 
Sullivan v Moody67 in 2001, in a rare joint judgment of all five sitting members in a case in 
which Kirby J was absent.68 After referring to the earlier history of attempts to state a general 
test, including Donoghue v Stevenson, the Court rejected this approach. 
 
 As Professor Fleming said, ‘no one has ever succeeded in capturing in any precise formula’ a 

comprehensive test for determining whether there exists, between two parties, a relationship 
sufficiently proximate to give rise to a duty of care of the kind necessary for actionable 
negligence. The formula is not ‘proximity’. Notwithstanding the centrality of that concept, for 
more than a century, in this area of discourse, and despite some later decisions in this Court 
which emphasised that centrality, it gives little practical guidance in determining whether a 
duty of care exists in cases which are not analogous to cases in which a duty has been 
established. It expresses the nature of what is in issue, and in that respect gives focus to the 
inquiry, but as an explanation of a process of reasoning leading to a conclusion its utility is 
limited. The present appeals provide an illustration of the problem. To ask whether there was 
a relationship of proximity … might be a convenient short-hand method of formulating the 
ultimate question in the case, but it provides no assistance in deciding how to answer the 
question.

69
 

 
All that can now be said is that the High Court will look for the ‘salient features’ of particular 
cases; that the High Court is concerned about indeterminate liability, and favours developing 
the law on an incremental basis, by analogy with established categories; that factors such as 
‘control’ and ‘vulnerability’ are important in particular kinds of cases, alongside older 
concepts such as reliance and assumption of responsibility; and that in Sullivan v Moody 
itself the Court noted the importance of two general indications, coherence in the law and 
that a duty would not be imposed if it would conflict with some other established duty.70  
 

England has the three stage test, plus some supplementary approaches; Canada and 
New Zealand still cling to applications of the Anns test.71 Australia chooses to be different 
and to reject the idea of a general test. Will general tests eventually be repudiated 
elsewhere, or will Australia see the neighbour principle one day rise again?    
 
 
THE NEIGHBOUR PRINCIPLE AS THE SOURCE OF PARTICULAR DUTIES 
 
Occupiers’ liability: overriding duty 
 
The first example of the use of the neighbour principle by the Australian High Court to create 
new areas of duty without parallel in English law occurs in the field of occupiers’ liability, and 
happens as early as 1953. It is well to remind ourselves of the ground rules that operated in 
this era. An appeal lay from the High Court to the Privy Council, and so it was assumed that 

                                                 
64
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65
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66
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275.  
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 (2001) 207 CLR 562. 
68
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69
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70

 See eg K Barker, P Cane, M Lunney and F Trindade, The Law of Torts in Australia (5th ed, Melbourne, Oxford 
University Press, 2012), 460. 
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the High Court was bound by Privy Council decisions.72 Appeals from the High Court to the 
Privy Council were not finally abolished until 1975,73 and it was not until Viro v R74 three 
years later that the High Court confirmed that as a result it was no longer bound by Privy 
Council decisions. Appeals from state courts to the Privy Council (which dated back to the 
19th century, when the state court systems were set up) continued until abolished by the 
Australia Acts in 1986.75 Though there was never an appeal from the High Court to the 
House of Lords, it was always assumed that the High Court would follow decisions of that 
court,76 and it was not until 1963 that the High Court asserted its power to differ from House 
of Lords decisions.77  
 
 At common law, it was assumed that responsibility for accidents on private premises 
should be much more limited than for accidents in public places such as on the highway, and 
that it would be wrong to apply ordinary negligence principles in such cases. Accordingly, the 
liability of an occupier of premises depended on the status of the visitor. The highest 
obligation was owed to entrants under contract.78 Invitees (those who entered for some 
purpose of interest to the occupier) were owed a duty to take care to prevent damage from 
unusual danger of which the occupier knew or ought to know.79 As regards licensees (those 
who entered with the occupier’s permission, but for a purpose in which he had no direct 
interest) the occupier merely had to take reasonable steps to avoid concealed dangers of 
which he was aware.80 At the bottom of the scale were trespassers: according to the decision 
of the House of Lords in Addie v Dumbreck,81 the occupier was liable only for acts done with 
the deliberate intention of causing harm to a trespasser, or with reckless disregard of the 
trespasser’s presence. Child trespassers presented a particularly distressing problem. Courts 
attempted to get round the very limited duty owed to them by devices such as implying a 
licence to be on the premises,82 or finding that the child trespasser entered by reason of 
some ‘allurement’ on the land.83 However, these doctrines were not always enough to reach 
a just result. 
 

In England, these rigid rules became so firmly established that it was eventually 
decided that the only way to escape them was by legislation. In place of the common law 
rules, the Occupiers’ Liability Act 1957 (UK) established a single ‘common duty of care’ owed 
to all lawful visitors.84 The 1957 Act inspired legislation in New Zealand, Ireland and 
Canada,85 but the common law of occupiers’ liability remained firmly embedded in Australian 
law until the 1980s,86 when three jurisdictions finally enacted reforming legislation.87 
However, they underestimated the creative power of the High Court, as we shall see. 
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 From the early 1950s, the High Court began to adopt the approach that the category 
rules were not always appropriate. In cases where the relationship of the parties was not just 
that of occupier and entrant on the land, but had additional characteristics, it decided that it 
was appropriate to determine the case by reference to the general duty of care in negligence 
- and the basis for this doctrinal advance was Lord Atkin’s neighbour principle in Donoghue v 
Stevenson. The case in which the High Court set out on this journey was Thompson v 
Bankstown Corporation,88 where a 13 year-old boy received an electric shock when 
endeavouring to reach a bird’s nest in a decayed wooden electric light pole. The pole was 
situated on a public road and was under the control of the defendant council. The High Court 
refused to accept the argument that the boy was a trespasser on the pole and so was owed 
only the very limited duty recognised in Addie. It held, by a 4-1 majority, that this was not a 
case to be dealt with as depending on the duties of a person in control of a structure or 
premises towards persons coming upon them. Instead, the appropriate duty was that which 
was imposed on those carrying on a dangerous undertaking. 
 

Kitto J in an important passage traced this duty to the general principles of negligence 
as affirmed by Donoghue v Stevenson: 
 

The respondent’s contention appears to assume that the rule of law which defines the limits of 
the duty owed by an occupier to a trespasser goes so far as to provide the occupier with an 
effective answer to any assertion by the trespasser that during the period of the trespass the 
occupier owed him a duty of care. The assumption is unwarranted, for the rule is concerned 
only with the incidents which the law attaches to the specific relation of occupier and 
trespasser. It demands … a standard of conduct which a reasonably-minded occupier with 
due regard to his own interests might well agree to be fair and a trespasser might in a civilized 
community reasonably expect. It would be a misconception of the rule to regard it as 
precluding the application of the general principle of M'Alister (or Donoghue) v Stevenson, to a 
case where an occupier, in addition to being an occupier, stands in some other relation to a 
trespasser so that the latter is not only a trespasser but is also the occupier's neighbour, in 
Lord Atkin's sense of the word … . The facts of the case must therefore be further examined 
for the purpose of considering whether there was another relation between the parties giving 
rise to such a duty of care that the jury could properly find a breach of it to have been a cause 
of the appellant's injuries.

89
 

 
The judgment of Dixon CJ and Williams J supports this view.90 
 

If Thompson v Bankstown Corporation was a comparatively straightforward case for 
the application of such a principle, because the pole was on a public road, the next two 
cases showed that the theory of concurrent duties could also be applied to more 
conventional occupiers’ liability situations where the injured person was an entrant on private 
property. In Rich v Commissioner for Railways (NSW),91 the appellant was struck by a train 
while crossing the railway line via a level crossing, contrary to instructions to cross by the 
footbridge. It was argued on her behalf that she was an invitee, and by the respondents that 
she was a trespasser. The High Court held unanimously that the case did not depend on 
whether the respondents had fulfilled their duty as occupier, but on whether they had 
exercised due care in running the train through the level crossing.92 Again, the obligation to 
use due care was one which flowed from Donoghue v Stevenson, as is evident particularly 
from the judgments of Fullagar J, who referred to Kitto J’s statement in Thompson,93 and 
Windeyer J, who said: 

 

                                                                                                                                                         
Civil Law (Wrongs) Act 2002 (ACT), s 168. See P Handford, ‘Occupiers’ Liability Reform in Western Australia - 
and Elsewhere’ (1987) 17 University of Western Australia Law Review 182. 
88

 (1953) 87 CLR 619. 
89

 Id at 642-643. 
90

 Id at 630. 
91

 (1959) 101 CLR 135. 
92

 On the facts, the court ruled 3-2 in favour of ordering a new trial. 
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 (1959) 101 CLR 135 at 144-145. 
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Where a plaintiff complains of negligence in the conduct of an enterprise, especially one 
involving active operations like a railway, the question whether there was a breach of duty by 
those responsible is obscured if the classification of the plaintiff as trespasser, invitee or 
licensee be made in the abstract and unmindful of all the circumstances which give a 
particular content to abstract concepts of duty. The rules concerning the duties of occupiers 
are part of the law of negligence. The duty to a trespasser is a duty to a person who may also 
be a neighbour in the sense in which Lord Atkin used the word in discussing the extent of the 
duty of care in Donoghue v Stevenson. Without repeating it, I would respectfully adopt what 
my brother Kitto said on this matter in his judgment in Thompson v Bankstown Corporation.

94
 

 
 The third case in this trilogy was Commissioner for Railways (NSW) v Cardy,95 where 
the plaintiff, a 14 year-old boy roaming on land owned by the railway and used as a rubbish 
tip for the dumping of ashes, put his foot through the surface crust and was burnt by hot 
cinders. There was discussion of whether the boy’s status could be elevated from trespasser 
to licensee via the doctrines of implied licence and allurement, but the High Court refused to 
go down this route, Dixon CJ in particular being critical of the fictions involved.96 It decided 
that the railway was liable even though the plaintiff was a trespasser, because a duty of care 
could arise if a defendant knowingly created a grave danger in circumstances where it was 
aware of the likelihood of others coming into proximity of it.  
 

Again, particular judgments emphasise that this was an application of general 
Donoghue v Stevenson principles. Fullagar J said that the rules governing the occupier’s 
liability to invitees and licensees were now to be regarded as part of the general law of 
negligence, according to which a duty to take reasonable care for the safety of others arose 
from certain situations, generalised in Lord Atkin’s neighbour principle. The duty of care 
arose from relationships, and one such relationship was that of occupier and visitor. The 
duties owed to invitees and licensees were both correctly described as duties of care: though 
spoken of as special duties, they were not duties lying outside the law of negligence, but 
concerned only with laying down the standard of care in particular classes of case. They 
were concerned only with cases where a visitor suffered harm through the dangerous 
condition of the premises, and did not supersede the general law of negligence. In the case 
in question, the plaintiff was of course a trespasser, but an occupier could become liable 
even to a trespasser where circumstances over and above the character of the visitor as a 
trespasser might give rise to a general duty of care.97 Windeyer J also suggested that 
trespassers might be owed a general duty of care: 
 
 The trespasser in his relation to the occupier thus really stands outside the law of negligence, 

for to him, considered simply as an entrant upon the land, the occupier has no duty of care. 
Such a duty may, however, arise from some circumstances beyond the mere fact of entry, as 
for example from the occupier’s knowledge of the trespasser’s presence and his proximity to 
dangerous operations. It arises then not as a duty to him as a trespasser, but to him as an 
individual whose relation to the occupier has become that of a ‘neighbour’.

98
 

 
 It appeared that this promising doctrinal development would be stopped in its tracks 
by the decision of the Privy Council in Commissioner for Railways v Quinlan.99 This was an 
appeal from a decision of the Full Court of the Supreme Court of New South Wales100 in a 
case where the plaintiff was clearly a trespasser: he was driving his truck across a railway 
line on private land and was injured in a collision with a train. The Full Court had applied the 
three High Court cases, but the Privy Council held that liability to trespassers had to be 
decided by reference to Addie, which was ‘an exclusive or comprehensive definition of the 

                                                 
94

 Id at 159. 
95

 (1960) 104 CLR 274. 
96

 Id at 285. 
97

 Id at 294-296. 
98

 Id at 318. 
99

 [1964] AC 1054. 
100

 Considered twice: Quinlan v Commissioner for Railways [1960] SR(NSW) 629; Quinlan v Commissioner for 
Railways (No 2) (1962) 80 WN(NSW) 821. 



 

 

12 

 

duty’,101 and that Donoghue v Stevenson had no role to play. The Privy Council was 
prepared to make a tiny extension to Addie, holding that the occupier was liable for wilful 
harm to a trespasser known or extremely likely to be present, but that there were no 
circumstances in which there could be any wider duty. 
 
 This was generally seen to be a regressive decision, and it did not survive long. Only 
eight years later, in 1972, the House of Lords in British Railways Board v Herrington102 
overturned Addie and held that the occupier’s duty to a trespasser was to act with common 
humanity.103 Two years afterwards, in Southern Portland Cement Ltd v Cooper,104 the Privy 
Council, hearing another appeal from the High Court of Australia, endorsed the common 
humanity approach. However, this again did not ultimately prove satisfactory as a statement 
of English law, and once again it became necessary to turn to Parliament to provide a 
solution. The Occupiers’ Liability Act 1984 extended the common duty of care of the 1957 
Act to persons other than visitors, who included trespassers. Unlike the English Act of 1957, 
the Scottish Act of 1960 had from the first included trespassers, and so had proved the 
preferable solution.  
 
 How would the Privy Council decisions in Quinlan and Cooper affect the development 
of Australian law? The High Court remained bound by the Privy Council until the abolition of 
appeals in 1975.105 In Quinlan, as part and parcel of rejecting any role for a general duty of 
care, the court had vetoed the idea of concurrent duties,106 and also disapproved the notion 
that there might be some distinction between static conditions and operations on the land.107 
But the decision in Thompson v Bankstown Corporation was said to be correct, on the basis 
that ‘the court, for sufficient reason, is able to hold that, as regards the accident and the 
injury caused, the relation of occupier and trespasser does not bear upon the situation of the 
parties’.108 It was clearly relevant that the pole was situated in a public place.109 Rich and 
Cardy could be explained on narrow grounds without resorting to ‘the somewhat overworked 
shorthand’110 of Donoghue v Stevenson. 
 
 It was perhaps fortunate that the first case to reach the Australian High Court after 
Quinlan was one where the facts closely resembled Thompson. In Munnings v Hydro-Electric 
Commission111 in 1971, an 11 year-old boy climbed a power pole and suffered burns when 
he touched the transmission line. The pole was located on unfenced wasteland (not owned 
by the Commission) on which children were accustomed to play. Relying on the fact that 
Thompson had been upheld by the Privy Council, the High Court held that the case should 
be determined not by the obligation owed to a trespasser, but by reference to the duty of an 
undertaker maintaining a highly dangerous electrical system. Barwick CJ noted that the static 
condition/operations distinction was not open after Quinlan,112 but his decision and that of the 
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rest of the court amounts to an endorsement of the concurrent duty approach,113 despite the 
Privy Council’s general assumption that the occupiers’ liability rules constituted ‘an exclusive 
or comprehensive definition of the duty’. In Cooper v Southern Portland Cement Ltd114 
Barwick CJ said that Thompson allowed him to apply the concurrent duty approach even in a 
case involving a trespasser on private premises,115 but the Privy Council’s decision in this 
case116 forced him to revise this view. In the next High Court case, Public Transport 
Commission of New South Wales v Perry117 in 1977, Barwick CJ said that the concurrent 
duty approach was no longer open in light of its disapproval in Cooper.118 In this case, an 
intending passenger had an epileptic fit and fell onto the railway line where she was struck by 
the train. His Honour was forced to rule that she was a trespasser on the railway line and so 
no duty was owed to her. However the other judges did not feel so constrained. They said 
that the plaintiff’s involuntary fall did not make her a trespasser, and some continued to 
endorse the concurrent duty approach adopted in earlier authorities such as Munnings.119  
 
 All this provided a basis for the High Court’s ultimate advance, which saw the general 
Donoghue v Stevenson duty of care finally supersede the specific occupiers’ liability duties. 
This innovation, like much else, was pioneered by Deane J. In Hackshaw v Shaw,120 the 
plaintiff was a passenger in her boyfriend’s car when, late in the evening, he drove into a field 
and switched off the lights. What she suspected might happen next we do not know, but she 
could not possibly have anticipated what did happen. Her boyfriend got out and began to fill 
up the car with petrol from the famer’s private petrol pump. Because this had happened 
before, the farmer was lying in wait. He fired several shots with his rifle at the car to 
immobilise it, and one shot hit the plaintiff. Quite obviously, the farmer was not aware that 
there was a passenger in the car. The High Court held by a 4-1 majority that the defendant 
owed the plaintiff a duty of care and was in breach of it. Gibbs CJ and Wilson J pursued the 
concurrent duty approach, which was obviously open on the facts: the defendant in 
discharging a firearm placed himself in a relationship to the plaintiff additional to that of 
occupier and trespasser, and so a general duty of care arose.121 Murphy J put forward the 
highly innovative argument that the defendant was engaged in a hazardous activity that 
imposed a standard of care higher than ordinary negligence.122  
 

Deane J, equally innovative, has proved much more influential. Looking back to a line 
of cases beginning with Thompson and ending with Voli, he detected a movement in the 
High Court jurisprudence towards treating the liability of occupiers as governed by the 
ordinary principles of negligence.123 Though rejected by Quinlan, this decision was 
‘regressive and unfortunate’.124 Nevertheless, he would have been hesitant to reopen the 
rejection of this line of authority by the Privy Council were it not for a number of 
developments which combined to undermine the reasoning and probably the decision in 
Quinlan.125 These included the reorientation of the whole of the law of negligence begun by 
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Donoghue v Stevenson, as a result of which ‘the prima facie general applicability of the 
ordinary principles of common law negligence as explained by Lord Atkin in Donoghue v 
Stevenson has now been accepted in the United Kingdom, in this country and in other parts 
of the common law world’;126 the views expressed by the House of Lords in Herrington that 
the Addie reasoning was mistaken or had become obsolete; and the rejection of Quinlan by 
the Privy Council in Cooper. As a result, the special rules of occupiers’ liability had become 
outmoded: 

 
In the result, the developments of the law since Quinlan have effectively removed all obstacles 
to the renewed acceptance in this Court of the exposition of the principles governing the 
nature of the liability of an occupier to a visitor which are to be found in the judgments of 
Fullagar J in Cardy and Anderson and in the judgment of Windeyer J in Voli. Those 
statements should now again be seen as authoritatively stating for this country the relevant 
principles of the common law governing occupier's liability. That being so, it is not necessary, 
in an action in negligence against an occupier, to go through the procedure of considering 
whether either one or other or both of a special duty qua occupier and an ordinary duty of care 
was owed. All that is necessary is to determine whether, in all the relevant circumstances 
including the fact of the defendant's occupation of premises and the manner of the plaintiff's 
entry upon them, the defendant owed a duty of care under the ordinary principles of 
negligence to the plaintiff. A prerequisite of any such duty is that there be the necessary 
degree of proximity of relationship. The touchstone of its existence is that there be reasonable 
foreseeability of a real risk of injury to the visitor or to the class of person of which the visitor is 
a member. The measure of the discharge of the duty is what a reasonable man would, in the 
circumstances, do by way of response to the foreseeable risk. Where the visitor is lawfully 
upon the land, the mere relationship between occupier on the one hand and invitee or 
licensee on the other will of itself suffice to give rise to a duty on the part of the occupier to 
take reasonable care to avoid a foreseeable risk of injury to him or her. When the visitor is on 
the land as a trespasser, the mere relationship of occupier and trespasser which the 
trespasser has imposed upon the occupier will not satisfy the requirement of proximity. 
Something more will be required. The additional factor or combination of factors which may, 
as a matter of law, supply the requisite degree of proximity or give rise to a reasonably 
foreseeable risk of relevant injury are incapable of being exhaustively defined or identified. At 
the least they will include either knowledge of the actual or likely presence of a trespasser or 
reasonable foreseeability of a real risk of such presence.

127
 

 
 Though this was simply the view of one member of the court, it proved persuasive. In 
the next case, Papatonakis v Australian Telecommunications Commission,128 Deane J 
repeated his view,129 and the judgments of Mason and Wilson JJ can be read as providing 
some support.130 Finally, in Australian Safeway Stores Pty Ltd v Zaluzna,131 Mason, Wilson, 
Deane and Dawson JJ in a joint judgment adopted Deane J’s view as a statement of 
Australian law.132 In each of these cases the plaintiffs were clearly invitees,133 and in Zaluzna 
the defendants had thrown out a direct challenge to the High Court developments by 
appealing on the ground that the sole relationship was one of occupier and invitee. The High 
Court responded by abolishing the special duties and holding that the only applicable duty 
was the general Donoghue v Stevenson duty of reasonable care. Thus did Lord Atkin’s 
neighbour principle secure a notable triumph.134 
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Psychiatric injury 
 
In the early years of the 20th century, English courts began to recognise the existence of a 
duty of care in what were originally called nervous shock cases. In 1903, in Dulieu v White & 
Sons,135 it was held that a duty existed where a person suffered shock through fear of injury 
to him or her self, and then in Hambrook v Stokes Bros136 the Court of Appeal recognised 
that a duty might be owed to someone present at the scene of an accident but outside the 
area of physical danger who suffered shock due to fear for the safety of others - in that case, 
a mother who saw an out-of-control lorry career down a road which her children had just 
traversed on their way to school. Practically all the cases involved close relationships such 
as those between spouses, or parent and child. By contrast with these developments, 
Australian courts lagged far behind, due to the Privy Council decision (on appeal from the 
courts of Victoria) in Victorian Railways Commissioners v Coultas,137 which held that shock 
caused by fright was too remote for recovery, even where the plaintiff had been within the 
zone of physical danger. Unlike the English court in Dulieu, at this time all Australian courts, 
including the High Court, were bound by Privy Council decisions, and the inability of 
Australian courts to grant recovery to nervous shock victims was exposed by the High Court 
decision in Chester v Waverley Corporation138 in 1939 - another case of a mother who 
suffered shock as a result of seeing the aftermath of an accident which caused her son’s 
death.139 As a result, five Australian jurisdictions enacted legislation to reverse the effect of 
Coultas,140 and it seems that the other three quietly ignored it.141 By the 1980s, Australian law 
had caught up, and English and Australian law proceeded on parallel lines in the important 
cases of McLoughlin v O’Brian142 and Jaensch v Coffey143 in extending the range of duty to 
persons present at the aftermath of an accident in hospital, rather than at the scene, and in 
emphasising that duty was not just a question of whether psychiatric injury was foreseeable 
but was subject to policy limitations - though what policy issues continued to be the subject of 
debate. 
 

In the 1990s the paths of English and Australian law diverged. Confronted by difficult 
cases involving major disasters and large numbers of potential plaintiffs, the House of Lords 
began to limit the potential for expansion. In Alcock v Chief Constable of South Yorkshire 
Police,144 the first of two cases arising out of the Hillsborough football disaster in 1989, in 
which actions were brought by relatives of some of those who had been crushed to death, 
the House of Lords accepted that the test was not whether the plaintiffs came within specific 
relationship categories such as husband and wife or parent and child, but whether the actual 
relationship displayed close ties of love and affection; but it set limits to proximity in terms of 
time and space by requiring presence at the scene of the accident or at the aftermath not 
more than two hours later.145 In the next case, Page v Smith,146 the House of Lords majority 
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made a distinction between secondary victim cases such as Alcock and primary victim 
cases, where the victim was ‘directly involved in the accident, and well within the range of 
foreseeable physical injury’:147 in such cases the rules were different, for example in not 
requiring foreseeability of psychiatric (as opposed to physical) injury. This new direction 
caused the House of Lords in White v Chief Constable of South Yorkshire Police,148 the 
second Hillsborough case, an action brought by police officers on duty at the ground on the 
day of the match, to rule that police officers were not owed a duty, whether as rescuers or in 
any other capacity, unless they were within the zone of physical danger. The complications 
of the current English law are well known. In the words of Lord Hoffmann, the search for 
principle was called off in Alcock;149 according to Lord Steyn, the law is a patchwork quilt of 
distinctions which are difficult to justify, and so the watchword should be ‘Thus far and no 
further’.150 
 

The Australian common law did not go through a similar process of judicial restriction, 
but on the contrary has expanded the range of duty, and on the way has ruled that the 
division between primary and secondary victims, and the concomitant rule differences, are 
no part of Australian law.151 The influential judgment of Deane J in Jaensch v Coffey152 
carefully refrained from shutting the door on those who were never present at the scene of 
the accident or its aftermath but suffered psychiatric injury as a result of being informed of 
what had happened by others - because Mrs Coffey’s shock resulted partly from what she 
was told and partly from what she saw for herself, there was no need to rule on the ‘told-only’ 
situation.153 As a result, some lower courts held that there could be a duty in such cases,154 
but others held to the more traditional approach.155 Eventually, in Tame v New South Wales; 
Annetts v Australian Stations Pty Ltd,156 two appeals heard together, the High Court got the 
opportunity to settle this and other controversies in the law of psychiatric injury. James 
Annetts, a sixteen-year old boy from Sydney, had gone to work as a jackaroo on a sheep 
station in the far north of Western Australia, after his parents had received assurances from 
his prospective employer that he would be well looked after and work with others. Instead he 
was sent to look after an isolated part of the property on his own, and after some weeks he 
and another boy with whom he was in contact decided to try and escape and return to 
civilisation. However their vehicle became bogged in the sand of the Gibson desert and they 
died a sad and lonely death. Mr and Mrs Annetts were informed of James’s disappearance 
by telephone, but it was not until four months later that the bodies were found. The High 
Court held that the defendant employers owed the parents a duty of care in respect of their 
psychiatric injury: duty of care was basically a question of foreseeability and direct perception 
and sudden shock were not essential requirements.157 This remains the position at common 
law, although in some jurisdictions the legislation passed following the ‘insurance crisis’ of 
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2002 has imposed some additional limitations, varying from one state to another,158 with 
unfortunate consequences for the cause of uniformity in Australian tort law. 
 

This summary sets the scene for an examination of two developments in the 
Australian law of psychiatric injury which illustrate the continuing power and influence of the 
neighbour principle. The first occurs in Mount Isa Mines Ltd v Pusey159 in 1970, the first case 
after Chester in which questions of psychiatric injury were considered by the High Court. Mr 
Pusey was at work when he heard a loud explosion on the floor above. He rushed to the 
scene to find that two fellow-employees had been badly burned, and helped one of them into 
the ambulance. Mr Pusey became depressed as a result of this episode and suffered a 
severe schizophrenic reaction. The main issue for the High Court was whether, under the 
Wagon Mound (No 1)160 test of remoteness that the kind of damage had to be foreseeable, 
what had to be foreseen was the particular psychiatric reaction, or psychiatric injury 
generally. The High Court held that foreseeability of some form of mental disorder was all 
that was required. There still remained the question of whether the plaintiff was owed a duty 
of care, since he was not in the zone of physical danger and was not a relative. Windeyer J 
could no doubt have held that the defendants were liable to Mr Pusey as a rescuer, but what 
he in fact said was that the defendants as his employers were under a duty to take care 
which extended to psychiatric as well as physical injury.  
 

His Honour reached this conclusion by examining the gradual extension of the range 
of psychiatric injury plaintiffs through the lens of the neighbour principle. Starting with the 
case of the mother or other near relative who sees a child or other loved one hurt or killed or 
in imminent danger of being hurt or killed, he said that this was within the range of 
reasonable foresight and that ‘[s]uch a person is therefore now taken to be a neighbour in 
Lord Atkin’s sense, a person to whom a duty of care extends’. But whether the range of duty 
extended to other persons who suffered shock from seeing an accident was, in 1970, still an 
open question, one which now had to be decided.  
 

There seems to be no sound ground of policy, and there is certainly no sound reason in logic, 
for putting some persons who suffer mental damage from seeing or hearing the happening of 
an accident in a different category from others who suffer similar damage in the same way 
from the same occurrence. The supposed rule that only relatives can be heard to complain is 
apparently a transposition of what was originally a humane and ameliorating exception to the 
general denial that damages could be had for nervous shock. Close relatives were put in an 
exceptional class. This allowed compassion and human sympathy to override the older 
doctrine, draconic and arbitrary, which recognized only bodily ills as compensable by 
damages and made a rigid difference between ills of the mind and hurts to the body. What 
began as an exception in favour of relatives to a doctrine now largely abandoned has now 
been seen as a restriction, seemingly illogical, of the class of persons who today can have 
damages for mental ills caused by careless conduct. Whatever the basis of the special 
position which it has been supposed should be given to near relatives, one thing can be said 
of it. That is that its application was in cases where the duty of care arose simply out of the 
duty to a ‘neighbour’ in the legal sense. Relatives of an injured person might be neighbours in 
that sense, and in time rescuers joined them. But curious strangers, or mere bystanders, like 
the pregnant fishwife, were not ‘neighbours’. They were not, using Lord Atkin’s words, persons 
‘so closely and directly affected by my act that I ought reasonably to have them in 
contemplation as being so affected’. But in the present case, the duty of care is not based 
simply on duty to a neighbour. It includes that but arises also independently from the legal 
relationship between the plaintiff and the defendant. It is the duty of care which a master has 
for the safety of his servant. Foreseeable harm caused by a master to the mind of his servant 
is just as much a breach of his duty of care for him as harm to his body would be.
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So the limits of the category of plaintiffs who were owed a duty of care in respect of 
psychiatric injury were controlled by the neighbour principle. Relatives and rescuers could be 
neighbours, but curious bystanders and strangers were not. Employees such as Mr Pusey 
could also be neighbours, though in this case there was an additional relationship, the 
employment relationship, which allowed the extension of well-recognised principles of 
employers’ liability for physical harm to psychiatric injury. It is interesting that the House of 
Lords in White v Chief Constable of South Yorkshire Police took no notice of the High Court’s 
decision in this case. The issue was perhaps confused by the suggestion that cases in which 
employees had involuntarily become involved in the causing of harm to another162 were the 
source of a more general principle of employers’ liability; these were easily distinguished.163  
 

The other important application of the neighbour principle is the judgment of McHugh 
J in Gifford v Strang Patrick Stevedoring Ltd.164 Following the restatement of the Australian 
law in Tame and Annetts along the lines of reasonable foreseeability shorn of additional 
limitations such as direct perception and sudden shock, it was important to know whether 
there were any limitations on the scope of the persons who were owed a duty of care. 
Australian law had always tended to refer to close and loving relationships rather than 
endorsing the category approach as the English courts had appeared to do pre-Alcock.165 
However, there is nothing much on this issue in the judgments in Tame and Annetts, 
because it was clear that the relationship between the parents and their child in the Annetts 
case would satisfy any potential test. This decision was followed a year later in Gifford, a 
case in which a father was killed in an accident at work and his three children all suffered 
psychiatric injury when informed of his death. McHugh J had decided the Annetts case on 
the basis of the pre-existing assurances given to the parents, holding that this made it 
unnecessary to invoke the ordinary psychiatric injury rules. In Gifford he now endorsed the 
approach of the other judges in Annetts, but unlike other judges, who confined themselves to 
saying that an employer must foresee the possibility of psychiatric injury to the families of 
their employees,166 McHugh J essayed a general statement of the range of those to whom 
the duty to take care not to cause psychiatric injury was owed. Once again, the neighbour 
principle was his starting point: 
 

The question then is, whether the relevant principles of the law of negligence required a 
finding that the respondent owed the children a duty of care to prevent psychiatric injury. That 
depends on whether the children were ‘neighbours’ in Lord Atkin’s sense of the term. Were 
they so closely and directly affected by Strang’s relationship with their father that Strang ought 
reasonably to have had them in contemplation when it directed its mind to the risk of injury to 
which it was exposing their father? …  

 
The collective experience of the common law judiciary is that those who have a close and 
loving relationship with a person who is killed or injured often suffer psychiatric injury on 
learning of the injury or death, or on observing the suffering of that person. … Accordingly, for 
the purpose of a nervous shock action, the neighbour of a wrongdoer in Lord Atkin’s sense 
includes all those who have a close and loving relationship with the person harmed. … 

167
 

 
As McHugh J noted, this was a test which was in essence the same as that affirmed by the 
House of Lords in Alcock: 
 

It is the closeness and affection of the relationship – rather than the legal status of the 
relationship – which is relevant in determining whether a duty is owed to the person suffering 
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psychiatric harm. The relationship between two friends who have lived together for many 
years may be closer and more loving than two siblings. …

168
 

 
McHugh J went on to state that whether such a relationship existed would often be a matter 
for evidence, but in cases such as parent and child the existence of a relationship of the kind 
in question could readily be presumed, and the same applied to other close and loving 
relationships such as spouses, siblings, de facto partners and engaged couples: 
 
 No doubt the parties to such relationships may sometimes be estranged. Despite this 

possibility, however, so commonly are these relationships close and loving that a wrongdoer 
must always have such persons in mind as neighbours in Lord Atkin’s sense. To require 
persons in such relationships to prove the closeness and loving nature of the relationship 
would be a waste of curial resources in the vast majority of cases. The administration of 
justice is better served by a fixed rule that persons in such relationships are ‘neighbours’ for 
the purposes of the law of nervous shock and the defendant must always have them in mind. 
Similarly, the wrongdoer must always have in mind any person who can establish a close and 
loving relationship with the person harmed.

169
 

 
Further, there could be a neighbourhood relationship even in cases where there was no 
close and loving relationship. Such cases included less close relationships, and might extend 
even to some persons who were simply present: 

 
Although a close and loving relationship with the person harmed brings a person within the 
neighbour concept, it is not a necessary condition of that concept. In some cases, a 
relationship, short of being close and loving, may give rise to a duty to avoid inflicting 
psychiatric harm. A person is a neighbour in Lord Atkin’s sense if he or she is one of those 
persons who ‘are so closely and directly affected by my act that I ought reasonably to have 
them in contemplation as being so affected’ … 
 
In other cases, an association with the primary victim or being in their presence may be 
sufficient to give rise to a duty to take reasonable care to protect a person from suffering 
psychiatric harm. This will often be the case where the person suffering psychiatric harm saw 
or heard the harm-causing incident or its aftermath.

170
 

 
From start to finish, this sustained examination of the kinds of plaintiffs who may be 

owed a duty of care in respect of psychiatric injury takes the form of an exegesis of the 
neighbour principle. Though there are important differences between English and Australian 
psychiatric damage law in other respects, such as proximity of space and time, the approach 
to the relationships which qualify is close enough to the Alcock test for McHugh J’s 
disquisition to be closely studied in English cases when the point arises.  
 
Pure economic loss: relational interests 
 
If Donoghue v Stevenson was the most important negligence case of the 20th century, then 
surely Hedley Byrne & Co v Heller & Partners171 comes next in line. In this case, the House 
of Lords recognised a duty of care in certain circumstances in respect of economic loss 
caused by reliance on negligent statements, thus extending the scope of negligence to 
statements rather than acts, and into the realm of pure economic loss. Australia followed 
suit.172  
 

From this time onwards there was pressure to recognise a duty of care in cases of 
economic loss caused by negligent acts - the argument being that if a duty arose when such 
loss flowed from a negligent statement, it must logically follow that there must be a duty 
when such loss resulted from a negligent act. The cases generally involve a ‘relational 
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interest’ - A damages B’s property and C suffers economic loss because of his relationship 
with B. Until the present, however, the English courts have resisted pressure to recognise a 
duty of care in this kind of case173 - it remains to be seen whether the Supreme Court’s 
decision in the Buncefield case becomes a new landmark in cases of this kind.174  
 

In contrast, quite a long time ago, in 1976, the Australian High Court in Caltex Oil 
(Australia) Pty Ltd v Dredge ‘Willemstad’ 175 took an important step forward by recognising a 
duty of care in respect of pure economic loss caused by a negligent act. The dredge 
fractured a pipeline laid on the bed of Botany Bay which connected the AOR oil refinery with 
the Caltex oil terminal. Crude oil supplied by Caltex to AOR for processing was delivered to 
Caltex via the pipeline, but the pipeline belonged to AOR. Caltex therefore suffered economic 
loss as the result of damage to the property of a third party: the economic loss was the extra 
cost involved in using road transport. Application of the traditional exclusory rule would have 
resulted in a ruling that the defendants owed no duty to Caltex, but the High Court 
unanimously found in their favour. Having crossed the Rubicon, however, the problem was 
how to set limits to the duty now recognised, since plainly a test of foreseeability without 
more would result in a duty that was much too wide. Two main views emerge from the five 
judgments: Gibbs and Mason JJ posited a test of whether the defendants had knowledge or 
the means of knowledge that the plaintiff individually, and not merely as the member of an 
unascertained class, was likely to suffer economic loss.176 Stephen J, on the other hand, said 
that what was needed was a control mechanism based on notions of proximity between the 
tortious act and the resulting damage to take the place of the former exclusory rule. Though 
in other contexts, such as negligent misstatement, the particular fact situations might provide 
material out of which limitations might be fashioned, ‘in the general realm of negligent 
conduct it may be that no more specific proposition can be formulated than a need for 
insistence upon sufficient proximity between tortious act and compensable detriment’.177 In 
due course the growth of a body of case law would provide the necessary certainty, but 
some guidance could be obtained from Lord Atkin’s neighbour principle: 
 
 Some guidance in the determination of the requisite degree of proximity will be derived from 

the broad principle which underlies liability in negligence. As Lord Atkin put it in a much cited 
passage from his speech in Donoghue v. Stevenson the liability for negligence ‘is no doubt 
based upon a general public sentiment of moral wrongdoing for which the offender must pay’. 
Such a sentiment will only be present when there exists a degree of proximity between the 
tortious act and the injury such that the community will recognize the tortfeasor as being in 
justice obliged to make good his moral wrongdoing by compensating the victims of his 
negligence. Again, as Lord Morris said in the Dorset Yacht Case courts may have recourse to 
a consideration of what is ‘fair and reasonable’ in determining whether in particular 
circumstances a duty of care arises; so too, I would suggest, in determining the requisite 
degree of proximity before there may be recovery for purely economic loss.

178
  

 
It should be noted that leading counsel for Willemstad was William Deane QC. 

Justice Deane no doubt remembered Stephen J’s judgment when his turn came to sit on the 
High Court bench. Caltex may therefore be said to have played a part in the development of 
Deane J’s general test of duty - again, one inspired by the neighbour principle.179 
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The Caltex case did not lead to a flood of decisions recognising liability for pure 
economic loss. Though it received some attention in Canada,180 the only Australian case of 
importance in which it was followed was the first instance decision of Yeldham J in 
Candlewood Navigation Corp Ltd v Mitsui Osk Lines Ltd (The Mineral Transporter).181 This 
case was appealed to the Privy Council,182 where it received a chilly reception in the 
judgment of Lord Fraser of Tullybelton, who said that he could not discover a ratio, and that 
there was no statement of principle in Stephen J’s judgment which appeared to offer a 
satisfactory and reasonably certain guide. The Privy Council therefore reaffirmed the 
exclusory rule. Notwithstanding, the Australian High Court has now revisited this issue and 
has extended the scope of the duty not to cause pure economic loss by a negligent act. In 
Perre v Apand Pty Ltd,183 the use of infected seed on a South Australian potato-growing 
property caused loss to properties within a 20-kilometre radius because under Western 
Australian regulations any potatoes grown within such an area could not be exported to 
Western Australia. At first instance and in the Full Federal Court of Australia184 it was held 
that the case did not come within the tests outlined in Caltex. On appeal, the High Court of 
Australia unanimously recognised a duty of care, so extending the scope of the duty not to 
cause pure economic loss in relational interest cases. The only problem is to discover the 
precise basis on which that duty now rests. Seven judgments, occupying 153 pages in the 
Commonwealth Law Reports, produce about six possible bases on which the duty may 
rest.185 However, the judgment of McHugh J has generally commanded the most attention.   
 

One reason why Caltex is important is that it has been part of a movement to expand 
the categories of economic loss case in which a duty of care is recognised.186 In England in 
the 1970s, the courts expanded the concept of duty in cases involving those responsible for 
the provision of defective structures, including both the builders and local councils who were 
negligent in the discharge of their functions under building bylaws and the like.187 Originally it 
was accepted that these cases involved physical damage to property, but once it became 
recognised - particularly following the influential judgment of Deane J in Sutherland Shire 
Council v Heyman188 - that the loss was in fact economic, in that the structure was less 
valuable than one in proper condition, the courts backtracked and in 1990 the House of 
Lords in Murphy v Brentwood District Council189 held that there was no duty of care in 
respect of pure economic loss except in cases falling under the principles of Hedley Byrne. 
This has caused some difficulty in cases involving defectively executed wills resulting in 
financial loss to disappointed beneficiaries: in White v Jones190 Lord Goff was compelled to 
justify such cases by reference to Hedley Byrne, even though the solicitor’s negligence is 
likely to be an act or omission rather than a statement. In contrast, Australian courts have 
recognised various different kinds of economic loss case, including those relating to defective 
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structures191 and the negligent performance of a service.192 The latter category better 
accommodates the defective will cases than the expedient adopted in White v Jones.193        
 
Non-delegable duties and the demise of Rylands v Fletcher 
 
In the 19th century, there were two competing principles in the law of tort. One was fault 
liability, and the other was the principle of strict liability recognised by Rylands v Fletcher194 
that a person who brings onto his land and keeps there something likely to do mischief if it 
escapes must keep it in at his peril, and is answerable for all the damage consequent on its 
escape. Over the course of time, the principle of Rylands v Fletcher was gradually narrowed 
by additional limitations - the requirement of a non-natural user (added by Lord Cairns when 
the case reached the House of Lords), the recognition of defences such as act of God195 and 
act of a stranger,196 the changing interpretation of natural user197 and the need for an 
escape.198 In the second half of the 20th century successful actions under Rylands v Fletcher 
were rare. Yet it was still something of a surprise when the House of Lords in 1994 decided 
that Rylands v Fletcher was not an independent tort, but a variety of nuisance.199  
 

Australian courts followed Rylands v Fletcher in the 19th century and it was quite 
regularly applied by the High Court after the court was established in 1903.200 The leading 
case is probably Hazelwood v Webber201 in 1934 in which it was held that burning off stubble 
in country New South Wales in February was a non-natural user of land. In Benning v 
Wong202 in 1969 some judges even suggested extensions of Rylands v Fletcher under which 
both occupiers and non-occupiers might be able to recover for personal injury. Then in 1994, 
in a surprise move, the High Court abolished this tort, holding that it was no longer part of 
Australian law. The case in question was Burnie Port Authority v General Jones Pty Ltd.203 
General Jones, a grocery chain in Tasmania, occupied a cold store in a building owned by 
the port authority. An independent contractor employed by the authority to do some welding 
in the roof started a fire which spread to the rest of the building and destroyed the grocers’ 
stock of fruit and vegetables. The court below held the authority liable under Rylands v 
Fletcher, but the High Court held that Australian courts should no longer apply this rule, 
which should be treated as having been absorbed into the law of negligence. 
 

This is not the place for a detailed examination of the majority and minority arguments 
about the abolition of Rylands v Fletcher. Suffice it to say that the five judges who comprised 
the majority referred to the gradual narrowing of the rule by subsequent case law and the 
expanding scope of negligence liability, whereas McHugh J, one of the two judges in the 
minority, was not convinced that any process of narrowing had occurred in Australia, and 
could not identify when the rule had been allegedly absorbed into negligence, since this had 
not been noted by the Australian torts texts. We may safely leave the abolition of the tort at 
this point, since we are more concerned with what replaced it. 
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The High Court held that virtually all cases in which there might formerly have been 
liability under Rylands v Fletcher could safely be accommodated under the expanding 
principle of non-delegable duty, that special variety of negligence liability where the duty 
owed by the defendant is not merely to take reasonable care but to see that reasonable care 
is taken. Australian law already recognised that such a duty existed in a number of 
relationships, such as employer and employee, hospital and patient, and school authority 
and pupil.204 Burnie now adds another category, dangerous substances and activities.  
 

How did the High Court reach these conclusions? As already noticed, the first part of 
the judgment discusses the expanding scope of negligence in comparison to the narrowing 
scope of strict liability. The High Court’s starting point is Donoghue v Stevenson and Lord 
Atkin’s neighbour principle. However, since during this period the High Court consistently 
championed the view that all duty questions could be answered by reference to a general 
proximity test,205 emphasis was given to the proximity element. The High Court in Burnie then 
said: 
 

The ‘general conception’ of a relationship of proximity was identified by Lord Atkin as the 
‘element common to the cases where [liability in negligence] is found to exist’ and as the basis 
of the duty of care which is common to all such cases. It has been stressed and developed in 
judgments in recent cases in the Court. As Deane J pointed out in Stevens v Brodribb 
Sawmilling Co,

206
 that common element of a relationship of proximity ‘remains the general 

conceptual determinant and the unifying theme of the categories of case in which the common 
law of negligence recognises the existence of a duty to take reasonable care to avoid a 
reasonably foreseeable risk of injury to another’. Without it, the tort of negligence would be 
reduced to a miscellany of disparate categories … . As a general conception deduced from 
decided cases, its practical utility lies essentially in understanding and identifying the 
categories of case in which a duty of care arises under the common law of negligence rather 
than as a test for determining whether the circumstances of a particular case bring it within 
such a category …’

207
 

 
Having declared that Rylands v Fletcher was no longer part of Australian law, the 

High Court had to show how cases such as Burnie could be brought within the ambit of 
established principles of duty of care. Once again, the High Court was able to refer to 
Donoghue v Stevenson: 
 
 Any case in which an owner or occupier brings onto premises or collects or keeps a 

‘dangerous substance’ in the course of a ‘non-natural use’ of the land will inevitably fall within 
a category of case in which a relationship of proximity under ordinary negligence principles will 
exist between owner or occupier and someone whose person or property is at risk of physical 
injury or damage in the event of the ‘escape’ of the substance. Indeed, so much was made 
clear in Donoghue v Stevenson itself where Lord Atkin referred to ‘the cases dealing with 
duties where the thing is dangerous’ as illustrating the general principle which he had 
formulated.

208
 

 
This having been established, the High Court went on to show how cases formerly falling 
under the rule in Rylands v Fletcher could now be decided by reference to the concept of 
non-delegable duty. 
 

Burnie has been given a rather mixed reception. Commentators have asked whether 
it was desirable to abolish Rylands v Fletcher, rather than revive it,209 and they have also 
been critical of the bending of the non-delegable duty category so as to bring Rylands v 
Fletcher cases within it, since what has been created is a category of a very different kind 
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from the specific relationships recognised prior to 1994.210 However, it can at least be said 
that according to the High Court the process of bringing these cases into the realm of 
negligence was legitimated by reference to the principles of Donoghue v Stevenson.  
 
2002 AND AFTER 
 
The Australian insurance crisis and the Civil Liability Acts 
 
The Burnie story is part of an expansionary period in the High Court which commenced in the 
mid-1980s and lasted until the mid-1990s. Other aspects of this expansionary process have 
already been discussed. However, round about 1996 or 1997, there was a change of 
direction, due in part to changing personnel on the High Court and in part to other factors 
such as the growing unease about the proximity test and some of the Court’s past 
decisions.211 Commentators, judicial and academic, documented this gradual turnaround.212 
But the fact that the High Court was plainly moving in a more conservative direction was not 
enough to stem the ‘insurance crisis’ which quite suddenly entered the public consciousness 
in the early days of 2002. 
 

At this time stories began to appear in the newspapers drawing attention to the 
problems of obtaining liability insurance, and its escalating cost.213 The problems appeared to 
affect all sorts of groups from medical and other professionals to recreational groups such as 
football clubs, youth clubs and so on. At the same time there were many stories about the 
level of damages being awarded in various kinds of cases, notably against local councils for 
failure to erect warning signs. The insurance industry moved quickly and effectively to lobby 
government. By March, the Commonwealth and State Finance Ministers had met and 
commissioned a report from Trowbridge Consulting on ‘practical measures to resolve the 
public liability crisis’.214 By May, the Commonwealth Finance Minister had established an 
expert panel under the chairmanship of Justice David Ipp to inquire into and review the law of 
negligence, and to develop options to limit liability and the quantum of damages, with a brief 
to report within four months. Even this period was not long enough for New South Wales, 
which by mid-June 2002 had enacted a Civil Liability Act which introduced various measures 
including caps on the size of damage awards. The Ipp Report was submitted at the end of 
September and recommended a range of reforms.215 Within three days of the submission of 
the report, the Commonwealth and state finance ministers met and agreed to implement it. 
There followed an avalanche of ‘tort reform’ legislation: every State and Territory enacted 
legislation in the last few months of 2002 or the early months of 2003, in total about 30 
statutes across the eight jurisdictions.  
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The Ipp Report had recommended uniform implementation across all jurisdictions, but 
although the major proposals have been adopted everywhere, not every jurisdiction adopted 
every proposal and there are many differences of detail. The most important reforms, which 
have been adopted nearly everywhere, are as follows: 

 A new statutory statement of standard of care (not very helpfully described in some 
jurisdictions as ‘duty of care’) which adopts a new test of when a risk of harm is 
foreseeable - the risk must now be ‘not insignificant’ rather than ‘not far-fetched or 
fanciful’.216 

 A new statutory statement of the test of causation, which distinguishes between 
‘factual causation’ and ‘scope of liability’.217 

 Some specific provisions on duty of care in relation to ‘mental harm’ (ie psychiatric 
injury)218 and the liability of public authorities.219 

 A narrower test for medical negligence,220 one which partially restores the Bolam 
principle.221 

 Important defences for cases involving recreational activities and ‘obvious risks’.222 

 Caps and threshold tests for damages.223 

 Restrictions on the awarding of damages for services performed by third parties.224 
 

All this has been documented by Justice Peter Underwood in the article referred to 
earlier, and in numerous other sources. Underwood examined the various theories about 
who was responsible for the crisis.225 Some blamed the judges for going too far in favour of 
plaintiffs in extending the range of liability and the size of damages awards, but Underwood 
reviewed the major extensions of the law over the past quarter-century and suggested that 
none of them, either singly or collectively, appeared to have precipitated a crisis in the 
insurance industry or brought forth calls for reform. Some, such as the Premier of New South 
Wales, blamed ‘greedy lawyers’ and an increasingly litigious society, but Underwood 
suggested that such claims were not supported by the available statistics, such as the 
number of actions brought. This left the insurance industry itself, and Underwood makes a 
convincing case for suggesting that this is where the real blame lies. As he says, the 
Australian general insurance industry made underwriting losses throughout the 1990s, and 
the problems were exacerbated by the policy of one insurance company (HIH) of 
undercutting competitors, its collapse in March 2001, the imminent collapse of United 
Medical Protection, Australia’s largest medical insurance fund, and more general causes 
such as the 9/11 attacks on the World Trade Center. 
 

Underwood also points out that at no time during the crisis was any evidence made 
available to show whether there actually was a crisis - everything proceeded on assertion 
and anecdotal evidence.226 The Ipp panel was required to proceed on the basis that: 
 

The award of damages for personal injury has become unaffordable and unsustainable as the 
principal source of compensation for those injured through the fault of another. It is desirable 
to examine a method for the reform of the common law with the objective of limiting liability 
and quantum of damages arising from personal injury and death.

227
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There was no question of waiting for some factual data to back up these assumptions. 
However, it was subsequently shown that in fact there had not been any litigation 
explosion.228 

 
Be this as it may, Australian negligence law entered a new era in 2002. Instead of 

predominantly judge-made law, much of the law of negligence is now governed by the 
statutory provisions found in the Civil Liability Acts. This has a number of consequences. 
First, the law is much more complicated than it was before, partly due to the fact that the 
legislation of the various States and Territories is a long way short of complete uniformity, 
and partly because the legislation creates exceptions for particular cases (varying 
considerably from one jurisdiction to another) where some or all of the rules do not apply. All 
this has produced many new problems, and is already giving rise to considerable academic 
literature on particular aspects of the legislation and its interpretation.229 We have however 
been spared one possible complication: though the Ipp Report’s terms of reference were 
limited to personal injury, the statutory statements of standard of care and causation are 
stated to apply to all cases of negligence.230 Though this goes wider than the 
recommendations, it at least has the advantage that there is a single test, rather than having 
one test for personal injury and another for other kinds of negligence cases.  
 
Is Ms Donoghue’s snail in mortal peril? 
 
This is the arresting title of Underwood’s article on the crisis, and it brings us back to 
Donoghue v Stevenson and the neighbour principle. The particular issue which led 
Underwood to ask this question was whether the above events now handicap the judges in 
the process of developing the law in the traditional way. Underwood quotes Kirby J in 
Cattanach v Melchior :231 
 

Subject to any constitutional restrictions, parliaments, motivated by political considerations 
and sometimes responding to the ‘echo-chamber inhabited by journalists and public moralists’, 
may impose exclusions, abolish common law rules, adopt ‘caps’ on recovery and otherwise 
act in a decisive and semi-arbitrary way. … Judges, on the other hand, have the responsibility 
of expressing, refining and applying the common law in new circumstances in ways that are 
logically reasoned and shown to be a consistent development of past decisional law. Of 
course, in a general way, judges should take the economic outcomes of their decisions into 
account. But they have no authority to adopt arbitrary departures from basic doctrine.  

 
Justice Kirby was referring to the legislative changes of 2002. Underwood clearly deplores 
the fact that governments which for political reasons feel impelled to provide a swift response 
to a perceived crisis can, after commissioning an inquiry which is given the hopeless task of 
reviewing a complex area of law in an absurdly short time frame, legislate in haste and in so 
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doing destroy or severely maim principles which have been painstakingly built up by the 
common law process over many years. 
 

Even worse, according to Underwood, is what happened following the High Court’s 
decision in Cattanach v Melchior - in which by a 4-3 majority it held a medical practitioner 
who had failed to provide proper advice liable in damages for the cost of bringing up a child 
born as the result of an unwanted pregnancy. Underwood points out that within hours of the 
publication of the judgment the Deputy Prime Minister and various State Government 
Ministers were making extreme criticisms of the decision and calling for a national legislative 
solution. 
 

The reasons for the decision run to 115 pages in the ALR. Both the majority and the minority 
judgments are detailed and closely reasoned. There is a great deal of discussion of principle. 
It appears that all this judicial care is to go for naught. Of course I do not know if the political 
leaders to whom I have referred read these reasons before making the statements attributed 
to them, but if they did, it was unlikely that the reading was anything other than cursory having 
regard to the period that elapsed between the handing down of the judgment and the 
announcement of legislative action. It seems that politicians may have got a taste for power 
following the hasty and ill-considered reactions to the so-called insurance crisis. This time, 
however, it appears that there is no need to refer anything to a review panel. Indeed, it 
appears that there is no need even to study this development in the common law. It is 
sufficient if there is a perception that a common law development might cause a financial 
problem or some other problem for there to be legislative action to remove that development 
and deny others in the situation of the respondents a remedy that the law has decided is their 
entitlement.

232
 

 
Legislation followed in three states.233 
 

Ten years after the Civil Liability Acts, has the legislation had the consequences 
which Underwood foreshadowed? Many commentators, including myself, have been critical 
of the Civil Liability Acts and regret the circumstances which brought them into existence. But 
the world moves on, and courts and lawyers have to apply this legislation, just as they would 
any other statutory provision. As for the particular problem to which Underwood drew 
attention, fortunately Cattenach v Melchior remains a an isolated example. No High Court 
decision since 2003 has attracted anything like the same reaction from politicians and 
governments - although it has to be noted that the High Court’s attitude to duties of care in 
negligence over the last ten years has only the whole been fairly conservative.234 So it has to 
be concluded that Ms Donoghue’s snail no longer appears to be in mortal peril - although 
over the last few years it has had to tread carefully and pull its head in a bit.   
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