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WILKINSON v DOWNTON: PATHWAYS TO THE FUTURE? 

 

 

It is now well over a hundred years since Charles Downton walked into the ‘Albion’ public-

house in St Paul’s Road, East London, and announced to Mrs Lavinia Wilkinson, wife of the 

landlord, that her husband Thomas, who had taken the day off to go to a race meeting in 

Harlow, had been injured in an accident during his return journey, and was lying at ‘The 

Elms’ in Leytonstone with both his legs broken. She believed his story, and sent her son and a 

servant, equipped with pillows and rugs, by train to Leytonstone to bring him home; but when 

they arrived at their destination they found that the story was completely without foundation, 

simply being Downton’s idea of a practical joke. However, these events had long-term 

consequences for Mrs Wilkinson: she became seriously ill and her hair turned white. In the 

High Court, before Wright J, Mr and Mrs Wilkinson were awarded damages of £100 for the 

shock she had suffered (plus 1s. 10½ for the wasted train fares).
1
 

 

The interest of the case lies in the fact that in order to provide a remedy, Wright J had 

to invent a new tort. Deceit, while appropriate for the wasted train fares, was not a suitable 

cause of action for the shock damage, because the shock resulted from the mere fact that the 

statement was made and believed, and not from it being acted upon. However, Wright J said 

that the jury’s verdict could be supported on another ground: 

 

The defendant has, as I assume for the moment, wilfully done an act calculated to 

cause physical harm to the plaintiff - that is to say, to infringe her legal right to 

personal safety, and has in fact thereby caused physical harm to her. That proposition 

without more appears to me to state a good cause of action, there being no justification 

alleged for the act. This wilful injuria is in law malicious, although no malicious 

purpose to cause the harm which was caused nor any motive of spite is imputed to the 

defendant.
2
 

 

He went on to hold that these assumptions were well founded.  

 

 The Wilkinson v Downton [1897] 2 QB 57 principle was applied by the English Court 

of Appeal in Janvier v Sweeney [1919] 2 KB 316 (a case of threats designed to coerce the 

plaintiff into handing over documents belonging to her employer) and by courts in the major 

Commonwealth countries on a limited number of occasions over the next fifty years
3
 - always 

in the context of liability for what in the older cases was called ‘nervous shock’, though 

Wright J’s formulation was not limited to this form of harm.
4
 One of the reasons for the 

comparatively limited amount of case law was the expansion of liability for psychiatric injury 

caused negligently. At the time of Wilkinson v Downton, such causes of action were barred by 

the decision of the Privy Council in Victorian Railway Commissioners v Coultas (1888) 13 

App Cas 222, a decision Wright J evaded by suggesting that unlike Wilkinson v Downton, 

there was in Coultas no element of wilful wrong;
5
 but over the course of the next century the 

                                                 
1
 Wilkinson v Downton [1897] 2 QB 57; additional details in (1897) 66 LJQB 493. Downton was a noted 

practical joker, as confirmed by contemporary press reports: see Mark Lunney’s fascinating study of the 

background of the case, ‘Practical Joking and its Penalty: Wilkinson v Downton in Context’ (2002) 10 Tort L 

Rev 168. 
2
 [1897] 2 QB 57 at 58-59. 

3
 A v B’s Trustees (1906) 13 SLT 830; Stevenson v Basham [1922] NZLR 225; Els v Bruce 1922 EDL 295; 

Bielitski v Obadiak (1922) 65 DLR 627; Johnson v Commonwealth (1927) 27 SR(NSW) 133; Purdy v 

Wosnesensky [1937] 2 WWR 116; Bunyan v Jordan (1937) 57 CLR 1; Battista v Cooper (1976) 14 SASR 225. 
4
 See Handford PR, ‘Wilkinson v Downton and Acts Calculated to Cause Physical Harm’ (1985) 16 UWA L Rev 

31 at 34-38. 
5
 [1897] 2 QB 57 at 60. 
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ambit of the duty of care in negligence for psychiatric injury was greatly expanded,
6
 and there 

were those who suggested that an action could now be brought in negligence on the facts of 

Wilkinson v Downton, and that the facts of Wilkinson v Downton did not comfortably fit 

within Wright J’s principle since it was hard to see that Downton’s conduct was calculated, or 

indeed anything more than foreseeably likely, to cause physical harm, since all he intended 

was to play a practical joke.
7
  

 

 Starting in 1990 or thereabouts, there were new developments. Far from being a dying 

cause of action, as some forecasts had envisaged,
8
 there was a re-awakening of interest in 

Wilkinson v Downton, as plaintiffs sought remedies for harassment, bullying and a variety of 

other forms of unpleasant conduct which lay outside the confines of trespass to the person, 

and the number of reported cases multiplied greatly.
9
 However, in Wainwright v Home Office 

[2004] 2 AC 406, this tort was considered for the first time by the House of Lords, which 

issued a challenge to its very existence. Lord Hoffmann, whose judgment was concurred in by 

the rest of the court, suggested that Wilkinson v Downton was very little different from 

negligence and had ‘no leading role in the modern law’.
10

 He was not impressed by Wright 

J’s attempt to distinguish the case from Coultas on the ground that Downton was not merely 

negligent but had intended to cause injury, because ‘Downton obviously did not intend to 

cause any kind of injury but merely to give Mrs Wilkinson a fright’.
11

 By the time of Janvier 

v Sweeney, ‘the law was able comfortably to accommodate the facts of Wilkinson v Downton  

in the law of nervous shock caused by negligence. It was unnecessary to fashion a tort of 

intention or to discuss what the requisite intention, actual or imputed, should be.’
12

 

 

 Lord Hoffmann’s views have not gone unchallenged. It may be difficult for English 

courts to contradict the views of the highest court, even if technically only obiter,
13

 and Lord 

Hoffmann’s view has also been endorsed, again obiter, by the High Court of Australia.
14

 

However, other Australian authorities
15

 follow earlier High Court authority
16

 in affirming that 

Wilkinson v Downton is alive and well, and a string of Canadian cases
17

 testifies that it has 

become firmly established in Canadian law. I have argued elsewhere that Wilkinson v 

Downton cannot be explained away as easily as Lord Hoffmann suggests, because liability in 

negligence for psychiatric injury was not sufficiently developed by 1919 to accommodate the 

facts of the case: liability for communication of false bad news is still a controversial area in 

the law of psychiatric injury.
18

 However, I have suggested that negligence now has an 

extended role in cases of intentional wrongs, and as a consequence duplicates the Wilkinson v 

                                                 
6
 Particularly by the well-known series of cases from Hambrook v Stokes Bros [1925] 1 KB 141 to McLoughlin v 

O’Brian [1983] 1 AC 410, expanding the scope of the duty owed to ‘secondary victims’. 
7
 See Handford P, Mullany and Handford’s Tort Liability for Psychiatric Damage (2nd ed, Lawbook Co, 

Sydney, 2006) pp 683-686. 
8
 See Mullany NJ and Handford PR, Tort Liability for Psychiatric Damage (Sydney, Lawbook Co, 1993) p 290. 

9
 See Handford, above 7, pp 680-683; see also Watson P, ‘Searching the Overfull and Cluttered Shelves: 

Wilkinson v Downton Rediscovered’ (2004) 23 U Tas LR 207; Reaume S, ‘The Role of Intention in the Tort of 

Wilkinson v Downton’ in J Neyers, E Chamberlain and S Pitel (eds), Emerging Issues in Tort Law (Hart 

Publishing, Oxford, 2007) p 533.  
10

 [2004] 2 AC 406 at 425. 
11

 Id at 424. 
12

 Id at 425. 
13

 Despite this, Wilkinson v Downton was invoked at first instance in C v D [2006] EWHC 166. 
14

 Magill v Magill (2006) 226 CLR 551 at [117] (Gummow, Kirby and Crennan JJ); compare [20] (Gleeson CJ). 
15

 Nationwide News Pty Ltd v Naidu (2007) 71 NSWLR 471 at [72] (Spigelman CJ); Carter v Walker (2010) 

ATR 82-076 at [271]. See also McFadzean v CFMEU [2004] VSC 289 (appeal dismissed (2007) 20 VR 250); 

Giller v Procopets (2008) 24 VR 1.  
16

 Bunyan v Jordan (1937) 57 CLR 1. 
17

 See Handford, above n 7, pp 681-683. 
18

 Id, pp 630-637. 
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Downton principle,
19

 an argument supported by the detailed analysis of McPherson J of the 

Supreme Court of Queensland in Carrier v Bonham [2002] 1 Qd R 474 at 483-484. 

 

 Lord Hoffmann himself has suggested that the common law could move forward from 

Wilkinson v Downton and develop a tort of intentional harassment causing distress without the 

need to show actual bodily or psychiatric illness. In Hunter v Canary Wharf Ltd [1997] AC 

655 at 707, he suggested that this was the perceived gap in the common law exposed by 

Khorasandjian v Bush [1993] QB 727, an action in respect of unwanted telephone calls and 

other unwelcome attention which had not yet resulted in injury to health. So far as nuisance 

was concerned, the plaintiff’s suit should have been barred by lack of title to sue, but Lord 

Hoffmann suggested that this should be seen as a case on harassment, not nuisance:   

 

The law of harassment has now been put on a statutory basis (see the Protection from 

Harassment Act 1997) and it is unnecessary to consider how the common law might 

have developed. But as at present advised, I see no reason why a tort of intention 

should be subject to the rule which excludes compensation for mere distress, 

inconvenience or discomfort in actions based on negligence: see Hicks v Chief 

Constable of the South Yorkshire Police [1992] 2 All ER 65. The policy 

considerations are quite different.
20

  

 

His Lordship reiterated these sentiments in Wainwright v Home Office,
21

 while emphasising 

that the intention requirement would have to be carefully limited: 

 

 If, on the other hand, one is going to draw a principled distinction which justifies 

abandoning the rule that damages for mere distress are not recoverable, imputed 

intention will not do. The defendant must actually have acted in a way which he knew 

to be unjustifiable and either intended to cause harm or at least acted without caring 

whether he caused harm or not. 

 

At round about the same time, the Scottish Law Commission made a similar 

suggestion in a report outlining possible statutory reforms to the common law on reparation 

for psychiatric injury.
22

 Though the Commission was in favour of retaining the requirement 

for ‘significantly disabling psychiatric injuries’ in cases of negligence, it was in favour of 

relaxing that requirement in intention cases: 

 

 [W]e have become satisfied that a distinction should be drawn between the situation 

where mental harm is caused deliberately by the defender and where it has arisen as a 

result of his unintentional but wrongful conduct, for example negligence. In the case 

of intentional wrongdoing, we now think that the defender should normally be liable 

for the harm he intended to cause: this should include distress, anxiety, grief, anger 

etc, whether or not this amounts to a medically recognised mental disorder. We 

believe that a person who deliberately causes mental harm, for example by subjecting 

the victim to sustained mental cruelty, should make reparation for any harm so caused 

to the pursuer’s mental state, mental functioning or mental well-being.
23

 

 

 Were the common law to take such a step, it can at least be said that it would be 

following in the footsteps of the United States, where the tort of intentional infliction of 

emotional distress, which requires the intentional or reckless causing of severe emotional 

                                                 
19

 Id, p 691; Handford P, ‘Intentional Negligence: A Contradiction in Terms?’ (2010) 32 Syd LR 29 at 54-61. 
20

 [1997] AC 655 at 707. 
21

 [2004] AC 406 at [45]. 
22

 Report on Damages for Psychiatric Injury, Scot Law Com No 196 (2004).  
23

 Id, para 3.7. 
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distress by extreme and outrageous conduct, is well-established. This tort grew out of a cause 

of action very like Wilkinson v Downton, and then shed the injury to health requirement. The 

whole process can be seen as part of a movement which began in the late 19th century which 

expanded the range of personal interests protected by the law of torts from the physical person 

to all sorts of interests in the human personality - so embracing the mind as well as the body. 

IIED, as it is now often referred to, achieved final recognition in 1950 or thereabouts and is 

now well-established.  

 

 I have written about these developments before,
24

 so only a short sketch of them will 

be given here. The principal aim of the present article is to show that if the common law 

outside the United States should seek to expand in this direction, there is a completely 

different source of inspiration on which it can draw - namely, the role and development of 

cruelty as a ground for matrimonial relief between the years 1857 and 1969.
25

 In this context, 

the Scottish Law Commission’s use of the term ‘mental cruelty’
26

 has particular significance. 

In the final section I will examine recent Wilkinson v Downton case law which suggests that 

the law may be taking some tiny steps in the suggested direction. 

 

Intentional mental distress: expanding the horizons of tort law 

 

Recognition of a new cause of action 

 

A century ago, in a seminal article, Roscoe Pound advanced the thesis that inviolability of the 

physical person is first among the demands made by individuals on the law which regulates 

the society of which they are members. Though the law might originally concentrate purely 

on the prevention of the body from physical injury, with the progress of civilisation the law 

has expanded to protect the personality as a whole, including the mind as well as the body.
27

 

 

The original attitude was expressed in the oft-quoted words of Lord Wensleydale in 

Lynch v Knight (1861) 9 HL Cas 577; 11 ER 854, at 598: ‘Mental pain and anxiety the law 

cannot value, and does not pretend to redress, when the unlawful act complained of causes 

that alone.’ The qualification in the last few words of this statement is important. Where 

mental distress did not stand alone, but occurred as the result of the commission of some 

recognised tort, recovery could be had for mental distress. In 1906 Thomas Atkins Street 

called attention to this practice and suggested that such ‘parasitic’ damages belonged to a 

transitory stage of legal evolution:  

 

A factor which is today recognized as parasitic will, forsooth, tomorrow be recognized 

as an independent basis of liability. It is merely a question of social, economic and 

industrial needs as those needs are reflected in the organic law.’
28

 

 

Moreover, there was one very important exceptional instance where the law did protect an 

interest in freedom from merely mental harm, and indeed mental harm of a very evanescent 

kind - the tort of assault. From a very early period, courts were prepared to award damages for 

                                                 
24

 Handford PR, ‘Intentional Infliction of Mental Distress: Analysis of the Growth of a Tort’ (1980) 8 Anglo-Am 

LR 1; see also Handford, above n 7, chs 1 and 4. 
25

 The original idea for this comparative study was suggested to me many years ago by the late Mr Tony Weir, to 

whom I am greatly indebted.  
26

 Quoted above, text to n 23. 
27

 Pound R, ‘Interests of Personality’ (1915) 28 Harv L Rev 343, 445 at 355-365; see also Pound R, 

Jurisprudence (West Publishing Co, St Paul, Minnesota, 1959) iii, pp 30-67. Pound identifies the newer interests 

as immunity of the mind and the nervous system from direct and indirect injury and the preservation and 

furtherance of mental health, and freedom from annoyance which interferes with mental poise and comfort.  
28

 Street TA, Foundations of Legal Liability (Thompson, New York, 1906) p 470. 
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‘pure’ assault, even in the absence of battery, where all that the plaintiff had experienced was 

a momentary apprehension of a blow being struck.
29

 This has much to do with the importance 

of protecting public order, at a time before the separation of civil and criminal law, and so a 

person who retaliated without waiting for the blow to fall - because, in the words of an early 

case, ‘perhaps it will come too late afterwards’
30

 - was given a defence of self-defence. In the 

modern context, the latter rationale for the assault remedy retains its validity even if the 

awarding of damages for a momentary apprehension of harm might seem questionable.
31

 In 

addition to assault, the torts of battery and false imprisonment were wide enough to give a 

remedy for purely mental distress, because they were actionable per se and false 

imprisonment was available for even short periods of confinement. 

 

In negligence cases, parasitic damages were paralleled by the fact that juries when 

assessing damages in personal injury cases adopted the custom of awarding sums that took 

account not only of the plaintiff’s physical injuries but also of the mental pain and suffering 

that accompanied them - in the passage quoted above, Lord Wensleydale went on to say 

‘though when material damage occurs, and is connected with it, it is impossible a jury, in 

estimating it, should altogether overlook the feelings of the party injured.’ The courts were 

unwilling to recognise that ‘nervous shock’ standing alone could provide a basis for recovery, 

and the Privy Council’s ruling in Victorian Railways Commissioners v Coultas which denied 

recovery for such damage on the ground that it was too remote was paralleled by United 

States cases which rejected such claims on the ground that there had to be impact.
32

 The 

standard reasons for denying recovery were repeated in case after case - it was impossible to 

prove the existence and extent of mental distress, the damage was too remote, there would be 

a danger of false claims succeeding, and it would open the floodgates. The impact rule was 

adopted by most jurisdictions in the late 19th and early 20th century. However, once impact 

was established, it provided a guarantee of genuineness, and courts would award damages for 

all the injuries suffered - and as time went on, they would go to great lengths to find impact in 

the slightest of contacts, for example a trivial blow
33

 or dust in the eye.
34

   

 

Round about the turn of the 20th century, there are signs of a new attitude: in line with 

the progression suggested by Pound, and in fulfilment of Street’s prophecy about parasitic 

damages, the courts began to open up new avenues of recovery for cases involving mental 

harm and its consequences, even where there was no traditional tort, and no impact or other 

guarantee of the genuineness of the claim. In the field of intentional torts, this is why Wright 

J’s decision in Wilkinson v Downton is important - for the first time, a judge was prepared to 

recognise that the legal right to personal safety demanded a tort remedy for any wilful act 

calculated to cause physical harm, where physical harm resulted. Four years later a United 

States court took a similar step forward. In Hickey v Welch (1901) 91 Mo App 4, the 

defendant, who had leased a house to the plaintiff, banked up earth around the plaintiff’s 

backyard water closet, making it impossible to use, threatening and abusing the plaintiffs 

while performing this task and at one point producing a pistol. This aggravated the female 

plaintiff’s neurasthenia and caused  injury to her health. Though there was a technical assault, 

the Missouri court chose to base liability on a general rule that an action lay where the 

                                                 
29

 The first case reported in the Year Books is I de S et ux v W de S (1348) YB 22 Ass 99, 60. 
30

 Chapleyn of Greye’s Inn’s Case (1400) YB 2 Hen IV 8, 40. 
31

 These arguments were developed in more detail in Handford PR ‘Tort Liability for Threatening and Insulting 

Words’ (1976) 54 Can BR 563 at 564-566. 
32

 Lehman v Brooklyn City R Co (1888) 47 Hun NY 355 appears to be the first case; Mitchell v Rochester R Co 

(NY 1896) 45 NE 354 is the most well-known. The rule was also applied in cases of intentional harm, eg Braun 

v Craven (Ill 1898) 51 NE 657. The Privy Council in Coultas discussed impact but did not in terms say it was 

necessary: (1888) 13 App Cas 222 at 226.  
33

 Spade v Lynn & B R Co (Mass 1897) 57 NE 747. 
34

 Porter v Delaware L & W R Co (NJ 1906) 63 A 860. 



 6 

defendant intentionally caused the plaintiff to suffer mental anguish which resulted in proved 

nervous disorder.
35

 Whereas in England Wilkinson v Downton was only occasionally followed 

over the next half century, a principle in terms similar to that affirmed by Hickey v Welch was 

adopted by courts in practically all United States jurisdictions.
36

 In negligence cases, courts 

likewise began to recognise that emotional distress resulting in injury to health was deserving 

of compensation in its own right. The process began in Ireland, where Bell v Great Northern 

R Co of Ireland (1890) 26 LR Ir 428 became the first prominent case to reject the Coultas 

decision,
37

 and England and most Commonwealth jurisdictions followed suit in the early 20th 

century.
38

 In the United States it took longer. Hill v Kimball (Tex 1890) 13 SW 59 was the 

first to repudiate the impact rule, and other states gradually followed,
39

 one by one, but some 

states did not fall into line for many years.
40

   

 

There seem to be three factors contributing to this great shift in judicial attitudes. First, 

there had been a considerable amount of medical research into emotions and their effects, 

culminating in the work of Walter B Cannon in the first few years of the 20th century, which 

laid a foundation for all subsequent developments in this field.
41

 Cannon demonstrated that 

fright and other strong emotions always produced bodily changes. The courts began to take 

account of this new knowledge.
42

 Secondly, in the United States, there was a separate 

jurisprudence
43

 making carriers liable for insulting behaviour to passengers,
44

 eventually 

extended to innkeepers
45

 and telegraph companies.
46

 Though the conduct in question was 

insufficiently serious to give rise to liability outside such special relationships, it was 

recognised that the courts were giving a remedy for intentional mental distress which resulted 

in physical harm or illness.
47

 A third factor in the United States was another special group of 

cases, the dead body cases, which gave a remedy for wilful interference with corpses which 

caused distress to relatives. The courts were prepared to admit that mental distress was the 

natural consequence of such conduct: in the words of Mitchell J in the leading case, Larson v 

Chase (Minn 1891) 50 NW 238 at 240, this was ‘too plain to admit of argument’. This 

                                                 
35

 Id at 12-13 (Goode J). Goode J (at 13) appeared willing to accept the proposition that if the act was wilful, 

malicious or accompanied by circumstances of inhumanity or oppression, an action would lie for mental anguish, 

whether physical harm was done or not, but the presence of resulting illness is central to his actual decision. 
36

 Leading cases include Voss v Bolzenius (Mo 1910) 128 SW 1; Goddard v Watters (Ga 1914) 82 SE 304; 

Whitsel v Watts (Kan 1916) 159 P 401; Jeppsen v Jensen (Utah 1916) 155 P 429; Rogers v Williard (Ark 1920) 

223 SW 15; Nickerson v Hodges (La 1920) 84 So 37; Price v Yellow Pine Paper Mill Co (Tex 1922) 240 SW 

588; Lambert v Brewster (WVa 1924) 125 SE 244; Johnson v Sampson (Minn 1926) 208 NW 814; Stockwell v 

Gee (Okl 1926) 249 P 389; Great Atlantic & Pacific Tea Co v Roch (Md 1930) 153 A 22.  
37

 (1890) 26 LR Ir 428, but note also Byrne v Great Southern & Western R Co (1884 unreported), referred to in 

Bell by Palles CB. 
38

 Dulieu v White & Sons [1901] 2 KB 669 is the leading English case. For authorities from other jurisdictions, 

see Handford, above n 7, pp 4-5.  
39

 Particularly important early cases include Purcell v St Paul City R Co (Minn 1892) 50 NW 1034; Sloane v 

Southern California R Co (Cal 1896) 44 P 320; note also Spade v Lynn & B R Co (Mass 1897) 47 NE 88, where 

Allen J recognised that ‘great emotion may, and sometimes does, produce physical effects’. In a second hearing, 

a remedy was found by watering down the impact rule (see n 33 above). 
40

 By 2006 the impact rule had been abandoned in all except six states, in two of which it operated in modified 

form: Handford, above n 7, p 22. 
41

 See Cannon WB, Bodily Changes in Pain, Hunger, Fear and Rage (Appleton & Co, New York, 1915). 
42

 Early cases which take note of such research include Sloane v Southern California R Co (Cal 1896) 44 P 320 

at 322 (Harrison J); Hickey v Welch (1901) 91 Mo App 4 at 9-10 (Goode J); Dulieu v White & Sons [1901] 2 KB 

669 at 677 (Kennedy J). 
43

 See Handford, above n 31, at 580-585. 
44

 The first case was Chamberlain v Chandler (CC Mass 1823) 5 Fed Cas No 2557. Other prominent cases 

include Goddard v Grand Trunk R Co (1869) 57 Me 202; St Louis A & TR Co v Mackie (Tex 1888) 9 SW 451 (a 

decision which likely influenced the court in Hill v Kimball two years later).  
45

 De Wolf v Ford (NY 1908) 86 NE 527. 
46

 Butler v Western Union Telegraph Co (SC 1901) 40 SE 162. 
47

 See particularly Dunn v Western Union Telegraph Co (Ga 1907) 59 SE 189, referring to ‘Wilkinson v 

Downtown’ (sic) - the first United States case to refer to the leading English authority. 
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jurisprudence was also referred to in cases dealing generally with liability for intentional 

mental distress resulting in physical harm.
48

 Convinced by arguments such as these, the 

traditional reasons against recovery were now rejected with increasing regularity.
49

        

 

Summing up the most important theme of the story so far, by the early years of the 

20th century, England (followed by the Commonwealth jurisdictions) and the United States 

had both developed a principle under which a wilful act causing the plaintiff to suffer mental 

anguish and resulting in physical harm or illness was actionable. In England, under Wilkinson 

v Downton, Wright J had held that if the defendant wilfully did an act calculated to cause 

physical harm and physical harm resulted, there was a good cause of action. In Hickey v 

Welch, Goode J’s proposition was formulated in terms of intentionally causing the plaintiff to 

suffer mental anguish which resulted in some proved nervous disorder. As already noted, 

there were very few cases in England and Commonwealth jurisdictions which invoked the 

Wilkinson v Downton principle, and this retarded further development. In the United States, 

however, where there were many more cases, the law did not stand still. Thirty years later, the 

courts began to expand the tort by dropping the need for physical injury or illness and 

recognising that it was appropriate to allow liability for mental distress standing alone. 

Though this has not happened in other common law systems, the United States experience 

points a way forward should courts be inclined to take up Lord Hoffmann’s suggestions. 

 

Jettisoning of the injury to health requirement 

 

Once the courts in the United States had begun to recognise liability for intentional mental 

distress and its consequences, they were faced with the problem of defining the exact basis on 

which it rested. This involved two distinct questions. The first is whether it was necessary for 

the mental distress to result in some form of physical injury or illness, or whether there could 

be liability for mental distress alone. The second is what risk that the defendant should have 

foreseen. Here, two approaches were possible, one based on the likelihood of physical harm 

(where the actual suffering of physical harm was usually also required), the other based on the 

likelihood of mental distress. The first does not allow truly independent recovery for mental 

distress, because it is based on the likelihood and the actual occurrence of physical harm, 

whereas the other, more modern approach is fully independent of physical harm or the 

likelihood thereof. The two questions are logically distinct, but tend to hang together.  

 

 In the early cases the courts, concerned with fixing some limits to liability and finding 

some safe guarantee of the genuineness of claims, turned to the presence of physical 

consequences, and the likelihood thereof, as the determinant of liability. This is the basis of 

Wright J’s formulation in Wilkinson v Downton - the defendant was held liable because he 

had ‘wilfully done an act calculated to cause physical harm to the plaintiff … and has in fact 

thereby caused physical harm to her’.
50

 A similar formulation was used in the next English 

case, Janvier v Sweeney,
51

 and the cases from Commonwealth jurisdictions which followed 

Wilkinson v Downton.
52

  

 

 The same approach can be found in the early United States decisions, for example the 

earliest case that has been identified, Hickey v Welch in 1901. The defendant was held liable 

                                                 
48

 Eg Hickey v Welch (1901) 4 Mo App 1; Johnson v Sampson (Minn 1926) 208 NW 814. 
49

 See eg Hickey v Welch (1901) 4 Mo App 1; leading negligence cases include Bell v Great Northern R Co of 

Ireland (1890) LR Ir 428; Hill v Kimball (Tex 1890) 13 SW 59; Purcell v St Paul City R Co (Minn 1892) 50 NW 

1034; Sloane v Southern California R Co (Cal 1896) 44 P 320; Spade v Lynn & BR Co (Mass 1897) 47 NE 88.  
50

 [1897] 2 QB 57 at 58-59 (emphasis added). 
51

 The plaintiff’s statement of claim speaks of ‘false statements wilfully and maliciously made by the defendants 

to the plaintiff, intended to cause and actually causing her physical injury’. 
52

 See above, n 3. 
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because the mental distress which the plaintiff suffered at his hands resulted in a physical 

illness, and was likely so to result: the court said that there was abundant evidence to prove 

that the plaintiff’s nervous disease was due, with reasonable certainty, to the shock she 

received as a result of the defendant’s conduct.
53

 Nearly all the cases that followed during the 

next three decades adopted the same approach.
54

 Before 1930, with one exception,
55

 in all the 

cases in which liability was held to exist the mental distress resulted in physical harm - apart 

from the special category of cases involving wrongs to dead bodies.
56

 

 

 Round about 1930 there occurred a change in emphasis. It seems that the courts were 

developing more confidence in themselves, and so felt able to abandon the need for physical 

harm and the likelihood of it; instead they began to formulate the rule of liability in terms of 

the likelihood of mental distress. It appears that they were asking why physical harm should 

be all-important, since the defendant usually had no intention to cause harm of such nature; 

and increasing knowledge about the effect of emotions on the body was making it more 

straightforward to prove the existence and effects of mental distress in a particular case. One 

remarkable early example is Kurpgeweit v Kirby (Neb 1910) 129 NW 177, where the 

defendant had humiliated the plaintiff in the eyes of the neighbourhood by getting her to come 

out with him at night, ostensibly to visit a sick woman. The court held that this fell within the 

class of cases where a person by a wilful act had caused mental distress to another, adding 

that if another wrong needed to be proved there was deceit and a technical battery. There was 

no suggestion of any need to show the likelihood of physical harm, or that such harm had 

actually resulted.
57

 This case was ahead of its time, but from 1930 onwards judgments began 

to appear in which the rule of liability was formulated in similar terms - and without any 

technical trespass or other established wrong to rely upon. Wilson v Wilkins (Ark 1930) 25 

SW 2d 428 is the first case: the plaintiff was accused of having stolen some hogs, and was 

told that he would be lynched if he did not leave town forthwith. The defendant was held 

liable for the mental distress suffered by the plaintiff, which the court said ‘forms the proper 

element of damages in actions for wilful and wanton wrongs and those committed with the 

intention of causing mental distress’.
58

 Two years later, in the important case of Barnett v 

Collection Service Co (Iowa 1932) 242 NW 25, which involved the activities of unscrupulous 

debt collectors, the court stated the new principle in very clear terms: 

 

 The rule seems to be well-established where the act is willful or malicious, as 

distinguished from being merely negligent, that recovery may be had for mental pain, 

though no physical injury results … . In this case the jury could well find that 

appellants exceed their legal rights, and that they willfully and intentionally sought to 

produce mental pain and anguish in the appellee, and that the natural results of said 

acts was to produce such mental pain and anguish.
59

 

 

With only isolated exceptions, all the cases decided during the next few years outlined the 

rule in similar terms.
60

 

 

                                                 
53

 (1901) 91 Mo App 4 at 12. 
54

 See eg cases cited in n 36 above. 
55

 Kurpgeweit v Kirby (Neb 1910) 129 NW 177 (below). 
56

 See above, text following n 47. 
57

 It is noteworthy that the court made reference to the carrier cases: see text to n 44 above. 
58

 (Ark 1930) 25 SW 2d 428; note that the Arkansas court adopted this formulation in preference to the older test 

used in Rogers v Williard (Ark 1920) 223 SW 15. 
59

 (Iowa 1932) 242 NW 25 at 28 (Faville J). 
60

 Barnett was followed in La Salle Extension University v Fogarty (Neb 1934) 253 NW 424. For other cases see 

Handford, above n 24, at 17; note in particular Stephens v Waits (Ga 1936) 184 SE 781, where the Georgia court 

adopted the new formula in preference to the older version used in Goddard v Watters (Ga 1914) 82 SE 304. 
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 Given these developments, the original Restatement of Torts which was published in 

1936
61

 appeared to take a step backwards. §46 provided that 

 

 Conduct which is intended or which though not so intended is likely to cause only a 

mental or emotional disturbance to another does not subject the actor to liability (a) for 

emotional distress resulting therefrom, or (b) for bodily harm unexpectably resulting 

from such disturbance. 

 

§47(a) provided: 

 

 Conduct which is tortious because intended or likely to result in bodily harm to 

another or in the invasion of any other of his legally protected interests does not make 

the actor liable for an emotional distress which is the only legal consequence of his 

conduct. 

 

Liability thus only existed where a wilful act was intended or likely to produce physical harm 

and physical harm resulted.  

 

 Influenced by the Restatement, the courts returned to formulating the rule in terms 

more in keeping with it. Thus in Kirby v Jules Chain Stores Corp (NC) 1936) 188 SE 625, the 

court held that liability existed for the physical consequences of fright, citing the older 

authorities but ignoring newer cases such as Barnett v Collection Service Co. However, the 

leading indication of the retreat that had taken place is found in Clark v Associated Retail 

Credit Men (DC 1939) 105 F 2d 62, where the defendant’s unreasonable debt collection 

efforts aggravated the plaintiff’s arterial hypertension and affected his sight, and the District 

of Columbia court said: 

 

 There is, and probably should be, no general principle that mental distress purposely 

caused is actionable unless justified. … [Here the court refers to assault.] For a long 

time the assault cases stood practically alone; but in recent years an analogous 

principle has begun to develop. Several cases in which there was no physical harm and 

no assault have allowed recovery for intended mental harm which was serious enough 

so that it might have been found that defendant’s acts had created a risk of physical 

illness.
62

 

 

The court then cites Barnett v Collection Service Co as a case supporting this proposition, and 

also cites Wilkinson v Downton as further justification for the Restatement view. A similar 

view was adopted in cases from other states decided over the next decade.
63

 

 

 However, the retreat was not quite universal, and only temporary. No state which had 

already adopted the more modern formulation of liability recanted - so Iowa and Georgia, for 

example, continued to recognise independent liability for intentional mental distress.
64

 

Prosser’s leading article in 1939 showed that the Restatement was out of date,
65

 and in 1948 

the American Law Institute yielded to the pressure of the decisions and acknowledged that 

this was the case. The 1948 Supplement to the Restatement modified §46 to read as follows: 

 

                                                 
61

 American Law Institute, Restatement of the Law of Torts (American Law Institute Publishers, St Paul, 

Minnesota, 1936). 
62

 (DC 1939) 105 F 2d 62 at 64-65. 
63

 See Handford, above n 24, at 18. 
64

 Blakeley v Shortal’s Estate (Iowa 1945) 20 NW 2d 28; Digsby v Carroll Baking Co (Ga 1948) 47 SE 2d 836. 
65

 Prosser WL, ‘Intentional Infliction of Mental Suffering - A New Tort’ (1939) 37 Mich L Rev 874. 
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 One who, without a privilege to do so, intentionally causes severe emotional distress 

to another is liable (a) for such emotional distress, and (b) for bodily harm resulting 

from it. 

 

The comment to §47 made it clear that the appropriate criterion was now the likelihood of 

mental distress. The Restatement of Torts Second in 1965
66

 provided a fuller definition of the 

conduct required and extended the mental element: 

 

 Once who, by extreme and outrageous conduct, intentionally or recklessly causes 

severe emotional distress to another is subject to liability for such emotional distress, 

and if bodily harm to the other results from it, for such bodily harm. 

 

The new Restatement of Torts Third preserves this provision in substantially unaltered form.
67

 

 

 In line with the new version of the Restatement of Torts Second, the courts were free 

to go back to the truly independent formulation of liability contained in Barnett v Collection 

Service Co and similar cases. The first important case to take this step was State Rubbish 

Collectors Association v Siliznoff (Cal 1952) 240 P 2d 282, the case in which California 

adopted the modern basis for liability. The court said that it had often been stated that the law 

did not protect emotional tranquillity, citing the original Restatement and several previous 

California cases;
68

 but that such an interest should receive protection, in accordance with the 

amended statement and Barnett v Collection Service Co. Over the next half century, all 

United States jurisdictions moved to accept the Restatement proposition,
69

 and there is now a 

substantial body of case law analysing the scope and limits of the wide-ranging tort of 

intentional infliction of emotional distress.
70

    

 

Negligence cases 

 

In cases of negligently caused mental harm, courts have clung much more tenaciously to the 

principle that the law of torts should only give a remedy where fright or other emotional 

distress results in some physical harm or proved psychiatric illness. The need for 

‘recognisable psychiatric illness’ is still an essential requirement of the law in England and 

Commonwealth jurisdictions.
71

 While in other respects, the ambit of recovery was extended 

quite readily - for example, the original limitation that shock must be such as arises from fear 

of immediate personal injury to oneself
72

 only survived for a few years before secondary 

victims were allowed to claim
73

 - the courts have remained firm on the exclusion of liability 

                                                 
66

 American Law Institute, Restatement of the Law Second: Torts 2d (American Law Institute Publishers, St 

Paul, Minnesota, 1965). 
67

 So far, the only part of the Restatement of Torts Third that is complete is the part dealing with liability for 

physical and emotional harm: see American Law Institute, Restatement Third: Torts: Liability for Physical and 

Emotional Harm (American Law Institute Publishers, St Paul, Minnesota, 2011). §45 (the equivalent of §46 of 

the Restatement of Torts Second) provides: ‘An actor who by extreme and outrageous conduct intentionally or 

recklessly causes severe emotional disturbance to another is subject to liability for that emotional disturbance 

and, if the emotional disturbance causes bodily harm, also for the bodily harm.’  
68

 Eg Richardson v Pridmore (Cal 1950) 217 P 2d 113. 
69

 The last three jurisdictions to fall into line were North Dakota in 1989, New Hampshire in 1991 and Montana 

in 1995: Handford, above n 7, p 701 n 189. 
70

 For a detailed analysis see Handford, above n 7, pp 701-712. 
71

 Hinz v Berry [1970] 2 QB 40 at 42-43 (Lord Denning MR); Mount Isa Mines Ltd v Pusey (1970) 125 CLR 

383, at 394 (Windeyer J). See Handford, above n 7, pp 31-35. The Australian Civil Liability Acts require 

‘recognised’, rather than recognisable, psychiatric illness: eg Civil Liability Act 2002 (NSW), s 31. The case for 

modilfying this requirement is impressively argued by Mulheron R, ‘Rewriting the Requirement for a 

“Recognised Psychiatric Injury” in Negligence Claims’ (2012) 32 OJLS 77. 
72

 Dulieu v White & Sons [1901] 2 KB 669 at 675 (Kennedy J). 
73

 Hambrook v Stokes Bros [1925] 1 KB 141. 
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for mere mental distress caused negligently.
74

 Rather, they have focused on issues such as 

closeness of relationship, proximity in time and space
75

 and, in England, on the distinctions 

between primary and secondary victims.
76

 

 

 In the United States, courts have been much slower to expand liability along the path 

indicated by English and Commonwealth courts: the zone of danger limitation is still adhered 

to by a substantial number of jurisdictions,
77

 and others which have permitted bystander 

recovery have had to wrestle with the problem of imposing limitations on its scope, as shown 

in particular by the leading Californian decisions.
78

 However, these limitations have been 

counterbalanced by a greater preparedness to allow recovery for negligently caused emotional 

distress even in the absence of resulting illness or other physical consequences. Two 

exceptions were recognised early on: the negligent transmission of telegraph messages and 

the negligent mishandling of corpses.
79

 Then, in the 1970s, some jurisdictions started to admit 

liability for negligently caused emotional distress on a wider basis.
80

 Though in some 

jurisdictions there may be some ambiguity about what the courts mean by emotional 

distress,
81

 by the end of the 20th century at least 24 jurisdictions had recognised a cause of 

action for ‘NIED’.
82

  

 

A way forward? 

 

If the courts were to contemplate the extension of Wilkinson v Downton to cases of 

intentionally caused pure mental distress, tort law in the United States shows a possible way 

forward. But there is another example which is much nearer home, because it can be found in 

English law. The principal idea which this article seeks to put forward is that the law of 

cruelty as a ground for divorce, in the days when the law required a matrimonial offence and 

cruelty required intention on the part of the perpetrator, offers a close parallel to Wilkinson v 

Downton. Far from the case having no leading role in the modern law, this indicates one 

possible path for its future development. 

 

 

A matrimonial analogy: cruelty as a ground for matrimonial relief  

 

Cruelty, until eventually replaced by the kindred notion of intolerable conduct, was for many 

years a ground for matrimonial relief of one form or another.
83

 It has much relevance to the 

subject under discussion since, when matrimonial courts were deciding whether to give relief 

on the ground of cruelty, they were confronted with issues which are very similar to those 

which arise in the context of intentional mental distress. We are concerned with a particular 

relationship, that of husband and wife: but the sorts of conduct which constituted cruelty, the 

                                                 
74

 See eg Tame v New South Wales (2002) 211 CLR 317 at 374-375, 382-383 (Gummow and Kirby JJ). On 
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75
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76
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77
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(1994) 512 US 532. 
78
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79
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80
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81
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82
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83

 See generally Biggs JM, Concept of Matrimonial Cruelty (Athlone Press, London,  1962).  
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fact that such conduct was likely to result predominantly in mental suffering, and the fact that 

until comparatively recently it was thought necessary to prove that such harm existed by 

reference to its physical results - all these factors show how close was the similarity between 

intentional mental distress and cruelty. 

 

The account which follows deals almost exclusively with English law. The main 

reason for this is that the primary focus of this article is on the Wilkinson v Downton cause of 

action, which originated in England; it is also an appropriate restriction, because grounds for 

divorce and other matrimonial relief differ from one country to another, but in England 

cruelty, if accompanied by adultery, was a ground for divorce on a petition by a wife between 

1857 and 1923, and from 1937 to 1969 it was a fully independent ground for divorce at the 

suit of either party.
84

 This was the period when divorce was based on the concept of a 

matrimonial offence. More particularly, between 1937, when cruelty became a fully 

independent ground for divorce, and the seminal case of Gollins v Gollins [1964] AC 644, the 

factors which were required to establish cruelty as a ground for divorce were very similar to 

those required to prove the commission of an intentional tort. 

 

Problems of comparison 

 

In attempting to compare the approaches of tort and family law to the problem of causing 

mental distress, it must be appreciated at the outset that there are limitations in the extent to 

which developments in the one field can be applied to the other. The law of torts covers the 

wide general field of civil liability and provides monetary compensation for injuries. 

Assessment is in general made according to the objective standard of the reasonable person. 

Matrimonial law, on the other hand, is much more specific - it deals with a particular 

relationship, that of husband and wife, and during the period under examination it took 

account of this in its assessment of the conduct and the harm which resulted: ‘In a cruelty 

case, the question is whether this conduct by this man to this woman, or vice versa, is 

cruelty.’
85

 

 

Despite these basic differences in objectives and methods of assessment, these two 

branches of the law were dealing with a common problem, and it is of value to examine the 

ways in which they approached it. Before looking at the elements of conduct and harm in 

cruelty, however, it is important to appreciate the policy background against which the rules 

of cruelty evolved. 

 

The policy basis of cruelty 

 

The general conception of what constitutes cruel conduct as between husband and wife has 

varied from generation to generation. Thus in the 16th century it was recognised that a wife 

was subject to the will of her husband: 

 

 That is the point of an honest man 

 For to bete his wife well now and than.
86

 

 

In such an environment, not unexpectedly, only exceptional violence could amount to cruelty; 

and the conception of cruelty as involving some measure of violence persisted for at least two 

hundred years after this time. However, in the 19th and 20th centuries, just as with the general 

                                                 
84

 See AC Holden, ‘Divorce in the Commonwealth: A Comparative Study’ (1971) 20 ICLQ 58. As from 1937 
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85
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86
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advancement of civilisation it was recognised that not only should the law protect individuals 

from physical harm but that they had an interest in immunity from hurt feelings that also 

merited protection, in the context of matrimonial law it was recognised that conduct could 

reasonably be described as cruel even though it did not necessarily involve personal 

violence.
87

 There was thus a gradual expansion in the conception of what conduct constituted 

cruelty, in line with the more general expansion in the protection given to interests in the 

personality; and this similarity in development is an important pointer to the relevance of the 

comparison being made. 

 

Alongside the general expansion of the conception of cruelty must be considered the 

changing uses to which cruelty was put. Cruelty originally appeared in the pre-Reformation 

period as a defence to a petition for restitution of conjugal rights, and some time later it 

became a ground for divorce ‘a mensa et thoro’
88

 (divorce from board and hearth) - a decree 

which excused the parties from the obligation to live together, but did not allow them to 

remarry. At this time a divorce ‘a vinculo matrimonii’ (divorce from the bond of matrimony), 

which gave the parties the right to remarry, could only be obtained by Act of Parliament, 

which put it out of reach for all but the very rich. For a husband, adultery was the only ground 

for which divorce was available, and before the bill could proceed through Parliament he was 

required to obtain a divorce a mensa et thoro and bring a successful action for criminal 

conversation against the adulterer in the common law courts. For a wife, the husband’s 

adultery was not enough: she had to show aggravated adultery (for example, bigamy or 

incest) or the commission of an unnatural offence. 

 

An important change occurred with the passage of the Matrimonial Causes Act 1857 

(UK). Matrimonial causes jurisdiction was transferred from the ecclesiastical courts to a 

newly established common law court, which was given the power to grant a divorce a vinculo 

matrimonii - which from this point became known simply as a ‘divorce’. The precondition for 

a divorce was proof of a matrimonial offence, and here the differential treatment of spouses 

was preserved: for a husband, proof of adultery was sufficient, but a wife (except in cases of 

rape or unnatural offences) had to prove adultery coupled with incest, bigamy, desertion for 

two years, or cruelty. Cruelty alone continued to be a sufficient ground for the granting of a 

divorce a mensa et thoro, now renamed a judicial separation. These rules remained unchanged 

until after the First World War. Then, as part of the movement towards equality for women, 

the Matrimonial Causes Act 1923 (UK) equalised the position of the spouses so that, from 

that point on, both husband and wife could obtain a divorce on the ground of adultery alone. 

Cruelty continued to be a ground for other forms of matrimonial relief.  

 

Right through this period, the emphasis continued to be on the need to protect the 

injured spouse. However, as a result of the reforms brought about by Sir Alan Herbert’s 

Matrimonial Causes Act 1937 (UK),
89

 cruelty became a fully independent ground for divorce 

for the first time (along with adultery, desertion for three years, and incurable insanity). From 

this point the courts began to see cruelty primarily as a wrong that had to be proved, rather 

than a ground for matrimonial relief. Apart from the influence of the prevailing matrimonial 

offence doctrine, the courts felt a need to impose some limits on the kinds of cases in which it 

was appropriate to allow the bonds of matrimony to be dissolved. Accordingly, a mental 

element was introduced: for the first time, proof of intention on the part of the respondent was 

required.
90

 This remained the position until the House of Lords in Gollins v Gollins ruled that 

intention was not an essential element in cruelty. This was part of a fundamental reassessment 
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undertaken by the House of Lords which saw the pendulum begin to shift back to the need to 

protect the injured spouse.
91

 These movements probably anticipated the reforms of the 

Divorce Reform Act 1969 (UK), which abandoned the notion of divorce based on fault and 

substituted the principle of divorce based on irretrievable breakdown of marriage.
92

 

 

The courts’ conception of cruelty thus gradually expanded in line with developing 

social ideas, against a policy background which varied according to the different uses to 

which cruelty was put. The period from 1937 to 1963, when cruelty was regarded as a 

matrimonial offence and a mental element was necessary, was that in which cruelty 

approached nearest to the tort under consideration; but even given that there was a policy of 

protection pre-1937, to which the law reverted after 1963, the changing ideas about conduct 

and harm in cruelty are still important to the present study. 

 

‘Grave and weighty conduct’ 

 

Before the reforms carried out by the Divorce Reform Act 1969, in order to establish cruelty a 

petitioner had to show the existence of ‘grave and weighty’ conduct. This formulation of 

cruelty, first stated by Lord Stowell in Evans v Evans (1790) 1 Hag Con 35; 161 ER 466, 

commanded general acceptance from 1870 onwards; and in fact one of the guidelines for 

irretrievable breakdown introduced in 1969 - ‘that the respondent has behaved in such a way 

that the petitioner cannot reasonably be expected to live with the respondent’
93

 - is not 

dissimilar. The ‘grave and weighty’ formula was a wide, flexible one, embracing all the many 

ways in which cruelty might occur, and it gave the courts a wide discretion which enabled 

them to keep the conception of cruelty in line with current social ideas. Thus the courts were 

able to expand the notion of cruelty considerably in order to adapt cruelty to the changing 

nature of the marriage relationship during the 20th century. 

 

In this respect, grave and weighty conduct bore a marked resemblance to ‘extreme and 

outrageous conduct’ in §46 of the Restatement of Torts Second - even though, as already 

mentioned, in the matrimonial field conduct was assessed differently Both formulas recognise 

that the requisite harm may be caused in many ways, and that the only necessary requirement 

is one that the conduct should have reached a sufficiently serious level. Both formulas give 

the courts a wide discretion within these limits.   

 

Not only do the tests of grave and weighty conduct in cruelty and outrageous conduct 

in intentional mental distress have a marked affinity: they also evolved in much the same way. 

From its origins in the early canon law, right up to the end of the 18th century, cruelty always 

involved violence. In the beginning danger to life seems to have been necessary, but the 

conception of cruelty gradually widened - by the Reformation it covered any form of severe 

physical violence, and during the 17th and 18th centuries the degree of violence necessary 

gradually lessened. Until 1790, however, violence in some form was always essential.
94

  

 

The great case of Evans v Evans, decided in that year, in which Lord Stowell reviewed 

the whole of the law of cruelty, in general confirmed the existing requirement of violence, but 

extended the law in one respect by enlarging cruelty to cover apprehension of violence - 

previous formulations seem to have been restricted to actual violence. The policy reason 
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underlying this extension was exactly the same as that to which assault owed its origin: in 

Lord Stowell’s words, ‘Assuredly the court is not to wait until the hurt is actually done.’
95

 

 

Lord Stowell in the course of his judgment put forward important general principles 

which greatly influenced the future development of the law of cruelty. In particular, he gave a 

comprehensive description of the nature of cruel conduct: ‘The causes must be grave and 

weighty, and such as shew an absolute impossibility that the duties of married life can be 

discharged’.
96

 On the face of it, this is very wide and extends to various forms of misconduct 

outside the area of violence or apprehension of violence: however, since Lord Stowell in a 

later passage affirmed the necessity for violence of threats of violence
97

 he cannot have 

intended this statement alone to be a complete statement of the law. Nevertheless, it served as 

a focus for future developments. 

 

In the mid-19th century, the courts began to suggest that violence or threatened 

violence was not always essential. It was Lord Brougham in Paterson v Paterson (1850) 3 HL 

Cas 308; 10 ER 120 who first suggested that grave and weighty conduct causing injury to 

health, not amounting to violence of threats of violence, might constitute cruelty: deliberately 

ignoring the earlier authorities, he held that violence or threats of violence were not essential 

in all cases. In the next few years, the judges wavered between the traditional view and this 

more liberal approach.
98

 Eventually, the logical step was taken and the old rule was 

overthrown by Lord Penzance in Kelly v Kelly. In this case the Rev James Kelly, resentful at 

correspondence between his wife and her brother-in-law concerning his own mismanagement 

of his wife’s money, began a course of systematic humiliation of his wife which injured her 

health - in the words of Lord Penzance, ‘She was treated like a child or a lunatic.’
99

 In spite of 

the fact that there was no violence, actual or threatened, Lord Penzance granted her petition 

for a judicial separation on the ground of cruelty, tacitly ignoring the earlier authorities. His 

decision, though plainly at variance with these earlier cases, was upheld by the Full Court
100

 

as in conformity with the previous law. This very desirable reform thus had to be achieved by 

a courageous piece of judicial legislation.  

 

The result of the decision in Kelly v Kelly was that Lord Stowell’s ‘grave and weighty’ 

formulation came into its own as the sole test of cruel conduct and remained so until the 

reforms of 1969. The emphasis, from 1870 onwards, was thus not on conduct so much as on 

its consequences; any conduct, providing it could be said to be grave and weighty, which 

resulted in injury to health, actual or apprehended, was sufficient. So, from 1870 onwards, it 

was generally recognised that injury to health could result from conduct causing mental 

distress, just as much as or even more so than physical harm. Significantly, this recognition 

came a little earlier than did the equivalent developments in the law of tort. 

 

Harm in cruelty: injury to health 

 

It was a basic principle of the pre-1969 law that conduct, though admittedly grave and 

weighty, only constituted cruelty if it caused or threatened injury to the health of the 
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petitioner. The requirement of injury to health was confirmed as necessary by the decision in 

Russell v Russell [1895] P 315. In the Court of Appeal Lopes LJ, with whom Lindley LJ 

concurred, stated the requirement thus: ‘There must be danger to life, limb or health, bodily or 

mental, or a reasonable apprehension of it, to constitute legal cruelty’.
101

 This proposition was 

accepted as correct by the majority of the House of Lords.
102

  

 

It would seem, therefore, that the law of cruelty imposed a limitation very similar to 

that imposed by Wright J in Wilkinson v Downton: both seem to require that the conduct in 

question be such as threatens physical harm. Admittedly, cruelty is wider in that threatened 

injury to health is sufficient, while under the principle of Wilkinson v Downton physical harm 

must actually occur; but nevertheless the law of cruelty imposed the same sort of limitation as 

that which was later rejected by United States courts when dealing with intentional mental 

distress. However, a closer examination of the injury to health requirement will show that 

cruelty still offers an important guide to the possible future development of the Wilkinson v 

Downton principle. 

 

In Russell v Russell, the Court of Appeal and the House of Lords were faced with two 

statements of Lord Stowell in Evans v Evans that were apparently inconsistent. On the one 

hand, he had given a wide definition of cruelty in terms of absolute impossibility - the ‘grave 

and weighty’ formulation already quoted.
103

 In a later passage, however, Lord Stowell had 

reaffirmed the importance of bodily injury: 

 

What merely wounds the mental feelings is in few cases to be admitted where they are 

not accompanied with bodily injury, either actual or menaced. Mere austerity of 

temper, petulance of manners, rudeness of language, a want of civil attention and 

accommodation, even occasional sallies of passion, if they do not threaten bodily 

harm, do not amount to legal cruelty.
104

   

 

What Lord Stowell meant by saying ‘what merely wounds the mental feelings is in few cases 

to be admitted’ is not clear, since all previous cases had affirmed the need for violence, with 

the sole exception of cases involving the wilful communication of venereal disease.
105

 

Biggs
106

 suggests that perhaps these were the cases to which Lord Stowell was referring. 

 

 The facts in Russell v Russell were that Countess Russell had persistently accused the 

Earl of unnatural offences, and the Earl alleged that this constituted cruelty, since it was 

‘more calculated than anything else to make it impossible for the parties ever to come 

together again’.
107

 The Countess argued that no resulting injury to health had been proved, 

and that conduct which merely injured the feelings was not cruelty. The Court of Appeal, by a 

majority of two to one, agreed with her argument and decided that injury to health, actual or 

threatened, was necessary. Lopes LJ, in a judgment concurred in by Lindley LJ, affirmed the 

need for injury to health in the terms quoted above and argued that Lord Stowell’s ‘absolute 

impossibility’ definition could not be regarded as a final statement of the law because he later 

qualified it by requiring actual or threatened violence.
108

 Rigby LJ, dissenting, preferred to 

base the definition of cruelty on ‘absolute impossibility’ and pointed to Lord Stowell’s 
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statement that ‘what merely wounds the mental feelings is in few cases to be admitted’, 

arguing that this was consistent with his view and merely expressed the need for caution.
109

 

 

 The views of the minority were rejected because they were ahead of their time. The 

injury to health requirement was retained because at that time it was thought that the only 

practical way to establish the existence of genuine mental distress produced by cruel conduct 

was to show that the mental suffering experienced had resulted, or was likely to result, in 

injury to health. The majority cited the traditional reasons for not extending the law found in 

the tort cases of the time - they feared a flood of litigation on trivial issues and did not know 

any other way to draw the line. Especially significant is the following statement of Lord 

Herschell: 

 

 How is the word ‘impossible’ to be interpreted in the proposition just stated? 

Obviously not as confined to physical impossibility, or it would not cover the present 

case. If it be extended to what is sometimes called ‘moral’  impossibility, a proposition 

could scarcely be conceived more elastic. It would afford no sort of guide, but would, 

in my opinion, unsettle the law and throw it into hopeless confusion. Views as to what 

is possible, or in this sense would differ most widely. Though in some instances most 

men would, no doubt, concur in their opinion, yet, speaking generally, the 

determination of the case would depend entirely upon the particular judge or jury 

before whom it might chance to come. Not a few would think that the discharge of the 

duties of married life was impossible whenever love had been replaced by hatred, 

when insulting and galling language was constantly used, when, in short, the ordinary 

marital relations no longer prevailed. The opinion may be held by many that it would 

be well that in all such cases a judicial separation should be granted - that relief should 

be always given where the prospect of happiness so long as the parties cohabited 

appeared hopeless. But these are considerations for the Legislature, and not for the 

Courts. If divorce ‘a mensa et thoro’ is to be extended beyond the limits within which 

it has hitherto been confined, the change must, in my opinion, be made by legislation. 

Our duty on the present occasion is to administer and not to make the law.
110

 

 

As in the law of tort, so in the field of matrimonial law, in 1897 the law was not yet ready to 

jettison the need for consequent physical harm. 

 

 The injury to health requirement remained necessary until the reforms of 1969, but 

was very much undermined by the advances in medical science in the 20th century. In 1897 

the only way to prove the existence of mental illness was by showing resulting physical 

disorders, and for some time thereafter the courts were very suspicious of medical 

evidence;
111

 but the important modern developments in psychiatric medicine have left this 

position far behind. Many forms of mental illness of varying degrees of seriousness are 

known, and doctors can state the cause and the gravity of such an illness with much greater 

certainty.
112

 These developments have had the same effect on the law of cruelty as they have 

had on the law of torts in the United States, and it is now both unnecessary and artificial to 

require some form of bodily injury as a form of protection against unjustifiable claims. 
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 The result of these developments was that the injury to health requirement was 

gradually whittled down to vanishing point. By the 1950s, very few petitions were failing on 

this ground, and medical evidence of the existence of an anxiety state or other form of mental 

illness was accepted without question;
113

 in some cases in the 1960s, the courts did not even 

require medical evidence.
114

 The logical conclusion was reached when the Divorce Reform 

Act 1969 abandoned the need for injury to health and substituted the ‘absolute impossibility’ 

formula preferred by the minority in Russell v Russell as one of the guidelines for breakdown 

of marriage. The debates on the Bill in the House of Commons
115

 clearly show that the 

change was made because the medical developments had made injury to health obsolete. 

 

Wilkinson v Downton: recent developments 

 

In the leading English cases of the last ten years, the courts have been concerned with the 

survival of the Wilkinson v Downton cause of action, rather redefining or extending it. But 

recent Australian and Canadian cases provide some indications that the courts may perhaps be 

prepared to take some steps down the path indicated by the United States case law, given an 

appropriate opportunity. 

 

 In Australia, Wilkinson v Downton has received extended consideration from three 

intermediate appellate courts over the last ten years. As mentioned earlier,
116

 McPherson JA 

in Carrier v Bonham [2002] 1 Qd R 474 explored the relationship between Wilkinson v 

Downton and negligence, and Spigelman CJ in Nationwide News Pty Ltd v Naidu (2007) 71 

NSWLR 471 championed the continuing existence of the Wilkinson v Downton tort. Both 

cases examine aspects of Wright J’s principle but do not seek to modify or extend it. 

However, Maxwell P in Giller v Procopets (2008) 24 VR 1 at [2]-[38] put forward a strong 

argument for reformulating Wilkinson v Downton as a cause of action for intentional infliction 

of emotional distress. This was a case where the defendant secretly videoed himself and his de 

facto partner having sexual intercourse, and after the breakdown of the relationship showed or 

attempted to show the videotape to her friends and family. Maxwell P suggested that ‘both the 

law and psychiatry have come a long way since 1897’;
117

 DSM-IV, as representative of the 

current state of knowledge, showed that there were no clearly defined boundaries separating 

‘recognised mental illness’ from other forms of mental disturbance, and this led to the 

conclusion that ‘the requirement to show physical harm as a signifier of psychological harm is 

anachronistic and should be entirely discarded’.
118

 Instead, courts should focus on the nature 

and extent of the mental distress suffered by the plaintiff. This would get rid of the most 

problematical aspect of Wilkinson v Downton, the need to rely on an imputed intention to 

cause physical harm, since it was clear that Downton had no actual intention to do anything 

more than play a practical joke; and this would overcome one of the difficulties that had 

troubled the New South Wales Court of Appeal in Nationwide News v Naidu.
119

 Maxwell P 

also referred to the development of the tort of intentional infliction of emotional distress in the 

United States from the 1930s onwards; he suggested that the case before the court would fit 

comfortably within the ‘extreme and outrageous conduct’ requirement of the Restatement of 

Torts Second, though he said that he did not see the necessity for such a limitation.
120
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Interesting though Maxwell P’s view is, it has to be noted that he was in the minority. Ashley 

JA said that the Victorian Court of Appeal was not free to conclude that something less than 

recognised psychiatric injury was sufficient.
121

 Neave JA discussed the issue in some detail, 

and contrary to Ashley JA, agreed with Maxwell P that no Australian decision positively 

precluded the expansion of the tort to cover cases of mental distress rather than physical or 

psychiatric injury.
122

 However, she concluded that such expansion would create 

inconsistencies, given the limitations on damages in negligence cases imposed by the Civil 

Liability Acts, and that if intentional infliction of mental distress was to be recognised as a 

tort, this was a task for the legislature.
123

 

 

 Though the issue does not appear to have received extended consideration of this 

nature in any Canadian judgment, the general trend of Canadian case law suggests that 

Canada may be moving closer to the United States in the way in which it views the tort 

created by Wilkinson v Downton. A key development was the reformulation of Wright J’s test 

by McLachlin J, later to be Chief Justice of Canada, in Rahemtulla v Vanfed Credit Union 

(1984) 51 BCLR 200. In response to a submission based on the United States distinction 

between ‘extreme and outrageous conduct’ and mere insult, Her Ladyship held that liability 

required conduct that was ‘flagrant and outrageous’, that it be ‘plainly calculated to produce 

some effect of the kind which was produced’, and result in a ‘visible and provable illness’.
124

 

Canadian courts now consistently cite this threefold test rather than Wright J’s original 

formulation. It has also become common practice to refer to this tort as the tort of intentional 

infliction of mental suffering or mental distress, rather than one of causing nervous shock or 

doing an act calculated to cause physical harm.
125

 In line with this, there are authorities which 

suggest that the cause of action is not so much one based on physical consequences as on the 

causing of emotional harm,
126

 and others
127

 (though admittedly in the minority)
128

 which 

suggest that infliction of emotional harm is enough, without any physical consequences - 

McLachlin J herself emphasised the need for visible and provable illness. It seems clear that 

the Canadian version of the Wilkinson v Downton tort has moved at least a few steps closer to 

its American equivalent.  

 

Conclusion 

 

Lord Hoffmann, as we saw, has not only pinpointed the problem with Wilkinson v Downton - 

whether it can continue to have a separate existence, given the expansion of the tort of 

negligence - but has also indicated a possible solution: that the common law could move 

forward in the direction of develop a tort based on intentionally causing distress without the 

need to show actual bodily or psychiatric illness. The Scottish Law Commission has also 
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looked in this direction, but there seems little likelihood of the legislature accepting their 

recommendation. If, as Neave JA suggests, it should be left to Parliament to recognise a tort 

of intentional infliction of mental distress, this may be a long time in coming; and, at least in 

the Australian context, the example of the Civil Liability Acts shows that the chances of a 

uniform legislative solution are virtually nil. 

 

 All this suggests that if anything is ever to happen, it is up to the courts, which is what 

Lord Hoffmann contemplates. Should the courts be minded to explore this avenue, there are 

some precedents they can work with. If they are not prepared to follow the United States 

example, there is one nearer home in the shape of the cruelty cases. And recent judicial 

consideration of Wilkinson v Downton in Australia and Canada suggests that some steps have 

already been taken, and that there are at least some judges who might be open to going 

further.   

 

 

 

 

 

 


