
0 

GRADUATE RESEARCH SCHOOL 

THESIS FRONT PAGES 

For theses containing ONLY SOLE AUTHORED 

publications 

TOPIC: THE RELATIONSHIP BETWEEN CLIMATE CHANGE, SUSTAINABLE 

DEVELOPMENT AND HUMAN RIGHTS 

THESIS: DOES THE EXISTING HUMAN RIGHTS REGIME ADEQUATELY 

ENSURE THE ENJOYMENT OF HUMAN RIGHTS IN THE FACE OF THE 

ADVERSE EFFECTS OF CLIMATE CHANGE? 

OLUFUNTO SOJE, LLB, LLM 

This is the final corrected version of the thesis presented for the degree of Master 

of Philosophy of The University of Western Australia 

Law School

2020 



1 

 

THESIS DECLARATION 

I, Olufunto Soje, certify that: 

This thesis has been substantially accomplished during enrolment in the degree. 

This thesis does not contain material which has been accepted for the award of any other 

degree or diploma in my name, in any university or other tertiary institution. 

No part of this work will, in the future, be used in a submission in my name, for any other 

degree or diploma in any university or other tertiary institution without the prior approval of 

The University of Western Australia and where applicable, any partner institution responsible 

for the joint-award of this degree. 

This thesis does not contain any material previously published or written by another person, 

except where due reference has been made in the text. 

The work(s) are not in any way a violation or infringement of any copyright, trademark, 

patent, or other rights whatsoever of any person. 

This thesis contains only sole-authored work, which has not been published and/or prepared 

for future publication. 

Signature: 

Date: 3rd August 2019 

 

 

 

 

 

 

 

 



2 

 

TABLE OF CONTENTS 

THESIS DECLARATION .................................................................................................. 1 

TABLE OF CONTENTS .................................................................................................... 2 

ACKNOWLEDGEMENT .................................................................................................. 5 

ABSTRACT......................................................................................................................... 6 

CHAPTER 1 ........................................................................................................................ 7 

INTRODUCTION ....................................................................................................... 7 

1.1 THE SCIENCE OF CLIMATE CHANGE AND HUMAN RIGHTS ..................... 11 

1.2 WHAT IS CLIMATE CHANGE? ......................................................................... 11 

1.3 THE GREENHOUSE EFFECT ............................................................................. 11 

1.4 THE EFFECTS OF CLIMATE CHANGE ............................................................. 12 

1.5 THE NATURE OF INTERNATIONAL LAW ...................................................... 13 

1.6 THE SIGNIFICANCE OF INTERNATIONAL TREATIES TO STATES............. 14 

1.7 COMPLIANCE WITH INTERNATIONAL LAW ................................................ 15 

1.8 STATUS OF SOFT-LAWS (NORMS AND GUIDELINES) UNDER 

INTERNATIONAL LAW ........................................................................................... 16 

CHAPTER 2 ...................................................................................................................... 20 

THE CONCEPT OF CLIMATE CHANGE AND ITS ADVERSE IMPACT ON 

HUMAN RIGHTS ..................................................................................................... 20 

2.1 THE DEVELOPMENT OF THE INTERNATIONAL CLIMATE CHANGE 

REGIME ..................................................................................................................... 21 

2.2 THE PARIS CLIMATE AGREEMENT 2015 ....................................................... 25 

2.3 THE RELATIONSHIP BETWEEN THE INTERNATIONAL CLIMATE 

CHANGE REGIME AND THE INTERNATIONAL HUMAN RIGHTS REGIME .... 28 

2.4 THE RELATIONSHIP BETWEEN SUSTAINABLE DEVELOPMENT GOALS, 

CLIMATE CHANGE AND HUMAN RIGHTS .......................................................... 32 

CHAPTER 3 ...................................................................................................................... 35 

AN APPRAISAL OF THE RELATIONSHIP BETWEEN THE 

INTERNATIONAL HUMAN RIGHTS REGIME AND THE INTERNATIONAL 

CLIMATE CHANGE REGIME............................................................................... 35 

3.1 WHAT ARE HUMAN RIGHTS? .......................................................................... 36 



3 

 

3.2 THE NATURE OF HUMAN RIGHTS AND THE THREAT OF CLIMATE 

CHANGE .................................................................................................................... 36 

3.2.1 UNIVERSAL AND INALIENABLE .............................................................. 36 

3.2.2 INTERDEPENDENT AND INDIVISIBLE .................................................... 37 

3.2.3 EQUAL AND NON-DISCRIMINATORY ..................................................... 37 

3.2.4 BOTH RIGHTS AND OBLIGATIONS .......................................................... 38 

3.3 STATE AND NON-STATE OBLIGATIONS TO HUMAN RIGHTS WITH 

PARTICULAR EMPHASIS ON CLIMATE CHANGE INDUCED HUMAN RIGHTS 

CHALLENGES........................................................................................................... 38 

3.4 STATE OBLIGATIONS TO HUMAN RIGHTS UNDER INTERNATIONAL 

LAW ........................................................................................................................... 38 

3.5 THE HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS UNDER 

INTERNATIONAL LAW ........................................................................................... 40 

3.6 NATIONAL CONTACT POINT UNDER THE OECD GUIDELINES ................. 47 

3.7 THE INTERNATIONAL CLIMATE CHANGE REGIME AS IT RELATES TO 

HUMAN RIGHTS. ..................................................................................................... 49 

CHAPTER 4 ...................................................................................................................... 57 

CLIMATE CHANGE, SUSTAINABLE DEVELOPMENT AND HUMAN 

RIGHTS ..................................................................................................................... 57 

4.1 DEFINITION AND ORIGIN OF SUSTAINABLE DEVELOPMENT .................. 57 

4.2 THE RELATIONSHIP BETWEEN SUSTAINABLE DEVELOPMENT, 

CLIMATE CHANGE AND HUMAN RIGHTS .......................................................... 59 

4.3 SUSTAINABLE DEVELOPMENT IN RELATION TO CLIMATE CHANGE 

UNDER THE CURRENT HUMAN RIGHTS REGIME ............................................. 61 

4.4 ADAPTATION AND MITIGATION IN THE CONTEXT OF SUSTAINABLE 

DEVELOPMENT AND CLIMATE CHANGE ........................................................... 62 

4.4.1 ADAPTATION .............................................................................................. 62 

4.4.2 FACTORS THAT AFFECT ADAPTIVE CAPACITY OF A STATE OR 

COMMUNITY ........................................................................................................ 64 

4.5 ADAPTATION POLICY FRAMEWORKS FOR CLIMATE CHANGE ............... 67 

4.6 CLIMATE CHANGE MITIGATION IN THE CONTEXT OF SUSTAINABLE 

DEVELOPMENT AND CLIMATE CHANGE ........................................................... 68 

4.7 SUSTAINABLE DEVELOPMENT FRAMEWORK WITH REGARD TO 

CLIMATE CHANGE INDUCED HUMAN RIGHTS THREATS / VIOLATIONS ..... 70 



4 

 

CHAPTER 5 ...................................................................................................................... 75 

CLIMATE JUSTICE, CLIMATE CHANGE AND HUMAN RIGHTS ................. 75 

5.1 EQUITABLE INTERNATIONAL ENVIROMENTAL RESPONSIBILITIES ...... 76 

5.2 THE PRINCIPLE OF COMMON BUT DIFFERENTIATED RESPONSIBILITY 

UNDER THE UNFCCC .............................................................................................. 78 

5.3 THE SHORTCOMINGS OF THE PRINCIPLE OF COMMON BUT 

DIFFERENTIATED RESPONSIBILITIES UNDER THE INTERNATIONAL 

CLIMATE CHANGE REGIME .................................................................................. 81 

5.4 VARYING LEVELS OF COMMITMENT ........................................................... 82 

5.5 COUNTRY DESIGNATION AS ANNEX I OR II IS SELF-IMPOSED................ 82 

CHAPTER 6 ...................................................................................................................... 84 

CONCLUSION ........................................................................................................... 84 

BIBLIOGRAPHY ............................................................................................................. 87 

 

 

  



5 

 

ACKNOWLEDGEMENT 

First and foremost, all thanks to God for His many blessings. 

I would like to express my sincere gratitude to my supervisors Associate Professor Murray 

Wesson and Adjunct Associate Professor John Southalan for your patience, motivation, 

immense knowledge and keen attention to detail. I would also like to thank Professor Camilla 

Andersen, Professor Alex Gardner and the entire Faculty Research Committee. 

Last but not least, I would also like to thank my family, most especially my wife, for all your 

support and understanding. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



6 

 

ABSTRACT 

Scientific studies show that there is a direct link between human activities and the increase in 

the Earth’s temperature. The concept of the increasing temperature and its effects on the 

environment is climate change. The assumptions made with regards to climate change in this 

research are based on the opinion of the majority of climate scientists (that anthropogenic 

climate change is occurring). The focus of this paper is therefore not to debate the existence 

of climate change. 

The analysis made in this thesis is a critique of the international human rights regime’s 

inability to adequately ensure the enjoyment of human rights in the face of climate change-

related human rights infringements. This thesis will discuss the limiting effects of not 

including human rights in the body of international climate change agreements on climate 

change-related human rights challenges. The concept of common but differentiated 

responsibilities as applicable under the international climate change regime will also be 

discussed in relation to the limitations it places on proffering solutions to the global challenges 

of climate change.   

This research posits that: 

a. Climate change is a human rights issue because climate change threatens human rights. 

b. There is insufficient protection against climate change induced human rights threats under the 

international human rights regime. 

c. Sustainable development gives content to the positive human rights obligations that are 

necessary in the sphere of climate change.  
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INTRODUCTION 

The climate change debate is one that has been in existence for a very long time, albeit from 

a scientific point of discussion, and only in recent years has climate change emerged as a 

human rights issue. The aim of this research is to advance existing discussions of the 

relationship between climate change and human rights, by stimulating discussion on the 

several impacts of climate change on human rights, and identifying the limitations of the 

international human rights regime in adequately protecting human rights from the adverse 

effects of climate change. It is the contention of this paper that the current international human 

rights regime does not adequately protect human rights from the negative impacts of climate 

change occurrences. The thesis will analyse the extent to which the current international 

human rights regime can safeguard against climate change related human rights 

infringements. 

The arguments made in this thesis are based on a series of assumptions that will be stated for 

clarity. Firstly, the paper adopts the view of the majority of climate experts that climate change 

is real and is mainly caused by anthropogenic factors.1 Secondly, adverse climate change 

occurrences increase the chances and severity of earthquakes, drought, flood, etc., and can 

significantly impact on the enjoyment of human rights. Thirdly, sustainable development 

gives content to the positive human rights obligations that are necessary in the sphere of 

climate change.2 Therefore, the concept of sustainable development can be used to limit the 

adverse effects of climate change on the enjoyment of human rights. Fourthly, the ability of 

many people to enjoy human rights is directly related to the ability of the relevant authorities 

to combat climate change and its adverse effects, in other words, solutions for the challenges 

of climate change directly affect the enjoyment of human rights. However, the current 

international climate change framework presents some challenges that suggest that it cannot 

effectively proffer solutions to the challenges of climate change. 

 
1 Synthesis Report based on the assessment carried out by the three Working Groups of the 

Intergovernmental Panel on Climate Change (IPCC) during the AR4 cycle (2007); Ken Nemire, 'Introduction 

to the Special Issue on Combating Climate Change: The Role of Human Factors/Ergonomics' (2014) 22(2) 

Ergonomics in Design: The Quarterly of Human Factors Applications 3. 
2 Judith Bueno de Mesquita et al, 'Monitoring the sustainable development goals through human rights 

accountability reviews' (2018) 96(9) Bulletin of the World Health Organization 627. 
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The Paris Agreement3 does not make provisions for a unified emission reduction target that 

will make it possible to realise its objective of a global temperature threshold of between 

1.5°C to 2°C above pre-industrial level4. Each member State submits a voluntary emission 

reduction plan5, with no adequate external enforcement mechanism put in place to ensure 

the implementation of those commitments6,  which creates a situation where the global 

temperature threshold is subject to the altruistic ideals of individual parties to the Agreement. 

These provisions significantly reduce the ability of the current international climate change 

regime to provide effective solutions to the challenges of climate change, as experts are of 

the opinion that, even if all the parties to the Paris Agreement fully commit to their emissions 

reduction pledges, those reductions will be insufficient to achieve the required global 

temperature threshold7.  

The thesis argues that an effective approach to global emissions reduction can be the use of 

relevant technology to determine the necessary global emission reduction target that will 

make it possible not to exceed the 2 degrees celsius global temperature benchmark, and then 

use the global emission reduction target as a basis upon which each party will be required to 

reduce their national greenhouse gas emissions, based on accepted parameters. These 

parameters can include factors like, the historical contributions of States to global 

greenhouse gas emissions, historical benefits and disadvantages of States as a result of global 

greenhouse gas emissions, the ability of States to cope with the consequential effects of the 

financial, technological and other commitments of their greenhouse gas emissions reduction, 

the current per capita contribution to global greenhouse gas emissions of each party, etc. It 

is important to note that, in a global agreement of this nature, the interests of developed 

nations are different from those of developing nations. Nevertheless, the commitment of all 

parties to the immediate and effective reduction of greenhouse gas emissions should be 

paramount. In light of this, the thesis argues that differentiated responsibilities to the 

agreement should focus on bridging the gap between the capacity of developing States to 

those of developed States in providing solutions to the challenges of climate change through 

 
3 Paris Agreement, adopted on 12 December 2015 (entered into force on 4 November 2016) article 21. (The 

Paris Agreement is the most comprehensive international climate change agreement) 
4
 Ibid article 2(1). 

5 Ibid article 3. 
6 Ibid article 4 (13). 
7 United Nations Environment Programme 2015 Annual Report (Web Page) 

< https://www.unenvironment.org/annualreport/2015/en/index.html>. 
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financial and technological commitments of developed State Parties, that will reflect their 

highest form of ambition. 

The paper is divided into six chapters. The objectives of each chapter will be briefly described 

below to set the tone for the subsequent analysis. 

1. Introduction: This chapter will explain the arguments proffered in this thesis, the definition of 

climate change and the concept of international law. 

2. The concept of climate change and its adverse impact on human rights: This chapter will 

discuss the understanding of climate change as communicated in the international climate 

change regime in relation to the extent to which the relevant international law can ensure that 

climate change does not adversely impact on the enjoyment of human rights. 

3. An appraisal of the relationship between the international human rights regime and the 

international climate change regime: The aim of this chapter is to define human rights, explain 

the basic concepts of international human rights, and analyse the impact of adverse climate 

change occurrences on human rights. This chapter will also discuss human rights obligations 

and relate these obligations to climate change induced human rights threats/violations. The 

analysis made in this chapter is that human rights obligations should be fulfilled, regardless 

of the factors that threaten/violate human rights. However, the peculiar nature of climate 

change presents a significant challenge to the capacity of international human rights law to 

ensure the enjoyment of human rights.  

4. Climate change, sustainable development and human rights obligations: The aim of this 

chapter is to explore the relationship between sustainable development and international 

human rights obligations. This chapter argues that sustainable development gives content to 

the positive human rights obligations that are necessary in the sphere of climate change. 

Therefore, the chapter engages the concept of sustainable development as a possible tool that 

can be used by the international climate change regime to proffer some solutions to the 

challenges of climate change on human rights. The various international climate conventions 

and agreements recognise the significance of sustainable development in limiting the adverse 

effects of climate change. The chapter argues that there are two ways of using sustainable 

development to ensure the enjoyment of human rights in the face of climate change. Firstly, 

sustainable development should be engaged to limit the occurrence of the adverse effects of 

climate change, and, by so doing, reduce human rights violations. Secondly, sustainable 

development should be engaged to ensure that human rights are enjoyed in the face of adverse 

climate change impacts. The thesis subsequently develops these two analyses into the 
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sustainable development concepts of climate change mitigation and adaptation. The argument 

made in this chapter is that sustainable development is not sufficiently developed under the 

international climate change regime to ensure the adequate protection of human rights in the 

face of climate change. This paper adopts the definition of sustainable development as 

‘development that meets the needs of the present without compromising the ability of the 

future generations to meet their own needs.’8 Mitigation refers to efforts to reduce or prevent 

emission of greenhouse gases. Mitigation can mean using new technologies and renewable 

energies, making older equipment more energy efficient, or changing management practices 

or consumer behaviour.9 The importance of mitigation is that reducing/preventing adverse 

climate change occurrences may also reduce/prevent the impact of climate change on human 

rights. According to the United Nations Climate Change website, ‘adaptation refers to 

adjustments in ecological, social, or economic systems in response to actual or expected 

climatic stimuli and their effects or impacts. It refers to changes in processes, practices, and 

structures to moderate potential damages or to benefit from opportunities associated with 

climate change’.10 Whereas mitigation relates to the reduction/prevention of climate change 

occurrences, adaptation relates to ensuring the enjoyment of human rights in the face of 

adverse climate change occurrences. 

5. Climate Justice, climate change and human rights: This chapter analyses the concept of 

common but differentiated responsibilities provided for by the United Nations Framework 

Convention on Climate Change (UNFCCC), and subsequent climate protocols and 

agreements, as a medium for ensuring the enjoyment of human rights, especially the rights of 

the people in the most vulnerable States. The principle of common but differentiated 

responsibilities acknowledges the historical differences in the contributions of developed and 

less developed States to global environmental challenges and addresses their respective 

commitments to providing solutions to these challenges in line with their financial and 

technological capacities. The chapter also analyses why climate change is an issue of injustice, 

based on the understanding that climate change is a global challenge that is primarily caused 

by the contributions of global emission of greenhouse gases. Furthermore, the significant 

 
8 Report of the World Commission on Environment and Development: Our Common Future (Web Page) 

<http://www.un-documents.net/wced-ocf.htm>.  
9 Low-Emission Growth: Promoting Renewables and Improving Energy Efficiency 

<http://web.unep.org/climatechange/mitigation>. 
10 United Nations Climate Change, 'What do adaptation to climate change and climate resilience mean?' 

(Web page) 

 <https://unfccc.int/topics/adaptation-and-resilience/the-big-picture/what-do-adaptation-to-climate-change-

and-climate-resilience-mean>. 
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defects of the current international climate change regime as it relates to emission reduction 

commitments is also discussed. 

6. Conclusion: This chapter will summarise the submissions made in the thesis.  

1.1 THE SCIENCE OF CLIMATE CHANGE AND HUMAN RIGHTS 

It is impossible to discuss climate change as it relates to the enjoyment of human rights 

without grasping the implications of other disciplines, particularly, environmental sciences 

and economics. However, these disciplines will be referred to only in the context of their 

relevance to human rights. The position of this research is that climate change threatens the 

enjoyment of human rights under the international human rights law regime. 

1.2 WHAT IS CLIMATE CHANGE? 

The UNFCCC defines climate change as ‘a change of climate which is attributed directly or 

indirectly to human activity that alters the composition of the global atmosphere and which is 

in addition to natural climate variability observed over comparable time periods’.11 The World 

Meteorological Organisation describes the build-up of greenhouse gases in the atmosphere 

during the 20th century as resulting ‘from the growing use of energy and expansion of the 

global economy’,12 which leads to the build-up of greenhouse gases in the atmosphere that 

alters the radiative balance of the atmosphere’. 13 Consequently, the majority of climate 

experts are of the opinion that ‘climate change is the result of human activity, that the 

phenomenon will have devastating effects if left unchecked and that cost of action on climate 

change are significantly lower than the costs of inaction’.14 

1.3 THE GREENHOUSE EFFECT 

The greenhouse effect is a natural process that warms the Earth’s surface. When the Sun’s 

energy reaches the Earth’s atmosphere, some of it is reflected back to space and the rest is 

absorbed and re-radiated by greenhouse gases. Human activities, particularly burning fossil 

 
11 United Nations Framework Convention on Climate Change (Web Page) 

<https://unfccc.int/resource/docs/convkp/conveng.pdf>. 
12 World Meteorological Organization : Greenhouse gases (Web Page) 

 <https://public.wmo.int/en/our-mandate/focus-areas/environment/greenhouse%20gases>. 
13 Fact sheet: Climate change science - the status of climate change science today (Web Page) 

<https://unfccc.int/files/press/backgrounders/application/pdf/press_factsh_science.pdf>. 
14 Ibid. 
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fuels (coal, oil and natural gas), agriculture and land clearing are increasing the concentrations 

of greenhouse gases, and contributing to warming of the Earth15 

1.4 THE EFFECTS OF CLIMATE CHANGE 

According to the Intergovernmental Panel on Climate Change (IPCC), increasing global 

temperatures are causing a broad range of changes that potentially threaten the enjoyment of 

human rights.16 The human rights dimension to the climate change debate gained more 

attention when predictions of climate disasters were becoming noticeable through extreme 

weather conditions that resulted in issues like flood, shortage of food supplies, and inadequate 

supply of clean drinking water. 

In the past, States have approached climate change as an ecological or economic issue, but 

the effects of climate change on human rights are increasingly gaining attention. 17 This is 

because there is a growing body of evidence to suggest that the human costs of climate change 

directly threaten human rights.18 

The IPCC’s reports provide evidence that climate change threatens human rights. This raises 

the question of whether the international human rights law regime is able to provide protection 

against human rights infringements arising from climate change.  The inadequacy of the 

international human rights regime in preventing climate change-induced human rights 

infringements is partly due to the nascent nature of climate change as a human rights issue 

and also because of the difficulty of establishing causation between the acts/omissions that 

cause climate change and the adverse effects on human rights. These factors make it difficult 

to place climate change in the same category as better established human rights violations 

such as genocide and unlawful arrests.19 Therefore, the most effective means of ensuring that 

human rights are enjoyed in the face of climate change is to adopt a ‘human rights-based 

approach to policy and legislative responses to climate change i.e. an approach that is 

 
15 Greenhouse effect Department of Environment and Energy (Web Page) 

 <http://www.environment.gov.au/climate-change/climate-science-data/climate-science/greenhouse-effect>. 
16 Martin L. Parry, Climate change 2007 : impacts, adaptation and vulnerability, Intergovernmental Panel on 

Climate Change report. (Cambridge University Press, 2007). 
17 Human Rights and Climate Change Global Greenhouse Warming (Web Page) < https://www.global-

greenhouse-warming.com/human-rights-and-climate-change.html>. 
18 Laura MacInnis, 'Climate Change Threatens Human Rights of Millions' (2008)  UN’ Reuters. 
19 The concept of causation is explained in chapter 3 and 4. 



13 

 

normatively based on international human rights standards and that is practically directed to 

promoting and protecting human rights’.20 

1.5 THE NATURE OF INTERNATIONAL LAW 

The international law system is central to the arguments proffered in this thesis, therefore it is 

necessary to discuss the nature of international law, the relevance of international law to 

climate change and human rights, reasons why sovereign states subject themselves to 

international law, how non-state actors can be held accountable under international law, and 

the enforceability of different international law agreements (soft-laws and hard-laws). The 

nature of international law is broad and complex, therefore, discussions in this section will 

mostly focus on the relevance of international law to climate change and human rights. ‘The 

central core of international law may be described as the body of rules or principles that 

determine the rights and duties of States, primarily, in their dealings with other States and the 

citizens of other States’.21 Therefore, international law is a body of rules that is voluntarily 

agreed upon by sovereign States to guide their relationship with other States.22 

Traditionally, international law exists to foster relationships between sovereign States. 

However, international law has evolved to include non-state actors, like multinational 

businesses and transnational organisations, even though only State parties can enter into treaty 

agreements under international law.23 The role of non-state actors in global decision-making 

has brought about the need to enlarge the scope of international law to include both State and 

non-state actors. The assumption that States will effectively control all entities within their 

jurisdiction has been proven wrong in many instances.24 Hence, the need to broaden the scope 

of international law to include direct interactions with non-state entities. 

International law is flexible and dynamic in approaching prevailing issues, as the global 

challenges of mutual concern continuously change. For instance, the challenge of climate 

 

  20Sara C. Aminzadeh, 'A moral imperative: the human rights implications of climate change' (2007) 30(2) 

Hastings International and Comparative Law Review 231. 
21 Vaughan Lowe, The Scope and Nature of International Law (Oxford University Press, 2007) 5. 
22 Dinah Shelton, Commitment and compliance : the role of non-binding norms in the international legal 

system (Oxford University Press, 2000). 
23 See Yael Ronen, 'Human rights obligations of territorial non-state actors' (2013) 46(1) Cornell 

International Law Journal 21. 
24 Ibid. 
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change was not an issue of concern in 1945 when the United Nations was formed but is an 

issue of high significance today.  

International law expanded its scope to human rights in 1948, and these have evolved to be a 

central part of international law. International human rights law has developed significantly 

from the Universal Declaration of Human Rights (UHDR) in 1948, to placing greater 

emphasis on actualising socio-economic rights like the right to shelter, food and health.  

Climate change has been identified as a human rights threat under international law: ‘Climate 

change already affects, in particular the rights to health, food, water and sanitation; and it will 

do so to an increasing pace in the future’.25 Therefore, a solution to the threat to enjoyment of 

human rights by climate change will be to engage a binding framework (in form of a treaty) 

that will proffer solutions to the challenges of climate change on the enjoyment of human 

rights. However, there are several factors that make it difficult to have a binding agreement 

on climate change related human rights infringements under international law. These factors 

will be discussed in this thesis. 

Non-state actors contribute significantly to the emission of greenhouse gas which contributes 

to anthropogenic climate change. A realistic human rights framework that will ensure the 

enjoyment of human rights should therefore include non-state actors. As noted, non-state 

actors cannot enter into treaties, however, recent developments in international law have made 

provision for international agreements in the form of non-binding commitments that place 

certain expectations on non-state actors. Those non-binding obligations are examples of soft 

laws under international law, while binding treaties are known as hard laws. 

The significance of treaties (hard laws) as well as non-binding norms and guidelines (soft 

laws) will also be discussed. 

1.6 THE SIGNIFICANCE OF INTERNATIONAL TREATIES TO STATES 

Having discussed the nature of international law, it is important to relate international law to 

individual member States. International law places obligations on member States of a specific 

treaty to act or refrain from acting in certain ways. It also provides a framework for States in 

actualising international obligations. Importantly, international treaties can also form part of 

 
25Climate change and the International Covenant on Economic, Social and Cultural Rights: Statement of the 

Committee on Economic, Social and Cultural Rights United Nations Human Rights Office of the High 

Commissioner (Web Page) 

<https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23691&LangID=E>. 
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the domestic legislation of member States, depending on the mode of adoption of each 

member State. There are two main modes of domesticating ratified treaties. Monism, which 

is essentially the automatic adoption of ratified treaties into domestic legislation and dualism, 

which requires legislation in order to implement ratified treaties into domestic law. 

1.7 COMPLIANCE WITH INTERNATIONAL LAW 

Unlike domestic laws that have structured enforcement mechanisms, international law does 

not have a compulsory enforcement mechanism, as international law is anchored on the 

voluntary nature of State parties to enter into agreements. Why then will State parties ratify a 

treaty and more importantly comply with the terms of the treaty especially since compliance 

may put additional demands on scarce resources? It should be noted that merely signing a 

treaty does not automatically ensure achievement nor implementation of the obligations or 

objectives of that treaty.26 Some of the main reasons for State participation and compliance 

with international treaties are discussed below. 

Firstly, the voluntary nature of international law makes it more likely that States will ratify 

only the treaties they can comply with. There is no international structure that imposes treaties 

on State parties, therefore, it is likely that States will ratify treaties that align with their 

domestic interests and international image. In order words, ‘if a State considers that a 

particular treaty will confer more benefits than harm, knowing that every treaty involves some 

give and take between parties, it may decide to become a party to the treaty’.27 Conversely, 

‘if a treaty seems likely to do more harm than good, it will not become a party’.28 

Secondly, international law provides the necessary framework for the actualisation of set 

global objectives. For instance, certain States that lack the required resources (information, 

finance, technology) to establish a framework for specific global challenges like climate 

change, can ratify international treaties and adopt them as part of their domestic law. This will 

theoretically be more prevalent in developing States with inadequate resources to provide an 

informed framework for relevant challenges. 

Thirdly, there are global issues that cannot be dealt with in isolation by individual States. For 

instance, global challenges like climate change cannot be dealt with by individual States, 

 
26 Ryan Goodman and Derek Jinks, 'Measuring the Effects of Human Rights Treaties' (2003) 14(1) European 

Journal Of International Law 171. 
27 Lowe (n 21) 19. 
28 Ibid. 
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because excess emission of greenhouse gas of one State affects global temperature. Hence, 

using the example of climate change, States need to ensure that other States adopt similar 

sustainable policies that reduce the climate temperature in order to effectively deal with the 

challenges of climate change. In other words, it is in the self-interest of States to ensure that 

other States engage in a structured policy framework that will help in solving global 

challenges, especially where such challenges have extraterritorial global consequences. 

1.8 STATUS OF SOFT-LAWS (NORMS AND GUIDELINES) UNDER 

INTERNATIONAL LAW 

This section is relevant to the analysis in this thesis for two main reasons. Firstly, soft-laws 

are increasingly becoming the adopted framework for most of international environmental 

law. Secondly, soft-laws provide practical ways of directly holding non-state actors 

accountable to some form of climate change related expectations. 

As discussed earlier in this paper, the activities of non-state actors like businesses and 

multinational companies significantly contribute to anthropogenic climate change. There 

cannot be a significant impact on the reduction of adverse climate change effects on the 

enjoyment of human rights if non-state actors are not held accountable to a certain level of 

sustainable development norms.29 Currently, soft laws provide the most practical way of 

providing such a sustainable development framework under international law.30 

‘Soft laws’ refer to international non-binding norms, while ‘hard laws’ represent treaties and 

other binding agreements under international law. The distinction between soft laws and hard 

laws lies in the nature of the obligations they impose and how compliance is achieved. Hard 

laws set out rules and regulations that must be complied with and usually stipulate a 

repercussion for failing to abide by those rules and regulations. Soft laws, on the other hand, 

provide rules and regulations that should be complied with but provide for a more flexible 

level of compliance that is mostly limited to altruistic values rather than legal sanctions. The 

nature of international law makes it difficult to distinguish between law and moral 

expectations, as ‘it is not always clear where law ends and where non-law begins’.31 These 

distinctions are even blurrier in international climate change related expectations. It is also 

 
29 Sustainable development is discussed in chapter 4 of this thesis. 
30 See United Nations General Principles on Business and Human rights United Nations (Web Page) 

<http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf.>.  
31 Shelton (n 22) 8. 
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evident that ‘treaty mechanisms are including more “soft” obligations such as undertakings to 

endeavour to strive to cooperate, while non-binding instruments in turn are incorporating 

supervisory mechanisms traditionally found in hard law texts’.32 Therefore, the questions that 

will be addressed in this section are: what is the importance of non-binding agreements/soft 

laws if compliance cannot be mandated? And why should parties comply with non-binding 

agreements/soft-laws? These questions are intertwined as the understanding of the former 

explains the latter. I will therefore start by discussing some of the reasons why soft laws 

increasingly form part of international law. 

1. The constantly changing nature of global challenges: International law is constantly 

challenged with new, specialised and technical issues like climate change. This makes it 

imperative to establish different specialised bodies/committees that establish a workable 

framework for the particular issue at hand.33 The process of getting politicians to make these 

specialised frameworks binding is usually difficult and sometimes impossible, partly because 

they have limited knowledge of the issues. Politicians (who finalise these international 

agreements) are more likely to accept the terms of an agreement if they are not mandated to 

comply with those terms.34 

 

2. The practical inability to commit to absolute compliance: Emerging concepts like climate 

change present challenges that make it difficult to formulate solutions without requiring 

significant sacrifice from the relevant parties. Hence, the thesis contends that States may not 

be willing to agree to laws that stipulate strict compliance, because of the repercussions of not 

meeting the terms of the law/agreements. Therefore, States are more likely to agree to soft 

laws when they envisage an inability to comply with all the provisions of certain binding 

agreements, even though they are interested in the framework of such agreements. There are 

a number of reasons why parties will not want to be bound by an agreement they are interested 

in. For instance, if the focus of an agreement is on a relatively new or controversial concept 

like ways of dealing with climate change issues, relevant actors may find it difficult to commit 

to a binding agreement based on the level of information that is currently available.35 Relevant 

 
32 Ibid, 10. 
33 Ibid 
34 Charles Lipson, 'Why are some international agreements informal?' (1991) 45(4) International 

Organization 495. 
35 Andrew T Guzman and Timothy L Meyer, 'International soft law' (2010) 2(1) Journal of Legal Analysis 

171. 



18 

 

actors may also have challenges with the resources required to comply with the provisions of 

the agreement or even lack the political legitimacy to enforce such agreements domestically, 

in the case of State actors. Therefore, actors may only be interested in agreeing to non-binding 

terms. Hence, engaging in a soft-law approach will most likely result in the adoption of ‘more 

progressive norms that would not be drafted if hard law forms were chosen’.36 Furthermore, 

even if the provisions of an agreement are not binding on non-state actors, the framework can 

provide non-state actors with altruistic, workable and sustainable ways of conducting their 

activities. Therefore, non-binding agreements can be used to encourage actors to observe 

certain policies within an established framework. The lack of mandatory compliance can 

persuade actors to agree to soft-laws. 

 

3. Soft-law instruments can be used to address issues that are yet to have defined legal 

implications, but require urgent intervention to arrest/further aggravate a current/ 

impending challenge:37 Contextually, the science of the adverse effects of climate change as 

well as the causes of anthropogenic climate change are established. However, there are still 

uncertainties regarding the exact impact that specific acts and omissions have on climate 

change, and how these might adversely affect the enjoyment of human rights. Soft-law 

instruments can be used as a way of introducing a climate change framework that helps 

prevent/reduce human rights infringements, while seeking more information and negotiating 

for a binding legal instrument on climate change and the enjoyment of human rights. 

The forgoing does not suggest that soft law instruments are better than hard law instruments. 

This paper posits that hard law instruments are much more effective because of the binding 

nature of obligations and possible sanctions for non-compliance. However, soft law 

instruments may reduce short term enforcements options (i.e. no cause of action to institute 

legal actions), but this does not deny the existence of compliance expectations within the 

norms contained in these soft law instruments.38 

Having identified the different reasons why parties may prefer to adopt non-binding 

agreements/soft-laws, it is important to analyse why relevant actors choose to comply with 

these soft-laws. There is no structured form of soft-law compliance in international law and 

various actors comply with particular soft-laws for different reasons. Compliance with soft 

 
36 Shelton (n 22) 12. 
37 Ibid.  
38 Shelton (n 22). 
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laws is a matter of choice. Some States may choose to comply because it advances their 

national interests, while some non-state actors can decide to comply because it ultimately 

serves their business interests. Below are some of the reasons why State and non-state actors 

comply with the provisions of soft-laws. 

1. Monitoring and verification: Many State and non-state actors are concerned about 

maintaining a positive image both domestically and internationally. Therefore, the need to 

have a positive report from monitoring bodies can serve as proper motivation for complying 

with the provisions of relevant soft-laws.39 Furthermore, the practical expectations of 

monitoring bodies can encourage compliance because parties have a clear understanding of 

what is expected of them in order to comply. Many environmental norms and guidelines 

contain monitoring provisions for environmental qualities and many non-governmental 

organisations have the capacity for monitoring the compliance with the provisions of those 

norms and guidelines.40 This is significant for compliance because credible third parties are 

more likely to ensure proper monitoring than internal monitoring mechanisms of the parties 

to the agreement. 

 

2. Vested interests of relevant parties: State and non-state actors may be motivated to comply 

with soft laws if the compliance reflects their altruistic values. For instance, a business might 

decide to adopt sustainable development standards by using alternative energy like solar, even 

if it is a more expensive approach that will reduce their profit. Furthermore, some States will 

comply with soft law frameworks because they align with their national interest in capacity 

building which would otherwise be difficult to achieve because of a lack of adequate 

resources. 

In the next chapter, the paper will discuss the development of the concept of climate change 

and its relationship to human rights under international law. The scholarly literature will also 

be explored to develop a structure upon which the paper will draw its analysis and 

conclusions.  

  

 
39 Peter Hass, Commitment and compliance : the role of non-binding norms in the international legal system 

(Oxford University Press, 2000) 50-55. 
40 Ibid. 
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THE CONCEPT OF CLIMATE CHANGE AND ITS ADVERSE IMPACT ON 

HUMAN RIGHTS 

The understanding of climate change and its impact is anchored in the reports of the 

Intergovernmental Panel on Climate Change (IPCC). The IPCC is the United Nations body 

that is saddled with the responsibility for providing objective information about climate 

change and its diverse impacts on humanity and the environment. Climate change is defined 

by the IPCC as a ‘change in the state of the climate that can be identified (e.g. using statistical 

tests) by changes in the mean and/or the variability of its properties, and that persists for an 

extended period, typically decades or longer. It refers to any change in climate over time, 

whether due to natural variability or as a result of human activity’.41 Climate change is defined 

by the United Nations Framework Convention on Climate Change (UNFCCC), as ‘a change 

of climate which is attributed directly or indirectly to human activity that alters the 

composition of the global atmosphere and which is in addition to natural climate variability 

observed over comparable time periods’.42 

The science of climate change started in 1896, when Svante Arrhenius showed that an increase 

in the atmospheric concentration of carbon dioxide caused by burning coal as an energy source 

in the emergent industrial countries will make the planet warmer.43 Interest in climate change 

lagged till the 1950s.44 By the 1970s, further research had been carried out and scientists came 

to understand that fossil fuel combustion techniques had been substantially offsetting the 

warming effect of carbon dioxide emissions.45 The scientific community is now united in the 

view, informed by a body of evidence amassed over more than 50 years, that anthropogenic 

climate change poses a considerable threat to life on Earth.46  

 
41 Managing the Risks of Extreme Events and Disasters to Advance Climate Change Adaptation: Special 

Report of the Intergovernmental Panel on Climate Change 2012 (Web Page) 

 <https://www.ipcc.ch/site/assets/uploads/2018/03/SREX_Full_Report-1.pdf>. 
42 United Nation Framework Convention on Climate Change (n6) article 1(2). 
43 Michael Oppenheimer and Jesse K. Anttila-Hughes, 'The Science of Climate Change' (2016) 26(1) The 

Future of Children 11. 
44 Ibid. 
45 Ibid. 
46 Hodson Richard, 'Climate change' (2017) 550(7675) Nature S53. See also Thomas Farmer, Modern 

Climate Change Science An Overview of Today's Climate Change Science, SpringerBriefs in Environmental 

Science (Springer International Publishing, 2014). 
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In 1988, the IPCC was established to operate within the auspices of the United Nations 

Environmental Programme and the World Meteorological Organisation. The IPCC produced 

assessment reports in 1990, 1995, 2001, 2007, 2014, and a sixth report in 2018. 

The assumptions made in this research, with regards to climate change and its adverse effects, 

are based on the IPCC reports and may be summarized as follows: 

1. Climate change is an unprecedented occurrence in human history that is real, currently 

occurring and will continue for the foreseeable future. 

2. Human activities significantly contribute to climate change. 

3. Climate change significantly impacts humanity and the environment. 

4. In order to find solutions to the challenges of climate change, there is a need to engage in a 

proactive and sustainable approach. The most recent IPCC report suggests that in order to 

reduce the effects of climate change on humanity and the environment, a maximum threshold 

of 1.5 degrees centigrade must not be exceeded, and in order to meet this  threshold, there will 

be a need to engage in wide-ranging and unprecedented changes in all facets of the society.47 

It further emphasised the need to be proactive in ensuring that the threshold is not exceeded 

by stating that the current temperature of 1 degree centigrade is already causing ‘rising sea 

levels and diminishing Arctic sea ice, among other changes’.48 

2.1 THE DEVELOPMENT OF THE INTERNATIONAL CLIMATE CHANGE 

REGIME 

This section discusses the development of the international climate change regime by 

reviewing the relevant international climate change agreements. This section outlines the 

improved understanding of the concept of climate change and its adverse effects on human 

rights under international law. However, the main focus of analysis will be the Paris 

Agreement, because it represents the latest major international agreement on climate change. 

In 1992, UNFCCC was established to achieve the ‘stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent dangerous anthropogenic 

 
47 An IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial levels and related 

global greenhouse gas emission pathways, in the context of strengthening the global response to the threat of 

climate change, sustainable development, and efforts to eradicate poverty: Headline Statements from the 

Summary for Policymakers 2018 (Web Page) 
<https://www.ipcc.ch/site/assets/uploads/sites/2/2018/07/sr15_headline_statements.pdf>. 
48 Ibid. 
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interference with the climate system’.49 The Convention anticipated that such a level should 

be achieved within a ‘time frame sufficient to allow ecosystems to adapt naturally to climate 

change, to ensure that food production is not threatened, and to enable sustainable economic 

development’.50 

There are four principles of the UNFCCC that are relevant to the analysis made in this paper: 

a. The Convention seeks to protect present and future generations of humankind on the basis of 

equity. Consequently, it introduced the concept of common but differentiated responsibilities. 

Common but differentiated responsibility means that the responsibility for meeting the 

challenges of climate change is common to all, but there are varying levels of responsibilities 

placed on member parties depending on the status of the parties to the Convention and their 

capacity. The parties are mainly categorized into developed parties and developing parties.51 

b. The Convention seeks to ensure that the special needs and special circumstances of 

developing countries should be given full consideration.52 

c. The Convention seeks to ensure that the parties to the Convention take precautionary 

measures to anticipate, prevent or minimize the causes of climate change and its adverse 

effects.53 

d. The Convention seeks to ensure that parties promote sustainable development.54 

Under the UNFCCC, the developed member parties are saddled with the responsibilities of 

providing solutions to the challenges of climate change, which leaves the developing parties 

as spectators and beneficiaries of the altruistic benevolence of the developed parties. The 

Convention requires the developed member parties to provide new and additional financial 

resources to meet the agreed full cost incurred by developing member parties in complying 

with the implementation of the standards provided for by the Convention. The developed 

member parties are also required to assist developing member parties in mitigating the cost of 

adaptation to the damaging results of climate change. The Convention also provides that 

developed parties are required to take all practical steps to promote, facilitate and finance as 

appropriate the transfer of technology and skills to parties, especially the developing member 

 
49 United Nation Framework Convention on Climate Change (n11) article 2. 
50

 Ibid . 
51 Ibid article 3 (1). 
52 Ibid article 3(2). 
53 Ibid article 3(3). 
54 Ibid article 3(4). 
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Parties.55 The extent of the commitment of the developing member parties will depend on the 

extent of the commitment of developed member Parties. The rationale behind this principle is 

that economic and social development, as well as poverty eradication, are the overriding 

responsibilities of developed member parties.56 

The Protocol to the UNFCCC was formally adopted in Kyoto in 1997, and entered into force 

in 2005. The Protocol provided for quantified emission limitation or reduction commitment 

for developed member Parties in Annex B.57 In 2001, the detailed rules for the implementation 

of the Protocol were adopted in what is referred to as the Marrakesh Accords.58 The details 

include establishing a framework for capacity building in developing countries, as well as 

economies in transition, to stimulate effective participation in the Kyoto Protocol. It also 

established a framework for the development and transfer of relevant technologies that will 

assist in realising the objectives of the UNFCCC. 

Critics of the Convention and the Kyoto Protocol are of the opinion that the obligations of the 

parties are not properly detailed.59 They argue that although member parties to UNFCCC must 

agree to be bound by its protocols, there is no established mechanism in the Convention that 

stipulates the degree to which each party will be bound. Critics also note that the Protocol 

emphasises the commitment of developed country parties to implement the policies and 

procedures of the Convention without placing similar obligations on developing country 

parties.60 

In 2009, the Copenhagen Accord endorsed the continuation of the Kyoto Protocol. It 

emphasises the need for ‘strong political will to urgently combat climate change in accordance 

with the principle of common but differentiated responsibilities and respective capabilities’61. 

It recognizes the scientific view that the increase in global temperature should be below 2 

 
55 Ibid article 4. 
56 Ibid article 4(7). 
57 Kyoto Protocol to the United Nations Framework Convention on Climate Change adopted at COP3 in 

Kyoto, Japan, on 11 December 1997 (Web Page) 

  <https://unfccc.int/sites/default/files/kpeng.pdf>. 
58 Marrakech Accords: United Nations Climate Change Conference Marrakech COP 7, October 2001 (Web 

Page) 

 <http://unfccc.int/resource/docs/cop7/13a01.pdf>. 
59 Mary Bortscheller, J, 'Equitable But Ineffective: How The Principle Of Common But Differentiated 

Responsibilities Hobbles The Global Fight Against Climate Change' (2010) 10 Climate Law Reporter. 
60 Ibid. 
61 Copenhagen Accord: United Nations Climate Change Conference Copenhagen COP 15, December 2009 

paragraph 1 (Web Page)  

<https://unfccc.int/resource/docs/2009/cop15/eng/11a01.pdf>. 

https://unfccc.int/resource/docs/2009/cop15/eng/11a01.pdf
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degrees celsius, in a context of sustainable development to combat climate change. The 

Accord also states that enhanced action and international cooperation on adaptation is 

essential in reducing vulnerability and building resilience in developing countries.62 

Developed countries are also required to ‘provide adequate, predictable and sustainable 

financial resources, technology and capacity-building to support the implementation of 

adaptation action in developing countries’.63 

A significant achievement of the Accord is that State parties committed to emission reduction 

and submitted emission reduction pledges and mitigation action pledges. Sceptics of the 

Accord, however, pointed to the fact that it is not a legally binding climate agreement and also 

lacks proper accountability and enforceable mechanisms for emission pledges made by 

member Parties.64 

In 2010, significant decisions were made by the global community to tackle the long-term 

challenges of climate change through the Cancun Agreement.65  The Cancun Agreement 

presented clear objectives and ways of achieving those objectives. It established a goal to 

reduce anthropogenic greenhouse gas emissions to ensure that the temperature stays within 

the established threshold of 2 degrees centigrade. Therefore, it required all countries to reduce 

their greenhouse gas emissions in accordance with their individual responsibilities and 

capabilities. Another important aspect of this Agreement is capacity building that ensures the 

possibilities of cutting greenhouse gas emissions, especially for developing countries. The 

agreement also established effective institutions and systems that will ensure the successful 

implementation of the objectives of the agreement and a transparent way of reviewing global 

progress in a timely manner. 

The Cancún Agreement was the world’s largest collective effort to reduce emissions in a 

mutually accountable way. The Agreement was the most comprehensive package concluded 

by States to assist developing nations meet the challenge of climate change. The agreement 

 
62 Ibid. 
63 Ibid, paragraph 3. 
64 Benito Muller, 'Copenhagen 2009: Failure or final wake-up call for our leaders?' (2010); Chris Carter, 

Stewart Clegg and Nils Wåhlin, 'When science meets strategic realpolitik: The case of the Copenhagen UN 

climate change summit' (2011) 22(7) Critical Perspectives on Accounting 682; Godwell Nhamo, 

'Copenhagen 18/12: Africa must continue calling for a fair, ambitious and binding climate deal' (2011) 10(2-

3) African and Asian Studies 100. 
65 Cancún Agreements: Cancún Climate Change Conference adopted at COP-16 in Cancun, Mexico, on 11 

December 2010 (Web Page)  

<https://unfccc.int/process-and-meetings/conferences/past-conferences/cancun-climate-change-conference-

november-2010/cancun-climate-change-conference-november-2010-0>. 

https://unfccc.int/process-and-meetings/conferences/past-conferences/cancun-climate-change-conference-november-2010/cancun-climate-change-conference-november-2010-0
https://unfccc.int/process-and-meetings/conferences/past-conferences/cancun-climate-change-conference-november-2010/cancun-climate-change-conference-november-2010-0
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will help in accelerating the goals of these developing nations to adopting sustainable paths 

to low emission economies by providing the required financial technological and capacity-

building support..66 Furthermore, the agreement also makes provision for the inclusion of a 

‘timely schedule’ for members of the climate change convention to evaluate their progress 

not only in meeting with individual expressed goals but also in analysing whether there is a 

need to strengthen those goals in light of the best available scientific knowledge.67  

The UN Climate Change Conference in Durban recognized the need to draw up the blueprint 

for a fresh universal, legal agreement to deal with climate change beyond 2020, where all will 

play their part to the best of their ability and all will be able to reap the benefits of success 

together.68 This conference was seen by the United Nations as a turning point in the climate 

change negotiations, because all governments committed in Durban to a comprehensive plan 

that would come closer over time to delivering the ultimate objective of the Climate Change 

Convention.69 

2.2 THE PARIS CLIMATE AGREEMENT 2015 

The main objectives of the Paris Agreement are to proffer solutions to the challenges of 

climate change mainly by encouraging cooperation between parties to the Agreement to 

reduce their individual domestic greenhouse gas emissions in order to reduce the temperature 

to below 2 degrees centigrade with the aim of reaching 1.5 degree centigrade,70 increase the 

ability to adapt to adverse climate change occurrences,71 provide domestic measures to 

mitigate the adverse climate change occurrences,72 provide finance, technology and capacity 

building support,73 and provide access to climate change information and compliance.74 

 
66 Intro to Cancun Agreements: The Cancun Agreements United Nations Framework Convention on Climate 

Change (Web Page) <https://unfccc.int/process/conferences/the-big-picture/milestones/the-cancun-

agreements>. 
67 Ibid. 
68 Lavanya Rajamani, 'The Durban Platform for Enhanced Action and the Future of the Climate Regime' 

(2012) 61(2) International and Comparative Law Quarterly 501. 
69 Durban Climate Change Conference COP 17, November 2011 (Web Page)  

< https://unfccc.int/process-and-meetings/conferences/past-conferences/durban-climate-change-conference-
november-2011/durban-climate-change-conference-november-2011>. 
70

 Paris Agreement, adopted on 12 December 2015 (entered into force on 4 November 2016) article 21. 
71 Ibid, article 7. 
72 Ibid, article 4. 
73 Ibid, articles 9-11. 
74 Ibid, articles 12, 13, 15. 
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The Agreement recognises ‘that parties may be affected not only by climate change but also 

by the impacts of the actions taken in response to it’.75 The approach taken by the Paris 

Agreement is to ‘establish a binding commitment on all parties to prepare, communicate and 

maintain a nationally determined contribution (NDC) and also ensure that there are structures 

in place to achieve the targets’.76 The nationally determined emission target is set by 

individual States and there is no established body that mandates the realisation of those 

emission targets, however, parties are expected to ‘do the right thing’. A significant inclusion 

is that all parties are expected to reduce their greenhouse gas emissions, in contrast to previous 

agreements that placed the expectation of emissions reduction on developed State Parties. 

Nevertheless, developed State parties are still expected to be at the forefront of setting 

emission reduction targets and complying with those targets.77 

The Paris Agreement is an improvement on the other climate change agreements in relation 

to human rights, given that ‘it is the first binding multilateral agreement that refers to human 

rights’.78 However, this thesis argues that the climate change regime does not adequately 

protect human rights. The Paris Agreement only specifically mentions human rights in the 

preamble. Human rights are omitted from the body of the Agreement which in effect means 

that it ‘helps only to identify the object and purpose of the treaty and its contexts, not to impose 

obligations on parties’.79 The omission of human rights in the text is strange considering the 

numerous claims in the IPCC reports that emphasise the threat that climate change poses to 

the enjoyment of human rights. The fact that a reference to human rights was included in the 

preamble emphasises that climate change limits the enjoyment of human rights. However, 

despite this acknowledgement, the climate change regime has not provided a framework 

within which solutions to these challenges can be pursued. 

There have been suggestions that human rights were deliberately omitted from the Agreement 

in order to get parties to ratify the agreement, because the inclusion of human rights in the 

Agreement will open parties to litigation and also ensure that they provide the minimum 

 
75 Ibid. 
76 Ibid, article 4. 
77 Ibid. 
78 Sam Adelman, 'Human Rights in the Paris Agreement: Too Little, Too Late?' (2018)  Transnational 

Environmental Law, Cambridge University Press,17.  
79 Alan Boyle, 'Climate Change, The Paris Agreement and Human Rights' (2018)  International and 

Comparative Law Quarterly Cambridge University Press.,769. 
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requirements for the enjoyment of human rights.80 The thesis maintains that irrespective of 

the challenges of instituting human rights within the climate change framework, the inclusion 

of human rights in any climate change agreement is the minimum requirement for the 

enjoyment of human rights in the face of climate change, because it is the basis upon which 

abstract scientific findings of the causes and effects of climate change can be interpreted into 

actual challenges for humanity and the environment. The inclusion of human rights in a 

climate agreement will also place some form of obligation on relevant actors to commit to an 

acceptable emission threshold that will significantly reduce the negative effects of climate 

change on the enjoyment of human rights. 

Furthermore, the foundation upon which the international climate change regime is built 

makes it difficult for human rights to be adequately addressed. The current approach is centred 

around economic interests on the one hand and altruism on the other hand. The Paris 

Agreement stipulates the need for a drastic reduction of greenhouse gas emissions, yet 

provides that each party determine their emissions targets by doing the ‘right thing’. A climate 

change framework that gives unlimited freedom to parties to choose between their economic 

interests and the type of altruist sacrifice that they are prepared to make to combat climate 

change is neither workable nor realistic. 

A climate change framework that engages in a human rights approach will better ensure the 

protection of human rights in the face of climate change. This is because engaging in a human 

rights approach will present more realistic and adequate parameters that can be used to 

determine the required emission threshold, as against the current emission commitments 

structure that is politically motivated and clearly inadequate to achieve the climate objective 

of 1.5 degrees centigrade. The current approach has failed and is continuing to fail in meeting 

the challenges of climate change. For instance, it is said that if all the Parties meet their 

emission reduction pledges made under the Paris Agreement, it will still not be enough to 

keep the global temperature below 2 degrees centigrade not to mention the new minimum of 

1.5 degree centigrade.81 The Special Rapporteur on the issue of human rights obligations 

relating to the enjoyment of a safe, clean, healthy and sustainable environment is also of the 

opinion that the Paris Agreement is inadequate to meet the challenge of ensuring that climate 

 
80 Adelman (n 78). 
81 Boyle (n 79). 
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change does not affect the enjoyment of human rights.82 Consequently, it is extremely 

important to implement and strengthen the current intended contributions in order to ensure 

that the target set out in article 2 of the Paris Agreement is achieved.83 

In this light, the international climate change regime is not designed with the enjoyment of 

human rights in mind, and consequently does not adequately ensure the protection of human 

rights in the face of climate change. 

2.3 THE RELATIONSHIP BETWEEN THE INTERNATIONAL CLIMATE 

CHANGE REGIME AND THE INTERNATIONAL HUMAN RIGHTS REGIME  

The concept of climate change as a human rights infringement is different from the traditional 

human rights infringements like genocide, in that climate change is not a direct act constituted 

by known actors to deliberately deny people their human rights. As discussed earlier in the 

chapter, the international climate change regime has not expressly included human rights in 

the body of any climate change agreement within the international climate change framework, 

thereby creating a situation where the international human rights regime is trying to fit climate 

change into its framework by relating the adverse threats of climate change to existing human 

rights structures. For instance, deaths as a result of climate change occurrences can be 

interpreted as threats to the right to life and the food shortages that occur as a result of climate 

change can be interpreted as threats to the right to food. 

Several international agreements have stated that climate change has human rights 

consequences and have attempted to find ways to limit the adverse impacts of climate change 

on human rights. For example, the Male Declaration was the first intergovernmental statement 

that explicitly recognized that climate change has ‘clear and immediate implications for the 

full enjoyment of human rights’.84 

The Office of the High Commissioner for Human Rights (OHCHR) is of the opinion that ‘it 

is critical to apply a human rights-based approach to guide global policies and measures 

 
82 Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a 

safe, clean, healthy and sustainable environment 2016  (Web Page)  

< https://www.ohchr.org/EN/HRBodies/.../A%20HRC%2031%2052_E.docx>. 
83 Ibid, paragraph 77. 
84 Male’ Declaration on the Human Dimension of Global Climate Change, adopted on 14 November 2007 

(Web Page)  

<http://www.ciel.org/Publications/Male_Declaration_Nov07.pdf>. 
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designed to address climate change’.85 Consequently, there are three identified essential 

attributes of the human rights-based approach: 

• As policies and programmes are formulated, the main objective should be to respect, 

protect, promote and fulfil human rights86. 

• The rights-holders and their entitlements must be determined as well as the duty-bearers 

and their obligations in order to find ways to enhance the capacities of rights-holders to 

pursue their claims and of duty-bearers to meet their obligations87. 

• Principles derived from international human rights law, especially the Universal 

Declaration of Human Rights and the key universal human rights treaties, should guide 

all policies and programming in all phases of the process88. 

The OHCHR identified ten considerations that should be included to guide State and non-

state actors in any climate agreement in order to ensure the enjoyment of human rights.89 

Several United Nations committees on human rights have also explained the relationship 

between climate change and human rights and have discussed several ‘ideal’ solutions to the 

challenges that climate change poses to human rights. This thesis will mainly rely on the report 

of the Office of the United Nations High Commissioner for Human Rights on the Relationship 

between Climate Change and Human Rights 2009,90 the report of the Special Rapporteur on 

the issue of human rights obligations relating to the enjoyment of a safe, clean, healthy and 

sustainable environment 2016,91 the statement of the Committee on Economic, Social and 

Cultural Rights 2018,92 and General comment No. 36 (2018) on article 6 of the International 

Covenant on Civil and Political Rights, on the right to life.93 These reports align with the 

 
85 Office of the United Nations High Commissioner for Human Rights 'Human Rights and Climate Change: 

Overview (Web Page) 
(<https://www.ohchr.org/EN/Issues/HRAndClimateChange/Pages/HRClimateChangeIndex.aspx>. 
86 Ibid. 
87 Ibid. 
88 Ibid. 
89 Ibid. 
90 High Commissioner for Human Rights, 'Report of the Office of the United Nations High Commissioner for 

Human Rights on the Relationship Between Climate Change and Human Rights' 2009 (Web Page) 

<http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/ClimateChange.aspx>. 
91  Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a 

safe, clean, healthy and sustainable environment (n 83). 
92  Climate change and the International Covenant on Economic, Social and Cultural Rights (n 20). 
93 Human Rights Committee,  General comment No. 36 (2018) on article 6 of the International Covenant on 

Civil and Political Rights, on the right to life 2018 (Web Page)   

<https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_GC_36_8785_E 
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general observations of the other United Nations committee reports on climate change and 

human rights. 

The report of the Office of the United Nations High Commissioner on Human Rights on the 

relationship between Climate Change and Human Rights 200994 reiterated the principles of 

the Stockholm Declaration that there is ‘a fundamental right to freedom, equality and adequate 

conditions of life, in an environment of a quality that permits a life of dignity and well-

being’.95 The report acknowledged that the United Nations human rights treaty bodies 

recognize the intrinsic link between the environment and the realization of a range of human 

rights.96 The report also recognised that climate change will potentially have implications for 

the full range of human rights, based on the climate change-related impacts identified by 

IPCC. The report went further to identify six major human rights that are most threatened by 

climate change: the right to life, the right to adequate food, the right to water, the right to 

health, the right to adequate housing, and the right to self-determination.97 

The report stated that there is a broad agreement that climate change has general negative 

effects on the realization of human rights.98 Also, while climate change has obvious 

implications for human rights, it is less obvious whether, and to what extent, such effects can 

be qualified as human rights violations in a strict legal sense. This is for three main reasons: 

firstly, it is difficult to construct a causal link between past and present greenhouse gas 

emissions of a specific country and specific adverse human rights effects resulting from those 

emissions. Secondly, climate change is often one of several contributing factors to adverse 

environmental impacts, such as hurricanes, environmental degradation and water stress. 

Consequently, it is often impossible to establish the adverse effects of a climate change 

occurrence on human rights. Thirdly, adverse effects of climate change are often projections 

about future impacts, whereas human rights violations are normally established after the harm 

has occurred.99 

The observations relate closely to the findings of the IPCC on the human rights implications 

of climate change. Based on the acceptance of climate change as a human right issue, States 

 
94 High Commissioner for Human Rights ( n 85) paragraph 3. 
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have human rights obligations. In some respects, the application of these obligations is 

relatively straightforward. However, the peculiar nature of climate change makes it a global 

challenge and distinguishes it from other environmental issues recognised by international 

human rights law.100 Climate change-related human rights obligations and their inherent 

challenges are further discussed in the next chapter. 

The statement of the Committee on Economic, Social and Cultural Rights 2018 demonstrates 

that climate change constitutes a massive threat to economic, social and cultural rights.101 

Furthermore, apart from the voluntary commitments made under the international climate 

change regime, ‘all States have human rights obligations, that should guide them in the design 

and implementation of measures to address climate change’.102 The report also recognised the 

present human rights infringements caused by climate change and projected an increase in 

such infringements. It acknowledged that ‘projected increases in average seasonal 

temperatures and the frequency and intensity of heat waves will contribute to an increase in 

heat-related death’,103 thereby constituting a threat to the enjoyment of the right to life.104 

Putting the threat of climate change to the right to life in perspective, the Committee stated 

that ‘compared to a future without climate change, this is anticipated to result in nearly 38,000 

additional deaths per year as of 2030 and nearly 100,000 additional deaths per year as of 2050, 

with the largest impacts to be felt in South-East Asia’.105 Furthermore, ‘a 2 degrees centigrade 

increase in average global temperature would put between 100 million and 400 million more 

persons at risk of hunger and could result in over 3 million additional deaths from malnutrition 

each year’ and ‘approximately 95,000 additional deaths per year on account of under nutrition 

of children aged five years or less by 2030’.106 

The Committee was of the view that State parties’ obligations to human rights extend beyond 

their populations and the best scientific evidence needs to be used to ensure that these 

obligations are met.107 That is, the projections of climate scientists on the damaging impacts 
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101  Climate change and the International Covenant on Economic, Social and Cultural Rights (n 25). 
102 Ibid, paragraph 3. 
103 Ibid, paragraph 4. 
104

 Human Rights Committee,  'General comment No. 36 on article 6 of the International Covenant on Civil 
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of climate change on human rights should be used as guidelines for ensuring that such 

infringements are prevented or reduced as much as possible. It went further to state that ‘a 

failure to prevent foreseeable human rights harm caused by climate change, or a failure to 

mobilize the maximum available resources in an effort to do so, could constitute a breach of 

this obligation’.108  

Against this background, it is evident that the international climate change regime lacks the 

essential features that can adequately safeguard human rights in the face of climate change. 

The above-mentioned statistics provided by the High Commissioner for Human Rights 

indicate direct human rights consequences and projections of future threats to human rights 

resulting from the negative effects of climate change. The thesis argues that in order to limit 

these effects, the climate change regime should engage in the direct human consequences of 

climate change occurrences. This will better guide policy makers in dealing with the 

challenges of climate change with the urgency and commitment that is necessary to limit the 

current climate change related infringements as well as the projections of consequential 

negative impacts of climate change on human rights. 

There is an extensive literature on the impact of climate change on human rights and strategies 

for addressing the challenges of climate change. The common feature of these literatures is 

that the solution to the impact of climate change on human rights is speculative, because the 

current climate change regime lacks express human rights provisions. This thesis discusses 

the human rights obligations of State and non-state parties in subsequent chapters. 

2.4 THE RELATIONSHIP BETWEEN SUSTAINABLE DEVELOPMENT GOALS, 

CLIMATE CHANGE AND HUMAN RIGHTS 

This thesis regards the concept of sustainable development as a vehicle that drives the 

actualisation of human rights, especially socio-economic rights. Even though human rights 

were not the basis upon which sustainable development goals were initially set, I argue that 

the concept of sustainable development is a means through which human rights can be 

enjoyed, and the actualisation of the sustainable development goals is tantamount to the 

actualisation of human rights. I will therefore discuss the sustainable development regime 

leading up to the sustainable development goals adopted by the United Nations General 

Assembly in 2015. 
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The importance of sustainable development was globally acknowledged in 1983 when the 

United Nations General Assembly established the World Commission on the Environment 

and Development (WCED) or Brundtland Commission, and released ‘Our Common Future’, 

also known as the Brundtland Report, in 1987. The report defined sustainable development 

as ‘development that meets the needs of the present without compromising the ability of the 

future generations to meet their own needs’.109 The major focus of sustainable development 

in the report was creating a balance between social needs, economic development and the 

environment, for the benefit of present and future generations. The idea of sustainable 

development as presented by the Brundtland report was met with some scepticism because 

the concepts of sustainability and development are seemingly contrary ideas and therefore 

sustainable development appears to be inherently contradictory. Sceptics argued that the 

concepts of sustainability and development are in tension and that the Brundtland approach 

to sustainable development was a laudable goal but there were serious concerns about whether 

it was achievable.110 

The International Law Association recognised that sustainable development is a matter of 

common concern for all States, regardless of their level of development. Consequently, it 

should be integrated into all relevant fields of policy in order to realize the objectives of 

environmental protection, economic development and social development.111 It went on to 

state that the realization of the international bill of human rights is central to the pursuit of 

sustainable development.112 

According to the United Nations Department of Economic and Social Affairs Division of 

Sustainable Development, ‘Climate change is an inevitable and urgent global challenge with 

long term implications for the sustainable development of all countries’.113 Because of the 

growing importance of sustainable development to human rights, and the impact of climate 

change on human rights, there is a developing need for a ‘careful elaboration of a coherent 
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110  See Subhabrata Bobby Banerjee, 'Who sustains whose development? Sustainable development and the 

reinvention of nature' (2003) 24(1) Organization studies 143. 
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concept of sustainable development as this could make a crucial contribution to the ability of 

the international legal system to rise to the challenges that face it’.114 

In 2015, the United Nation General Assembly adopted ‘Transforming Our World: The 2030 

Agenda for Sustainable Development’ and its Sustainable Development Goals (SDGs). In the 

Agenda, human rights principles and standards are strongly reflected in the new global 

development framework, by covering issues related to all human rights, including economic, 

civil, cultural, political, social rights and the right to development.115 17 different goals were 

adopted by the United Nations General Assembly as sustainable development goals that 

should be realised by 2030. Climate change threatens the actualisation of these goals in 

general and specifically threatens six of those goals: the goal to ‘end poverty in all its forms 

everywhere’,116 ‘end hunger, achieve food security and improve nutrition and promote 

sustainable agriculture’,117 ‘ensure healthy lives and promote well-being for all at all ages’,118 

‘ensure the availability and sustainable management of water and sanitation for all,’119 ‘make 

cities and human settlements inclusive, safe, resilient and sustainable’,120 and ‘take urgent 

actions to combat climate change and its impacts’.121 These sustainable development goals 

will be of no use if urgent actions are not taken to formulate solutions to the impacts of climate 

change.122 In short, ‘Unless climate change is tackled seriously, then the goals could be 

overtaken by climate chaos’.123 In this light, climate change threatens the majority of the 

sustainable development goals. Consequently, climate change is a threat to achieving 

sustainable goals and therefore a threat to human rights, especially of the most vulnerable 

people whose human rights are already precarious. 

 
114 See V. Lowe, ‘Sustainable Development and Unsustainable Arguments’ in A. Boyle and D. Freestone, 
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AN APPRAISAL OF THE RELATIONSHIP BETWEEN THE INTERNATIONAL 

HUMAN RIGHTS REGIME AND THE INTERNATIONAL CLIMATE CHANGE 

REGIME 

This chapter explains the international human rights framework and the international climate 

change regime as they relate to human rights and the factors that limit the international human 

right regime’s ability to adequately respond to climate change-related human rights 

infringements. The preamble to the Universal Declaration of Human Rights (UDHR) sets the 

tone within which the chapter and a significant part of this thesis are formed. The codification 

of basic human rights became necessary mainly because of the actions of men against men 

and the impact it had on human rights. It is true that World War II was the catalyst that 

propelled the international community to engage in the common desire of protecting the rights 

of every human, regardless of ethnicity or other distinguishing human factors. However, the 

thesis contends that the effects of climate change as currently experienced and as projected 

by climate scientists if the earth temperature goes beyond the threshold projected by IPCC 

will likewise be catastrophic and in that sense similar to the times preceding the UDHR. 

Furthermore, the UDHR is the grundnorm within which subsequent international human 

rights instruments have been codified, and it presupposes a situation where ‘everyone is 

entitled to all the rights and freedoms set forth in the Declaration, without distinction of any 

kind, such as race, colour, sex, language, religion, political or other opinion, national or social 

origin, property, birth or other status’124. Everyone has the right to an effective remedy by a 

competent national tribunal for acts violating an individual’s human rights. Everyone has the 

right to life, a standard of living adequate for the health and well-being of himself and of his 

family, including food, clothing, housing and medical care and necessary social services. 

Everyone is entitled to a social and international order in which the rights and freedoms set 

forth in the declaration can be fully realized.125 These rights are threatened by the 

consequences of climate change and the international human rights regime should therefore 

ensure their protection. 

 
124 Universal Declaration of Human Rights, Article 2 (Web page) 
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3.1 WHAT ARE HUMAN RIGHTS? 

‘Human rights are rights inherent to all human beings, no matter the nationality, place of 

residence, sex, ethnic origin, colour, religion, language, or any other status’.126 Everybody is 

equally entitled to these human rights without discrimination. Further, ‘These rights are all 

interrelated, interdependent and indivisible’.127 They are rights bestowed on everyone just by 

the simple fact of being human; they are not earned and cannot be arbitrarily taken away by 

the actions or inactions of other right holders or right protectors. 

International human rights are often expressed and guaranteed by law, in the forms of treaties, 

customary international law, general principles and other sources of international law. 

International human rights law stipulates obligations for governments to act in certain ways 

or to refrain from certain acts, in order to ensure the enjoyment of human rights. 

3.2 THE NATURE OF HUMAN RIGHTS AND THE THREAT OF CLIMATE 

CHANGE 

3.2.1 UNIVERSAL AND INALIENABLE 

The principle of universality of human rights is the cornerstone of international human rights 

law. This principle, first emphasized in the UDHR in 1948, has been reiterated in numerous 

international human rights conventions, declarations, and resolutions. For instance, the 

Vienna World Conference on Human Rights noted that it is the duty of States to promote and 

protect all human rights and fundamental freedoms, ‘regardless of their political, economic 

and cultural systems’.128 This ensures that under international human rights law, every human 

being must be protected from situations that will subvert their enjoyment of human rights. It 

is therefore essential to have an international human rights framework that ensures that the 

rights of all human beings can be enjoyed notwithstanding the effects of climate change. 

 
126 United Nations, 'What are Human Right?' 2017 (Web page)   
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3.2.2 INTERDEPENDENT AND INDIVISIBLE 

All human rights are ‘interdependent and indivisible, whether they are civil and political 

rights, such as the right to life, equality before the law and freedom of expression; economic, 

social and cultural rights, such as the rights to work, social security and education; or 

collective rights, such as the rights to development and self-determination and environmental 

rights. The improvement of one right facilitates advancement of the others. Likewise, the 

deprivation of one right adversely affects the others’.129 If a workable framework is not put in 

place to ensure that climate change does not adversely affect human rights, then the enjoyment 

of established human rights like the right to life and the right to health will be compromised. 

3.2.3 EQUAL AND NON-DISCRIMINATORY 

Non-discrimination is a fundamental principle in international human rights law. The 

principle is embedded in all the major human rights treaties and specifically provided for in 

some international human rights conventions, like the International Convention on the 

Elimination of All Forms of Racial Discrimination130 and the Convention on the Elimination 

of All Forms of Discrimination against Women.131 The principle applies to everyone in 

relation to all human rights and freedoms and it prohibits discrimination on the basis of a list 

of non-exhaustive categories such as sex, race, and colour. The principle of non-

discrimination is complemented by the principle of equality, as stated in Article 1 of the 

Universal Declaration of Human Rights: ‘All human beings are born free and equal in dignity 

and rights.’ This is especially relevant to human rights in the context of adaptation to climate 

change occurrences. The rights of women, children and those in remote locations are more 

likely to be impacted by negative climate change occurrences.132 Therefore, an adaptation 

framework that puts into consideration the marginalised members of the society is essential 

to ensure the enjoyment of the human rights of all. 
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3.2.4 BOTH RIGHTS AND OBLIGATIONS 

Human rights entail both rights and obligations. States assume obligations and duties under 

international law to respect, protect and fulfil human rights.133 For instance, the obligation to 

protect human rights is there to ensure that right holders are not denied their human rights by 

the actions or inactions of third parties (including businesses and other individual right 

holders). This is of particular interest to this thesis, as the causative factors of climate change 

cuts across the activities of State and Non-State entities, as well as peculiar situation where 

right holders themselves contributing to global warming. The obligation to fulfil is also clearly 

relevant. 

3.3 STATE AND NON-STATE OBLIGATIONS TO HUMAN RIGHTS WITH 

PARTICULAR EMPHASIS ON CLIMATE CHANGE INDUCED HUMAN RIGHTS 

CHALLENGES 

Traditionally, the State is saddled with the responsibility of maintaining the enjoyment of the 

fundamental human rights of the people under its jurisdiction. However, the peculiar nature 

of climate change induced human rights violations makes it necessary to consider the 

obligations of non-state actors like businesses to human rights. This is because the activities 

of relevant non-state actors significantly contribute to greenhouse gas emissions. 

3.4 STATE OBLIGATIONS TO HUMAN RIGHTS UNDER INTERNATIONAL LAW 

States have both positive obligations (obligations to act in a manner that ensures the 

enjoyment of human rights) and negative obligations (to refrain from acting in a manner that 

deprives right holders from the enjoyment of their human rights). These obligations vary 

depending on the nature of the rights in question, i.e., whether they are civil and political 

rights or economic and social rights.134 

Civil and political rights provide for immediate realisation of the right in question135. The 

State is under an obligation to ensure that these rights are respected, protected, fulfilled and 

not violated by any party, be they State or non-state entities, its privies or agents. Civil and 

 
133 The Foundation of International Human Rights Law   
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political rights have developed over time to be realised as fundamental rights, as enshrined in 

most domestic legislation.136 The rights are well documented and right holders are usually 

aware of the rights and ways of seeking remedies if those rights are threatened or violated. 

In contrast, with economic and social rights there is a core obligation on the State to take the 

necessary measures towards the full realisation of these rights.137 Notwithstanding the fact 

that the resources of the state will be a major factor to consider in measuring a ‘realistic’ 

achievement of the full realisation of the right, the State is duty bound to commit to providing 

the core requirement of the right without discrimination on the basis of gender, race or any 

other factor as the rights provided are meant for all to enjoy. The States is also bound ‘to take 

steps’ to the maximum of their available resources to achieve progressively the full realization 

of economic, social and cultural rights.138 

The UNGP on business and human rights provide that ‘States should take additional steps to 

protect against human rights abuses by business enterprises that are owned or controlled by 

the State, or that receive substantial support and services from State agencies such as export 

credit agencies and official investment insurance or guarantee agencies, including, where 

appropriate, by requiring human rights due diligence’.139 This entails exercising ‘adequate 

oversight in order to meet their international human rights obligations when they contract 

with, or legislate for, business enterprises to provide services that may impact upon the 

enjoyment of human rights’.140 States may also be held to be in breach of human rights if the 

entities they own or control act in a manner not consistent with international human rights 

standards, ‘either duty to protect (in situations where the enterprises may be considered in the 

same way as private businesses) or from the duty to respect (if State-owned enterprises are 

considered State organs or agents)’.141 

 
136 An example is the Human Rights Act 1998 (UK) (Web Page) 
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There is a school of thought that State human rights obligations are sufficient to ensure 

enjoyment of human rights. The rationale behind this opinion is that States already have 

human rights obligations to protect everyone from actors that may undermine human rights,142 

and an attempt to ‘extend legal duties under human rights law to non-state actors bestows on 

such actors an unfortunate legitimacy, which will undermine the authority of the State and 

dilute the responsibilities of States with respect to their human rights obligations’.143 

Furthermore, the proponents of this school of thought argue that the State is also perceived to 

be the main actor in the international system and the primary creator of international law.144 

This thesis respectfully disagrees with the exclusivity of State obligations to human rights and 

maintains that the peculiarities of climate change make non-state actors important in 

protecting human rights from the repercussions of climate change. Hence, there is a need to 

hold non-state actors to an appropriate level of human rights obligations. This proposition in 

no way nullifies or reduces the importance of State obligations to human rights. Rather, it 

emphasises the importance of holding non-state parties accountable to international human 

rights standards as a way of ensuring that human rights threats are dealt with collectively by 

the relevant actors. This approach expands the traditional scope of international human rights 

law by holding non-state actors to human rights standards under an acceptable framework, as 

opposed to the voluntary human rights policies typically adopted by non-state actors. There 

is a credible view that non-state actors (especially local and multinational businesses) can act 

in ways that fall short of international human rights standards, without repercussions from the 

State in which they operate. This can be due to many factors like inadequate laws, corruption, 

etc. Therefore, to insist that non-state actors have no human rights obligations will only 

increase human rights infringements, especially when dealing with climate change related 

human rights infringements.  

3.5 THE HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS UNDER 

INTERNATIONAL LAW 

The human rights obligations of non-state actors are not as straightforward as those of State 

parties under international human rights law. Legal technicalities can also result in a situation 

where non-state parties exploit the fact that treaties are entered into only by State parties to 
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conduct their business activities in a manner inconsistent with the letter and spirit of 

international human rights treaties and norms. The human rights obligations of a non-state 

actors are different to those of State parties under international human rights law and so the 

former is not in a position to assume the responsibilities of the latter. 

This thesis uses the word ‘obligation’ to signify the ideal situation as what is currently 

experienced under international human rights law can best be described as an ‘expectation’ 

because of the largely unbinding nature of non-state ‘obligations’ to human rights. 

Conceptually, however, human rights obligations are unlimited in their addressees. They are 

grounded in human dignity, which inheres in all individuals regardless of who is in a position 

to affect these obligations. This perception is embodied in the UDHR, the foundation of 

international human rights law, which speaks of the entitlement of ‘everyone’ to the rights 

enumerated in it and does not indicate the addressees of the concomitant obligations.145 

Consequently, non-state actors have an obligation to ensure that their act/omission in the 

conduct of their business activities do not infringe on the enjoyment of human rights. 

There have been attempts by some human rights experts to make international human rights 

obligations binding on non-state actors. In the 1990s, the UN Sub-Commission on Human 

Rights, comprising experts acting in their personal capacity, began to draft a treaty-like 

document called the Norms on the Responsibilities of Transnational Corporations and Other 

Business Enterprises with regard to Human Rights.146 A major feature of the draft is to impose 

on non-state actors the same human rights obligations as State actors under international 

human rights law.147 However, the United Nations rejected the document.148 Nevertheless, the 

idea of imposing human rights obligations on non-state actors under international law is 

fundamentally sound, even if the practicality of making this happen was considered 

unnecessary in 1990. However, this is more relevant and now when considering climate 

change related human rights infringements and the significance of the contributions of 

relevant non-state actors to climate change.  

 
145 Ronen (n 23). 
146 David Weissbrodt and Muria Kruger, 'Norms on the responsibilities of transnational corporations and 

other business enterprises with regard to human rights' (2003) 97(4) The American Journal of International 

Law 901. 
147 Ibid. 
148 John Gerard Ruggie and Tamaryn Nelson, 'Human Rights and the OECD Guidelines for Multinational 

Enterprises: Normative Innovations and Implementations Challenges' (2015) 22 Brown J. World Aff. 99. 



42 

 

Human rights obligations of non-state actors under the current international framework 

essentially consists of soft-laws. Hence, the human rights standards that should be followed 

are more ‘expectations’ in the form of commitments and guiding principles rather than 

obligations that have legal consequences. However, because of the different ways of 

compelling and encouraging non-state actors to abide by these soft-laws, the thesis will use 

the term obligations to describe their responsibilities to sustainable human rights practices. 

The analysis of the human rights obligations of non-state parties will be undertaken in line 

with the United Nations Guiding Principle on Business and Human Rights (UNGP),149 and 

the Organisation for Economic Co-operation and Development Guidelines for Multinational 

Enterprises (OECD Guidelines).150 The UNGP recognised the significant impact of non-state 

entities on human rights and sought to introduce some form of ethical business norms that 

will ensure that their business/operational conducts and policies will not compromise human 

rights. The guiding principles do not detract from the State’s primary obligations to human 

rights.151 Hence, these guiding principles are grounded in recognition of: 

a) ‘States’ existing obligations to respect, protect and fulfil human rights and fundamental 

freedoms; 

b) The role of business enterprises as specialized organs of society performing specialized 

functions, required to comply with all applicable laws and to respect human rights; 

c) The need for rights and obligations to be matched to appropriate and effective remedies when 

breached’.152 

In the past, companies tended to approach social issues through their corporate social 

responsibility (CSR) programmes.153 However, many CSR initiatives are undertaken 

selectively, based on what the company voluntarily chooses to address without either defining 

human rights nor expressly stating the means of achieving the human rights goals.154 This can 

make corporate human rights policies ambiguous and in some cases purely academic. An 

example of companies choosing to force their human rights policy within their business 
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interests can be seen in the Phulbari coal mine in Bangladesh, where a group of United Nations 

independent experts warned that ‘if this open-pit mine is permitted, it could displace hundreds 

of thousands of people and lead to the violation of fundamental human rights’, and the mining 

company responded by saying that the project will potentially enhance human rights, without 

defining expressly defining human rights and how they seek to achieve the objective.155 

There is an extensive literature on the conflict between profit and human rights, as the primary 

objective of a business is to make profit.156 However, a human rights approach requires 

companies to respect all relevant human rights; businesses should not have the option of 

picking and choosing to deal only with convenient human rights infringements that have little 

impact on their profit margins. Hence, the need for an international human rights framework 

that sets out human rights policies for businesses that will provide a universally recognised 

approach to the social, environmental and human rights impacts.157 

According to the OECD website, OECD Guidelines for Multinational Enterprises provide 

comprehensive recommendations for responsible business conduct that ‘44 adhering 

governments, representing all regions of the world and accounting for 85% of foreign direct 

investment encourage their enterprises to observe wherever they operate.’158 As a result of the 

potential and actual impact of the activities of non-state actors on human rights, ‘in 2011, 42 

countries committed to new, tougher standards of corporate behaviour in the updated 

Guidelines for Multinational Enterprises: the 34 existing OECD countries plus 10 other 

countries’.159 ‘The updated guidelines include new recommendations on human rights abuse 

and company responsibility for their supply chains, making the guideline a major inter-

governmental agreement in this area’.160 A significant provision of these guidelines is that 

human right standards should be respected by multinational enterprises operating in respective 

member countries, as well as in countries that are not OECD members. Consequently, 
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international businesses within the OECD structure that operate in places where human rights 

standards are not sufficiently observed are still required to conduct their businesses in 

accordance with recognised OECD human rights standards. The human rights obligations of 

businesses provided for by this guideline are not binding on parties. However, they provide 

structures that encourage non-state actors (businesses) to act in a manner that is consistent 

with international human rights standards. These ‘obligations’ are discussed below in the form 

of commitments that expressly state what is expected of non-state actors in order to comply 

with international human rights standards. 

1. Commitment to respect human rights irrespective of the place of operation 

Non-state actors (local and multinational business enterprises) are encouraged to respect the 

human rights that are relevant to their operation. Non-state parties are expected to avoid 

infringing human rights and should address human rights impacts in which they are 

implicated.161 This expectation is not dependent on the domestic laws of the place of 

operation. They are expected to engage in effective human right policies without infringing 

domestic human rights laws.162 Business enterprises may undertake other commitments or 

activities to support and promote human rights, which may contribute to the enjoyment of 

human rights as a way of complementing international human rights standards. These other 

commitments should not substitute for recognised human rights standards and do not offset a 

failure to respect human rights throughout their operations.163 Consequently, businesses do 

not choose the human rights to respect based on what is convenient for them or policies that 

ensure the best profit margin, but are instead bound by the human rights standards provided 

by the international human rights framework. Furthermore, business enterprises should not 

undermine States’ abilities to meet their human rights obligations by acting in ways that 

weaken the integrity of human rights processes.164 

 

2. Commitment to address actual and potential adverse human rights impacts 

This provision encourages local businesses and multinational companies to take adequate 

measures for identifying, preventing and where possible mitigating potential human rights 

infringements. They are also expected to provide adequate remedies for actual human rights 
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violations.165 Contextually, this will require non-state parties to take proactive as well as 

reactive steps in ensuring that their activities do not negatively affect human rights. This is a 

challenge for climate change related human rights infringements, because the activities that 

lead to greenhouse gas emissions are usually within the regular duties of business operation. 

Therefore, an established emission limit may be the first step in establishing human rights- 

compliant business policies, as anything in excess of an emission cap will be deemed to be a 

human rights infringement or at least lead to some form of culpability for human rights 

violations that can be linked to climate change. Furthermore, company policies can be 

committed to contributing to adaptation requirements for victims of climate change-related 

human rights abuses. 

3. Commitment to use the influence of the company to act as leverage in mitigating human 

right infringements 

This provision places a responsibility on local businesses and multinational companies to 

avoid causing or contributing to human rights violations,166 and to ‘prevent or mitigate adverse 

human rights impacts that are directly linked to their operations, products or services by their 

business relationships, even if they have not contributed to those impacts’.167 This implies that 

businesses and multinational companies are encouraged to refrain from either partnering or 

engaging the services of other actors whose activities/policies do not conform with 

international human rights standards. Local businesses and multinational companies are also 

encouraged to leverage any form of bargaining power they have to effect change in the 

practice of an entity that causes negative human rights impacts.168 Consequently, non-State 

actors are expected to operate within the bounds of human rights practices with or without the 

State of operation’s will or capacity to respect human rights standards. Businesses’ 

commitment to human rights should go further to ensure that the activities of those over whom 

they have influence do not threaten human rights. The effect of this provision is that relevant 

actors are expected to make human rights standards a key consideration when negotiating with 

partners/vendors. Businesses are also encouraged to influence State policies, whenever they 

can, to ensure that international human rights standards are observed. 
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Furthermore, in order to prevent and mitigate detrimental human rights impacts, local 

businesses and multinational companies should engage in impact assessments, and use the 

findings from the impact assessments to take appropriate actions and formulate human rights 

policies.169 Responsibility for addressing such impacts should be at the highest level of the 

organisation. Internal decision-making, budget allocations and oversight processes must also 

enable effective responses to identified impacts.170 In assessing human rights impacts, 

organisations are expected to identify the actual and potential human rights impacts. In order 

to verify whether adverse human rights impacts are being addressed, businesses and 

multinational organisations are expected to track the effectiveness of their response, and 

communicate the findings in an open and transparent way.171 Therefore, efforts to reduce 

greenhouse gas emissions should be accessible to the public for accountability purposes. 

This commitment will be relevant to climate change-related human rights infringements if 

there is an international climate change framework that provides a systematic structure and 

guideline for non-state actors to conduct their operations in a manner that is consistent with 

human rights standards. For instance, a human rights-related climate change regime may 

provide alternative modes of operation that will reduce greenhouse gas emissions, and non-

state actors will be expected to engage in those policies even in places where those climate 

change-related human rights standards are not practiced. 

4. Commitment to be active in the pursuit of the respect of human rights: Non-state actors 

are expected to stay active in respecting human right standards, even if the human right impact 

is being perpetrated by a third party, where they are directly linked to its operations, products 

or services. They are also expected to use any leverage they have on human rights infringing 

actors to prevent or mitigate the infringement. This provision does not in any way transfer 

culpability for human rights infringements to non-infringing actors. Rather, it places an 

overall responsibility on non-state actors to be active in their pursuit of adequate human rights 

standards, if they have enough leverage to stop or mitigate infringements, while also making 

sure that the leverage used does not by itself impact on human rights.172 Non-state actors have 

the capacity to significantly contribute to solutions to climate change and its consequences if 

the international climate change regime engages in a human rights based approach, as this 
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will provide a structure within which business policies can be formulated in order to uphold 

human rights standards, both in their place of operation and in respect of relevant third parties. 

5. Commitment to express their respect for human rights through a statement of policy: 

Business enterprises are expected to have a statement of policy that is approved by the most 

senior level of the enterprise, with the help of internal and external experts, stating the 

company’s human rights expectations and also the expectations from business partners or 

parties directly linked to its operations, products or services. The policy should be accessible 

to the public.173 A human rights-centred climate change regime will provide a framework 

within which businesses can formulate realistic and efficient policies that will ultimately 

reduce the damaging results of climate change on human rights. These policies will act as a 

commitment to human rights that can be used by interested parties to hold non-complying 

businesses accountable to the standards expressed in their business policies. 

3.6 NATIONAL CONTACT POINT UNDER THE OECD GUIDELINES 

The international framework for the human rights obligations of non-state actors has made 

provisions for practical applications of human rights policies. This section will discuss the 

OECD guidelines’ National Contact Point (NCP) as a means of analysing the effectiveness of 

the framework in safeguarding human rights. The OECD members agreed to establish an 

office within each government as the National Contact Point, whose job is to promote the 

OECD guidelines and assist in providing solutions for problems that may arise in relation to 

the observance of the guidelines by establishing complaints mechanisms which the OECD 

refers to as ‘specific instances’.174 Specific instances are the built-in grievance mechanism of 

the guidelines. Some of the functions of the NCP are to provide assistance to enterprises and 

other interested parties in order to achieve the objectives of the guidelines as well as to provide 

avenues for mediation and conciliation of issues that may arise within the implementation of 

the guidelines.175 

According to the OECD website, there are 48 National Contact Points in 35 OECD countries 

and 13 non-OECD countries.176 Any individual or organisation with a legitimate interest in 

the matter can submit a case to a National Contact Point regarding a company operating in or 
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from the country of the National Contact Point, which has not observed the guidelines. Three 

steps generally follow the submission of a case. Initial assessment: the National Contact Point 

evaluates whether the issues raised merit further examination and either accepts the case or 

publishes a statement explaining why it has not accepted it. Support: the National Contact 

Point offers a platform for dialogue, mediation and conciliation services to both parties to help 

resolve the issues. Conclusion: the National Contact Point publishes a statement regarding the 

issues raised in the case, the support offered by the National Contact Point and the outcome. 

A record of all cases handled by National Contact Points is made public through the OECD 

database of specific instances.177 

The practical effect of the National Contact Points is not clear as to whether complainants are 

provided with remedies for infringements, as well as whether businesses have been mandated 

to review their policies based on the findings of the National Contact Points, given the non-

binding nature of the guidelines. However, the OECD guidelines represent a step in the right 

direction in ensuring good corporate conduct as businesses can decide to adopt the 

commitments as part of their corporate policies. An example of the positive engagement in 

the UNGP on Business and Human Rights as well as the OECD guidelines is when Canada 

in 2014 announced the ‘Doing Business the Canadian Way: A Strategy to Advance Corporate 

Social Responsibility in Canada’s Extractive Sector Abroad.’ This policy provided that ‘as a 

penalty for companies that do not embody corporate social responsibility’s best practices and 

refuse to participate in the corporate social responsibility counsellor’s office or National 

Contact Point dispute resolution, government of Canada’s support in foreign markets will be 

withdrawn’.178 Also, the OECD’s National Contact Point system has become a potential 

avenue for making human rights complaints against multinational enterprises operating in or 

from the countries that adhere to the OECD guidelines.179 The National Contact Point system 

has encouraged some multinational enterprises to extend their due diligence requirements to 

their business relationships, including supply chains.180 
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3.7 THE INTERNATIONAL CLIMATE CHANGE REGIME AS IT RELATES TO 

HUMAN RIGHTS. 

A number of States signed the UNFCCC, which signifies a willingness to combine forces in 

order to reduce the effects of climate change on human life and the environment. The objective 

of the UNFCCC is to ensure that the global greenhouse gas emissions in the atmosphere are 

regulated to fall within the sustainable threshold presented by climate scientists.181 There is a 

general understanding that the level should be achieved within a reasonable time-frame that 

would allow ecosystems to adapt naturally to climate change without having a negative impact 

on economic growth and sustainability. 

Parties to the UNFCCC and subsequent climate change agreements already have human rights 

obligations under international human rights law.182 These may apply to some of the negative 

effects of climate change. This can be achieved either by taking steps to mitigate the effects 

of climate change on human rights or by providing resources and policies for adaptation to 

the negative consequences of climate change on human rights. For example, providing 

adequate and timely interventions for victims of possible climate change occurrences like 

earthquakes and flooding, ensuring that reasonable alternative accommodation is provided to 

ensure the enjoyment of their right to shelter, and ensuring that victims have access to 

adequate medical services to ensure their right to health. All these rights are already protected 

under international law through various treaties that have been ratified by a significant number 

of member States parties to the several agreements in the international climate change regime. 

There is also a general acknowledgment in the international climate change regime that 

climate change has human rights consequences. For instance, the UNFCCC Conference of the 

Parties (COP) expressly agreed that human rights obligations apply to climate change related 

actions.183 Also, in the Cancun Agreements, all Parties to the UNFCCC recognised their duty 

to fully respect human rights in all climate change-related actions. Furthermore, the Paris 

Climate Agreement included human rights in its preamble as discussed earlier in this thesis. 

As part of the international climate change regime’s commitment to human rights, the 
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UNFCCC established a program, called Reducing Emissions from Deforestation and Forest 

Degradation in Developing Countries (UN-REDD). The objective of the UN-REDD 

Programme is to engage in a human rights-based approach to programming and policy that is 

committed to ensuring that international human rights instruments are the models adopted in 

development, cooperation and programming.184 Consequently, member States’ actions must 

complement human rights standards and be consistent with objectives of human rights 

conventions and agreements. The REDD program also provided that the culture of indigenous 

people and local communities should be respected by taking into account relevant 

international obligations, national circumstances and laws, as well as ensuring that REDD-

related actions are used to secure other social and environmental benefits.185 There is an 

opinion that ‘REDD+ strategies that involving local communities in participatory carbon 

monitoring may significantly improve the capacity of developing countries to deliver large 

cuts in greenhouse gas emissions at a low cost within a short time frame’.186 

There are however some human rights concerns about the practicality of the REDD+,187like 

not recognising the rights of their indigenous people and communities,188 no grievance and 

review mechanism,189 unclear or insecure land tenure, which could result in ‘conflicts, 

economic inequality, deprivation of livelihoods, and human rights violations’.190 

Notwithstanding, the REDD+ is a step in the right direction as its proper implementation 

‘could affect the livelihood of forest dependent communities’ by ‘poverty alleviation; income 

distribution and equity’.191 Consequently, ‘Global decision-making processes will need to 

include methods that engage representatives of a range of non-state interests, including forest 
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dependent peoples, civil society organisations, and the private sector’192 in order for REDD+ 

to succeed. 

The UNFCCC also adopted a human rights approach with regard to finance by establishing 

programs like the Adaptation Fund’s Environmental and Social Policy193 and the Green 

Climate Fund.194 Adaptation Fund’s Environmental and Social Policy includes a section on 

human rights that ensures that projects/programs supported by the Fund shall respect and 

where applicable promote international human rights.195 The Green Climate Fund (GCF) also 

adopted interim environmental and social measures that ‘safeguard personnel and property in 

accordance with relevant human rights principles’,196 avoid or minimise displacement and 

adverse social and economic impacts from land takings or land use restrictions, and avoid 

forced evictions.197 In relation to indigenous peoples, the GCF’s interim safeguards require 

‘full respect’ for indigenous peoples, human rights, dignity, aspirations, livelihoods, culture, 

knowledge, and practices; and to avoid or minimise adverse impacts.198 Furthermore, they 

call for sustainable and culturally appropriate development benefits and opportunities, and  

States also have climate change related human rights obligations under the United Nations 

Guiding Principles on Business and Human Rights (UNGP on Business and Human Rights), 

which make provision for State and State owned/controlled enterprises. The UNGP on 

Business and Human rights was endorsed in 2011 by the United Nations Human Rights 

Council,199 and have become an internationally recognised framework for business and human 

rights. State-owned multinational enterprises have been defined by the United Nations 

Conference on Trade and Development (UNCTAD) as ‘separate legal entities established or 

acquired by governments to engage in commercial activities, including foreign direct 

investment operations, by way of having affiliates abroad or engaging in non-equity modes 
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and in which the government has at least a 10 percent ownership share’.200 State-

owned/controlled enterprises can also be passive investments made by a State party such as 

sovereign wealth funds, as they likewise have potential impacts on human rights.201 Sovereign 

wealth funds are ‘funds established, owned and controlled by local or central governments, 

and which acquire equity interests in companies listed in international markets, operating in 

sectors considered as strategic by their country of incorporation’.202 

The foregoing is an overview of some available structures under the international human 

rights regime that can be used to compel businesses to engage in policies that uphold human 

rights standards. The overview was provided to demonstrate that the current human rights 

system can be used to limit the adverse effects of climate change on human rights, if the 

international climate change regime engages in a human rights-focused approach. The 

uncertainties of the exact impact of climate change on human rights provides novel challenges 

to the traditional concept of human rights, that will require unconventional solutions as will 

be discussed below. 

Firstly, the lack of specific legally binding climate change agreement that acknowledges 

climate change as a human rights violation and provides a framework through which the issue 

of climate change induced human rights violations can be adequately addressed, presents 

climate change as an abstract concept. The climate change regime’s current approach to 

providing solutions to the challenge of climate change to human life and the environment is 

based on curbing the emission of greenhouse gases. This position provides abstract 

obligations to climate change related human rights infringements, because of the scientific 

nature of the approach. Engaging in a human rights approach will translate the science of 

climate change into a relatable concept with practical human ramifications and create a 

situation where climate change related issues are discussed in real and tangible ways. 

Engaging in a human rights approach will necessitate an objective form of emission regulation 

which will be based on a regulated amount that will ensure that greenhouse gas emissions are 
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within a safe threshold. Furthermore, a human rights approach will create additional urgency 

for relevant actors to develop solutions to the challenges of climate change. 

A significant challenge of climate change-related obligation is the issue of causation, because 

of the difficulty of linking an act constituting a climate change-related human rights 

infringement to a specific victim. This is partly because the international climate change 

regime has not created a structure within which climate change related infringements can be 

easily identifiable.  For instance, a human rights approach may require the use of scientific 

analysis of climate change to create specific emission limits within which human rights can 

be enjoyed, and any emission beyond the mandated limits by any party will constitute a breach 

of human rights. Situations like the forgoing scenario can mainly be derived by including 

human rights in the relevant international climate change agreement and creating a framework 

where emission reduction plans will be put in place to ensure that the temperature stays within 

a safe zone, while also considering the economic and developmental realities. 

The significant challenge of causation in climate change related-human rights infringement 

makes climate change different from other human rights infringements because ‘subjective 

and objective obstacles prevent the establishment of causation and attribution of 

responsibility. Obstacles notably include the plurality of agents contributing to GHG 

emissions and intervening factors aggravating environmental phenomena that negatively 

affect human rights’.203 Also, ‘the link between GHG emissions and first and second 

generation human rights is indirect and includes two more steps, that is, rising atmospheric 

temperatures (climate change) and further environmental changes (general causation)’.204 

Therefore, ‘determining a connection between rising temperatures and specific environmental 

events, such as hurricane Katrina, which then affect human rights in particular situations, is a 

complex issue.’205 The Special Rapporteur on human rights and the environment recently 

acknowledged that it is ‘virtually impossible to disentangle the complex causal relationships 

linking emissions from a particular country to a specific effect’.206 Therefore, attribution of 

responsibility for breaching the obligations to respect, protect and fulfil specific human rights 
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is a difficult task. In May 2019, a group of Torres Islanders lodged a formal complaint to the 

United Nations Human Rights Committee against the Australian Government. They claimed 

that their right to culture, right to be free of arbitrary interference with privacy, family and 

home and rights to life has been breached by the Australian Government’s inaction on climate 

change.207 It will be difficult for the claimants to ‘establish causation and attribute 

responsibilities’,208 as seen in the Inuit petition, where the Inter-American Commission on 

Human Rights refused to rule on rule on the climate change petition on the grounds of 

insufficient information or evidence of harm, to make a determination.209 

A possible means of circumventing the challenges of causation to climate change-induced 

human rights violations is to use the ‘precautionary principle’ as a basis of holding a party 

accountable for a violation based on the scientific opinion of experts on anthropogenic climate 

change and its effects on human rights.210 The precautionary principle is ‘a principle in 

international treaties, including the Rio Declaration on Environment and Development 1992, 

and in the United Nations Framework Convention on Climate Change and Article 191 of the 

Treaty on the Functioning of the European Union 2005, requiring preventive action to avoid 

environment degradation and promote food safety and the health of humans and animals’.211 

‘In light of the precautionary principle, the environmental case law of international human 

rights bodies has mainly focused on the concept of evidence of the probability of the 

occurrence of a violation of an individual applicant’s right’,212 as seen in some cases before 

the European Court of Human Rights,213 notwithstanding the ‘lack of full scientific certainty’ 

in the case of ‘serious or irreversible damage’.214 In Tătar v. Romania, where the European 

Court of Human Rights was of the opinion that pollution can constitute an infringement on a 
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person’s right and causation may not be necessary to prove that the actions/inactions of a 

government is inadequate to prevent harm.215  

Consequently, the need for a specific framework for climate change related human rights 

infringement cannot be over-emphasised, in order to achieve a reasonable level of compliance 

with human rights obligations. As established above, the general human rights obligations are 

not sufficient to deal with climate change. This challenge poses a different problem to the 

human rights structure and there is a need for a different approach in order to reduce climate 

change related infringements, using human rights as the measurement for setting emission 

restrictions (mitigation) or by establishing climate change specific policies to adapt to adverse 

climate change occurrences. This is explained in the next chapter of this thesis. 

The argument of this thesis is that in order to formulate solutions to the challenges of climate 

change related human rights infringements, scientific possibilities should be explored to 

determine the contribution of each relevant actor to the global temperature, and these analyses 

should then be used to set effective emission restrictions for all relevant parties. A framework 

that engages in scientific analysis and regulates the greenhouse gas emissions of individuals, 

State and businesses will be a step in the right direction, because it will provide a basis upon 

which a violating actor can be held responsible in the event of a breach of any mandated 

emission limits. Furthermore, it will provide a clear structure within which States can 

formulate their climate policies, either by creating incentives for relevant actors to operate 

within specific emission targets or encouraging the adoption of policies that reduce emissions. 

These may include introducing an emissions tax for businesses, placing a climate change 

adaptation tax on the price of petrol and allied products, or providing an effective and 

affordable public transportation system. The main problem with the current human rights 

regime is not a lack of knowledge as to the impact of climate change on human rights, but 

rather the will to make the required ‘unconventional’ policies that will change the status quo 

and enforce measures that will ensure that human rights are adequately protected even in the 

face of climate change. 

Secondly, the international human rights framework is weak in its approach to ensuring that 

human rights obligations are met by non-state actors in relation to climate change induced 

human rights infringements. It is the argument of this thesis that in order for international 
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human rights law to ensure the enjoyment of human rights, non-state actors should be held to 

a level of significant accountability within an established framework. In order to achieve this, 

there needs to be a human rights-focused climate change regime that will provide the basis 

upon which the existing human rights structures can be used in climate change related human 

rights infringements. The peculiarity of the manner in which non-state actors contribute to 

climate change induced human rights violations seems to water down the magnitude of their 

activities in relation to the human rights infringements. Contextually, most non-climate 

change-related human rights violations carried out by non-state actors, like terrorist 

organisations, are hinged on established illegal and morally repugnant activities with 

measurable and visible consequences. For instance, a terrorist act that leads to death and 

injuries can be directly linked to the violation of the rights to life and the rights to health of 

the victims. Whereas, the acts of relevant non-state actors (like businesses) that constitute 

climate-change related human rights infringements are usually legal. They are mostly as a 

result of accumulation of greenhouse gases emission through the usual day to day conduct of 

their businesses. Consequently, in order for climate change induced human rights violations 

of non-state actors to be met with the required level of seriousness, there is a need for an 

international human rights and climate change framework that improves upon the current 

approach. A revised approach should use scientific data and projection as a means of holding 

infringing actors responsible for climate change related human rights infringements, and not 

rely solely on linking specific acts to specific human rights infringements, or expecting 

businesses to voluntarily engage in sustainable practices. The assumption that businesses will 

be ‘altruistically committed’ to human rights standards outside an enforceable human rights 

framework is unrealistic and inadequate. The contention of this thesis is that climate change 

poses unconventional challenges to the enjoyment of international human rights and the 

solutions to these challenges will require unconventional methods. Human rights should not 

be treated as matters of convenience, irrespective of the causes of human rights infringements. 
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CLIMATE CHANGE, SUSTAINABLE DEVELOPMENT AND HUMAN RIGHTS 

This chapter builds on the emphasis in the previous chapter that a human rights-focused 

climate change regime is necessary to ensure the enjoyment of human rights in the face of 

climate change and its adverse consequences. Consequently, this chapter will argue that 

sustainable development can be used as a tool for actualising a human rights-based climate 

change regime. Therefore, this chapter will discuss the concept of sustainable development 

and its relationship with climate change. Furthermore, climate change adaptation and 

mitigation will also be discussed as tools that can be used to reduce the negative effects of 

climate change on human rights. This analysis will draw on existing climate change 

agreements under the international climate change regime, environmental laws and policies 

as well as the United Nations Sustainable Development Goals. 

It is the contention of this thesis that sustainable development gives content to the positive 

obligations associated with human rights in the sphere of climate change. For instance, the 

human rights linked to climate change earlier in this thesis (right to life, right to health, right 

to water and sanitation, etc.) all generate positive obligations. Incorporating a sustainable 

development framework into the international climate change regime can provide a structure 

within which States and other actors can implement policies and procedures that will reduce 

the negative impacts of climate change on human rights. 

4.1 DEFINITION AND ORIGIN OF SUSTAINABLE DEVELOPMENT 

Sustainable development is ‘development that meets the needs of the present without 

compromising the ability of the future generations to meet their own needs’.216 The concept 

of sustainable development was first introduced officially with the Stockholm Declaration of 

Principles in 1972. Sustainable development was not expressly mentioned but the Declaration 

established a connection between environmental protection and economic development.217 

Sustainable development was expressly formulated at the World Commission on 

Environment and Development in 1987 (The Brundtland Report).218 The Rio Conference on 

 
216 Report of the World Commission on Environment and Development (n 8). 
217 Stockholm Declaration on the Human Environment (Web Page) 

<https://mwvlw.rlp.de/fileadmin/mwkel/Abteilung_2/8206/06_Nachhaltigkeit_global/1972_Stockholm_Erkl
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218Report of the World Commission on Environment and Development (n 8). 
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Environment and Development ‘brought sustainable development within the legal sphere’219 

in 1992, albeit in the form of a non-binding Declaration of Principles.220 

The Brundtland Report formally acknowledges the interconnection between global 

environmental challenges and economic development challenges. ‘Ecology and economy are 

becoming ever more interwoven locally, regionally, nationally and globally, into a seamless 

net of cause and effects’.221 The Brundtland Report further emphasises the importance of 

sustainable development globally, by stating that the key element of sustainable development 

is the recognition that economic and environmental goals are inextricably linked.222 The aim 

of sustainable development in this regard is to establish a balance between economic and 

environmental goals, because ‘the problems of poverty and underdevelopment cannot be 

solved unless there is a new era of growth in which developing countries play a large role’.223 

The idea of sustainable development as presented by the Brundtland report was met with 

scepticism by some experts. They argued that sustainability and development are contrary 

ideas, and sustainable development is therefore a contradictory concept. They were of the 

opinion that the Brundtland approach to sustainable development was a laudable goal, but 

there were serious concerns about whether it was achievable.224 

The foregoing scepticism about sustainable development is open to question. In understanding 

the meaning of development as used in this thesis, there is a need to engage in a holistic 

approach. Development must be seen in the light of economic, social and environmental 

development. Policies and regulations that are established to enable economic development 

should also consider the environment and other social factors such as the enjoyment of human 

rights. Indeed, in the long run economic development cannot be achieved if the environment 

and other relevant societal factors are not also developed. For example, if the sole focus is on 

economic development that results in greenhouse gas emissions and climate change, both the 

environment and human rights will be adversely affecting placing collateral costs on 

economic development. 

 
219 Virginie Barral, 'Sustainable Development in International Law: Nature  and Operation of an Evolutive 

Legal Norm' (2012) 23(2) European Journal Of International Law 377. 
220 Rio Declaration on Environment and Development (Web Page) 

<http://www.un.org/documents/ga/conf151/aconf15126-1annex1.htm>. 
221 Report of the World Commission on Environment and Development (n 8) principle 15. 
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Sustainable development requires short-term and long-term goals: short-term goals that 

ensure the development of the present generation, and long-term goals that ensure that the 

prospects of future development are not affected. The three domains of sustainable 

development are: economic development, environmental development and social 

development. A sustainable development agenda requires compromise across these three 

components. Contextually, in order to have a sustainable climate agenda, the economic 

advantages of greenhouse gas emissions, the societal impact of business (job creation, 

financial aid, revenue generation, impact on human rights) and the environmental impact of 

such emissions should be considered, in order to create a sustainable framework that will 

actualise the goals of the three domains. Sustainable development is a matter of common 

concern for developing and developed States and as such it should be integrated into all 

relevant fields of policy in order to realize the objectives of environmental protection, 

economic development and social development.225 

It is important to state at this point that human rights were not the focal point of the Brundtland 

Report. However, the argument in this section is that sustainable development can be used as 

a tool to establish a human rights-focused climate change framework. Consequently, the thesis 

will engage in a descriptive analysis of the connection between sustainable development, 

climate change and human rights under international law, and then relate this analysis to how 

the use of sustainable development can provide an alternative to the challenges of causation, 

by holding relevant actors to be in breach of human rights standards if they do not comply 

with established sustainable development policies and procedures that ensure the enjoyment 

of human rights in the face of climate change. 

4.2 THE RELATIONSHIP BETWEEN SUSTAINABLE DEVELOPMENT, 

CLIMATE CHANGE AND HUMAN RIGHTS 

Contextually in relation to climate change and its impact on human rights, sustainable 

development is development that significantly reduces climate change and its adverse effects 

on human rights. It is important to note at this stage that the idea of not emitting greenhouse 

gases is practically impossible, because daily human activities, like driving, generate 

greenhouse gas emissions. Therefore, the goal is not to completely eliminate greenhouse gas 

emissions, as that would be unrealistic and unachievable, but rather to ensure that greenhouse 

gas emissions are reduced to the level necessary to keep the global temperature within the 
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desired threshold while still ensuring economic development. A balance between economic 

development and environmental protection is necessary to guarantee the enjoyment of human 

rights. The scepticism that still surrounds the concept of climate change makes it difficult to 

balance economic development and environmental protection, and a commitment to reducing 

greenhouse gases emissions is approached as an altruistic commitment rather than a 

mandatory obligation. Consequently, sustainable development is a human rights obligation 

but it may not be realised due to the non-binding nature of the international climate change 

regime, and the absence of a human rights framework in international climate change 

agreements. 

The UNFCCC and the subsequent Protocol and climate agreements acknowledge the 

importance of sustainable development, especially through mitigating the effects of climate 

change by reducing global greenhouse gas emissions, in order to regulate the temperature to 

an acceptable level of 1.5 degrees centigrade. Furthermore, the climate change regime 

recognises the importance of adapting to the reality of climate change by implementing 

measures that will reduce the negative impact of climate change related occurrences.226 

Adaptation has direct consequences for the enjoyment of human rights, because an effective 

adaptation structure will ensure that the human rights threat posed by adverse climate change 

occurrences is significantly reduced. For instance, if there is flooding (a possible adverse 

effect of climate change) in an area, a sustainable development adaptation structure will put 

in place the necessary measures to ensure that victims have access to the resources that will 

enable the protection of their human rights. Those resources might involve attempts to rescue 

victims from dying, provide shelter for displaced victims, and provide food and clean water 

for the victims, thereby protecting their rights to life, housing, food, water and sanitation 

respectively. 

This thesis argues that the inclusion of the right balance between economic development, 

environmental development and relevant social development in the international climate 

change regime is what is necessary to create practical human rights obligations for climate 

change-related human rights issues. The relevant international sustainable development soft 

laws and policies will now be discussed, in order to set out the extent to which sustainable 

development principles are being utilised by the international climate change regime. 

 
226  John H Knox, Report of the Special Rapporteur on the issue of human rights obligations relating to the 

enjoyment of a safe, clean, healthy and sustainable environment (n 206).  
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The United Nations Department of Economic and Social Affairs Division of Sustainable 

Development regards climate change as an unavoidable and pressing global challenge with 

long-term implications for the sustainable development of all countries.227 Consequently, 

there is a need to find a balance between economic development and environmental protection 

in order to protect human rights. Economic development has placed ‘an observable increase 

in conflicts throughout the world between the demands of economic development, the 

environment and human rights. The frequency of these interconnections is linked to current 

global patterns of natural resource degradation, over-consumption, inequitable distribution of 

resources and poverty’.228 Hence, the need for sustainable development policies that will find 

the required balance between economic development and environmental and social 

development, and then use the findings to create an improved understanding of human rights 

as they relate to climate change. 

Currently, more emphasis is placed on the benefits of economic development, with inadequate 

consideration for the environmental and social costs of economic development. This might be 

because economic development is tangible and easily quantifiable, whereas the adverse 

impact of economic development (like greenhouse gases emissions) is slow and gradual and 

can be perceived as being abstract. Therefore, environmental and social development policies 

are often secondary to economic development policies. However, in order to provide a 

framework that will reduce the adverse effects of climate change on human rights, there is a 

need to ensure that environmental and social development is given as much importance as 

economic development. Hence, ‘sustainable development can provide new insights and 

solutions, guiding relationships at the interstices of the three systems’.229 

4.3 SUSTAINABLE DEVELOPMENT IN RELATION TO CLIMATE CHANGE 

UNDER THE CURRENT HUMAN RIGHTS REGIME 

Climate change experts are of the opinion that accelerating greenhouse gas emissions due to 

anthropogenic factors will have adverse effects on the ability of many to enjoy basic rights 

like the rights to water, sanitation and food. Therefore, there is a need to engage climate 

change remedies with the framework of adaptation and mitigation while formulating global 

 
227  Durban Climate Change Conference COP 17, November 2011 (n 69). 
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development agendas230. Greenhouse gas emissions have a significant impact on the global 

economy. The concepts of adaptation and mitigation will be discussed in line with how 

proactive and reactive responses to climate change, when put in a proper structure, can help 

to limit the effects of climate change on human rights. 

4.4 ADAPTATION AND MITIGATION IN THE CONTEXT OF SUSTAINABLE 

DEVELOPMENT AND CLIMATE CHANGE 

4.4.1 ADAPTATION 

Adaptation refers to ‘adjustments in ecological, social, or economic systems in response to 

actual or expected climatic stimuli and their effects or impacts. It refers to changes in 

processes, practices, and structures to moderate potential damages or to benefit from 

opportunities associated with climate change’.231 According to Barry Smit, ‘adaptations vary 

according to the system in which they occur, the parties that undertake them, the climatic 

stimuli that prompt the adaptation, and their timing, functions, forms, and effects. In 

unmanaged natural systems, adaptation is autonomous and reactive: it is the process by which 

species and ecosystems respond to changed conditions’.232 Adaptation in relation to climate 

change refers to changes in processes, practices, or structures to moderate or limit potential 

damages or to take advantage of opportunities associated with changes in climate. It involves 

adjustments to reduce the vulnerabilities associated with adverse climate change impacts. 

Adaptation is important in the area of climate change in two major ways: firstly, it relates to 

the assessment of impacts and vulnerabilities; and, secondly, it relates to the development and 

evaluation of response options.233 

There are three major types of adaption: anticipatory (this is proactive),234 autonomous (this 

is spontaneous)235 and planned (this is based on result of a deliberate policy decision, resulting 

from the awareness that conditions have changed or are about to change, and that action is 

 
230UN Department of Economic and Social Affairs: Climate Change & Sustainable Development (Web 
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required to maintain or achieve a desired state).236 The three types of adaptation are necessary 

to ensure the reasonable enjoyment of human rights in the event of a climate change 

occurrence. In view of this, the international climate change regime needs to put in place a 

framework that will require the use of adaptation policies that will be able to provide 

immediate responses to negative climate change occurrences and also respond to the damage 

already caused by climate change that threatens/violates human rights, through structured 

proactive policies. Adaptation to climate change, when properly executed, has the potential 

to substantially reduce many of the adverse impacts of climate change,237 thereby ensuring 

the enjoyment of human rights in the face of climate change. 

It is axiomatic that economic and technological resources and capacities of each State have a 

significant effect on their ability to adapt to the challenges of climate change. A good 

adaptation framework has the potential to limit the threat posed by climate change to the 

enjoyment of human rights, because it identifies anticipated threats with the view of limiting 

and where possible eradicating those threats. Adaptation is proactive with the aim of 

preventing or containing anticipated adverse impacts, rather that reacting to an already 

existing situation. 

The factors that influence the ability of countries to adapt to the adverse effects of climate 

change ‘relate to the economic, social, institutional, and technological conditions that 

facilitate or limit the development and execution of adaptive measures’.238 

 

Economic wealth, technology, information and skills, infrastructure, institutions, and equity, 

have been identified as factors that affect the adaptabilities of a society to the effects of climate 

change through the use of sustainable development.239 Whether it is expressed as economic 

assets, capital resources, financial means, wealth, or poverty, the economic condition of 

nations and groups clearly is a determinant of adaptive capacity. It follows that wealthy 

nations are better prepared to bear the costs of adaptation to climate change impacts and risks 
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than poorer nations. It is also recognized that poverty is directly related to vulnerability.240 

Although poverty is not synonymous with vulnerability, it is a common indicator of the 

inability to cope with the adverse effects of climate change. 

The peculiar nature of climate change and how it affects human rights requires an overarching 

approach that will establish a basis of evaluating human rights obligations to climate change-

related human rights infringements. Hence, a sustainable adaptation framework that is based 

on relevant scientific opinions on limiting the effects of climate change on human rights will 

provide an alternative to causation in evaluating climate change-related human rights 

infringements, given that it is difficult to establish causation between climate change and a 

specific infringing actor. 

4.4.2 FACTORS THAT AFFECT ADAPTIVE CAPACITY OF A STATE OR 

COMMUNITY 

The factors that affect the adaptive capacity of a State are situated within a human rights 

framework concerned to ensure that infringements of rights are reduced in the event of climate 

change occurrences. The factors discussed are not exhaustive but only represent the core 

factors that affect a State’s capacity to adapt to adverse climate change impacts. These factors 

need to be considered in line with its workability for member States to any international 

climate change framework. 

1. Financial capacity: A State or society is better equipped for adaptation in cases of climate 

change induced impacts which result in human rights violations if it has adequate resources 

within its disposal. Different adaptive methods will be used in each specific case to reduce 

the impact of such violations to correspond with the right being violated. For instance, if a 

climate change impact affects the food production and supply of a community, which results 

in famine, the adaptive approach will be centred on food supply. In this instance, a State with 

rich financial resources is better equipped to provide food supply than a poorer State. For 

instance, Hong Kong’s financial strength has contributed in the past to its ability to better 

manage environmental hazards through conservation and pollution control.241 In contrast, it 

was reported that ‘the government of Guyana has faced tremendous technical and financial 
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challenges in maintaining the drainage and irrigation system along the length of Guyana’s 

coast,’242 thereby making insufficient financial resources one of the major factors that makes 

it vulnerable to possible adverse effects of climate change like flooding.  

Consequently, sustainable structures need to be put in place to get the maximum value for the 

resources allocated to the adaptation program, by preventing occurrences like wastage or 

corruption which can put a strain on already insufficient resources. 

2. Technology: Technology helps to create better adaptive options in the event of a climate 

change occurrence. For instance, technology can be used to predict a climate disaster, or used 

to estimate the number of people that will be affected. These sorts of information and 

estimates will enable the State to make better-informed adaptation options. Lack of 

technology potentially impedes a nation’s ability to implement adaptation options by limiting 

the range of possible responses.243 Adaptive capacity is likely to vary, depending on 

availability and access to technology at various levels (i.e., from local to national) and in all 

sectors.244 Many of the adaptive strategies identified as possible in the management of climate 

change directly or indirectly involve technology (e.g., warning systems, protective structures, 

crop breeding and irrigation, settlement and relocation or redesign, flood control measures).245 

Hence, a community’s current level of technology and its ability to develop relevant 

technologies are important determinants of adaptive capacity. 

3. Information and Skills: The effective use of information to provide solutions is important to 

a State’s ability to adapt to damaging climate change occurrences. Successful adaptation 

requires information as to the necessity to adapt, knowledge about available options, the 

required skill to assess the available adaptative options, and the ability to implement the most 

suitable adaptative options.246 

The nature of climate change-related occurrences varies, therefore, adapting to these 

variabilities requires quick timely information and skill to use the information to ensure that 

human rights are best protected in the face of the harmful consequences of climate change. 
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Therefore, a better availability and understanding of weather hazards will improve adaptation 

strategies.247 Furthermore, ‘building a sustainable adaptive capacity requires a strong, 

unifying vision; scientific understanding of the problems; an openness to face challenges; 

pragmatism in developing solutions; community involvement; and commitment at the highest 

political level.’248 Lack of trained and skilled personnel can limit a nation’s ability to make 

and implement adaptation options.249 

 

In general, developed States with higher levels of human knowledge are considered to have 

greater adaptive capacity than developing States, with less human knowledge.250 

Consequently, it is important to ensure that information about the best practice for adaptation 

to climate change is easy to access and forums are provided through which people can engage 

in relevant innovative discussions 251 

In light of the factors that affect the adaptive capacity countries, there is a significant 

difference between the adaptive capacity of developed nations and the adaptive capacity of 

developing nations to respond to climate change, as the ability to adapt is proportional to the 

economic, technological and social resources of individual States.252 

Consequently, the ability to adapt depends on the individual member State’s level of 

development,253 because underdevelopment fundamentally constrains adaptive capacity, 

especially because of a ‘lack of resources to hedge against extreme but expected events’.254 

The events, more often than not, are not surprises; the main challenges are usually associated 

with the inadequacy of the ‘resources needed to guard against these events’.255 
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4.5 ADAPTATION POLICY FRAMEWORKS FOR CLIMATE CHANGE 

The National Communications Support Unit of the United Nations Development Programme 

developed the ‘Adaptation Policy Framework: Developing Strategies, Policies and 

Measures’.256 This framework is adopted by this thesis because it focuses on adaptations and 

practices that are known to effectively reduce vulnerability. 

The adaptation policy framework for climate change is structured around four major 

principles that provide a basis from which actions to adapt to climate change can be 

developed:257 

a. Adaptation to ‘short-term climate variability and extreme events is included as a basis for 

reducing vulnerability to longer-term climate change’.258 The aim is to provide adaptation 

policies based on the present circumstances in order to reduce the medium and long-term 

effects of climate change.259 

b. Adaptation policy and measures are assessed in a developmental context. By making policy 

the centrepiece of adaptation, the adaptation policy framework shifts the focus away from 

individual adaptation projects as a response to climate change and toward a fundamental 

integration of adaptation into key policy and planning processes.260 

c. Adaptation occurs at different levels in society, including the local level.261 

d. Both the strategy and the process by which adaptation is implemented are equally 

important.262 

These components of adaptation policy frameworks are adopted by this thesis to identify the 

factors that will need to be considered in formulating adaptation policy frameworks that will 

help to reduce the negative impact of climate change on human rights. 

• Component 1: ‘Scoping and designing an adaptation project involves ensuring that 

adaptation policy frameworks are well-integrated into the national policy planning and 
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development process’.263 This is an important stage of the adaptation policy framework 

process. The purpose is to put in place an effective project plan so that adaptation strategies, 

policies and measures can be implemented.264 This will entail realistic and achievable goals. 

The fact that member States to international climate change agreements have varying 

capacities to adapt to climate change presents a challenge as to what realistic and achievable 

goals will entail within a climate change adaption policy framework. This challenge can be 

addressed by providing a minimum adaptation requirement for all member parties. 

• Component 2: ‘Assessing current vulnerability involves responding to several questions, 

such as: Where does a society stand today with respect to vulnerability to climate risks? What 

factors determine a society’s current vulnerability? How successful are the efforts to adapt to 

current climate risks?’265 This involves including policies that encourage dissemination of 

relevant information to the general public. This is easier to achieve now in the age of internet 

and social media, and an effective use of these information strategies will make relevant 

climate change information accessible to a wide demographic in a quick and easy way. 

• Component 3: ‘Assessing future climate risks focuses on the development of scenarios of 

future climate, vulnerability, and socio-economic and environmental trends as a basis for 

considering future climate risks’.266 The adaptation policy framework should include access 

to the required technology necessary for effective climate change projections. 

• Component 4: ‘Formulating an adaptation strategy in response to current vulnerability and 

future climate risks involves the identification and selection of a set of adaptation policy 

options and measures, and the formulation of these options into a cohesive, integrated 

strategy’.267 

• Component 5: ‘Continuing the adaptation process involves implementation, monitoring, 

evaluating, improving and sustaining the initiatives launched by the adaptation project’.268 

4.6 CLIMATE CHANGE MITIGATION IN THE CONTEXT OF SUSTAINABLE 

DEVELOPMENT AND CLIMATE CHANGE 

Adopting a framework that engages in mitigation policies in the international climate change 

regime is necessary in order to reduce climate change. Adopting a good mitigation policy 
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framework in the international climate change regime provides a basis upon which human 

rights infringements associated with climate change can be addressed. Mitigation will expand 

the scope of human rights obligations regarding climate change by providing an alternative to 

the traditional approach of causation. Furthermore, a mitigation policy framework can be used 

to achieve effective climate policies that will reduce climate change and its impacts, because 

member States can draw from the policy framework to formulate domestic climate policies 

that will ensure that their individual emission targets are met. Mitigation is important to 

sustainable development when dealing with climate change and its impact on human rights. 

It is a proactive approach, which in many ways focuses on preventing climate change 

occurrences so that there will be little or no need for adaptation. Hence, mitigation is a positive 

obligation following from human rights. 

Simply put, mitigation means recognising the existence of climate change and the impact it 

has on human rights, and then engaging in sustainable policies and practices to prevent, 

significantly reduce, and/or not contribute to climate change.269 This sustainable mitigation 

policy framework will act as a basis upon which demands for the enforcement of human rights 

obligations can be made by interested parties (like community groups and NGOs) in climate 

change related matters from relevant actors. 

Mitigation policies that aim to reduce emissions of greenhouse gases into the atmosphere, 

including strategies to enhance carbon sinks. Carbon sinks are ‘natural systems that suck up 

and store carbon dioxide from the atmosphere’,270 such as ‘forests, have received wide 

approval by scientists and policy makers. So far, six applicable routes to mitigation have been 

identified: carbon conservation; carbon capture; energy conservation; energy efficiency; 

renewable carbon-neutral power generation; and new technologies’.271 The procedures and 

policies that can be adopted in order to mitigate climate change can involve strategic planning 

as well as behavioural adjustments. For instance, it can be as complex as a plan for a new city 

or as a simple as installing solar panels for electricity generation.272 Mitigation policies and 

procedures around the world range from high-tech subway systems to simple things like 
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providing safe bicycling paths and walkways.273 The United Nations suggested a multifaceted 

approach towards climate change mitigation in its efforts to help States move towards climate-

resilient and low emissions strategies.274 This thesis argues that the international climate 

change regime needs to provide a workable sustainable mitigation policy framework in order 

to reduce the impacts of climate change on human rights. 

Effective climate policy aimed at reducing the risks posed by climate change to natural and 

human systems involves adopting a diverse range of adaptation and mitigation policies. 

Sustainable development can be used to steer the development process to take advantage of 

opportunities, avoid hazards, mitigate problems, and prepare people for unavoidable 

challenges by improving adaptability and resilience. 

Mitigation and adaptation both aim at reducing the risks of negative climate change impacts. 

However, while mitigation aims at reducing the climate change effect, adaptation aims at 

reducing vulnerability to these effects.275 While mitigation tends to address apparent causes, 

adaptation grapples with ensuing consequences.276 Engaging in these differences and 

similarities is essential in effective climate policy, and mitigation and adaptation strategies 

must work together.277 

4.7 SUSTAINABLE DEVELOPMENT FRAMEWORK WITH REGARD TO 

CLIMATE CHANGE INDUCED HUMAN RIGHTS THREATS / VIOLATIONS 

In light of earlier discussions in this chapter, sustainable development requires integration of 

adaptive measures for already existing climate change impacts, as well as mitigative measures 

and policies to prevent climate change occurrences. This will enable the relevant actors to be 

sufficiently resilient to adapt to the impacts and respond to the threats on human rights on one 

hand and seek ways to prevent climate change occurrences on the other hand. 
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An effective human rights-focused climate change regime needs to engage in policies that are 

rooted in sustainable development that deliver social, economic and environmental benefits, 

in order to deal with both the causes and the consequences of climate change.278  

The concept of sustainable development with regard to climate change and its impact on 

human rights should be centred on long term goals, although short term goals will also be 

necessary in adapting to situations of existing infringements. As Anand and Seetharam 

explain, ‘The best development option is often chosen from a number of alternatives based on 

a sustainability appraisal. It might be that the choice is more sustainable than the alternatives 

but it does not follow that it is sustainable in the long term. Therefore, adapting to climate 

change involves adopting policies and practices that offset the adverse (long-term and short-

term) effects of climate change’.279 

While adaptation policies address the adverse effects of climate change, States also need to 

reduce their impact on the environment. Policies for mitigation should be focused on emission 

abatement (reducing emission) and increasing the green cover (for example, by planting trees 

and increasing vegetation).280 Development brings about different factors that can increase 

the emission of greenhouse gases and ‘for each source of greenhouse gases and pollution-

causing activities, policymakers need to identify the entire supply and demand chain, 

understand the relationship between them and then decide which one is the most appropriate 

for intervention.’281 A detailed study of costs and benefits, and understanding the demand and 

supply linkage needs to be done before any policy decision can be made. That is, a balance 

must be maintained between economic development, social goals and environmental goals. 

For example, the demand for transportation may result in an increase in private car ownership 

(in the absence of a good public transport system), which would lead to more pollution and 

higher incidences of greenhouse gas emissions. Mitigation policies could therefore either 

focus on reducing the need for private cars, or improve technology to make cars more 

environmental-friendly, or both.282 In this instance, the State can make provision for good 

 
278 G Robbert Biesbroek et al, 'Europe adapts to climate change: comparing national adaptation strategies' 

(2010) 20(3) Global environmental change 440. 
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public transport systems, and formulate policies that discourage private ownership/usage of 

cars. 

Sustainable development policies should adopt a layered approach, where the initial focus is 

on demand or supply and subsequently reversed.283 For instance, in the transportation sector, 

it is suggested that the supply (the side that directly contributes towards generation of 

greenhouse gases) should be addressed first, followed later by the demand side.284 The 

demand side of greenhouse gas emissions can be addressed by a number of policy initiatives 

that include educating and encouraging people on the impact of their day to day habits, and 

formulating policies that encourage people to modify their lifestyles and consumption patterns 

and also seek more sustainable alternatives to day to day activities.285 The supply side can be 

addressed by continuously improving on existing sustainable technology, improving 

efficiency and investing in research and development.286 

Having explained the importance of sustainable development to a human rights-focused 

climate change regime, this section will identify the substantive principles of international 

law related to sustainable development. The principles recognised by the International Law 

Association Committee on the Legal Aspect of Sustainable Development in relation to the 

New Delhi Declaration on the principles of international law related to Sustainable 

Development,287 will be adopted. 

1. The Duty of States to Ensure Sustainable Use of Natural Resources: It is a well-established 

principle that, in accordance with international law, ‘all States have the sovereign right to 

manage their own natural resources pursuant to their own environmental and developmental 

policies, and the responsibility to ensure that the activities within their jurisdiction or control 

do not cause significant damage to the environment of other States or areas beyond the limits 

of national jurisdiction’.288 This duty is also relevant to non-state actors as they can operate in 

ways that are consistent with sustainable development policies by engaging in policies that 

run through their entire business operation to reduce their carbon emission. 
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2. The principle of equity and the eradication of poverty: this principle is important to the 

attainment of sustainable development. It refers to both ‘inter-generational equity (the right 

of future generations to enjoy a fair level of the common patrimony) and intra-generational 

equity (the right of all peoples within the current generation of fair access to the current 

generation’s entitlement to the Earth’s natural resources)’.289  

3. States and other relevant actors have common but differentiated responsibilities: 

Differentiation of responsibilities is essentially based on the contributions of individual State 

to climate change through their historic and present greenhouse gas emissions. The special 

needs and interests of developing States should be recognized when apportioning global 

sustainable development obligations.290 The concept of climate equity and differentiated 

responsibilities to sustainable development policies is discussed in the next chapter. 

4. The principle of the precautionary approach to human health, natural resources and 

ecosystems: A precautionary approach is ‘central to sustainable development in that it 

commits States, international organizations and civil society, particularly the scientific and 

business communities, to avoiding human activity which may cause significant harm to 

human health, natural resources or ecosystems’.291 A climate change sustainable development 

framework requires that a precautionary approach with regard to human rights, environmental 

protection and sustainable utilization of natural resources should include: 

a. ‘recognising the impact of anthropogenic factors on climate change and the consequential 

effects on human rights’292; 

b. planning based on clear criteria and well-defined goals as identified by relevant scientific 

knowledge and projections; 

c. consideration in an environmental impact assessment of all possible means to achieve an 

objective.293 A precautionary approach will entail using the available scientific understanding 

of the factors that contribute to climate change to set out policies that will help reduce the 

negative impacts of climate change on human rights, thereby setting out parameters through 

which relevant actors can be held responsible for climate change-related human rights 

infringements. Decision-making processes should endorse a precautionary approach to risk 
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management and in particular should include the adoption of appropriate precautionary 

measures.294  

5. The principle of public participation and access to information and justice: Public 

participation is essential to sustainable development and good governance in that it is a 

condition for ‘responsive, transparent and accountable governments as well a condition for 

the active engagement of equally responsive, transparent and accountable civil society 

organizations, including industrial concerns and trade unions.’295  

In light of the arguments made in this chapter, the significance of sustainable development to 

climate change and human rights places a positive human rights obligation on States to engage 

in sustainable development, in order to protect and enforce human rights. This could entail 

the State formulating and implementing sustainable policies and legislation that will best 

address projected climate change conditions. 

The current international climate change regime does not place adequate obligations on 

member parties to engage in sustainable development as a human rights tool for 

preventing/reducing the consequences of climate change for human rights. The idea of 

exploring a sustainable development approach to the human rights challenges created by 

climate change is important as a sustainable development framework will provide specific 

policies and steps that will enable the actualisation of a global greenhouse gas emission 

reduction to a safe threshold, and ultimately reduce the impact of climate change on human 

rights. Furthermore, those specific sustainable development policies can act as a basis upon 

which infringing actors can be held to some form of accountability for not complying with 

those policies, as failure to comply with the provisions of these sustainable policies would be 

tantamount to contributing to climate change and its implications for human rights. 
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CLIMATE JUSTICE, CLIMATE CHANGE AND HUMAN RIGHTS 

This chapter develops the previous chapter where various sustainable development 

approaches were outlined to respond to the human rights implications of climate change. 

Drawing from the previous chapter, the different techniques required to ensure the enjoyment 

of human rights in the face of climate change need a workable sustainable development 

framework for all member States, regardless of their level of development. The challenge of 

achieving a sustainable development framework is that the underdeveloped States and States 

that are most vulnerable to detrimental climate change occurrences do not have the financial 

capacity and necessary technology to provide the required sustainable solutions to the 

challenge of climate change.  

This chapter analyses the concept of climate justice and the differentiated responsibilities of 

member States as provided for under the international human rights framework, as a way of 

showing that global sustainable development goals of reducing greenhouse gases emissions 

to an acceptable level are unrealistic and unworkable in their current form. In essence, the 

argument made in this chapter is that a human rights-focused climate change regime that 

engages in a sustainable development framework is dependent on policies and rules that 

developed and developing member parties can agree to in order to achieve the global goal of 

keeping the temperature within an acceptable threshold. Hence, an over-ambitious climate 

change sustainable development framework that places unrealistic emission reduction 

obligations on some member parties while other member parties have unlimited emission 

restrictions is not workable and will ultimately have little effect in protecting human rights 

from the results of climate change. Therefore, an equitable climate justice framework is 

essential for the realisation of sustainable development policies, and an achievable sustainable 

development framework is essential to reducing the negative impacts of climate change on 

human rights. 

Consequently, this chapter explores the role of equity in climate negotiations, and how it 

impacts on the enjoyment of human rights, especially rights of the most vulnerable and 

underdeveloped States. The central argument is based on the observation of climate experts 

through the several IPCC Reports that the developed States have contributed significantly 

more to the global greenhouse gas emissions than underdeveloped and vulnerable States, who 

suffer the most from the consequences of those emissions. Therefore, equity demands that the 
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States that have benefitted the most from emitting greenhouse gas should bear the greatest 

responsibility for providing climate change solutions. This view is reflected in the 

international climate change regime as the principle of common but differentiated 

responsibility.296  

The reality is that the sustainable development framework that is necessary to combat the 

challenge of climate change requires significant financial and technological resources that are 

beyond the capacity of underdeveloped and vulnerable States. Consequently, there is a need 

for an enforceable differentiated responsibility approach under the international climate 

change law. It follows that climate justice should play a significant role in climate discussion, 

because an equitable and enforceable distribution of global responsibility within a sustainable 

development framework by the international climate change regime is important for initiating 

culpability in climate change -related human rights infringements.  

5.1 EQUITABLE INTERNATIONAL ENVIROMENTAL RESPONSIBILITIES  

The issue of environmental responsibilities between States in international law is a topic of 

constant discussion. Various international Conventions and Declarations have made 

provisions for equitable sharing of environmental responsibilities between the developed and 

the less developed States. In order to put the equitable sharing under international climate 

change law into perspective, I will set out some relevant provisions of international 

Conventions and declarations below. 

The Stockholm Declaration makes provision for the applicability of different standards for 

developed and underdeveloped countries. The standard should be ‘without prejudice to such 

criteria as may be agreed upon by the International community, or to standards which will 

have to be determined nationally, it will be essential in all cases to consider the systems of 

values prevailing in each country, and the extent of the applicability of standards which are 

valid for the most advanced countries but which may be inappropriate and of unwarranted 

social cost for the developing countries’.297  

This provision acknowledges the practicality of the differences in the approach that will be 

used by developed and underdeveloped States. That is, climate change presents a universal 

challenge to human rights, but there are no practical universal standards to address the 
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challenge because of a number of differentiating factors (e.g. access to funds, access to 

information, socio-economic factors, availability of relevant technology, etc.) between the 

developed and the underdeveloped States.  

The process of seeking reasonable solutions to climate change makes it imperative to consider 

these differentiating factors. Hence, the need for justice in climate change policies. Justice in 

this respect entails that some States make greater commitments to financial and technology 

aid. Nevertheless, the thesis argues that all states, regardless of their level of development, 

should have binding obligations to emission reductions.  

The Rio Declaration makes provision for the need to consider the special situation of the most 

environmentally vulnerable countries, and consequently give them special priority. It goes 

further to suggest that States should be responsible for the environment, based on their 

differential contribution to environmental degradation. Consequently, the ‘special situation 

and need of developing countries, particularly the least developed and those most 

environmentally vulnerable, shall be given special priority’.298 Because of the different 

historical greenhouse gas emissions and benefits enjoyed from those emissions, there are 

common but differentiated responsibilities whereby ‘developed countries acknowledge the 

responsibility that they bear in the international pursuit of sustainable development in view of 

the pressure their societies place on global environment and the technologies and financial 

resources they command’.299 

On this account, justice means acknowledging two dimensions of the responsibility of 

developed States for sustainable development. Firstly, the historic greenhouse gases that these 

countries have emitted that have contributed to their development and level of wealth; and, 

secondly, their ability to contribute financially as well as technologically to the global goal of 

a climate change sustainable development framework 

Hence, the central issue with regard to climate justice is that the problem is common to all, 

but the commitment to resolving the problem differs, mainly on the basis of development, 

financial and technological capabilities. Therefore, ‘the recognition of common but 

differentiated responsibilities, strengthens the integrative potential of International law 
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relating to sustainable development, by addressing the balance between global environmental 

problems and economic developments’.300 

As stated earlier, the dilemma of climate change is that the most vulnerable are the most 

unprepared for the necessary actions needed to limit the adverse effects of climate change on 

human rights. The vulnerable States, which mostly fall under the underdeveloped and 

developing States, have more immediate socio-economic challenges which makes issues like 

climate change secondary. Therefore, in reality, climate mitigation is usually not high on their 

domestic agenda. The challenge facing developing and vulnerable countries is how to develop 

economically to meet the day to day challenges like poverty reduction and providing basic 

infrastructure. An equitable climate change sustainable development framework should put 

into consideration the limiting factors of developing nations and establish a policy framework 

that will assist them financially and technologically in achieving the required global emission 

reduction and temperature threshold. 

5.2 THE PRINCIPLE OF COMMON BUT DIFFERENTIATED RESPONSIBILITY 

UNDER THE UNFCCC 

Common but differentiated responsibility is a concept of international law that is related to 

climate change and sustainable development. The principle of common but differentiated 

responsibility ‘evolved from the notion of the common heritage of mankind and is a particular 

manifestation of general principles of equity in international law’.301 The universality of 

human rights ensures that human rights should be enjoyed everywhere in the world. However, 

without an enforceable structure for differentiated responsibilities and commitments in the 

climate change regime, a significant number of underdeveloped and vulnerable States will not 

be able to meet their sustainable development climate change obligations, because they lack 

the requisite financial and technological resources to allow them to effectively comply with 

climate change- sustainable development policies. Consequently, an equitable climate change 

regime that can be accepted by the developed States is essential to reducing the negative 

impact of climate change on the enjoyment of human rights. 
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The principle of common but differentiated responsibilities was first presented in the 1987 

Montreal Protocol, which acknowledged the special situation of developing countries by 

allowing them to delay their compliance with Protocol control measures for a period of ten 

years.302 The principle of common but differentiated responsibilities has significantly 

developed under international law.303 The UNFCCC has attempted to duplicate this model in 

a climate change context.304  The UNFCCC in its preamble acknowledges that the change in 

the Earth’s climate and its effects are a common concern of humankind. The principle of 

common but differentiated responsibilities recognise the different historical contributions of 

developed and developing states to global challenges of climate change, and addresses their 

respective economic and technical capacity to address these problems. Differentiated 

responsibility of States as they relate to climate change and its impact on human rights 

translates into differentiated environmental standards based on a number of factors, including 

special needs and circumstances, future economic development of countries and historic 

contributions to climate change.305 

Equity is central to the current international climate change regime as provided for under the 

UNFCCC. In order to achieve the objective of the Convention and implement its provisions, 

there are basic guidelines that member parties must comply with. Firstly, the ‘Parties should 

protect the climate system for the benefit of present and future generations of humankind, on 

the basis of equity and in accordance with their common but differentiated responsibilities 

and respective capabilities’306. This implies that the developed States with the financial and 

technological capacity to combat climate change should be primarily responsible for 

providing sustainable solutions. Secondly, full consideration should be given to the specific 

needs and special circumstances of vulnerable State parties, especially developing State 
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Parties that would have to bear a disproportionate or abnormal burden under the Convention. 

The foregoing UNFCCC proposal is centred around climate justice 

Developed member States can fault the policy of differentiation in relation to mitigation 

targets because all member States should be held to binding commitments to take climate 

action and reduce their greenhouse gas emissions. Developed member States point to the 

emissions trends over the past two decades: ‘in 1990, developing countries produced a third 

of annual global emissions; today they emit 55 percent of them. Projections indicate that by 

2030, developing countries could produce as much as 70 percent of emissions’.307 These 

factors need to be considered when making climate change sustainable development policies, 

as parties will not agree to conditions that will put them at an economic disadvantage, 

irrespective of their historical contribution to climate change. The European Union (EU) is 

also of the opinion that all States should be involved in emission reduction goals. It suggested 

that carbon emission reduction is not an issue for developed nation categorised under Annex 

I of the UNFCCC alone.  

The developing States (also referred to as Annex II states under the UNFCCC) are, however, 

of the opinion that the responsibility for climate mitigation should be the primary 

responsibility of the developed States which have benefitted the most from the emission of 

greenhouse gases. They are of the view that even though developed States can claim they did 

not know they were doing wrong by emitting greenhouse gases, their actions have used an 

unfair share of the Earth’s resources and reaped the benefits of that use without having to 

recompense those who have not yet exploited their fair share.308 Ultimately responsibility has 

to relate to responsibility for the cause of the problem as well as responsibility for solving the 

problem.309 They also argue that developed States have the financial and technological 

resources to bear the responsibility of mitigating climate occurrences. 

In this light, it is evident that the concept of climate justice under international climate change 

law does not represent the interest of all member State parties, which will in turn render any 
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agreement unacceptable by most developed member State parties. The different shortcomings 

of the principle of common but differentiated responsibilities under the UNFCCC will be 

discussed, in line with the importance of having a sustainable development framework that 

will reduce the impact of climate change on human rights. 

5.3 THE SHORTCOMINGS OF THE PRINCIPLE OF COMMON BUT 

DIFFERENTIATED RESPONSIBILITIES UNDER THE INTERNATIONAL 

CLIMATE CHANGE REGIME 

The principle of common but differentiated responsibility is important to climate change as it 

puts into perspective the issue of cause and effect in relation to past and present greenhouse 

gas emissions, the impact of greenhouse gas emissions on the industrialisation of the 

developed States, and the negative impacts of greenhouse gas emissions on the less developed 

and developing States. It conceptualises the issue of the uneven benefits of emission in 

relation to the uneven negative impacts of those emissions and the vulnerability of the 

developing States to those impacts.  

The principle of common but differentiated responsibility is generally perceived to be a sound 

and equitable policy. It is therefore ‘widely accepted in the international community and will 

continue to play a central role in climate negotiations’.310 However, the scientific uncertainties 

as to the dynamics of climate change make it impossible to accurately assess the differentiated 

responsibility of individual developed States as well as the differentiated needs of individual 

developing States. Notwithstanding, there is a general agreement that developing States will 

bear disproportionate damage from climate change.311 Therefore, the principle of common 

but differentiated responsibilities is relevant to climate change because it projects an equitable 

system in addressing the global issue of climate change and its adverse effects. 

In this light, this thesis argues that the principle of common but differentiated responsibilities 

provided for under the international climate change regime is a step in the right direction. 

However, there are some relevant conceptual issues in the UNFCCC and subsequent 

agreements that make it unlikely for some developed member States to agree to implement 
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the Paris Agreement by increasing their National Determined Contributions (NDCs) to the 

level needed to achieve the temperature goals of 1.5°C to 2°C, as is discussed below. 

5.3.1 VARYING LEVELS OF COMMITMENT 

The issue of climate responsibility has been described above in this paper as a common global 

issue with differentiated responsibilities under the international climate change regime. The 

shortcoming, however, relates to the varying nature of greenhouse gas emissions reduction 

commitments expected from developed and developing States, which in its current state is 

inadequate to achieve the required objectives312 Therefore, a comprehensive climate change 

sustainable development framework that places immediate emission reduction obligations on 

all member States is necessary in order to achieve the objectives of the Paris Agreement, that 

is, keeping the global temperature within the 1.5°C to 2°C threshold.  

It is understandable that developing member States should be exempted from financial and 

technological contributions, on account of their limited resources, and relatively low historical 

contributions to the global greenhouse gas emissions. However, it will be difficult to expect 

developed States to be fully committed to finding solutions to climate change problems if the 

developing States continue to contribute to the problem by having delayed greenhouse gas 

emissions commitments. The above situation creates a perception of ‘injustice’ on the part of 

developed States. Developed States may agree to the differentiation in line with the 

responsibilities of a globally safe environment, but will most likely not agree to a situation 

where they have the obligation to the reduce their greenhouse gases emissions immediately 

and also provide financial and technological assistance for developing member States that,  

perpetuate the problem through delayed greenhouse gas emission. It is axiomatic that if the 

current emissions reduction is insufficient to meet the threshold, all member States will have 

to be committed to the immediate reduction of greenhouse gas emissions in order to increase 

the chances of meeting the required temperature threshold. 

5.3.2 COUNTRY DESIGNATION AS ANNEX I OR II IS SELF-IMPOSED  

The designation of the level of development is determined by individual member State. The 

Convention did not provide formal guidance on how the Conference of the Parties should 

determine country designations for purposes of common but differentiated responsibility of 
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States. Thus, member States can nominate their level of development and by extension their 

level of commitment to climate objectives under the Convention.313  

Furthermore, although member States are required to commit to greenhouse gas emissions 

reduction, there is no clear mechanism in the Paris Agreement to determine the degree to 

which each State will be bound. Hence, the regime relies upon individual member States’ 

altruistic commitment to emission reduction. These has led to inconsistencies in countries that 

opted to be developing member States. For example, there is no clear distinction between a 

country like Somalia, which is one of the poorest economies in the world with frequent 

significant natural disasters314, and a country like China, even though China is one of the 

leading global greenhouse gas emitters315. China refers to itself as a developing nation for the 

purpose of their commitments to the Paris Agreement316. Consequently, under the Paris 

Agreement, China is not under the obligation to commit to the ‘economy-wide absolute 

emissions reduction targets’ that is expected of developed member States to the Agreement317.  

These views lend credence to the underlying argument made in this thesis that the current 

International climate change regime is altruistic but ineffective to provide the necessary 

sustainable development framework by member States in order to limit the adverse impacts 

of climate change on the enjoyment of human rights. 
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CONCLUSION 

The aim of the thesis is to proffer a critique of the current climate change regime and its effects 

in preventing the enjoyment of human rights. Consequently, the thesis set out to understand 

the extent to which human rights are protected in the face of climate change and its adverse 

effects. The thesis analysed the concept of climate change and its consequences as explained 

by the majority of climate experts through the IPCC Reports. The thesis also analysed the 

proposed solutions to climate change under the current climate change regime through the 

UNFCCC, the Kyoto Protocol and subsequent climate agreements. 

The analysis in the thesis led to the conclusion that the international climate change regime 

needs to engage in a human rights-focused climate change framework in order to ensure that 

the human rights implications of climate change are significantly reduced. Consequently, the 

thesis argued that sustainable development is an ideal framework that can be engaged by the 

international climate change regime for the actualisation of a human rights- focused climate 

change framework. The paper analysed sustainable development in relation to adaptation and 

mitigation policy frameworks and the need to engage in a sustainable development policy that 

is just to both developed and developing States. Consequently, the concept of climate justice 

and the principle of common but differentiated responsibilities were discussed in relation to 

the current policies under international climate change law that may limit the effectiveness of 

the regime to proffer adequate solutions to the challenges of climate change. 

In this light, international human rights law is not adequately equipped by the international 

climate change regime to significantly protect the human rights in the face of negative climate 

change occurrences for the following reasons: 

• The non-inclusion of human rights in the international climate change agreements: The lack 

of an express inclusion of human rights in international climate change agreements limits the 

capacity of the international human rights regime to adequately protect human rights from 

climate change-related human rights infringements. The major human rights treaties like the 

ICCPR and ICESCR were ratified before climate change became a known human rights 

challenge and were therefore not drafted with the issue of climate change in mind. 

Nevertheless, human rights are not static. Over the years, international human rights law has 

provided solutions for challenges that cannot be adequately solved by existing human rights 
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laws (for instance, the Convention on the Rights of the Child, the Convention of the 

Elimination of all Forms of Discrimination Against Women). However, the international 

human rights law does not make sufficient provision in the international climate change 

framework to provide solutions to the human rights challenges posed by climate change.  

• The non-binding nature of international human rights agreements on non-state actors: 

Currently, human rights treaties are only binding on State parties, although there are 

international human rights agreements that place human rights expectations on non-state 

actors to hold them to a degree of accountability. The peculiar nature of climate change makes 

non-state actors (relevant businesses) significant contributors to anthropogenic climate 

change and its effects on human rights. However, an altruistic commitment to international 

human rights agreements on the part of non-state actors is insufficient to provide solutions to 

the challenge of climate change.    

• The significant shortcomings of the principle of common but differentiated responsibilities 

under the international climate change regime: The principle of common but differentiated 

responsibilities under the international climate change framework presents a theoretical basis 

for the need to address the historical benefits and disadvantages of greenhouse gas emissions 

to developed and developing State parties respectively. However, the climate equity structures 

provided for under climate change law as analysed in this thesis make it difficult for developed 

member States to commit to a binding climate change agreement for the following reasons. 

Firstly, the delayed greenhouse gas emissions reduction commitments of developing member 

States reduce the chances of keeping the global temperature within the necessary threshold.  

Secondly, the fact that member States can nominate their level of development for the purpose 

of emissions commitments under the climate change regime makes the emission reduction 

policy unrealistic and unlikely to be achieved. This policy presents a situation where China, 

one of the highest global greenhouse gas emitters, can declare itself to be a developing State 

and consequently have delayed greenhouse gas emissions reduction obligations. In light of 

these shortcomings, there is a need to stop member States from self-designating their level of 

development, place emissions reduction obligations on all parties and differentiated 

obligations on developed member States. These obligations can be in the form of the required 

financial and technological assistance to identified developing nations, based on their 

historical contributions to global greenhouse gas emissions and the individual financial and 

technological capacities of developed member States.  
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• Lack of a structured remedial mechanism for climate change induced human rights 

infringements under international human rights law: Climate change stretches the scope of 

human rights remedies beyond the traditional purview of causation, which links specific 

infringements to specific victims. The discussion in the thesis led to the conclusion that 

climate change is widely accepted to threaten human rights, yet it is difficult to hold actors 

that perpetrate climate change infringements accountable for those actions, because of the 

practical difficulties of establishing causation between acts/omissions that constitute a climate 

change related occurrence and the victims of those acts/omissions. Thus, there is a need to 

create alternative means of establishing violations for climate change related human rights 

infringements.  

This led to the observation that if the international climate change regime engages in a human 

rights-focused climate change framework that puts in place sustainable development policies, 

victims of human rights related climate change infringements can have a basis for holding 

violating actors accountable for their acts/omissions. This will necessitate the inclusion of the 

relevant human rights in the body of climate change agreements and not just in the preamble. 

The framework should also provide for sustainable development policies that guide the 

operations of all relevant actors. For instance, providing specific steps to ensure the protection 

of the human rights of victims in the event of a disaster that can be linked to the adverse effects 

of climate change. Failure to comply with the sustainable development policies can be used 

to hold a non-compliant party in breach of climate change related infringements.  

This thesis has suggested solutions for the identified challenges of climate change on the 

enjoyment of human rights. The concrete implementations of those solutions are beyond the 

scope of this thesis. Therefore, further research is needed in the area of providing a framework 

that can implement the policies that will better protect the enjoyment of human rights in the 

face of climate change.  

  



87 

 

BIBLIOGRAPHY 

A Articles/Books/Reports 

Adelman, Sam, 'Human Rights in the Paris Agreement: Too Little, Too Late?' (2018)  

Transnational Environmental Law, Cambridge University Press  

Adger,Neil and Mick Kelly, ‘Social Vulnerability to Climate Change and the Architecture 

of Entitlements’ (Springer Verlag, 1999) 

Aminzadeh, Sara , 'A moral imperative: the human rights implications of climate change' 

(2007) 30(2) Hastings International and Comparative Law Review 231 

Anand, Priyanka and Kallidaikurichi Seetharam, 'Climate change and living cities: Global 

problems with local solutions' in Climate change and sustainable urban development in 

Africa and Asia (Springer, 2011) 21 

An IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial 

levels and related global greenhouse gas emission pathways, in the context of strengthening 

the global response to the threat of climate change, sustainable development, and efforts to 

eradicate poverty: Headline Statements from the Summary for Policymakers 2018 (Web 

Page) 

<https://www.ipcc.ch/site/assets/uploads/sites/2/2018/07/sr15_headline_statements.pdf> 

Back, Ebony and Rebecca Lucas 'Climate Change and Human Rights to Collide before the 

United Nations Human Rights Committee' (2019)  Australian Public Law  

Banerjee, Subhabrata Bobby, 'Who sustains whose development? Sustainable development 

and the reinvention of nature' (2003) 24(1) Organization studies 143 

Barnsley, Ingrid, UNU-IAS Guide: Reducing Emissions from Deforestation and Forest 

Degredation in Developing Countries (REDD): a Guide for Indigenous Peoples (Institute of 

Advanced Studies, United Nations University, 2009) 

Barral, Virginie, 'Sustainable Development in International Law: Nature  and Operation of 

an Evolutive Legal Norm' (2012) 23(2) European Journal Of International Law 377 

Bassan, Fabio, The law of sovereign wealth funds (Edward Elgar Publishing, 2011) 

Bedi, Heather Plumridge, 'Right to food, right to mine? Competing human rights claims in 

Bangladesh' (2015) 59 Geoforum 248 

Berke, Philip , 'Natural-hazard reduction and sustainable development: a global assessment' 

(1995) 9(4) CPL bibliography 370 

Biesbroek,  Robbert et al, 'Europe adapts to climate change: comparing national adaptation 

strategies' (2010) 20(3) Global environmental change 440 

https://www.ipcc.ch/site/assets/uploads/sites/2/2018/07/sr15_headline_statements.pdf


88 

 

Bolin, Anna and Dominic Taku Tassa, 'Exploring climate justice for forest communities 

engaging in REDD+: Experiences from Tanzania' (Paper presented at the Forum for 

Development Studies, 2012) 

Bortscheller, Mary, 'Equitable But Ineffective: How The Principle Of Common But 

Differentiated Responsibilities Hobbles The Global Fight Against Climate Change' (2010) 

10 Climate Law Reporter  

Boyle, Alan, 'Climate Change, The Paris Agreement and Human Rights' (2018)  

International and Comparative Law Quarterly Cambridge University Press  

Bradford, William, 'Beyond good and evil: the commensurability of corporate profits and 

human rights.(Symposium on Corporate Governance)' (2012) 26(1) Notre Dame Journal of 

Law, Ethics & Public Policy 141 

Burton, Ian, 'The Growth of Adaptation Capacity: Practice and Policy' in Adapting to 

climate change (Springer, 1996) 55 

Bushey, Douglas and Sikina Jinnah, 'Evolving Responsibility-The Principle of Common but 

Differentiated Responsibility in the UNFCCC' (2010) 6 Publicist 1 

Cadman, Tim and Tek Maraseni, 'The governance of REDD+: An institutional analysis in the 

Asia Pacific region and beyond' (2012) 55(5) Journal of Environmental Planning and 

Management 617 

Cameron, Edward, Tara Shine and Wendi Bevins, 'Climate justice: Equity and justice 

informing a new climate agreement' (2013)  World Resources Institute, Working Paper 

Series: Washington, DC, and Mary Robinson Foundation 

Carter, Chris, Stewart Clegg and Nils Wåhlin, 'When science meets strategic realpolitik: The 

case of the Copenhagen UN climate change summit' (2011) 22(7) Critical Perspectives on 

Accounting 682 

Chan, Ngai Weng and Dennis Parker, 'Response to dynamic flood hazard factors in 

peninsular Malaysia' (1996)  Geographical Journal 313 

Clapham, Andrew, Human rights obligations of non-state actors (OUP Oxford, 2006) 

Climate Change and the International Covenant on Economic, Social and Cultural 

Rights:Statement of the Committee on Economic, Social and Cultural Rights 8 October 2018 

(Web Page) 

<https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23691&LangI

D=E> 

Danielsen, Finn et al, 'At the heart of REDD+: a role for local people in monitoring forests?' 

(2011) 4(2) Conservation letters 158 

https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23691&LangID=E
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23691&LangID=E


89 

 

Dhakal, Shobhakar, 'Climate change and cities: The making of a climate friendly future' in 

Urban Energy Transition (Elsevier, 2008) 173 

Dinda, Soumyananda, Handbook of Research on Climate Change Impact on Health and 

Environmental Sustainability (IGI Global, 2015) 

Downing, Thomas, Climate change and world food security (Springer Science & Business 

Media, 2013) 

Durban Platform for Enhanced Action, Report of the Conference of the Parties serving as 

the meeting of the Parties to the Kyoto Protocol on its seventh session, held in Durban 2012 

(Web Page)  

< https://unfccc.int/resource/docs/2012/cop18/eng/08.pdf> 

Edward Cameron ‘What Is Equity in the Context of Climate Negotiations?’ World Resource 

Institute (2012) (Web Page) 

<https://www.wri.org/blog/2012/12/what-equity-context-climate-negotiations> 

Eckersley, Robyn, 'The common but differentiated responsibilities of states to assist and 

receive ‘climate refugees’' (2015) 14(4) European Journal of Political Theory 481 

Fankhauser, Samuel and Richard Tol, 'The social costs of climate change: the IPCC second 

assessment report and beyond' (1997) 1(4) Mitigation and adaptation strategies for global 

change 385 

Farmer, Thomas, Modern Climate Change Science An Overview of Today's Climate Change 

Science, SpringerBriefs in Environmental Science (Springer International Publishing, 2014) 

Fenton, Adrian, 'Green Climate Fund' (2014)  International Institute for Environment and 

Development  

Gupta, Joyeeta and Matthijs Hisschemoller, Issue-linkage as a global strategy towards 

sustainable development: a comparative case study of climate change, International 

Environmental Affairs (1997) 

Hass, Peter, Commitment and compliance : the role of non-binding norms in international 

legal system (Oxford University Press, 2000) 

High Commissioner for Human Rights, 'Report of the Office of the United Nations High 

Commissioner for Human Rights on the Relationship Between Climate Change and Human 

Rights' 2009 (Web Page) 

<http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/ClimateChange.aspx

> 

https://unfccc.int/resource/docs/2012/cop18/eng/08.pdf
https://www.wri.org/blog/2012/12/what-equity-context-climate-negotiations
http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/ClimateChange.aspx
http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/ClimateChange.aspx


90 

 

Holmes, Paul, 'Building capacity for environmental management in Hong Kong' (1996) 

12(4) International journal of water resources development 461 

Human Rights Committee,  General comment No. 36 (2018) on article 6 of the International 

Covenant on Civil and Political Rights, on the right to life 2018 (Web Page)  

<https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_GC

_36_8785_E.pdf> 

Intergovernmental Panel on Climate, Change, 2007 : impacts, adaptation and vulnerability, 

Intergovernmental Panel on Climate Change report. (Cambridge University Press, 2007) 

Knox, John, Report of the Special Rapporteur on the issue of human rights obligations 

relating to the enjoyment of a safe, clean, healthy and sustainable environment 2016 (Web 

Page) <https://undocs.org/A/HRC/31/52> 

Ladly, Sarah Davidson, 'Border carbon adjustments, WTO-law and the principle of common 

but differentiated responsibilities' (2012) 12(1) International Environmental Agreements: 

Politics, Law and Economics 63 

Leggett, Matthew and Heather Lovell, 'Community perceptions of REDD+: a case study from 

Papua New Guinea' (2012) 12(1) Climate Policy 115 

Lerner, Natan, The U.N. convention on the elimination of all forms of racial discrimination : 

reprint revised by Natan Lerner, Nijhoff Classics in International Law, Volume 3 (Brill, 

2015) 

Lim, Bo et al, Adaptation policy frameworks for climate change: developing strategies, 

policies and measures Cambridge University Press, Cambridge (Web Page) 

<https://www.cakex.org/sites/default/files/ALL_UNDP.pdf> 

Loaiza, T, U Nehren and G Gerold, 'REDD+ implementation in the Ecuadorian Amazon: Why 

land configuration and common-pool resources management matter' (2016) 70 Forest Policy 

and Economics 67 

Lowe, Vaughan, The Scope and Nature of International Law (Oxford University Press, 

2007) 

MacInnis, Laura, 'Climate change threatens human rights of millions' (2008)  UN’ Reuters  

Madeley, John, 'Sustainable Development Goals' (2015) 42(4) Appropriate Technology 32 

Managing the Risks of Extreme Events and Disasters to Advance Climate Change 

Adaptation: Special Report of the Intergovernmental Panel on Climate Change 2012 (Web 

Page)  

 <https://www.ipcc.ch/site/assets/uploads/2018/03/SREX_Full_Report-1.pdf> 

https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_GC_36_8785_E.pdf
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/1_Global/CCPR_C_GC_36_8785_E.pdf
https://undocs.org/A/HRC/31/52
https://www.cakex.org/sites/default/files/ALL_UNDP.pdf
https://www.ipcc.ch/site/assets/uploads/2018/03/SREX_Full_Report-1.pdf


91 

 

Muller, Benito, 'Copenhagen 2009: Failure or final wake-up call for our leaders?' (2010) 

Oxford Institute for Energy Studies  

Nhamo, Godwell, 'Copenhagen 18/12: Africa must continue calling for a fair, ambitious and 

binding climate deal' (2011) 10(2-3) African and Asian Studies 100 

Oppenheimer, Michael and Jesse Anttila-Hughes, 'The Science of Climate Change' (2016) 

26(1) The Future of Children 11 

Orellana, Marcos, Miloon Kothari and Shivani Chaudhry, Climate Change in the Work of 

the Committee on Economic, Social and Cultural Rights (Fredrich-Ebert-Stiftung, 2010) 

Pelling, Mark, 'What determines vulnerability to floods; a case study in Georgetown, 

Guyana' (1997) 9(1) Environment and Urbanization 203 

Quirico, Ottavio, 'Climate Change and State Responsibility for Human Rights Violations: 

Causation and Imputation' (2018) 65(2) Netherlands International Law Review 185 

Rajamani, Lavanya, 'The Durban Platform for Enhanced Action and the Future of the 

Climate Regime' (2012) 61(2) International and Comparative Law Quarterly 501 

Rajamani, Lavanya, 'The Reach and Limits of the Principle of Common but Differentiated 

Responsibilities and Respective Capabilities in the Climate Change Regime' in Navroz 

Dubash (ed), Handbook on Climate Change in India (Routledge, 2011)  

Report of the World Commission on Environment and Development: Our Common Future 

(Web Page)  

<http://www.un-documents.net/wced-ocf.htm> 

Ribot, Jesse, Adil Najam and Gabrielle Watson, Climate variation, vulnerability and 

sustainable development in the semi-arid tropics (Cambridge University Press, Cambridge, 

United Kingdom and New York, NY, USA, 1996) 

Richard, Hodson, 'Climate change' (2017) 550(7675) Nature S53 

Romani, Mattia, James Rydge and Nicholas Stern, 'Recklessly slow or a rapid transition to a 

low-carbon economy? Time to decide' (2012)  Policy Paper, Centre for Climate Change 

Economics and Policy, Grantham Research Institute on Climate Change and the 

Environment, December  

Ronen, Yael, 'Human rights obligations of territorial non-state actors' (2013) 46(1) Cornell 

International Law Journal 21 

Routledge Dictionary of Economics (3rd ed, 2009) 

Ruggie, John, 'State Responsibilities to Regulate and Adjudicate Corporate Activities under 

the United Nations’ core Human Rights Treaties: Prepared for the mandate of the Special 

Representative of the United Nations Secretary-General (SRSG) on the issue of human 

http://www.un-documents.net/wced-ocf.htm


92 

 

rights and transnational corporations and other business enterprises' (Havard University, 

2007) 

Ruggie, John and Tamaryn Nelson, 'Human Rights and the OECD Guidelines for 

Multinational Enterprises: Normative Innovations and Implementations Challenges' (2015) 

22 Brown J. World Aff. 99 

Sands, Philippe and Jacqueline Peel, Principles of international environmental law 

(Cambridge University Press, 2012) 

Scheraga, Joel and Anne Grambsch, 'Risks, opportunities, and adaptation to climate change' 

(1998) 11(1) Climate research 85 

Schipper, Emma Lisa, 'Climate change adaptation and development: Exploring the linkages' 

(2007) 107 Tyndall Centre for Climate Change Research Working Paper 13 

Segger, Marie-Claire Cordonier and Ashfaq Khalfan, Sustainable Development Law 

Principles, Practices and Prospects (Oxford University Press, 2004) 

Sharp, Elaine, Dorothy Daley and Michael Lynch, 'Understanding local adoption and 

implementation of climate change mitigation policy' (2011) 47(3) Urban Affairs Review 433 

Shelton, Dinah and Ariel Gould, Positive and Negative Obligations (Oxford University 

Press, 2013) 

Shelton, Dinah, Commitment and compliance : the role of non-binding norms in the 

international legal system (Oxford University Press, 2000) 

Stephens, Beth, 'The Amorality of Profit: Transnational Corporations and Human Rights' 

(2002) 20(1)  

Stone, Christopher, 'Common but differentiated responsibilities in international law' (2004) 

98(2) American Journal of International Law 276 

Streimikiene, Dalia, Tomas Baležentis and Irena Kriščiukaitienė, 'Promoting interactions 

between local climate change mitigation, sustainable energy development, and rural 

development policies in Lithuania' (2012) 50 Energy policy 699 

Sunstein, Cass, 'Of Montreal and Kyoto: a tale of two protocols' (2007) 31 Harv. Envtl. L. 

Rev. 1 

Tan, Nguyen Quang et al, 'Evaluation and Verification of the Free, Prior and Informed 

Consent Process under the UN-REDD Programme in Lam Dong Province, Vietnam' (2010)  

The Center for People and Forests, Bangkok  

Understanding Human Rights and Climate Change: Submission of the Office of the High 

Commissioner for Human Rights to the 21st Conference of the Parties to the United Nations 

Framework Convention on Climate Change (Web Page) 



93 

 

<https://www.ohchr.org/Documents/Issues/ClimateChange/COP21.pdf> 

United Nations Human Rights Council: Report of the Working Group on the issue of human 

rights and transnational corporations and other business enterprises (Web Page) 

<https://documents-dds-

ny.un.org/doc/UNDOC/GEN/G16/091/71/PDF/G1609171.pdf?OpenElement> 

United Nations Human Rights Office of the High Commissioner: World Conference on 

Human Rights, 14-25 June 1993, Vienna, Austria (Web Page) 

<https://www.ohchr.org/EN/AboutUs/Pages/ViennaWC.aspx> 

Venkataramanan, Mani, 'Causes and effects of global warming' (2011) 4(3) Indian Journal 

of Science and Technology 226 

Voigt, Christina, 'State responsibility for climate change damages' (2008) 77(1-2) Nordic 

Journal of International Law 1 

Weissbrodt, David and Muria Kruger, 'Norms on the responsibilities of transnational 

corporations and other business enterprises with regard to human rights' (2003) 97(4) The 

American Journal of International Law 901 

Wilson, Elizabeth and Jake Piper, Spatial planning and climate change (Routledge, 2010) 

Winkler, Harald and Lavanya Rajamani, 'CBDR&RC in a regime applicable to all' (2014) 

14(1) Climate Policy 102 

Zomer, Robert  et al, 'Climate change mitigation: A spatial analysis of global land suitability 

for clean development mechanism afforestation and reforestation' (2008) 126(1-2) 

Agriculture, ecosystems & environment 67 

 

B Cases 

Asselbourg and 78 others and Greenpeace Luxemburg v. Luxemburg  (ECtHR Appl. No. 

29121/95 29 June 1999 )  

Budayeva and others v. Russia (2004) (Appl. Nos. 15339/02, 21166/02, 20058/02, 11673/02 

and 15343/02,) (30th November 2004)  

Tătar v. Romania  (ECtHR, Appl. No. 67021/01, 27 January 2009)  

 

C Legislation 

Human Rights Act  1998 (UK) (Web Page) 

<https://www.legislation.gov.uk/ukpga/1998/42/contents> 

https://www.ohchr.org/Documents/Issues/ClimateChange/COP21.pdf
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/091/71/PDF/G1609171.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/091/71/PDF/G1609171.pdf?OpenElement
https://www.legislation.gov.uk/ukpga/1998/42/contents


94 

 

 

D Treaties 

Convention on the Elimination of All Forms of Discrimination against Women, opened for 

signature 18 December 1979, (entered into force 3 September 1981) art 27 

Convention on the Rights of the Child,  opened for signature 20 November 1989, 44/25 

(entered into force 2 September 1990) art.49 

International Convention on the Elimination of All Forms of Racial Discrimination, opened 

for signature 21 December 1965, 2106 (XX) (entered into force 4 January 1969) art.19 

International Covenant on Civil and Political Rights, opened for signature16 December 

1966, 2200A (XXI) (entered into force 23 March 1976) art.49 

International Covenant on Economic, Social and Cultural Rights, opened for signature 16 

December 1966, 993 UNTS 3(entered into force 3 January  United Nations 1976) art.5 

Kyoto Protocol to the United Nations Framework Convention on Climate Change adopted 

at COP3 in Kyoto, Japan, on 11 December 1997 (Web Page)  

 <https://unfccc.int/sites/default/files/kpeng.pdf> 

Montreal protocol on substances that deplete the ozone layer Open for signature on 16 

September 1987 ( entered into force 1 January 1989) art.16 

Paris Agreement, adopted on 12 December 2015 (entered into force on 4 November 2016) 

art. 21 

United Nations Framework Convention on Climate Change adopted 20 January 1994, 

A/RES/48/189 

 

E Other 

Adaptation fund Environmental and Social Policy (Web Page) 

<https://www.adaptation-fund.org/wp-content/uploads/2015/09/Environmental-Social-

Policy-approved-Nov2013.pdf> 

Are human activities causing climate change? Australian Academy of Science (Web Page) 

 <https://www.science.org.au/learning/general-audience/science-booklets-0/science-climate-

change/3-are-human-activities-causing> 

Australian Government Department of Environmental and Energy: Paris Agreement (Web 

Page)  

https://www.adaptation-fund.org/wp-content/uploads/2015/09/Environmental-Social-Policy-approved-Nov2013.pdf
https://www.adaptation-fund.org/wp-content/uploads/2015/09/Environmental-Social-Policy-approved-Nov2013.pdf
https://www.science.org.au/learning/general-audience/science-booklets-0/science-climate-change/3-are-human-activities-causing
https://www.science.org.au/learning/general-audience/science-booklets-0/science-climate-change/3-are-human-activities-causing


95 

 

<http://www.environment.gov.au/climate-change/government/international/paris-

agreement> 

Business and Human Rights-A Brief Introduction (Web Page) 

 <http://business-humanrights.org/en/business-human-rights-a-brief-introduction.> 

Cancun Agreements: Cancún Climate Change Conference adopted at COP-16 in Cancun, 

Mexico, on 11 December 2010 (Web Page)  

<https://unfccc.int/process-and-meetings/conferences/past-conferences/cancun-climate-

change-conference-november-2010/cancun-climate-change-conference-november-2010-0>  

Climate Change & Sustainable Development: UN Department of Economic and Social 

Affairs (Web Page) <https://www.un.org/esa/dsd/dsd_aofw_cc/cc_index.shtml> 

Copenhagen Accord: United Nations Climate Change Conference Copenhagen COP 15, 

December 2009 (Web Page)  

<https://unfccc.int/resource/docs/2009/cop15/eng/11a01.pdf> 

Doing Business the Canadian Way: A Strategy to Advance Corporate Social Responsibility 

in Canada’s Extractive Sector Abroad Government of Canada (Web Page) 

<http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-

domaines/other-autre/csr-strat-rse.aspx?lang=eng> 

Durban Climate Change Conference COP 17,  November 2011 (Web Page)  

< https://unfccc.int/process-and-meetings/conferences/past-conferences/durban-climate-

change-conference-november-2011/durban-climate-change-conference-november-2011> 

Enhanced actions on climate change: China’ s intended Nationally Determined Contributions 

(Web Page) 

<https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/China%20First/China%27s

%20First%20NDC%20Submission.pdf> 

Fact sheet: Climate change science - the status of climate change science today (Web Page) 

<https://unfccc.int/files/press/backgrounders/application/pdf/press_factsh_science.pdf> 

General Comment No.33 - Obligations of States Parties under the Optional Protocol to the 

International Covenant on Civil and Political Rights (Web Page) 

<https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC33ObligationsofStatesParties.aspx

> 

Greenhouse effect Department of Environment and Energy (Web Page) 

http://business-humanrights.org/en/business-human-rights-a-brief-introduction
https://unfccc.int/process-and-meetings/conferences/past-conferences/cancun-climate-change-conference-november-2010/cancun-climate-change-conference-november-2010-0
https://unfccc.int/process-and-meetings/conferences/past-conferences/cancun-climate-change-conference-november-2010/cancun-climate-change-conference-november-2010-0
https://unfccc.int/resource/docs/2009/cop15/eng/11a01.pdf
http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/other-autre/csr-strat-rse.aspx?lang=eng
http://www.international.gc.ca/trade-agreements-accords-commerciaux/topics-domaines/other-autre/csr-strat-rse.aspx?lang=eng
https://unfccc.int/process-and-meetings/conferences/past-conferences/durban-climate-change-conference-november-2011/durban-climate-change-conference-november-2011
https://unfccc.int/process-and-meetings/conferences/past-conferences/durban-climate-change-conference-november-2011/durban-climate-change-conference-november-2011
https://unfccc.int/files/press/backgrounders/application/pdf/press_factsh_science.pdf
https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC33ObligationsofStatesParties.aspx
https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC33ObligationsofStatesParties.aspx


96 

 

<http://www.environment.gov.au/climate-change/climate-science-data/climate-

science/greenhouse-effect> 

 Guiding Principles on Business and Human Rights: Implementing the United Nations 

"Protect, Respect and Remedy" Framework. 2011(Web Page) 

<https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf> 

Human Rights and Climate Change' 2008 (Web Page)  

<https://www.humanrights.gov.au/papers-human-rights-and-climate-change-background-

paper> 

Human Rights and Climate Change Global Greenhouse Warming (Web Page)  

< https://www.global-greenhouse-warming.com/human-rights-and-climate-change.html> 

Human Rights and the 2030 Agenda for Sustainable Development United Nations Human 

Rights Office of the High Commissioner (Web Page) 

<http://www.ohchr.org/EN/Issues/MDG/Pages/The2030Agenda.aspx> 

Human Rights Implications of Climate Change Mitigation Actions (Web Page) 

<https://carbonmarketwatch.org/wp-content/uploads/2015/11/HUMAN-RIGHTS-

IMPLICATIONS-OF-CLIMATE-CHANGE-MITIGATION-ACTIONS_WEB-final.pdf> 

ILA New Delhi Declaration of Principles of International Law Relating to Sustainable 

Development (Web Page)              <http://cisdl.org/tribunals/pdf/NewDelhiDeclaration.pdf> 

Low-Emission Growth: Promoting Renewables and Improving Energy Efficiency (Web 

Page)                                                             

<http://web.unep.org/climatechange/mitigation> 

Marrakech Accords: Marrakech Climate Change Conference COP 7,October 2001(Web 

Page) 

 <http://unfccc.int/resource/docs/cop7/13a01.pdf> 

Milestones on the road to 2012: The Cancun Agreements United Nations Framework 

Convention on Climate Change (Web Page) 

<http://unfccc.int/key_steps/cancun_agreements/items/6132.php> 

National Contact Points for the OECD Guidelines for Multinational Enterprises (Web 

Page)  

<http://www.oecd.org/investment/mne/ncps.htm> 

OECD Guidelines for Multinational Enterprises - Responsible Business Conduct Matters 

(Web Page)  

<http://mneguidelines.oecd.org/responsible-business-conduct-matters.htm> 

http://www.environment.gov.au/climate-change/climate-science-data/climate-science/greenhouse-effect
http://www.environment.gov.au/climate-change/climate-science-data/climate-science/greenhouse-effect
https://www.ohchr.org/documents/publications/GuidingprinciplesBusinesshr_eN.pdf
https://www.humanrights.gov.au/papers-human-rights-and-climate-change-background-paper
https://www.humanrights.gov.au/papers-human-rights-and-climate-change-background-paper
http://www.ohchr.org/EN/Issues/MDG/Pages/The2030Agenda.aspx
https://carbonmarketwatch.org/wp-content/uploads/2015/11/HUMAN-RIGHTS-IMPLICATIONS-OF-CLIMATE-CHANGE-MITIGATION-ACTIONS_WEB-final.pdf
https://carbonmarketwatch.org/wp-content/uploads/2015/11/HUMAN-RIGHTS-IMPLICATIONS-OF-CLIMATE-CHANGE-MITIGATION-ACTIONS_WEB-final.pdf
http://cisdl.org/tribunals/pdf/NewDelhiDeclaration.pdf
http://web.unep.org/climatechange/mitigation
http://unfccc.int/resource/docs/cop7/13a01.pdf
http://unfccc.int/key_steps/cancun_agreements/items/6132.php
http://www.oecd.org/investment/mne/ncps.htm
http://mneguidelines.oecd.org/responsible-business-conduct-matters.htm


97 

 

Office of the United Nations High Commissioner for Human Rights: Human Rights and 

Climate Change Overview (Web Page) 

<https://www.ohchr.org/EN/Issues/HRAndClimateChange/Pages/HRClimateChangeIndex.a

spx> 

Paris Agreement on climate change: US withdraws as Trump calls it 'unfair' (Web page)  

https://www.foxnews.com/politics/paris-agreement-on-climate-change-us-withdraws-as-

trump-calls-it-unfair 

PBL Netherlands Environmental Assessment Agency: Trends in global CO2 and total 

greenhouse gas emissions: 2018 report (Web Page)  

<https://www.pbl.nl/en/publications/trends-in-global-co2-and-total-greenhouse-gas-

emissions-2018-report> 

Rio declaration on environment and development, 3-14 June 1992 (Web Page) 

<https://www.un.org/en/development/desa/population/migration/generalassembly/docs/glob

alcompact/A_CONF.151_26_Vol.I_Declaration.pdf> 

 

Somalia's Intended Nationally Determine Contributions (Web Page) 

<https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/Somalia%20First/Somalia

%27s%20INDCs.pdf> 

Stockholm Declaration on the Human Environment, United Nations Conference on the 

Human Environment, 15 December 1972 (Web Page) 

<https://mwvlw.rlp.de/fileadmin/mwkel/Abteilung_2/8206/06_Nachhaltigkeit_global/1972_

Stockholm_Erklaerung_en.pdf> 

Submission by Denmark and the European Commission on Behalf of the European Union 

and Its Member States (Government of Denmark 2012) (Web Page) 

<https://unfccc.int/files/documentation/submissions_and_statements/application/pdf/denmar

k_eu_.pdf> 

Sustainable Development Knowledge Platform United Nations Department of Economic and 

Social Affairs Division of Sustainable Development (Web Page) 

<https://sustainabledevelopment.un.org/topics/climatechange> 

The Principle of Common but Differentiated Responsibilities: Origins and Scope For the 

World Summit on Sustainable Development 2002 (Web Page) 

https://www.ohchr.org/EN/Issues/HRAndClimateChange/Pages/HRClimateChangeIndex.aspx
https://www.ohchr.org/EN/Issues/HRAndClimateChange/Pages/HRClimateChangeIndex.aspx
https://www.foxnews.com/politics/paris-agreement-on-climate-change-us-withdraws-as-trump-calls-it-unfair
https://www.foxnews.com/politics/paris-agreement-on-climate-change-us-withdraws-as-trump-calls-it-unfair
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
https://www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_CONF.151_26_Vol.I_Declaration.pdf
https://mwvlw.rlp.de/fileadmin/mwkel/Abteilung_2/8206/06_Nachhaltigkeit_global/1972_Stockholm_Erklaerung_en.pdf
https://mwvlw.rlp.de/fileadmin/mwkel/Abteilung_2/8206/06_Nachhaltigkeit_global/1972_Stockholm_Erklaerung_en.pdf
https://unfccc.int/files/documentation/submissions_and_statements/application/pdf/denmark_eu_.pdf
https://unfccc.int/files/documentation/submissions_and_statements/application/pdf/denmark_eu_.pdf
https://sustainabledevelopment.un.org/topics/climatechange


98 

 

< https://cisdl.org/public/docs/news/brief_common.pdf> 

Transforming our world: the 2030 Agenda for Sustainable Development (United Nations 

General Assembly, 2015 (Web Page) 

<https://sustainabledevelopment.un.org/post2015/transformingourworld> 

The OECD Declaration and Decisions on International Investment and Multinational 

Enterprises: Basic Texts (Web Page) 

<https://www.oecd.org/daf/inv/investment-policy/ConsolidatedDeclarationTexts.pdf> 

Thompson, Andrea What is a Carbon Sink? (Web Page) 

<http://www.livescience.com/32354-what-is-a-carbon-sink.html> 

UN-REDD Programme (Web Page)  

<https://www.un-redd.org/how-we-work-1> 

United Nations Climate Change Conference 2017 Aims for Further, Faster Ambition 

Together (Web Page)  

<https://unfccc.int/news/un-climate-change-conference-2017-aims-for-further-faster-

ambition-together> 

United Nations Environment Programme 2015 Annual Report (Web Page) 

< https://www.unenvironment.org/annualreport/2015/en/index.html> 

United Nations Framework Convention on Climate Change: What do adaptation to climate 

change and climate resilience mean? (Web page) 

 <https://unfccc.int/topics/adaptation-and-resilience/the-big-picture/what-do-adaptation-to-

climate-change-and-climate-resilience-mean> 

United Nations Conference on Trade and Development (Web Page) 

<https://unctad.org/en/PublicationsLibrary/wir2017_en.pdf> 

 

United Nations General Assembly: Human rights and transnational corporations and other  

business enterprises (Web Page) 

<https://www.businesshumanrights.org/sites/default/files/media/documents/un-human-

rights-council-resolution-re-human-rights-transnational-corps-eng-6-jul-2011.pdf> 

United Nations Special Rapporteur on the Human Right to Water and Sanitation, 'Bangladesh 

open-pit coal mine threatens fundamental rights, warn UN experts' 2012 (Web Page)  

https://cisdl.org/public/docs/news/brief_common.pdf
https://sustainabledevelopment.un.org/post2015/transformingourworld
https://www.oecd.org/daf/inv/investment-policy/ConsolidatedDeclarationTexts.pdf
http://www.livescience.com/32354-what-is-a-carbon-sink.html
https://www.un-redd.org/how-we-work-1
https://unfccc.int/news/un-climate-change-conference-2017-aims-for-further-faster-ambition-together
https://unfccc.int/news/un-climate-change-conference-2017-aims-for-further-faster-ambition-together
https://www.unenvironment.org/annualreport/2015/en/index.html
https://unfccc.int/topics/adaptation-and-resilience/the-big-picture/what-do-adaptation-to-climate-change-and-climate-resilience-mean
https://unfccc.int/topics/adaptation-and-resilience/the-big-picture/what-do-adaptation-to-climate-change-and-climate-resilience-mean
https://unctad.org/en/PublicationsLibrary/wir2017_en.pdf
https://www.businesshumanrights.org/sites/default/files/media/documents/un-human-rights-council-resolution-re-human-rights-transnational-corps-eng-6-jul-2011.pdf
https://www.businesshumanrights.org/sites/default/files/media/documents/un-human-rights-council-resolution-re-human-rights-transnational-corps-eng-6-jul-2011.pdf


99 

 

<https://news.un.org/en/story/2012/02/404922-open-pit-coal-mine-project-bangladesh-

threatens-human-rights-un-experts> 

United Nations :'What are Human Right?' (Web Page)    

<http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx> 

United States of America’s First National Determined Contributions’ Submission (Web Page) 

<https://www4.unfccc.int/sites/ndcstaging/PublishedDocuments/United%20States%20of%2

0America%20First/U.S.A.%20First%20NDC%20Submission.pdf> 

Universal Declaration of Human Rights (Web Page) 

 <https://www.un.org/en/universal-declaration-human-rights/> 

What are the causes of climate change?(Web Page)  

<https://www.greenfleet.com.au/About-us/Why-Offset-Emissions/Climate-Change> 

Women, Gender Equality and Climate Change (Web Page) 

<http://www.un.org/womenwatch/feature/climate_change/downloads/Women_and_Climate

_Change_Factsheet.pdf> 

World Meteorological Organization : Greenhouse gases (Web Page) 

<https://public.wmo.int/en/our-mandate/focus-areas/environment/greenhouse%20gases> 

 

 

 

 

 

 

 

https://news.un.org/en/story/2012/02/404922-open-pit-coal-mine-project-bangladesh-threatens-human-rights-un-experts
https://news.un.org/en/story/2012/02/404922-open-pit-coal-mine-project-bangladesh-threatens-human-rights-un-experts
http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx
https://www.un.org/en/universal-declaration-human-rights/
https://www.greenfleet.com.au/About-us/Why-Offset-Emissions/Climate-Change
http://www.un.org/womenwatch/feature/climate_change/downloads/Women_and_Climate_Change_Factsheet.pdf
http://www.un.org/womenwatch/feature/climate_change/downloads/Women_and_Climate_Change_Factsheet.pdf
https://public.wmo.int/en/our-mandate/focus-areas/environment/greenhouse%20gases



