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SENIOR LECTURER IN INTERNATIONAL LAW AT UNIVERSITY
OF WESTERN AUSTRALIA

THE 70TH ANNIVERSARIES OF THE GENOCIDE CONVENTION
AND THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

The Genocide Convention and the UDHR were created in the same year. 
How have the obligations of the Genocide Convention interacted with 
human rights in the decade since, and how can we better connect the 

human rights system with genocide prevention and punishment?

Contrary to common misconception, the Genocide Convention is not a 
human rights treaty. It is a crime suppression treaty, akin to other trans-
national crime suppression treaties such as those dealing with organised 
crime or trafficking in persons. It is not part of the human rights treaty sys-
tem, which began with the Universal Declaration of Human Rights, and con-
tinued with many other treaties such as the International Covenant on Civil 
and Political Rights and the International Covenant on Economic, Social, and 
Cultural Rights. Human rights treaties have human rights bodies within the 
UN that deal with their interpretation and implementation, whereas crime 
suppression treaties do not. Crime suppression treaties obligate states to 
criminalise particular transnational or international crimes. These are 
generally straightforward obligations that are easy to implement, through 
criminal law provisions. In contrast, human rights treaties have a much 
broader scope, where states are obligated to uphold specific rights, the 
implementation of which can involve quite extensive conduct and action 
by the state. 

Hence, there has really been no interaction between the Genocide Conven-
tion and the human rights system in the past 70 years. 

In genocide studies, we talk about genocide as a process, not an event. In 
my own research, studying the Armenian Genocide, the Holocaust and the 
Cambodian Genocide, I have situated the genocide process through a pattern 
of human rights violations. That is, before the process necessarily reaches 
the level of the enumerated acts of genocide as listed in the Genocide Con-
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vention, a specific pattern of human rights violations takes place, in a process that 
evolves ‘from discrimination to death’. 

There is an approximate temporal order of human rights violations in the genocide 
process, as follows:

• Freedom from discrimination
• Freedom of expression
• Right to education and cultural rights
• Employment, fair trial, association, and public service rights
• Freedom of religion
• Right to family and privacy
• Child rights
• Freedom of movement; right to liberty and security of person; 
  freedom from slavery
• Right to health; right to adequate standard of living
• Freedom from torture, and other cruel, inhuman or degrading
  treatment or punishment
• Right to life
• Refugee rights

What this means is that when we observe this particular temporal pattern of human 
rights violations occurring, we can posit that the situation is at risk of genocide oc-
curring. This paradigm is a means of mid-stream prevention, where the genocide 
process has begun, but can be recognised and stopped before it reaches the extreme 
end of the process— physical violence. We should use the existing human rights 
mechanisms to recognise this pattern of rights violations and take action. Entities 
such as the Office of the High Commissioner for Human Rights and Special Rap-
porteurs can draw attention to these patterns, engage with states to stop violating 
rights, and call for action to be taken by bodies such as the Human Rights Council, 
the General Assembly and the Security Council. 

In addition to these measures, more regular processes, namely, the treaty bodies 
meetings and the Universal Periodic Review, enable action to be taken in state’s 
regular reporting hearings. These UN entities can draw attention to particular rights 
violations patterns, noting the connection to the genocide process, and work with 
states to reverse and cease rights violations. 

Thus, although the Genocide Convention is not part of the human rights system, 
there is a very specific way in which human rights bodies and entities can contri- 
bute to genocide prevention. By recognising the rights violations patterns that are 
consistent with the genocide process, as a specific genocide risk prediction factor, 
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human rights entities can take action and work with states to ensure that the geno-
cide process is halted before violence takes over and the targeted group is physically 
destroyed.

Question by Moderator: This year the Nobel Peace Prize was awarded to 
two activists who focus on the use of sexual assault in armed conflict, to Nadia 
Murad for advocating for Yezidi victims of ISIS abuses, and to Denis Mukwege, 
for his work with victims of sexual violence in the Democratic Republic of 
the Congo. Do you think there are gaps in the UNGC and UDHR in recognizing 
gender-based violence?

Neither the Genocide Convention nor the UDHR mention sexual violence. This is 
not surprising, as violence against women generally, and sexual and gender-based 
violence specifically, was not included in any international law treaties until decades 
later. The Geneva Conventions of 1949 only mention in passing the special protec-
tion afforded to women, with mentioning of protecting their honour. 

The post-World War II trials did not provide justice to the thousands of women who 
had experienced sexual violence, whether as rape or sexual slavery, during World 
War II and the Holocaust. International law was— and in many ways still is— a 
male-dominated world. Since the feminist movements of the 1970s, we are gradual-
ly working our way to equality, but given the lack of gender parity on international 
courts and UN bodies, we still have a long way to go.

The lack of inclusion of provisions relating to sexual violence is directly connected to 
this patriarchal structure of international law. It was only in the late 1970s that the 
Convention on the Elimination of Discrimination Against Women was created, to fill 
the gaps left by previous human rights conventions, including the Universal Decla-
ration. Only in the last few decades have we seen sexual violence against women in 
mass atrocities truly recognised, through the international criminal justice system. 

Women’s NGOs fought to have sexual violence provisions included in the Rome Stat-
ute of the International Criminal Court, which has the most comprehensive provi-
sions to date. Even the Statutes of the International Criminal Tribunals for Rwanda 
and the former Yugoslavia did not have comprehensive provisions for prosecuting 
sexual offences. However, the ICTR was able to fill a gap in the Genocide Convention. 
While the Genocide Convention does not expressly include sexual violence as one of 
the enumerated acts of genocide, and therefore neither do any of the international 
criminal court and tribunal statutes, which copy the Convention definition, the ICTR 
interpreted the commission of bodily or mental harm to include rape, and held that 
in fact rape was one of the worst harms, as it involves both bodily and mental harm. 
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The ICTR also held that a measure intended to prevent births may include delibe- 
rately impregnating women, where the society is patriarchal and lineage is deter-
mined by the father— therefore the child will not belong to the mother’s group.

Unfortunately, the International Court of Justice has set back these kinds of broad 
interpretations of the Genocide Convention, demonstrating the difficulties that arise 
when a crime is not properly defined within a treaty. In its 2015 decision in Applica-
tion of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Croatia v. Serbia), the ICJ held that rape could only be considered as a means of 
‘imposing measures intended to prevent births’ if the ‘capacity of members of the 
group to procreate is affected’ by the rape. 

This was not in keeping with the wording of the provision (‘intended to prevent 
births’, not ‘does prevent births’) nor with international criminal tribunal interpre-
tations of the enumerated acts of genocide, which have been broad and inclusive.

With regards to the human rights system and sexual violence, this has been 
addressed through some of the provisions in the Convention on the Elimination 
of Discrimination Against Women, yet even that Convention does not expressly 
address violence against women generally. One provision requires states to 
suppress all forms of traffic in women and exploitation of prostitution of women. 

The Committee on the Elimination of Discrimination Against Women has inter- 
preted a prohibition on violence against women into other provisions of the Con-
vention, where violence against women is part of discrimination against women. 
Thus, it is evident that there are significant gaps in the Genocide Convention and, 
not just the UDHR, but the whole human rights system, with regards to sexual and 
gender-based violence. 

The modern international criminal courts and tribunals have attempted to reduce 
this gap, and have done an admirable job. However, sexual and gender-based vio-
lence occurs as a human rights violation on a global scale beyond mass atrocities, 
leaving the majority of women’s experiences of violence outside the international 
criminal justice system. There is significantly more that needs to be done to fill this 
gap, to urge states to take action on violence against women, to change societal at-
titudes towards women, in order to curb the extraordinary levels of commission of 
sexual and gender-based violence against women in peacetime, war and genocide.




