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Introduction 
 

In late September 2019, the Court of Appeal of Western Australia, comprising Quinlan CJ, 

Murphy and Pritchard JJA, handed down a significant judgment that sheds a measure of light 

over some intricate aspects of medical liability in WA. The Civil Liability Act 2002 (WA) 

(CLA) is unique in its provision of a special standard of care for health professionals under s 

5PB. Other civil liability statutes include special provisions for the liability of ‘professionals’ 

in general, and these provisions normally take the form of the so-called ‘peer professional 

opinion’ defence. The decision in Child and Adolescent Health Service v Sunday John Mabior 

by next friend Mary Keley1 gave the WA Court of Appeal the opportunity to clarify the nature 

of s 5PB as a special standard of care (as opposed to a defence). The Court also made some 

important points regarding the method of identification of relevant experts for the purpose of 

establishing complex scientific facts, which is a different exercise from the identification of the 

health professional’s peers for the purpose of establishing standard of care and breach of duty. 

While this decision systematises a rather oddly worded portion of the CLA, it arguably does so 

at the expense of its intended scope of application. Indeed, the restrictive approach adopted by 

the court may well have deprived s 5PB of any practical relevance. This is not an insignificant 

development. Indeed, the COVID-19 pandemic is putting healthcare systems under increasing 

amounts of pressure, and patients are bound to be cared for in accordance to practices that, by 

the very nature of the rapidly evolving current circumstances, cannot be well-established. 

 

Background and decision 
 

The facts of the case are well laid out by Derrick DCJ in the judgment of first instance.2 On 9 

December 2005, Sunday John Mabior, who was 16 months old at the time, experienced 

accidental hot water scald burns. She was hospitalised at Princess Margaret Hospital (PMH) 

having suffered superficial and partial thickness burns to her chest, forearms, proximal regions 

of both hands and knees, representing approximately 18% of her total body surface area.3 Over 

the course of four dramatic days, her condition deteriorated and required ICU treatment, until 

she was finally extubated twenty days later on 29 December. The action in negligence was 

brought against the Hospital as a result of the infant suffering Systemic Inflammatory Response 

Syndrome (SIRS) leading to Acute Respiratory Distress Syndrome (ARDS), which is ‘an acute, 
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1 [2019] WASCA 151 (‘Child’). 

2 Mabior by her next friend Mary Kelei v Child and Adolescent Health Service [2018] WADC 12, [9]-[66] 

(‘Mabior’). 

3 Ibid [9]. 
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diffuse and inflammatory lung injury’.4 The ARDS caused the patient to go into cardiac arrest, 

followed by multi-organ failure and permanent brain damage.5 At trial, the District Court was 

satisfied that the doctors who had the patient in their care at PMH acted negligently and that, 

but for their negligence, the infant would not have suffered ARDS as severely as she did, and 

therefore would not have suffered permanent brain damage.  

The material facts of the case took place between 9 and 11 December, when the patient was in 

the burns ward at PMH. As the patient’s condition deteriorated, the patient was transferred to 

the Intensive Care Unit on 11 December. Two main areas of contention emerged at trial: a 

question of fact and a question of law. 

The question of fact was essentially whether the patient developed SIRS and ARDS solely as 

a result of her burns, or whether SIRS occurred in the presence (and as a result) of sepsis, which 

is a severe complication and systemic response to the presence of an infection.6 The trial judge 

was satisfied that by the night of 10 December 2005, the patient had sepsis and could have been 

treated with antibiotics, thus avoiding the occurrence of ARDS (and the ensuing brain damage). 

This finding was principally based on the opinion of a Dr Andrew Numa, who concluded that 

‘the balance of probabilities overwhelmingly favoured sepsis as the cause of the respondent’s 

ARDS rather than the burns per se’.7  

The second broad point of contention revolved around the finding of breach in accordance with 

s 5PB(1) of the CLA, which states: 

An act or omission of a health professional is not a negligent act or omission if it is 

in accordance with a practice that, at the time of the act or omission, is widely 

accepted by the health professional’s peers as competent professional practice. 

The trial judge was satisfied that the doctors in charge of the patient’s care had fallen short of 

the standard imposed by the CLA, thereby breaching their duty. Specifically, his Honour found 

that failure to recognise the possibility of the patient suffering from sepsis, failure to test for 

sepsis and the consequent failure to administer antibiotic could not be characterised as conduct 

in accordance with a practice widely accepted by the doctors’ peers, where the standard of care 

is that of the ‘ordinary skilled practitioner working within the specialist field of paediatric 

burns’8. Specifically, the possibility of sepsis should have been picked up by the treating 

doctors by no later than 2am on 11 December.9 

The appeal brought by Child and Adolescent Health Service (the legal entity responsible for 

medical and nursing care provided by PMH) was articulated in 16 separate grounds, reflecting 

the two broad points of contention identified.  

With reference to the question of fact – whether or not the patient suffered from sepsis, the 

relevant grounds of appeal question the trial judge’s appreciation of (and relative weight 

attributed to) the various expert witnesses heard by the court. The issue can be summarised as 

follows: who are the relevant experts that can testify to a finding of fact, and how are they 

selected? 

With reference to the question of law – the proper construction of s 5PB, the grounds of appeal 

are rather generic and not particularly well articulated, but they essentially focused on two 

separate but related aspects. These two aspects were, first, the interpretation of the phrase ‘a 

 
4 Child (n 1) [2]. 

5 Mabior (n 2) [61]. 

6 Child (n 1) [10]. 

7 Mabior (n 2) [123]. 

8 Child (n 1) [81]. 

9 Ibid [292]. 
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practice widely accepted by the health professional’s peers as competent professional practice’, 

and secondly, the criteria according to which the ‘peers’ are selected for this purpose. 

The Court of Appeal (unsurprisingly given the facts of the case) dismissed the appeal in its 

entirety, but the decision is of interest because of the complex reasoning put forward by Quinlan 

CJ, Murphy and Pritchard JJA.  

 

Standard of care for health professionals and breach of duty 

1. Is it a standard or a defence (and does it really matter)? 

 

The first issue tackled by the Court of Appeal relates to the nature of s 5PB, and specifically to 

the question of its identification as a standard of care alternative to the general one provided 

under s 5B, or as a defence. The point is of interest because, in every other Australian 

jurisdiction where civil liability legislation has impacted on the liability of professionals, the 

effect of the professional peers’ opinion is to establish a defence against a finding in 

negligence.10 The natural consequence of this characterisation is that the burden of proof – the 

burden of demonstrating that a certain course of action is widely accepted as competent 

professional practice, rests with the defendant. If, however, the opinion of the peers is to be 

construed as constituting an alternative standard of care, the logical consequence would be that 

the burden should fall on the plaintiff to show that the course of action adopted by the health 

professional in the circumstances was not in accordance with widely accepted professional 

practice. While the matter is of great interest from a theoretical perspective, its potential 

practical impact is heavily mitigated by the rather peculiar way in which it was resolved by the 

Court of Appeal. 

The issue, though not directly relevant to the grounds of appeal,11 constitutes an important 

preliminary clarification for future medical negligence litigation in WA. In essence, the court 

traced back the history of the provision to Recommendation 3 of the Ipp Report,12 which 

endorsed the well-known UK Bolam test:  

A medical practitioner is not negligent if the treatment provided was in accordance 

with an opinion widely held by a significant number of respected practitioners in 

the field unless the court considers that the opinion was irrational. 13 

Explicit reference to the Bolam test is present in the Explanatory Memorandum,13 which 

introduced the section. In this sense, it is apparent that the intent of the legislature was indeed 

to introduce a separate standard of care. Now, the way in which the standard has been 

introduced differs not insignificantly from the Ipp Report’s ‘blueprint’, insofar as it does not 

mention ‘an opinion’ but rather ‘a practice’. This will be further discussed below in the analysis 

of the scope of application of the provision. 

 
10 Bill Madden, Janine McIlwraith and Benjamin Madden, Australian Medical Liability (LexisNexis 2017) 165-

173. 

11 The issue is only tangentially relevant in the sense that the appellant in the present case did plead s 5PB, see 

Child (n 1) [338]. 

12  Review of the Law of Negligence (Final Report, September 2002) 41-42 (‘Ipp Report’).  

13 The test was developed by Mc Nair J in Bolam v Friern Hospital Management Committee [1957] I WLR 582 

(‘Bolam’). 

13 Explanatory Memorandum, Civil Liability Amendment Bill 2004 (WA) pt 2 (‘Explanatory Memorandum’). 
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In Child, the Court of Appeal took the opportunity to settle the issue of the nature of the 

provision in no uncertain terms: 

Where 5PB is engaged, the onus of proof lies on the plaintiff to establish that the 

relevant act or omission of the health professional was not in accordance with a 

practice that, at the time of the act or omission, is widely accepted by the health 

professional’s peers as competent professional practice.14 

While this statement, which features early in the part of the court’s reasoning dedicated to this 

issue, sounds clear and unambiguous, the following discussion reveals a much more nuanced 

reality. In essence, for the special standard of care under s 5PB to be engaged, ‘there must at 

least be some evidence as to the practice widely accepted by peers as competent professional 

practice’.15 And how is such evidence to emerge in the course of a dispute? The court here relied 

on the reasoning of Basten JA of the NSW Court of Appeal in Sparks v Hobson: 

It is only if one takes the plaintiff’s evidence in isolation that a two-stage process, 

involving the assessment of the plaintiff’s claim followed by assessment of an 

affirmative defence, will arise. However, in a practical sense, that is not how the 

dispute should be determined. Rather, a judgment will be given based on all of the 

evidence. Nor is the exercise helpfully clarified by speaking of shifting burdens of 

proof.16 

It is interesting that their Honours in Child adopted the reasoning of the Court of Appeal of 

NSW, given that the NSW provision equivalent to s 5PB, s 5O of the Civil Liability Act 2002 

(NSW), expressly creates a defence. So even where the provision constitutes an alternative 

standard, like in WA, practically the distinction does not appear to matter that much. Indeed the 

reasoning in Child moves forward to find that it is reasonable to expect a defendant health 

professional to ‘plead material facts concerning the applicability of s 5PB(1)’.17 This is so for a 

number of reasons, including the fact that it is a matter of fairness for plaintiffs to be aware of 

the standard of care (the widely accepted practice) that health professionals are required to meet 

– similar observations were moved by Allsop P in Sidney South West Area Health Service v 

MD18 in the context of a defendant raising a positive defence based on peer professional opinion. 

Naturally, there may be circumstances where the ‘basis upon which s 5PB is invoked will be 

readily apparent without the need for it to be specifically pleaded’ – so the way in which s 5PB 

is engaged will depend upon the circumstances of any given case. 

The point of interest of this discussion is that the distinction between standard of care and 

positive defence, in this specific context, does not appear to have much of a practical impact, 

as reasons of fairness require judges to adopt a more wholistic approach to the evidence of the 

case. Mark Leeming, in his recent discussion of this particular point, in relation to the NSW 

decision in Sparks v Hobson, aptly refers to the ‘inutility in the legislation prescribing two 

standards of care for the same conduct’.19 The matter, which again is of academic interest more 

than practical consequence, remains unresolved in NSW while it is now settled in WA.  

 

 
14 Child (n 1) [309]. 

15 Child (n 1) [323]. 

16 [2018] NSWCA 29; (2018) 361 ALR 115 (‘Sparks’), [18] (emphasis added). Note that in a later passage of the 

same paragraph, Basten JA refers to the evidence of a widely accepted professional practice as fixing the 

relevant standard – even though s 5O technically operates as a defense in NSW.  

17 Child (n 1) [331]. 

18 [2009] NSWCA 343; (2009) 260 ALR 702, [51]. 

19 Mark Leeming, The Statutory Foundations of Negligence (The Federation Press, 2019) 51. 
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2. Who are the ‘experts’ and who are the ‘peers’? Finding of fact vs finding 

of breach 
 

Eleven of the sixteen grounds of appeal raised by Child and Adolescent Health Service 

challenge in various ways the finding of fact by the trial judge that the patient did suffer from 

SIRS in the presence of sepsis. Of particular interest are grounds 3, 4 and 10, which put into 

question the way in which Derrick DCJ weighed the evidence provided by expert witnesses to 

support his decision. It is also of interest to confront this particular method of selection with 

that of identifying the peers of the allegedly negligent health professional for the purpose of 

establishing standard of care and breach of duty – an issue that emerged in ground 12. 20 

The key point of contention is the alleged error by Derrick DCJ who attributed greater 

evidential weight to the opinions of three expert witnesses out of the ten heard by the court in 

the course of the trial. The Court of Appeal, in upholding the trial judge’s decision, explained 

that in weighing the evidence brought forward by all experts (who were admittedly all qualified 

to express an opinion on the matter),21 due consideration had to be given to the specific 

knowledge and qualifications of all experts heard. The issue at stake, whether or not the patient 

suffered from sepsis, is indeed a specific question of fact for which respiratory physicians, 

infectious diseases specialists and experts in ARDS were deemed better equipped (‘best 

qualified’) than paediatric burns surgeons (the experts whose opinion was insufficiently taken 

into account according to the appellants). The point is well expressed by Derrick DCJ in a 

passage quoted by the Court of Appeal: 

Diseases caused by bacterial infections obviously fall within the sphere of expertise 

of an infectious diseases physician. Moreover, ARDS, as the name suggests, is a 

respiratory condition which is treated in intensive care units. Intensivists will 

always be concerned to identify the cause of ARDS. In these circumstances, 

whether or not the plaintiff had sepsis … which caused her to suffer ARDS is a 

question which, in my view, falls more squarely within the fields of expertise of 

infectious diseases physicians, respiratory physicians and intensivists rather than 

paediatric burns surgeons.22 

The principle, endorsed by the Court of Appeal, is therefore that, for a specific finding of fact, 

the relevant expertise is not that of the treating physician’s peers, but rather that of physicians 

with specialised training and experience closest to the medical problem, the credibility of 

whom is assessed by the trial judge. This is an important point of distinction from the separate 

matter of identifying the health professional’s peers for the purpose of s 5PB. The Court of 

Appeal in Child underlines this particular point: 

Unlike the question of the standard of care (which is concerned with issues of 

foreseeability and risk, based on the evidence available to the treating doctor at the 

time that the relevant events were unfolding), the factual question as to whether the 

respondent had sepsis was to be answered in retrospect, in light of all the evidence.23 

It is within the appreciation of the court to determine the credibility of the expert witness for 

specific questions of fact, provided that the assessment is based on ‘clearly demonstrated 

 
20 The grounds of appeal are listed in Child (n 1) [90]. 

21 Ibid [132]. 

22 Mabior (n 2) [673]. 

23 Child (n 1) [140]. 
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reasoning, intelligibility, and the identification of the necessary scientific criteria against which 

to test the accuracy of the expert witness’s conclusions’.24 

The exercise mandated by s 5PB(1), which relates to the standard of care, is therefore of a 

different nature as it involves an analysis of the foreseeability of the risk at the time of the 

events.25 Here the Court of Appeal refers to the decision of Sweeney DCJ in Wright v Minister 

for Health26 where her Honour explained how the selection of the health professional’s peers 

for the purpose of establishing the standard of care involves the identification of: 

members of a group of professionals who are charged with, or generally responsible 

for, making such decisions as the professional under scrutiny made… the peers 

should not be confined to those at a level of the professional whose actions are being 

scrutinised, but should include those who are generally regarded as being the 

appropriate professionals to make such decisions.27  

This is in essence a restatement of the classic view that the ‘comparator group’ should be 

selected exclusively on the basis of the activity to be undertaken, without regard to the 

individual level of skill and experience of the professional in question.28 In a recent contribution, 

Carolyn Sappideen has convincingly argued that such disregard for the level of skills and 

experience is practically difficult to achieve (and arguably undesirable) in the complex field of 

medical negligence29, for two main reasons. First, in the reality of modern medical litigation, 

the comparator groups typically identified as the peers of health professionals whose actions 

are under scrutiny tend to be extremely narrow – to the point that, where superior medical skills 

are involved, the comparator group shrinks to capture solely equally skilled peers.30 The Court 

of Appeal in Child did not have to engage with this particular issue. Secondly, where the 

conduct of a professional defendant is to be assessed ‘in the circumstances in which the 

negligence occurred’, skills and experience become relevant to the determination of the issue 

of breach because they are effectively inseparable from a practitioner’s knowledge – knowledge 

which is uncontroversially relevant to the determination of what a reasonable practitioner with 

that knowledge would have done in the circumstances.31 This second point may become relevant 

in WA medical litigation where the special provisions of s 5PB are not engaged and the standard 

of care is the general one provided under s 5B(1)(c).  

 

3. Scope of the special provision and applicability of general rules 
 

The most important aspect of the decision in Child is the interpretation by the Court of Appeal 

clarifying the scope of application of the special provision of s 5PB. The fundamental point of 

contention raised by the appellant revolves around the interpretation of the phrase: ‘a practice 

 
24 Ibid [150]. The Court explains at [149] that Dr Numa clearly exposed his reasoning and bases for his 

conclusions; he referred to relevant and reputable published research; he was clear and unambiguous in his 

testimony; was able to explain his opinions under cross-examination – these are key factors in assessing the 

credibility of an expert witness as laid out for instance in Makita (Aust) Pty Ltd v Sprowles (2001) 52 NSWLR 

705 [59] to which the Court refers to. 

25 Ibid [140]. As explained by Gummow J in Roads and Traffic Authority of NSW v Dederer (2007) 234 CLR 

330, [18] ‘breach must be assessed prospectively and not retrospectively’. 

26 [2016] WADC 93. 

27 Ibid [87]. 

28 Imbree v McNeilly (2008) 236 CLR 510.  

29 Carolyn Sappideen, ‘Medical Professionals and the Erosion of the “Ordinary” Practitioner Standard’ (2019) 27 

Tort Law Review 37. 

30 Ibid 40-42. 

31 Ibid 53.  
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that, at the time of the act or omission, is widely accepted by the health professional’s peers as 

competent professional practice’ in s 5PB(1). The relevant question is summarised by their 

Honours as follows: 

…whether, for the purposes of s 5PB, it is necessary to identify ‘a practice’, in the 

sense of a regular course of conduct in particular circumstances or, alternatively, 

whether s 5PB operates where the defendant’s conduct accords with ‘practice’ in a 

general sense, i.e. ‘practice that is widely accepted by peers as competent 

professional practice’.32 

In resolving this question, the Court of Appeal resorts to a strict textual interpretation of s 5PB, 

where the deciding factor is the presence of the indeterminate article ‘a’. This part of the 

reasoning makes reference to a similar ongoing debate in NSW.  

The first limb of the argument is simple. S 5PB makes explicit reference to ‘a practice’. As 

suggested above, this is a significant departure from both the Ipp Report’s recommendation, 

which referred to ‘an opinion widely accepted’ by the practitioner’s peers, and the Explanatory 

Memorandum to the Civil Liability Amendment Act 2004 (WA), which made explicit reference 

to the Bolam test, according to which, in the words of McNair J:  

It is not essential for you to decide which [practice] is the better practice, as long as 

you accept that what the defendants did was in accordance with a practice accepted 

by responsible persons.33 

The test, originally formulated in the context of a dispute between two alternative ways of 

conducting electro-convulsive therapy, progressively expanded its reach to give increasing 

deference towards the opinion of peer professionals. Lord Scarman famously stated in Sidaway 

v Governors of Bethlem Royal Hospital: ‘In short, the law imposes the duty of care: but the 

standard of care is a matter of medical judgment’.34 This formulation in time became the object 

of severe criticisms,35 leading the House of Lords in Bolitho v City and Hackney Health 

Authority36 to adjust its reach by introducing a requirement that the opinion followed by the 

practitioner must have a logical basis and be reasonable and responsible, which is a matter to 

be decided by the court. The Ipp Report’s recommendation integrated a variation of the test as 

revised in Bolitho by providing that the court must not consider that the opinion in accordance 

to which the medical practitioner acted to be ‘irrational’.37 The Explanatory Memorandum to 

the Civil Liability Amendment Act 2004 (WA) took the more radical view, effectively endorsing 

Lord Scarman’s interpretation of the test: 

…the liability in negligence of health professionals for treatment and diagnosis will 

ordinarily be determined, not according to the Court's view of reasonable conduct 

(which is the position in Australia following the decision of the High Court in 

Rogers v Whitaker (1992) 175 CLR 479), but according to whether the conduct 

 
32 Child (n 1) [347]. 

33 Bolam (n 13) 588. 

34 [1985] AC 871, 889 (Lord Scarman).  

35 See, eg, Hills v Potter [1983] 3 All ER 716, 728; Rogers v Whitaker (1992) 175 CLR 479 (‘Rogers’); Dermot 

K Feenan, ‘Beyond Bolam: Responding to the Patient’ (1994) 1 Medical Law International 177; John D 

Ford ‘Burying Bolam: Informed Consent Down Under’ (1994) 53(1) Cambridge Law Journal 16. 

36 [1998] AC 232. 

37 Carolyn Sappideen, ‘Bolam in Australia – More Bark than Bite?’ (2010) 33(2) UNSW Law Journal 386: ‘the 

statutory standard will rarely alter the outcomes in medical negligence claims in Australia’. The author goes 

on to argue that ‘the original Bolam test and the introduction of the statutory peer professional standard provide 

testimony to the power and influence of the medical profession and that a convincing case cannot be made for 

giving special protection to medical professionals’. This is very much in line with established Australian case 

law as discussed below. 



Forthcoming in Torts Law Journal (2020) 

 8 

would be widely accepted as reasonable by the professional's peers (which has 

been the legal position in the UK following the decision of Bolam v Friern Hospital 

Management Committee (1957) 1 WLR 582).38 

While the context leading to the adoption of the provision in s 5PB is clear,39 the Court of 

Appeal in Child insisted on the fact that its interpretation cannot disregard the textual 

formulation. Their Honours referred to the decision of the High Court in Thiess v Collector of 

Customs,40 which clearly explains that context can be of use in the interpretation of statutory 

text ‘if, and in so far as, it assists in fixing the meaning of the statutory text’.41 In this instance, 

it was the view of the Court of Appeal that, despite clear indications as to the original intent of 

the legislature, the phrasing ‘a practice’ sets the text apart from its preparatory materials.   

What then is ‘a practice’ for the purpose of s 5PB? Here the Court of Appeal referred to the 

ongoing debate in the NSW case law, which over the last decade has seen the NSW Court of 

Appeal discuss the exact meaning of ‘practice’ as spelled out in s 5O of the NSW civil liability 

legislation. The issue divided the court in Sparks v Hobson, with Macfarlan JA holding: 

It is not enough that experts called to give evidence consider that the conduct was 

reasonable and that it would have been so regarded by other professionals if they 

had asked about it at the time of the conduct.42 

Simpson JA, despite eventually accepting Macfarlan JA’s position as the proper construction 

of the section, disagreed with the reasoning: 

… I would have considered that the language of s 5O makes it plain that ‘competent 

professional [here medical] practice’ is intended to denote ‘the practice of a 

profession [here medicine]’, and not a specific practice or method of providing the 

professional service in question. 43 

The issue still divides the NSW Court of Appeal, as acknowledged most recently by Leeming 

JA in South Western Sydney Local Health District v Gould.44 In Child, the Court of Appeal of 

WA solved the conundrum by simply pointing out that s 5PB of the WA legislation makes 

explicit reference to ‘a practice’ (as opposed to ‘practice’ in s 5O of the NSW Act). The term 

is therefore to be understood as: 

…an established course of conduct adopted in particular circumstances. Both the 

reference to ‘a practice’ and the backwards looking nature of the enquiry are such 

that, the practice must as a matter of actual fact have existed, and been widely 

accepted, at the time. It is not a matter of asking whether a particular practice, in 

the sense of the course of conduct, would have been widely accepted were 

competent peers asked about it at the time.45 

The issue at stake, to put it simply, is the weight to be accorded to the health professional’s 

peers’ opinion in establishing standard of care and breach. In this domain, Australian courts 

have always been much more reluctant than their British counterparts in relinquishing authority. 

Lord Scarman’s statement in Sidaway was famously rejected by the High Court in Rogers v 

 
38 Explanatory Memorandum (n 14) cl 5 (emphasis added). 

39 Leeming (n 20) 49: ‘The Ipp Panel was required by its terms of reference, to develop and evaluate options 

which would reintroduce the Bolam test or something like it’. 

40 (2014) 250 CLR 664. 

41 Ibid [22]. 

42 Sparks (n 17) [211].  

43 Ibid [332]. 

44 [2018] NSWCA 69; (2018) 97 NSWLR 513, [114].  

45 Child (n 1), [376] (Quinlan CJ, Murphy and Pritchard JJA).  
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Whitaker46 and subsequently again in Rosenberg v Percival47 where Gleeson CJ clarified that, 

while professional practice and opinion are relevant, they are not conclusive of the issue of 

medical liability. The Court of Appeal’s decision in Child is coherent with this broader and 

long-lasting judicial attitude. 

What is the consequence of this interpretation for future medical liability litigation in WA? 

Arguably that s 5PB is now little more than an empty shell. Indeed, if s 5PB is only engaged 

where a widely accepted practice exists, one has a hard time imagining what need can there be 

for a special provision since the general standard of care laid out in s 5B can only reasonably 

lead to the same result. Indeed, where a widely accepted practice in the sense of an established 

course of conduct exists, and that conduct is not ‘so unreasonable’ (per s 5PB(4)), a plaintiff 

would be hard pressed  to show that the defendant health professional did not take the 

precautions that a reasonable person in the health professional’s position would have taken in 

the circumstances (per s 5B(1)(c)). As is apparent from the terms of reference for the Ipp Report 

and the Explanatory Memorandum to the Civil Liability Amendment Act 2004 (WA), the intent 

of the legislature was rather to create a separate standard of care that would give greater weight 

to the opinion of the health professional’s peers in general, including in hard and novel cases.  

Be that as it may, it is clear that in the interpretation of the Court of Appeal there is effectively 

only one standard of care in WA: the one set out in s 5B(1)(c). The health professional peers’ 

opinion, coherently with established High Court common law precedents, is therefore one of 

the ‘other relevant things’ to be considered in assessing breach per s 5B(2), and the operation 

of 5PB is restricted to non-controversial cases of well-established practices, in which cases a 

plaintiff will find it difficult to establish breach if the defendant’s conduct accorded with that 

practice. 

 

Conclusion  
 

The Court of Appeal of WA’s decision in Child has provided practitioners and scholars of 

medical negligence with a number of important clarifications, the most important one being the 

effective redundancy of s 5PB. The intended scope of the reference to professional practice was 

arguably to make it ‘apt to cover the whole gamut of professional services provided by the 

practitioner whether or not the particular circumstances have arisen sufficiently often to result 

in an established practice.’48 However, in light of the use of the indeterminate article (‘a 

practice’), the court adopted a much narrower approach. The point here is not to make a 

normative criticism to their Honours’ decision. The long-standing Australian judicial tradition 

of retaining the entirety of the decision-making function without excessive deference to medical 

(or other) professional opinions is solid and well regarded. The reasoning of Rogers v Whitaker, 

which explicitly dismissed Lord Scarman’s position in Sidaway, features in the later UK 

Supreme Court judgment in Montgomery v Lanarkshire Health Board.49 It is however important 

to note the normative drive of the reasoning in Child, which is better understood in light of 

consolidated case law than by reference to a literal interpretation of the text. Indeed, as the 

ongoing debate within the NSW Court of Appeal suggests, the ambiguity lies with the exact 

meaning of the term ‘practice’, and it may be reductive to solve it simply by reference to the 

use of the indeterminate article ‘a’ (or absence thereof). 

 
46 Rogers (n 36). 

47 (2001) 205 CLR 434, [7].  

48 Sparks (n 17) [31] (Basten JA). 

49 Montgomery v Lanarkshire Health Board [2015] AC 1430, [59]. 
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By way of conclusion, it is worth considering the current difficult circumstances in which 

Australia finds itself, together with the rest of the world. The COVID-19 pandemic is putting 

healthcare systems across the world under great pressure. At the time of writing, there are about 

5000 cases in Australia, of which roughly 400 in WA. As of today, there are no known cures, 

and no vaccines. Health professionals are bound to treat patients in accordance to practices that 

will take some time to become ‘well established’. While Australia has been spared the 

disastrous scenes of Europe and North America, there is a legitimate concern that the pressure 

on our health professionals may increase as the timeline of the pandemic moves forward. 

Should litigation arise in relation to treatment received for COVID-19, will health professionals 

be subject to the general standard of care under s 5B as the interpretation emerging from Child 

would suggest? Or will courts revamp s 5PB, perhaps through a more detailed interpretation of 

what materially constitutes ‘a practice’ (just how ‘regular’ does a certain course of conduct have 

to be to become a practice)? Interpretations and normative orientations may evolve. For now, 

there is only one standard of care in WA. 
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