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Introduction  

 Cryptocurrencies have been described as ‘trustless’.  People who transact in them deal 

in virtual coins consisting of unique strings of data with names such as Bitcoin and Ethereum.  

There are many others.  Trust is said to be unnecessary because they are virtual currencies 

supported by distributed ledger networks of computers around the globe, each of which has a 

record of all transactions on any particular crypto coin.  The question for this presentation is 

whether a trustless cryptocurrency attracts the operation of the law of trusts?  The answer 

depends upon its legal characterisation as ‘property’.   

That characterisation presents a challenge.  There are difficulties in fitting 

cryptocurrencies into any existing categories of property.  Further, not all cryptocurrencies 

are the same.  

However, the law, whether it be the common law, equity or statute, and whether it be 

the civil or the criminal law, must come to grips with what are substantively treated as assets 

even if their classification is challenging.  Holders of cryptocurrencies die, go bankrupt, 

become party to family law property proceedings and enter into contracts involving crypto 

coins.  They make gains and losses which may be on capital or revenue account.   

This paper concentrates on the characterisation of cryptocurrencies as property which 

goes to the question whether they can be the subject of trusts.  An outline of the origin and 

general character of cryptocurrencies is necessary.  The focus is on the first member of the 

genus, Bitcoin.  There have been many species since its advent.  In providing an outline of 

the working of blockchain technology which supports Bitcoin, I refer, among other sources, 

to a helpful paper prepared for the Singapore Court of Appeal last year by a Court appointed 

Amicus Curiae, Professor Goh Yihan at the School of Law of Singapore Management 

University.  I have also found considerable assistance in a collection of papers published last 
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year by Oxford University Press, Cryptocurrencies in Public and Private Law edited by 

Professors David Fox and Sarah Green.
1
 

History and nature of cryptocurrencies 

 The first recorded cryptocurrency was Bitcoin.  It was proposed in 2008 in a White 

Paper published under the pseudonym Satoshi Nakamoto.  The author or authors have never 

been identified publicly.  There has been much speculation over the years about their identity.  

One suspect, Dorian Nakamoto, a retired systems engineer, was the subject of a lengthy 

outing in Newsweek in 2014 which seems to have misfired.  He emphatically rejected the 

suggestion that he had anything to do with Bitcoin and said he had never even heard of it.  

Elon Musk was offered up as another suspect in 2017.  And, of course, conspiracy theorists 

have suggested that unknown government agencies created Bitcoin in order to fund black ops 

or to destabilise the United States economy or for other nefarious purposes.   

The Nakamoto paper was titled ‘Bitcoin: A Peer to Peer Electronic Cash System’.
2
  In 

the Introduction to the paper the authors stated its object succinctly:  

 

 What is needed is an electronic payment system based on cryptographic proof 

instead of trust, allowing any two willing parties to transact directly with each other 

without the need for a trusted third party.
3
 

 

The paper proposed the creation of an ‘electronic coin’ which it defined as ‘a chain of digital 

signatures’.  Transactions with the coin required the use of a hash function. 

A ‘hash’ is a function which takes an input data item and produces an output that 

looks nothing like the input.  The input is transformed into a string of digits that are unique to 

that data item.  The output is called a ‘hash value’.  The probability that two different data 

items will yield the same hash value is vanishingly small.  Hashing establishes the integrity of 

the input data.  If the input were to be altered, the alternation would be evident.  The hash 

                                                           
1
  David Fox and Sarah Green (eds), Cryptocurrencies in Public and Private Law (Oxford University 

Press, 2019). 
2
  Satoshi Nakamoto, ‘Bitcoin: A Peer-to-Peer Electronic Cash System’ (White Paper, 31 October 2008). 

3
  Nakamoto (n 2). 
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function would create an evidently different hash value.  In Bitcoin, the hash function takes 

an input of any length and always produces an output of a fixed length.
4
   

 A sequence of data items can be linked to each other by putting each item and the 

hash value of the previous item through a hash function.  A tamper evident data chain is the 

result.  This leads to the concept of the blockchain.  Individual transactions are grouped into a 

block and chained together as described above.  The block comprises a record of transactions, 

a block header, including the hash of the previous block, and meta data including a 

timestamp.  The body of the block and the header comprise the input data for the hash 

function which creates a hash value for the block from data which includes the hash value of 

the previous block.  Blockchain links multiple data items in this way.  

 While explaining terminology, it is also important to point out that each 

cryptocurrency user generates a pair of keys — a public key and a private key.  Each is a 

string of digits.  Data encrypted by the public key can only be decrypted using the private 

key.  A person’s private key is his or her means of access to the blockchain.  If it is lost they 

will lose access.  The public and private keys are connected through a ‘digital wallet’.  The 

digital wallet is a software program which records the amount of a cryptocurrency ‘held’ in 

that wallet and facilitates its receipt and transfer.  Importantly the wallet is not the digital 

repository of the cryptocurrency.  That is because, as appears below, the cryptocurrency ‘is 

the product of the relevant network and is recorded on that network’s blockchain.
5
  That 

proposition is understood by reference back to the Nakamoto paper.   

The Nakamoto paper proposed that each ‘owner’ of a crypto coin could transfer it to 

another by digitally signing a hash of the previous transaction and the public key of the 

transferee.  The transferee, however, had to be confident that the previous ‘owner’ had not 

signed earlier transactions for the same electronic coin — ie had not double spent.  The only 

way to achieve that confidence was disclosure of all prior transactions.  Absent a trusted third 

party, transactions had to be publicly announced and a system created under which 

participants could agree on a single history of the order in which the transaction was received.  

 Transactions are conducted in a network of nodes, each represented by a participant 

computer.  The Natamoko paper described the following steps:  

                                                           
4
  David Fox, ‘Cryptocurrencies: The Underlying Technology’ in Fox and  Green (n 1) [1.05]. 

5
  United States v Ulbright 858 F3d 71, 2

nd
 Circuit, 2018, 85 cited in Chris Hare, ‘Bitcoin and Banking: 

Are there Lessons to Learn?’ in Fox and Green (n 1) [9.05]. 
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1. New transactions are broadcast to all nodes.  

2. Each node collects new transactions into a block.  

3. Each node works on finding a difficult proof-of-work for its block. 

4. When a node finds a proof-of-work, it broadcasts the block to all nodes.  

5. Nodes accept the block only if all transactions in it are valid and not already spent.  

6. Nodes express their acceptance of the block by working on creating the next block in 

the chain, using the hash of the accepted block as the previous hash.
6
 

The longest chain would always be treated as the correct one.  The first block on the Bitcoin 

blockchain, known as the Genesis Block, was created on 3 January 2009.  Bitcoin’s first 

recorded trading price was 0.003 dollars on 17 March 2010. 

 A recent description of the system, which is perhaps a little more digestible, appeared 

in a paper in the Journal of Cyber Security in 2019: 

 

 in the Bitcoin system volunteers (ie users who run a full client) contribute 

processing power to a peer-to-peer network that runs a program (the Bitcoin 

protocol) to keep track of the account balances of all users.  A bitcoin is basically a 

track of transactions between several public keys in the blockchain.  Hence, 

‘holding’ bitcoins means controlling the public key (Bitcoin address) which has 

received the last recorded transaction.  A Bitcoin user exercises power over a public 

key by possessing the corresponding private key.  Every transaction is stored in a 

public distributed ledger, called the ‘blockchain’.
7
 

    

 The blockchain technology supports many cryptocurrencies, including the well-

known Bitcoin and Ethereum.  It is important, however, to note that blockchains can be 

applied in different ways to create different kinds of cryptocurrency platforms.  Some 

applications in the future may involve closed or permission systems.
8
 

                                                           
6
  Nakamoto (n 2). 

7
  Christian Rueckert, ‘Cryptocurrency and fundamental rights’ (2019) 5 Journal of Cybersecurity 1–12 

(footnotes omitted). 
8
  Jean Bacon, Johan David Michels, Christopher Millard and Jatinder Singh, ‘Blockchain Demystified: 

A technical and legal introduction to distributed and centralised ledgers’ (2018) 25 RICH JL and Tech 

1, [7]. 
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Trusts need property  

 The question whether cryptocurrencies can be subject to trusts depends upon whether 

they can be characterised as property.  As Professor David Fox wrote last year in an essay 

entitled ‘A Crypto-coin as an object of property’: 

 

 A crypto-coin can never become the subject matter of a trust or a proprietary right 

of security nor will it be an asset in a deceased person’s estate, unless it is first 

recognised as an object of property.
9
 

 

Mere, ‘value measurable in monetary units’ cannot be the subject matter of a trust unless 

embodied in an ascertained item of property.  That observation is not novel.  In an oft quoted 

judgment in Westdeutsche Landesbank Girozentrale v Islington London Borough Council
10

 in 

1996 Lord Browne-Wilkinson observed ‘[i]n order to establish a trust there must be 

identifiable trust property.
11

  

 A recent and authoritative statement of the property requirement appears in Heydon 

and Leeming’s 8
th

 edition of Jacobs’ Law of Trusts in Australia, it is an essential element in 

every form of trust that there be property capable of being held on trust.
12

  The nature of the 

property which may be the subject of a trust is broadly stated:  

 

 In general all property may be made the subject of a trust unless the policy of the 

law or statute forbids it.  Even property which is incapable of assignment, such as a 

contract involving personal skill or confidence, may be held on trust.  The property 

may be real or personal.  It may be corporeal or incorporeal, tangible or intangible, a 

chose in possession or a chose in action … It may be property created by statute.  

Although the trustee usually has the legal title to the property this is not a necessary 

condition.  That is because there may be a valid trust in respect of an equitable 

interest in property as well as in respect of a legal interest.  The interests of a 

beneficiary under a trust may itself be held on a ‘sub-trust’ for a third party who will 

be beneficiary under the sub-trust.
13

 

 

                                                           
9
  David Fox, ‘Cryptocurrencies in the Common Law of Property’ in Fox and Green (n 1) [6.07]. 

10
  [1996] AC 609.  See also Fortex Group Ltd (In receivership and liquidation) v McIntosh (1993) 3 

NZLR 171. 
11

  [1996] AC 609, 705.   
12

  JD Heydon and MJ Leeming, Jacobs’ Law of Trusts in Australia (LexisNexis, 8
th

 ed, 2016) par 1-06. 
13

  Ibid. 
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As Professor Patrick Parkinson movingly wrote in the Cambridge Law Journal in 2002, ‘[a] 

trust without property is like a sea without water.’
14

  Perhaps in less poetic Australian it is 

like ‘a pub with no beer’.  The question whether cryptocurrencies can be the subject of trusts 

may be analogous to the question can you have a pub with non-alcoholic beer? 

 The range of things and rights capable of being property and the subject of a trust, 

leads to reflection upon possible classifications of cryptocurrencies.  A cryptocurrency cannot 

be viewed as a tangible ‘thing’ in the sense of land or goods.  Can it be viewed as money or 

cash, a ‘chose in possession’ or ‘a chose in action’ or some other intangible property?  

The term ‘property’ in law generally refers to a legal relationship to a thing.
15

  The 

High Court in Telstra Corporation Ltd v Commonwealth
16

 pointed out that in many cases it 

may be helpful to speak of property as ‘a bundle of rights’
17

 and sometimes as ‘a legally 

endorsed concentration of power over things and resources’.
18

  In making that observation the 

Court added:  

 

 Seldom will it be useful to use the word ‘property’ as referring only to the subject 

matter of that legally endorsed concentration of power.
19

 

 

The term ‘property’ may nevertheless refer to a thing which is the subject of a right.  

In the case of land it may be used to refer to the land itself as distinct from an interest in the 

land.
20

  The subject of a property right may be intangible — an example being the subject of 

statutorily created intellectual property rights, copyright, patents, trademarks and designs.  

What are the things to which those rights attach?  They are the intangible product of creative 

endeavour, the plot, structure and text of a literary work, the colour, texture and images that 

make up a painting — not defined by the physical object of paint-covered canvas and frame 

— the inventive step defined by a claim in a patent specification and the appearance, smell, 

flavour or colour protected by trade mark law:  

                                                           
14

  P Parkinson, ‘Reconceptualising the Express Trust’ (2002) 61 Cambridge Law Journal 657, 658. 
15

  Yanner v Eaton (1999) 201 CLR 351, 365–6 [17] (Gleeson CJ, Gaudron, Kirby and Hayne JJ). 
16

  (2008) 234 CLR 210. 
17

  (2008) 234 CLR 210, 230–1 [44]. 
18

  Ibid quoting Gray, ‘Property in Thin Air’ (1991) 50 Cambridge Law Journal 252, 299. 
19

  (2008) 234 CLR 210, 230-1 [44]. 
20

  Minister of State for the Army v Dalziell (1944) 68 CLR 261, 276 (Latham CJ). 
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Unlike property in physical things, intellectual property protects ‘things’ which are 

infinitely reproducible and which obtain their commercial value largely through the 

policing and protection offered by law …
21

 

 

 Intellectual property is the creation of statute — rights attaching to intangibles, but is 

nevertheless property in the general sense described above.  The common law has also shown 

itself to be capable of protecting intangible things by attaching property rights to them — the 

Courts of Equity protected goodwill in the 19
th

 century by issuing injunctions to restrain 

passing off.
22

 

When it comes to cryptocurrency, the question is — is there a ‘thing’ to which a right 

or set of rights attach which can be called ‘property’?  The unique string of data which 

constitutes somebody’s Bitcoin may best be characterised as information.  The so-called 

‘private key’ may fall into the same category.  Do those things give rise to rights and interests 

which may be treated as property and specifically as property for the purposes of the law of 

trusts?  Other cryptocurrencies give rise to similar questions.  A first approach is to look at 

whether cryptocurrencies can usefully be described as ‘money’ or ‘cash’. 

Cryptocurrency as money 

 As Dr Noel McGrath at University College, Dublin, has written — when asking the 

question whether Bitcoin is money for legal purposes ‘what is really meant is whether Bitcoin 

is to be treated by the law as cash — is Bitcoin analogous to notes and coins?’
23

 

 There are different approaches to identifying a medium of exchange as money.  There 

is a societal acceptance approach and a State authority approach.  McGrath in a 2016 

Research Paper for the Transnational Law Institute identified some historical support for a 

societal approach.  He quoted Lord Mansfield’s observation in Miller v Race in 1758 that 

what is treated as money ‘by the general consent of mankind’ is given ‘the credit and 

                                                           
21

  M Davies and N Naffine, Are Persons Property? Legal Debates about Property and Personalities 

(Ashgate Alder, 2001) cited in A Stewart, W van Caenegem, J Bannister, A Liberman and C Lawson, 

Intellectual Property in Australia (LexisNexis, 2018) [1.28]. 
22

  A Stewart, W van Caenegem, J Bannister, A Liberman and C Lawson, Intellectual Property in 

Australia (LexisNexis, 2018) pars 16.1 and 16.2 and see Millington v Fox [1838] 3 My Cr 338; 40 ER 

956; Edelsten v Edelsten [1863] 1 De GJ and S 185; 46 ER 72. 
23

  Noel McGrath, ‘Transacting in a Vacuum of Property Law’, Transnational Law Institute Think! Paper 

22/2016. 
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currency of money to all intents and purposes’.
24

  The question in that case was whether 

possession of a bank note was sufficient to pass title in the same way that possession of a coin 

passes title.  The bank note was something of an innovation at the time.   McGrath 

suggested that a societal theory, reflected in Lord Mansfield’s reference to ‘the general 

consent of mankind’ could provide a basis for characterising Bitcoin as a form of money — 

that characterisation being a matter of social fact.  Plainly, however, such an approach would 

depend upon a judicial review of changing social fact and have the potential for instability.   

 There has been some diversity in contemporary perspectives on the question in the 

United Kingdom and Europe.  In 2015, the European Central Bank defined virtual currencies 

as ‘a digital representation of value, not issued by a Central Bank, a credit institution or an E-

money institution, which in some circumstances can be used as an alternative to money.’  It 

qualified its statement by cautioning that it did not regard virtual currencies as forms of 

money as defined in economic literature.  Nor were they money from a legal perspective.
25

  

On the other hand the European Court of Justice in a decision given in 2015 treated Bitcoin 

as equivalent to money for the purpose of an exemption from the European Union’s VAT 

Directive.
26

  It did not, however, consider whether Bitcoin was generally accepted as a means 

of payment. 

 The statistics of cryptocurrency use as at 2018 did not do much to support a case for 

general acceptance of it as currency.  The Bank of England in evidence to the Treasury Select 

Committee on Digital Currencies said: 

 

 Cryptocurrencies are unlikely to replace commonly used payment systems because 

(i) in terms of their relationship to traditional currencies, they are much too volatile 

to function as a reliable store of value, (ii) they are not widely accepted as a means 

of payment, and (iii) as a result cryptocurrencies are not being used as a unit of 

account.
27

 

 

                                                           
24

  Miller v Race [1758] 1 Burr 452, 457. 
25

  European Central Bank, ‘Virtual Currency Bitcoin: A Further Analysis’ February 2015 cited by 

C Proctor, ‘Cryptocurrencies in International and Public Law: Conceptions of Money’ in Fox and 

Green (n 1) [3.10]. 
26

  C Proctor, ‘Cryptocurrencies in International and Public Law: Conceptions of Money’ in Fox and 

Green (n 1) [3.11]. 
27

  Ibid [3.46]. 
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 An alternative approach to societal acceptance is the State theory set out in Mann’s 

The Legal Aspects of Money: 

 

 the quality of money is to be attributed to all chattels which, issued by the authority 

of the law and denominated with reference to a unit of account, are meant to serve 

as universal means of exchange in the State of issue.
28

 

 

A key feature of that definition is that money is something issued by the State.  That is not the 

case with cryptocurrency.   

 When thinking about the possible characterisation of a cryptocurrency as money, it is 

also useful to go back to Lord Justice Darling in Moss v Hancock in 1899 who defined 

‘money’ as currency in the following terms:  

 

 That which passes freely from hand to hand throughout the community in final 

discharge of debts and full payment for commodities, being accepted equally 

without reference to the character or credit of the person who offers it and without 

the intention of the person who receives it to consume it or apply it to any other use 

than in turn to tender it to others in discharge of debt or payment of commodities.
29

   

 

Quite apart from the fact that they are not issued or backed by the State, cryptocurrencies are 

not traded freely as a form of payment throughout the community. 

 Contracts made with cryptocurrencies are not likely to be treated as contracts 

involving money unless, of course, they involve the exchange of State-backed fiat currency 

for cryptocurrency.  Nevertheless, as Professor Green observes:  

 

 Once something functions as a medium of exchange, it seems artificial and 

disingenuous to divide mutually agreed payment obligations up into those made on 

the basis of State-issued (fiat) currency and those not.  For private law purposes, 

therefore, it makes sense to treat virtual currencies as money.
30

 

 

                                                           
28

  FA Mann, The Legal Aspects of Money (Oxford University Press, 5
th

 ed, 1992) 8. 
29

  [1899] 2 QB 111. 
30

  Sarah Green, ‘It’s Virtual Money’ in Fox and Green (n 1) [2.02]. 



10 
 

That is a normative argument and does not lead to a characterisation of cryptocurrencies as 

money under the general law although cryptocurrencies may be treated as such under 

extended statutory definitions. 

Choses in possession 

 Cryptocurrencies are plainly not things in possession.  They are data strings.  They 

cannot be physically possessed.  As Professor Fox has observed ‘[t]he coins consisting in an 

unspent transactional output are just an ideational entity.’
31

  In OBG Ltd v Allen
32

 the House 

of Lords excluded intangible things from the category of choses in possession which could be 

the subject of tortious conversion.  Lord Hoffman pointed out, in the English context, that 

‘[t]he whole of the statutory modification of the law of conversion has been on the 

assumption that it applies only to chattels.’
33

   

In his dissent, Lord Nicholls of Birkenhead referred to the legal fiction that in 

appropriate cases a document embodying or recording a debt or obligation should be treated 

as having the same value as the debt or obligation.  This fiction had expanded beyond 

documents of title and negotiable instruments to insurance policies, guarantees, share 

certificates and much else.  It was to extend to ‘any document which is specially prepared in 

the ordinary course of business as evidence of a debt or obligation.’
34

  Using the fiction, the 

tort of conversion had jumped the gap between tangibles and intangibles a long time ago.  A 

distinction should not be based upon the existence or non-existence of a piece of paper.
35

  

The point of referring to his dissenting observations is that they do indicate ways in which the 

common law has been able to expand a legal category for the purpose of certain torts.  

 Baroness Hale of Richmond dissented along similar lines, although she specifically 

addressed the question whether altering the common law to allow for the tort of conversion in 

respect of intangibles was within the scope of its legitimate development or should be left to 

statute.  In favour of a developmental approach to the common law she said:  

 

 One of the difficulties is that the common law is constantly developing.  The state of 

the law when the reforms are originally proposed may be different from the state of 

                                                           
31

  David Fox, ‘Cryptocurrencies in the Common Law of Property’ in Fox and Green (n 1) [6.29]. 
32

  [2008] 1 AC 1. 
33

  Ibid 42 [97]. 
34

  Ibid 68 [225]–[226]. 
35

  Ibid 68 [230]. 



11 
 

the law if and when they are eventually enacted.  Indeed, the law may continue to 

move on even after the reforms have been enacted.  The law reformer will rarely 

wish to preclude such organic development unless … the reform is intended to be a 

complete codification.  It is quite possible that a later development in the common 

law will take away the case for a reform which has been enacted on the basis of 

what the law was previously thought to be.
36

 

 

One can take from that that there may be difficult judicial assessments to be made about 

whether the common law of property can and should be extended to cover new species of 

intangible entities not already covered or whether extension is best left to statute.  Can the 

concept of possession be stretched to an intangible — in the case of Bitcoin a string of digits 

or the private key password? 

 If one asks what do cryptocurrency holders, in a generic sense, possess, the immediate 

answer is a public bitcoin address analogous to a bank account number and a private 

cryptocurrency key necessary to access it, located in a digital wallet.  But none of those is a 

physical thing.  It seems, therefore, that neither cryptocurrencies nor the public or private 

keys associated with them nor their digital wallets are choses in possession within the 

existing understanding of that term.  

Choses in action 

 A chose in action can be assigned at law by statute and so can be the subject of a trust.  

It could also be the subject of a trust without statutory assistance because equity recognised 

the assignment of legal choses in action.
37

  And even non-assignable choses in action, 

including a contract requiring personal skill or confidence could be the subject of a trust. 

For a crypto coin to be a chose in action it would have to represent a claim against 

someone who could be sued to enforce the holder’s right.  In a decentralised ledger system, 

there is no such claim and no such person.  There is no bank account which holds ‘money’ 

representing a debt owed by the bank to the depositor.  The private key which protects its 

holder offers no more purchase for characterisation as a chose in action in this respect.  On 

the face of it neither the cryptocurrency nor the holder’s private key constitute a chose in 

action which may be the subject of a trust. 

                                                           
36

  Ibid 90 [315]. 
37

  JD Heydon and MJ Leeming (eds) Jacobs’ Law of Trusts in Australia (LexisNexis, 8
th

 ed, 2016) 4.03. 
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 There is of course a separate question whether a cryptocurrency or its associated 

private key can be made the subject of property rights.  Cryptocurrency, not being a chose in 

action, may nevertheless form the subject matter of a chose in action — for example, a 

contractual entitlement to be paid by way of a ‘transfer’ of Bitcoin in consideration of the 

provision of goods or services.  A trader in cryptocurrencies may enter into a contract with a 

provider of a cryptocurrency exchange and acquire contractual rights in relation to the 

conduct of the platform.  These rights may be property which can be the subject of a trust.  

Further, there is no reason why equities should not attach to the conduct of a trader in 

cryptocurrencies who, for example, carries on trade in the discharge of a fiduciary obligation 

to a third party.  But given the requirement that trusts be of property, there appears to be no 

scope for their direct application to cryptocurrencies on the basis cryptocurrencies are choses 

in action. 

Intangible property other than choses in action or choses in 

possession 

 The conventional division of property into choses in possession and choses in action 

may be insufficient to explain intangible things which are treated as property.  Indeed there 

are many statutes which define property in a way that is not limited to those two categories.  

These may be creations of statute which do not readily fall into either of the two exhaustive 

categories and yet are treated as property.  

 Jacobs’ Law of Trusts in Australia tells us, quoting from Underhill and Hayton Law 

of Trusts and Trustees: 

 

All assets, real or personal, legal or equitable, at home or abroad and whether in 

possession or action, remainder or reversion, and whether vested or contingent, 

defeasible or non-defeasible may be made the subject of a trust …
38

 

 

That is subject to the policy of the law or statute or a contract which might make the property 

inalienable.  The authors of Jacobs’ add:  

 

                                                           
38

  David Hayton, Paul Matthews and Charles Mitchell (eds) Underhill and Hayton Law of Trusts and 

Trustees (LexisNexis, 19
th

 ed, 2018) 10.1, 261-262 cited in Jacobs’ (n 37) 24.01. 



13 
 

 Even such unlikely statutory creatures as poker machine entitlements allocated in 

respect of hotelier’s’ licences and milk quotas attached to Euro holders have been 

held to be property capable of being held on trust.  

 

 A general formulation of the nature of property at common law, not in terms confined 

to the conventional dichotomy and frequently quoted, is that expressed by Lord Wilberforce 

in National Provincial Bank v Ainsworth in 1965: 

 

Before a right or an interest can be admitted into the category of property, or of a 

right affecting property, it must be definable, identifiable by third parties, capable in 

its nature of assumption by third parties, and have some degree of permanence or 

stability.
39

 

 

That formulation supported a conclusion that the right of occupation of the matrimonial home 

by a wife whose husband had deserted her had none of the qualities of a property right.  It 

could not operate as a clog on the property of the husband so as to run with the land.  

 Two consequences of that formulation offered by McGrath are:  

1. The list of categories of property is exhaustive but expandable.
40

 

2. A court considering whether a new form of right can be described as property will 

focus upon the degree of precision with which the court can define the right, the 

durability of the subject matter and the ease and manner in which the right can be 

transferred. 

 It may, of course, be observed that while a ‘right’ is of its nature something 

recognised and protected by law, the protection of exclusive access and use attaching to 

cryptocurrency and specifically Bitcoin is provided entirely by its encryption.  The primary 

protection is practical.  That does not prevent the law, by statute or pursuant to a contract, 

from attaching duties to the ownership of a cryptocurrency sounding in corresponding rights 

capable of assignment and amenable to trust law.   

                                                           
39

  [1965] AC 1175, 1247-8. 
40

  Citing A Clark and P Kohler, Property Law Commentary and Materials (Cambridge University Press, 

2005) 26. 
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While the weight of authority at common law has traditionally favoured the division 

of property into choses in possession and choses in action, the boundaries of the latter are not 

brightly defined and may be capable of expansion.  The proposition that the concepts of 

property can accommodate ‘other intangible things’ consistently with statutory usage and the 

general character of property reflected in Lord Wilberforce’s dictum, is alive and well.   

A case which demonstrates that possibility, although it has not received general 

acceptance, is the decision of the Chancery Division in Armstrong DLW GmbH v Winnington 

Networks Ltd.
41

  The case concerned the fraudulent transfer of carbon emission allowances 

known as European Union Allowances from the plaintiff company’s account at the German 

Greenhouse Gas Emissions Trading Scheme Registry to the defendant’s carbon emissions 

account at the UK Greenhouse Gas Emissions Trading Scheme Registry.  The fraud was 

effected by an unknown third party.  The EUAs, as they are called, were on-sold by the 

defendant company to a third party.  Stephen Morris QC, sitting as a temporary judge of the 

Chancery Division, described the scheme by which EUAs could be held and traded.  

 EUAs, as the Judge found, are entirely electronic.  They only exist online in national 

registries.  They have no title documents.  An EUA once sold is simply removed from the 

registry account of the vendor and added to the registry account of the purchaser.  Each 

account with a national registry has a unique account number and in the United Kingdom 

each authorised representative of a trader has to install a digital certificate on the particular 

personal computer used for access to the secure part of the registry.  The plaintiff company in 

that case claimed, among other things, that the defendant company held the stolen EUAs on a 

constructive trust for the plaintiff.  

 The parties did not dispute that the EUAs were property of some kind.  The Judge 

nevertheless asked himself what kind of property they were.  He said ‘an EUA is neither a 

chattel (chose in possession) nor a chose in action.  Rather it is a form of ‘other intangible 

property’.
42

  In that context he referred to Ainsworth and also to the 12
th

 edition of Halsbury’s 

Laws of England
43

 for the proposition that ‘[a] number of other rights and forms of property 

have been held not to be choses in action.’ Those included export quotas.  They were 

property rights which could be described as intangible property other than choses in action. 
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 The holders of EUAs do not have rights which can be enforced by legal action.  EUAs 

are permissions for exemptions from prohibitions or fines.  They have economic value.  That 

said, the Judge held, applying Lord Wilberforce’s test in Ainsworth, that an EUA is property 

at common law.  A parallel may be drawn with cryptocurrencies.  There is a distinction in 

that EUAs were statutory creations but, as McGrath argues, that may not be critical.  The 

treatment of the EUAs as property in Armstrong did not depend upon their statutory character 

so much as the value attaching to them.   

 On the other hand in Your Response Ltd v Datateam Business Media Ltd
44

 Moore-

Bick and Floyd LJJ argued against the view that there is a third category of personal property.  

Floyd LJ also observed that information was not property although the physical medium on 

which it was recorded could be property.
45

 

 Professor Fox, like McGrath, considers that cryptocurrencies satisfy all the criteria of 

property identified by Stephen Morris QC in Armstrong on the basis of the Ainsworth test.  

He acknowledges that information is not easily treated as property.  The knowledge or use of 

information cannot be excluded from the public at large and confined to one person.  He 

wrote:  

 

 But we have seen how the exclusivity of a crypto-coin stems from a holder’s power 

to transact with it rather than from mere knowledge of its existence and knowledge 

of the block chain data that comprise it.  The digital information recording the 

unspent transaction output is understood as something more than the information 

itself.  It is a medium of payment, very like a conventional currency.  The whole, 

seen in terms of its functions is perhaps greater than the sum of its parts.
46

 

 

In the event there are contending views and no settled consensus. 

Straws in a strong breeze 

 In a recent development the UK Jurisdiction Taskforce released a Legal Statement on 

Cryptoassets and Smart Contracts in November 2019 in which it considered the question 

whether English law would treat a particular cryptoasset as property.  They were defined as 

having the following characteristics: 
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A. Intangibility. 

B. Cryptographic authentication. 

C. Use of a distributed transaction ledger.  

D. Decentralisation. 

E. Rule by consensus. 

The Taskforce concluded that crypto assets have all the indicia of property and that their 

novel or distinctive features do not disqualify them from being so classified.  It also stated 

that crypto assets are not disqualified from being property simply because they might not be 

classifiable either as things in possession or as things in action.   

 The Taskforce’s reasoning was followed by Bryan J in granting an interlocutory 

injunction in AA v Persons Unknown,
47

 judgment in which was delivered on 13 December 

2019.  That case concerned recovery of Bitcoins paid by an insurer by way of ransom to 

parties who hacked a Canadian insurance company and installed malware called BitPaymer.  

The ransom was $1,200,000 with payment to be made in Bitcoins.  Subsequently it was 

possible to track the Bitcoins that had been transferred as a ransom.  A substantial proportion 

of them were transferred to a specified address linked to the exchange known as Bitfinex, 

operated by the third and fourth defendants in the proceedings in the High Court.  The first 

and second defendants were the persons who demanded the Bitcoin and persons unknown 

who owned or controlled specified Bitcoin.  A constructive trust was asserted against the 

third and fourth defendants in favour of the insurer.  Bryan J acknowledged that prima facie 

there was a difficulty in treating Bitcoins and other cryptocurrencies as a form of property.  

He said:  

 

 they are neither chose in possession nor are they chose in action.  They are not 

choses in possession because they are virtual, they are not tangible, they cannot be 

possessed.  They are not choses in action because they do not embody any right 

capable of being enforced by action.
48
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 Bryan J referred to the conventional view of property as falling into one of two 

classes: choses in possession and choses in action — the categories identified by Fry LJ in 

Colonial Bank v Whinney.
49

  The Judge however considered that it was wrong to proceed on 

that limited view.  In reaching that conclusion he followed the reasoning set out in paragraphs 

71 to 84 of the Legal Statement published by the UK Jurisdiction Taskforce.  

 The Taskforce in its Legal Statement pointed out that the Whinney decision did not 

concern the scope of property generally.  The case related to shares.  There had been no 

dispute that they were property.  The relevant question had been whether they were things in 

action within the meaning of the Bankruptcy Act 1883.  That was an issue of statutory 

interpretation.  Two of the Judges on the Court of Appeal in that case, Lindley LJ and 

Cotton LJ had held that the shares were not things in action.  Fry LJ had reached the opposite 

conclusion.   

 The Jurisdiction Taskforce observed that Fry LJ’s statement that ‘personal things’ are 

either in possession or in action and that there is no third category may carry the logical 

implication that an intangible thing is not property if it is not a thing in action.  As to that the 

Taskforce continued:  

 

 It is not clear, however whether Fry LJ intended that corollary and it should not in 

any case be regarded as part of the reasoning leading to his decision (and so binding 

in other cases).
50

 

 

The question before Fry LJ had been whether the shares were things in action for the purpose 

of the Bankruptcy Act, not whether they were property, still less the scope of property 

generally.   

 The Legal Statement of the Taskforce pointed out that on appeal the House of Lords 

approved the judgment and reasoning of Fry LJ but did not address the exhaustive 

classification of property as things in action and things in possession.  The Legal Statement 

noted that the Whinney decision had been cited in 2014 in Your Response v Datateam.  

However, the Court of Appeal in that case did not and did not need to go so far as to hold that 

intangible things, other than things in action could never be property at all — only that they 
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could not be the subject of certain remedies.  The intangible thing with which the Court in 

that case was concerned was a database which would not be regarded as property because it 

was pure information.  The Court did not have to consider intangible assets with the special 

characteristics possessed by crypto assets.   

 The Legal Statement cited other cases in which courts have found no difficulty in 

treating novel kinds of intangible assets as property.  It referred in particular to milk quotas 

and to the EU carbon emissions allowances in issue in Armstrong v Winnington.  The 

Statement also cited a number of statutes which define property in terms that assume that 

intangible property is not limited to things in action.  

 Bryan J, after referring to the Legal Statement of the Taskforce said:  

 

 Essentially, and for the reasons identified in that legal statement, I consider that a 

crypto asset such as Bitcoin are property.  They meet the four criteria set out in Lord 

Wilberforce’s classic definition of property in National Provincial Bank v 

Ainsworth … as being definable, identifiable by third parties, capable in their nature 

of assumption by third parties, and having some degree of permanence.  That too, 

was the conclusion of the Singapore International Commercial Court in B2C2 

Limited v Quoine PTC Limited …
51

 

 

His Honour also referred to two other decisions.  The first was Vorotyntseva v Money -4 

Limited t/a Nebeus.com,
52

 a decision of Birss J in which he had granted a worldwide freezing 

order in respect of a quantity of Bitcoin and Ethereum.  The second was a decision in Liam 

David Robertson v Persons Unknown
53

 in which Moulder J granted an asset preservation 

order over crypto currencies.  

 Bryan J characterised the Legal Statement of the Taskforce as ‘an accurate statement 

as to the position under English law’.
54

  He was ‘satisfied for the purpose of granting an 

interim injunction in the form of an interim proprietary injunction that crypto currencies are a 

form of property capable of being the subject of a proprietary injunction.’
55
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 The judgment in AA v Persons Unknown, dealing as it did with an interlocutory 

injunction, may not be a definitive statement of the applicable law, however it is one among a 

number of straws in a fairly strong breeze in favour of characterisation of cryptocurrencies as 

property in the general class of ‘other intangible forms of property’. 

 In conclusion I will refer briefly to the recent decision of the Court of Appeal in 

Singapore, on appeal from the Singapore International Commercial Court in the case of 

Quoine Pte Ltd v B2C2 Ltd.
56

 

The Quoine decision 

 Quoine Pte Ltd (Quoine) operated a cryptocurrency virtual exchange platform 

(Platform).   It operated the Platform through a computer program which may be referred to 

as the Platform Algorithm.  It also functioned as a market-maker on its Platform by placing 

buy and sell orders to create liquidity.  Its market-making trades were conducted through the 

‘Quoter Program’.  The Quoter Program maintained liquidity on the Platform by placing 

orders based on information about the market on other exchanges.  

 B2C2 Ltd (B2C2) was a trader on the Platform.  It used algorithmic trading software 

designed by its director, Mr Boonen.  This software, as with that used by most traders, 

functioned with minimal human intervention.  The inputs to the trading software used to 

generate quotes for sale and purchase orders on the Platform were the best 20 orders from the 

Platform.  B2C2’s algorithm had built into it a fail-safe ‘deep price’ of 10 Bitcoin to 1 

Ethereum, which would be applied if input data from the Platform were unavailable.  

 By reason of an oversight on the part of Quoine in 2017 in changing its Platform’s 

operating systems, the Quoter Program lost access to other exchanges and failed to generate 

new orders.  This gave rise to an apparent illiquidity on the Platform.  That apparent 

illiquidity triggered forced sale orders against two margin traders who had borrowed on the 

exchange.  A further consequence was that the deep price in B2C2’s trading software took 

effect and was matched with the buy orders of the margin traders (Counterparties).  Thirteen 

trades were concluded, by operation of the Platform algorithm, between B2C2 and the 

Counterparties at a rate, of Ethereum for Bitcoin, which was approximately 250 times the 

then going rate in the market.  The trades were settled by the Platform algorithm.  Bitcoin 

was debited from the Counterparties’ accounts and credited into B2C2’s account.  Ethereum 
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was debited from B2C2’s account and credited into the Counterparties’ accounts.  The 

transactions occurred overnight.  When Quoine became aware of the trades the next day it 

unilaterally cancelled them and reversed the settlement transactions.  It did so on the basis 

that the trades were concluded at highly abnormal rates.   

 B2C2 commenced proceedings against Quoine, which were transferred from the High 

Court of Singapore to the Singapore International Commercial Court.  B2C2 alleged that 

Quoine’s unilateral cancellation of the trades and reversal of the settlement transactions were 

in breach of the contract between it and Quoine, which was a standard contract between 

Quoine and any trader using its Platform.  B2C2 also alleged a breach of trust on the part of 

Quoine arising out of the same conduct.  Quoine argued that the disputed trades were void by 

operation of the contractual doctrines of unilateral mistake or common mistake and that 

B2C2 had engaged in unconscionable conduct.  The International Judge who heard the matter 

at first instance rejected Quoine’s defences and upheld both of B2C2’s claims.   

 Under the platform arrangements all funds deposited by members were stored in a 

single cryptocurrency wallet owned and maintained by Quoine.  No currencies were kept in 

online wallets.  The Trial Judge found that:  

 

 whilst separate accounts are maintained for all Members, the actual virtual proceeds 

are stored together off line but are managed separately from Quoine’s own assets.
57

 

 

 The Trial Judge noted that Quoine was prepared to assume that cryptocurrencies 

could be treated as property that could be held on trust.  His Honour considered that Quoine 

was right to do so.  In coming to that view, he said:  

 

 Cryptocurrencies are not legal tender in the sense of being a regulated currency 

issued by government but do have the fundamental characteristic of intangible 

property as being an identifiable thing of value.
58
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He then referred to the ‘classic definition of a property right’ in National Provincial Bank v 

Ainsworth: 

 

 it must be definable, identifiable by third parties, capable in its nature of assumption 

by third parties, and have some degree of permanence or stability.
59

 

 

His Honour held that cryptocurrencies met all these requirements.  He added:  

 

 Whilst there may be some academic debate as to the precise nature of the property 

right, in the light of the fact that Quoine does not seek to dispute that they may be 

treated as property in a generic sense, I need not consider the question further.
60

  

 

He found the requisite intention to create a trust decisively evidenced by the fact that the 

assets were held separately as members’ assets rather than as part of Quoine’s trading assets.  

He said: 

 

 This is a clear indication, not surprisingly, that Quoine claims no title to those assets 

and acknowledges that it is holding them to the order of the Member who can 

demand withdrawal at any time.  This is sufficiently clear evidence that Quoine 

intended to hold the assets on trust for the individual Member.
61

 

 

He held that if Quoine was not entitled to reverse the trades as it did, the reversal and hence 

the unilateral removal of Bitcoin from B2C2’s account was in breach of trust.
62

  

 Quoine appealed against the Judge’s decision.  The Court of Appeal affirmed the Trial 

Judge’s holding that there were no express or implied terms in the agreement entered into 

between Quoine as platform operator and the traders which would allow it to cancel the 

disputed trades.  The Court rejected Quoine’s appeal based on unilateral and common 
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mistake applicable to the sale contracts.  It is unnecessary to refer further to that aspect of the 

judgment.   

  On the question whether Quoine was guilty of a breach of trust in reversing the 

transactions, the Court of Appeal held it was not necessary to decide whether Bitcoin was a 

species of property capable of being held on trust.  This was because, even assuming the 

cryptocurrency to be a species of property, there was no certainty of intention to create a trust 

over B2C2’s account.  The Court of Appeal dismissed Quoine’s appeal on the breach of 

contract claim and allowed its appeal on the breach of trust claim.  

 The majority comprised the Chief Justice, Sundaresh Menon, Justices of Appeal 

Prakash and Phang and me as an International Judge.  Lord Jonathon Mance, another 

International Judge sitting on the Court of Appeal, dissented on the issue of unilateral 

mistake.  The Chief Justice, delivering the judgment of the majority, referred to some recent 

Commonwealth decisions which have implicitly accepted that cryptocurrency may be 

regarded as property.  He cited the Vorotyntseva decision.
63

  There had been no suggestion in 

that case that cryptocurrencies could not be a form of property.  He also cited a decision of 

the Supreme Court of British Columbia in which it held that C$400,000 worth of Ethereum 

could be traced, implying that Ethereum was a species of property susceptible to tracing.
64

  A 

number of academic commentators were also mentioned who agreed that Bitcoin may be 

regarded as a property right, although disagreeing as to its precise nature.  Reference was also 

made to the UK Jurisdiction Taskforce and its Legal Statement on Cryptoassets and Smart 

Contracts issued in November 2019 and referred to above.   

 The Chief Justice said: in conclusion  

 

 There may be much to commend the view that cryptocurrencies should be capable 

of assimilation into the general concepts of property.  There are, however, difficult 

questions as to the type of property that is involved.  It is not necessary for us to 

come to a final position on this question in the present case.  This is because even if 

BTC were to be regarded as a species of property which is capable of being the 

subject of a trust, we are satisfied that B2C2’s breach of trust claim would fail 

because, contrary to what the Judge found, we consider there was no certainty of 

intention to create a trust.
65
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Conclusion 

 The advice to the practitioner is ‘watch this space’. 


