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This essay is a collaboration of four Indigenous researchers all tackling the issues of cultural protocols and 
intellectual property (IP) in Australia’s contemporary Indigenous arts industry. Indigenous IP in Australia 
is highly topical as it involves both the art world and definitions of Indigenous cultural agency as well. 
This essay offers three perspectives on Indigenous cultural and intellectual property within far North 
Queensland, all reflecting the historical conflict between black concepts of being and white structures 
of art production. Misunderstandings of one concept lead to misunderstandings of the other. The artists 
argue that artistic styles belong to specific regions and reflect local forms of artistic production. They also 
contend that the depiction of Indigenous people has specific cultural protocols that must be adhered to, 
and that there are cultural protocols that are continuously misunderstood. Together, these authors argue 
for greater awareness of these issues within Indigenous Australian artistic studies.
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ABSTRACT

1. INTRODUCTION

This paper provides industry insights from three 
emerging Indigenous artists from far north 
Queensland, Australia. All three artists have had 
to navigate the complex cultural protocols that 
are involved with Aboriginal and Torres Strait Is-
lander artistic production and intellectual prop-
erty (IP). Indigenous IP is conceptualized among 
Indigenous artists in Australia in specific ways 
that are different from western methods and 
concepts of IP. This paper will example the way in 
which Australian Indigenous IP is different.

Intellectual property is defined by World In-
tellectual Property Organization (WIPO) as 
“creations of the mind, such as stories, music, 
art, inventions, words and signs, designs and 
performances” (2013, p. 11). In another publica-
tion, WIPO defined IP as “the name given to 
property arising out of human intellectual effort. 
… [This includes] various elements provid[ing] 
intellectual output with attributes that, in one 
way or another, enhance the quality of life. These 
elements may be called human endeavor, ingenu-
ity, creativity, inventiveness, flash of inspiration, 
sudden insight, or new insight into observed 
facts. They may or may not involve experimenta-
tion, trial and error, skill, team work, craftsman-

ship, aesthetic sensibility, and so on” (2003, p. 
21). To many, these definitions will resonate as 
true but in practice, the articulation of IP among 
Indigenous artists is much more complex. The 
broad nature of these definitions allows for but 
do not provide cultural nuance; it is up to cul-
tural practitioners to provide such nuance. WIPO 
writes, “these creations are protected by laws on 
copyright, patents, trademarks, designs, unfair 
competition and so on” (2013, p. 11) but these 
protections are rooted in western structures 
that need to be further informed of Indigenous 
needs and requirements. It is to these struc-
tures of protection that these authors address  
their comments. 

The history of Indigenous art production in 
Queensland, along with the purposeful develop-
ment of an art market and the effects of govern-
ment policies in conceptualizing that market, 
has been largely left unexplored and is therefore 
largely unknown. Michael Aird and Dennis 
Conlon’s Brisbane Blacks (2001, p. 93-99) has 
the largest published section on the Aboriginal 
curio industry which was the instrument used 
to establish the art market in Queensland, while 
several other publications give brief mention to 
this period (Kleinert & Neal, 2000; Butler, 2003; 
Demozay, 2006). The anthropologist Sallie A. An-
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derson effectively demonstrated the link between 
the State and programs designed to establish an 
Indigenous art market in Queensland making this 
early history pivotal to understanding what is 
happening today (2001). While a few academic 
works give specific focus on Indigenous artists 
in Queensland (see also Frederick, 1992), the 
majority of publications are gallery catalogues 
(Alfonso & Kershaw, 2001; Demozay, 2001; Fox 
Galleries, 2003; Demozay, 2006; Baker, 2008; 
O'Connell, 2008; Robert Steele Gallery, 2009 and 
many others). This lack of historical material cul-
ture research contrasts starkly with the research 
from other regions of Australia where there are 
several detailed and highly acclaimed published 
accounts of Indigenous art production and social 
life (see for example Hamby (2010), James and 
Tregenza (2014), Morphy (2008), Myers (2002) 
and Taylor (1996)). 

However, there are several stellar examples of 
serious inquiry into Indigenous art production 
in Queensland as well as a burgeoning interest in 
filling in those research gaps. A pioneering work 
is Peter Sutton’s Dreamings: the Art of Aboriginal 
Australia (1989) which is a catalogue including 
the collection of works which were on display at 
the Asia Society Galleries in New York in 1989. 
This exhibition introduced Aboriginal culture 
and religion as well as the political and economic 
contexts of art production through analysis of the 
mediums, styles, and meanings exhibited in the 
artworks on display. In his essay “Responding to 
Aboriginal Art” Peter Sutton demonstrates that 
Western concepts of understanding art such as 
“the great artist”, forms of creativity, “idealised 
beauty” and the progression towards some pin-
nacle of purpose do not have a foothold in discus-
sions about Aboriginal art (1989, p. 33). Indeed, 
this exhibition was a statement not only of what 
Aboriginal art was (and continues to be) but what 
it is not (and never was). Aboriginal and Torres 
Strait Islander art production in Queensland 
and the navigation of cultural protocols (defined 

in western terms as intellectual property) are 
largely left misunderstood among academics 
and researchers (this will be demonstrated in  
this paper). 

The way that Aboriginal art has been portrayed 
and received inside galleries and major exhibi-
tions has arguably contributed a great deal to 
how people see or expect to see Aboriginal art. 
Within the art world of Indigenous Australia is a 
hierarchy of categories and intercultural spaces 
where culture is both produced and reproduced, 
contested and dictated. Cultural production and 
reproduction hinge on the proper application of 
cultural protocols that mold the creation of art 
and its reception no just by the art world but by 
the cultural custodians of stories and designs 
among Aboriginal and Torres Strait Islander 
communities. Queensland Aboriginal and Torres 
Strait Islander artists step into a quagmire of 
identity politics, colonialist histories and inter/
intra-cultural struggles based on an ideal that 
stems mainly from artistic movements from 
other regions of Australia such as the Northern 
Territory and Western Australia. 

Indigenous artists face two factors in the recep-
tion of their art: first is the domination of existing 
literature that focuses on art movements outside 
of Queensland as the template for ‘Aboriginal’ 
art; and second is the lack of attention to the local 
Indigenous art history in Queensland. These com-
binations of factors create a tense environment 
where artistic practitioners must deal either 
with the creation of cultural protocols on the fly 
or some stereotype of protocols from an outside 
source. The three artists contributing to this 
article face these tensions and issues every day 
and provide incredibly insightful perspectives to 
outsiders about Indigenous IP. 

In order to respect the stories of these Indigenous 
artists, the integrity of their words and style of 
expression remain as they have written it. Fur-
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ther contextualisation of the ideas and themes 
brought up will be discussed in the last section of 
this paper. 

2. PERSPECTIVES: LYNELLE FLINDERS

The first artist to contribute her insights into the 
issues of Indigenous intellectual property is Lynelle 
Flinders. In her words, Lynelle is “a descendant of 
the Dharrba Warra Clan north of Cooktown and 
my perspective is “same same … but different.” 
Lynelle started her visual arts journey in 2009 after 
her children started school. Reflecting on this, she 
writes, “ it was with great excitement that I went 
along this path – I completed Certificate 3 and 4 
in Aboriginal and Torres Strait Island Visual Arts 
in one year, then did my diploma, TAE and Micro 
business Certificates finishing in 2011.” Turning to 
Lynelle’s words, she describes how she situates her-
self and her art in the Far North Queensland area.

My ancestors are from the Cooktown area, which 
is part of Cape York, Queensland. I want to take a 
moment and tell about the beauty of this region 
and the people who live there. Cape York is noted 
for the strong, rich culture of the Aboriginal 
people and our Islander neighbors of the Torres 
Strait. We are a vibrant and diverse region, which 
offers opportunities to learn and connect with 
the land and its people. This is a region rich in 
Aboriginal story-places, special geographical 
landmarks and ancient rock art. Our knowledge 
of ‘story places’ – places of spiritual or cultural 
significance – has been passed down from gen-
eration to generation, and are expressed through 
oral traditions, dance, ceremony and art.

As you may have noticed there is a parallel to 
what I am saying to what any indigenous person 
in Australia would say about their region/area. 
My story is the story of many places across Aus-
tralia. We are the same but we are different in our 
expressions of oral traditions, dance, ceremony 
and art.

If you ask people about Australian Indigenous 
art, most will think immediately of dot paint-
ings – a style that comes from the deserts of 
central Australia and is instantly recognizable 
all over the world as Australian and Indigenous. 
It is the most commercially successful story of 
Indigenous art. But it is not the only style. In-
digenous art varies widely in style and choice of 
medium across the country but it has been hard 
for artists to compete with the generally popular  
dot paintings.

In 2011, I was part of a group of artists that 
exhibited in a pop-up exhibition as part of the 
Indigenous Art Fair in Cairns. This particular 
morning I was looking after the exhibition when 
a tourist came rushing through the gallery look-
ing at the art on display.  When I asked if I could 
help in any way he demanded “where are the 
dots?” Not really sure what he was on about, I 
asked “what do you mean?” He insisted, “The dot 
paintings. Where are the dot paintings?” I said 
“Sir, that style is associated with central Aus-
tralia. These paintings are by artists from Cape 
York as well as from the Torres Strait Islands. We 
have a different way of expressing our art here.” 
He said, “No. I’m looking for dots” and then he 
walked out. 

WELL… I thought. Is this how all Indigenous art is 
seen? As dots?

Cape York artists have developed their own 
forms for expressing stories and culture, which 
is different to that of central Australia and other 
parts of the country (Figure 1). Cape York has a 
more contemporary style of art that is practiced. 
Paintings here are generally done in a figurative 
style, with people, animals and their tracks and 
mythical beings alongside. Indigenous art today 
is illustrated in a wide variety of mediums from 
works on paper and canvas to textiles and glass. 
Introduced media such as printmaking, fabric 
printing, ceramics and glassware now comple-
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ment the traditional arts and crafts. The story 
of the way these art forms are produced runs 
parallel to the history and experiences of the 
artists themselves. It can reflect everyday living 
patterns, struggle for survival or even influences 
from governments and churches.

My own art comes from my Christian beliefs, sto-
ries told by my elders and current surroundings. 
While I appreciate the style of these talented 
artists from the central desert region, who have 
played a major role in introducing both Australia 
and the world to Indigenous culture, it is just not 
the style of Cape York. I hope this essay gives the 
wider community a better understanding of what 
Cape York art and artists have to offer, in regards 
to art styles and stories. It is a beautiful secret 
that is ready to be made known and exposed.

3. PERSPECTIVES: CHERYL CREED

The second perspective to be explored is from 
Cheryl Creed who describes herself as “a Murri 
artist who specializes in portraiture.” As a portrait-
ist, Cheryl engages with very particular forms of 
cultural protocols surrounding the depiction of 
Indigenous peoples. Her story in her words follows.

The ‘image’ of an Aboriginal person carries a far 
complex and deeper significance then the percep-
tions carried by non-Indigenous portraitists. In 
Aboriginal culture and society, images of First 
Australians embody a higher and spiritual sa-
credness and that needs to be respected and pro-
tected under cultural and traditional protocols. 

The image of an Aboriginal person, especially an 
Elder, needs to be handled with a greater regard 
and extra delicate sensitivity. As a portrait artist, 
I am imparted with privileges, and assume spe-
cial responsibility, when transferring a person’s 
image to canvas (Figure 2). The sort of respon-
sibility I am referring to is of a spiritual nature 
that is not practiced in non-Indigenous societies. 
I am understandably then a little more concerned 
or even protective when our People’s images are 
being portrayed by non-Indigenous artists. It is 
customary to cover the image of our People who 
have passed (especially Elders), a traditional 
protocol that should always be respected, unless 
special requirements or permissions have been 
put in place. The protocols with regards to Ab-
original Images differ between language groups. 
From my experience, the sacredness of an image 
is in the form of soul being revealed, captured or 

Figure 2. Cheryl Creed. Graham Brady (2012) Acrylic 
on Canvas. Reproduced with permission.

Figure 1. Lynelle Flinders, Black Cockatoo dress (2013), 
printed fabric. Reproduced with permission
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entrapped. These are the concepts that are not 
understood when non-Indigenous artists paint 
the images/faces of Aboriginal People. 

Traditional practices are not respected by main-
stream artists because they do not understand, 
have not learned and/or have not acknowledged 
the sacredness or sensitivities of an Aboriginal 
person’s way of life. In Aboriginal society ‘iden-
tity’ has a separate value from the perceived 
norms of mainstream society. Aboriginal peoples 
will identify to each other, through connection 
of family, tribe and country through multiple 
identities. The responsibilities of being a portrait 
artists and painting a ‘portrait’ of an Aboriginal 
person, comes with obligations and responsibili-
ties that connect with these identities. As an 
Aboriginal portrait artist, I am very concerned 
for the representation of my People.

Mainstream society assumes, because we are in 
modern times, our practices, values and beliefs 
are not carried on or have died out. Mention Ab-
original artists or Aboriginal art and immediately 
one links these artists with dot paintings and 
the symbolic markings of art from other regions. 
National and International curators and art 
showcase art that upholds the bush/desert image, 
as romanticized before white occupation.

With the pressure of dot paintings, we as artists 
are pushed to the past, to a forced authenticity, 
dismissing modern and urban Aboriginal art-
ists and their art styles. Judgment is passed and 
contemporary art styles are seen or judged as 
unauthentic. We are not the real deal because we 
do not fit their preconception. 

With these pressures in mind, I advocate three 
fundamental values when painting Indigenous 
portraits. These values are: responsibility, re-
spect, and integrity. An artist’s responsibility is 
to ensure that their work will not cause harm and 
shame on themselves, their family or their com-

munity. It is an artist’s responsibility to maintain 
respect, be honest and sensitive, as work ethics 
must not cross any trust boundaries. Respecting 
cultural protocols when working with images of 
our People (especially our very young and Elders) 
requires that permissions must be gained from 
people, parents and/or guardians or relatives.

I worked on a series of small portraits of young 
children and babies where I experimented with 
color, applying blues and purples to highlight 
the dark skin tones of the children. I thought by 
replacing the natural color of their skin through 
the use of blues and purples, I would highlight the 
beauty of their dark features. I was very happy 
with the results as I felt the children’s story was 
effectively told. Additionally, I enjoyed blending 
these colors together. We are a vibrant and rich 
culture and we come with an intensity, a great-
ness, an integrity, an honesty, a personality and 
an intelligence invisible to mainstream folks. 

We are a people with distinct and diverse cul-
tures, customs and languages. Like the many 
colors of the rainbow, we ref lect a beauty of 
physical and biological radiance, this is not seen 
by the dominate communities because their take 
on beauty is only reflective in their own images. 
They see us as the inferior other. They continue to 
paint us in that unintelligent a primitive imagery 
portray by early European artists. It is upset-
ting to look at portraits of my People, painted by 
many non-Indigenous artists. This why I paint my 
portraits of my people, to share the beauty that 
I so admire about my people. It is important for 
our Elders to feel comfortable and safeguarded, 
knowing that their images will be given the  
cultural respect.

4. PERSPECTIVES: TOMMY PAU

The final perspective comes from the Torres Strait 
Islander artist, Tommy Pau. Tommy’s family “ is 
from the eastern Torres Strait Islands” known in 
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language as “Ugar, Erub, Mer, Dauar, and Wier”. 
This region of islands has a common ancestry, lan-
guage, stories, totems, arts and culture. As Tommy 
argues though, each island also has some distinct 
characteristics that might not be known to main-
stream cultures. In this section, Tommy tackles the 
important issue of cultural appropriation or when 
a cultural object is used inappropriately.

I am in no way trying to discredit any artist or 
any culture or people. I am writing to address 
practices that are deemed by my community as 
unethical. You will not hear about these things in 
the mainstream media because my people talk 
amongst ourselves which is not good enough. 
As such, the unethical practice of inappropri-
ate appropriation continues. So I am making it 
public so artists, dealer and galleries take a look 
at what they put out to the public through their 
practices and policies. Cultural institutions need 
to represent a true representation of cultures and 
the people represented through artworks so that 
the connection between people and regions and 
art are known. I am an artist and not an academic 
and my writing may not be polished but my expe-
riences are true.

I grew up in Tamwoy Town on Thursday Island – a 
Queensland government assimilated community 
by groups from all across Torres Strait. It came to 
be called migi Torres Strait. I am passionate about 
culture and the way it should be as my father, Et-
tie Pau, OAM, one of the founding members of the 
Torres Strait Cultural Festival, taught us. He was 
a cultural man. He was given a study grant to the 
first Pacific Festival in Fiji in 1979 to study how 
the Torres Strait can retain its cultural identity 
like the Pacific islanders. When he came back, 
he built a cultural village at the present National 
Bank on Thursday Island and my mum and others 
did cooking and everyday activities to showcase a 
traditional village for visitors. There is a Wongai 
tree planted on the corner near the bank to com-
memorate the event. 

Further, I am on the Board  Director of UMI Arts, 
Vice-Chair of the Townsville Cultural Centre 
and Vice Chair of Umbrella studio contemporary 
arts and topics about misappropriation have 
been tabled in discussions mainly at UMI Arts 
and will be a topic of discussion with the other 
organizations I am involved with. I and others 
have pursued these issues with other authorita-
tive bodies without them showing the concerns 
these issues deserve. These authoritative bodies 
do not view culture as a property to be protected  
or defended.

I am not against contemporary form of art and 
culture as most of my works are contemporary 
in form; but I want to speak for people who prac-
tices true traditional forms and ensure that their 
practices continue unchallenged by modernism. 
Traditional culture gives me pride in my identity. 
My passion about preserving culture in its accu-
rate state from cultural memory comes from my 
community. Culture in my community is defined 
by all aspects of a group of people's existence.

Currently, culture has been built up by some 
people who have practiced it through a form of 
trial and error. They do this to create knowledge 
and skills to live in their non-traditional sur-
roundings. Culture is the way people have built 
and lived their lives for over thousands of years. 
It is a propriety way of life and living. It is the 
right of the group that created it, to live, survive 
and explain their existence in their environment. 
Culture is not an identity but a way of practicing 
the way of life created long ago for an existence 
to create an identity.

Culture, therefore has ownership. Culture can 
be shared but that does not make or give one 
identity, because you have to be born and raised 
in the culture to have its identity. Therefore, 
context is important in developing one’s identity 
and way of life. Culture does not belong in the 
public domain. Culture and all its concepts is not 
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a free for all. Culture has ownership; it is owned 
and practiced by those who know its intrica-
cies and higher knowledge. Outside observers 
can only speculate on what they observe and 
make assumptions.

Cultural survival is challenged by reinvention, 
contemporary trends, monetary gains, lack of 
true practitioners, lack of knowledge of one's 
own culture, compromises, and the list goes on 
and on. Culture evolves with time for people to 
survive in the present state of the world around 
them but holding on to and continuing the hand-
ing down of practices that cannot be change and 
should not be changed is what cultural past is in 
the present.

Tradition is the practice of culture taught unbro-
ken through time, handed down from genera-
tion to generation. Tradition cannot be revived 
or recreated from documentation and calling 
something traditional. Tradition has to stand the 
test of time for it to be called traditional. When 
tradition is broken, not practiced or taught down 
through generations and is revived from archival 
documentation, it is not a true tradition but a 
contemporary form as elements and crucial as-
pects, purposes of the practice and other nuances 
might have been lost or forgotten. The end result 
is something new.

My cousin danced all over the globe but when he 
danced for our big brother, he was told he missed 
a crucial transition in the ginar (action). The ginar 
is an important transition move and is important 
to the next phase of the story. This is what I mean 
when I say traditional dance or other traditional 
practice cannot be made up and called traditional 
because aspects may be missing.

Culture has to be protected and defended. Most 
organizations have policies of cultural preserva-
tion or protection. Those policies are good but 
who actions those policies? 

I come to my main point . When someone or 
something is created today, for example a dance, 
it cannot be termed traditional in my definition, 
simply because it is a new form. There are dances 
that have been passed down unbroken and taught 
unchanged even today. There are other dances 
that have been created recently. We cannot con-
fuse one for the other.

Let me focus on a single example: the Dari or 
Torres Strait Islander headdress. The Dari origi-
nated from the eastern islands but is now shared 
throughout the Torres Strait. The legend of Abob 
and Kos mentioned the creation of the artefact. 
We of the eastern islands have explanations for 
all parts of the Dari and this is proof of its origin. 
The same style can be found in islands and vil-
lages in the Fly River estuary where eastern 
islanders trade. The Dari is a shared artifact 
throughout the Torres Strait and has become a 
symbol of identity for all Islanders. All Torres 
Strait Islanders should feel in their heart that the 
Dari is their symbol of identity and I am in no way 
trying to take this away from any Islander.

However, the Dari is being exploited to the extent 
that it is losing its status symbol as a sacred ef-
figy. It was once only used in ceremonies as a sa-
cred dance. The Dari is worn for a specific dance, 
the kab kar (Figure 3). The exploitation of the 
Dari by those who lack the knowledge of what 
it is or its purpose should not attempt to recre-
ate the artifact. The Dari had a certain maker 
who handed down their style to their kin and 
all elements of the Dari had specific meanings  
to them.

The Dari is now an over-commercialized com-
modit y that is losing it s luster and sacred 
symbolism. I see all kinds of colors, all kinds of 
designs going far away from its original forms 
and meanings. For example, it is tattooed on 
the legs of women. The Dari is to be worn on 
the head only because it is significant for our 
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Ad Giz (spiritual ancestors or ancestry spirit). 
Wearing the Dari over one’s head acknowledges 
that there are those that are of higher authority 
above the wearer. Anywhere else is to disrespect  
our Ad Giz.

Moreover, the Dari is a male effigy and women 
should not touch, wear or have it on their person. 
As I said, culture cannot be compromised or it 
will lose its purpose and one will have created a 
new trend; all the years of practice will be lost. 
All the work our lu giz created for us to identify 
as a unique group is disrespected and discarded 
for personal satisfaction, identification and com-
mercial gain. 

Why am I writing this? Because people who 
think they own culture and can change it at 
their whims disregard and disrespect years of 
practice by our lu giz who have lived and died to 
leave us with our cultural identity. People make 
the Dari for women to wear as ornaments. These 
people should consider their practice and not 
spoil our culture and if they do not know it, they 
need to learn it properly. Go back to the islands 
and connect to the proper ways of culture and 

learn from those still alive who have lived and 
practiced true culture before they take it with 
them to the grave.

My quest is to have the Dari protected as a sacred 
symbol for Torres Strait Islanders as the State 
and National emblems and coat of arms are to 
States, Territories and the Nation of Australia. 
This is so that the sacred symbolism and repre-
sentation of this unique artifact is respected as a 
symbol for a people's identity and not a commer-
cial commodity free for all to use and do what 
they will with it.

The Dari has ownership. I bring attention to this 
artifact because it has been misappropriated by 
those who have nothing to do with where these 
artifact come from. I believe and know Indig-
enous artist have an unwritten ethics to respect 
other people’s cultural properties. But when 
someone – even an Indigenous someone – disre-
gards these rules for monetary gain, their inten-
tions are inappropriate. Eastern Islanders have a 
command that says: tag mauki, do not touch what 
is not yours, do not steal.

The Kab Kar is a sacred dance from the eastern 
Torres Strait Islands (Figure 3). It has been taught 
unbroken from generations to generations. The 
teachers of this dance were taught by their elders 
who were taught by their elders, unbroken till 
today. The ginar, movements, are the same as 
when they were first created. This dance form 
belongs to eastern Torres Strait Islanders and 
should not be danced by anyone else, regardless 
of their Indigenous identity. I say this because 
contemporary dance groups have included this 
dance form into their repertoire. The danger is 
the loss of a dance form – swallowed and masked 
by modernism. Moreover, I have seen women 
doing the movement of kab kar when they should 
not. People have also had young girls dance the 
kab kar and wear the Dari. This is highly cultur-
ally inappropriate.

Figure 3. Tommy Pau. Kab Kar (2010) digital work. Re-
produced with permission. Note the dancer is wearing 
a Dari with a shark (beizam) mask.
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We must be able to tell our own histories from 
our own sources and resources or succumb to 
academic to tell us who we are, how we should do 
things and have the power over our identity. In 
closing I like to write:

Culture is my Identity; 
My Identity is my culture; 
As long as people live culture, culture lives.  
Culture is not a connection to the past; 
It is the past existing in the present, 
Kept alive and co-existing with changes into the 
future. 
In essence, 
Living culture is living identity; 
Lessons from the past, 
Alive in the present, 
Strong for the future.

5. DISCUSSION

Accounts such as these offer first-person ex-
pressions of culture and artistic processes. The 
meanings and values articulated in these artist 
statements however may not be immediately 
transparent to outsiders; it is the vein of commu-
nication and furthering along a fruitful discus-
sion that a brief analysis of those statements is 
offered here. 

There are three main arguments being made 
by the artists. These arguments are: 1) artistic 
styles belong to specific regions and reflect local 
Aboriginal forms of artistic production; 2) the 
depiction of Aboriginal and Islander people have 
specific cultural protocols that must be adhered 
to; and 3) there are cultural protocols within the 
Torres Strait that are misunderstood and not be-
ing followed. These three aspects together form 
a more nuanced definition of Indigenous Intel-
lectual Property than the previous WIPO defini-
tions cited in the introduction of this essay. It is 
constructive to look at these three arguments  
in turn.

Lynelle brings up the persistent problem of 
buyer/tourist expectations. The desire of buyers 
to want ‘the dots’ in an Aboriginal painting is 
an unintended consequence of the popularity 
and success of the western desert art move-
ment, particularly those works coming from 
the Papunya Tula Art Centre. For the purposes 
of this paper, the history of Papunya is long 
and too complex to explore. Several excellent 
publications may be sourced from art galleries 
and art historians (see Perkins & Fink, 2000 and 
Bardon & Bardon, 2003) as well as academics 
(particularly Myers, 1991). However, Edmund 
Capon’s foreword to Papunya Tula: Genesis and 
genius certainly illustrates the high regard in 
which this art movement is held (2000). Capon 
writes that Papunya Tula is “one of the most 
dynamic movements in Australian art history” 
(2000, n.p.). Further, Capon unwittingly articu-
lates the stage upon which all other Aboriginal 
art movements will be considered. He writes 
that the western desert was “the last frontier of 
colonialism” as well as characterizing artists as 
growing up in the desert and experiencing “their 
first contact with non-Aboriginal people” in their 
youths (ibid). This narrative is not the same 
for urban Cairns-based artists who frequently 
grew up away from country and surrounded by 
western inf luences. The dot-style of painting, 
as Capon writes, is “informed and enriched by 
the traditions of [Aboriginal] ancestors” which 
is markedly different than those traditions and 
post-colonial realities of artists practicing in 
the Cairns-region. As an Indigenous curator, 
Lynelle faces the stereot ypical frameworks 
common among tourists and buyers who are 
only familiar with one region of Australian  
Aboriginal art. 

Cheryl also mentions the fabricated hierarchy of 
Aboriginal art through her critique of curators 
and galleries and their upholding of the “bush/
desert image” and how Aboriginal artists from 
the Cairns-region in Queensland are not seen 
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as “the real deal because we do not f it their 
preconception”. Her overall point however is the 
sensitivity painting a portrait of an Aboriginal 
elder or child requires. The emphasis on permis-
sions as well as personal stories and then the 
protocols for when a death occurs are all part 
of the portrait painting process for her. People 
who are not Indigenous but painting portraits 
of Indigenous peoples may not be aware of these 
protocols and Cheryl calls for a greater critique 
of these practices. 

Tommy’s use of the word ‘ownership’ may not 
resonate as well as ‘cultural protocols’ but the use 
of ownership in his sense is similar to Cheryl’s 
use of cultural protocols. The Dari has a story, 
a style, and a history that is lost when it is com-
mercialized and created outside of its cultural 
environment. The debate Tommy is having is an 
intracultural one – one that Torres Strait Island-
ers are forced to have within the public domain. 
At the heart of this debate are definitions about 
‘traditional’ works or dances. Tommy defines tra-
ditional in conservative terms but in reaction to 
instances where artists are creating in isolation 
or who are listening to gallery owners more than 
Cultural Elders. For Tommy, an artwork can only 
be called traditional under certain parameters 
– otherwise, it is something new. New is not bad 
since there is no hierarchy, but the blurring of the 
traditional with the new in a postcolonial setting 
of Islander diaspora puts Torres Strait Islanders 
in a position where they could be losing their 
older traditions and styles in favor of ones based 
on western values and norms.

6. CONCLUSION 

These three perspectives tell the story of per-
severance, fortitude, and the careful navigation 
of artistic production in an urban environment. 
The insight into the Indigenous arts industry 
provided by these artists gives a glimpse into the 
reality of cultural practices today and how Indig-

enous Intellectual Property is conceived, defined, 
and debated. These viewpoints are meant to be 
the beginning of a longer conversation between 
Indigenous artists, communities, and curators 
in the development of new ways of doing and 
acting in the art world. Although much may be 
argued, the foundational lesson in these firsthand 
accounts is how varied Indigenous intellectual 
copyright issues can be – both conceptually and 
practically. As curators and cultural practitio-
ners, we must better educate ourselves about 
these nuances in order to make exhibitions as 
culturally and artistically meaningful as possible.
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