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This paper considers origins and the operation of corporate social responsibility (CSR) as part of 
the session's focus on a corporation's social responsibility to the environment. The paper has three 
parts. 
1 A general overview of CSR, summarising common actions by business, and considers the 

environmental aspect within CSR. 
2 The role of the state and law in CSR, particularly with reference to Latin America. 
3 Focuses on one aspect in particular - the regulation of CSR statements through false advertising 

laws. 
 

1 Overview 

There are different views on what CSR is and involves.2 Ideas of philanthropy and societal 
responsibilities of businesses have existed for over a century but the current concept of CSR 
originated in the 1970s, burgeoned in the 1990s, and by 2000 there were more than 200 formal 
definitions of CSR.3 CSR's growth has been helped by its uncertainty: 'CSR owes much of its 
popularity to its ambiguities'.4 Endeavouring to avoid both ambiguity and increasing the number of 
CSR definitions, one can venture a working understanding of CSR: voluntary action by business 
which addresses social and environmental impacts while achieving commercial success. CSR is 
seen as business' contribution to sustainable development.5 Accordingly, materials and standards 
about sustainable development and the role of business are relevant to CSR. 
 
The following table shows common CSR initiatives by firms. The table groups these in subject 
areas and identifies key international standards which relate to each area.6 Regulation regarding 
CSR mainly occurs at national levels,7 and some reference is made to these in footnotes with the 
table listing only the general governmental standards at the international level. In addition to these 
general standards, there are also standards on particular industries or areas8 as well as various 
regional standards9 and numerous non-governmental initiatives.10  
                                                
1  Rio Tinto Research/Teaching Fellow; Centre for Energy, Petroleum & Mineral Law and Policy; University of Dundee. 

Email: <j.l.southalan@dundee.ac.uk>. 
2 '[CSR] is still evolving and remains a contested social construct': Harris 2005, 82. This paper proceeds on the basis of CSR as a 

'given', but notes there is still strident opposition to CSR. This opposition is sometimes generally pitched against CSR and 
sustainable development as having any relevance to business (eg. Henderson 2001; Ebeling 2003), but opposition is also more 
specific - against certain common assumptions within CSR (eg. Porter & Kramer 2007; Crowson 2007). 

3 Hammond 2006, 29. A more cynical view takes a longer history from 1960s, suggesting CSR is a response to a threat to survival: 
Brown 2008, 1-3. 

4 De Schutter 2008, 203. 
5 IIED 2008, 2. The opening principle of the OECD Guidelines is that firms should 'contribute to economic, social and environmental 

progress with a view to achieving sustainable development': OECD 2000, II, 1 (The OECD Guidelines are a set of government 
agreed recommendations to companies). 

6 The table was prepared with reference to Welford 2004, 34-35; KPMG 2005; Strandberg 2008; Acutt 2004; UNEP 2005; Aust Govt 
2006; EIRIS 2007; and the standards listed. 

7 EIRIS 2007, 16. 
8 Eg. Extractive Industries Transparency Initiative (transparency and accountability in the extractives sector); Voluntary Principles on 

Security and Human Rights (extractive sector); IFOAM Basic Standards (organic agricultural production); Responsible Care 
(environmental and safety standards in the chemical industry); Kimberley Process (diamonds). Business Principles for Countering 
Bribery; Clean Clothes Campaign Model Code; ); UN Environment Program Finance Initiative (CSR in the finance industry); 
Worldwide Responsible Apparel Production Principles; Calvert Women’s Principles (promoting gender equality and women's 
empowerment); Electronic Industry Code of Conduct); ICMM Sustainable Development Framework Principles (mining & metals 
industries); and CERES Principles (environmental conduct). 

9 Eg. Eco-Management and Audit Scheme (Europe only - environmental performance); NAFTA (the North American trade 
arrangement includes provisions on labour standards addressing association, discrimination and minimum wages; CSC9000T (China 
Social Compliance 9000 for Textile & Apparel Industry); and Canada's GoodCompany Guidelines. 
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Area Action by firm Relevant standards 
workers • equality and non-discrimination 

in workplace 
• staff development 
 
 
• freedom of association 
 
 
• avoiding child labour 
 
 
 
• safe workplace 
 
• hire locally where possible 

• Universal Declaration of Human Rights; ILO Conventions 
1, 30, 47, 100, 110 & 111; UN Global Compact 

• UNESCO Project on Technical and Vocational Education, 
ILO Declaration concerning Multinationals Enterprises and 
Social Policy 

• ILO Convention 98; OECD Guidelines; ILO Declaration 
concerning Multinationals Enterprises and Social Policy; 
UN Global Compact 

• International Programme on the Elimination of Child 
Labour; ILO Convention 182; OECD Guidelines; ILO 
Declaration concerning Multinationals Enterprises and 
Social Policy; UN Global Compact 

• OECD Guidelines; ILO Declaration concerning 
Multinationals Enterprises and Social Policy; Voluntary 
Principles on Security & Human Rights 

• OECD Guidelines, ILO Declaration concerning 
Multinationals Enterprises and Social Policy 

market 
(suppliers and 
customers) 

• labour standards of suppliers 
(incl. child labour issues) 

• labelling 
• consider full life-cycle of 

product11 
• supporting (and investing in) 

firms that have positive 
environmental, social and 
governance outcomes in their 
operations 

• avoid anti-competitive conduct 

• ILO Conventions 144, 148 & 182; International 
Programme on the Elimination of Child Labour 

 
• OECD Guidelines 
 
• UN Principles for Responsible Investment 
 
 
 
 
• OECD Guidelines 

human rights 
(generally) 

• avoid involvement in human 
rights abuses 

• support protection of human 
rights 

• UN Global Compact; Voluntary Principles on Security & 
Human Rights 

 
• OECD Guidelines 

community & 
environment 

• minimisation of social and 
environmental impacts 

• engagement of stakeholders 
• indigenous issues (where 

relevant) 

• UNESCO World Heritage Initiative; OECD Guidelines; UN 
Global Compact 

 
• ILO Convention 169, UN Declaration on the Rights of 

Indigenous Peoples 
bribery & 
corruption 

• avoid seeking/giving improper 
advantage 

• OECD Guidelines; UN Global Compact; OECD 
Convention for Combating Bribery of Foreign Officials in 
International Business Transactions 

management & 
reporting 

• conduct environmental 
monitoring 

• reporting on CSR and 
sustainable development 
performance 

• auditing and certification 
• disclose necessary information 

for taxation assessment in 
country of operation 

• OECD Guidelines 
 
• OECD Guidelines 
 
 
 
• OECD Guidelines 

broader 
engagement 

• support CSR initiatives in 
association with government, 
industry and others12 

• support science and technology 
development in country of 
operation 

 
 
 
• OECD Guidelines, ILO Declaration concerning 

Multinationals Enterprises and Social Policy 

                                                                                                                                                            
10 Eg. Caux Round Table Principles for Business; Global Sullivan Principles of Social Responsibility; Amnesty International’s Human 

Rights Guidelines for Companies; Guide for Integrating Human Rights into Business Management (from the Business Leaders 
Initiative on Human Rights); Fairtrade Standards (standards for socially responsible production and trade); Carbon Disclosure Project 
(greenhouse gases and climate change); Equator Principles (for investment bodies); AccountAbility 1000 Framework ('best practice 
in social and ethical auditing, accounting and reporting'); Ethical Trading Initiative: Base Code (addressing standards for workers in 
global supply chains); ISO 14001 (standards for environmental management systems); ICC Business Charter for Sustainable 
Development; and Sustainability: Integrated Guidelines for Management (SIGMA). A short summary indicating the dozens of CSR 
standards is provided in Zadek 2002. 

11 There are different approaches to responsibility for the product's end-use, with some attributing effects of oil & minerals' end use to 
the producer. See, eg. Henderson Global 2005; Malone 2007; see also Preston 2006, 45-50. 
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There is obviously some cross-over between these categories (eg. 'human rights' covers other areas, 
'stakeholders' can include workers and suppliers) but this table gives a general idea of what can be 
covered by a firm's own CSR actions and initiatives. 
 
It is impossible to consider business' environmental responsibility without reference to the role of 
other actors including government, customers, impacted communities etc. Government's CSR role 
will be assessed in more detail in section 2, but it is first useful to look at some of the divergences 
and difficulties in CSR in general. 
 
Firstly, and importantly for the topic of this panel ('CSR and our planet'), it should be noted that the 
environmental aspects of CSR are the easiest. This arises from a variety of reasons: 
• there are convergences of economic and environmental aims (eg. waste reduction, energy 

efficiency);13 
• measuring and reporting on many environmental criteria is more objective than is possible with 

social criteria;14 
• public health & safety aspects of production are usually the first CSR issue addressed by 

business and its critics;15 and 
• environmental impacts are more amenable to technical solutions, as opposed to the difficult 

cultural/political engagement usually required for social indicators.16  
 
There is an uneasy alliance between the social and environmental aspects of CSR. Both are based 
on the idea that business and economic development must occur on broader than just financial 
grounds, but that can mask the tension between environmental and social aspects of sustainable 
development/CSR. These tensions can be seen, internationally, in the debates about trade and about 
climate change. In relation to CSR, there are occasional disputes where social and environmental 
ends conflict,17 but largely the 'balance' between social and environmental ends is often ignored or 
finessed, leaving it to be faced in future.18 The limitation of conventional CSR is that it focuses on 
how an individual firm should operate, regardless of broader issues at an economic or larger level.19 
Some moves to address these broader concerns are emerging, for example in the concepts of 
'sustainable markets'20 and 'responsible competitiveness'. The latter looks at how to address social 
and environmental concerns while remaining competitive at national/regional level,21 by responding 
the dynamics within the entire market. A less innovative approach is simply to consider whether 
and how social considerations be included within environmental aspects (eg. arguments for and 
against a human right to environment22). 
 

                                                                                                                                                            
12 Where a social issue 'is salient for many companies across multiple industries, it can often be addressed most effectively through 

cooperative models [referring to the Extractive Industries Transparency Initiative as an example, which is supported by various 
resource companies]': Porter & Kramer 2006, 9. 

13 An 'environmental' initiative can simply be a commercial decision, regardless of any CSR justification or absence, eg. DuPont's 
reductions in energy use since 1990 have given savings over $2 billion, McDonalds changes to food wrapping have reduced solid 
waste (and related costs) by 30%: Porter & Kramer 2006, 3. 

14 Measuring social criteria is difficult both in relation to its reliability (can the measurement be accurately repeated, and therefore be 
relied on) and validity (does it actually indicate the underlying issue which is sought to be addressed); see, in relation to the difficulty 
of evaluating non-financial measurement, Chatterji & Levine 2006. 

15 Acutt 2004: 306. The Economist recently noted that concern over climate change is probably the biggest single driver of growth in 
the CSR industry: Econ 2008. 

16 Consequently there is more experience here and lacking on social side: Watchman 2006, 16. 
17 Eg. Saha 2005 (dispute over whether a coffee producer was consistent with CSR - the environmental side saying yes, the social side 

saying no). 
18 Some initiatives and tools which show the extent of the problem include the concepts of 'environmental space' (essentially that every 

human should have the same initial entitlement to resources, eg. Hille 1997) and the 'global footprint' (measuring the area required to 
produce the resources and cope with the waste caused by a person, or operation, or country eg. Hammond 2006). 

19 Zadek 2005, 8. 
20 Borregaard & Dufey 2005. 
21 Zadek 2006. This initiative sets itself the Herculean task of 'reshaping tomorrow's markets'. 
22 See, eg. APF 2008 for a legal analysis, and ICHRP 2008 for a broader consideration of what directions could or should be taken in 

the future. 



CSR, the environment, and false advertising laws 4 
 

 
Macintosh HD:Users:acedunsire:.novell:groupwise:acedunsire:Client:173676:217196:CSR & false advertising.doc 

Not everything a company does to achieve a social/environmental aim should be considered CSR, 
particularly where it is just complying with mandatory laws.23 Workplace safety is an obvious 
example, where minimum legal standards are set at the level considered appropriate for that type of 
operation. This creates an even playing field by preventing firms from gaining a commercial 
advantage through avoiding those standards. Meeting these 'minimum standards' should not be seen 
as CSR, but that does not mean there is no role for law in CSR. There are a range of laws which do 
not require any compulsory action, but instead help to create an environment where CSR are more 
likely to succeed. This is considered in the following section. 
 

2 Government role, and Latin American context 

Having earlier side-stepped the question of how to exactly define CSR, it is easier to consider what 
CSR requires from the law. That can be approached by considering what CSR is supposed to 
achieve. There is an ongoing debate over the 'business case' for CSR, which is perhaps best fought 
by economists and business strategists,24 but much of that debate relates to what exactly is expected 
of CSR and what assumptions are made with implications for the state and law? In short - CSR 
assumes investors and customers will be attracted by the firm's CSR actions.25 That, however, 
requires those investors and customers to be informed and interested, which cannot be achieved by 
the market alone: 

If it is to be attractive to companies, CSR should be sustained by a framework, including a legal 
framework, which not only enables them to voluntarily develop such practices, but which also ensures 
that such practices will be rewarded by the market.26 

 

2.1 Government role in general 
There is general consensus that the state/regulation has a role in making CSR work.27 Markets need 
to reward a business for CSR and punish the converse behaviour. The disagreement arises over the 
extent of the state's role. A helpful structure for understanding the state's role is that government 
CSR approaches includes three categories: facilitating (encouraging firms' actions to result in 
social and environmental improvements, or to adopt CSR initiatives), partnering (engaging in 
public-private initiatives), and endorsing (political & public support).28 
 
Government/legal provision through these various methods can support or encourage CSR 
initiatives by business. Examples of this type of state action are collated in the following table. As 
before, references to any domestic law is in footnotes, and the international standards involving 
governments are specified in the table. 
 

                                                
23 Note that this view differs to others who suggest that in some circumstances 'compliance with minimum legislation can be understood 

as a significant element of the CSR agenda': Fox & o'rs 2002, 1. See also Davidsson 2002, 544. 
24 Eg. Min Dong 2008, Porter & Kramer 2006 at 4, Zadek 2007, Steger & o'rs 2007, Frynas 2005, Vogel 2006; cf Wahba 2008, Hopkins 

& Cowe 2003, Penny & o'rs 2007 at 158-159. Regardless of whether it has been proven to the satisfaction of some analysts, it 
appears that CSR is having financial effect: over 70% of firms responding to a KPMG survey explained their most common reason 
for sustainability is 'economic considerations': KPMG 2005, 18. 

25 Market-based CSR does not happen on its own, but needs to be enabled by incentives, standards and institutions: IIED 2008, 2. In 
summary, the business case is that the firm will benefit because: social responsibility encourages and attracts workers; 
environmental responsibility makes efficient use of resources; responsible stakeholder engagement helps obtain licence to operate; 
consumers will be attracted to the image; investors will back it (giving more access to capital); stakeholders/activists won't disrupt 
operations; and government may preference it in public contracting: De Schutter 2008, 217-218. 

26 De Schutter 2008, 224; see also 205 & 219. 
27 Public policy is pivotal in achieving wider sustainable development benefits from CSR practices: Albereda 2006, 388; see also De 

Schutter 2008, 220-222. 
28 Fox & o'rs 2002, 3-6, who explain the merits of this framework as being 'neutral in that it does not reflect inherent biases toward any 

particular set of public sector actions'. Note that Fox & o'rs consider there are four categories – in addition to the three noted in the 
text above, there is also mandating (defining minimum standards for business performance). However, as explained earlier, this 
paper considers CSR to be the voluntary actions of business and therefore does not include a firm's complying with minimum legal 
requirements. 
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Area Action by state Relevant standards 
Reporting • government reporting to regional body about 

emission from large installations 
 
• requiring reporting from firms of CSR activity29 

• Integrated Pollution Prevention 
and Control Doctrine (European) 

 
•  

Procurement • include specific CSR initiatives in contracting for 
goods/services from the private sector30 

•  

Monitoring • provide institutions/oversight as agreed under 
codes, schemes etc31 

• OECD Guidelines32 

Encouraging • structures allowing, or mandating, company 
decisions and actions on basis of CSR 
considerations (as opposed to purely financial 
considerations).33 

• 5th Environment Action 
Programme (Europe) 

International processes • engage in, and implement, international 
processes that assist CSR initiatives34 

• OECD Guidelines; Kimberley 
Process 

Standards of 
auditing/management 
 

• provide system to encourage/ensure effective 
corporate governance, including equitable 
treatment of investors 

• protect stakeholder rights (including investors, 
employees, creditors & suppliers) 

• require timely & accurate disclosure of matters 
material to the firm's operation 

• OECD Principles of Corporate 
Governance 

 
• OECD Principles of Corporate 

Governance 
• OECD Principles of Corporate 

Governance 
Information access laws 
 

•  • Rio Declaration; UN Framework 
on Climate Change; Aarhus 
Convention (Europe) 

 
State actions along the above lines, either by regulation or non-legislated initiatives, can facilitate 
CSR by helping firms and other parties. State action can assist smaller firms that have insufficient 
resources to be able to address all CSR aspects that larger firms can, for example auditing or even 
community negotiating processes.35 It also helps control the free-rider problem where some firms, 
who avoid changing to new practices, gain from difficult changes made by others.36 Consumers are 
helped by public education and also by regulations about consistency in labelling and certification - 
contributing to informed decision-making.37 
 
A difficulty that has arisen in a few cases is the effect of CSR initiatives on international trade. 
Restrictions perceived to support CSR objectives in one country have been seen as inappropriate 
barriers to trade by producers and governments in another country. Examples of this have occurred 
in relation to carpet production (initiatives against child labour),38 flower sales (eco-labelling 
initiatives),39 and shrimp fishing (initiatives to protect turtle deaths).40 This bolsters the earlier 
observation that attention is needed, not on simply on how CSR can benefit a particular firm or aim, 
but on broader issues (eg. on the relationship between CSR and competitiveness at industry level, 
throughout the supply chain, or even economy wide).41  
                                                
29 Depending on the jurisdiction, the domestic law may require reporting from all companies, just those over a certain size, or just those 

seeking public investment - see list of reporting laws from various countries in KPMG 2005, 40-42. A key international reporting 
standard that many companies use is the Global Reporting Initiative (see n86 below). 

30 Bolton 2008 describes how (in South Africa) government procurement can be used to assist/encourage environmental ends even 
where there is no specific legal provision to do so. 

31 There is widespread acknowledgement of need for codes and monitoring. Without regulation, the less credible codes may drive out 
the better ones because they will be more costly. Monitoring should be a central cost, otherwise many firms have difficulty in meeting 
costs: De Schutter 2008, 221-222. 

32 A recent example of a government-assisted support of CSR in this manner was the UK agencies' report of a firm having breached 
the OECD Guidelines in relation to minerals from Democratic Republic of Congo: UK Govt 2008. 

33 A number of legal developments at domestic level mandate firms to consider broader issues rather than just financial return in 
deciding a firm's strategies and actions. See, eg. Strandberg 2008, 2 & 4; UNEP 2005; cf Thornton 2008, 398. 

34 There is an annual Inter-American Conference On Corporate Social Responsibility, organised through the Inter-American 
Development Bank. The forthcoming conference is on Colombia in December 2008 entitled The business of Inclusion. 

35 Eg. In Australia, the national government funds community organisations to advise and represent indigenous groups in their dealings 
with developers; Aust Plmnt 2006, chap 2. 

36 eg. Acutt 2004, 311. 
37 De Schutter 2008, 221. For firms to be rewarded by customers, the customers need accurate, transparent information (and that may 

involve policing false and misleading advertising): De Schutter 2008, 230-233 
38 Fox & or's 2002, 21. 
39 Fox & o'rs 2002, 12. 
40 WTO 1998. 
41 Lenssen & ors 2006. 
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2.2 Country differences 
The preceding discussion assumed that CSR is the same everywhere. The reality, of course, is that 
the social, political and economic conditions in each country form different contexts within which 
CSR can operate.42 Countries have different economic structures, and societies also have differing 
expectations of their state.43 Differences relevant to CSR can include: 
• varying market -v- government responsibilities in relation to social challenges (such as 

unemployment, health care, pollution etc); 
• the degree of centralised or diversified regulation; 
• the composition and approaches of economic actors (eg. cooperatives, unions, % of small 

business enterprises); 
• different approaches to corporate governance;44 and 
• national circumstances requiring the emphasis of a firm's CSR45 (eg. operating in areas with 

large indigenous populations sees more emphasis on these implications; whereas in southern 
African many CSR initiatives address HIV in the workforce and dependents). 

Another significant impact on government interaction with CSR is the amount of resources and 
capacity available to the state. This results in variations in regulatory effectiveness and 
implementation within the state46 and also the state's international involvement.47 
 
None of this means a change to the basic idea of CSR - the change is instead in the methods and 
priorities used to create the desired CSR result (ie. that business succeeds financially, socially and 
environmentally). The challenge for government bodies is 'to identify priorities and incentives that 
are meaningful in the local and national context and to build on existing initiatives and capacities'.48  
 
Before considering CSR in the Latin American context, it is helpful to understand the influences on 
CSR's effectiveness within any nation. A 2007 study across many countries showed that corporate 
social responsibility correlates with economic development (ie. per capita wealth), economic 
freedom (ie. free-market), political freedom (ie. lack of repression) and accountability (ie. lack of 
corruption).49 Where these are lacking, CSR has not worked well50 because people are less able to 
consume 'ethically', there is less social monitoring, and less capital.51 
 
Graphs of these key CSR requirements (wealth, freedoms, corruption) reinforce that Latin America 
has a very different context to most OECD countries, and certainly in comparison to those countries 
from which nearly all English-language CSR analysis and standards originate (ie. USA, UK, 
Canada, Australia). Obviously, caution must be taken in making any 'regional' analysis because 
there are great variations within any region.52 This is true of Latin America and the OECD, but even 
acknowledging the variation within each region, there is still a stark comparison of Latin America 
against OECD countries.53 In the following graphs, the particular indicator (eg. population wealth, 

                                                
42 Baughn & o'rs 2007, 189-190; Acutt 2004, 314; De Schutter 2008, 226; Lenssen & ors 2006; Zinkin 2007. 
43 Eg. Albereda 2006, 393-396 (generally); Aust Govt 2006, 33-54 (generally); Lewicka-Strzalecka 2006, 441 (analysing former Soviet 

countries). 
44 Strandberg 2008, 3; Küskü 2007, 83-84. 
45 Baughn & ors 2007, 192 
46 Acutt 2004, 314. 
47 Eg. There is little developing country use of OECD procedures: Fox & o'rs 2008, 20. 
48 Fox & os 2002, iii. 
49 Corruption, in particular, 'warps the rules of the game' and is the greatest of all these obstacles to CSR approaches: Baughn & ors 

2007, 194 & 201. 
50 Baughan 2007, 201. 
51 De Schutter 2008, 224; Davidsson 2002, 531. 
52 Baughn & ors 2007, 201 
53 There is one country in both groups (Mexico). However, in the following graphs, Mexico is shown in the Latin American group and 

not 'double counted' by appearing again in the OECD data. 
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corruption, etc) is measured on the y axis, and the x axis has each country, with varying column 
widths according to their population. Only a few countries are specifically identified, owing to 
space. The actual figures are not important - it is the general trends that need to be appreciated. In 
each graph the Latin American countries54 are grouped on the left side from lowest to highest (in 
that particular indicator) followed by the OECD countries, also in ascending order.  
 

Corruption55 

 

Population Wealth56 

 

Economic Freedom57 

 

Political Freedom58 

 
 
These graphs show there is considerable difference, in each of these indicators, between the Latin 
American 'norm' and the situation in those countries from where most CSR analysis derives.59 
Perhaps the most significant point, though, is the serious poverty experienced by large sections of 
Latin America's population. CSR has to find its place in a much greater focus on economic 
development in Latin America,60 as against its context in the comparative comfort enjoyed by most 
OECD populations. There are two significant areas of attention for assisting developing country 

                                                
54 Not every country in Latin America is included. Some of the smaller countries are not included because it was not possible to obtain 

the relevant data to enable comparison for these across all four factors (economic freedom, political freedom, corruption, and 
population wealth). 

55 Data from TI 2008. Note this index is a 'perceptions index' and includes survey information of how people perceive various factors, 
so there is some subjectivity involved in countries' scores (eg. see Lambsdorff 2006, 86-87) and this also requires caution in the use 
of the data (eg. see Louis, G, 2007). However it is the most easily available information enabling a global comparison between these 
countries. 

56 Data from UNDP 2008. This shows per capita gross domestic product (GDP), adjusted for purchasing power parity (eg. US$1 will 
buy more in Ecuador than it will in the United Kingdom, so their raw GDP's are adjusted to enable an accurate comparison). 

57 Data from Wall Street Journal & Heritage Foundation, 2008. 
58 Data from Freedom House 2008. The political freedom index for these countries was originally given from 7 (little freedom) to 1 

(considerable freedom). However these figures have been inverted to allow easier comparison with the other graphs. 
59 'The CSR agenda to date has been largely shaped by multinational corporations, consumers, investors, and governments based in 

industrial countries…which generates the potential for trade-related tensions and accusations of “privatized neocolonialism.”: Fox & 
o'rs 2002, 25. 

60 Peinado-Vara 2006, 62. In relation to development, the following quote makes an interesting reflection, particularly as it comes not 
from some ideologically driven NGO but the Inter-American Development Bank: 'There are many recipes for achieving development 
for all. One factor that is often contentious, and more so in Latin America than in other part of the world, is the degree of reliance on 
well functioning private markets: the legacy of the Washington Consensus is that there is no consensus at all. The liberal school of 
thought still proposes faith in the machinery of private markets…': IADB 2006, v. 
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governments' involvement with CSR. These are: increased government capacity61 and creating a 
climate or conditions in which business, and as a result CSR, can operate.62 
 

2.3 Latin America 
Most of the dynamics noted earlier, in relation to CSR and governments in general, are also present 
in Latin America, providing further examples of the complexities for CSR to deliver practical 
differences on the ground. A study looking at CSR and the banana industry noted that while 
Chiquita had introduced CSR initiatives these had minimal effect because of the larger trade context 
(in particular US and European trade restrictions and supermarkets' bulk purchasing and price 
wars).63 Another factor is that Latin America has a greater prevalence of small/medium 
enterprises.64 Unlike big business, small/medium firms tend to more be labour intensive and have 
greater local involvement. CSR methodologies, which have been developed for large business, need 
to be adjusted for the different dynamics65 of smaller business ventures.66 
 
A 2005 global survey by KMPG considered there was weak impetus from Latin American 
governments in relation to CSR.67 This is similar to another report, in 2007, which noted relatively 
slow growth of CSR investment and practices in companies in Latin America,68 stating '[a]part from 
corporate philanthropy, which is implemented at local community and national levels, observers 
report there is still much to do in promoting real implementation and in disseminating the social and 
economic benefits of responsible business practices'.69 The long tradition of corporate philanthropy 
in Latin America has provided various benefits to society but '[t]he problem is that donating 
financial resources or employees’ time might fit the budget one fiscal year but not the next. In order 
to have a long-term impact on improving people’s livelihoods the private sector must have an 
incentive to be engaged in such projects on a permanent basis'.70   
 
Given that economic and other factors contribute to a country's CSR potential, it is not surprising 
some Latin American contexts may not compare favourably with OECD countries.71 However there 
are many CSR initiatives which governments in Latin America have undertaken, highlighted in 
various articles and studies.72 Some of these are summarised below. 
• ProNicaragua (Nicaragua) - The Nicaraguan Government body which promotes foreign 

investment, ProNicaragua, gives additional attention and encouragement to companies with 
proven CSR practices elsewhere.73 

                                                
61 There needs to be resourcing and capacity for government agencies to be able to effectively support CSR: Fox & o'rs 2002, 20; see 

also Peinado-Vara 2006, 62. 
62 This requires 'basic governance characteristics of attractive investment locations, including freedom from corruption, effective 

administration of tax systems, regulatory certainty, and an effective judicial system'. Particularly for CSR, attention is needed to 
'rights of public participation and access to information and effective access to justice'. Over-regulation or regulatory uncertainty can 
deter pro-CSR investment and enterprise development: Fox & o'rs 2002, 25; see also Peinado-Vara 2006, 62. 

63 Prieto-Carróz 2006, 6-7. 
64 Globally, about 90% of businesses are small/medium, but this is higher in Latin America, with small/medium firms constituting about 

95% of business throughout Latin America, and generating between 40-60% of employment and 30-50% of GDP: Vives 2005, 1. 
65 Relevant here, small/medium firms have: better local links & knowledge, but less technical and global knowledge; a lower skilled 

workforce; lack of access to finance; less NGO attention; and customers (where supplying large companies) may exert more 
pressure: Vives 2005, 1-2. 

66 The conclusion is that it is better to build on what small firms are already doing, rather than expecting to be able to integrate CSR into 
'an existing corporate strategy' of small firms: Vives 2005, 11. 

67 KPMG 2005, 15. 
68 EIRIS 2007, 22. 
69 EIRIS 2007, 22. 
70 Peinado-Vara 2006, 63. 
71 A more detailed analysis of the history and influences on CSR in Latin America is provided in Gutiérrez & Jones 2004; see also 

Puppim de Oliveira, J, 2006. 
72 There are also many examples of CSR initiatives where a firm's management and marketing have brought environmental and social 

benefits with no government involvement at all (eg. in Peinado-Vara 2006; IADB 2006, 65). However, from a legal perspective, that 
dynamic is not as relevant as examples where state regulation/assistance has assisted a CSR outcome. 

73 Pereira 2008, 169. 
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• São Paulo Stock Exchange responsible investment index (Brazil). Part of Bovespa (São Paulo 
Stock Exchange) deals with shares in companies that have adopted corporate governance 
practices and disclosure requirements exceeding Brazilian laws. 'The national government is 
supporting the new exchange with a directive that allows pension funds to invest a higher 
percentage of assets in domestic equities, as long as they are listed'.74 

• Certification in Sustainable Tourism Program (Costa Rica). A program, subsidised by the 
Costa Rican government, to promote sustainable tourism. The program is run by a voluntary 
committee (comprising government, NGOs, industry, and academia) and addresses issues 
including standards for environment and community relations. 'The scheme is often held up as 
one of the best models of tourism certification. In June 2001 six other Central America countries 
agreed to promote a regional scheme based on it'.75 

• Sustainability reporting (Buenos Aires). City Council laws requiring sustainability reports 
(drawn from the Global Reporting Initiative) to be provided by companies with more than 300 
employees and specified income levels.76 

• Green Markets Program (Colombia). A Colombian Government program to encourage the 
production of “green” goods and services for national and international markets. The program 
involves a range of indicators including national eco-labeling program, promoting organic food, 
projects to the reduce Greenhouse Gases; and promoting the production of environmental 
friendly goods and services.77 

• Volkswagen Project: Better Health and Safety for Suppliers (Brazil). A pilot project aimed 
at creating sound social, economic and environmental conditions in developing countries. This is 
based on the framework of the UN Global Compact and the ILO’s International Labour 
Standards 'the project aimed at reducing occupational safety and health risks for employees at 
Volkswagen and its suppliers in the target countries'. The project also provides for national 
workplace safety and CSR committees.78 

• National Tripartite Agreement on Benzene (Brazil). An agreement between trade unions, 
industry and the national government, which sets out conditions for the use of benzene.79 

• Energía Social (Colombia). An initiative of the electricity provider, Union Fenosa, with the 
national and local governments. This responded to a situation where about 2 million people had 
illegal and unsafe access to electricity. Changes in the provision of, and billing for, electricity 
were undertaken to give these people regular access to electricity.80  

 

3 Regulation: CSR statements and false advertising 

As noted earlier, there is general agreement that the state/regulation has some role in CSR, but 
disagreement on the extent of that role. It is difficult (? impossible) to determine an appropriate 
extent of regulation at an abstract or general level. Accordingly this paper focuses on one particular 
aspect - CSR statements and false advertising - to better understand what the law is or should be in 
that regard. The term 'CSR statements' is used in this paper to mean any statements addressing CSR 
issues, eg. material like an annual report, press release, statement of values, product advertising, 
industry promotion etc. 
 

                                                
74 Fox & o'rs 2002, 10; EIRIS 2007, 22. 
75 Fox & o'rs 2002, 13. 
76 GRI 2008. 
77 Fox & o'rs 2002, 12. 
78 ILO 2008, 14 
79 Fox & o'rs 2002, 23. 
80 Peinado-Vara 2006, 62 
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This section of the paper also adopts a more jurisdiction-specific approach because there are 
significant peculiarities of constitutional law/public law (eg. free speech, governmental powers, 
consumer rights etc) which change considerably between jurisdictions. The remainder of this paper 
concentrates on Australian law, although some other examples are included as well. 
 

3.1 Justification for regulation 
The question of what regulation should exist of CSR statements can be approached by asking what 
CSR is designed to achieve. If we understand CSR as essentially a voluntary act to address 
environmental and social impacts while achieving commercial success, then the question is: what is 
the role of CSR statements in that? 
 
CSR statements are used to give information about the firm to other parties (eg. investors, 
consumers, suppliers, regulators, the community etc). For the market/economic forces to support 
CSR objectives, the information in a CSR statement must be reliable thereby offering a basis for 
parties' decisions and actions.81 A system in which information is publicly available, regardless of 
its accuracy, will hinder the desired objectives of CSR because parties will not know the validity of 
information and so be unable to act consistently with CSR objectives.82 Accordingly, attention is 
required on material that firms release commending their own CSR activities83 but attention is also 
merited on what is published by non-business parties, as pointedly observed by management-guru 
Michael Porter: 

Rigorous and reliable ratings might constructively influence corporate behaviour [but] the existing 
cacophony of self-appointed scorekeepers does little more than add to the confusion.84 

 
How should a society ensure, then, that CSR statements are sufficiently reliable to ground market 
and wider decisions (ie. to preference firms and products consistent with CSR, and avoid the 
opposite)?  
 

3.2 CSR reporting 
CSR reporting, as part of a firm's annual report or in a separate document, is becoming increasingly 
common85 with various international reporting standards available.86 Unsurprisingly, CSR reporting 
is prevalent in wealthy countries and among large corporations, and less common in poorer 
economies.87 
 
                                                
81 The system, however regulated, needs to provide 'reliable information [which] is [central to] democracy and efficient free markets, 

and [so]...reasonably accurate reporting of labor and environmental aspects...[is important for] consumers, investors, and workers.... 
Within any such reporting system, corporations should support sanctions and standards that reward relative accuracy and 
discourage seriously negligent and misleading speech': Mayer 2007, 66; see also Acutt 2004, 313; Kane 2003, 1. 

82 Copious marketing and attractive branding can mask the CSR substance (or lack thereof) of firms' products/services, resulting in the 
market acting in response to the marketing rather than the desired CSR dynamics: Bernstein & Hannah 2008, 595; see also Aust 
Govt 2008, 1. 

83 '[P]oor performers can design their own metrics with high-sounding names, give themselves passing marks, and deceive customers 
or other stakeholders. [One US company], for example, has a long list of recent honors on their web site. [T]he proliferation [of 
stanards] confuses many consumers and socially responsible investors so that they reduce the importance they give to the metrics 
with high validity. For example: The American Forest and Paper Association's Sustainable Forest Initiative has been criticized as 
being a weak, industry-backed standard that dilutes more strict certifications': Chatterji & Levine 2006, 30 

84 Porter & Kramer 2006, 2.  
85 KMPG 2005, 7. 
86 One international reporting standard with considerable support is the Global Reporting Initiative, which are used by over 500 

companies in over 50 countries for reporting: KMPG 2005, 7. The GRI Guidelines were developed through a multi-stakeholder 
process, to provide globally applicable sustainability reporting guidelines. There have been subsequent additions to this with 
guidance for small to medium companies and have also prepared sector specific guidance, including for financial services, mining & 
metals, public agencies, telecommunications. 

 The International Standards Organisation has proposed to issue guidelines for CSR, with extensive engagement and input into the 
draft. It was proposed to be released in 2008 but now is scheduled for 2010, which perhaps indicates the difficulties in reaching an 
agreed text. 

87 KPMG 2005, 15-17. 
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Company reporting to date has largely focussed on environmental issues88 however there is 
increasing sustainability reporting89 and growing legal requirements for environmental and social 
issues to be included in annual reporting.90 There are also increasing laws and proposals 
encouraging CSR reporting.91  
 
There needs to be vigilant guard against fixating on CSR reporting. Reporting is important, but is 
not of itself the basic issue sought to be addressed (which remains that firms should balance their 
financial, social and environmental performance). Unfortunately, the ease with which CSR reports 
can be counted and measured can easily overshadow more important issues that should be 
considered. The Australian Government said, in 2005, that 'sustainability reporting...is becoming 
one of the basic criteria for judging the social responsibility of organisations'.92 If that is correct, it 
is a concern.  
 
The danger of fixating on reporting is that analysis can slip from what companies say (which can be 
easily measured) to treating this as the truth of what companies do (which is much harder to 
measure, and should not be assumed from the what is said). One example arises from a 2007 
analysis which reported an earlier study as finding 'that there tended to be more [CSR] activity in 
Northern Europe than Southern Europe. In Europe the most philanthropic companies were found in 
Norway, the least in Spain'.93 However the earlier study94 was not about companies' actions but just 
their policies, and in fact simply what companies say about their policies.95 Another good example 
that attention to reporting can miss more important dynamics is Enron: before its rapid demise, 
Enron was a model corporate citizen.96 
 
There is widespread criticism that CSR reporting suffers from a lack of standardisation and 
independent verification.97 This is unsurprising if, as one analysis states, most firms see CSR 
reporting as stakeholder management and not as stakeholder engagement.98 One potential control in 
response to this may be provided through false advertising laws. 
 
Obviously, controls of misleading/false statements will not address all the matters that require 
attention in regulating CSR reporting.99 However the slow progress on broader CSR regulation100 

                                                
88 Aust Govt 2005, 7. 
89 Aust Govt 2005, 38-39. 
90 KPMG 2005, 19. 
91 Eg. In Australia, company law requires each firm's annual report to detail the firm's performance in relation to 'any particular and 

significant environmental regulations [which cover the firm's operations]': Corps Act 2001, s299(1)(f); and stock exchange 
encourages reporting which would address some CSR aspects (Corps Act 2001, s793C & 1101B; ASX 2007, Principle 3 & 
Recommendation 3.1; ASX Rules nd, 4.10.3). 

92 Aust Govt 2005, 7. 
93 Baughn & o'rs 2007, 190 (emphasis added). 
94 Welford 2004 & Welford 2005 
95 The study involved asking firms, by e-mail, whether they had a CSR-related policy (and if so, asking further questions about it). The 

firms' answers were not verified but were simply analysed as is. The e-mails and questionnaire were only in English language, and 
response rates were high in the English-speaking countries and European countries with better abilities in English and lower in 
countries with less ability or where English is not the official language. The study suggested the low response from those countries 
'[M]ight be explained, in part, by the fact that all communications and the questionnaire were in English' (Welford 2004, 37; Welford 
2005, 36). However, this caveat was missed and two years later the study is reported as the basis for observations about the 
countries. 

96 'Until the scandal broke out, Enron was considered one of the model corporate citizens and most admired companies in America, 
and its shares were widely held by socially responsible funds. No one really saw what was coming. Without objective and behavioral 
indicators of CSR, research in CSR will not have the capacity to predict the direction of the socially responsible business practices of 
a corporation. After all, what counts in CSR are the actions, not the words': Min Dong 2008, 66 (emphasis added). Encouragingly, 
there is a move 'away from compliance-related disclosure of quantitative data [and] to[ward] the reporting of relevant information that 
is material to the organization's key stakeholders and decision-makers': KPMG 2005, 18. 

97 eg. Hess & Dunfee 2007, 7; Acutt 2004, 313; CorporateRegister 2008, 5. 
98 Hess & Dunfee 2007, 27. 
99 This includes: 

• making incentives for accurate reporting (rather than just punishing inaccurate reporting, eg. Aust Govt 2007, 59); 
• harmonising reporting requirements (particular in federal jurisdictions where more than one level of government may require 

reporting, can be a significant burden, eg. Aust Govt 2007, 211-214); 
• using appropriate thresholds for reporting (so that minor operations not unduly burdened, eg. Aust Govt 2007, 212); 
• addressing site level reporting (rather than just company-wide reporting); and 
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calls for attention to providing tangible controls while the broader picture progresses more slowly. 
One example of this can be the application of false advertising laws to CSR statements. 
 

3.3 False advertising laws 
Australia's legal system provides a potential tool to address one aspect of regulation of CSR 
statements, through false-advertising laws. The nation-wide laws prohibits activity in business from 
being 'misleading or deceptive or likely to mislead or deceive' and also bans misrepresentations 
about goods/services.101 The laws cover statements as well as actions, and are quite strict: 
• there is no need for intention (a statement can breach the law against misleading/deceptive 

conduct even where the party acted honestly and reasonably and did not mean to deceive);102 
• silence can be misleading103 as can partial disclosure (even if what is said/written is true, the 

circumstances and parties' relationships and background may demand more, so that it is 
misleading to withhold certain information);104 

• statements limiting the party's liability, or asserting that the reader acts under their own 
responsibility, will not operate to protect what is otherwise misleading;105 and 

• representations about the future, or predicted results, can be held misleading.106 
 
Procedurally, the laws are also wide. They permit anyone to bring proceedings alleging that an 
organisation has issued false/misleading statements as part of its business - proceedings can be 
brought by the government, competitors, customers, the public, and community groups (even where 
the party making the complaint has not suffered any loss because of the firm's actions).107 Where a 
statement is false/misleading, the court has a broad range of remedies it can grant including: 
compensatory damages,108 granting an injunction against ongoing false/misleading statements or 
conduct, ordering corrective advertising,109 and ordering the issue of refunds or voiding of 
contracts110. 
 
There have been a range of prosecutions and investigations in Australia about environmental 
claims.111 Advertising has given the most examples of regulation of firms' CSR statements. The 
consumer protection laws in Australia have been used to declare a range of advertisements illegal 
where firms were unable to substantiate the claims/implications in the information they published. 
This includes claims about a 'carbon-neutral' car,112 'biodegradable' plastic bags,113 and advertising 
an 'environmentally friendly [gas] for a new ozone era - keeping the world green'.114  
 

                                                                                                                                                            
• addressing supply chain issues (so that a firm cannot report its own commendable operations, while relying on suppliers with poor 

CSR approaches, eg. Chatterji & Levine 2006, 35-37). 
100 There is considerable, and ongoing, debate over the necessity and extent of regulation of corporate activity for CSR objectives. 

Internationally, this can be seen in the unsteady progress in the United Nations Draft Norms on Corporate Responsibility (eg. 
Martens 2008, 2-14; Ruggie 2008, 1-2). Domestically, there are debates over the extent regulation (eg. 'Self regulation is appropriate 
for complex and difficult issues like corporate social responsibility that do not necessarily require an industry wide solution...A self 
regulatory model allows a solution tailored to each entity’s circumstances and the demands of the relevant market. If there is genuine 
community agreement about the value of corporate ethics then provisions affirming their place in the life of the corporation would 
quickly gain acceptance as best practice?': Lumsden & Fridman 2007, 27). 

101 TPA 1975, ss52, 53 & 75AZC; see also Spencer 2003, 307-313. 
102 Eg. Parkdale -v- Puxu 1982, [7] per Gibbs CJ; Hornsby -v- Sydney 1978, [18] per Stephen J (Barwick CJ & Jacobs J agreeing). 
103 Eg. CPI -v- Stora 2007, [68]; see also Pengilley 1997. 
104 Fraser -v- NRMA 1994 at [61] & [94] per Gummow J. 
105 Lezam -v- Seabridge 1992. 
106 Bowler -v- Hilda 1998. 
107 TPA 1975, s80 & 163A; see also Motorways -v- Macquarie 2000, [20] per Gleeson CJ & McHugh J, [35] per Gaudron J, [101]-[107] 

per Gummow J; see also Spencer 2003, 312. 
108 TPA 1975, s82 & 79B. 
109 TPA 1975, ss80 & 86C; see also Janssen -v- Pfizer 1985. 
110 TPA 1975, s87. 
111 Aust Govt 2008, 9-13. 
112 ACCC -v- Holden 2008 
113 ACCC -v- Lloyds 2004. 
114 ACCC -v- Sanyo 2003. 
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A similar situation exists in the UK. Recently, Shell was ruled to have breached a code on 
advertising and marketing115 because of an advertisement promoting its sustainable approach in 
connection with its north American oil sands and refinery projects.116 The advertisement's content 
and use of the word 'sustainable' implied an environmental priority which the projects were not 
shown to have.117 
 
Australia's false advertising laws apply more widely than just advertisements. The laws also cover: 
• a firm's promotional activities (to supply goods/services to actual or potential consumers);118  
• production of an industry-promoting film by the government and a group of firms;119  
• advertisements promoting an industry in general (rather than any particular firm or product);120  
• a prospectus sent to an organisation's members;121 
• contractual (and pre-contractual) negotiations;122 and 
• even statements of someone not involved in business who seeks to encourage others to do 

business with a particular firm.123  
 
Voluntary CSR standards and codes can be strengthened through false advertising laws. For 
instance, Australia and New Zealand have energy and water consumption standards and labelling 
and these have been used to ground consumer protection laws.124 Similarly, in the UK, voluntary 
standards can be used in determining the validity of environmental claims as part of the regulation 
of misleading statements.125  
 
To date, there have been more application of Australia's false advertising laws to environmental 
rather than broader social or CSR issues. The application of these laws to social/CSR issues will not 
involve a change in the law's basic concepts (ie. how it operates and what sort of conduct is 
covered). However, as noted earlier, the increased complexity of 'measuring' social conduct and 
also determining what is appropriate, will likely result in false advertising being less effective in 
regulating this aspect of CSR statements. 
 

                                                
115 UK advertisements are subject to a self-regulatory code on advertising and marketing (CAP Code 2003) which provides for 

complaints to be heard by an independent body called the Advertising Standards Authority. 
116 ASA - Shell 2008. 
117 ASA - Shell 2008. In its defence, Shell explained that sustainable development involves a balance of economic, social and 

environmental factors and the projects were consistent with that balance. The Advertising Standards Authority accepted this but 
ruled that the advertisement suggested an environmental priority, not an environmental approach balanced with social and economic 
factors. 

118 Concrete -v- Nelson 1990, at [8] per Mason CJ, Deane, Dawson and Gaudron JJ. 
119 Glorie -v- Chip & Pulp 1981, (claim about misleading statements in a documentary film on forest management commissioned by 

Government and industry - the court found the fair trading laws could apply, because the film was part of 'trade or commerce', but 
that the film was not relevantly misleading) 

120 Tobacco -v- AFCO 1992, in particular '[A] corporation, formed to promote the interests of a particular industry or whose activities are 
directed at representing members of that industry in promotional activities, acts "in trade or commerce" when conveying 
representations about that industry's product to the general public' at [32] per Hill J; see also [7] per Foster J (Court found that a 
tobacco industry advertisement stating that there was no 'evidence…which proves scientifically that cigarette smoke causes disease 
in non-smokers' was misleading). 

121 Fraser -v- NRMA, 1994. 
122 Cornwall-Jones 2000. 
123 Meadow Gem Pty Ltd v ANZ Executors & Trustee [1994] ATPR (Digest) 40-130 (claim in relation to assertions by a government 

Minister that a particular bank was in sound financial shape and involved no risks to investors); see Fasold -v- Roberts 1997.  
124 Aust Govt 2008, 17-21 (some standards also have their own enforcement mechanisms, but the laws about false/misleading 

statements also apply to misuse of these standards). In one case, a company sold air-conditioners with labelling under Australian 
standards. However the air-conditioners did not operate at the level claimed on the label, and the government regulator investigated, 
leading to a court-enforceable undertaking with the firm offering up to $3.1 million in rebates to parties who bought the mis-labelled 
products: ACCC - LG 2008. 

125 'ISO 14021…and the Green Claims Code are voluntary and companies are not required to comply with them per se. However… 
powers under the Trade Descriptions Act [regulate] claims which are demonstrably false or are found to be misleading [and there are 
also powers under the Control of Misleading Advertisement Regulations 1988]. Both will take appropriate account of the detailed 
guidance in [the voluntary standards] when investigating complaints about environmental claims': UK Govt 2003, 6. 
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3.4 Conclusions 
False advertising laws do not prevent firms from promoting their CSR initiatives for commercial 
advantage, but simply require that any such promotion/advertising must be done accurately.126 
Companies have breached the law when they cannot substantiate their claims.127 
 
In jurisdictions with sufficiently wide false advertising laws, these can provide a useful way to 
provide some control over the validity of CSR statements. Using false advertising laws provides an 
already understood jurisprudence, potentially saving on the resource costs of new regulation for 
CSR statements.128 The critical issue is whether the competition law is effective in achieving what it 
is sought in relation to CSR statements, because if the law is too weak or uncertain in its 
application, it will not provide relevant control.129 
 
Regulation over misrepresentations in CSR statements is only one part of a broader question of 
CSR regulation.130 However its contribution to encouraging more reliable CSR information would 
enable the market to act more confidently on the accuracy of CSR statements.131 
 

                                                
126 See, eg. Baue 2003. 
127 Eg. in ASA - Shell 2008, ACCC -v- Sanyo 2003. In various jurisdictions, the authorities have released guidelines warning against 

the use of vague terms like 'green', 'sustainable', 'environmentally friendly' etc because these can risk misleading consumers and 
thereby breach the law (eg. Aust Govt 2008, 12-14; UK Govt 2003, 11; EC 2000, 7). 

128 Cowan 2007, 11 (talking here of competition law in general, of which false advertising law is one part). 
129 Australia's false advertising laws are stricter than some other jurisdictions, in particular because of the absence of constitutional 

arguments about free speech (Australia has constitutional protections for free speech on political matters, but not in the business 
sphere: Spencer 2003, 298). In the US, by contrast, the constitutional provisions were significant in litigation over a CSR statement in 
Kasky -v- Nike 2002; see Hess & Dunfee 2007. From one US perspective, 'the most important issue in this [Kasky] case is whether 
Nike's...statements were commercial or non-commercial speech [and therefore received constitutional protection or not]': Ki 2004, 
420 - apparently more important than the actual CSR practices or whether what Nike said was accurate? 

130 See n99 above and related text. 
131 Kane 2003, 2 (talking here in relation to financial information rather than CSR information in general). 
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