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ABSTRACT 

In a report written by the Aboriginal Consultative Group in 1987, 

there was a claim made that the Aboriginal Administration Act of 

1936 was "harsher and more discriminatory than its predecessor, the 

Act of 1905" [The Educational Voice in Education, 1978:8}. 

Furthermore, the report claims that the laws and policies of the 

twentieth century were harsher than the laws and policies of the 

nineteenth century. This research examines the political activity in 

the area of Aboriginal Administration in Western Australia beginning 

in the nineteenth century and ending with the 1936 Aboriginal 

Administration Act. Primary and secondary sources were used to 

determine if the claims found in the "Educational Voice in Education" 

were correct in their assertions. 
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CHAPTER 1 

INTRODUCTION 

In 1987 a report compiled by the Western Australian Aboriginal 

Education Consultative Group examined the educational needs of 

Aboriginals in Western Australia. This report, The Aboriginal Voice in 

Education, claimed that 

many of the harshest laws and policies are aspects not of 
nineteenth century history, but of the present century. In 
many respects, the Aboriginal Administration Act of 1936 
was harsher and more discriminatory than its 
predecessor, the Act of 1905 (1987:8). 

Two research questions can be asked concerning the above claims. 

First, was the twentieth century harsher in its laws and policies than 

the nineteenth century? There are major educational implications in 

researching the validity of the above claims. If the Acts and policies of 

the twentieth century were harsher one may ask to what extent these 

past negative experiences influenced Aboriginal opinions and beliefs 

concerning the value of education for their children or grandchildren. 

Second, the report claims that the Aborigines Amendment Act of 

1936 was harsher than its predecessor the Aborigines Act of 1905. Is 

this a valid claim? Theoretically, the Government claimed to be 

introducing protectionist legislation, such as the Act of 1905, in order 

to protect Aboriginals from violent confrontations with the colonists. 

What was the price of this legislated "protection" on the provision of 

education for Aboriginals in Western Australia? 
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According to two authors the "protectionist Acts" had deep effects on 

the social and educational experiences of Aboriginals. In 1979, 

Aboriginal author Ken Colbung stated that 

its effect on the Aborigines involved produced a deep 
seated resentment of authority, particularly in relation to 
the police, members of the Department of Health, and 
what was then called the Department of Native Welfare. 
Confined as we were, this made many of us aggressively 
antisocial or, if not that, apathetic (plOl). 

Similarly, Kay Thies, researched the viewpoints of Aboriginals in the 

East Kimberley and found that due to the so called protectionist Acts 

almost all East Kimberley families have experienced 
dislocation and family separation; personal histories 
describe how children were taken to mission settlements 
for schooling without the consent and full understanding 
of their parents (1987:22). 

Analyzing the policies and laws behind the Aborigines Act of 1905 as 

amended by the Act of 1911 and 1936, may explain, at least in part, 

the origins of the seemingly apathetic attitude that many Aboriginals 

have towards education and the school svstem. It mav also aid 

educators in ensuring that new educational policies serve to re

assure Aboriginal people of a future instead of reminding them of 

their dismal experience of education in the past. 

In order to address the stated research questions this study will 

analyze political activity from the nineteenth century, as well as, 

specific legislation and policies from the Aborigines Act of 1905 as 

amended in 1911 and 1936. Evidence was collected from primary 

sources such as government legislation, Parliamentary debates and 

Royal Commissions reports. Secondary documents were utilized 

which commented on historical, political and sociological records an 

interpretations of the past. The study is limited to the first half of the 
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twentieth century in order to investigate the claims made by the 

authors of the report. 
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CHAPTER 2 

THE LEGAL SYSTEM 

2.1 Law in the New Colony 

After the colonization of Western Australia, two controversial issues 

regarding the implementation of legal systems in the colony were 

under discussion. 

First, there was the problem of colonists taking the law into their own 

hands and conducting punitive raids on Aboriginal communities. 

There were two solutions to this problem. The Government could 

have armed the Aboriginals and allowed them to fight back or they 

could have stopped the colonists from making such punitive raids 

through strict government legislation and protectionist policies. 

Understandably, allowing more racial violence by supplying 

Aboriginals with weapons was not a solution. Instead, the 

government attempted to curb the racial conflicts through restrictive 

Aboriginal policy. 

Second, there was the problem of deciding whether the Aboriginal 

population had been conquered or colonized by the British. If the 

Aboriginals had been conquered then they would have been able to 

keep their "own system of law amongst themselves"; however, "if they 

were British subjects by colonization they were bound by the same 

system of laws and punishments as the settlers in each Australian 

colony" (Green 1984:161). 

Also debated was the manner in which intertribal offences would be 

treated in the courts. Was English law to be applied in situations 
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where Aboriginals committed offences against one another or only in 

the case of offences against Europeans? 

2.2 The Question of Citizenship 

2.2.1 British Imperial Control over Aboriginal Affairs 

Historically Aboriginal policy concerning colonial rule was based on 

principles already existing in the British political system. British 

colonial policy was decided in the Colonial Office in London. Opinions 

as to the specific goals of British colonial policy vary amongst 

different researchers. 

Marchant is of the opinion that British colonial policy concerning 

Aboriginals had two specific goals: paramountcy and protection. The 

first goal was to use legislation in a manner which would, directly or 

indirectly, maintain the higher economic and social status of the 

European community. Even though "the desire for paramountcy was 

not openly displayed in official statements of policy, it nevertheless, 

was of sufficient persistence to be termed policy" (Marchant 1954:4). 

The second goal was for the protection of the indigenous peoples and 

their traditions. The Colonial Office was stern concerning the 

protection of the Aboriginals and warned the first Governor of the 

Colony, Captain Stirling, to "impress on the settlers that the 

government would react with the utmost severity to any act of 

injustice or violence toward Aborigines" (Elkin 1979:288). The two 

goals complemented one another and usually the concern for the 

protection of the Aboriginals modified the harshness of the first goal 

and helped to monitor the treatment of the Aboriginals. 
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Other researchers, such as Long (1979:357), are of the opinion that 

British colonial policy emphasized three major goals. First, the 

Aboriginals were to be civilized and assimilated into the mainstream 

community. This was often done through Christianity and religious 

sources such as missions. Second, Aboriginals were to have the full 

status and legal rights of British subjects. Third, Aboriginals were to 

be physically protected from the colonists. Of these three goals, Long 

states that "there was a gradual abandonment of the first two 

principles and considerable neglect of the third" (1979:357). 

In either case two conclusions are quite clear. First, the Government 

never intended that Aboriginal legislation should extend equality or 

independence to the Aboriginal people or any other minority culture 

which was present in the State at the time (Elkin 1979:291). Second, 

even though the Government was concerned about the protection of 

the Aboriginals, it was not willing to change the status quo in order to 

protect the Aboriginal population. The status quo was foremost in 

their minds and their policies. 

2.2.2 Citizens or Not? 

Aboriginals in Western Australia had been proclaimed British 

subjects in 1829. Therefore, Aboriginals, should have been able to 

give evidence in a court of law like any other British subject. 

However, in reality this right of citizenship was not recognized for 

Aboriginal peoples. Judge Mackie, in 1834, made it very clear that 

"Aboriginal evidence was unacceptable" (Green 1984:161-2). 

This brings out a fundamental problem in the history of Aboriginals 

dealing with the legal system in Western Australia. Even though 

Aboriginals m a y have been entitled to certain rights through 
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legislation, these rights were not always implemented or recognized 

by the community. 

For example, theoretically the Aboriginals were under the full extent 

of British law both in their dealings with the colonists as well as with 

each other. In reality however, the Aboriginals were charged only for 

offences against Europeans, and "acts committed against one another 

in accordance with tribal customs were to be left alone" (Biskup 

1973:12). Shaw comments that before 1846 "the whites preferred not 

to interfere directly with what they called tribal matters so long as 

these did not jeopardize the economic venture" (1992:17). He goes on 

to say that "inter-group feuds were tactically ignored and sometimes 

encouraged if the victim was out of favour with white management" 

(Shaw 1992:17). Only in specific cases, when the Aboriginal in 

question was thought to be "European enough", was the full letter of 

the law applied. In Shaw's opinion, a caste-like system developed and 

the mixing of the races was only tolerated for labour and prostitution. 

This changed after 1846, when popular opinion persuaded Governor 

Fitzgerald to adopt a strict policy of bringing tribal murderers and 

assault cases to trial. 

By 1850, Aboriginals in Western Australia were completely under 

English law: 

they could be punished with death for crimes against 
Europeans and Aborigines. 

they could be excluded from towns and from their own 
tribal areas. 

they were forbidden to appear naked or carry weapons in 
the streets of towns. 

they could not light fires on tribal lands. 

they could not drink alcohol. 
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a m a n was forbidden to claim his bride if she was at a 
Christian school or employed by a settler. 

he could be punished by flogging, sentence to road 
gangs, or by imprisonment, for crimes that he neither 
knew of nor understood. (Green 1984:177) 

Aboriginals could not vote or sit on a jury, and their evidence was 

heard in court but was not taken at face value. As Justice J.S. 

Freeman stated at an Aboriginal trial, in 1905, "I would not take the 

word of twenty Aborigines, let alone three, against a white man" 

(Aborigines Department 407/05: minute 13/8/1905). 

2.3 Implementation of the Law 

Legislators realized that many laws were specifically written to deal 

with the unacceptable behaviours of non-Aboriginal people and could 

not always be applied to the Aboriginal lifestyle. Therefore, 

Aboriginals were governed by two sets of laws. First, they were 

governed by the general laws of the colony. However, more 

importantly, Aboriginals were often governed by the biased 

implementation of the law by administrators and law enforcers. This 

meant that although the laws themselves were already in place, the 

implementation of these laws in the Aboriginal situation was used as 

a form of social control rather than as a consistent pattern of legal 

administration. 

This was especially true for Aboriginals living in remote outback 

areas who enjoyed a certain degree of independence and lack of 

control from the metropolitan administration. This physical distance 

allowed rural Aboriginals to have a certain flexibility under the law 

but it also allowed pastoralists to have a some freedom in applying it. 

Wilson reports how "some Aborigines owned and used rifles although 

they were forbidden to have them; some part-Aboriginal children 
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remained with their mothers rather than being sent south to 

settlements; some Europeans remained in "de-facto" marriages with 

Aboriginal women without the law intervening, and so on" (1979:155). 

A further example would be the use of the law relating to vagrancy in 

townships. This law was applied only when the threat of using this 

law was not enough to make the Aboriginal leave the township. Only 

if the offender refused to leave would he be arrested. This selective 

use of the law was common in the outback areas of the State where 

the enforcement of legislation was often put in the hands of the 

settlers (Wilson 1979:156). 

2.4 Subjectivity of the Courts 

Without question Aboriginals had a chance of receiving a slighter 

sentence if the crime was against another Aboriginal. However, if the 

offence was committed against a white m a n the Aboriginals were 

always unjustly pre-judged and given harsh sentences. Conversely, 

Aboriginals who were wronged by a white m a n often saw the course 

of justice misled because of the prevalent attitude against convicting 

a white m a n for offences committed against Aboriginals. Often trials 

were decided on the subjective feelings of the jurors toward the 

Aboriginal in question rather than on the law itself. A n Aboriginal 

with a respectable reputation had a better chance of receiving a 

reduced sentence than one who the colonists felt had no hope of 

becoming "civilized". 

By 1889, the system was becoming so prejudiced that the Attorney 



10 

General wrote a letter to the Colonial Secretary. He wrote, 

I despair of ever seeing justice done to the natives. White 
men may shoot a poor black boy in a tree or roast off a 
man's private parts, and no jury will convict (Colonial 
Secretary's Office (C.S.O.) 2536/89). 

For example, Lefroy, a white m a n who had cruelly beaten an 

Aboriginal to death was found not guilty even though there was 

overwhelming police evidence in the case. However, his Aboriginal 

servant who was present during the beating was found by the same 

jury to be guilty of manslaughter (C.S.O. 2811/89; 2536/89). 

This prejudice could be seen in virtually every aspect of the criminal 

system. Members of the judicial community were also affected and 

their decisions in court cases were often tainted with this deep dislike 

for Aboriginal people. For example, Justice R.E. Bush was known to 

convict Aboriginals on doubtful evidence. His ethics were also 

questionable as he was known to forward records of convictions 

which were incorrect and did not contain the evidence given 

(Inspector Troy to Colonial Secretary C.S.O. 1457/92). As another 

example, Mr. Venn, a member of Legislative Council was said to have 

branded an Aboriginal thief with a large T on his back to warn others 

that this m a n had been caught pilfering on his property (Green 

1979:101). 

This racist attitude was not found only in Western Australia. It seems 

that across Australia colonists were calling for quick and drastic 

punishments of all Aboriginal offences no matter how minor. The 

Sydney Morning Herald, in 1839, published an editorial which "dared 

the government to punish a white m a n for the murder of Aborigines" 

adding that "rather its primary duty was to protect the settlers" who 

it considered were the greatest sufferers. The Sydney Gazette, in 
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1840, ran an article which stated that "every true friend to the 

Aborigines must desire they should be made to learn, by terror, those 

lessons which they have refused to acquire under a milder 

discipline". 

2.5 The Legal System 

2.5.1 Law Enforcement 

Three distinct groups were capable of enforcing the law. They were: 

the police force, the honorary protectors and citizens. The local police 

officers were the most common form of law enforcers in Western 

Australia. Especially in the more remote areas of the State the police 

were often used to carry out administrative functions as well as their 

regular police duties. The duality of their roles often hampered their 

ability to do either job to the expected level. Biskup (1973:75) notes 

that "even a sympathetic policeman was bound by an oath to his 

superior officers and could do little for his Aboriginal charges". 

Notably, in both Royal Commission Inquiries into Aboriginal 

Conditions there were recommendations to reduce the use of the 

police force in situations other than police matters. In 1883, the 

Protector of Aborigines, who was also the Commissioner of Police, in a 

discussion stated that "there were officers who believed that the part-

Aboriginals had inherited the worst of both races" (Roth Report 

1904:5). 

Honorary protectors could also enforce the law. They consisted of 

citizens of high standing within the community who were invested 

with special legal powers. In the more remote areas of the State, 

honorary protectors were deputized into special constables. Special 

constables often took the place of police officers and could arrest and 
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punish Aboriginal offenders. Often, these were the most unjust group 

of law enforcers as they would form a "posse" group to deal with 

unlawful Aboriginals. The following excerpt details one such 

expedition led by Constable Brophy in 1888, 

... Aborigines were shot and not arrested, the innocent 
suffering with the guilty and the whole attention of the 
party appears to have been given to rushing camps and 
dispersing mobs of natives by the unjustifiable use of 
firearms (47 Vic 8:4-9). 

Lastly, citizens, could act on their own initiative to arrest and 

apprehend offending Aboriginals. Police officers were not always 

readily available in the outback areas of the State and often every 

m a n was his own policeman. This meant that the law was applied 

and cases were decided by one person using the principles of 

summary justice. 

With the increasing racial violence Aboriginals had a greater chance 

of receiving just treatment if they were arrested by a police officer 

instead of a colonist or an honorary protector. 

Once arrested, the offending Aboriginals would be chained together 

for the long journey to the nearest police station or Justice of the 

Peace where they would be formally charged and sentenced. The 

conditions for transporting these offenders were poor. Reverend John 

Gribble found six Aboriginal men and one woman chained to a tree 

by neck chains at Gascoyne Junction near Carnarvon. They had been 

left in this condition while they awaited the arrival of a magistrate, 

many days away, who would hear their case (Green 1979:102). In 

another example, Sandy McDonald, an Aboriginal man, recalls how in 

one incident "sixty natives were shot on the chain". He goes on to say 

that "they were on chains but were not taken into Wyndham jail, you 



13 

see, they were making money out of the Aboriginal people getting two 

shillings and sixpence a head at that time to feed the prisoners" 

(Shaw 1992:311). In the Roth Royal Commission Report of 1904, 

there are similar complaints and allegations of police abusing the 

system of food ration monies for Aboriginal prisoners. 

2.5.2 Protectors of Aboriginal Rights in Court 

After 1855, the British government found it necessary to implement 

economic cutbacks in its colonies. These cutbacks abolished the post 

of Aboriginal protector. Therefore, police officers were given the 

additional duty of protecting the rights of Aboriginal offenders in the 

court-room. Some police officers became well versed in the law and 

helped to limit the amount of abuse within the lower courts. However, 

many police officers found it difficult to operate in their dual roles 

and they often opted to protect the rights of the European citizens 

rather than those of the Aboriginals. 

In order to ensure the proper execution of justice, the 1883 Native 

Offenders' Act included the provision that all sentences would be 

subject to review by the Colonial Secretary (47 Vict., No. 8). The trials 

were also reviewed by the Attorney General, the Commissioner of 

Police, the Governor and the Aborigines Protection Board (C.S.O. 

files, 1880-1890, passim). These men often used their veto power to 

overturn harsh or unjust punishments handed down in Aboriginals, 

cases. For example, Governor Ord was known to intervene and 

overturn harsh sentences in which Aboriginals had not been fairly 

treated in court (W.A.P.D. Aug 3, 1883). 

The level of concern into the dealings of the lower courts decreased 

after the Aborigines Act of 1905 which returned the control from the 
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executive powers back to the lower courts. However, this method of 

executive overseeing continued to be used, in decreasing amounts, 

well into the 1950s. 

2.5.3 The Courts 

The evidence suggests that Aboriginals faced many other injustices in 

the legal system. Legal representation and language translators were 

seldom arranged. Unfortunately, this caused confusion for many 

Aboriginals within the court-room and they were usually silent during 

their trials. Sometimes, the judge or jury mistook this silence as an 

indicator of guilt rather than as a language barrier and a feeling of 

cultural incongruity. (Marchant 1981:34-5) 

Aboriginals were treated with the least fairness in the courts of 

summary jurisdiction. There were attempts to control the abuses 

within the system of summary convictions; however, these attempts 

were quickly quashed by the attitudes of the colonists towards the 

Aboriginals. For example, in 1902, summaiy trial of all Aboriginal 

cases was outlawed. However, this was "largely nullified by 

subsequent amendments which provided that where an aboriginal 

native charged with an offence not punishable by death pleaded 

guilty, the case could be dealt with summarily" (Biskup 1973:44). In 

the end, it seems that "the early trials of Aborigines for crimes 

committed against the settlers may be seen merely as a legal 

extension of calculated punitive expeditions" (Green 1984:162). 

Under the Aborigines Offender Act of 1883 Aboriginals could be tried 

in one of four tribunals (47 Vict., No. 8). Minor offences were the most 

common type committed by Aboriginals and they could be handled by 

a magistrate or a justice of the peace. This meant that the authority 
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of the lower courts was often under revision and quickly became 

more and more powerful ( W A R D . Aug 3, 1883). In 1883, for 

example, magistrates were given the right to sentence first time 

Aboriginal offenders to two years of hard labour. Later, in 1892, 

whippings and gaol sentences also became possible options for first 

time offenders (Marchant 1981:37). 

2.5.4 The Higher Courts 

The Aboriginals fared better in the higher courts, like the Supreme 

Court and the Courts of General Quarter Sessions, because they 

often took cultural differences into consideration. To some degree, the 

trials were conducted with these differences in mind and the charge, 

in some cases, would be lessened. For example, an Aboriginal 

charged with the murder of another Aboriginal would often have the 

charge against him reduced to manslaughter. If, however, the 

Aboriginal had broken both his tribal law and the European law 

many justices would hand down a harsher sentence (C.S.O. 

2805/89). This was often the case with Attorney General C. N. 

Warton, who tried to use a mixed system of European and Aboriginal 

law when sentencing Aboriginal offenders (Marchant 1981:37). 

2.5.5 Aboriginal Children and the Penal System 

Aboriginal children fared especially poorly in the European justice 

system. Insignificant crimes, such as petty theft, would carry a 

sentence of six months hard labour (C.S.O. 2860/89 & Aborigines 

Department 389/04). It was common for Aboriginal children to serve 

gaol time alongside adult offenders. For the same type of crime, non-

Aboriginal children would be committed to special children's homes 

or institutions. This changed slightly with the Act of 1905, which 
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allowed offending Aboriginal children to be placed in the custody of 

any officer or servant of the State (s.35). Nevertheless, one of the 

greatest injustice done to Aboriginal people came in the form of 

punishment. Racial discrimination was rampant and the Aboriginal 

offender was, on average, found guilty and sentenced to gaol 8 0 % 

more often than the white offender (Australian Criminal Statistics 

1904-05). 

2.5.6 Gaols 

The gaols were consistently full of Aboriginals convicted of cattle 

killing and Aboriginals who could not afford to pay their fines and 

were forced to spend extended periods of time in gaol. According to 

Marchant the gaol system was a segregated one in which Aboriginals 

and Europeans were "at all times kept apart" (1981:43). After 1903, 

the practice of segregating prisoners was abandoned because of its 

costliness and all "long-term" Aboriginal prisoners were sent to the 

Rottnest Island Aboriginal Prison. 

Rottnest Island Aboriginal Prison was one of the most unusual gaols 

in Western Australia. It was first used as a penal institution in 1838 

when 10 Aboriginal prisoners and some guards were transported to 

the island. O n arriving, they found that there had been no 

preparations for them and their "first night was spent in a dank 

underground cave with the opening covered by bushes" (Green 

1984:167). 

In 1841 Governor Hutt supported the passing of an Act to make 

Rottnest Island an Aboriginal Prison. As Green goes on to report, the 

island was first thought of as a training institution "to domesticate 

the Aboriginals and prepare them for employment on farms" 
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(1984:169). However, "during its long existence the role of the 

establishment had changed from Hutt's vision of a training 

institution to a prison with a record of death, horror and despair" 

(Green 1984:172). 

In the 1841 Annual Report, Symmons described the prisoners as 

looking "healthy and happy; their hours of labour are moderate, while 

ample time is daily allowed them in which to ramble about the island 

in exercise of their favourite pursuit of the chase". The report failed to 

mention the number of documented break-outs and attempted 

escapes from the prison. 

Research is not consistent concerning the diet of the men at Rottnest 

Island Prison. Green reports that the men were given oatmeal and 

cabbage as the mainstay of their diet. He also mentions that "no meat 

was included as it was considered sufficient to permit the men to 

hunt in the late afternoon and supplement their diet with a few fish, 

some frogs and an occasional quokka and snake" (Green 1984:170). 

However a report on the Penal System in 1899 states that the men 

were receiving 

lib. vegetable or 4ozs. rice, 1.51b. bread, 12oz. meat, 
l/3oz. tea, 1.5oz. sugar per day, and, 1/2 stick tobacco, 
4ozs. tea per week (V&P 1899:959). 

The Government Gazette reports that meals were given to the men in 

buckets, the men would then "sub-divide it into two dishes with 

shells or spoons, and each takes his share of the skraping [sic] while 

the larger body in the dishes cools" (Feb 11, 1842). 

Sleeping arrangements at the prison were overcrowded and there 

were no facilities or running water. The prisoners shared 

accommodations in either rooms of "5'8" by 9' 10" for three prisoners, 
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or 9'10" by 13'7" for five prisoners. There were no beds in the cells 

and if the prisoners wanted to sleep they were to lie on the floor with 

a blanket. It was common for the men to spend from 12-14 hours a 

day in their cells. As Marchant states, "the cells were stuffy in 

summer and draughty in winter, this, together with the general 

uncleanliness, no doubt led to disease" (1981:45). For example the 

gaol was so overcrowded and conditions were so poor that "more than 

60 [Aboriginals] died in one epidemic of influenza" (W. Sommerville, 

Rottnest Board, Rottnest 1949:64). 

However, the conditions in the Rottnest Island Prison were superior 

to those in some other parts of Western Australia. For example the 

gaol at Carnarvon had shocking conditions and the Fremantle Prison 

was condemned by the Health Authority, in the late nineteenth 

century, because of appalling overcrowding, small cells and lack of 

facilities (personal communication, historian, Fremantle Prison, 

November 1992. Fremantle). 

2.6 Conclusions 

The new generation of Aboriginals growing up in Western Australia in 

the middle of the nineteenth century had little to look forward to in 

their new life under European domination. As Rowley reports "by 

1893 no Aboriginal could sit on a jury; the range of offences in his 

case was wider, the penalties heavier; and he was likely to be tried by 

a person interested in his case" (1970:41). 

The legal system often put the magistrates in a difficult position 

facing many conflicts of interest. Tableland Station, for example, was 

owned by two station masters, one of w h o m also happened to be a 

justice of the peace. Allegedly, one station master would accuse an 
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Aboriginal worker of an offence and the other station master would 

hear the case and sentence the worker to one month's hard labour on 

the station (Aborigines Department 616/00). 

Green reports that "temporary camps near roads and settlements 

were discouraged and the traditional method of firing the bush for 

kangaroo became a flogging offence" (1984:183). In much the same 

way those Aboriginals who chose to return "to the tribal zones beyond 

the ranges" found themselves at risk of crossing farm lands where 

they could be provoked and attacked. If the group became hungry 

and was forced to consume some potatoes from the farmer's field they 

could be found guilty of an offence that warranted seven years 

penalty served at Rottnest Island Prison (Green 1984:183). 

Government policies often aimed at changing the structure of 

Aboriginal culture instead of aiming to modify the behaviours which 

were found to be offensive (Haebich 1988:131). This attempt at 

dismembering cultural traditions made legislation difficult and 

penalties for offences were overly harsh and unrealistic. Most of the 

offences were related to integral cultural differences in lifestyle and 

ideology. There was little attempt to make the Aboriginals aware of 

the damage or offensive nature of some of their customs to the 

European lifestyle. 

Grass burning, for example, was the cause of many conflicts. 

Traditionally, Aboriginals would burn areas of land in order to flush 

out the wildlife and kill it for food. Europeans found this to be an 

offensive behaviour and "firing the bush for kangaroo became a 

flogging offence in 1848" {Inquirer, Jan 26, 1848). The Aboriginals, 

however, did not share the same land ownership beliefs as the 
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Europeans and even though the penalties for grass burning had risen 

the activity itself had not been eliminated. In fact, as the food supply 

became scarce, the "natives were setting fire to grass and killing 

cattle at an alarming rate" (Robinson 1977:89). As Green reports "the 

flogging, imprisonment and hangings did not overcome the problems, 

they only contained them until the energy of resistance was spent" 

(1984:162). Therefore, the activities continued and the gaols become 

replete with Aboriginal offenders. 

The shortage of public servants such as police officers and justices 

led to the need for m e n to carry out many duties. For example, as 

Marchant explains, "at one moment a policeman would be called 

upon to carry out some errand of mercy or protection for his 

Aboriginal charges, and the next moment he would be called upon to 

rigorously apply the law, perhaps to the same person or persons" 

(1981:27). These contradictory duties did little to inspire the 

confidence of the Aboriginals in these so called protectors. The Roth 

Royal Commission Inquiry (1904) emphasized that, "in the hands of 

local police, justice in the north worked almost exclusively against the 

interests of the Aborigines". 

The idea of providing European education for Aboriginal children was 

still very novel. Legally, Aboriginal parents could have enroled their 

children under the provisions of the Elementary Education Act 

(1871), which did not clearly or specifically exclude Aboriginal 

children, in State schools. But, few challenged the law and as a result 

the majority of Aboriginal children went uneducated for the better 

part of the nineteenth century. 
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The seemingly indifferent attitude of Aboriginals towards education, 

in the nineteenth century, could be attributed to the extreme changes 

in their lives. For many Aboriginals the nineteenth century 

represented a struggle for survival. The emotional and physical stress 

that many Aboriginals would have endured during this time would 

have taken priority over the education of their children. As a result, it 

was not until the end of the century, after the majority of cultural 

adaptations and changes had taken place, that some Aboriginal 

parents called for their children to be educated. 

The research in this chapter shows that even though there was 

legislation which called for all Western Australian children to attend 

school it was not challenged until the beginning of the twentieth 

century. In general, the nineteenth century was a time of uncertainty 

and opposing opinions concerning the provision of education for the 

Aboriginal population. Certainly, this allowed for the lack of 

commitment that was given to the education of Aboriginal children in 

the nineteenth century. 

Almost to this day, the courts have found themselves unable to agree 

and unsure of their stance towards the manner in which Australia 

was settled. The principles of terra nullus have been challenged in a 

High Court case involving the Murray Island Aboriginals. In Mabo & 

Ors. v. State of Qld., the question of recognizable systems of 

Aboriginal law before European colonization were once again debated. 

The case brought up the validity of past statements concerning 

evolution and scales of social organization depicting the Aboriginal 

people as inferior. It challenged the outdated theories which stated 

that "the indigenous inhabitants of a "settled" colony had no 

proprietary interest in the land" and stated that this belief "depended 
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on a discriminatory denigration of indigenous inhabitants, their 

social organizations and customs" (High Court of Australia, Mabo 

case, 3/6/92:27). 

Legally, the decision of the Court can be expected to have an effect on 

subsequent legislation connected to native land rights and future 

cultural survival and recognition of other Aboriginal groups. However, 

as Ron Day, the Chairman of the Murray Island Council stated, 

everybody on this island knows that Dave, Koiki and 
James [the three plaintiffs] have come to exist in this 
country and in this life, from the soil of Murray Island ... 
no one is going to take that belief off them; no politician, 
no lawyer—nobody (May 1989). 
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CHAPTER 3 

THE ABORIGINES DEPARTMENT 

In this chapter, the institutions used in Western Australia to 

administer and regulate the behaviour of Aboriginal people will be 

examined. This will be done by looking at the progression of 

administration from the first Governors to the increased 

administrative powers implemented by the Aborigines Act of 1905. 

The evidence will be examined to see if there was a progressive 

change in the attitude of the administrators towards the Aboriginal 

people. For example, did the administrative institutions become 

progressively harsher and more restrictive as the years passed by? 

The focus of this chapter will be the period leading up to and 

including the Aborigines Act of 1905 during which the "administrative 

authority dealing with Aboriginal welfare had gained massive legal 

control over their lives" (Wilson 1979:155). 

3.1 The Office of Governor 

Theoretically, decisions concerning Aboriginal policy in the colonies 

were to be made in London; more specifically, in the British Colonial 

Office. The Colonial Office "could offer the governor in Western 

Australia expert knowledge resulting from world-wide experience in 

administering coloured races" (Marchant 1981:18). The Governor, 

who was the Colonial Office representative, would then ensure that 

this policy was carried out in the colony. 

In reality, however, communication with the Colonial Office took 

many months and decisions needed to be made on a dally basis. This 



24 

meant that more and more "decisions that really counted were being 

made increasingly in the colony" (Biskup 1973:13). 

As long as the Governor maintained the traditional direction of 

British colonial policy his decisions were unquestioned (Marchant 

1954:24). This form of autocratic rule allowed the Governors some 

flexibility in choosing the degree to which they would protect the 

Aboriginals. Some Governors followed the protectionist policies of the 

Colonial Office strictly while others chose to protect Aboriginals only 

in cases of extreme and blatant abuse. Seemingly, some Governors 

based major decisions on a mixture consisting mostly of colonial 

attitudes with only a minimum amount of Colonial Office policy. In 

this regard, policy could be very distinct from one Governor to 

another. 

3.2 Governor Control of Aboriginal Affairs 

The first governor of the colony was Captain Stirling. Governor 

Stirling warned the colonists against behaving "in a fraudulent, cruel 

or felonious manner towards the aborigines of the country" (Hasluck 

1942:47). He warned the settlers that any use of force towards the 

Aborigines would be dealt with in the same way as "though the 

offence had been committed against Europeans" (Biskup 1973:8). 

Governor Stirling was a strong believer in the "live and let live " policy 

of governing. 

However, after a trip overseas Governor Stirling's attitude towards the 

Aboriginals seemed to change. He led his troops into the Battle of 

Pinjarra in which many Aboriginals were killed. Official reports seem 

to vary over the number of Aboriginals killed during the battle. 

Stirling's official report claimed that fifteen Aboriginal m e n had been 
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killed (Governor's Despatch Book, Nov 1, 1834). interestingly, the 

Surveyor General, Septimus Roe, stated that twenty-six Aboriginal 

m e n had died (Roe Journal, Oct 28, 1834). And reports from a settler, 

Joseph Hardey, stated that as may as thirty Aboriginals, including 

women and children had been killed (Burton 1929:26). 

Stirling's stated aim was to "halt the activities of the Murray River 

tribes, punish them for their past actions and prevent them from 

carrying out threats to burn the barracks and houses on the Murray 

River and kill the settlers" (Governor's Despatches to the Colonial 

Office: Stirling to Stanley, letter No. 14, Nov 1, 1834). After the 

assault, Stirling warned the Aboriginals that any more conflicts would 

result in the destruction of every Aboriginal man, w o m a n and child 

(Perth Gazette, Nov 1, 1834). 

Governor Hutt took over the post of Governor in 1839. He also called 

for the use of restraint in dealing with the Aboriginals. Governor Hutt 

introduced the idea of Christianizing Aboriginals in the colony by 

financing missions and churches. He emphasized the importance of 

protectors learning the languages of the Aboriginals. This would 

enable the protectors to 

enter into their plans and ideas and gain insight into 
their peculiar habits, manners and opinions, as well as 
be able to explain to them our rules and required 
observances; by which means many involuntary causes 
of offences may be avoided on the part of both the white 
and the Aboriginal population (C.S.O. 1840:25). 

Official policy was still based on the protection of Aboriginals and the 

need for restraint within the colony (Biskup 1973:11). Governor Hutt 

was well respected for his "excellent character and for the constant 

impartiality of his administration" (Green 1984:138). 
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Governor Fitzgerald (1846-62) "gave the settlers in the new districts 

carte blanche for dealing with the aborigines, intervening only if they 

overstepped the mark" (Biskup 1973:13). For example in 1849, 

Governor Fitzgerald changed the office of Protectorship from the 

"Protector of Aborigines" to the "Guardian of Aborigines and Protector 

of Settlers" (Robinson 1977:80). In the summary courts, the 

maximum sentence was increased from six months to three years for 

Aboriginal offenders. Governor Fitzgerald was himself wounded in one 

of the battles against the Aboriginals (Robinson 1977:80). 

From 1850 on, official British Aboriginal policy changed from one of 

mainly humanitarian concern to one of economic cutback and 

concern over spending in the colonies (Biskup 1973:13). The Colonial 

Office stopped financing Aboriginal protectors from 1855 to 1886. In 

other words, "the colony was without an aboriginal administration in 

the proper sense of the term" (Biskup 1973:13). Instead the 

"protection" of Aboriginals was entrusted to police and magistrates 

who "were formally authorized to distribute rations to destitute 

aborigines incapable of seeking their own livelihood" (Biskup 

1973:14). In the settled areas concern shifted from the protection of 

the Aboriginals and more towards the protection of the colonists. 

With the office of protectorship gone there was little in the way of 

accountability in the policies of the Governors. Governor Hampton 

(1862-68), for example, seemed to pay little attention to "all situations 

in the outlying districts which were beyond his capacity to handle" 

(Biskup 1973:17). Fortunately, others such as Governor Weld (1869-

75) had genuine concern for the Aboriginal people and found it 

inappropriate for settlers to handle the Aboriginal problem with 

violence. He issued a general warning condemning the abuse of the 
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Aboriginals and used his power to reduce the maximum penalty for 

Aboriginal offenders from three years to six months (Biskup 1973:17). 

Governor Broome also warned the colonists that mistreatment of the 

Aboriginals would result in criminal prosecution. Governor Broome 

demanded full reports on any irregularities in Aboriginal arrests. 

There was growing scepticism and opposition to Broome's policy of 

toleration and understanding as confrontations with Aboriginals 

became more frequent (Marchant 1981:9). Broome was Governor 

during the climax of the abuse and his warnings were often ignored. 

It seemed that the colonists were determined to apprehend and 

punish Aboriginals for cattle stealing through punitive raids and 

organized war parties. As Marchant states "the outback settlers in 

particular appeared to prefer this form of punishing Aborigines, 

choosing to deal with the offender in their own way, rather than 

chance losing their labour to the gaols in the cities" (1981:34). 

3.3 The Aborigines Protection Act, 1886 

The physical condition of the Aboriginals had become so poor that in 

1883 a Commission of Inquiry was set up to investigate the 

conditions of the Aboriginals in Western Australia. The Commission's 

findings were based on the widely believed idea of gradual extinction 

of the Aboriginal population. Therefore, the report concluded that the 

Aboriginals should be made as comfortable as possible during their 

passing. The report stressed "the government's duty to see that the 

natives be kindly treated; that they be helped with food and clothing; 

that missions be encouraged; and that the old, the infirm, and the 

sick be provided for" (V&P 1884:5-6). 
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Administratively, the report recommended more care for the 

Aboriginals and suggested the founding of a "board to organize the 

distribution of relief to aboriginal paupers and to supervise aboriginal 

reserves" (Biskup 1973:23). The Government Gazette reported that 

consequent upon the Commission's report "a board was created to 

aid the Governor in deciding Aboriginal matters and to oversee the 

daily administration" (Oct 2, 1884). As Biskup mentions, "the 

recommendations were implemented by the 1886 Aborigines 

Protection Act which set up an Aborigines Protection Board whose 

members were appointed by, and responsible to the Governor alone" 

(1973:24). 

However, the Governor was still the executive agent in dealing with 

Aboriginal affairs. Marchant (1981:17) explains that "the creation of 

the Board did not mean that the Governor of the colony relinquished 

his traditional control over the government of the Aboriginal races". 

Instead, the Board fulfilled a consultative role and the Governor "was 

not obliged to accept its advice" (50 Vict. No. 25:57). However, 

Governor Broome admitted in a despatch to Lord Derby, that it was 

"advisable for political reasons, to listen to the desires of those 

colonists who had some interest in matters of native policy" (Oct 28, 

1884). Fortunately, most governors "scrutinized the Aborigines 

Protection Board's decisions most carefully and accepted or rejected 

them according to whether they thought it was a good thing for the 

Aboriginal races or not" (Marchant 1981:18). 

The impartiality of the Governor was of the utmost importance to the 

survival of the Aboriginal race because colonial attitudes towards 

Aboriginals were hostile. The situation, in the 1880's, had worsened 

to the point that the Government had found it necessary to increase 
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its power in the northern region of the State in order to regain some 

control and decrease the violent conflicts. For example a document in 

1888 was titled, "Papers Respecting the Necessity of Increased Police 

Protection for the Settlers in the Kimberley District from the 

Aboriginal Natives" (Robinson 1977:84). In m u c h the same way, 

colonial attitudes expressed sympathy for the "gallant pioneers" who 

constantly braved the "severe depredations" inflicted by the 

Aboriginals (Aborigines Board 1891-92:3-4). 

3.4 The Aborigines Protection Board 

The Aborigines Protection Act of 1886 was Western Australia's first 

legal attempt at recognizing and dealing with the escalating racial 

conflicts and the large number of Aboriginal deaths. Unfortunately, 

most of the conflicts were over valuable and necessary resources 

such as land, cattle and water and it was difficult to decrease the 

need for such resources. In order to control the violent conflicts and 

protect the rights of the Aboriginals, the Act created the Aborigines 

Protection Board. 

The Aborigines Protection Board functioned from 1886 to 1898. 

According to Marchant the "Board's function was to relate general 

native policy ideas and decisions to the conditions which were 

peculiar to Western Australia" (1981:18). W h e n the Aborigines 

Protection Board was first introduced it was made up of public 

servants, government members and professional men. 

This was important for three reasons. First, the idea of having 

government and professional m e n on the Board allowed for a close 

relationship with both the executive and legislative branches of 

government. Second, members of the Board who were also 
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representatives in the legislature could "carry the Board's decisions 

into the legislative body and justify the policy ... when questioned by 

members of the legislature" (1981:19). Third, the fact that m e n from 

the colony were appointed to the Board sometimes tainted the 

Board's decisions and recommendations were sometimes racially 

spurred. As Marchant states, "the law was affected by a legislative 

body that found itself idolizing the pioneer spirit of the settlers" 

(1981:13). Mr. F. Connor, the member for East Kimberley, for 

example, stated in parliamentary debate that "the best thing to do 

with Aborigines was to transport them all to one of the coastal islands 

to relieve settlers from the depredations and dangers they caused" 

(W.A.P.D. 11:397). 

Marchant is of the opinion that the Board changed after the granting 

of self government in 1889 and distanced itself from local government 

(1981:19). Much of the animosity was due to heated debates 

concerning clause 70 in the Constitution Act which "provided that 

even after the granting of responsible government, aboriginal affairs 

should remain the responsibility of the Aborigines Protection Board 

rather than of a Minister of the Crown, and that in directing the 

Board the Governor should continue to act independently of his 

constitutional advisers" (Biskup 1973:25). The colonists saw clause 

70 as "an infringement upon their sovereign rights as British 

subjects" (Marchant 1981:21). 

However, in order for Western Australia to attain self government, 

clause 70 needed to be accepted. Clause 70 also specified a certain 

percentage of colonial gross revenue to be set aside and used for the 

physical needs of Aboriginals. According to Welborn "a minimum of 

5,000 pounds or one percent of the gross colonial revenue, whichever 
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was greater, was to be allocated each year for the care of Aborigines" 

(1978:22). 

In the spirit of self government clause 70 was accepted although 

rather grudgingly in 1889. The clause was a major sore point for 

Western Australian legislators. Parliamentary debates raged over the 

"fact that in 1897 one percent of the revenue amounted to 16,956 

pounds" rather than showing any concern about the appalling 

conditions of the Aboriginals in the State (Biskup 1973:25). Attempts 

were made to abolish the clause, firstly in 1892, again in 1894 and 

finally in 1898 (Biskup 1973:25). With the repeal of clause 70, in 

1898, the Aborigines Protection Board was no more. 

3.5 Autonomous Control of Aboriginals 

In the early stages of Aboriginal legislation there was a slow and 

precariously bitter struggle with the British government for 

autonomous control over Aboriginal Affairs (Elkin 1979:291). The 

British government was mainly concerned with widely publicized 

incidents of injustice and mistreatment shown towards the 

Aboriginals of Western Australia. As Welbom reports, "allegations of 

murder and cruelty against Western Australian Aborigines flared 

intermittently in the newspapers of London and the eastern colonies" 

(1978:22). These allegations along with the 1886 publication of Rev. 

John Gribble's book, Dark Deeds in a Sunny Land, made it difficult 

for Western Australia to gain autonomous control over the 

Aboriginals. 

The biggest problem seemed to be that the Government could not put 

an end to the punitive expeditions that were being regularly carried 

out by Western Australian settlers. Large scale killings of Aboriginals 
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were common. Elkin describes the conditions of the Battle of Pinjarra 

in 1834. He reports that the 

settlers were exasperated; some stock had been speared 
and the natives had set fire to some land. Stirling led a 
body of troops and settlers and drove the Aborigines 
"back" killing 25 or 30 (1979:289). 

A n excerpt from an article by Rev. J. Matthews reveals the violent 

nature of the relationship between the Aboriginals and the settlers. 

Matthews asserts that it 

used to be a common maxim among bushmen - It is no 
use to hit a blackfellow with your fist, he won't feel it, 
and the corollary was that a heavy boot, or a stout stick, 
or an iron bolt or a stock whip, were legitimate and 
suitable instruments for hortatory or punitive purposes 
(1889:390). 

It was not only the pastoralists and outback settlers who had decided 

to take the law into their own hands. Mr. F. Connor, a member of the 

Legislative Assembly representing the East Kimberley region allegedly 

"rode out north to avenge the pastoralist J. Durack's death by a 

native spear" (Marchant 1954:54). 

Much of the bitterness was due to the monetary support ordered by 

the British government to be devoted to the care of the Aboriginals. 

This was especially true during the gold-rush years when the state 

revenue was greatly increased. In an attempt to curb the rising 

bitterness amongst the colonists, Premier Forrest, in 1897, travelled 

overseas to lobby the Colonial Office for local control of Aboriginal 

affairs. He was successful. The 1897 Aborigines Act cancelled the 

mandatory revenue support and began the history of Aboriginal 

domination by the Aborigines Department. 
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3.6 The Aborigines Department 

The Aborigines department "was one of the least important agencies, 

politically, and one of the smallest as well" (Biskup 1973:72). The 

Colonial Secretary was usually put in charge of the Aborigines 

Department as well as several other portfolios which he was to 

administer. An example of the relative unimportance of the 

Aborigines Department can be seen in the numerous times that it 

changed Ministries. For example, from 1905 to 1920 the Aborigines 

Department was under: the Minister for Labour and Commerce, the 

Colonial Treasurer, the Minister without Portfolio, Department of 

Fisheries, Department of Aborigines, the Department of Fisheries and 

Immigration and the Department of the North West (Biskup 1973:73). 

The legislature drew up the duties of the Department and these 

duties were ultimately carried out by the honorary protectors. 

Protectorship was an unpaid job that was "regarded by some officials 

as an irksome addition to their already manifold duties'" (Biskup 

1973:45-6). The Roth Royal Commission report which preceded the 

Aborigines Act of 1905, suggested that "honoraria varying from 50 to 

25 pounds per annum" be supplied to those who were given the 

responsibility of protectorship (p6). This recommendation was never 

enacted because of the already difficult financial situation1 under 

which the Department was forced to operate. 

3.6.1 Aborigines Department under John Forrest 

John Forrest, who took charge of the Aborigines Department from 

1898 to 1901, was an important figure in the development of 

Aboriginal politics. His considerable experience with Aboriginals came 

from his role on many exploratory outings for the Department of Land 
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and Surveys. Some, like Biskup, saw Forrest as a sympathetic figure 

and a prominent supporter for the fair treatment of Aboriginals 

(1973:50-1). Others, like Marchant, criticized Forrest's patronizing 

actions in the name of Aboriginal well-being and accuse him of 

favouring Anglican missions (1954:17-8). Either way, Forrest "devoted 

a considerable portion of his time to this area of administration, 

personally perusing all of the department material, checking 

accounts, drafting circulars and suggesting regulations" even though 

Aboriginal policy had little significance in local politics (Aborigines 

Department 1898-1900). 

Seemingly, Premier Forrest chose to oversee the Aborigines 

Department for two main reasons. First, he had a personal interest 

which stemmed from his exposure to Aboriginal culture in his earlier 

work as a land surveyor. Second, the Aborigines Department, while 

insignificant in the context of local politics, "was an important one 

from the noint of view of imDerial relations, and was to retain some of 

this importance even after the establishment of the Commonwealth of 

Australia" (Biskup 1973:45). Forrest's personal interest would ensure 

the smooth ninning of the Department. This would give the British 

government no reason to reinstate British control over the 

Aboriginals. 

Somewhat controversially, Forrest appointed Charles Prinsep as Chief 

Protector of Aborigines. Opinion was varied as to the appropriateness 

of Prinsep for the job. The Morning Herald (Perth) was of the opinion 

that "Prinsep should never have been appointed to a post which 

demands the best energies of a younger and more active man" (Jan 

31, 1905). M any felt that Prinsep's lack of experience with Aboriginals 
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would hamper his ability to carry out the duties of his office. 

However, Prinsep was willing to remain in the background and 

allowed Forrest to make decisions regarding the Department. It was 

only after Forrest's departure into State politics that Prinsep was able 

to control and decide the future of the Aborigines Department. 

3.6.2 Aborigines Department under Charles Prinsep 

Prinsep's takeover of the Department started "the administrative 

machine" and developed the department "into a true example of 

twentieth century bureaucratic control" (Marchant 1981:25). 

Prinsep's main interest lay in reducing the cost of caring for the 

Aborigines. In doing this he often sidestepped major issues and, 

instead, focused his attention on constant attempts to reduce rations 

and subsidies. This made him an unpopular figure with Aboriginals, 

influential ranchers and the clergy. Bishop Gibney once wrote to 

Prinsep stating that "it was bad under the Aborigines Board, very 

bad, but under you it is worse..." (Aborigines Department 156/1898). 

One of Prinsep's major goals was to decrease the amount of support 

the Department was giving in family assistance payments. It seemed 

that many Aboriginal couples were forgoing marriage and just living 

together. Not only was this state of affairs "intolerable in an age that 

preferred m e n to embrace only their lawful wedded wives", but this 

also meant that the Department would become responsible for the 

families which grew from these unions (Marchant 1981:7). By 

forgoing marriage the father was not legally bound to the family and 

the Department could do little to maintain his financial support. This 

became expensive for the Aborigines Department. Marchant records 
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that "providing rations for these people at an average cost of 3/6 per 

week was considered to be far too costly a business for a department 

endeavouring to cut expenditure to a minimum" (1954:9). 

The cost of providing rations for the Aboriginal people was a constant 

problem. The number of needy Aboriginals was increasing yearly 

while the amount given to the Department to fund Aboriginal needs 

was staying constant. Prinsep found it necessary to decrease annual 

spending by introducing a new ration system. The existing ration 

scale was reduced by half and Aborigines "were to supplement this 

meagre ration with bush tucker and settlers were to provide any 

further assistance out of their own pockets" (Aborigines Department 

830/1900). 

3.7 Problems in Administration 

3.7.1 Lack of Legal Status 

One of the main administrative problems of the Aborigines 

Department was the fact that the Chief Protector had no legal status 

(Roth Royal Commission Report 1904:5). This meant that the Chief 

Protector was forced to rely on the voluntary co-operation of police 

officers and magistrates to cany out his stated duties. Statements of 

Evidence from the Roth Royal Commission affirm that the Chief 

Protector "met with daily difficulties in regard to not possessing 

necessary powers for even enforcing the provisions of the present 

imperfect Acts" (p5). The Chief Protector's lack of authority was also 

blatant in the permit system, under which a protector was able to 

issue permits at his discretion and the Chief Protector could not over

rule his decision (Biskup 1973:107). 
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Another major problem was the relative unimportance of the 

Aborigines Department. For instance, in 1918, the Lands Department 

excised 200,000 acres from the Wyndham end of the Marndoc reserve 

and leased it to a resident of the town without consulting the Chief 

Protector. The Lands Department claimed that the reserve had been 

gazetted under the Land Act rather than the Aborigines Act so there 

was no need to obtain permission or to contact the Chief Protector 

about the change (Biskup 1973:103). 

3.7.2 Centralization of the Department 

The Aborigines Department was often criticized for its rigid and 

centralized system of administering the Aboriginals from afar. It was 

often recommended that the Department be decentralized into 

districts which would be fully administered by one person who in 

turn would be responsible to Head Office (Roth Royal Commission). 

The ineffectiveness of "one officer having his headquarters in Perth" 

while most of his charges were outside Perth was often a topic of 

discussion (Biskup 1973:167). 

Many felt the centralization of the Department hampered the ability 

of the Chief Protector to assess what aid was most needed and where. 

The Chief Protector depended on the correspondence of the honorary 

protectors; however, it took too long to relay information and 

decisions often had to be made "on site". Therefore the treatment of 

Aboriginals was really dependent on the protector in charge of the 

area in which they resided, rather than on the Aborigines Department 

in Perth. 
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3.7.3 Use of European Institutions 

Two specific problems arose from using European style institutions to 

manage Aboriginal affairs. First, officials found It difficult to collect 

administrative information concerning Aboriginals in Western 

Australia. Pursuant to section 127 of the Commonwealth 

Constitution2, Aboriginals were not included in the national census 

so their numbers and locations were only judged by personal 

accounts from expeditions and second hand sources (Commonwealth 

Year-book 1992). The Government found it difficult to ascertain the 

amount of aid needed and the exact locations where this aid was 

most needed. The Roth Royal Commission report of 1904 attested to 

the fact that "the registration of births of either half-castes or full-

bloods is a matter of difficulty even in the settled districts" (p25). 

Second, there was the problem of applying British law to the 

undefined Aboriginal situation. The courts are based on an objective 

application of the law which depends on specific circumstances being 

met and the law being applied thereto. However, with the inclusion of 

Aboriginals in the legal system, "the legal status of particular 

customs needed to be specifically defined" (Marchant 1981:7). For 

example, if tribal marriages were defined by specific circumstances 

and these circumstances were met by the marriage, the courts could 

then apply the full extent of the law to that marriage. 

All tribal marriages needed to be of contractual form. A legal and 

binding contract was agreed upon and signed by both parties in front 

of a justice of the peace and recorded by the Aborigines Department 



39 

(Marchant 1954:2). The words of a standard contract ran as follows: 

W e hereby agree to take each other for better or for 
worse, for richer or poorer until death, to be true and 
faithful to each other, and in the event of separation, I 

, agree to pay to , m y wife, the sum of 
ten shillings per week (Aborigines Department 
244/03:minute 5.5.03). 

This contractual system allowed Aboriginals to perform their 

traditional ceremony. However, for their marriage to be legal, the 

couple needed to register their union at the Registry Office and/or 

one of the missionary churches. Once the Department had recorded 

the marriage it was then held to be a legal marriage carrying all the 

responsibilities and rights of British law (Marchant 1954:7). As a 

consequence, tribal traditions gradually became replaced by 

European traditions and as a result tribal marriage ceremonies have 

never been legally recognized as "marriage" in Western Australian 

courts. 

The result of adapting Aboriginal customs to conform to the British 

legal system was a widening gap between the legal and the 

administrative status of Aboriginals. In this way, administrative 

norms were adapted to the Aboriginal situation. For example, "courts 

of law unofficially recognized tribal marriage ceremonies, government 

agencies issued rations to native families and the census takers listed 

the connubial status of the aborigines" (Marchant 1954:8). This 

difference was made clearer as the Aboriginal population moved 

closer to townships and became more visible and dependent on the 

Aborigines Department. 
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3.7.4 Lack of Information Concerning Aboriginals 

Another problem political officers encountered in deciding Aboriginal 

policy was the lack of correct, unbiased information concerning the 

specific Aboriginal cultures found in Western Australia. The only 

preliminary data had been collected by untrained and often 

misinformed colonial officers. Unfortunately, the officers who were 

sent to gather information were often reliant on pastoralists for 

hospitality during their research (Wilson 1979:154). This m a y have 

led to a biased account of the situation in these areas. Elkin reports 

that "up to the late 1920s, only one piece of systematic research3 had 

been carried out in Western Australia" and that Western Australia 

was, "all but forgotten" by anthropologists (1979:297). 

Seemingly, the officers did not realize the complex internal structure 

of Aboriginal communities or the fact that there were numerous 

tribes and tribal boundaries within the Colony and the State. The 

Roth Royal Commission report, for example, investigated the 

condition of the Natives in the north of the State. The information 

gathered by the report was then generalized on the assumption that 

the conditions of Aboriginals across the State would be the same. In 

reality, the conditions were very different for Aboriginals living in the 

south and those living in the north. 

3.7.5 Strong Racial Attitudes 

After 1860, in the early stages of Aboriginal politics there was a 

strong racial attitude being brought over from the eastern states. 

Many pastoralists coming from the eastern states brought with them 

preconceived attitudes about Aboriginals (Elkin 1979:290). Charles 

Gale, a station owner, remarked to Commissioner Falrbaim "let the 
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government shut their eyes for six months and I will be bound to say 

the settlers will effectively put a stop to further depredations" (V&P 

1884:7). Oddly enough, twenty five years later, Charles Gale was 

appointed to the position of Chief Protector of Aborigines. 

An entry in the diary of M.P. Durack most clearly shows the prevalent 

attitude of the colonists. It reads, 

Alas for the rarity of Christian humanity, when such 
scenes as witnessed today present themselves. A pair of 
niggers trying to drive a team of bullocks, and here again 
we find the willing horse bearing the burden (May 6, 
1893). 

Adding to this racial hostility was the Government Gazette, which on 

Oct 2,1884 commented on the Aboriginals being, "stone age m e n 

without equal in any other colonial area". ISven as late as 1927, the 

Minister for the North West, A.M. Coverley, openly criticized in 

Parliament the "stupid system of protecting the aborigines to the 

detriment of the settlers as a whole" (W.A.P.D. 74:454). 

3.8 Conclusions 

Three main conclusions can be drawn from the evidence presented in 

this chapter. First, after 1860, there was a significant change in the 

attitude of the colonists from compassion "to apathy or repugnance 

and concern for Aboriginal land rights hardened into a belligerent 

belief in possession by the right of the law and gun" (Green 

1984:149). This attitudinal change got progressively worse. The 

autocratic rule by individual governors changed from focusing on the 

protection of Aboriginals to the protection of settlers. This and the 

abolition of Aboriginal protectors in 1855, left the Aboriginal 

population in a precarious position. The granting of self government 

in 1889 and the subsequent Aborigines Act of 1897 shut the door on 
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the watchful protective eye of the Colonial Office and, instead, opened 

the way to further violence and injustice towards the Aboriginals. 

Second, the evidence suggests that the Aborigines Department in 

Western Australia was inefficiently operated, for a number of reasons. 

Most of the evidence points to a problem in the centralization of the 

Aborigines Department. It seems that the Department did not 

understand the problems of most of the Aboriginal population who 

lived far away from the offices of the policy makers in Perth. Both the 

Roth Royal Commission and the Moseley Royal Commission attest to 

this fact and suggested the decentralization of the Aborigines 

Department in their reports. 

The evidence also suggests that the Aborigines Department lacked 

the needed influence within the political sphere to make large scale 

reforms for the Aboriginal people. Politically, the Department was the 

smallest and least important and had little influence in the daily lives 

of most of the voting population. Therefore, the agenda of the 

Department was not constantly under the watchful eye of the voting 

public and was constantly undergoing monetary cutbacks. The 

Department's lack of authority is best exemplified by the need for the 

voluntary co-operation of the police force and the magistrates as the 

Chief Protector of Aborigines had no real authority. 

Third, inherent within most government policies was a paternalistic 

attitude which stemmed largely from the theories of Social 

Darwinism. Richardson (1914:20-1) is of the opinion that Darwin's 

writings offered a widely accepted "pseudo-scientific" basis to the 

popular belief that Aboriginals were the lowest form in the h u m a n 

evolutionary scale and were destined to eventual extinction. As Elkin 
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states "conscience could be appeased by smoothing the dying pillow" 

a principle he felt, "was enshrined in the protection policies developed 

in the second half of the nineteenth century" (1979:286). 

All three of these conclusions affected the education of Aboriginal 

children. The attitudes of the colonists and the belief in the principles 

of Social Darwinism found politicians turning away from costly 

education programs. Aboriginal education, it seemed, was placed low 

on the Government's list of priorities. 

In this way, the idea of using a government department which was 

responsible to the electorate but was servicing a part of the 

community which was not part of the electorate did not work. 

Financial difficulties were often encountered and Aboriginal services 

were the first to be cut in times of economic strain. The Aborigines 

Department lacked accountability. This was clearly indicated by the 

way in which the recommendations of the two Royal Commission 

reports that were set to investigate Aboriginal conditions in Western 

Australia were largely ignored. 

In general, government policies concerning Aboriginals provided short 

rather than long term answers to Aboriginal needs. Prentice (1975:75) 

believes that government policy from the advent of responsible 

government through to World War Two was fraught with neglect of 

Aboriginal communities. His views are shared by Rowley (1970:8), 

Evans (et al. 1975:365) and Stanner (1968:18-24), the latter calling 

this the era of the "Great Australian Silence". The Government 

reacted to neither the call for more or the call for less interaction 
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in Aboriginal matters. According to Bolton, 

if this sometimes meant ignoring that minority of do-
gooders and troublemakers among the white middle class 
who urged reform, it also usually resulted in inaction 
when rural pressure-groups clamoured for sterner 
measures of control against Aborigines (1981:125). 

In Bolton's opinion government inaction was based on the belief that 

neither position would have great political advantage. This, along 

with the strong belief in the eventual extinction of the Aboriginal 

people helps to explain the complacent attitude of the Government. 

These three major problems ensured the failure of the Aborigines 

Department in attaining the level of social welfare and reforms 

needed to allow Aboriginal people to enjoy the same advantages as 
i 

Europeans. The ineffectiveness of the Department allowed for the 

oppression of the Aboriginal people by improper administration and 

futile attempts at short rather than long term protectionist 

legislation. ISven after Royal Commission reports concerning the 

miserable condition of the Natives were published "protectionist" 

legislation produced no major improvements in their quality of life. In 

most cases the policies served to further the racial violence and 

oppression of the Aboriginal people. 
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CHAPTER 4 

ABORIGINAL LEGISLATION 1905-1936 

4.1 Objectives of the Legislation 

The Aborigines Act of 1905 (Act of 1905) was a comprehensive and 

important piece of Aboriginal legislation as it remained the 

cornerstone of Aboriginal administration until 1936 . The Act of 1905 

was a comprehensive document which contained sixty-six main 

sections, of which over forty covered restrictions, imposed 

prohibitions and limitations on the movement of Aboriginal people. 

The remaining sections dealt with indirect restrictions and 

administrative duties of the Department. The overall theme of the Act 

of 1905 was protection through restrictive legislation (Biskup 

1973:143). The major objectives of the Act were to: halt the increase 

in the half-caste Aboriginal population; protect Aboriginal women; 

control Aboriginal labour; impose legal guardianship; monitor 

Aboriginal movement; and use large settlements to control and 

observe Aboriginal people (Elkin 1979:294). The Government 

attempted to achieve these objectives by imposing personal and group 

restrictions on Aboriginal activities. 

Two Royal Commission reports will be examined in this chapter. The 

Roth Royal Commission Report, in 1904, and the subsequent Moseley 

Royal Commission Report, in 1935, were the result of criticism and 

protest concerning the treatment of Aboriginals in Western Australia. 

Uppmann (1991:104) in addressing these two inquiries states that 

they have "two things in common: the revelation of totally 

discriminatory situations and the minimal amount of change which 

resulted from their reports". 



46 

4.2 The Roth Royal Commission 

The Morning Herald (Perth), in 1902, remarked on the suitability of 

Dr. Roth to undertake the role of Commissioner. The Herald stated 

that Dr Roth, the Chief Protector of Aboriginals in Queensland, "was 

considered to be an independent expert on Aborigines". His expertise 

in the preparation of documents became evident in his systematic 

and thorough final report which contained over 52 detailed interviews 

(V&P, Vol.1, 1905). 

The Roth report noted the systematic abuse of power and authority 

used by the Police Department and the honorary protectors and 

questioned the quality of protection the Aboriginals were receiving 

from police officers. The report commented that "at present there is 

nothing to prevent the constable from arresting as many blacks as he 

chooses, while there is no limit to the number of witnesses he is 

allowed to bring with him" to secure a conviction (pi5). Therefore "the 

larger the number of prisoners and witnesses, the better, pecuniarily, 

for the police, who received from one and sixpence halfpenny to two 

shillings and fivepence daily per head" (pi4). 

The report also condemned the practice of chaining Aboriginal 

offenders. It seems that offenders, "some as young as fourteen years, 

were being arrested without warrant or information and being 

brought in on neck chains" (Lippman 1991:14). The practice was 

dangerous as the Aboriginals, both suspects and witnesses, were 

strung together in a long line. If one of the men fell he brought down 

those in front and those behind him. Sometimes in these long chain 

lines the lead would be attached to the "saddle of the mounted police 

officer" (pi3). The report questioned the administrative skills of the 
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Aborigines Department. It called for the decentralization of power 

from one main office to several smaller district offices that could help 

Aboriginals "on site". These offices could handle problems needing 

immediate attention both promptly and effectively. The report 

criticized the indenture system and suggested a minimum cash wage 

be set for Aboriginal workers. 

The Roth report felt that "no sacrifice should be considered too great 

to ensure these races being kept apart" (pl2). The report called for 

stiff penalties and more restrictive legislation concerning the 

prostitution of Aboriginal women in the State. In response to these 

conditions the Act of 1905 greatly restricted the movement of 

Aboriginal women. 

The Roth report noted the need for large areas to which Aboriginals 

could migrate and which were not too close to townships or private 

properties. In these areas, Aboriginals could hunt and practice 

traditional migration without the intrusion of the settlers. The report 

suggested using large hunting and migrational reserve land, like that 

which was available for the Natives in Canada (Biskup 1973:59-65). 

4.3 The Aborigines Act of 1905 

4.3.1 The Half-caste Problem 

The Government of Western Australia was very concerned with the 

increasing number of half-caste Aboriginals. According to Berndt & 

Berndt, by the 1880s "the indigenous population was almost entirely 

replaced by a part Aboriginal population" (1979:521). This situation 

was made worse by the increased pearling activity and the gold 

discoveries throughout the State which brought in many male 
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migrant workers. For example, from 1890 to 1900, the male 

population in Western Australia rose to over 130,000 (Official Year

book of W A , No. 1:322 and No. 5:424-5). This heightened an already 

imbalanced male/female ratio in the State. As a result, there was an 

increase In Aboriginal prostitution. 

As a result of this influx of males, women were very much in demand. 

The Roth Royal Commission report mentions the abduction and 

transportation of Aboriginal women on boats along much of the 

Western Australian coastline2,. Elkin (1979:294) mentions that these 

abducted Aboriginal women "were often bartered for gin, tobacco and 

rations". The reality of the situation was that there were few 

European women living in remote outback areas. However, Aboriginal 

women were readily available. 

Initially the Government was willing to overlook this problem and 

sometimes even encouraged the intermixing of the races by offering 

land grants to assist young mixed families to prosper (Biskup 

1973:144). However, towards the end of the 19th century a 

widespread change in the attitude of the colonists was taking place 

and "miscegenation and intermarriage had become not only 

undesirable but morally deplorable" (Biskup 1973:144). 

This change in opinion concerning the mixing of the races is reflected 

in an editorial carried by The Bulletin, in 1901. It read, 

if Australia is to be a country fit for our children and 
their children to live in, we M U S T KEEP T H E B R E E D 
PURE. The half-caste usually inherits the vices of both 
races and the virtues of neither. Do you want Australia to 
be a community of mongrels? 

The Act of 1905 tried to control these liaisons between the races by 

making co-habitation a punishable offence. 
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It seemed that the loneliness of the m e n and the introduction of 

conflicting legislation3 reduced the potential of the Act to decrease 

Aboriginal prostitution. Biskup argued that legislation was also 

hampered by the inefficiency of the police in prosecuting offenders. 

He proposed that "since the offender was often an acquaintance or a 

friend of the local constable, the police were naturally somewhat 

lukewarm in the execution of their duties" (1973:145). 

4.3.2 Aboriginal Women and the Act of 1905 

The Act of 1905 consisted of specific legislation to control the lives of 

Aboriginal w o m e n and decrease Aboriginal prostitution. As the Roth 

report mentioned 

along the whole coastline ... drunkenness and 
prostitution, the former being prelude to the latter, with 
consequent loathsome disease, is rife amongst the 
aborigines ... the boats call in at certain creeks, 
ostensibly for wood and water, and the natives flock to 
these creeks, the m e n being perfectly willing to barter 
their women for gin, tobacco, flour, or rice (pll). 

In order to protect Aboriginal women from these conditions the Act of 

1905 restricted their movement along the coastline. For example, 

sections 19 and 21 made it an offence to employ Aboriginal females 

or to have them present on any sea vessels. Similarly sections 40 and 

41 banned female Aborigines of any age from being "within two miles 

of any creek or inlet used by boats of pearlers or sea boats". 

The Act of 1905 legislated such personal matters as marriage. Female 

Aboriginals needed to obtain written permission from the Chief 

Protector in order to be married (s.42). The Act also prohibited the 

cohabitation of "every male person other than an aboriginal who 

cohabits with any female aboriginal, not being his wife" (s.43). 
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4.3.3 Aboriginal Labour 

Prior to 1886, two people could witness an Aboriginal make a mark 

on a piece of paper and it was considered to be a legal and binding 

contract. Although the Aborigines Act of 1886 legislated a new formal 

procedure for contractual work 4 most Aboriginals were still 

"employed with or without contracts, and under the indentures of 

apprenticeship" (Roth Royal Commission 1904:6). When the urban 

jAboriginal population began to increase "the system was changed to a 

feudal system where men and women were employed and their 

families tolerated and protected within the boundaries of the station 

property" (Green 1981:109). This system allowed for station masters 

to have complete control over the living conditions on the station. 

The Roth report found many stations to have unsatisfactory 

conditions for their Aboriginal labourers and their dependants. The 

report recommended the use of employment permits that were to be 

renewed annually based upon satisfactory employment and iiving 

conditions. Although section 18 of the Act of 1905 incorporated 

Roth's recommendation regarding work permits, it added the 

condition that permits could: 

be granted or refused by a protector; 

be granted for any period of time not exceeding twelve 
months; 

contain conditions; 

and be cancelled at any time by a protector. 

Employers could obtain permits for their employees in singular or 

group form (Biskup 1973:64). Employers who hired Aboriginals 

without employment permits could be charged with an offence (s.21). 
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Therefore, Aboriginals who were not granted employment permits 

found it difficult to obtain work. 

All Aboriginals, under section 27 of the Act, were "under the 

supervision of a police protector or police officer". 

A cash wage was not part of the new legislation, although the Roth 

report recommended a minimum cash wage "of five shillings per 

month on land and ten shillings per month on boats, exclusive of 

food, accommodation, and other necessaries" (V&P, Vol 1, 1905). 

Rowley (1973:95) reports that this was one of the more noted 

exemptions of the Act of 1905. 

The Act of 1905 legislated for the Aboriginal custom of "walk-about". 

Under section 30 the Aboriginal worker who was contracted for three 

to six months of work was legally guaranteed fourteen days leave. If 

the employment was for six to twelve months of work the leave was 

extended to thirty days. Legislators felt this allowed Aboriginal 

workers some free time to visit family and perform customary 

ceremonies and participate in long-standing traditions, such as walk

about. However, this legislated leave of absence was "during the slack 

seasons on the stations" and kept the operating costs during this 

time to a minimum (Green 1981:109). Station masters were not 

bound to provide rations or wages for Aboriginals who decided not to 

participate in the leave. For this reason some researchers argue that 

"the clause in the Act did not so much protect a native custom as 

legalize a rationalization by the whites of a particular custom which 

suited their own end" (Marchant 1954:13). 
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4.3.4 Legal Guardianship 

Under the Act of 1905 the State was given the power to control and 

monitor virtually every aspect of Aboriginal life. This was made much 

easier through the use of official reserves where Aboriginals could be 

watched and monitored. Aboriginal activities and attendance in areas 

that were thought to be too close to a township were prohibited (s.37). 

Almost anyone could order an Aboriginal to leave a township. Police 

officers, honorary protectors and citizens were vested with great 

authority considering that disobedience to any part of the Act of 1905 

was punishable as an offence. 

The Chief Protector was given the power of legal guardianship for 

Aboriginal children under sixteen years of age. In 1911, this was 

amended by adding the words, "to the exclusion of the rights of the 

mother of an illegitimate half-caste child" (s.3). 

The Governor was given the power to make regulations dealing with 

the provision for the "care, custody, and education" of Aboriginal and 

half-caste children (s.60(c)). Section 60(e) gave him the authority to 

remove children from reserves and place them in aboriginal 

institutions, industrial schools, or orphanages. Children who 

absconded or attempted to leave the school were brought back by 

police officers. Parents who pulled their children out of school were 

also guilty of an offence (s.44). 

Often the power of guardianship was utilized in providing "education" 

for those part-Aboriginal children which the Department felt deserved 

more opportunities for a better life (Marchant 1954:20). Often the 

fathers of these part-Aboriginal children took no interest in their 

children and the Department tried to force them to contribute to the 
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upkeep of their children. However, section 34(2) stated that the oath 

of the mother alone was not enough evidence to prove paternity of a 

child and more often than not the state was forced to support the 

child solely. 

Aboriginal property was also brought under the power of the Chief 

Protector who could 

take possession of, retain, sell, or dispose of any such 
property, whether real or personal, and, exercise in the 
name of an aboriginal or half-caste any power which the 
aboriginal or half-caste might exercise for his own benefit 
(s.33(lT3)). 

4.3.5 Restriction of Mobility 

The restriction of Aboriginal movement can be seen throughout the 

Act of 1905. Aboriginals could not follow their traditional migration 

patterns because leaving the State was an offence (s.9). Likewise, an 

"aboriginal found loitering in any town or municipal district, or being 

therein and not decently clothed" could be forcibly removed from the 

township (s.38). If that did not decrease the number of Aboriginals in 

the township the Governor could use his power to "declare any 

municipal district or town or any other place to be an area in which it 

shall be unlawful for aborigines or half-castes, not in lawful 

employment, to be or remain (s.39). Only authorized persons could 

enter Aboriginal reserves (s.14) and any person who "goes or remains 

upon a reserve or removes an aboriginal, or causes, assists, entices, 

or persuades an aboriginal to remove from a reserve shall be guilty of 

an offence" (s.15). This applied to family members or extended kin 

from another area. 



54 

4.3.6 Reserves 

The mainstay of the restrictive legislation was based on the use of 

reservations and Aboriginal settlements. It was reasoned that if the 

Department could set up large hunting reserves where Aboriginals 

could hunt and practice traditional living then the violence between 

the pastoralists and the Aboriginals would decrease (Roth Royal 

Commission 1904). 

The idea was that Aboriginals "could be made to remain at such a 

distance from the settlement that it would not be worth their while to 

loiter there, nor worth while for the whites to seek their distant 

camps" (Annual Report of the Chief Protector, 1907). 

However, the success of using native reserves was limited because of 

bureaucracy and the political influence of the settlers. The most 

limiting feature was the size. The reserves were not to exceed 2,000 

acres (Biskup 1973:63). Even in 1911, after public controversy this 

restriction was changed to pertain only to land held under lease from 

the Crown. Private land could be bought by the Aboriginals in excess 

of 2,000 acres. Of course, legislators knew full well that Aboriginals 

could not financially secure private land and even if the funds were 

appropriated for them, other legislation would surely make the 

purchase impossible. 

The Minister could designate or abolish any area as an Aboriginal 

reserve and relocate any previously designated reserve land to more 

suitable locations (s.10). This meant that Aboriginals were often 

uprooted and relocated to different areas as demands for their reserve 

land was made by influential settlers. 
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4.3.7 The Act of 1905 and Education 

The importance of Aboriginal education could be measured by the 

fact that it was only directly mentioned in the Act of 1905 in 3 

sections. First, in section 6(3), where education was listed as a duty 

of the Department. Second, in section 60(c), which enabled the 

Governor to make regulations concerning the provision of education. 

And third, the word school was used in section 44, which stated that 

any one who "entices or persuades an aboriginal or half-caste girl 

under the age of sixteen years to leave any school or aboriginal 

institution without the consent of a protector" was guilty of an 

offence. The significance lies in the fact that the Aborigines Act of 

1905 was a comprehensive document made up of sixty-six main 

sections yet education was mentioned directly only three times. 

However, the Act did influence Aboriginal education but not in a 

direct way. Instead, it used indirect restrictions and imposed 

limitations for Aboriginal people which ensured that they received 

little education. 

Four such examples are noted below. First, the Act restricted the 

movement of Aboriginal children within townships (s.38). This 

directly limited their chances to attend school and receive an 

education. Second, Aboriginal camps which were too close to town 

limits were ordered to relocate to a further distance away from the 

town (s.37). This meant that families who were interested in obtaining 

an education for their children had to travel a further distance to 

enquire about schools. Third, some Aboriginals were bound to stay 

within the limits of the reserve which greatly limited their chances of 

seeking educational facilities if none were provided in the reserve 



(s.12). Fourth, section 14 stated that any person other than an 

Aboriginal could not enter the reserve without authorization. Non-

aboriginal teachers would need to gain permission before they were 

allowed to provide education for Aboriginal children on the reserve. 

The penalty for committing an offence against this Act was usually 

imprisonment which in itself caused instability within the family and 

was not conducive to learning and educational success. 

The Act of 1905 was not the only restrictive legislation passed against 

Aborigines; however, it was the first legislation of such magnitude to 

be passed as law. The following Amendment Acts built upon its 

original framework to clarify and detail existing sections or to add 

new restrictions depending on government policy at the time. 

4.4 The Aborigines Act Amendment Act 1911. 

The Amendment Act of 1911 added only two new sub-sections that 

dealt directly with Aboriginals. The first was the application of the 

State Children Act of 1907 to all Aboriginal children which stated that 

the 

governing authority of an Aboriginal Institution shall 
have and may exercise, in respect of any aboriginal or 
half-caste child sent to the institution, all the rights and 
powers conferred upon such governing authority in 
respect of State children (s.ll). 

The second was the disallowing of a plea of guilty from Aboriginal 

offenders in the courts. 

Most of the amendments served to clarify and specify the original 

legislation of 1905. The position of Deputy Chief Protector was 

created (s.2) and Aboriginal reserves were restricted to land held 

under lease from the Crown (s.4). Section 10 made very specific the 
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liquor restrictions for Aboriginals and widened the offence to include 

both the supplier and the receiver of the liquor. 

4.5 The Aborigines Act Amendment Act of 1936 

4.5.1 The Moseley Royal Commission Report of 1935 

In 1933, public outcry and foreign exposure in the press concerning 

allegations of brutality and the maltreatment of the Aboriginals led to 

another official inquiry. This time the report was compiled by H. D. 

Moseley and the report "revealed a state of affairs which was far from 

satisfactory" (Biskup 1973:95). Moseley made many 

recommendations which he felt would improve the Aboriginal 

situation. Some researchers argued that the Moseley report dealt with 

"only the matters which needed immediate attention, leaving the 

larger issues shelved" (Biskup 1973:167). 

Many of Moseley's recommendations dealt with the improvement of 

administrative efficiency. Like the Roth report, it recommended the 

decentralization of the Aborigines Department. The report suggested 

the department be split into three parts: a Chief Protector and two 

divisional protectors. The divisional protectors would each serve an 

area in the State on a full time basis and could make decisions on 

site. 

The report notes the poor living standards and ill health of most 

Aboriginal people including many cases of leprosy and venereal 

disease. Aboriginals who thought they might have the disease often 

hid from medical teams. This was not surprising considering that the 

medical teams often came escorted by the police who "took the 

sufferers away on neck chains to the Derby leprosarium where it 
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appears that most spent their remaining days" (Shaw 1992:19). The 

report made suggestions concerning the inadequate health care 

facilities and lack of on-site medical clinics available for Aboriginals 

(Long 1979:359). 

The growing part-Aboriginal population was again a concern and the 

report recommended the establishment of a Medical Fund for 

Aboriginals. The Natives' Medical Fund would be financed by 

employers of Aboriginals to help offset the cost of medical attention. 

Another novel idea was the establishment of a Natives' Court where 

only Aboriginal cases were heard. 

The Moseley report echoed the recommendations of the earlier Roth 

report by calling for the decrease of police and honorary protectors in 

the administration of Aboriginal peoples. The report suggested that 

part-Aboriginal children no longer be separated from their families 

and instead that entire families be moved to "better surroundings for 

training and education" (Biskup 1973:168). 

4.5.2 The Aborigines Act Amendment Act 1936 

The Amendment Act of 1936, later known as the Native 

Administration Act 1905-1936, was a substantial amendment of the 

initial legislation. 

In the Amendment Act of 1936, the most sweeping change was one of 

nomenclature and definition. The Chief Secretary introduced the new 
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Act and explained the new term native as being 

a general definition of all those subject to it, as a means 
of controlling a situation which had got out of control 
because of the impossibility of establishing the extent of 
Aboriginal descent which the earlier definitions had 
required (Rowley 1970:23). 

Aboriginal, Chief Protector, and Aborigines Department were no 

longer to be used as descriptive names in legal documents. Instead, 

the new legislation used the descriptions of Native, Commissioner of 

Native Affairs, and Department of Native Affairs. 

Controversy surrounded the new definition of Native because of its 

inclusion of 

all part-aborigines except the following: quadroons under 
twenty one who neither associated with nor lived 
substantially after the manner of the full bloods, unless 
ordered by a magistrate to be classed as natives; all 
quadroons over twenty one unless classed as natives by a 
magisterial order; and persons of less than quadroon 
blood born before 31 January 1936 (s. 2(e)). 

A quadroon was defined as a "person who descended from the full 

blood original inhabitants of Australia but is only one-fourth of the 

original full blood" (s.2(f)). In the end this meant a wide inclusion of 

assimilated and partly assimilated part-Aboriginal people who had 

not previously been included in the restrictive measures (Biskup 

1973:171). 

[Because of the change in nomenclature in the Act of 1936 the term 

Native will be used; however, the term Aboriginal is once again the 

proper legal term so the two terms are used in this paper.] 

The Amendment Act of 1936 gave the Governor power to appoint 

travelling inspectors who would be responsible for the administration 

of Aboriginal affairs in a specific region (s.6). During parliamentary 
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debate, A. Thompson, the member for South East, stated this 

"arrangement would influence many aboriginals, who at present feel 

that they are being hounded from one district to another, to realize 

that they were in touch with someone who they could look upon as 

their particular friend" (W.A.P.D. 1936:976). 

A new section dealt with the mandatory health tests. The 

Commissioner could "authorize some suitable person or persons to 

examine any natives with a view to ascertaining if they are afflicted 

with disease" (s. 12(a)). Section 21 also called for employers to pay 

into a sickness and accident fund which would be used to offset the 

cost of medical and hospital fees incurred by Natives. Along the same 

lines, the employer was to keep a "reasonable supply of drugs, 

dressings and instruments for rendering first aid" and to provide ill 

Natives, under his employment, with transport to a hospital or to the 

nearest protector. 

The Amendment Act of 1936 increased the power of the 

Commissioner in controlling Native property. It gave the 

Commissioner the power to "obtain letters of administration or letters 

of administration with the will annexed of the estate of any deceased 

native" (s.21). Section 21 goes on to say that in the absence of a will 

the proceeds of the estate would go to the Commissioner to use at his 

discretion, "for the benefit of natives generally". Section 7(b) 

prolonged the age for compulsory guardianship from sixteen to 

twenty one years of age. Biskup is of the opinion that it also changed 

the responsibility of guardianship from the Chief Protector to the 

Minister (1973:169). 
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Section 25 gave the Commissioner the power to object to Native 

marriages on the basis of four specified grounds. They were: 

the marriage is inadvisable as being in contravention of 
tribal custom; or 

that one of the parties is afflicted with any communicable 
or hereditary disease; or 

that it is inadvisable that the marriage should take place 
owing to any gross disparity in the ages of the parties; or 

that there are any other circumstances which render it 
advisable that the marriage should not take place. 

Also legislated was the need to request prior permission for all Native 

marriages whether mixed or not. Natives who were denied permission 

to be married could appeal the decision to a magistrate but in the 

meantime the couple could not be married without the celebrant 

committing an offence (s.25). In section 26, the legislators tried once 

again to decrease Native prostitution by making it an offence to 

"persuade or solicit any native to cohabit with or have sexual 

intercourse with any person who is not a native". 

The Act's most innovative addition was found in section 31. This 

section gave the Governor the power to establish a Court of Native 

Affairs in which all Native cases were to be summarily tried by a 

stipendiary, police, or resident magistrate. Sub-sections included the 

permission of the court to call a head tribesman to assist in the court 

proceedings and the restriction of this court to deal only with offences 

committed by a Native against another Native. Sub-section 3 also 

added a new dimension by allowing the court to consider tribal 

custom as an influence in the behaviour of the accused. Section 31 

was a controversial addition which stated that any person who 

"defrauds any native by any artifice, trick, or misrepresentation shall 

be guilty of an offence against this Act". The Act of 1936, unlike the 
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previous acts, was specific about sentences for first offenders, second 

offenders and repeat offenders (s. 11,29,33). Admissions of guilt by 

Natives suspected of offences punishable by death or imprisonment 

were not admissible in court (s.30). The Chief Secretary mentioned 

during the parliamentary debate on Oct 6, 1936, that 

the manner in which admissions of guilt have been 
obtained in the past has occasionally been very open to 
question, and it is well known that a native will readily 
admit having committed an offence which he possibly is 
not aware is a crime in our eyes (W.A.P.D., Vol 97:720). 

The Amendment Act of 1936 made significant changes to the 

structure of missions in Aboriginal activities. All missionaries needed 

to obtain a licence and permission from the Minister of Native Welfare 

before beginning their work. Added to this were the new regulations 

concerning the "education, diet, hygiene and housing" of the 

Aboriginal children attending mission schools. If these regulations 

were not adequately met, the Department would no longer subsidize 

that mission. After the Act of 1936, 17 new missions were established 

"thus the potential for Aboriginal children to attend school was 

dramatically increased" (Mounsey 1979:398). Seemingly, the 

Amendment Act of 1936 brought about the "development of a much 

closer relationship between the Department of Native Welfare and the 

Education Department" (Mounsey 1979:398). This closer relationship 

allowed some progress in the field of Aboriginal education in the 

following years. 

The Aborigines Act Amendment Act of 1936 incorporated some 

interesting sections and innovations but generally the legislation itself 

was made up of minor amendments to the original sections of the Act 

of 1905. As Wilson (1979:155) explains the Act of 1905 "set the 

pattern of administration of Aborigines by the West Australian 
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government at least up to 1936, and indeed beyond, because the 

Native Administration Act of 1936 in many ways merely strengthened 

the provisions". For example, the original Act of 1905 "had made it an 

offence to entice or assist an aboriginal to leave a reserve"; the 1936 

Act added to the previous section by making It an offence to 

"transport or assist a native who had already escaped" from a reserve 

(Rowley 1970:50). These minor amendments made the Act of 1905 

m u c h more powerful because of their specificity and the inclusion of 

Aboriginals who had not previously been included in the realm of 

Aboriginal legislation. 

4.6 Conclusions 

The Act of 1905 was based on the premise of protection. As Biskup 

states, 

... protection was conceived in humanitarian terms ... 
special Aboriginal legislation of 1886, 1897 and 1905 
sought to protect the aborigine as an economic asset, by 
discouraging abuses on the part of employers of 
aboriginal labour (1973:262). 

This same legislation, however, also sought to protect the rights of 

the pastoralists by setting up honorary protectors and involving 

police officers in Aboriginal affairs. This system, as clearly mentioned 

in both Royal Commission reports, could not be successful because 

the police could not objectively carry out the equal protection of both 

groups. The contradictory stance and competition for the land would 

have made it near impossible for police officers to protect the rights of 

both groups equally. 

Differing opinions arise about the degree of restriction and oppression 

found in the Act of 1905. Biskup believes "as far as the aborigines 

were concerned, the pastoralist was there to be exploited as part and 
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parcel of the new environment"5 (1973:263). Rowley on the other 

hand, felt that "by the end of the 1930s the effort at protective and 

restrictive control had reached a climax which was reflected in the 

Aboriginal legislation (1970:43). These two viewpoints were also felt in 

the community at large. As Rowley mentions, "the discussions in both 

the Assembly and the Council are excellent indications of the public 

attitudes at the time, ranging from a somewhat woolly-minded 

sympathy to expressed fears of the growing half-caste problem" 

(1970:23). In the same way the debates in Parliament ranged from 

one member recommending education for part-Aboriginals 

concerning cleanliness and sex to another member calling for the 

sterilization of Aboriginal women (W.A.P.D. September 29, 1936 and 

W.A.P.D. December 3, 1936). 

The evidence suggests Rowley is correct in stating that Aboriginals 

were exploited to a much greater degree than the pastoralists through 

the Aborigines Act of 1905. Throughout the history of early Aboriginal 

politics one can see the great influence of and exploitation by the 

pastoral lobby and "the pioneering spirit" of the State, rather than the 

exploitation of the pastoralists by the Aboriginal people. The Act of 

1905 exemplified the large degree of influence which the pastoralists 

and settlers exerted over political legislation (Green 1979:97). If any 

law seemed unfavourable to a significant portion of the colonists an 

amendment was quickly introduced to modify the original law to 

achieve a more favourable outcome. Marchant supports this position 

by writing that whenever the laws seemed to be unfavourable to the 

settlers they "were changed by administrators who interpreted the 

badly worded actions to suit their ends" (1954:17). The influence of 

the pastoralist community can best be seen in the Legislative 
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Assembly. The pastoralist community occupied the most seats even 

though they made up the minority of voters. According to Durack the 

pastoralist community which had "less than 200 voters elected eleven 

members, whereas 6000 votes elected six mining seats and there 

were more than 900 voters selecting for nine metropolitan seats" 

(1959:37-9). 

The Roth Royal Commission Report was the only major review of the 

Aboriginal situation in the State. Therefore, Aboriginal policy was 

heavily based on the information within the report although the 

recommendations from the report were largely ignored by 

administrators. Unfortunately, the Roth Report was specifically 

directed to address the Aboriginal problems in the northern portion of 

the State. These recommendations were then generalized by 

administrators to be the problems faced by all Aboriginals in the 

State. However, the conditions varied greatly and the legislation that 

may have protected Aboriginals in the north severely handicapped 

those in the south. Bolton describes the end result of the Act of 1905 

as creating "grievous problems for the part-Aboriginals of the 

southwest, many of w h o m now found themselves brought under 

official surveillance for the first time in their lives" (1979:131). This 

was also true for the Amendment Act of 1936. Like the initial Act, it 

also resulted in the hindrance of the progress of those educated and 

semi-assimilated part-Aborigines who "wanted to be treated like any 

other respectable man" (Department of Aborigines and Fisheries 

95/1912). 

The Aboriginal situation in Western Australia was not unlike that in 

the rest of the country. As Rowley comments, "the 1936 Act 

expressed principles on which the officials of three Governments-
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Western Australia, Queensland and the Commonwealth in respect of 

the Northern Territory could agree at the 1937 conference" (1970:25). 

However, other states, like South Australia, also had comprehensive 

legislation but they did not legislate the conditions of marriage. 

initially the aim of the Act of 1905 was to help protect the 

Aboriginals; however, in time, this was reversed and "the laws and 

administrators increasingly became agents of repression" (Wilson 

1979:154) This legislation helped to perpetuate the idea that 

Aboriginals were "not fully h u m a n and because they were inferior 

needed special laws, policies and regulations to restrict their 

behaviour" (W.A.A.E.C.G. 1987:8). 

The Act of 1905 opened the door for segregationist and isolationist 

policies to be implemented in the future. The Amendment Act of 1936 

served to further isolate Aboriginals from the community at large. 

Children were not allowed to attend state schools. Mandatory health 

examinations were given to all Aboriginals without their consent. 

E)ven in ltfe-threatening situations some hospitals would not admit 

Aboriginal people. The list of restrictions and racist acts which were 

legislated in the Act of 1905 as amended, is long. Many Aboriginal 

people believe the racist attitude underpinning the Act of 1905 is still 

strongly displayed in society even though the legislation itself has 

been repealed. 

[The Native Welfare Act, 1963, contained a schedule which repealed 

in full the Aborigines Act of 1905, 1911, 1936 and was itself repealed 

in 1972.] 
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CHAPTER 5 

T H E IMPACT O F LEGISLATION O N EDUCATION 

In this chapter the history of Aboriginal education in Western 

Australia will be examined. The types of institutions used for 

Aboriginal education and their effectiveness in the realm of Aboriginal 

education will also be discussed. 

5.1 Contradictory Legislation 

In 1871, the Elementary Education Act made the Education 

Department responsible for the education of all Western Australian 

school age children within three miles of a state school. Later, in 

1897, an Amendment of the Aborigines Protection Act "made the 

Aborigines Department responsible for the education of full-blood and 

part-aboriginal children" (Biskup 1973:149). In other words, the 

Education Department was responsible for the education of all 

Western Australian children, but, subsequent legislation made the 

education of Aboriginal children the responsibility of the Aborigines 

Department. This situation was unique because Western Australia 

was the only State which provided education for Aboriginal children 

through a Department other than the Education Department. This 

overlap in responsibility played a distinctive role in the confusion and 

frustration of trying to provide a consistent long term policy of 

education for Aboriginal children. 

The Elementary Education Act made no distinction between 

Aboriginal and non-Aborginal children; however, a health clause 

found in the 1893 amendment of this Act was often used to impede 
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both the healthy and the unhealthy Aboriginal children from 

attending State schools. 

5.2 Financial constraints 

Financial constraints were always a limiting factor in the ventures of 

the Aborigines Department. "As a result of lack of finance due to 

small votes of monies by the government", the Aborigines 

Department, "left Aboriginal education in private hands" (Marchant 

1981:49). The education of Aboriginal children was left strictly to 

institutions run by private citizens or religious missions. In return for 

the organization of the schools the Aborigines Department would 

financially aid the missions and supply them with land. 

This led to a substantial increase in the number of missions in 

Western Australia. For example, before 1905, only five missions had 

been established in Western Australia. However, by 1921 the number 

of missions had reached nine and by 1950, twenty-one missions were 

operating (Mounsey 1979:398). The Aborigines Department realized 

that the education of Aboriginal children could not be accomplished 

without the help of the missions and encouraged their participation. 

Mission schools became increasingly important when objections from 

European parents resulted in the removal of Aboriginal children from 

State schools. 

5.3 Types of Schools 

5.3.1. Mission Schools 

Mission school education varied greatly from one school to another 

but in most cases there was no comparison with the education being 

provided for European children in the State schools (V&P 1948:19). 
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The aim of education in one mission school was "to teach the children 

all that may be good and useful for a life amidst civilized 

surroundings" (Annual Report of the Aborigines Department 

1908:19). Academic subjects were rarely taught and instead the 

basics consisted of religious and vocational training. The young male 

Aboriginals "were trained as farmhands, carpenters, boot makers, or 

mechanics, while the girls were employed in the kitchen or doing 

laundry work" (Annual Report of the Aborigines Department 

1908:22). 

Instructors in Aboriginal mission schools were often chosen on the 

basis of their biblical knowledge and enthusiastic personalities rather 

than their abilities to teach or their academic backgrounds. These 

teachers were occasionally visited by "travelling inspectors or by 

resident magistrates who were watching the interests of the 

Aborigines Protection Board and the Chief Protector" (Marchant 

1.981:57), In general, though, the level of instruction was poor and 

the regulation of educational standards was even poorer. 

Although the education was left primarily in the hands of the 

missions "the state did not withdraw completely into the background" 

(Marchant 1981:50). However, inspections were not regular and often 

mission school standards, both educationally and hygienically, were 

poor. The evidence suggests that both urban and rural schools were 

affected by poor conditions. At the Perth Native School, in 1844, 

many of the pupils died from tuberculosis which they contracted from 

the milk of infected cows (Smithies to the Wesleyan Missions, 

London, 26 Oct 1844). 
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Forrest River Mission 

The Marndoc Aboriginal Reserve, in the Kimberleys, was land set 

aside by the Government for the safe haven of Aboriginals. In 1912, 

Bishop Trower set up a mission station on the reserve to evangelize 

the Aboriginals in the area. After a few missionaries left the station 

because of harsh climatic conditions the Bishop sent for Rev. Ernest 

Gribble. Gribble was known as a confident, outgoing m a n who was 

"sheer bloody-minded" and obsessed with a dream of mission 

"Utopia". 

During the fourteen years that Rev. Gribble administered the mission 

he gained the control of many Aboriginals, often exchanging freedom 

for the safety of the mission. Gribble insisted on discipline and he 

often used physical punishment to ensure the strict following of a 

disciplined life. It seems that Gribble's obsession with saving the 

remaining Aboriginals "negatively affected his approach to running 

the mission" (Harris 1990:516). 

The accounts of the conditions at Forrest River were described in 

various ways. In official reports the living conditions were described 

as "appalling and the food consisted mainly of porridge, salted meat, 

and half rotten bread" (Aborigines Department 308/1928). Rations 

were handed out to the Aboriginals on the condition that their 

children attend school. During the day, women and m e n were 

segregated and family life was discouraged. Traditional marriages 

were ignored and when young Aboriginals came to claim their 

traditional wives they found they were already married to someone 

else. 
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There were also implications of numerous improper activities such as 

floggings, chaining to fences and other cruel methods of punishment. 

Biskup reports that "a subsequent inspection by the W y n d h a m 

district medical officer only underlined the critical situation at the 

mission" (Biskup 1973:129). It seems that the children were suffering 

from vitamin deficiencies and medical conditions such as rickets, 

infectious boils, and unattended wounds. Stephen Edwards 

remembers life in Forrest River mission during the 1920s and 1930s. 

He remembers that "blokes used to come and shoot m y relations, m y 

father's and mother's relations" (Shaw 1992:188). Shaw reports that 

"in 1926, there were publicized police shootings of Aboriginals in the 

Forrest River district near Wyndham" (1992:17). 

The evidence shows that the conditions in mission schools varied 

from appalling to acceptable. The Department in 1917 introduced a 

new method of regulating the missions. They set up certain 

conditions which had to be met by the mission before their subsidy 

was renewed for another term. This along with the growth of the 

United Aborigines' Mission and the subsequent attempts by the 

department "to secure greater control over missionary activities" saw 

many of the missions lose their funding and eventually close down 

(Biskup 1973:138). 

5.3.2 State schools 

Aboriginal children were not attending State schools and the 

Department gave no serious thought to enforcing their attendance. As 

Biskup reports, in the northwest "it was practically impossible for a 

full-blood child to receive even a rudimentary education" (1973:243). 

The Education Act of 1893 included a clause to allow authorities to 
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ban children who were "suffering from any infectious or contagious 

diseases, or whose presence was otherwise injurious to the health 

and welfare of other children". This clause was commonly used to 

expel Aboriginal children from State schools. For example, in a letter 

from M. V. Peacock to the Director of Education, the basis of 

objections listed for the expulsion of Aboriginal children ranged from 

the spread of contagious disease such as ringworm and eye infections 

to the effect of the "abominable smell from the black children during 

the hot weather" on white children (Department of Fkiucation 

4259/14). In 1905, the Education Department was pressed to expel 

Aboriginal children from the state school at Shark Bay because the 

white children tended to "mimic the black" and the parents felt this 

would then cause their children to be disadvantaged (Aborigines 

Department 170/1905). In a further example, at Beverley in 1911, 

the local Aboriginal community had notified the teacher of their 

intent to send their children to the local school when it resumed 

classes in the new year. Attempts to persuade the parents to enrol 

their children in mission schools failed and they "threatened to 

invade the school if the teacher refused to admit them" (Biskup 

1973:150). The children turned up at the beginning of the new term 

only to be sent away by the teacher because they were "anything but 

clean" (Aborigines and Fisheries Dept 753/1914). 

The Department of Education considered building a new school for 

the Aboriginal children, in Beverley. However they decided that the 

financial responsibility should be covered by the Aborigines 

Department. Again the financial limitations of this small Department 

sealed the fate of many Aboriginal children. The children were 
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expelled from the State school and due to lack of funds there was no 

replacement school built for their education. 

5.3.3 Government Reserve Schools 

It was not until 1911 that the State decided to attempt to provide 

Aboriginal children with a government run system of education. 

institutions were set up at Moola Bulla (1911), Carrolup (1914), and 

Mogumber (1916) (Aborigines Department Annual Report 1911, 1914, 

1916). 

The State had no method by which to measure the success of these 

schools. There were no existing Aboriginal government schools with 

which the Department could compare achievements. The only method 

left open to the State was to have government inspections. However, 

this method proved dangerous because of the animosity of certain 

religious denominations towards government intrusion and monetary 

cutbacks to their missions. 

Carrolup Aboriginal Reserve 

The establishment of the mission settlement of Carrolup is a good 

example of the history behind many of the Aboriginal settlements and 

mission stations of the time. In Katanning, the need for an Aboriginal 

mission school arose when the "white parents were beginning to have 

second thoughts about aboriginal children attending the local school" 

(Biskup 1973:151). In an attempt to solve the crisis the Education 

Department decided to provide "separate instruction" for the 

Aboriginal children that were threatening to attend the state school in 

Katanning. A wave of hysteria had swept through Katanning and the 

white parents called for the immediate removal of all Aboriginals from 
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the outlying areas of the township. As Biskup reports "a deputation 

in October 1913, asked the Chief Protector to order the immediate 

removal of all aborigines from Katanning" (1973:151). The deputation 

listed the following reasons for the immediate removal: 

the native child's mind was not as pure as could be 
wished; and 

the natives were a nuisance, and a menace to the morals 
of the youths of Katanning; and 

that the ladies were afraid that they will be interfered 
with by some black man (Aborigines and Fisheries 
Department 753/1914). 

This led to the establishment of the Carrolup Aboriginal settlement. 

In 1915, the Aboriginals at Katanning were forcibly removed by police 

to the new settlement at Carrolup. Most of the Aboriginals had been 

moved under ministerial warrants and were bound to ask permission 

to leave the property. If they tried to abscond they were liable to be 

imprisoned for two weeks. Biskup reports that in May 1916 

"regulations were gazetted which gave the superintendent sweeping 

disciplinary powers, such as the right to withdraw rations from 

recalcitrant inmates and the right to inflict summary punishment for 

a host of offences against camp discipline" (1973:153). Jimmie 

Barker, talks about his experience in a similar Government reserve in 

NSW: 

we had to stand in two lines while the manager walked 
between us with a stock whip in his hand... W e were 
often whipped by the manager and then had to do 
whatever he ordered. The lesser punishment would be 
many lashes with the manager's stock whip; he hit both 
adults and children indiscriminately when he was 
annoyed (Harris 1990:572). 

In reality, Carrolup, and many other government reserves, across 

Australia, were part of an attempt by Governments to ease the 
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pressure they were receiving from the white community to remove the 

Aboriginals from townships. Segregation was not a stated policy 

decision but as Biskup reports, "once in existence Carrolup was 

embraced whole heartedly by the administration, and the policy of 

partial segregation or social isolation of part-aborigines was on its 

way" (1973:153). The Government became so emphatic about the 

Carrolup settlement that they felt it would be an ideal place to 

transfer "all part-aborigines south of the Great Eastern Railway". The 

Aboriginals, however, did not agree and few came on their own 

accord. 

"The wholesale expulsion of aboriginal children" from schools like 

Katanning, "set a pattern for years to come and ... left a legacy of 

resentment and bitterness" (Biskup 1973:152). Qualrading, Moora 

and Northampton also joined in voicing their dislike of Aboriginal 

children attending their schools. The Aboriginals at Qualrading even 

had some local success in nersuading the school teacher to allow 

their children to attend the state school. Unfortunately this decision 

was quickly overruled by the Director of Education. One of the 

parents, John Kickett, even applied to the Education Department to 

enrol his children in the local school. The Director of Education 

replied that 

permission cannot be given for your children to attend 
the Quairading School, but I understand that you can, if 
you choose, send them to the Carrolup Native Settlement 
for the sum of 4 s. each week (Education Department file 
4259/14). 

Racial tensions between the Europeans and the Aboriginals became 

common in small country towns in the south of the State. Biskup 

reports that "in September 1916, following more unrest, approval was 

given for the establishment of a second aboriginal settlement at 
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Mogumber on the Moore River" (1973:154). Like the Carrolup 

settlement, most of the Aboriginals were moved to the new settlement 

by ministerial warrants. Some accounts relate that Aboriginals from 

places like Guildford were "being rounded up by the police and sent 

to Moore River in their own interest" (Aborigines and Fisheries 

Department 817/1918). In the Annual Report for 1919, the Chief 

Protector acknowledged his strong belief in the success of the 

government settlements. His report stated that 

many of the inmates, removed from towns on account of 
their bad behaviour, women and even murderers are 
settling down to a new life of peace, contentment and 
usefulness. There is a complete absence of quarrelling 
and fighting, the reserves being regarded as common 
ground controlled by the Government, the "Big Boss" 
protector of all tribes ... (plO). 

His report failed to mention the method used by police to remove 

Aboriginals to the Government settlements. Dora Thompson 

remembers her removal to Mogumber Aboriginal reserve in May 

1930: 

they bundled us into the police car and didn't give us a 
chance to pack anything... W e arrived at Mingenew at 
Sundown... (they) then drove to the police station and 
wanted to lock us all up in a cell. The children were 
hanging around their father screaming and I rushed off 
to see if I could get help but... the policeman caught m e 
and dragged m e back to the station... we were told to get 
into the train and the policeman got in with us and sat 
up in the train with us until we got to Mogumber at 
daybreak ... (Moseley Royal Commission Report, 1935). 

In reality, the settlements were seen by many as inhumane and 

oppressive. Haebich reports that just "the threat of expulsion to 

Moore River" was enough "to exact reluctant compliance from 

independent minded or self assertive Aborigines" (1982:54). There 

were allegations of physical abuses such as "chaining girls to table 

legs". Biskup reports that "absconding was a serious problem, staff 
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were underpaid and accommodations were unacceptable (1973:156). 

Some missions were "blatant, even in recent times, that their job was 

to act as a labour pool, supplying domestic workers and stockmen to 

local landowners" (W.AA.E.C.G. 1987:9). 

Many institutions found it necessary to separate Aboriginal children 

from their families. The missionaries and most Government officials 

justified these measures as part of the readjustment and re-

socialization procedures needed to "civilize" Aboriginals. Therefore, 

they believed that "the separation of the children from the parents, 

was absolutely necessary if the young generation was to be uplifted 

and weaned away from its aboriginal background" (Neville 1947:113). 

However, after his appointment, Prinsep attempted to educate a 

greater number of Aboriginal children in Aboriginal institutions. It 

was apparent that most parents were hesitant to allow their children 

to leave their community and enrol in school. In order to do this an 

agreement was made between the parent and the institution under 

section 5 of the Industrial School Act of 1874 (Aborigines Department 

33/00, min 26/1/1900). As Marchant reports "the result was that 

many of the missions, by refusing to relax their hold on a child if a 

parent changed his mind about it being educated, got a very bad 

name among the Aborigines" (1981:56). 

Alfie Gerrard, an Aboriginal man, remembers when he was a boy at 

Moola Bulla in the 1940s. His parents were allowed to visit for "all of 

November and two weeks in December". They had to leave a week 

before Christmas because it was the last bus back to the settlement. 

As his parents entered the bus he remembers thinking "Oh well, so 

often been away from M u m , this is another time we'll be without 
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M u m and Dad" (Shaw 1992:196). Another Aboriginal man, Sandy 

McDonald, talking about Moola Bulla station, states that the Western 

Australian Government "used to object" and they "wouldn't let the 

fathers send their kids to Perth or anywhere else, only to Moola Bulla 

Station, the reason for that was they didn't want them educated" 

(Shaw 1992:311). 

5.4 Compulsory Education 

Aboriginal children in Western Australia had "never been compelled 

to go to school" (Marchant 1981:55). That is, the State had never 

found it particularly pressing to enforce the available law and make 

Aboriginal children attend school. It seemed that even though 

Aboriginal children were included in the compulsory schooling law of 

1871, it was not until 1948 that the law was actually enforced in the 

Aboriginal population (Davis 1979:59). Even then some regions 

ignored the law, and restricted Aboriginal children access to 

education. 

5.5 Conclusions 

In Western Australia, there were two major obstacles that hindered 

the provision of education to Aboriginal children. 

First, there were two separate Government bodies bound by 

legislation to provide education for Aboriginal children. This overlap 

of authority made it difficult to achieve a uniform and productive 

system of education. The responsibility was often shifted from 

shoulder to shoulder until the matter was forgotten, especially when 

the financial aspect of schooling was discussed. One researcher 

stated that Aboriginal education "resembled a shuttlecock to be 
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played with by anyone who was sufficiently interested" (Marchant 

1981:47). Often this meant a short-term coinmitment to a policy by 

one of the departments rather than a long-term, academically sound 

attempt to educate Aboriginal children. 

Second, there were two unequal systems of education operating 

within the State. The first system was for children of European 

descent. This system was centralized and based on high standards of 

achievement which could be measured and compared to other 

schools. The teachers in these schools could be held accountable for 

the progress of their students. 

The other system was for children of Aboriginal or part-Aboriginal 

descent. This system was decentralized and lacked accountability for 

educational standards and the qualifications of teachers. This lack of 

measurable standards made it difficult for Aboriginal schools to 

attract qualified academic instructors. The curriculum of these 

schools also differed and where one system could offer academic 

training the Aboriginal system concentrated on the manual arts and 

morality. Mission schools were "so convinced of the superiority of 

European culture and society that they believed Aboriginal people 

would actually choose to live as servants or labourers in preference to 

living freely on their traditional lands" (Harris 1990:279). 

The evidence shows that education in Western Australia, although 

offered to both Aboriginals and non-Aboriginals, was not equal. 

Seemingly, "segregated education instead of serving to aid Aborigines 

as a special group, became part of a social barrier, creating a dead 

end for them in society" (Marchant 1981:59). Many Aboriginals found 

that once they left the mission and entered the community they were 
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considered unemployable. This was especially pertinent for the males 

who, after leaving the school system, were often found to be unskilled 

and illiterate. However, mission schooling had left them unskilled and 

illiterate in traditional Aboriginal ways and they found themselves 

trapped between two worlds. 
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CHAPTER 6 

CONCLUSION 

In conclusion this study has found that the political activity in the 

twentieth century was, in fact, more repressive and restrictive than 

that of the nineteenth century. One could say that many of the 

restrictions were unofficially practiced before the Act of 1905. 

However, these restrictions would have been used in only specific 

circumstances and only by specific people. In 1905, the unofficial 

restrictions used by a minority of colonists became official policy 

through legislation to be used by all colonists. 

The evidence from this study suggests that the Aborigines Act of 

1905, was, contrary to the findings of the report in The Aboriginal 

Voice in Education, harsher than the amendment Acts in 1911 and 

1936. The evidence provides for three conclusions. 

First, the Aborigines Act of 1905 failed to legislate clearly the offences 

and the subsequent punishments for those offences. Instead it was 

very general and vaguely worded. This was further confused by the 

application of the law by lay m e n such as honorary protectors, police 

officers, magistrates, missionaries and station managers using the 

principles of summary justice. This lack of clarity led to the Act of 

1905 being applied inconsistently and often unjustly across the 

State. O n the other hand, the amendment Acts in 1911 and 1936 

were used to make the existing sections clearer and more specific. 

The few sections that were introduced in later amendments were 

usually of some benefit to the position of the Aboriginals. 
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Second, the Act was far more restrictive than the amendment Acts 

because of its inclusion of all part-Aboriginals. For the first time in 

Aboriginal legislation, partly assimilated and semi-successful part-

Aboriginals were to be included in the restrictions. These part-

Aboriginals were the most affected by the wave of hatred and racial 

intolerance that was seen after the implementation of the Act of 1905. 

Special legislation only served to reaffirm in the minds of the 

colonists the belief in the inferiority of the Aboriginal people. Unlike 

the Act of 1905, the amendment Acts of 1911 and 1936 did little to 

change the existing social system. 

The Act of 1905 deprived a specific racial group from exercising basic 

civil rights which were given to other racial groups within the 

community. Of all the civil rights that were inaccessible to Aboriginal 

people education was of the highest consequence. 

The evidence suggests that throughout the history of Aboriginal 

education, policies were and in some areas still are highly 

inconsistent. Before 1905, some Aboriginal children were attending 

State schools. However, this was not the norm and was certainly not 

official policy. After the Act of 1905, there were no Aboriginal children 

attending State schools. Instead the Aborigines Department whole 

heartedly embraced the idea of transferring their duty to educate 

Aboriginal children to religious groups. In return, the Aborigines 

Department provided them with land grants and subsidies. 

EMdence suggests that these missions taught a substandard level of 

education. They were, unlike State schools, rarely inspected and the 

teachers were chosen on the basis of their religious zeal rather than 

their academic qualifications. Subjects in mission schools consisted 
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of homecraft skills and manual arts rather than the academic 

subjects being taught in the State schools. In fact, one could argue, 

that by forcing Aboriginal children to attend a mission school, and be 

educated in non-academic subjects, the government had already 

decided that Aboriginals were to become second class citizens and 

was preparing them for their roles as servants. 

The Act of 1905 offered no educational benefits for Aboriginal 

children. Instead the Act negatively discriminated against Aboriginal 

children both directly and indirectly. Directly, it prohibited Aboriginal 

children from entering townships and certain areas surrounding the 

township including the school. The Act allowed for children to be 

forcibly removed from their homes for the purpose of receiving 

education. It segregated education and allowed for a class system of 

education to appear where one system was standard and the other 

was sub-standard. The Act forced a specific racial group to accept a 

non-secular education that was, in general, against their traditional 

wishes and beliefs. 

Indirectly, the Act of 1905 affected the stability of most Aboriginal 

homes and specifically the Aboriginal children living in those homes. 

It instilled a deep fear of institutions and authority which some claim 

is still present today. The Act allowed the Aborigines Department to 

restrict Aboriginals from accessing European education. As 

Queensland Protector of Aborigines, Dr. Roth, stated 

... no practically useful results can possibly accrue by 
teaching our mainland blacks composition, fractions, 
decimals, or any other subjects that will in any way 
enable them to come into competition with Europeans1. 

Although the Act claimed to be protective in nature, the evidence 

suggests that in reality it was repressive and restrictive and offered 
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little protection for Aboriginals. Rather, in the long term this 

legislation was used to block Aboriginals from enjoying the 

opportunities that were available to the general community. This has 

meant a high cost in providing services and social welfare payments 

to a group of people who were forced into a state of chronic 

dependency. 

A n interesting research topic for future research would be the 

analysis of the "Aboriginal industry" that has been built up around 

the premise of Aboriginal dependency and, the investigation of the 

fact that an extensive number of departments have been set up to 

administer the needs of Aboriginals. Countless numbers of people 

have been employed to fill these administration roles and councils 

and commissions have been set up to gauge their success. Many 

interesting research questions can be asked in this area. For 

example, 

1) To what degree is it in the best interest of agencies which cater to 

the needs of Aboriginals to maintain Aboriginals dependent upon 

their services? 

2) To what level has self protection become an unconscious or 

conscious agenda for those agencies making their livelihood from the 

dependent nature of Aboriginals and other minority groups? 

3) What is the cost of self protection on education and provision of 

needed resources and materials for Aboriginal children? 

Although this research does not agree with some of the assertions 

made in the report, The Aboriginal Voice in Education, it does share 

agreement that many Aboriginal people still need some kind of 



85 

reconciliation with the past in order to move into the future. As the 

report states 

many Aboriginal people told the research team that 
although restrictive laws and policies have now been 
repealed, the racist attitude underpinning them is still 
strongly present in society. This attitude is particularly 
damaging and destructive in the area of education (p8). 

The evidence presented in this research paper leads to one certain 

assertion which is that the Aborigines Act of 1905 as amended has 

affected the lives of all Aboriginals in varying degrees. As Neville 

Bonner explained, 

those who avoided death and the great round-up and 
others who escaped from the missions and reserves came 
to the cities and towns, there to be completely shunned 
by white society, and forced to lead the life of pariahs in 
tin shanties, in bark humpies, and in other degrading 
accommodation, on the banks of the creeks, on the 
outskirts of towns... little wonder there is suspicion and 
mistrust: the wounds are still raw and the resultant 
psychological scarring remains (1977:6). 



ENDNOTES 

CHAPTER 

3. The Aborigines Department 

1. The department had a small annual grant of 5,000 pounds for 
departmental expenditures and Aboriginal needs. 

2. It was not until 1967 that Aboriginal Australians were included 
in the census of Australia. 

3. Major studies were conducted by Elkin (1927-28), Kabeny 
(1934-35) and Lommel (1938). 

4. Aboriginal Legislation 1905-1936 

1. Biskup 1973:66, Biskup has limited this statement to 1936 
because his writings are based on chapters which divide 
Aboriginal history into smaller subsections. These sections are 
divided as follows: 1829-1897, 1898-1905, 1905-1936, 1936-
1940, 1941-1947, 1948-1954. 

2. Biskup 1973:42, Biskup disagrees with this statement calling 
these occurrence rare and he believes that Aboriginal women 
were voluntarily drawn to the white men. 

3. The Crown Land Department, in 1906, ruled that cohabitation 
had to be continuous, thereby limiting the application of the 
Act to permanent liaisons which were not the problem and 
deserved the least attention. 

4. The new contractual system, 1886, included the: "age of the 
employee, the period of employment, the nature of the work to 
be performed and the payment offered". In order to be valid 
contracts needed to be witnessed by a justice of the peace or a 
protector (Green 1981:108). 

5. Conversely, Biskup mentions later in the text that "Aboriginal 
wages in the form of rations were barely sufficient to keep body 
and soul together" (1973:263). 

6. Conclusion 

1. Fitzgerald, R., From the Dreaming to 1915: A history of 
Queensland, St. Lucia: University of Queensland Press, 219. 
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