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 I am delighted to have been invited to launch the third edition of Tort Liability for 

Mental Harm, written by Professor Peter Handford.  

 Can I first say a few words about the author.  In an academic and legal universe where 

almost everybody I know is younger than me, it is good to know someone who is older, even 

if only by a few months.  Peter reached the use by date of three score years and ten, accorded 

to most of us by Psalm 90, in October last year.  I did the same in March this year.  

According to the University’s website, Staff Profile, Peter retired in July 2016.  That 

proposition would appear to be falsified by the publication this year of the very substantial 

work which we are celebrating this evening.  ‘Retirement’ is a word to be used with caution.  

For Peter, as for myself, I suspect it means putting aside one role and taking up another.  In 

the meantime, we can look back from the vantage of our common age and the perspective of 

long-serving university academic and judge respectively, and say with Macbeth: 

 

 Three score and ten I can remember well 

 Within the volume of which time I have seen  

 Hours dreadful and things strange 

 

Macbeth goes on to say ‘but this sore night hath trifled former knowings’.  This is no sore 

night, but a good occasion to celebrate Peter Handford’s career in the law as well as this 

particular publication. 

 Peter was born in Birmingham and graduated from Birmingham University in 1968 

with an LLB.  From there he went to Cambridge and secured a Masters Degree and a PhD.  

He was set upon the academic life from the outset and taught at Leicester University until 

1977.   
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 In 1977, he wanted to take up a short-term teaching post overseas.  He had offers from 

the University of Auckland, New Zealand and from the University of Western Australia.  He 

accepted the offer to teach at UWA originally on the ground that the State was developing 

and had a good cricket team.  The offer he accepted was to teach for six months.  He ended 

up staying for 40 years.  Between 1983 and 1998, he was Executive Officer and Director of 

Research of the Law Reform Commission of Australia, during which time I was also a 

part-time member of that body.  He was made a Professor in 2004 and served as Deputy Dean 

of the Law School until September 2012.  He also took responsibility for curriculum reform 

and for the planning of the transition from the LLB to the JD.  He is now a Senior Honorary 

Research Fellow at the Law School following his alleged retirement in July last year.    

Shortly after his retirement from the Law School staff it became, according to its new 

acronym, ‘administratively fabulous’.
1
  No doubt he regarded that development with a degree 

of equanimity.  It would not have escaped his notice that there is a tidal cycle in university 

restructurings in which the new comes in, the old goes out and a few years later, the old 

comes back in again.  For those who wish to get some sense of an academic perspective of 

the history of the Law School, it is useful to refer to the transcript of an extensive oral 

interview conducted with Peter in 2012 by the UWA Historical Society, which is available on 

the UWA website.
2
  

 These historical references are not meant to cast Peter Handford metaphorically as a 

kind of living fossil of the University’s past.  It is merely to emphasise that he brings a long 

perspective, both institutional and scholarly, to his academic work in the law — the kind of 

perspective that informs the highest quality academic scholarship.  

 Peter’s scholarship in the field of torts is preeminent as the long list of his 

publications demonstrate.  He is the author of Limitation of Actions – The Australian Law, the 

third edition of which was published in 2011 and the fourth edition of which is in progress.  

He was also the joint author of the chapter on Duty of Care in the 10
th

 edition of Fleming’s 

Law of Torts published in 2011.  He has written many papers published in journals including 

the Law Quarterly Review, the Sydney Law Review, the Melbourne University Law Review, 

the Tort Law Review and, of course, our own University of Western Australia Law Review.  

                                                           
1
  The new combined Faculty of Business, Law and Education is referred to by the acronym ‘FABLE’. 

2
  Handford, Peter, ‘Peter Handford interview, 6 December 2012 and 13 December 2012,’ UWA 

Historical Society: UWA Histories, accessed 20 April 2017, 

http://oralhistories.arts.uwa.edu.au/items/show/39 . 

http://oralhistories.arts.uwa.edu.au/items/show/39
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As Director of Research of the Law Reform Commission he wrote reports on limitations of 

actions, wills, probates, spent convictions, Police Act offences and the sale of goods.  He also 

sat on important national and State committees relating to succession law reform.  

 The title ‘Emeritus Professor’, which appears on the cover page of his book, is a title 

acquired not by force of longevity and staying power at the University of Western Australia 

Law School, but by reference to his very substantial academic contribution in teaching and 

scholarship over many years.  

 The first edition of the book we launch tonight was published in 1993, co-authored 

with Nicholas Mullany, under the title Tort Liability for Psychiatric Damage.  The second 

edition, written by Peter Handford alone, was published in 2006.  Both included a Foreword 

by Lord Bingham.  It was my privilege to be asked to write the Foreword for this third 

edition.  In his Preface, Peter remarks that when he and Nicholas Mullany wrote the first 

edition in 1993, the Australian common law did not show signs of taking an independent 

approach to the question of liability for psychiatric injury.  There was a strong comparative 

law element in the first edition with what Peter described as a common law-wide survey.  It 

was written in the belief that no legal system had a monopoly on excellence and the courts in 

every country should be receptive to developments everywhere.  Indeed, the first edition was 

co-published by Law Book Co in Australia and Sweet and Maxwell in England.  When the 

second edition was published in 2006, the High Court of Australia had decided the Tame and 

Annett’s cases and, as Peter described it, had mapped out the approach to be taken by 

Australian law reflecting, whether coincidentally or otherwise, many of the views advocated 

in the first edition.  By that time the House of Lords, in cases following the Hillsborough 

disaster, had set upon a narrower path than the Australian courts in defining the 

circumstances in which liability for mental harm would arise.  Canada had taken its own 

approach, which differed from that of England and of Australia ‘or anywhere else’ as Peter 

observes in his Preface.  The application of the Civil Liability Acts around the country and 

their interaction with the common law has also become much more prominent in the case law 

that has emerged since 2006.  

The third edition is, in Peter Handford’s own words, ‘first and foremost an account of 

the Australian law, dealing much more fully with the Civil Liability Acts than the second 

edition had done, and taking account of the considerable body of case law on the Acts that 

has appeared since the second edition was published.’  Despite that there is a strong 
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comparative element in the work and that, I think, is very much to be welcomed.  It is always 

necessary to keep a weather-eye on developments in the common law of comparable 

jurisdictions.  They may inform our perspectives on the state of our own common law and 

present approaches which we may acknowledge and evaluate if only in the end to say that 

they are not for us.  In addition to England and Canada, reference is made to New Zealand, 

Singapore and Hong Kong.  As I observe in the Foreword, for its comparative law 

scholarship alone, the book is a valuable resource in this area of tort law.  

 ‘Mental Harm’ is not a legal abstraction.  It must be compatible with contemporary 

scientific understanding in the fields of neurology and psychiatry.  The term itself is a 

considerable advance on ‘nervous shock’ with which students of my generation were familiar 

and which persisted as a description of compensable mental harm for a long time past its use-

by-date.  It now has an old fashioned ring to it.  As Peter observes in the book, out-dated 

terminology can confuse and hinder the development of desirable doctrine by, for example, 

requiring that compensable mental harm arise by way of a sudden shock.  That requirement, 

rejected in Australia, is retained in England and elsewhere.   

 There is an examination in Chapter 5 of relevant medical and psychiatric research 

which was revised for this edition of the book by Professor Philip Mitchell AM, a Scientia 

Professor and Head of the Department of Psychiatry at the University of New South Wales.  

The interdisciplinary perspective is welcome.  The law must correlate with the science in this 

field.  Absent such correlation, the law can be trapped in a virtual universe of concepts 

discarded in the real world but clinging to a ghostly afterlife as legal fictions.  

 Science raises the question whether there is such a thing as ‘purely mental harm’.  In 

section 27 of the New South Wales Civil Liability Act 2002 mental harm is defined as 

‘impairment of a person’s mental condition’.  ‘Pure mental harm’ is said to mean ‘mental 

harm other than consequential mental harm’.  The term ‘pure mental harm’ suggests an old-

fashioned dualism.  As to that, Peter notes in his text, Lord Goff’s observation in White v 

Chief Constable of South Yorkshire Police
3
 that psychiatric injury may properly be 

differentiated from other types of injury even though science demonstrates that it can have a 

physical basis.  Peter offers the important normative proposition that:  

 

                                                           
3
  [1999] 2 AC 455, 475. 
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 What is unacceptable is not this separate treatment, but rather the argument that 

liability for psychiatric injury, because it is psychiatric, should be much more 

limited than liability for physical harm.   

 

As he notes, courts in Australia have managed to rebut that argument.  

 As I have said in the Foreword, the book unpacks in comprehensive details every 

important aspect of its topic.  It is and will remain for a long time a work of central 

importance on that topic in Australia and beyond.  


