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ABSTRACT 

 

This study investigated how often Principals encounter legal issues in the course of their 

work and whether they feel equipped to deal with such issues.  

 

For this purpose, this qualitative study was based on an interpretivist approach in order 

to uncover the participants’ understanding of the nature of legal issues encountered in 

their schools and their perceived ability to deal with them.  

 

The findings of this research are represented according to three themes that emerged 

from the data. The themes reflect the legal issues common to all participants, 

contractual issues, duty of care / risk minimisation and uniqueness. Uniqueness refers to 

a legal issue encountered by only one of the participants.  

 

Implications arising from this study indicate that Independent School Principals may 

benefit from targeted legal professional development, consulting legal resources specific 

to their jurisdiction, establishing a distinct human resources department, and by not 

over-relying on experience that may be outdated. The study also indicated that there is a 

need for further research in this area, particularly in Western Australia.  
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CHAPTER ONE  

INTRODUCTION 

 

Introduction 

This chapter commences with a description of the study reported in this thesis. It will 

then explain the purpose of the study and present some context for the subject matter 

examined. A summary of the research methods used to conduct the study will also be 

presented along with some justification of the methods employed.  

 

Description of the Study 

This study examined both the frequency of legal issues occurring in five Western 

Australian Independent schools and the ability of Independent School Principals in 

those five schools to deal with the legal issues they encounter in the course of their 

work.  

The two central research questions underpinning this study were: 

1. How often do Principals encounter legal issues in the course of their work?  

2. How well equipped do Principals feel in order to deal with these issues?  

 

Firstly, this study aimed to uncover the types of legal issues regularly being encountered 

by Independent School Principals in the course of their work and whether there are any 

common legal issues among the schools which participated in the study. This 

information was obtained through the administration of a questionnaire. The 

questionnaire was designed to elicit demographic information from the Principals 

including a snapshot of the Principals’ qualifications and professional experience and 
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some basic numerical data relating to the frequency of the various legal issues they 

encounter in the course of their work.  

 

Secondly, this study aimed to discover whether the Principals who participated in the 

study feel equipped to deal with the legal issues they encounter in their work. This 

question was investigated by means of semi-structured interviews with the participants.  

 

Purpose of the Study 

The purpose of this study was to uncover whether the five Principals who participated in 

the study feel equipped to deal with the legal issues they encounter in the course of their 

work. It also identified the most common type of legal issues that the participants 

encounter. In an increasingly litigious world, the study investigated whether these five 

Independent Schools are becoming more frequently involved in legal issues.  

 

All of the participants were educators with significant experience in schools and they 

have participated in various, and numerous, professional development sessions. 

However, questions remain as to whether the Principals are adequately prepared for the 

legal issues they encounter.  

 

Context of the Study 

Both the terms “school law” and “education law” have been used to describe an 

increasingly prevalent area of both academic study and professional development in all 

school sectors across Australia. This study aimed to add to the body of knowledge in 

both areas. School law may be defined as “those areas of jurisprudence that bear on the 
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operation of schools” (Alexander, 2011, p. 2). Education law is defined as “the area of 

law, legal practice and scholarship which focuses on the intersection of the education 

system and the legal system” (McMorrow, 2014, p.1). A study of the literature in this 

area suggests the term education law is more commonly used in the United States and 

school law more often referred to in Australia. The terms have also been used 

interchangeably.  

 

In Western Australia there are three separate school sectors – the Government school 

sector, the Catholic School sector and the Independent School sector. While the 

Government and Catholic sectors both have significant systematised legal support - 

such as industrial relations advisors and dedicated legal advisors, the Independent 

sector, as its name suggests, comprises schools operating independently and governed 

and supported by only a School Board or Council. The Independent School sector is 

responsible for the education of approximately 16 %1 of children in Western Australia, 

so it constitutes an important part of the education system in Western Australia.  

 

Industrial relations and legal issues are managed within Independent Schools without 

any systematised support. While many of these schools now have a designated Human 

Resources Department to assist school leaders, it is most often left to the Principal, the 

Board and other senior members of staff to deal with any legal issues that may arise.  

 

Studies of various aspects of school law have been undertaken in several Australian 

States such as Tasmania, Queensland, and internationally in countries such as Malaysia 

                                                             
1 http://www.education.wa.edu.au/home/detcms/navigation/about-us/public-education-at-a-glance/#toc1 
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and Singapore. Nevertheless, it appears that these studies have not examined issues of 

school law pertaining to Independent Schools in Western Australia.  

 

Research Methodology 

The research was conducted using an interpretivist approach. An interpretivist approach 

allows the researcher to act as the primary data-gathering instrument, using carefully 

constructed questions aimed at understanding phenomena through semi-structured or 

open-ended interviews with the people involved in their own surroundings 

(O’Donoghue, 2007, p.190). First a questionnaire was administered to participants to 

gather basic demographic information and then a semi-structured interview was 

conducted with participants at a time, and in a location, of their choosing. Principals 

from 15 Independent Schools were sent an email inviting them to participate in the 

study. From the responses received, five participants were selected based on their status 

as a Principal of a Kindergarten –Year 12 school operating in a relatively small 

geographic area, educating students with a similar socio-economic background and 

offering similar academic programs and co-curricular opportunities.  The Principals 

agreed to participate on the proviso that their schools would not specifically be 

identified and that all data obtained would be treated confidentially.  

 

Significance of the Study 

There is a perception that society and schools are becoming more litigious (Trimble, 

Cranston & Allen, 2012). Principals appointed to Independent Schools by the relevant 

School Board are subject to a rigorous selection process that scrutinises their 

qualifications, experience, vision and ultimately their ability to perform the job. This 

process, however, does not usually demand any knowledge of school law outside of that 
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they may have gained through experience. This is in spite of the reality that once in the 

position, Principals may be asked to address school law issues that are outside their area 

of expertise which they may feel ill-equipped to handle.  

 

Structure of the Thesis 

Following this introductory chapter, Chapter 2 reviews the literature pertaining to 

various school law issues in Australia and the Asia-Pacific region. It also reviews some 

of the case law in Western Australia related to schools.  Chapter 3 provides some 

context to the study summarising where the Independent School sits in the Western 

Australian education landscape and the types of legal support available to schools. 

Chapter 4 describes the design and methodology of the study reported. Chapter 5 

describes the findings of the study according to key themes generated from the data.  

Chapter 6 discusses the findings from the study and the major themes identified. 

Chapter 7 presents a conclusion to the thesis and highlights its implications for policy, 

practice and future research.   
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CHAPTER TWO 

LITERATURE REVIEW 

Introduction 

This chapter reviews the literature related to studies discussing the scope and level of 

legal knowledge of School Principals. In doing so, it considers research undertaken 

across school sectors both domestically and in the Asia-Pacific Region in order to 

provide some context.  Given that this study is based on Independent Schools in 

Western Australia, this chapter also identifies instances where these schools have been 

involved in litigation that has resulted in a court case. Threats of litigation or disputes 

that have been settled outside of court are more difficult to identify as there is no 

requirement that they be formally reported or made publicly available by the parties.  

 

Research into the Legal Knowledge of Principals in Australia 

Limited research into the legal knowledge of Principals has been undertaken in 

Australian States and school systems. However, the studies undertaken indicate that 

Principals have both statutory and common law obligations to fulfil in the course of 

their work. Statutory law refers to laws made by Parliaments, both State and Federal, 

while common law refers to decisions made by courts that may become legally binding.  

One of the first studies of this kind was undertaken by Stewart (1998) into the legal 

knowledge held by Government School Principals in Queensland. Research was 

continued in this area through examining the legal knowledge of Catholic School 

Principals, also conducted in Queensland (McCann, 2006). Both of these studies came 

to the conclusion that Principals had limited knowledge of school law. Subsequent 

research was undertaken in Tasmania in relation to the legal knowledge of Tasmanian 

Government School Principals particularly in connection with physical contact between 
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teachers and students (Trimble, Cranston & Allen, 2012). This study found that the legal 

knowledge of Principals was limited but could vary according to whether they regarded 

the issue as routine or non-routine. In 2013, Trimble, Cranston and Allen also undertook 

research in this area, in their considerations of the impact of school law on the work of 

the school Principal in Australia and New Zealand. They contend that the work of a 

Principal could be compared to that of a Chief Executive Officer of a small town with 

responsibility for personal and property safety, child welfare, discrimination and privacy 

issues, employment law and education. They conclude by stating that Principals may be 

significantly affected by education law when they decide against obtaining legal advice.  

More recent research undertaken in Malaysia (Hee Tie, 2014) also points to a need for 

greater education of school administrators in the area of school law. These studies will 

be discussed in more detail below.  

 

Research undertaken in Queensland Government Schools 

Stewart’s research was based on the perceived legal knowledge held by Principals and 

how they acquired this knowledge. Stewart uses the term school law without defining it, 

but intimates that it is about a schools’ involvement with both common and statute law 

(Stewart, 1998, p. 2). The Principals were asked to make a judgment on the quality of 

their own knowledge. The conclusion reached by Stewart (1998, p. 11) was that 

Principals do not have a good grasp of school law issues and that “in view of the 

increasing involvement of schools with the law, Principals not only need to be legally 

literate but they also need to develop a legal risk management attitude”. The research 

also found that particular areas of concern in Queensland Government Schools included 

the stress induced by exposure to legal action (or the threat of legal action) and the 

pressures placed on one-school teaching Principals. It identified two other areas of note. 

Firstly, that many Principals had an exaggerated perception of their legal liability and 
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secondly, that Principals require more than a few hours of in-service training on legal 

issues affecting schools. The former observation was also reflected in the study 

conducted in Catholic Schools in Queensland undertaken by McCann which is now 

examined. 

 

Research undertaken in Queensland Catholic Schools 

McCann (2006) investigated the legal issues confronting Catholic Schools in 

Queensland and how confident Principals were in dealing with them. This 

comprehensive work also investigated how the leaders in Catholic Schools interact with 

both Australian statute law and common law. Like Stewart, McCann concludes the 

Principals’ overall understandings of current interpretations of legal issues were not of a 

high standard” (McCann, 2006, p. iiii). McCann does note, however, that Principals had 

a better grasp of statutory obligations as compared to those imposed by common law. 

This is understandable as common law issues are less likely to be pre-empted and often 

come about as a reaction to a particular event, situation or perceived wrong.  Principals 

are more likely to be aware of the law relating to discrimination in education - as the 

statute is positively and clearly drafted - more so than being aware of what constitutes 

defamation in relation to a staff member or parent. Interestingly, McCann identifies four 

areas of school law that pose most concern for Catholic Schools in Queensland. These 

include professional negligence, contract law, defamation and negligence in regard to 

the physical welfare of students. The study undertaken in Tasmanian Government 

schools now discussed, differs from this, as it was largely confined to the legal 

knowledge of Principals relating to physical contact between teachers and students.  
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Research undertaken in Tasmanian Government schools 

Research was undertaken in Tasmania to assess the legal knowledge of Tasmanian 

Government Primary School Principals, particularly in relation to physical contact 

between teachers and students (Trimble, Cranston & Allen, 2012). Unlike the work of 

Stewart and McCann, this study concluded that Principals categorised legal issues into 

two types, namely routine and non-routine. The study found that Principals were quite 

confident in dealing with routine legal issues (those that were common place and 

informed by previous experience or through in-service training, such as how to treat 

court orders). However, non-routine problems, such as a parent threatening legal action 

over a perceived wrong, presented some difficulties and many Principals felt ill-

equipped to handle them without support. Trimble, Cranston and Allen (2012) report 

that participants relied heavily on the Department Legal Services Unit for information 

on significant legal questions. The Principals surveyed felt the most useful means of 

obtaining information on school law issues was in-service training and not further 

studies in the law.  

Similar to the work of McCann (2006), Trimble, Cranston and Allen’s research 

considered below, uncovered a comprehensive range of legal issues facing Tasmanian 

Government Primary School Principals and likened the work of a Principal to that of a 

Chief Executive Officer of a small town.  

 

The Principal as Chief Executive Officer of a small town 

Trimble, Cranston and Allen’s research examined how Principals are impacted by 

education law by considering the external legal pressures to which Principals are 

subjected, such as legislative requirements including anti-discrimination legislation and 

relevant Education Acts along with the increasingly complex nature of leadership. This 
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study was not confined to Principals working in a particular sector. Interestingly it 

considers whether society has become more litigious and illustrates that since 1950, 

there has been a growth in cases involving Australian schools. In 1950 fewer than five 

cases were reported in Australian courts that involved schools, this number had grown 

to approximately 90 in 2009. It also reported the findings of a small scale research 

project into the experiences of School Principals. It indicated that Principals who 

participated in the study had experience with a broad range of legal issues in the course 

of their work. The research found that there was “a need for Principals to obtain an 

accurate basic understanding of education law, particularly in light of the fact that, in 

dealing with a broad range of predominately routine, legally-related areas, participants 

tended to rely solely on their own, or their colleagues, knowledge and experience rather 

than seeking legally qualified advice” (Trimble, Cranston, & Allen, 2013, p. 88). The 

article concludes by suggesting that Principals should seek to obtain a basic level of 

legal literacy.  

Research has also been undertaken outside of Australia as to the legal knowledge of 

School Principals, particularly in Malaysia. This research draws on the studies 

previously considered.  

 

Research undertaken in Malaysian Public Schools 

Internationally, research has been conducted into the legal literacy of public school 

administrators in Malaysia. This research surveyed a large sample of 109 Malaysian 

school administrators to assess their own knowledge of the law relating to the operation 

of their schools. The number of participants and the information obtained make the 

findings a potential comparison to the knowledge of Western Australian Independent 

School Principals.  



11 

Hee Tie (2014) states that there is a lack of research in Malaysia on the legal literacy of 

public school administrators. He contends that the findings of both Stewart (1998) and 

Findlay (2007) in relation to Australian Public Schools are also applicable in the 

Malaysian Public School context, that a “lack of familiarity with statutes and case law 

leads to poor decision making, ineffective school management and results in costly and 

time-consuming litigation.” The study comprised 109 respondents who were either 

Senior School Principals (2.8%), Deputy Principals (53%), Senior Teachers (32%) or 

Subject Specialist Teachers (6.4%). The purpose was to test the legal knowledge of 

school administrators and teachers and to measure the level of literacy held against a set 

of variables; including years employed, experience, current administrative position and 

both attendance at courses on the law, combined with a willingness to attend such 

courses. In addition to gathering basic information about educational qualifications and 

work history, the study asked respondents to answer 20 questions designed to test their 

legal literacy. Notably 80% of the respondents answered the questions correctly. 

However, the incorrect answers, largely concerned with foreseeable risk and possible 

damages payable by teachers, indicated a need for further legal education for school 

administrators in the areas of negligence, constitutional law and strategies for a safe 

school environment. The study concludes by recommending that courses should be 

introduced for school administrators in order to increase their understanding of the law 

as it relates to schools. It suggests that such courses could be conducted by officers from 

the legal division of the Ministry of Education or by law or education faculties of the 

relevant universities.  

 

Certain trends emerged from both the studies and a review of published articles in the 

area of school law/ education law. Several of these trends are outlined below.  
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Breadth of school legal issues reflected in the literature 

There are certainly trends in the types of law that commonly occur in the literature. 

Much of it refers to the need for school leaders to take a considered and conservative 

approach to risk management, particularly when considering the condition of play 

equipment being used in schools and the nature of play, sport and other outdoor 

activities undertaken by students (Holden, 2010, Ford & Poulakis, 2010). A school’s 

inability to contract itself out of its duty of care is addressed in several articles on the 

importance of the provision and completion of permission slips and the contractual 

nature of such slips (Ford & Poulakis, 2010). The signing of a permission slip by a 

parent does not mean a school can act negligently without consequence.   

 

Another expanding area of law, as indicated by the literature, in schools is that of 

unpaid school fees, particularly in private, high fee paying schools, and breaches of 

equal opportunity legislation (Forde & Holdstock, 2010). This, along with the 

increasing number of schools engaging in construction or refurbishment contracts, 

means that school leaders must, in many cases, have similar business experience to that 

of a chief executive officer when negotiating and signing contracts with architects or 

builders (Macnish, 2008).  

 

Transcripts of reported cases involving Independent Schools could also be considered as 

literature in this area. While reported cases are not large in number, several are outlined 

below.  
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Identification of Case Law in Western Australia Involving Independent Schools 

Using the legal research database, Austlii, this study sought to identify instances where 

Western Australian Independent Schools have been parties to litigation in a Western 

Australian court. In some ways this search was of limited use, as in many instances, 

disputes will never make it to court. However, the search was an attempt to understand 

the frequency in which School Principals may find themselves in a formal legal dispute. 

This is not to say, however, that school leaders may not find themselves presented with 

threats of legal action or involved in action that settles before making it to court.  

 

The most common actions that include Western Australian Independent Schools and 

were identified by Austlii, involve the Western Australian Industrial Relations 

Commission and the registration of Enterprise Bargaining Agreements. The second 

most common type of actions identified are unfair dismissal claims, also largely heard 

by the Western Australian Industrial Relations Commission. These actions tend to 

involve non-teaching support staff, such as boarding resident supervisors, teaching 

assistants and library technicians as opposed to teaching staff, and the decisions were 

largely in favour of the non-teaching staff. Only one case was identified in this area that 

involved a member of the teaching staff - a Head of Department. Several other 

individual cases were identified involving Independent Schools in Western Australia. 

For example, Merym Pty Ltd v MLC [2009] WADC 125 centered on the particulars of a 

contract to build a block of classrooms at the college. It was a contractual dispute 

between a service provider and a client.  Romeo v Wesley College [2014] WADC 152 (6 

November 2014) was an appeal of a decision of the Magistrates’ Court of Western 

Australia. Wesley College commenced legal action against a family for the recovery of 

approximately $39,000 in unpaid school fees. As a defence and appeal against the 

judgment of the Magistrates’ Court, the family stated that they were not obliged to pay 
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the outstanding amount as there had been a breach of contract between themselves and 

Wesley College. Specifically, that as their son was allegedly bullied by students over 

the course of four years, with little intervention taken by college staff, Wesley College 

failed to provide an education to their son and so they were not obliged to pay the 

outstanding school fees. This case was decided in favour of Wesley College and the 

defendants ordered to pay the outstanding fees.  

 

Only one case with criminal implications was uncovered by an Austlii search involving 

a Western Australian Independent School, that of O'Meara v The State of Western 

Australia [2013] WASCA 228. This was an appeal by David O'Meara against his 

conviction of four counts of possessing child pornography while employed as a 

Chaplain at Perth College. The images were found on campus, stored on a USB 

belonging to Mr O'Meara. His appeal was dismissed and his conviction was upheld. 

While Perth College was not a party to this case, there is no doubt that it would have 

presented the Principal of the College with some very significant legal issues to 

consider. All of these case references indicate that the potential for Independent Schools 

and Principals to find themselves involved in legal disputes that result in court action 

are rare but not entirely unusual.   

 

Several trends emerge from this review of the relevant literature and case law. In 

particular, it is apparent that school leaders perceive they are increasingly faced with a 

narrow suite of legal issues, most commonly, contract law and risk management, and do 

not feel equipped to deal with many of these legal issues. The case law supports much 

of the literature in regard to the most common types of legal disputes in States outside 

of Western Australia - contractual disputes and risk management. However, they also 
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reveal that cases related to industrial relations issues and the non-payment of school fees 

are more prevalent than those involving negligence or duty of care, at least in Western 

Australia.  

 

Conclusion 

There is a distinct lack of research originating or specific to Western Australia in regard 

to whether Independent School Principals feel equipped to deal with the legal issues 

they encounter in the course of their work. The research undertaken in other states and 

countries, in both government and Catholic schools, indicates that it is becoming 

increasingly apparent that Principals do not always feel equipped to deal with some of 

the legal issues they encounter and that the nature of their work is changing. Trimble 

(2013) claims that the work of a Principal is now not dissimilar to that of a Chief 

Executive Officer of a small town. 

 

Stewart’s (1998) study is concerned with the knowledge of Government School 

Principals and concludes that Principals have an exaggerated perception of their legal 

liability and would benefit from more than a couple of hours of in-service training. 

McCann (2006) investigated the legal issues confronting Principals in Queensland 

Catholic Schools and found that Principals had a better grasp of statutory law 

obligations, as opposed to common law obligations. McCann also found that there were 

four areas of most concern for Principals; professional negligence, contract law, 

defamation and negligence. The research undertaken in Tasmanian Government Schools 

was concerned with the knowledge of Principals in regard to the law governing physical 

contact between staff and students. Trimble, Cranston and Allen (2012) reported that 

Principals in this study relied heavily on Department Legal Services when they 
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encountered legal issues that were not commonplace or informed by previous 

experience. Other literature identifies a trend in education law / school law in Australia 

more generally, with duty of care, unpaid school fees and construction contracts 

becoming more prevalent in schools (Holden, 2010. Forde & Poulakis, 2010. Forde & 

Holdstock, 2010, Macnish, 2008). A search of reported cases in Western Australia 

reveals only a small number of cases concerning Independent Schools in Western 

Australia.  

 

In conclusion, a review of the literature illustrates that Principals in other States, 

countries and sectors are increasingly encountering legal issues in the course of their 

work. The literature also indicates that there are a range of factors that influence 

whether Principals feel equipped to deal with these issues. Attention now turns more 

narrowly to Independent Schools in Western Australia, and the legal issues encountered 

by Independent School Principals. This is an area that is relatively devoid of research. 

The following chapter will outline the current support available to Principals, across 

various school sectors in Western Australia, when they encounter legal issues in the 

course of their work, with a focus on Independent Schools.   
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CHAPTER THREE 

CONTEXT OF EDUCATION IN WESTERN AUSTRALIA 

 

Introduction 

This chapter will outline the differences between the processes and procedures that 

Principals in the three various school sectors, State, Independent and Catholic, employ 

for dealing with legal issues they encounter in the course of their work. This will 

include a description of the support mechanisms available for them to do so.  It will also 

give some background to the legislative framework in which these sectors operate, 

contextual differences between the sectors and the number of students in their charge.  

 

Although it is assumed that Principals have the necessary skills and attributes to 

adequately perform their duties (Stewart, 1998, p. 2), this may not be true in regard to 

the legal issues with which they are presented. The nature of these issues is often 

complex and may have wide-ranging potential implications if not dealt with 

appropriately. As discussed in the previous chapter, the literature identifies these issues 

as contract disputes, threats of litigation, electronic communication and privacy 

concerns and custody issues as well as regulatory compliance for school registration. 

Society in general has become more litigious and schools are not immune from being 

affected by this trend. While other systemic schools, such as Catholic or Government 

Schools, have access to a Head Office, often with a Human Resources Department and 

dedicated legal support, Independent Schools do not always have these resources 

available.   
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Legislation Applicable to Schools in Western Australia 

Today, primary and secondary levels of education are governed by at least eight pieces 

of legislation and various other policy documents of both State and Federal 

governments that include: 

 Occupational Safety and Health Act (WA) 1984 

 Occupiers’ Liability Act (WA) 1985 

 School Education Act (WA) 1999 

 School Regulation Acts (WA) 2000  

 Civil Liability Act (WA) 2002 

 Volunteers’ (Protection from Liability) Act (WA) 2002 

 Working with Children (Criminal Record Checking) Act (WA) 2004 

 Australian Education Act (Cth) 2013  

 NQS in Early Childhood Care and School Age Care January 2000  

(Risk Management, Association of Independent Schools in Western Australia Policies 

and Procedures, 2011, p. 4). 

 

Although subject to most of the same legislation as State Schools, Catholic and 

Independent Schools have some procedural and cultural autonomy which means they 

answer to School Boards or Councils, particularly for financial, legal and strategic 

direction. These differences have arisen over time as a result of the development of 

different school sectors. The approach of different sectors to dealing with legal issues in 

their schools will be outlined below.  
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Education in Western Australia 

Founded by the British Government, the Swan River Colony initially provided 

education to primary school aged children through largely government-funded schools 

based on Church of England principles, perhaps not surprising given Australia’s cultural 

heritage. In 1848, the total population of the Swan River Colony was 4622 and some of 

the first school records from 1847 indicate that 244 students attended a mix of 

government Schools (168) and Roman Catholic Schools (76) (Mossenson, 1972, p.160).  

There was, in fact, much conflict over whether Catholic Schools should receive any 

funding. This was due to the historical differences between the Roman Catholic Church 

and the Church of England. However, after much bureaucratic wrangling, it was 

decided that Catholic Schools would receive government funding. In years to come this 

was also extended more formally to include what have come to be known as State 

Schools and Independent Schools.  

 

State Schools in Western Australia 

In 2014, State Primary and Secondary Schools in Western Australia educated about 

283,739 students, approximately 66.2% of all school age children 

(http://www.education.wa.edu.au/home/detcms/navigation/about-us/public-education-

at-a-glance/#toc1); Independent Schools educated approximately 72,000 students 

comprising 16% of all school age children and another 72,000 students were enrolled in 

Catholic Schools.  

 

State Schools (also known as Government Schools) have very structured processes for 

dealing with complaints and any legal action that may result.  The policy section of the 

Education Department website reveals the scope of policies and procedures applicable 

http://www.education.wa.edu.au/home/detcms/navigation/about-us/public-education-at-a-glance/#toc1
http://www.education.wa.edu.au/home/detcms/navigation/about-us/public-education-at-a-glance/#toc1
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in this sector. The fact that ultimately the Minister for Education is responsible for 

public education in Western Australia means that the process is stringent, transparent 

and adheres to the principles of natural justice.  

 

Process for dealing with legal issues encountered by Principals in State Schools 

There are multiple layers of support for all involved in providing students with a public 

education. State School Principals would not necessarily be responsible for seeking 

advice and managing a legal issue they encounter in the course of their work. The 

procedures indicate that legal issues would typically be escalated to other sections of the 

Department of Education if they could not be settled within the school. This is not to 

say that Principals would not be involved at all – they would still provide 

documentation and manage the situation for those impacted within the school. Their 

role, however, in investigating the issue further, seeking advice from lawyers and even 

communicating with the broader community, would be minimal.  

 

The Disputes and Complaints’ Policy (2007) applies to students, parents and members 

of the community. It outlines the entitlement of these groups to have any complaints or 

disputes regarding the provision of education or the conduct of any Department of 

Education employee addressed by a Principal, Line Manager or Director General (p. 5).  

As is the case in other sectors, it is strongly encouraged that the complaint be presented 

in the first instance to the person about whom it is made. It is advantageous to all 

involved if the dispute can be settled at the first possible opportunity. It is at this stage 

that the Principal may become involved in an attempt to reach a settlement that is in the 

best interests of all involved. This may entail meeting with the complainant and staff 

member to negotiate a resolution to the issue, or in many instances, an opportunity for 
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the complainant to be heard. If a resolution at this level is not possible, the policy 

advises that the Regional Director or Director General of Education may hear the 

complaint if it is submitted to them in writing. Once the complaint reaches the regional 

Director or Director General of Education, it is more likely that the legal officers in the 

Department of Education would be consulted or employed to conduct a formal 

investigation or in serious situations, the Department of Education would seek advice 

from the State Solicitor’s Office. The Disputes and Complaints Policy also provides 

various appendices with strategies and useful information for the local management of 

complaints, staff and parents, leaving the reader in no doubt that the preference is for an 

internal and speedy resolution of any dispute. Catholic Schools have more autonomy in 

the resolution of disputes and the Principal has a capacity for greater involvement, as 

outlined below.  

 

Catholic Schools in Western Australia 

Catholic Schools are partially funded by both State and Federal governments and the 

collection of fees from students, with the administration largely systematised, managed 

by the State’s Catholic Education Office (CEO) (Pendall, 2008). The Catholic 

Education Commission (WA), which operates out of the Catholic Education office, 

comprises six standing committees responsible for the strategy and direction of Catholic 

Schools in Western Australia. However, in terms of daily operations, Principals and 

School Boards run each individual Catholic School.  

 

Process for dealing with legal issues encountered by Principals in Catholic Schools 

When confronted with a legal issue in the school, a Catholic School Principal may 

respond in a number of ways. In the first instance, the Principal will decide if the issue 
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is something that can be managed by the school administration. In many cases, 

disgruntled parties can have their concerns heard and actioned by the Principal, or other 

relevant staff members may be able to diffuse potential legal issues. Depending upon 

the nature of the issue, the Chair of the School Board is usually informed if not 

consulted. However, when disputes cannot be resolved in this manner, Catholic School 

Principals have several options available to them (Interview: Catholic School Principal: 

9 Feb 2015).  

 

Catholic Schools have the support of the Catholic Education Office in a number of 

forms including the Industrial and Community Relations team, an assigned consultant 

and access to legal advice. Each Catholic School is assigned a consultant to advise on 

relevant industrial and public relations matters. Consultants maintain a relationship with 

a particular school and Principal so as to better understand the culture of that school 

community. The Catholic Education Office also employs at least two lawyers and a 

part-time legal counsel. Schools are free to seek advice from either their consultant or 

lawyer at any time and often do so when confronted with a particularly complex or 

sensitive legal issue (Interview: Catholic School Principal: 9 Feb 2015). All Catholic 

Schools must also obtain professional indemnity insurance through Catholic Church 

Insurance. Not only does this provide schools with insurance that would see successful 

or settled legal claims paid on their behalf, it also provides them with a set number of 

hours of legal advice provided by the law firm sanctioned by the Catholic Education 

Office. So while Principals have the autonomy to resolve these issues independently, 

they may also choose to access one of the multiple layers of support provided by the 

Catholic Education Office. In contrast, Independent Schools do not have the same layers 

of support. As their name suggests, they are ‘Independent’, and must deal with legal 

issues with recourse only to their own resources.  
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Independent Schools in Western Australia  

Independent Schools operate outside the State and Catholic sectors in Western 

Australia. Independent Schools are usually related to a religious order, such as 

Lutheran, or an educational philosophy, such as Montessori. There are approximately 

156 Independent schools in Western Australia, comprising 82,000 students 

(https://www.ais.wa.edu.au/aiswa-members-schools). They are funded by the Federal 

Government and State grants (approximately 42%) and through the contribution of 

parents in the form of fees (approximately 58%). Independent Schools are autonomous 

and operate without the oversight of a head office or any other systematised services. 

Governance is provided by a School Board and the operation of the school is the 

responsibility of the Principal. While most Independent Schools are members of the 

Association of Independent Schools of Western Australia (AISWA), this is merely a 

‘non-profit organisation to support, represent and promote the interests of Independent 

Schools’ (https://www.ais.wa.edu.au/about-aiswa). It is not part of the day to day 

operation of an Independent School and does not offer significant legal support.  

 

Process for dealing with legal issues encountered by Principals in Independent Schools 

Similar to Catholic Schools, and as outlined above, Independent Schools receive some 

government funding and similarly Principals are answerable to a School Board. 

However, Independent School Principals are able to act more autonomously than their 

Catholic counterparts. This has both benefits and disadvantages. When confronted with 

a legal issue in his/her school, the Principal will attempt to deal with the problem ‘in-

house’. This will often mean undertaking some kind of internal investigation, be it 

major or minor, in an attempt to rectify the problem without the need for any further 

https://www.ais.wa.edu.au/aiswa-members-schools
https://www.ais.wa.edu.au/about-aiswa
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action. Depending on the seriousness of the issue, the Principal may consult or at least 

inform the Chair of their School Council. Informing the entire School Council of 

complaints for further action may only occur when there are wide-ranging ramifications 

for the school.  

 

Independent School Principals do not have the same administrative support as that 

available to a Catholic School in the form of the Catholic Education Office. Independent 

Schools will have professional indemnity insurance, usually through the organisation 

that assisted them in their establishment. For example, the Uniting Church may offer 

very competitive premiums to Uniting Church schools. These schools are often 

ultimately responsible to the religious organisation through the School Board. 

Independent Schools will also most likely be members of the Association of 

Independent Schools of Western Australia (AISWA). AISWA provides limited support 

to member schools in the form of general policy and industrial information and limited 

hours of legal advice through a private law firm. Once these hours have been used, 

schools pay for their own legal counsel on a needs’ basis.  

 

While many of the support structures are similar to those available in the Catholic 

system, it is the important second layer of support, a consultant who understands a 

particular school or a lawyer well-versed in issues confronting schools at no charge that 

is missing from the Independent school sector. Many Principals rely on professional 

networks, usually other Principals, to act as a sounding board or to provide advice based 

on their own experiences, when they are confronted with a challenging or potentially 

complex legal issue. This situation can be far from ideal as other Principals may also 

lack the relevant knowledge, be reluctant to share information or experiences that reflect 



25 

poorly on their own school community, or be misinformed as to the law in a particular 

area. A Principal may also be reluctant to share concerns about their own school 

communities with others for fear of adverse reputational repercussions.  It is for these 

reasons that obtaining legal advice or even clarification of a legal issue can be an 

expensive exercise for an Independent School.  

 

Conclusion 

This chapter has outlined the State, Catholic and Independent School sectors in Western 

Australia in order to provide some context for the study. It has also reviewed the 

processes available to Principals, in three different school sectors, to assist them in 

dealing with legal issues they may encounter in the course of their work. Attention is 

now turned to describing the nature of the legal issues encountered by the sample of five 

Western Australian Independent School Principals, as well as how they deal with the 

legal issues they encounter in their own schools. All the participants completed a 

preliminary questionnaire to obtain basic demographic information and to identify the 

more common legal issues they are presented with in the course of their work. They also 

took part in semi-structured interviews outlining their own experiences and in some 

cases, policies and procedures for dealing with such disputes. The research design and 

methodology employed to conduct the study, focussing on Independent Schools in 

Western Australia, will be outlined in the following chapter.   
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CHAPTER FOUR 

RESEARCH DESIGN AND METHODOLOGY 

 

Introduction 

This chapter outlines the design and methodology employed in this study. Initially, it 

outlines the rationale for the selection of the chosen methodology, namely the 

qualitative paradigm. It then describes how the participants in the study were selected. 

An outline of both the methods used for data collection and analysis are considered. 

Finally, the measures employed for promoting the trustworthiness of the study are 

discussed.  

 

Rationale for the Methodology Selected 

The aim of this study was to uncover the legal issues frequently encountered by school 

leaders and whether they feel they are able to deal effectively with the legal issues they 

encounter in the course of their work. The research into this topic was conducted using 

an interpretivist approach with a focus on legal issues in Western Australian 

Independent Schools. An interpretivist approach is said to allow for the researcher to 

uncover the participants’ understanding of phenomena, in this case, the nature of legal 

issues encountered in their schools and their perceived ability to deal with them.  Keedy 

(as cited in O’Donoghue, 2007, p. 190), has stated that “the adoption of qualitative 

research methods within an interpretive research approach enables the researcher to 

visualise how events or phenomena are perceived differently from multiple perspectives 

and from across similar events”. While the Principals were drawn from different 

schools, the context of their workplaces were similar. In such an approach, the 

researcher is the primary data-gathering instrument, using carefully constructed 



27 

questions aimed at understanding phenomena through semi-structured or open-ended 

interviews with the people involved in their own surroundings” (O’Donoghue, 2007, p. 

190).  The conduct of these interviews, in the study reported here, allowed the nature of 

legal issues encountered by Independent School Principals to be explored from various 

perspectives and contexts, and also resulted in the identification of other related issues, 

as opposed to focussing merely on the legal issues they encountered in the course of 

their work.   

 

Selection of Participants 

The study sample comprised five Principals from a range of Independent Schools in 

Western Australia. Although it was initially the intention of the researcher to include 

Principals from distinct primary and secondary schools, it was more difficult than 

anticipated to gain a response from Principals, so participants were limited to Principals 

in Kindergarten – Year 12 schools. The researcher sent 15 emails to Independent 

Schools with an invitation to participate in the study (Appendix A). Purposive sampling 

was employed to identify potential schools. Conrad and Serlin (2006, p. 419) explain 

that purposive sampling is acceptable in qualitative research as the researcher can 

choose cases because they are interesting, convenient, representative and so on, instead 

of drawing a sample from a population. This subset of 15 schools was targeted due to its 

geographic location in various parts of the metropolitan area and because of the 

considerable variance in fees charged. It was the original aim of the researcher to gather 

a wide range of experiences from schools in different geographic and socio-economic 

areas. Initially only five replies were received. The first email was then followed up 

with a second email, addressed directly to the Principal. The researcher also telephoned 

five Principals to invite them to participate in the study and was successful in gaining 

one further participant. Some schools were reluctant to participate in the study as they 
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were protective of the schools’ reputation or had been involved in particularly sensitive 

legal issues that they were not willing to discuss, even with the assurance of 

confidentiality. Such reluctance is understandable given the nature of the legal issues 

and that they most often involve children.  

 

In total, only five Principals and one Head of Junior School accepted an invitation to be 

a part of the study. As all but one of the respondents were Principals of K-12 schools, it 

was decided that in the interests of comparability, it would be best to use only data 

collected from five similar schools rather than attempt to investigate a broader range of 

experiences by including the Junior School.  

 

The Principals included two females and three males all of whom have completed at 

least four years in their position. All of these schools have the resources to readily 

access either training or legal advice on a needs basis so their leaders may feel better 

equipped than counterparts in less well-resourced schools to deal with legal issues.  This 

was taken into consideration when analysing and drawing conclusions from the data. 

Initially the researcher intended to analyse data collected from schools in a range of 

socio-economic areas. The schools which agreed to participate, however, could best be 

described as being high fee paying schools in a relatively confined geographic area.  

 

Methods of Data Collection 

For the purposes of this study, two central research questions were formulated as 

follows:  

1. How often do Principals encounter legal issues in the course of their work?  
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2. How well equipped do Principals feel in order to deal with these issues?  

 

In order to address these central research questions two methods of data collection were 

conducted, namely a questionnaire administered to participants followed by a semi-

structured interview conducted with each participant.  

 

Questionnaire 

Some basic numerical data were collected from a questionnaire that was administered to 

the study sample before the round of interviews. The questionnaire was emailed to 

participants and completed questionnaires were returned, by email (Appendix B). This 

allowed for the collection of data on particular types of legal issues, the frequency of 

which they occur, and also enabled the identification of trends. The work of Stewart 

(1998) and McCann (2006) was drawn upon for the design of the questionnaire but it 

was modified to suit the Western Australian Independent School context. The researcher 

provided the types of actions for Principals to consider.  Categories included Contract, 

Privacy, Industrial, Family Law, Criminal, Duty of Care, Legislation and Other. The 

questionnaire was administered at least six weeks prior to the interviews. This was 

because the nature of the information required of school leaders to complete the 

questionnaire may not have been readily at hand. The data obtained from the 

questionnaires were collated and analysed and provided an indication of the type and 

frequency of legal issues faced by Principals. There may not necessarily be a correlation 

between that frequency of legal issues and how well equipped the school leaders 

perceive they are in dealing with them, but the questionnaire gave an indication of how 

Principals perceive their own ability in dealing with legal issues.  
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Semi-structured interviews 

The researcher also conducted individual semi-structured interviews with the five 

Principals who agreed to participate in the study. Semi-structured interviews were 

appropriate for this study as they allowed for participants to clearly articulate their own 

responses and experiences. Accordingly, the semi-structured interviews aligned with the 

notion that social science research ‘depends upon observations taken in people’s natural 

settings and interacting with them in their own language and on their own terms’ (Kirk 

& Miller, 1986, p. 9). These semi-structured interviews were all conducted between 

January and March 2015 at a time of the school leaders’ choosing. All the interviews 

were conducted in the Principal’s office which allowed the researcher to observe how 

participants behaved in their natural environment. This location also allowed 

participants to refer to documentation or other sources to explain their response to 

questions. In the week preceding the interview, Principals were emailed a 

confidentiality agreement (Appendix C) and asked to read and complete it for collection 

at the interview. The interviews ran for approximately 45 minutes and were recorded 

with the consent of the participant. Before conducting the interview and beginning the 

recording, all participants were once again reminded of the confidential nature of the 

data collection and the fact that neither they nor their schools would be identified in the 

research findings.  

 

While the central research questions of the study guided the interviews, they were not 

specifically the questions asked of the participant. Guiding questions were developed to 

encourage responses in the participant, particularly in the initial stages of the interviews.  

These were more detailed and both open and structured in order to elicit sufficient 

responses (Appendix D). The guiding questions were used as discussion points to 

generate data and as such, not all questions were answered by all participants. They 
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were deemed “the most productive guides to generate data pertinent to the central area 

of interest” (O’Donoghue, 2007, p. 194).  In addition, the participants were allowed to 

raise unforeseen issues and were not pressed when they were unable to respond 

meaningfully to questions (O’Donoghue, 2007, p. 192). The researcher also pursued 

additional questions if they were relevant to the experiences being outlined by the 

participants in their responses.  The necessary data was collected in a relatively short 

period and a checklist of questions was used to aid in this process. The researcher also 

made notes during the course of the interviews. The audio files from the interviews 

were then transcribed using a confidential transcription service. A transcription service 

was utilised as the audio level on two of the recordings was low and needed to be 

enhanced in order for the recording to be entirely audible.  

 

Data Analysis 

The data obtained from both the open-ended questions of the questionnaire and the 

semi-structured interviews were analysed, by open coding for common themes. The 

interpretivist paradigm encourages the researcher to consider a problem without 

necessarily looking for a solution. In fact, the analysis of the data collected may result in 

the identification of other problems or issues as was the case in this study. In order to 

discover these issues or themes, the data needs to be coded. Coding is the process of 

segmenting and labelling text to form descriptions and broad themes in the data 

(Creswell, 2008, p. 251). The researcher used the transcripts of the participant 

interviews to code the data by identifying common experiences that could then be 

extrapolated into common themes. The information collected was categorised by open 

coding. The researcher highlighted common experiences or situations identified in each 

of the transcripts as they emerged over several readings, and annotated them with the 

relevant and specific area of law that best fitted the situation described by the 
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participant. The multiple themes initially identified from all five transcripts were 

labelled and then refined down to three by identifying the labels that were common to 

all participants. The following excerpt from various interview transcripts illustrates how 

this process was undertaken.  

Figure 1: Excerpts from P1, P2, P3, P4 & P5 interview transcripts 2015 

Principal Quote from transcript Code Theme 

1 

“One problem was relating to 

debtors…I don’t think this is an 

uncommon scenario.” 
Unpaid fees 

Contractual 

Issue 

2 

“But then you’re asking the lawyers 

is that legal?...or is that constructive 

dismissal or all those sorts of 

things.” 

Performance 

management 

Contractual 

Issue 

3 

“The biggest, complexity now is 

dealing with the mixture of non-

performance (of staff) through (both) 

mental health and non-

performance.” 

Performance 

management/EBA 

arrangements 

Contractual 

Issue 

4 

“But it’s frustrating. You can see all 

the problems that the person is 

causing…You’ve got to make sure 

you follow processes.”  

Performance 

management 

Contractual 

Issue 

5 

“Even though the fees remained 

unpaid, we allowed the student to 

continue at the school. We did not 

want to disadvantage them because 

of their parents.” 

Unpaid fees 
Contractual 

Issue 

 

Over-arching descriptive labels were then placed on information obtained from 

participants. In the main, these labels related to more general areas of law that emerged 

from the interviews and the professional development areas identified in the 

questionnaire. These three labels were articulated as Contractual Issues, Duty of 

Care/Risk Minimisation and Uniqueness. Contractual Issues, for the purpose of this 

study, is considered in two parts, firstly in relation to Fee Recovery, secondly according 

to Employment Contracts.  It was clear from the analysis of the data that these two areas 
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were more prevalent than others in the responses provided by the Principals. These 

labels were then considered in regard to the second research question - whether 

Independent School Principals in Western Australia feel equipped to deal with the legal 

issues they encounter in the course of their work.  

 

Trustworthiness of the Study 

According to Guba and Lincoln, trustworthiness may be indicated by several factors 

(cited in Scott & Morrison, 2005, p. 254). These include credibility, transferability, 

dependability and confirmability. While reliability is an issue in any study, it is perhaps 

less relevant to those conducted using an interpretivist paradigm (O’Donoghue, 2007, p. 

197) as it is a valid representation of the personal experiences and reflections of the 

participants.  Participants were given the opportunity to assess the credibility of the data 

obtained by member checking the transcript of their interview. However, they all 

declined this offer. Most pertinent to this study were the criteria of transferability and 

confirmability and several strategies, namely triangulation and transferability were 

employed to ensure the data obtained were both reliable and accurate.  

 

Lincoln and Guba (as cited in Conrad & Serlin, 2006, p. 417) outline that in order to 

enhance validity, there should be more than one method of data collection. As explained 

above, both a questionnaire and a semi-structured interview were undertaken in this 

study. While most often the data obtained from both sources served to validate each 

other, there were instances where data obtained from semi-structured interviews was 

more specific than that provided in the response to the questionnaire or expressed a 

slightly different emphasis. Marshall and Rossman (as cited in Conrad & Serlin, 2006, 

p. 415) contend that the triangulation of data sources leads to greater transferability. The 
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interview transcripts were read alongside other documentation obtained in relation to 

the specific school, relevant legislation, the completed questionnaires and with 

consideration to other conversations the researcher had with school leaders not involved 

in the study. In many instances, the information contained in these documents enhanced 

the themes identified by the participants. 

 

A sufficient audit trail should also be established for an interested party to examine the 

processes and product of the study.  Lincoln and Guba (as cited in Conrad & Serlin, 

2006, p. 417) state that such a trail may include the raw data and products of data 

reduction and analysis. The transcripts of the data obtained in this study along with the 

completed questionnaires and data analysis, in the form of notes and annotated 

transcripts, are stored in a file and may be made available subject to appropriate 

confidentiality agreements.   

 

Conclusion 

This chapter has outlined the rationale for the use of the interpretivist paradigm to this 

small-scale study and described how participants in the study were selected. It has also 

outlined how both the data obtained from participants were analysed and how themes 

were generated. The trustworthiness of the study was also considered. The following 

chapter will now describe the findings of the study that emerged from the data obtained 

from participants.   
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CHAPTER FIVE  

DESCRIPTION OF FINDINGS 

Introduction 

This chapter presents the findings of both the questionnaire that was administered to 

Principals and the data gathered from the subsequent round of semi-structured 

interviews. First there is an outline of demographic information elicited from the 

questionnaire such as the participants’ formal qualifications and experience as 

Principals, along with some quantitative data including the frequency of particular legal 

issues occurring in their schools. The chapter then describes how participants perceive 

their ability to deal with the legal issues they encounter in the course of their work using 

examples from their own context.  

 

The Participants – Data from Questionnaire 

It will be recalled that five school Principals participated in this study. They comprised 

three males and two females. Three of the Principals have been in their current positions 

between 12 and 14 years with the other two having been in the appointment for 3 and 4 

years. The Principals, with less experience in the role, had significant and somewhat 

comparable experience in other roles prior to becoming a Principal; one as a Deputy 

Principal and the other in a senior position at a regional office in another school system.  

The education qualifications possessed by the participants varied. Three of them 

obtained a Bachelor of Arts degree followed by a Diploma of Education while one 

obtained a Bachelor of Education and the other a Bachelor of Science followed by a 

Diploma of Education. All participants hold Masters’ level post-graduate qualifications 

such as a Master of Education or a Master of Education Administration.   
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While none of the participants had any legal training, one had completed a qualification 

with the Australian Institute of Company Directors that included some legal content 

within the context of becoming a company director. All but one of the remaining four 

participants had attended an Association of Independent Schools in Western Australia 

(AISWA) School Law or Briefing the Board professional development workshop. None 

of the participants identified legal training as a current or future professional 

development priority.  

 

On the matter of engaging a legal firm, only one Principal indicated that his/her school 

had an on-going relationship or retainer with a particular law firm. The other four 

Principals stated they engaged a firm on a needs basis. Three of these four Principals 

named the same firm. Three of the Principals also disclosed that they frequently 

accessed the legal support offered by virtue of their membership of the Association of 

Independent Schools of Western Australia (AISWA). An AISWA membership includes 

entitlement to a set number of hours of legal advice and the opportunity to obtain advice 

from a range of AISWA consultants, such as an Industrial Relations specialist. The 

Principals said they consulted a lawyer on average, approximately eight times a year.  

 

Most participants considered that the training or professional development they had 

undertaken over the course of their career had prepared them well to deal with the legal 

issues they had faced in the course of their work as the Principal. However, this 

perspective was somewhat challenged by the information gathered in the semi-

structured interviews.  
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A further aim of the questionnaire was to gather information on the frequency of legal 

issues that Principals encountered in the course of their work. Table 1 below 

summarises the participants’ responses and will be discussed in more detail in Chapter 6 

of this thesis.  
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Table 1. Summary of Questionnaire Responses from Principals 

 Frequency of Issue for the 5 Principals 

Type of Issue Rarely Sometimes Frequently 

Contract 

Examples given by Principals include; 

 Maternity Leave 

 Employment (& breach)  

 Building 

 

1 2 2 

Privacy 

Examples given by Principals include; 

 Request for Student Files 

 

4 0 1 

Industrial  

Examples given by Principals include; 

 Enterprise Agreement  

 

3 1 1 

Family Law Issues 

Examples given by Principals include; 

 Separation and the payment of fees 

 

2 1 2 

Criminal  

Examples given by Principals include; 

 Falsification of document by parent 

  

3 2 0 

Duty of Care 

Examples given by Principals include; 

 Bullying 

 Special needs provisions  

 

1 3 1 

Legislation governing the operation of 

schools  

Examples given by Principals include; 

 College Constitution 

 Proactive queries 

 

1 4 0 
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Many of the frequent legal issues categorised in the table above were explored in 

significantly more detail during the interviews with the participants. The data obtained 

from these interviews was discussed in detail below.   

 

The Principals – Interviews 

Principal 1  

The main issues identified in the interview with Principal 1 related to contracts; 

employment contacts, breach of contract in regard to a failure to educate, breach of 

contract in regard to the non-payment of fees and duty of care issues related to bullying 

and high risk activities.  Principal 1 also discussed in some length a newfound reliance 

on a systematic policy management system to educate staff and meet regulatory policy 

obligations.   

 

This participant felt ill-equipped to deal with a handful of legal issues that were 

encountered during his/her time as Principal. When in doubt, however, a lawyer or other 

specialists have been consulted for advice. When asked to comment on his/her current 

professional development priorities in the questionnaire, Principal 1 said, “I do think in 

the legal aspects of the role of a Principal – a little knowledge can be dangerous.” This 

was elaborated on in the subsequent interview and there seemed to be a real focus on 

preventing issues from occurring.  “I always think Independent Schools are a bit of a 

target with respect to media [interest] and you don’t always get an opportunity to 

present your side of the story.” Being proactive and having good procedures in place are 

obviously a priority for this Principal. The Principal also referred to years of experience 

in a supporting role and Legalwise professional development seminars as being helpful 
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when dealing with legal issues. Legalwise seminars generally occur quarterly and cover 

a range of contemporary legal matters with the most up to date case law examples. 

 

Principal 2 

Principal 2 had a somewhat different attitude from Principal 1 toward legal issues and 

his/her preparedness to deal with them.  The main issues identified by this participant 

were terminating employment contracts, the importance of minimising risk and how to 

deal with one-off legal issues such as building disputes and council regulations and 

more serious criminal issues such as fraud. Overall, however, the frequency of legal 

issues being presented in the course of his/her work was low, with the questionnaire 

response indicating a rating of ‘rarely’ for all issues. This was attributed to a culture of 

trust between parent and school as illustrated in this comment. “So they’re committed to 

you as a culture, they tend… to be brought in by your values construct [so] you don’t 

have as many sort of legal problems.”  

 

Principal 2 also revealed a reluctance to attend legal professional development sessions 

because lawyers [at such sessions] “are inordinately alarmist.” This participant believed 

that 14 years of experience has allowed sufficient learning on the job. For example, on 

disputes over unpaid fees, the Principal said, “You only have one or two or three fights 

with a few people about whether they should or shouldn’t pay fees and all that. And 

then you get very comfortable [with dealing with that dispute]”.  Principal 2 identified 

future professional development priorities as being ‘influencing skills.’  
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Principal 3  

Principal 3 also identified contracts – particularly employment contracts as an area of 

concern in regard to the schools’ legal obligation and to some extent risk minimisation. 

However, it was a considerable criminal matter concerning a staff member that was the 

area of most concern in regard to this participant’s legal knowledge.  The professional 

development priorities outlined by Principal 3 included educational innovation and how 

to deal with staff with mental health problems, particularly in regard to performance 

management.  

 

Principal 4 

Principal 4 had a confident attitude to dealing with the legal issues encountered in the 

course of his/her work. Although having been a Principal for only four years, over 20 

years of experience of working in management positions in other sectors of education 

meant that it was perceived most basics had been covered. On this, the following 

comment was indicative, “My immediate experience was not ‘at the coal face’ but more 

as a business manager in educational contexts.” This isn’t to say that they aren’t faced 

with legal issues, Principal 4 continued:  

I make a decision pretty quickly on this stuff. But I do so in a very broad 

framework of knowledge not that I’m equipped for everything. I will always 

check the last bit because failure to do so has major implications. 

 

Similar to other schools, Principal 4 considered that minimising risk and dealing with 

breaches of duty of care are prominent as are contractual issues, particularly in regard to 

staff contracts and industrial disputes. However, this Principal was reluctant to use 



42 

lawyers and prefers to try and resolve the problem internally before it escalates to a 

legal issue. As this participant said, “Once you have a legal issue, no one is winning.” 

Interestingly, he/she was the only Principal to say that in his/her experience, schools had 

become more litigious. Principal 4 identified his/her future professional development 

priorities in the area of driving educational improvement through data and coaching.  

 

Principal 5 

Principal 5 felt relatively confident in his/her ability to deal with the legal issues that are 

faced in the course of his/her work owing to both professional experience and a skilled 

School Board. “I am fortunate to have a number of lawyers on the Board and that 

interaction is more helpful than formal training or seminars at this stage of my career.” 

As with other Principals, contractual issues such as the non-payment of fees and risk 

minimisation were two significant issues for Principal 5. Complispace (a computerised 

governance, risk and compliance program) was not used by this school as the Principal 

preferred to “keep a personal connection to risk management”. This Principal felt that 

using an automated system would remove their proximity to the management of the risk 

and potentially reduce their involvement in the risk minimisation process.  As with the 

majority of the other Principals interviewed for this study, this Principal did not think 

that schools had become more litigious. Principal 5 also outlined a contractual dispute 

over the non-payment of fees that escalated to a breach of duty of care action, and 

finally resulted in the Principal and Chief Financial Officer being individually sued. 

This was certainly an unpleasant situation and a complex legal action (the action was 

subsequently dropped). Future professional development priorities identified by 

Principal 5 were training in governance and being a company director.  
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This chapter will now identify the common legal problems that emerged from the 

interviews with the participants. Some legal issues are unique to a particular school. 

Many Principals, however, encountered similar legal issues such as those based around 

risk minimisation and duty of care.  

 

Themes Identified from the Interviews 

Three common themes emerged from the semi-structured interviews with the Principals 

outlined above. All of the participants identified both contractual disputes and duty of 

care or the minimisation of risk, as areas of concern in regard to legal exposure. All 

Principals also identified at least one legal issue that was unique to their school that they 

could not deal with without seeking further legal advice. This theme has been labelled 

‘uniqueness’. Each of these themes will now be discussed in turn.  

 

Dealing with legal issues surrounding contract  

Major breach of contract issues identified by Principal 1, included the non-payment of 

fees by parents. Increasingly, according to this Principal, parents are claiming a breach 

of contract to explain why they are choosing not to meet their fee obligations. For 

example, a parent may claim that the school failed to meet its duty of care obligation as 

their daughter was bullied and that this discharges them from their financial obligation 

to pay outstanding fees. Principal 1 commented on this matter as follows: 

I think they use the bullying as a sort of leverage for not paying. There’s a little 

bit of a pattern of it becoming the default position of parents who’ve 

accumulated these fees to say, well I’m not [paying] because you didn’t do what 

you said you were going to do (Principal 1 Interview). 
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The only course of action a school has to recover debt once negotiation has been 

exhausted is to launch a civil action to recover the fees. According to this Principal, this 

situation has occurred on several occasions. This example was not an isolated incident 

and as a result of this trend, the school has ‘tightened up considerably’ on managing 

outstanding debtors. This was a matter closely mirrored by Principal 5, who articulated 

a process for managing late payments including face to face meetings between the 

parent/s and the Director of Finance, the implementation of structured payment plans 

and the ability to delay payment for a specified period of time.  

 

Other contractual problems identified by Principal 1 surround workers’ compensation 

and maternity leave as well as issues arising with suppliers and builders. In the context 

of discussing these problems, Principal 1 offered the following reflection, “We always 

want to try and avoid things going pear shaped and so you have to put the work in as 

much as possible beforehand into making sure of the contracts.”   

 

Having an intimate knowledge of the governing legislation is central to these issues 

being resolved expediently. The school makes use of an experienced HR officer 

combined with the AISWA Industrial Officer. When it is deemed necessary, the school 

may run a decision past a lawyer at the firm available to them through the annual 

AISWA subscription. This is particularly the case when engaging in building contracts 

or other agreements with a high monetary or reputational value.  

 

Principal 2 highlighted some of the problems associated with terminating an 

employment contract by means of two examples. First, it was considered that many 

Independent Schools hire teaching staff on the basis that they can offer pastoral care, 
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their academic ability and their capacity to make a co-curricular contribution. Often, 

however, they are more able in one or two of these areas and inadequate or deficient in 

the other. This may lead to situations that require performance management. The 

Principal communicated, however, that the school holds some responsibility for this. If, 

for example, the teacher is being appointed mainly for his/her ability to contribute to the 

co-curricular program it should not come as a surprise that this individual may require 

some professional development to improve his/her teaching in a particular curriculum 

area.  

 

Principal 2 went on to highlight that the school has an obligation to invest in the 

development of the staff it chooses to employ. Yet, when this fails to improve 

performance, it is more likely for there to be a conversation between the staff member 

and the Principal in which the Principal informs the individual that it is not working and 

that the teacher can resign and get a reference, or the contract will be terminated. 

Principal 2 spoke of the ‘greyness’ of this process and the need to avoid being seen as 

constructively or unfairly dismissing an employee. On this, the Principal went on to 

comment:  

So that if you end up in the commission (Fair Work Commission) which I’ve 

done once or twice, you want to be certain (that this won’t be seen as 

constructive dismissal).  A lawyer would be consulted if the Principal felt it 

would be beneficial to ‘run something past them’ even though experience told 

them they were right. They may also consult the AISAW Industrial Relations 

consultant if they deemed it necessary (Principal 2 Interview). 
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This participant also discussed the difficulty arising when incompetent or questionable 

behaviour by a staff member has taken a significant time to come to their attention 

because other staff members did not want to report a colleague, or because some 

behaviours were initially accepted, then went down a ‘slippery slope’ to assume more 

problematic behaviours. Principal 2 used the example of someone who was a known 

gambler. On this it was recounted:  

It’s not against the law but they often spoke of their hobby amongst 

members of their department. They then started using school 

photocopiers to copy items related to their gambling. This then escalated 

after a year, into leaving campus during a free period to attend a local 

TAB and culminated in sometimes being late for class, as they had been 

‘caught up’. It wasn’t until this final stage that staff in the department 

reported the issue. It is difficult to performance manage someone if you 

do not know it is necessary (Principal 2 Interview).  

 

Managing the performance of staff and terminating employment contracts for non-

performance, was also identified by Principal 3 as being a significant legal issue as 

illustrated by the following comment, “The biggest, the greatest complexity now is 

dealing with the mixture of non-performance through mental health and [general] non-

performance and how you go through that minefield.”  

 

Principal 3 regarded most employment contracts as routine and had no trouble in 

executing them on a needs basis. However, performance managing a staff member who 

is suffering from mental health issues or holding a staff member accountable for 

specific incidences of non-performance were viewed as more problematic. The risk of 
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exposing the school to possible legal actions for wrongful dismissal or constructive 

dismissal was seen as posing a real risk by this Principal, more so than any potential 

legal action by disgruntled parents. Attention is now turned to the second main theme, 

which was generated from the analysis of the interview data, namely duty of care and 

risk minimisation.  

 

Duty of care and risk minimisation  

The mitigation of risk in an attempt to fulfil the duty of care which a school has to its 

students, was considered as important to Principal 1. This Principal highlighted 

incidences of bullying and the risk associated with potentially high risk outdoor 

education type activities as examples to illustrate this situation. Built into the 

administration of the school are multi-layered procedures and processes that seek to 

identify, remove or reduce the risk of a particular activity to students. This is largely the 

responsibility of the Dean of Pastoral Care.  

 

Complispace is a computerised governance, risk and compliance program for making 

staff aware of policy, auditing policy and notifying the person responsible for the policy 

when it is in need of updating.  Staff undertake training modules in key areas, for 

example, mandatory reporting of the suspicion of child abuse, and then sign off that 

they have understood the policy. This allows the organisation to ensure all staff are 

recorded as being made aware of important policy areas. At a set period before the 

policy is due to be renewed, the relevant staff member receives an alert. This reminds 

that person to ensure the policy is updated by a particular time. Once the update is 

complete, another notification is sent to inform other relevant parties that this is the 

case.  
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Principal 2 articulated a particularly comprehensive risk minimisation policy and 

practice that had been implemented in his/her school.  Once a week this Principal chairs 

a Risk and Planning Meeting which is both used as a planning tool for the week ahead 

and as a review of activities from the week prior. Attendees include representatives 

from Community Relations and Finance, the Head of the Preparatory School and the 

Head of Senior School as well as specific program planners when relevant. It was 

perceived that holding such a meeting on a weekly basis ensures this aspect of 

operations is seen as significant and gives relevant stakeholders the opportunity to own 

their area of responsibility and review their policies and procedures in their current 

form.  The Principal articulated several examples that may at first seem mundane, but 

highlight the nature of the range of possible risk with which schools are dealing on a 

daily basis. For example, the following comment is indicative of the issues the Risk and 

Planning meeting might discuss:  

So we’ve got Orientation Day, what improvements can be made on traffic flow 

[to minimise risk]? [Or] A mother of a Year 5 student complained of her child 

being badly sunburned during the Year 3 to 6 House day. So what’s the hat 

policy? Has it been introduced?” On Thursday night [we had an event] and rain 

interrupted outdoor proceedings but there did not seem to be a safety plan for 

outdoor productions in the event of wet weather, including the turn off of power 

and electricity (Principal 2 Interview). 

 

This approach adopted by Principal 2 is combined with the use of an automated risk and 

compliance system - Complispace, which is also used for what is perceived to be a 
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comprehensive risk minimisation strategy. “If the policies are reminding people to be 

aware of the risk, you end up with a very low risk environment.”  

 

In order to minimise risk, Principal 3 belongs to a Risk Council Committee that meets 

regularly to identify big risks and mitigate them as much as possible. When it comes to 

school events that have an element of risk, the committee works through various aspects 

of the risk and ultimately high-risk activities would be approved by the Principal. 

Principal 3’s school also uses Complispace to ensure compliance with legislative 

requirements. The members of the School Executive who are responsible for the area of 

risk by virtue of their position descriptions, are notified when a policy is due for 

updating. They are then responsible for ensuring it is done. Principal 3 commented on 

this as such: 

Our next step is getting staff to sign off that they have read the policies and that 

will be the next stage. Where teaching staff have to sign off that they have read 

the Duty of Care policy, that they have read the Child Protection Policy etcetera 

and there will be basically a test that they have to pass to determine that they 

have actually read it (Principal 3 Interview). 

 

Furthermore, Principal 4 also used Complispace as a method of storing and updating 

policy. This was seen as a simple risk minimisation strategy. It was acknowledged that 

the school had not used the program to its full potential. For example, the school had not 

mandated that staff complete training modules and that they should sign off that they 

had read the policy as Principal 1 and 3 had done at their schools. Principal 4’s school 

was using Complispace to track legislative changes. Principal 4 recounted a recent but 

relatively minor duty of care breach that threatened to escalate into a reputational and 
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possibly a legal issue. The school uses an Internet filter (a risk minimisation strategy) 

that blocks search results that would result in returning inappropriate content.  

Unbeknown to the school, there had been a change to a Google script that meant that the 

filter had become ineffective for a short time. Once the Information Technology 

Department had become aware of the change, they were able to enact the modifications 

necessary and ensure the filter was reactived. However, in the meantime, several 

students in a Year 4 class had taken it upon themselves to Google the term ‘naked’. On 

any other day this would probably not have returned any inappropriate results but on 

this occasion, it resulted in the return of some graphic content. The students had not 

been instructed to perform this search but as children are inclined to do, were playing 

around and decided it would be fun to see what they could find. The children were 

visibly shocked by the content and their actions came to the attention of the class 

teacher, who then informed the appropriate Head of School and the parents of the 

students. One of the parents of a child involved in the incident requested an interview 

with the Principal to discuss what they considered to be a breach of duty of care and to 

request the termination of the Information Technology staff member responsible for not 

applying the change of script. The staff member was not terminated.  

 

While Principal 5 was aware of Complispace and its capabilities, it was not used in 

his/her school. It was felt that in order to truly understand and manage risk, individuals 

need to have total ownership over both the policy and the process of drafting, updating 

and implementing it. The significance of fulfilling duty of care requirements was at the 

centre of this approach. In this school various stakeholders take responsibility for the 

risk, much like in other schools, with the Principal having the ultimate responsibility for 

the risk. In this regard, Principal 5 commented on a Year 11 field trip to Rottnest Island. 

The field trip had gone through the necessary planning requirements, meeting all the 
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supervisory legal obligations – student/teacher ratio, medical considerations and 

managing the type of activities in which students participated. However, when riding 

around the island in a small group in school uniform, supervised by a teacher, a student 

ran into a member of the public with some force. The student was unharmed but the 

member of the public was slightly injured. Although she did not require major medical 

attention, she did go on to seek some treatment from the nursing post. While there was 

no mention of any legal action being taken, upon return to the school, the staff members 

concerned reported the incident through the normal channels. The Principal, along with 

the Director of Finance, then decided that they would seek some legal advice on the 

incident, largely around whether the student or the school could be found to be 

negligent.  The advice they received from a legal firm stated:  

We are not aware of any evidence that would support the court making a finding 

that [the school] was negligent. However, the available evidence would support 

the court making a finding that [student name] was negligent and that they are 

liable to pay damages to the [potential victim’s name] (Confidential 

correspondence from lawyer to Principal 5). 

Information was then further sought from the school insurers on the monetary liability 

the student and family might be exposed to as a result of the accident. Fortunately, this 

situation never escalated. This is a further example of the risk management issues faced 

by Principals on a semi-regular basis.  

 

Attention is now turned from the issues the Principals share to those that are unique to 

each school. Each of the participants in this study was able to articulate in some detail a 

legal issue they had encountered in the course of their work that was unique to their 

school. These issues articulated by the Principals are now examined.  
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Unique issues  

It will be recalled that a ‘unique’ issue pertains solely to the school in question. The 

unique issue identified by Principal 2 was in regard to complying with local building 

and occupancy codes. The local council approached the school and was informed that 

only a certain number of students were allowed in particular buildings on campus based 

on occupancy regulations according to the land titles. The council contended that the 

school held multiple individual titles and each title allowed a particular number of 

occupants, of which the school was in excess. The school’s understanding was that it 

was aware that technically it was operating outside of the regulations. These had been 

ignored, however, because the school knew there was a process for amending the titles 

but had not initiated the process. On this, the Principal commented:  

We probably got a bit lazy around telling them [the council] what we’re doing. 

So we just got some legal advice as to whether the council has any legal right to 

limit the number of kids we can have in the school. So we got some advice from 

a particular type of lawyer who basically said, well they can’t actually because 

you have multiple titles. They can’t tell you what to do with all your titles, the 

titles are amalgamated into one entity. If we wanted to go to court, if we wanted 

to fight the local council about what they’ve told us, that was the advice we got. 

So that’s a handy thing to have in our pocket (Principal 2 Interview). 

 

For Principal 3, the unique issue related to a significant criminal matter culminating in 

several criminal charges being made against a member of staff who was estimated to 

have cost the school approximately $250,000 in both legal fees and on engaging the 

services of a public relations firm. Although this was a legal issue, the involvement of 
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the police meant that legal processes and procedures were largely out of the hands of the 

Principal. Advice was sought on the situation from a lawyer. The biggest concern, 

however, was considered to be the reputational impact on the school and for this reason 

a public relations’ consultant was employed and the staff member was eventually 

sentenced to 15 months in prison. The Principal portrays this situation as follows: 

Reputation is probably one of the biggest keys. If I talk about crisis 

management, my crisis management has changed since my **** issue. I would 

normally ring the lawyer first and then I would have called my Chair of Council. 

The lawyer just to get a heads up on what the process, you know what should I 

do and that sort of thing and then my Chair of Council. That probably still 

happens but either before my Chair of Council or straight after I would be 

ringing my P.R company. You know if it is something serious, that was one of 

my greatest learnings from the crisis with the **** (Principal 3 Interview).  

The Principal went on to comment:  

Reputation is not just what the lawyer says, it is actually reputation – P.R, 

openness and transparency. So sometimes you leave yourself exposed legally to 

protect the reputation of the school and that is a gut feel. That is a call you have 

to make but the lawyer and the P.R company will work closely together 

(Principal 3 Interview). 

This exemplifies a situation in which the Principal felt ill equipped to deal with the legal 

issue and the subsequent potential reputational issues that were likely to follow. 

 

Principal 4 discussed the unique issue to the school of the use of the school grounds 

after hours by members of the local community (not necessarily members of the school 

community). This is a matter that has been given a good deal of attention particularly 
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with the school’s re-registration process approaching. The current position is that 

members of the public have unfettered use of school ovals and tennis courts and other 

open areas after hours. As the Principal commented, “We’re part of this community, so 

people walk through our school you know, they use our football oval and the soccer 

goals! On the weekend sometimes it’s like Arsenal have come to train here – there are 

so many people using them.” The Principal articulated several areas of concern 

including the deterioration of infrastructure, such as the tennis hard courts and the 

school’s exposure to risk in the case of a member of the public injuring themselves 

while on campus. The Principal mused over whether having an ‘Enter at Your Own 

Risk’ type of sign would discharge the school of responsibility if an accident did happen 

with a member of the public on the premises after hours.  

 

Principal 5 outlined a long running involvement in a unique dispute that began as an 

action for the non-payment of fees and ended with writs being filed personally against 

the Principal and the Chief Financial Officer for negligence.  The school initially made 

contact with the parents of a student in regard to the late payment of fees. Letters were 

sent encouraging the parents to contact the school to implement a payment plan and 

these were followed up with phone calls and then more letters over a period of four to 

five months. After initially refusing to pay the fees, the parents then ignored any other 

attempt at communication. The school, however, allowed the student to continue his/her 

education, as the Principal commented “Even though the fees remained unpaid, we 

allowed the student to continue at the school. We did not want to disadvantage them 

because of their parents.” 
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The parents proceeded to send an email to the school claiming that they were not paying 

the fees because their child had been consistently bullied without any intervention from 

the school. This was the first time that allegations of bullying had been brought to the 

school’s attention. The school responded that they were separate issues. The Principal 

commented on this as follows, “If that was a legitimate complaint I would be more than 

willing to investigate it further, even though I was confident our bullying policies were 

good. But the fees and the alleged bullying were two separate issues.” 

 

The parents did not accept this position and continued to email the school with the 

claims in some detail. The school then began a debt recovery action as the monetary 

amount remaining unpaid was significant. In response to this action being lodged with 

the court, the parents threatened to go to the media with their claims. They also made a 

request through the Privacy Commission for access to school records. The school 

sought legal advice on whether it had an obligation to disclose these records, which it 

did. Simultaneously, the debt recovery action had progressed and the court found that 

the parents did owe the school the amount claimed. In the Principal’s words: 

Basically they lost the action but the magistrate told them that they might have a 

valid claim but it was a separate action. It didn’t help their cause that parents had 

chosen to represent themselves despite advice to the contrary from the 

magistrate (Principal 5 Interview). 

The parents then went on to file an action against the Principal and the Chief Financial 

Officer for misrepresentation and breach of contract. As part of the pre-trial process, the 

parties were forced to participate in mediation. This was unsuccessful. Subsequently, 

the parents modified their claim to include the school and the relevant church body.  

They also filed for bankruptcy and as a result, the school could not easily recover the 
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outstanding debt despite having a court order that would allow them to do so. 

“Currently it is with the church’s insurers and they are looking at a settlement.” The 

action was ultimately dismissed by the court. Principal 5 outlined that in a systemic 

school much of the management of this kind of dispute would be done by a central 

office or team of legal officers. However, in an Independent School, it was left largely 

to the Principal, Chief Financial Officer and to some extent the School Board, to deal 

with it. As the Principal suggested, “At times it was a significant strain on the school 

and detracted from other priorities. This could have been resolved differently.”  

 

Conclusion 

This chapter has described the varied qualifications and professional experience of the 

participants in the study reported here. The responses to the questionnaire indicated that 

Principals frequently encounter legal issues in the course of their work, most often these 

issues involve contract or an aspect of family law. The interviews uncovered the 

commonality of several issues between schools and Principals, such as contract law and 

duty of care / risk minimisation. However, from the interviews it also emerged that all 

participants had experienced at least one legal issue that was unique to their own school. 

Principals who participated in this study articulated examples from their own schools 

and discussed how they dealt with them, often reflecting on what they learnt from the 

experience. These findings will be discussed in more detail in the following chapter.  
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CHAPTER SIX 

DISCUSSION OF FINDINGS 

 

Introduction 

As outlined in Chapter 3, Independent Schools are individual businesses governed by a 

School Board and, as such, the extent of law applicable to Independent Schools in 

Western Australia is not insignificant. Statute wise they are subject to the following: 

 School Education Act 1999 (WA) 

 School Education Regulations 2000 (WA) 

 Working with Children (Criminal Record Checking) Act 2004 (WA) 

 Volunteers (Protection from Liability) Act 2002 (WA) 

 Occupational Safety and Health Act 1984 (WA) 

 Civil Liability Act 2002 (WA) 

 Occupiers’ Liability Act 1985 (WA)  

They are also subject to all other law as it applies to the conduct of their business, 

including, but not limited to, privacy law, business law, contract law, industrial relations 

law and the ever-expanding area of education law. Education law has been defined as 

“the area of law, legal practice and scholarship which focuses on the intersection of the 

education system and the legal system” (McMorrow, 2014, p. 1). However, it may be 

argued that this definition is ambiguous at worst and narrow at best. Trimble, Cranston 

and Allen (2013, p. 80) contend that in Australia, the areas that comprise education law 

include negligence, employment law, education legislation, workplace health and 

safety, family law, crime, discrimination, copyright and other elements of rights-based 

legislation. This is not dissimilar to the situation in other industries; however, the fact 
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that schools are entrusted with children means there is often a heightened sensitivity 

regarding legal issues. In light of these developments, Mawdesley and Cumming (2008) 

advocate for the acknowledgment and development of a new area of law – Education 

Law. Certainly the experiences shared by the participants in this study would support 

this contention. This chapter discusses the three legal themes that were described in 

Chapter 5 in relation to the pertinent literature.  It will be recalled that there were two 

legal issues common to all Principals – contractual disputes and the duty of care 

principle, also articulated as risk minimisation. The third theme that emerged from the 

analysis of the data was that of uniqueness. In other words, each Principal had 

encountered a unique issue in the course of their work that had not been encountered by 

his/her peers.  

 

The first theme is discussed by considering the various forms of contractual issues 

encountered by the Principals as generated from the data. These include breach of 

contract for the non-payment of fees and contractual issues in relation to the 

performance management of staff. The second theme that emerged, and is considered 

below, is duty of care and risk management and, in particular, the processes schools 

have in place to minimise risk and how real and potential duty of care breaches are 

handled.  The final theme identified was that of uniqueness. Each of the schools had 

encountered a legal issue that was unique to their school. These issues comprised a 

potential dispute over arguable non-compliance with local building and occupancy 

codes, a significant criminal issue pertaining to a member of staff, the potential risk of 

allowing the public to use school facilities after hours and a Principal being personally 

sued in what began as a dispute over the non-payment of fees.  Each of these themes is 

now examined in more depth.  
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Contractual Issues 

Relationship established by the contract of enrolment  

A contract is a legally binding promise or agreement (Butterworths, 2001, p. 93). Each 

of the Principals clearly articulated at least one instance where a contractual issue had 

been encountered in the course of his/her work. As Williams points out, “When parents 

choose to send their child to a private school, the relationship between the parents and 

the school is governed by contract law, and depending upon a variety of factors 

including consumer protection legislation (Williams, 1995, p. 6).” Contracts may be 

entered into in written or verbal form or by conduct and schools enter into numerous 

contracts with suppliers, builders, parents and staff to name a few (Forde & Poulakis, 

2010). It should come as no surprise, therefore, that in many instances, a party to a 

contract breaches the terms of that contract. The relationship between the parent and the 

school is based on the enrolment agreement. Parents effectively sign a contract that 

stipulates they will pay a particular amount of money, over a particular period of time, 

for the service of education provided to their child. There will be a number of other 

terms in the agreement that deal with what are regarded as normal contractual 

arrangements. For example, inclusions and exclusions and the accepted method of 

termination of the agreement.   A breach of contract for the non-payment of fees has 

become a major area of concern in many schools across Australia.  

 

Fee recovery 

Several participants in this study cited contractual disputes over the non-payment of fees 

as a problem and this appears to reflect the trend identified in other school sectors in 

Australia. For example, Ford and Poulakis (2010, p. 52) point out that, “It’s the 

contracts schools sign with parents, that arguably create the greatest risks”. While 
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instances of bullying have recently been given much coverage in the media, “The cases 

suggest that recovery of fees in independent schools is where the litigation is 

happening” (Forde & Holdstock, 2010, p. 46).  As previously stated, the enrolment form 

and the payment of fees constitute a contract between parents and the school.  

 

Perhaps there was an indication that several schools had ‘tightened up’ the policies and 

procedures in their Finance Department to ensure that appropriate debt recovery 

processes are in place.  In addition to routinely sending out the standard Statement of 

Account, parents who are in arrears on their fee payments are issued with a number of 

formal reminders.  If the debt remains unpaid, parents will then receive a phone call 

encouraging them to meet with the Director of Finance to come to some agreement on 

an alternative payment plan. Not until all of these steps have been exhausted does the 

Principal become involved. The school then has a choice as to whether it pursues the 

debt in court. In Western Australia that would usually mean the civil division of the 

Magistrates Court for debts up to and including $75,000. There is a high degree of 

flexibility in regard to the approach taken by Principals relating to fee recovery. Some 

schools place a priority on ensuring the uninterrupted continuation of the student’s 

education. This is in stark contrast with some other schools, perhaps reflecting their 

broader business experience and more mercenary approach. While schools may have 

similar processes in place, some have no qualms about suspending or cancelling a 

student’s enrolment (as a last resort) until the debt is paid.  

 

While each of the Principals interviewed in the study reported here had a slightly 

different approach to fee recovery, it is clearly an area of contention amongst school 

leaders and within schools. This study found that the broader philosophy of the school is 
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usually evident in its approach to fee recovery. It is also evident that it is a 

contemporary phenomenon to consider enrolment more strictly as a contractual 

relationship. Over time, enrolment forms have become more comprehensive and 

complex, perhaps reflecting the contractual nature of the agreement. For example, 

although schools are prohibited by law to discriminate against students based on 

disability, they do attempt to gather as much information about a student as possible. 

Present day enrolment forms often ask parents to provide ‘additional information 

relevant to your child’ and will always request copies of previous reports. Independent 

Schools also stipulate quite extensive terms and conditions of enrolment. However, in 

many cases, this has not been an area in which those who become Principals have been 

involved prior to their appointment in that position. It is evident from the study here that 

Principals are not overly familiar with the contractual nature of the enrolment agreement 

when they begin in the role. They are often forced, however, to become more informed 

when there is an issue around either the non-payment of fees, an issue of discrimination 

or the non-disclosure of information by the family of a student that may negatively 

affect the student in a school setting. This can be an area of some tension as many 

parents are reluctant to provide reports that indicate their child has a learning or 

behavioural difficulty, on the grounds that this unfairly labels their child. Conversely, 

the school must have as much information as possible to provide a ‘quality’ education 

and more pragmatically to counter potential cases for education negligence. Parents 

often pay little regard to the terms of enrolment until they are informed that a term has 

been broken. The days of schools merely keeping a register of enrolment and a ledger 

balance of fees have now passed. Enrolment is now very clearly being enforced as a 

contract. So the question is raised as to what happens currently when parents are unable 

or unwilling to meet their fee obligations?  
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It may be argued that schools are fundamentally about nurturing young people and it 

could appear harsh to punish students by exercising a common contractual term and 

withdrawing the service of education because their parents are unable to pay the fees. 

However, Independent Schools are also businesses and they need to balance the care 

and education of the student with the day-to-day running costs of what is, in most cases, 

a very large enterprise. One Principal in the study reported here referred to an annual 

turnover of “approximately $40 million dollars”.  

 

In 2007 the Independent School, Ivanhoe Grammar in Melbourne, instigated bankruptcy 

proceedings against parents in response to their unwillingness to pay a debtor agreement 

for $117,371.00.  In 2010 the parents applied to have the judgment set aside and the 

application was heard in the County Court of Victoria (Ivanhoe Grammar School Ltd v 

Manuela & Leo Volpe [2010] VCC 0873). The court found in favour of the school and 

declined to set the bankruptcy proceedings aside. This case indicates two key elements. 

First, that if schools allow such a debt to accumulate it is always going to be 

problematic to recover the debt and secondly, schools will commence legal proceedings 

to recover debt. The fact that a comprehensive fee recovery procedure had not been 

evident in at least two of the schools involved in this study until quite recently, may also 

reflect the developing nature of a Finance Department at a school to better reflect that of 

what is in effect a large business. There is evidence that this evolution is also the case in 

regard to the development of Human Resource Departments in Independent Schools. 

Attention is now turned to the Principals’ knowledge of employment law and the nature 

and administration of employment contracts in their schools.  
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Employment contract 

The study reported here would suggest that there exists an apparent lack of detailed 

knowledge amongst Principals in relation to elements of employment law, specifically 

employment contracts and the performance management and termination of employees. 

In some ways, this is not surprising. Historically, an appointment as a teacher in an 

Independent School has been regarded as a position for life in which individuals have 

enjoyed permanent employment. Human Resource Departments are a relatively recent 

development in many Independent Schools. One Independent School in the Western 

Australian context that did not participate in the study reported here, established a 

Human Resources Department as recently as 2011 and judging from the literature and 

anecdotal accounts of school leaders both within and outside this study, this situation 

does not appear to be unusual.  Prior to 2011, employment contracts, remuneration and 

performance management, were often managed in a minimalist fashion by the office of 

the Principal.   

 

Of particular note in this study was the lack of knowledge on the part of the Principals 

in regard to standard leave entitlements such as maternity leave and workers’ 

compensation claims. This can perhaps be explained by the changing nature of the 

workplace. For example, the Director of Human Resources at St Peter’s College in 

South Australia, Annette Cinnamond, contends that employment policies have changed 

markedly since the 1990s. She attributes the changes to the inclusion of enterprise 

bargaining and the decline of the role of unions, along with the introduction of 

performance schemes, appraisals, training and flexible employment practices.  

Independent Schools are now required therefore, to have a significant Human Resources 

presence (Cinnamond, 2015, p. 34). In light of this, it is understandable that Principals 

may have gaps in their knowledge surrounding matters such as pay and conditions, 
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leave entitlements and performance management. On the whole, the participants in this 

study began their careers in the 1980s. One could generalise that a new graduate would 

have little interest in such issues or in the change to structures in the 1990s alluded to 

above. As these Principals progressed through their careers, generally taking the path 

from classroom teacher to successive promotional positions, there may well have been 

little scope for their involvement in issues that could be regarded as pertaining to human 

resources. Further tertiary studies may have provided some insight into such issues, but 

perhaps only fleetingly. It may be conjectured, therefore, that unless new Principals are 

able to gain experience in a Deputy Principal’s position or similar, their insight into this 

area may be lacking. This notion is supported by the perspectives garnered from 

participants in this study in regard to both their own experience and to that of the staff 

with whom they currently work.  

 

Cinnamond (2015) goes on to comment that “HR’s role goes well beyond its traditional 

emphasis on personnel administration...HR has shifted from being an administrative 

support function to becoming a business partner in charting business strategy, and will 

be critical to organisational sustainability in the long term” (p.34). While in this current 

climate, a Principal would not be expected to have an intimate knowledge in this area, it 

would be advantageous to have a working knowledge of these matters in relation to the 

enterprise bargaining agreement entered into between the school and its employees and 

the performance management of staff.  

 

One Principal participating in the study being reported here, spoke of the difficulty of 

performance managing a poorly performing member of staff and at least two other 

Principals commented on the potential for being accused of wrongful or constructive 
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dismissal and finding themselves being summoned to the Fair Work Commission. It is 

questionable as to whether these concerns are well founded, but these perspectives, 

perhaps, offer an insight into the shifting nature of human resource processes in many 

Independent Schools. As was outlined in Chapter 3, the case law available in Western 

Australia indicates that most of the disputes surrounding wrongful dismissal are in 

relation to non-teaching staff. That is not to say, however, that other disputes have not 

been settled out of courts or in tribunals.   

 

Principals do continue to have a well-founded concern over the issue of duty of care and 

how they might minimise the risk to which students are exposed. The concepts of duty 

of care and risk minimisation are discussed in detail below, as are several cases that 

highlight the need for schools to have comprehensive policies and practices in this area.  

 

Duty of Care / Risk Minimisation 

Establishing a duty of care 

The legal principle of duty of care, under the tort of negligence, was a major 

consideration of each participant in the study. A duty of care is “an obligation owed to 

anyone whom it is reasonably foreseeable would be injured by the lack care of that 

person” (Butterworths, 1998, p. 140). This is a long-standing legal maxim and it is most 

applicable in a school context. Parents entrust their children to the care of teachers and 

staff at school on a regular basis. As such, schools must ensure they provide a safe place 

– physically and psychologically – for students while delivering a specific service, 

namely education. Legally, for a duty of care to arise, “there must exist a relationship of 

proximity between plaintiff and defendant” (Butterworths, 1998, p. 140). This 

relationship is inherent in all schools. The case law in this area needs to consider the 
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unique nature of this relationship when adjudicating cases between students and 

teachers. The comparison to other business models (that also exhibit a power imbalance, 

for example between manager and employee) fails to acknowledge the unique 

relationship of a teacher and student, “where the potential victims of any negligence are 

not only minors, but also compulsorily required to be in the presence, for long periods 

of time, of the alleged perpetrator” (Mawdesley & Cumming, 2008, p. 15). 

The Policies and Procedures Guideline for Schools – Duty of Care (2015, p. 4) 

published by the Association for Independent Schools in Western Australia (AISWA) 

provides a comprehensive guide to Duty of Care, specifically for Independent Schools 

in Western Australia. According to the information provided in this document: 

 The school has a duty to take reasonable care to ensure that it employs competent 

teachers and provides safe premises.  The school will be vicariously liable for the 

actions of the teachers while they are acting within the course and scope of their 

duties as an employee of the school (this may not be the case if the teacher acts 

with deliberate negligence). 

 

This is not to say that teachers and schools have an obligation to remove all risk but 

they must take reasonable steps to keep students safe. The reasonable steps will depend 

on a variety of other factors that have evolved over time through case law, including: 

 The age and experience of the students 

 Whether the student has a physical or intellectual impairment 

 Whether the student suffers from a medical condition 

 The behavioural characteristics of the student 

 The nature of the activity  

 School policies and procedures 
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 Whether a risk assessment has been undertaken prior to the activity taking place 

 The experience, skills and attributes of the supervisor along with the quality of the 

relationship they have with the student/s they will be supervising  

(Policies and Procedures Guideline for Schools – Duty of Care, 2015, p. 5) 

 

The concept of risk minimisation in schools is a direct result of this reasonable duty 

being owed. Schools must implement policies, procedures and strategies for reducing 

the potential risk to students in their care. This issue was canvassed widely by 

participants in the present study and is also a source of much commentary by lawyers. 

Participants in the study mused as to the lengths they could go to in order to remove risk 

and the pragmatism in doing so. One of the participants mused that if the information 

given by lawyers at legal professional development workshops was fully enacted, 

activities would never be allowed to go ahead.  

 

However, high-risk activities in schools attract much attention and this is 

understandable given the nature of the student – teacher relationship. There have been 

numerous legal cases in which schools have been successfully sued for failing to satisfy 

their duty of care (Tronc, 2014, Holden, 2010). On top of the appropriate policies, some 

schools have implemented well-structured risk management committees that meet 

regularly both to plan for future activities and to review the conduct of activities that 

have already taken place. Such was the case in one school that participated in this study. 

Typically, the committee would meet every Monday morning to discuss risk 

minimisation strategies for upcoming college events and to review events that had taken 

place during the previous week. The committee comprised the Heads of each school 

along with other key co-curricular and events staff. A formal agenda would be set and 

minutes and necessary actions recorded. As a result of one of these meetings, it was 
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identified that the College did not have a policy or procedure for dealing with outdoor 

events (excluding sport) and inclement weather. An outdoor concert had taken place the 

week before and had to be stopped because of a lightning storm. Staff had been unclear 

as to when they should cancel the event and how they could safely deal with an outdoor 

stage and other electronic equipment in this situation. This kind of committee, however, 

seems to be the exception rather than the rule. On this, Tronc has commented that, 

“Schools have produced impressive-looking written policies on supervision, bullying 

control, risk management and discipline, but have then failed to adequately apply those 

policies” (Tronc, 2015, p. 47). Almost all schools use Position Statements to outline 

particular areas of responsibility for staff, including specific risk-management 

responsibilities. Not all schools, however, have cooperative, cross school committees 

that meet to plan and review activities through a risk management lens.  

 

Risk minimisation is viewed seriously by schools because the result of an incident can 

put the school and Principal at risk of legal action. Perhaps the best motivation for 

paying heed to this area can be found in the case law. The principles espoused in the 

education law cases that make it to court set the standard of accepted behaviour in 

schools and may be reflected in school risk minimisation policy. Early cases in this area 

established many of the concepts of reasonable risk as outlined above. Several current 

considerations originated from Nicholas v Osborne and Ors (unreported, Victorian City 

Ct, Lazarus J, 15 November, 1985) where inexperienced students were taken camping 

and hiking in what was considered a dangerous, mountainous area. After suffering a 

fall, one student died. Another of the students involved sued the three supervising 

teachers and the State of Victoria (as it was a government school) for damages. The 

judge found in favour of the student, citing the fact that they thought there was “little to 

be gained by this day’s exercise, a great deal to be lost by it, and a wealth of far 



69 

preferable alternatives” (Tronc, 2014, p. 59). The judge also stated that while the 

parents had given their consent, it was not informed consent. These are still relevant 

considerations for Principals in contemporary circumstances.  

 

While activities such as camping and hiking trips for students in a mountainous area are 

high risk situations, schools must also plan effectively to counter what may be regarded 

as a more benign risk, such as bullying. In a 2011 case in New South Wales, damages 

were awarded to a student “by reason of the negligence of the defendant school in not 

properly protecting (the student) from known, serial, systemic bullying” (Oyston v St 

Patrick’s College, Australian Torts Reports 2011, 82-086, NSWSC269). The court 

found that it was not enough to have policies on paper for staff to follow or to focus on 

supporting and “strengthening the victim”. Schools must have comprehensive policies 

and procedures that they put into “practical operation,” and there must be a “whole 

school” focus. In the instance of a serious incident of bullying, staff have an obligation 

to keep a thorough paper trail of meeting notes, diary entries and a record of measures 

taken to address the issue.  

 

In extreme cases, bullying could be regarded as a critical incident and this comprises its 

own procedure.  The increase in the prevalence of cyberbullying, “a repeated, 

intentional act of aggression, using an electronic advice, toward a group or individual 

who cannot easily defend themselves” (Smith, Mahdavi, Carvalho & Tippett, 2006, p. 

1), is becoming a very real area of focus for Principals in all sectors across Australia. It 

may be contended, however, that the law has not kept pace with developments in this 

area and Australia does not currently have specific legislation targeted at cyberbullying. 

This circumstance will be discussed in greater detail later in this chapter.  
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Anecdotally, the implementation of policies and procedures in schools has increased 

markedly in the last five years or so, particularly those in regard to duty of care. All 

staff working in Independent Schools in Western Australia, not just the Principals, are 

expected to be aware of and implement certain policies and procedures in order to 

ensure the care of their staff and students. Schools also have a legislative obligation to 

ensure that this is the case. One tool used for this purpose by a number of Independent 

Schools is Complispace. Complispace sells itself to educational institutions by offering 

the following; 

“We help schools and authorities make sure they have the required policies, 

procedures and work practices in place so they continuously meet their legal 

obligations for their jurisdiction” (https://www.complispace.com.au/education/).  

 

While there is nothing wrong with this statement per se, the attitude conveyed by 

several participants in the study here indicated that if their school was using 

Complispace they were “all good” or could “cross that one off” in regard to ensuring the 

appropriate policies were in place and actioned. In a school where Complispace is in 

use, various school leaders are usually designated as the person responsible for a 

particular policy or procedure. When that document is due for an update, it is flagged 

and the relevant person is informed. Depending on the type of policy, staff may be 

required to complete some online reading on the content area covered by the policy and 

they will also be asked to answer questions to demonstrate their understanding of the 

contents. Once this is done, the human resource department, ‘tick the box’, that staff are 

implementing the policy. However, more realistically it shows that staff read the policy 

and, at best, that they have understood it. The implementation of a policy requires much 

https://www.complispace.com.au/education/
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more than reading a document and answering some questions. It would be insufficient 

to rely solely on being ‘ticked off’ on Complispace if a school were ever asked to prove 

that staff implemented a particular policy. In this regard, Tronc has commented that, 

“Worse still, is having written purported risk management strategies and policies, which 

are characterised in practice by major rhetoric-reality gaps, organisational hypocrisies, 

and mere advertising puff” (Tronc, 2015, p. 66).   

 

In Sticker v State of New South Wales (NSW District Court, 2013) which was a case 

concerning the assault of a Principal by a primary school student, it was found that even 

though the school had several policies for dealing with difficult students or students 

with special needs, these were not followed.  According to Tronc, “There were 

precautionary steps which were not implemented in a timely fashion to remediate and 

reduce the risk” (2015, p. 67).  This was partly attributable to staff acting in what they 

thought was in the best interest of the child (despite policy to the contrary) and also 

attributable to the fact that staff were unaware of the content of policy. While there is no 

doubt that Complispace appears to be a very good tool for storing, managing and 

updating policy, it is not, in itself, an effective means of ensuring that school policies 

are being implemented.  

 

Although much of the discussion above may appear somewhat challenging and seems to 

put an onus on schools and Principals, the situation is not all negative for Independent 

School Principals. When considering the number of students in Independent Schools in 

Western Australia and the number of students participating in camps, excursions and 

other potentially risky activities, the number of legal actions is minimal. Although there 

is no figure for disputes settled out of court, the participants in this study indicated that 
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they were minimal in their recent experience. Courts in Australia have also been 

reluctant to make judgments that would set unrealistic expectations for schools in regard 

to risk minimisation which could curtail educational activities. This position was 

highlighted by a 2001 case in which a student took action against a school after 

sustaining an injury during a game of minkey. In Trustee for the Roman Catholic 

Church for the Archdiocese of Sydney v Kondrajian, Judge Ipp stated the following, 

“every sport or physical activity carries with it a foreseeable risk of injury, yet our 

society accepts that it is desirable for children to acquire skills in sport and physical 

activities” (Holden, 2010, p. 44).  He went on to say that rather than limiting the 

involvement of students in sport, there exists a need to manage the risks.  

 

A similarly pragmatic judgment was made in a 2005 dispute over an injury experienced 

by a student. The student injured his knee while playing a lunchtime game of touch 

football. He claimed the irregularity of the surface was to blame as the oval had been 

subject to heavy rain the week before. The matter was decided in favour of the school as 

the court found that staff at the school had inspected the surface and had no reason to 

think that the oval was unsafe.  

 

Both of these decisions were positive for schools as they “suggest that the ‘reasonable 

precautions’ schools ought to take when it comes to inspecting and maintaining 

playground equipment and playing surfaces are pretty high, but not so high that students 

should be prevented from playing games or sports” (Holden, 2010, p. 44).   

 

The New South Wales case, Hanna v Uniting Church in Australia Property Trust 

(NSW) 2010 NSWSC 293 was also decided in a similar vein, in favour of the school as 
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opposed to the student. On this occasion, a student took action against her school for 

negligence and for breach of an implied term in the enrolment contract to exercise 

reasonable care and skill to ensure her safety. While on a hike in heavy rain she landed 

heavily on her ankle. She reported the injury and the foot was examined and strapped by 

the teacher. The student continued with the hike for five hours and also participated in a 

bike ride and a flying fox activity. She claimed that over the course of eight weeks after 

the incident her ankle deteriorated and she developed complex regional pain syndrome. 

In defence of the action, the school argued that the student had contributed to her injury 

by continuing to take part in the activity. The school’s argument was that treatment was 

given at the time the accident happened and the student should have indicated to her 

teachers if the injury was bad enough to prevent her from participating any further in the 

activity. Justice Hislop found that the school had demonstrated reasonable care.  

 

Similar to the principles established by case law in other states, legislation exists in 

Western Australia that would appear to support these decisions.  Section 5B(2)(d) of the 

Civil Liability Act 2002 (WA) contains a clause regarding “the social utility of the act.” 

If an act has higher social utility, for example, the wide range of educational 

opportunities given to students, then courts are effectively more reluctant to find there 

was negligence because they want to promote the Act. 

 

An addition to the discourse on student supervision and reasonable care, was the 

decision of the High Court in Trustees of the Roman Catholic Church for the Diocese of 

Canberra and Goulburn v Hadba (2005) HCA 31 [25]. In part, the court found that the 

expectation that students should be observed during every moment “is likely to retard 
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the development of responsibility in children, and it is likely to call for a great increase 

in the number of supervising teachers and in the costs of providing them.”  

 

These types of decisions indicate that in Australia, the courts have so far taken a 

reasonable and sensible view of duty of care in the education context. However, they 

also indicate that schools must be vigilant in ensuring appropriate risk minimisation 

policies and procedures are in place. 

 

It is clear that schools must prioritise fulfilling their duty of care and minimising the risk 

that students in their care are exposed to in a systematic way so as to avoid injury to 

students and avoid an adverse finding against them should they find themselves in court.  

How they do this differs somewhat across Independent Schools in Western Australia. 

As mentioned earlier in this chapter, while the Association of Independent Schools in 

Western Australia produces Policies and Procedures Guidelines for Schools on various 

issues including Duty of Care and Risk Minimisation, schools are under no obligation to 

implement them. The participants in the present study articulated reasonably different 

approaches towards risk minimisation in what are very similar contexts. This is a matter 

that is considered in the following chapter.  

 

Another area that has not been examined here is that of educational negligence. Since 

2008, several parents have launched actions against schools for failing to educate their 

children (Teh, 2014). These include claims that student results were inconsistent with 

the promotional material provided by an elite school, that a school failed to correct or 

address problems with academic work and the failure of another school to provide an 
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appropriate level of academic support. Attention now turns to the third theme that was 

generated from the data, namely that of ‘uniqueness’.  

 

Uniqueness 

Research undertaken for this study indicates that across Australia, Principals in all 

sectors are encountering a diverse range of legal issues in the course of their work. 

There were several unique issues articulated by each of the participants in the study 

reported here and this is not unusual. They included a potential dispute over arguable 

non-compliance with local building and occupancy codes, a significant criminal issue 

pertaining to a member of staff, the potential risk of allowing the public to use school 

facilities after hours, and a Principal being personally sued in what began as a dispute 

over the non-payment of fees.  

 

With the broadening application of education law to schools, the work of a Principal has 

been compared to that of a CEO of a small town, (Trimble, Cranston & Allen, 2013). In 

this regard, a relevant study has been undertaken by Teh (2014) investigating what legal 

issues the Principals had encountered and the potential strategies for addressing these 

issues in schools. The issues discussed by the participants were broad and largely 

different from the issues identified in the study reported here.  They included personal 

injury, bullying, educational negligence, sexual misconduct, special needs and family 

law. This indicates that many other school Principals encounter unique issues peculiar 

to their circumstance, the student and parent body, and the school culture.  
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The issues discussed by the participants in this study were complex and one could not 

expect an educator to have specialised knowledge of the law surrounding them. For 

example, an issue surrounding Occupancy and Building Codes could be regarded as a 

‘niche’ area and would reasonably require a specialist lawyer to offer detailed advice. 

There are many other issues of similar complexity that have been identified in the 

pertinent literature and it would be unrealistic to expect a Principal to have a thorough 

understanding of the current legislation and case law on a number of contemporary 

issues. For example, Australia is currently without a law devoted to cyberbullying. 

Instead, it relies upon the criminal law to hold perpetrators accountable. A charge can be 

sought for the misuse of telecommunications, stalking, indecent filming and criminal 

defamation (Young, 2016, p. 87). With the growth in the number of young people using 

mobile technology on a daily basis, it could be reasonably predicted that cyberbullying 

will become more prevalent in schools and that both parents and students will demand 

action from school leaders.  While school leaders will be guided by experience and 

existing behaviour management policies, the escalation of a cyberbullying event to a 

situation in which the student and parents decide to commence legal action may place 

the Principal in a precarious position because of the piecemeal nature of the law in this 

area.  This is only one example of an area of education law that is either so specific or 

so significant that it would, more than likely, be outside of the realm of expertise 

possessed by Principals.  

 

Conclusion 

This chapter has discussed the findings of study in the context of both the data obtained 

from the participants and the most recent literature in this area. The themes of 

Contractual Issues, Duty of Care / Risk Minimisation and Uniqueness have been 

examined with reference to both the experience of Principals and the broader research 
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that has been undertaken. These themes emerged as being the most significant to the 

Principals who participated in this study and were also prevalent in the extant literature. 

The following chapter will present a conclusion to the thesis.   
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CHAPTER SEVEN 

CONCLUSIONS AND IMPLICATIONS 

Introduction 

This chapter presents both a summary of the study undertaken and of its findings. It will 

then consider what limitations are applicable to the outcomes that emerged from the 

research, before going on to discuss the implications of these outcomes for policy, 

practice and further research. It will be recalled that the aim of the study was twofold. 

Firstly, it aimed to uncover the types of legal issues regularly being encountered by 

Independent School Principals in the course of their work (and subsequently whether 

there are any common issues between the schools who participated in the study). 

Secondly, the study set out to examine whether the Principals who participated in the 

study feel equipped to deal with the legal issues they encounter in the course of their 

work.   

 

Summary of the Study 

The study was based on two research questions:  

1. How often do Principals encounter legal issues in the course of their work?  

2. How well equipped do Principals feel in order to deal with these issues?   

The research was framed by the literature in the area and by observations and 

conversations with a number of school leaders not involved in this study.  There is much 

literature to suggest that legal issues are becoming more commonplace in schools and 

there is also a perception amongst many teachers and school leaders that parents are 

becoming more litigious and initiating legal action against schools, or threatening to 

initiate legal action, more regularly (Trimble, Cranston & Allen, 2013, p. 83). It is 
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unclear whether this is a perception or a reality. The study took an interpretivist 

approach to the collection and analysis of data and gathered information through both a 

questionnaire as well as semi-structured interviews conducted with Principals. These 

interviews were recorded and then transcribed.  An interpretivist approach is said to 

allow for the researcher to become the ‘primary data gathering instrument’ 

(O’Donoghue, 2007, p. 190). This approach is valuable as it can uncover the 

participants’ understanding of phenomena, reflecting “a tradition in social science that 

fundamentally depends on observations taken in people’s natural settings and 

interacting with them in their own language and on their own terms” (Kirk and Miller, 

as cited in O’Donoghue, 2007, p. 190).  The data gathered was then analysed by coding 

and themes were generated at a higher level of abstraction from the data. Several themes 

were then refined to three main themes both common and significant to all participants 

in the study. The three themes identified in the study were Contractual Issues, Duty of 

Care/Risk Minimisation and that of Uniqueness – an issue that was either relevant or 

significant to one particular school. These were the legal issues encountered by 

Principals that could be characterised as most problematic in terms of their perceived 

ability to deal with them. The response of Principals who participated in this study to 

legal issues, could be characterised as reactive. So while the themes above were 

identified as problematic, what was not identified by Principals were potential legal 

issues that may arise in the future. A review of the literature indicated that the legal 

issues surrounding cyberbullying is likely to become problematic for schools and 

Principals in the near future.  The findings of the study will now be summarised.  
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Summary of Findings 

While the participants in this study acquired some accurate legal knowledge through 

experience, not all of their knowledge was current. In regard to legal issues, it can be 

easy to miss legislative developments or the most recent court decision that may alter 

the application of a law. The judgments of several cases that involve a breach of duty of 

care, have made several recommendations for various high risk activities. If one were a 

Principal involved in such activities even ten years ago, these recommendations may 

differ, even in similar scenarios. Experience is invaluable in developing a working 

knowledge of the legal issues a Principal may encounter in the course of his/her work. It 

should not, however, be over-relied upon.  

 

Although the participants discussed many issues during the course of the interviews, 

there were three clear themes that emerged from an analysis of the data. They were 

Contractual Issues, Duty of Care / Risk Minimisation and Uniqueness. Based on their 

knowledge and experience, these were the legal issues encountered that they felt less 

confident in tackling.  

 

Contractual issues 

All Principals, participating in the study articulated that they entered into numerous 

contracts with suppliers, staff, parents, builders and other parties on a regular basis. 

However, it was only the areas of breach of contract for unpaid fees and the 

management of employment contracts that had caused them some concern (Macnish, 

2008).  
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Litigation in response to unpaid fees is a growing phenomenon in Australian schools 

(Forde & Holdstock, 2010). Several Principals were able to articulate clearly the 

procedures they have in place for fee recovery. For example, one of the Principals spoke 

of a recent review of fee recovery procedures in response to a significant fee debt, and 

another spoke of being personally sued as a response to attempting to recover a large fee 

debt. For schools, the only response available for the non-payment of fees is the 

withdrawal of service and most schools are reluctant to do this. Both the literature and a 

review of the case law available in various jurisdictions indicates that schools initiating 

proceedings to recover debt from parents is becoming more commonplace across 

Australia. As a result, many schools are reviewing their debt recovery procedures.  

 

Employment contracts were also an area of note for the Principals interviewed in this 

study. While initiating and establishing the initial contract was not problematic, the 

termination of the contract for poor performance was an area of concern for several 

Principals. Anecdotally, Independent Schools have not been effective in the area of 

performance management of staff and this belief was confirmed by the data gathered in 

this study.  Poor performance in one area has often been overlooked because of 

exceptional talent or ability in another. Participants in this study were equally concerned 

about the management of staff members with a mental health issue. These were both 

matters raised as an area of increasing concern by participants in the study.  

Performance management in education is changing as schools become more business-

like in human resources administration (Cinnamond, 2015). However, the concept of 

unfair dismissal was mentioned by more than one Principal as was the perceived 

‘greyness’ of this area. The Principals reported here indicated that the management of 

staff was often problematic and that they were increasingly calling upon the Human 
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Resource Department in their schools for advice or are developing a more business-like 

Human Resource Department that would be able to offer such advice.  

 

Duty of care and risk management 

The existence and implementation of policies and procedures related to duty of care 

were considered to be very important to all participants in the study. Duty of care is “an 

obligation owed to anyone whom it is reasonably foreseeable would be injured by the 

lack of care of that person” (Butterworths, 1998, p. 7). Schools must take reasonable 

action to keep students safe and those actions will differ based on a variety of factors 

that may include, but are not limited to, the age of the student, the nature of the activity, 

their preparation for said activity or previously observed behaviour (AISWA Risk 

Management, 2011). Schools employ various strategies to manage risk and several of 

these strategies were outlined by the participating Principals. They included a weekly 

risk and planning meeting to identify risk associated with future events and to review 

risk management arrangements for events that had taken place, as well as the use of the 

policy management tool, Complispace (www.complispace.com.au). Complispace is 

specifically used for the monitoring of staff compliance with school policy. Although 

the legal obligation to manage risk is common to all schools that participated in this 

study, the way schools approached the management of that risk differs, in some 

instances, markedly.  

 

According to the extant research, the issue of cyberbullying, raised by only one of the 

Principals, is a burgeoning area of concern for both schools and the law (Young et al., 

2016). Criminal law is currently the only recourse for victims of cyber-bullying, 

nevertheless given the nature of adolescents and their increasing use of social media, 
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this may become a duty of care issue for schools in the future (Young et al, 2016). 

Understandably, duty of care and risk management are at the forefront of school 

administration.  

 

The research in regard to duty of care and risk minimisation indicates that schools spend 

a significant amount of time attending to and talking about risk management policies 

and procedures. However, the legal issues arising from a breach of duty of care are 

minimal given the number of students participating in what could be described as high 

risk activities, on a daily basis, across Australia.   

 

Uniqueness 

As discussed in Chapter 4, the Principals who participated in this study represented 

Independent Schools in a relatively small geographic area and with students of a similar 

socio-economic status. However, as with all organisations, they exist within their own 

contexts both historical and cultural. As a result, the Principals interviewed all 

articulated a legal issue that they felt ill-equipped to deal with that was unique to their 

school. These issues could all be classified according to the area of law and the nature 

of the dispute, namely a niche area of administrative law, a serious criminal 

investigation, a legal question regarding duty of care with no clear answer and a 

Principal personally being named as a party to a dispute.  

 

Compliance with building and occupancy codes could be regarded as a niche area of 

law that would reasonably require specialist advice.  Another Principal articulated a 

situation where a member of staff was the subject of a criminal investigation by police, 

a serious legal issue that is largely outside the control of the Principal. One Principal 
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questioned whether opening parts of the school grounds to the local community after 

hours would eventually bring an action against the school if someone were to injure 

themselves. This Principal described how he/she weighed the risk of such an action 

against the advantages of being seen as a positive and reasonable member of the wider 

community.  Finally, one of the Principals explained how he/she was personally sued by 

the parents of a student, i.e. a significant civil action being taken against an individual as 

opposed to merely the school. All of these issues caused the participants in the study 

some concern and were largely outside the scope of their expertise. As a result, all 

sought legal advice, with some also employing the use of other consultants such as 

those in the field of public relations.  

 

Limitations of the Study 

The findings of this study may be limited by the fact that only five Principals 

participated in the research making it a small scale sample of all 156 Independent 

Schools that operate in Western Australia. In addition, and as has been mentioned 

previously, all schools were PK-12 and could be categorised as high fee paying (fees of 

$10,000 plus per year), were drawn from a relatively small geographic area, with 

students of a similar socio-economic background and offered similar academic offerings 

and co-curricular opportunities. While that may limit the study as it applies to all 

Independent Schools, it does, perhaps, give a more accurate picture of the legal issues 

encountered by such schools and the perceived ability of the School Principal to deal 

with them. The study may also be limited in so far as it relies on the candid and truthful 

responses of the participants. While the confidential nature of the study may have 

encouraged candour, the participants may not have shared all their knowledge and 

experience in this area.   
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Notwithstanding the limitations of the study reported here, it may encourage the reader 

to reflect upon his/her own knowledge and experiences in this area, and to consider how 

the themes and issues originating from the study may apply to their own context. This 

idea is best described as reader generalisability, in other words, “the extent to which the 

study’s findings relate to the reader’s own situation” (O’Donoghue, 2007, p. 197).  

 

Implications of the Research Findings 

Several implications may be inferred from the findings of the study reported here, both 

for policy and practice as well as for future research. 

 

Implications for policy and practice 

 It appears that there are a number of distinct areas of law, such as contract or 

cyberbullying, from which beginning Principals may benefit with targeted and concise 

professional development. The discussion also indicates that Independent Schools 

would be well advised to ensure they have in place a distinct Human Resources 

Department that is responsible for employment contracts, remuneration, performance 

management and perhaps also involved in strategic business planning. Finally, it is also 

clear that in several instances, experience has been the best means of gaining knowledge 

in the field of education law (Stewart, 1998, McCann, 2006). For many participants, 

their understanding of legal issues - as they apply to their work - have developed over 

time. While this may be viewed as a positive in regard to a Principal’s understanding of 

legal principles, it does not always mean that their knowledge of the law is current. 

Given that law is constantly being applied and interpreted this may be problematic. 

Principals would be well advised to keep abreast of legal developments as they relate to 

schools. These implications are now discussed in turn.   
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Targeted and concise legal professional development  

This study has identified at least two issues that Principals have encountered that caused 

them some concern, but could be addressed by targeted professional development in a 

format that could be directly applied to school situations. This could include the 

consideration of case studies or step by step workshops. For example, an ‘Introduction 

to Contract’ type workshop, highlighting the general form of a contract, how they may 

be entered into, the typical inclusions and exclusions and the general process that would 

occur in the case of a breach, may be of benefit to Principals. This could be something 

to which they could refer or recall when working with enrolments on reviewing forms 

or outlining a scope of work for a new building with the Finance Officer. This kind of 

targeted and specific information may give the Principal an increased feeling of 

confidence when working on issues of a contractual nature. It is an approach that could 

align with other principal preparation type courses that currently exist. Similarly, 

instead of being reactive, schools could proactively seek information and implement 

policy on legal issues that are likely to become problematic. In this study it will be 

recalled that cyberbullying was identified by the literature as a growing area of concern.  

 

Furthermore, Principals may benefit from concise and current summaries of the law and 

related considerations on legal issues that both they, and an examination of the 

literature, have identified as frequently occurring in their schools. An issue such as 

cyberbullying has implications for all schools. A brief on the law as it exists, current 

developments or redrafting of the law that is occurring, with a commentary on what 

steps schools may take to reduce their exposure to potential legal actions, may be useful 

to Principals. The research suggests that while many schools are dealing with 

cyberbullying and the impact of cyberbullying, they may be unaware that it could be 

viewed as a criminal offence should the victim choose to take action (Young et al, 
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2016). Principals may also be unsure as to where their duty of care begins and ends. For 

example, if a student bullies a student on social media during school hours, is this the 

responsibility of the school? If students use a school computer is it the responsibility of 

the school? If the school allows the use of personal phones and other technology and a 

student uses that device to cyberbully another student, is the school at fault? These may 

be questions pondered by school leaders which would benefit from specific information 

that could be readily applied in their school.  

 

While some publications are already in existence to highlight such matters, for example 

Teacher Magazine and other Education Law journals, there does not appear to be a 

State specific publication that addresses these kinds of issues. The Association of 

Independent Schools in Western Australia (AISWA) has an extensive list of policy and 

procedure guidelines on their website (https://www.ais.wa.edu.au/policy-and-procedure-

guidelines); however, these are not exhaustive and do not contain contemporary case 

law references.  Laws can differ from State to State. The law in Victoria, for example 

may differ from that in Western Australia. Therefore, a concise, periodic publication, 

specific to the State in which the school exists, may be of benefit to the legal acumen of 

Independent School Principals.  

 

A distinct Human Resources Department  

Participants in this study have identified employment contracts and other terms of 

employment, such as leave entitlements or obligations to support staff with mental 

health issues, as areas that have caused them some anxiety. There is a trend across 

Australia for Independent Schools to develop a distinct Human Resources Department 

that is the equivalent of what would be expected in a business with a comparable 
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number of staff and annual turnover. This would move the onus of the possession of 

such information from the Principal to the Human Resource Department.  

 

A distinct and well-informed Human Resources Department could carry out many of the 

important recruitment and performance management tasks in order to ensure all 

processes are legally compliant and transparent to all stakeholders. For example, such a 

department would be well-positioned to implement an enterprise bargaining agreement, 

administer employment contracts and respond to and plan on questions of remuneration. 

Such a department may also be better equipped to work with senior staff on the 

performance management and development of all staff. In addition, a Human Resources 

Department could work with the School Executive offering advice on strategic 

objectives, given its heightened knowledge of employment law and potential legal 

pitfalls.  The Principals of several schools who participated in this study have already 

taken this approach and developed a distinct Human Resources Department. On-going 

training will be necessary, however, to maintain an appropriate level of knowledge 

given the constantly changing nature of the area. While the development of such a 

department may be costly in the short term, it would be a reasonable investment for a 

high fee paying school in the long term, in so far as it is likely to result in a school 

dealing with legal matters more efficiently.  

 

Implications for future research 

Given the small scale nature of the study, further research is necessary in order to 

ascertain if smaller, regional and lower fee paying Independent Schools also experience 

the issues that have been discussed here.  It would not be appropriate to extrapolate the 

findings of this study and apply them to other Independent schools as the contexts and 
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support structures, amongst other things, vastly differ. While this study has uncovered 

specific areas of law that Principals encounter in the course of their work and has 

generalised insights into their perceived ability to deal with them, it merely suggests 

courses of action that may increase the ability of Principals to effectively deal with these 

issues. Further research is necessary in order to uncover the extent to which Principals 

perceive how their preparation in legal education aligns with their professional needs.  

 

Conclusion 

 

In conclusion, this study has demonstrated that being a Principal of an Independent 

School in Western Australia is a multi-faceted and complex role and Principals often 

encounter legal issues, many of which they feel ill-equipped to sufficiently address. 

Principals should not be expected to have an extensive legal knowledge. Instead, they 

should look for targeted and concise information regarding specific legal issues 

affecting the operation of schools, employ the use of an appropriately knowledgeable 

and distinct Human Resources Department, and not over-rely on their experience, 

especially taking into account that experience may be outdated in what is the rapidly 

changing area of education law.  
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APPENDIX A  

 

Dear School Leader,  

  

I hope this email finds you well.  

  

I am undertaking some research for my Master of Education thesis and would really 

appreciate your participation. The focus of the study is ‘School Leaders and the Law – 

do they feel equipped to deal with the legal issues they are presented with in the course 

of their work?’ 

  

It would involve the completion of a relatively brief questionnaire followed by a 1 hour 

interview sometime in the next 2 months.  

  

I have attached a letter which outlines the study in more detail.  

  

I look forward to hearing from you.  

  

Kind regards, 

Lynette McGivern  

0402072883 
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APPENDIX B 

Questionnaire 

REMINDER: When completing this questionnaire, please do not include any 

confidential information pertaining to legal issues you and your school may have 

been involved in. The use of dates and names of persons involved in legal 

disputes should be avoided.  

 

Name:  

 
School:  

 Total number of students:  

 Nature of school (K – 12):   

 Position currently held: 

 Number of years in current position:   

 Please specify if you have held this type of position before in another school (and for what 

length of time): 

 
Do you have any legal training? (University or other) Please specify: 

 

Please specify any professional development you have attended on the topic of law as it 

relates to schools: 

 Educational Qualifications: 

 

In your current position, how often have you been asked to consider and / or act on the 

following legal issues:  Type of Issue Please tick a box indicating the frequency and then comment 

briefly on the nature of the nature of the issue (e.g. supplier 

breached contract) 



100 

Contract 

☐ Rarely ☐ Sometimes ☐ Frequently 

 

 

 

 

Privacy 
☐ Rarely ☐ Sometimes ☐ Frequently 

 

Industrial 
☐ Rarely ☐ Sometimes ☐ Frequently 

 

Family Law Issues 
☐ Rarely ☐ Sometimes ☐ Frequently 

 

Criminal  

(for example theft, drug use) 

☐ Rarely ☐ Sometimes ☐ Frequently 

 

Duty of Care 
☐ Rarely ☒ Sometimes ☐ Frequently 

 

Legislation governing the 

operation of schools 

☐ Rarely ☐ Sometimes ☐ Frequently 

 

Other (please specify) 
☐ Rarely ☐ Sometimes ☐ Frequently 

 

Does your school have an agreement, contract or retainer with a legal firm to provide advice 

when required? (please specify the nature of the relationship e.g. ongoing or on a needs 

basis) 

 

  

How many times on average (per academic year) would your school consult a lawyer 

regarding a legal issue?  
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Do you feel the training and or professional development you have undertaken over the 

course of your career has prepared you well to deal with the legal issues you have been 

faced with in the course of your work? Please explain your response.  

 

 

 What do you see as your current professional development priorities? Please list them.  

 

 

 

 

 

Thank you for completing this questionnaire. 

 

Please return this document via email to: 21166444@student.uwa.edu.au 

 

 

 

 

 

 

  

mailto:21166444@student.uwa.edu.au
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APPENDIX C  

CONSENT TO PARTICIPATE IN A RESEARCH PROJECT 

 

Western Australian Independent School Leaders and School Law: Do they feel 

equipped to deal with the legal issues they are presented with in the course of their 

work?  

I, ______________________________________________________, have read the 

information provided and any questions I have asked have been answered to my 

satisfaction. I agree to participate in this activity, realising that I may withdraw at any 

time without reason and without prejudice. 

 

I understand that all information provided is treated as strictly confidential and will not 

be released by the investigator unless required to by law. I have been advised as to what 

data are being collected, what the purpose is, and what will be done with the data upon 

completion of the research. 

 

I agree that research data gathered for the study may be published provided my name or 

other identifying information is not used. 

 

_________________________________________________ ______________ 

  (Participant)       (Date) 
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Approval to conduct this research has been provided by the University of Western 

Australia, in accordance with its ethics review and approval procedures. Any person 

considering participation in this research project, or agreeing to participate, may 

raise any questions or issues with the researchers at any time. 

In addition, any person not satisfied with the response of researchers may raise ethics 

issues or concerns, and may make any complaints about this research project by 

contacting the Human Research Ethics Office at the University of Western Australia 

on (08) 6488 3703 or by emailing to hreo-research@uwa.edu.au 

All research participants are entitled to retain a copy of any Participant Information 

For and/or Participant Consent Form relating to this research project. 

 

 

 

 

 

  

mailto:hreo-research@uwa.edu.au
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APPENDIX D 

QUESTION RESPONSE 

Can you explain to me your 

understanding of the term ‘legal issue’?  

 

(Research – routine v non-routine legal 

issues).  

 

 

 

 

Can you talk me through how you dealt 

with a recent legal issue?  

 How did it come to your 

attention? 

 Did you seek formal legal 

advice?  

 When/why did you make the 

decision to do so? 

 Do school board or council 

generally play a role?  

 

 

 

 

 

 

 

 

 

Can you talk me through how you dealt 

with a recent legal issue?  

 How did it come to your 

attention? 

 Did you seek formal legal 

advice?  

When/why did you make the decision 

to do so? 
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QUESTION RESPONSE 

In the questionnaire you answered, you 

said that you had consulted legal advice 

[insert number] in the last year.  

 

Can you elaborate on the factors that 

prompted you to seek formal legal 

advice in these instances?  

 

 

 

 

 

 

 

 

What is your schools approach to risk 

management?  

 Strategies 

 Regular reviews 

 

 

In your experience – what are the 3 

most common legal issues you have 

been presented with as Headmaster?  

1.   

2.   

3.   

 

Do you think parents have become 

more litigious or legally aware over 

time? 

 

 

(Perception vs reality – recovery of 

school fees) 
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QUESTION RESPONSE 

Questions specific to the participant  

You stated in the responses to the 

questionnaire that you have not had any 

legal training nor have you attended any 

PD as it relates to the law. However, 

you stated you have been able to learn 

as required. Is this the result of any 

specific on the job training? 

Involvement in issues as a HOS or 

HOB?  

 

Cost of formal legal advice over the 

course of a year?  

 

 

 

 

 

 

 

 

 

 




