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SUMMARY OF THESIS 

 

This thesis examines a special area of Western Australian constitutional law: 

the limitation, due to ‘manner and form’ provisions in the State’s Constitution, 

on the power of the State Parliament to change that Constitution. Manner and 

form provisions require certain constitutional changes, such as alterations to 

the Houses of Parliament, to be enacted in a special way.
1
 By requiring that 

amendment of key constitutional elements can only occur through a more 

difficult procedure than ordinary legislation, they introduce a measure of 

rigidity to the State Constitution. 

 

In other Australian States manner and form provisions have rarely come 

before the courts.
2
 In Western Australia, however, they have assumed much 

greater significance.
3
 Over the last three decades, manner and form provisions 

have become an important incubus of Western Australian constitutional 

litigation.
4
 While somewhat esoteric, manner and form problems illuminate 

some of the most profound jurisprudential issues concerning the federal 

relationship between State and Commonwealth Constitutions.
5
 

 

The provisions are analysed from the perspective of their judicial 

interpretation, particularly by the High Court. The issues addressed concern 

                                                 
1
  Constitution Act 1889 (WA) s 73(1). A bill to alter the constitution of the Houses of the 

WA Parliament must be passed in each House by a majority of half the members of that 

House, plus one (an “absolute majority”). 
2
  Notable exceptions were Attorney General (NSW) v Trethowen (1931) 44 CLR 394 and 

Clayton v Heffron (1960) 105 CLR 214, both from New South Wales. 
3
  ‘Manner and form’ cases that have occupied the attention of the High Court, the 

Federal Court of Australia, and the Supreme Court of Western Australia relatively 

frequently since 1980. State laws have, notwithstanding, largely survived this kind of 

challenge. An exception is Attorney General (WA) v Marquet (“Marquet (HC)”) (2003) 

202 ALR 233 in which the High Court declared the WA Parliament could not pass 

proposed laws to alter the State’s electoral system for want of compliance with a 

manner and form requirement. Marquet (HC) may, for the reasons discussed in Chapter 

Six of this Thesis, lead to further challenges.  
4
  The significance really lies in the relative frequency of ‘manner and form’ cases since 

1980; not the actual success rate of those cases.  
5
  Throughout this thesis ‘Constitution’ refers to the actual statutory instrument that 

governs a State or the Commonwealth’; ‘constitution’ is used in the wider sense of the 

body of rules (including that statutory document, as well as, in some cases, unwritten 

common law principles) that make up the system that regulates the government of the 

relevant polity. 
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the basic elements and institutions of the State’s Constitution. They raise 

questions such as: Can one State Parliament restrict the power of its successors 

to change the Constitution; Why does a manner and form limitation bind a 

later Parliament; and: Does the Commonwealth Constitution constrain/confirm 

the power of the State Parliament to change the State Constitution? They also 

prompt the most fundamental inquiry of all: What is the ultimate source of 

authority that underpins Australia’s constitutional system?  

 

The major premise of the thesis is that the courts have yet to satisfactorily 

resolve many of the complex issues raised in these cases. It predicts that 

manner and form provisions will continue to generate further constitutional 

challenges in Western Australia. The minor premise is that further 

constitutional exegesis by the High Court should produce a more coherent 

theory and rationale for Australia’s constitutional system based entirely on 

Australian constitutional sources. Without predicting what that resolution will 

be, the thesis suggests several alternative possibilities.
6
 

 

 

 

 

 

 

 

 

 

 

 

                                                 
6
  In late 2003, shortly before the original date that I had intended to submit this thesis, 

the High Court delivered the important decision in Attorney General (WA) v Marquet 

(2003) 202 ALR 233. I then had to reconsider the conclusions I had provisionally 

reached. I was able to provide a full analysis of that decision in Chapter Six and adjust 

other parts of the thesis, including revising certain aspects of the conclusions. The High 

Court delivered two further decisions relevant to the thesis on the new eve of 

submitting it, as so revised. These were Coleman v Power [2004] HCA 39 (1 

September 2004 and Mulholland v Australian Electoral Commission [2004] HCA 41 (8 

September 2004). Their recent publication precludes an extended discussion of their 

significance. However, they do not appear to radically affect the thesis’ discussion of 

McGinty’s case in Chapter Three, nor substantially alter the conclusions I have reached. 



 iii 

 

 

 

ACKNOWLEDGMENTS 

 

Normally, one writes a doctoral thesis at the dawn of one’s academic career. 

Reversing that practice I took the occasion of my impending retirement to 

write this thesis. It reflects upon developments that have occurred over the last 

quarter century of Western Australia’s somewhat unique contribution to 

manner and form theory. 

 

 My consideration of these matters has been greatly assisted by the discussions 

I have had over many years with several academic colleagues; in particular; 

my supervisor, Dr James Thomson, Senior Assistant State Solicitor and Senior 

Lecturer, UWA, Associate Professor Stan Hotop, Mr Alex Gardner and Mr 

Peter Creighton, UWA, Professor Geoffrey Lindell, now Adjunct Professor, 

Adelaide University, Professor George Winterton, University of Sydney, and 

Dr Steven Churches, Adelaide University. Others who have made insightful 

contributions to my understanding of these problems include Professors HP 

Lee and Jeffrey Goldsworthy, Monash University, Professor Leslie Zines, 

Australian National University, Professor Gerard Carney, Bond University, Dr 

Nicholas Aroney, University of Queensland, and Dr Caroline Evans and Dr 

Simon Evans, Melbourne University. From the bench and bar, Justice Robert 

French, Dr Hannes Schoombee, Dr David Bennett QC, Commonwealth 

Solicitor General, Mr Henry Burmester QC, Mr David Jackson QC, Mr Lesley 

Katz SC, and Mr Stephen Gageler SC have enlarged my understanding of 

these complex conundrums. They are not responsible, however, for my 

shortcomings and inability, in the end, to provide a coherent theory of manner 

and form limitation. I trust the latter is due, in part at least, to the inherent 

contradictions that lie at the core of manner and form restrictions and, perhaps, 

the inability of the High Court to develop a coherent rationalisation of their 

function under Australia’s constitutional scheme. 

 



 iv 

I acknowledge the special support of the Dean of the Law School, UWA, Mr 

William Ford, and secretarial assistance from Ms Cheryl Marshall and Ms 

Cheryl Macfarlane. I am also grateful for the help I received as a visitor to the 

Centre for Comparative Constitutional Studies, Melbourne University, and 

from its Director, Professor Cheryl Saunders.  

 

Above all, I must thank Dr Vicky Priskich, of Melbourne, who has, during the 

last three years in particular, provided great encouragement, inspiration and 

technical advice in those dark times when one wonders if it is worth persisting. 

She, along with my family and our constantly optimistic hound, Henri, has 

helped me see this enterprise through to the end. This support was particularly 

needed when, two months before submission was first due, the High Court 

handed down Attorney General (WA) v Marquet,
7
 a decision that required 

considerable rewriting of aspects of the thesis. 

 

Finally, I should mention that I was involved as counsel in many, though not 

all, of the cases discussed here. I was, therefore, an author, solely or in concert 

with other counsel, of many of the submissions made in those cases.
8
 While 

this has provided insights that heightened my appreciation of the issues, it 

presents a difficulty in retaining one’s objectivity. I have been conscious of 

this factor in struggling to avoid the Cilla of subjectivism
9
 and the Charybis of 

engaging in overly precious criticism of judgments addressing complicated 

legal issues.
10

  

 

                                                 
7
  (2003) 202 ALR 233.  

8
  When I began teaching at the UWA Law School in 1974, I decided to reintroduce 

manner and form issues into the constitutional law curriculum. Western Australia v 

Wilsmore (1982) 149 CLR 79 resulted directly from that connection. As a matter of 

biography, Mr Wilsmore wrote to the Law Students Advice Centre at the Law School 

of the University of Western Australia in 1979 requesting advice about the 

constitutionality of amendments to the State’s electoral legislation that extinguished his 

right to vote. I discussed the matter with a part-time tutor, Mr Robert French (now 

Justice French of the Federal Court). We concluded that a breach of s 73 of the 

Constitution Act 1889 (WA) was arguable. Mr French and I were counsel in the 

Supreme Court and on appeal to the High Court. When the State sought leave to appeal 

to the High Court my father, Mr W H Johnston of Canberra, a retired Commonwealth 

Deputy Crown Solicitor, appeared for Mr Wilsmore on the special leave application. 
9
  That is, trying to win in commentary, battles lost in argument. 

10
  Concerning the difficulty of resolving contentious constitutional issues see M Coper, 

‘The Agony of Judicial Choice’ [1978] Australian Current Law Digest DT 1. 
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Ultimately, this thesis has not produced the convincing resolution of the 
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help to distinguish between those questions that can be answered in future 

judicial exploration and those that are too intractable.
11
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11

  At the end of the day, I remain convinced of the value of scepticism regarding the 

capacity of courts to settle what are essentially political questions (and which should be 

regarded as non-justiciable) as against those that are capable of judicial resolution. 
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CHAPTER ONE 

 

A.  OVERVIEW OF THESIS 

 

This thesis examines litigation in the Western Australian Supreme 

Court and the High Court concerning manner and form
1
 restrictions in 

the West Australian Constitution.
2
 Manner and form provisions are 

special constitutional prescriptions that impose procedural conditions 

on the legislative process, such as requiring certain bills to be passed 

by special majorities. They stipulate how proposed laws dealing with a 

class of specified topics, for example, bills changing the ‘constitution’ 

of a house of parliament, can be enacted. If parliament fails to observe 

the limitation when passing a bill, the resulting ‘law’ will be invalid.
3
 

 

The special provisions in Western Australia are s 73 of the 

Constitution Act 1889 (WA) (“Constitution Act”) and s 13 of the 

Electoral Distribution Act 1947 (WA) (“EDA”). Each section requires 

bills to which they apply to pass the second and third readings in the 

Legislative Assembly and the Legislative Council by absolute 

majorities (half the actual number of members plus one). Bills falling 

                                                 
1
  The term comes from s 5 of the Colonial Laws Validity Act 1865 (Imp) 28 

& 29 Vict c 63. The expression appeared earlier in the Foreign Jurisdiction 

Act 1843 (Imp). Manner and form limitations are the main category of what 

have been classified ‘restrictive legislative procedures’. These include 

modes of reconstituting the normal law-making organ of government, 

parliament, by adding a further element such as a referendum.  
2
  “Western Australian Constitution” is here used in the broad generic sense of 

the composite collocation of statutes Imperial, Commonwealth, Colonial 

and State that comprise the set of rules regulating the WA system of 

government. The two central statutes are the Constitution Act 1889 (WA) 

and the Constitution Acts Amendment Act 1899 (WA). The core elements 

extend beyond those two; see P Johnston and S Hotop, ‘Patches on an Old 

Garment or New Wineskins for New Wine? (Constitutional Reform in 

Western Australia-Evolution or Revolution?)’ (1990) 20 University of 

Western Australia Law Review 428, 437. 
3
  “[The] power to make laws respecting its own procedure enables 

[Parliament] to prescribe rules which have the force of law for the same 

conduct.”; Attorney General for New South Wales v Trethowen (1931) 44 

CLR 394, 429-430 (Dixon J).   
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within sub-section 73(2) also require approval by a referendum of 

electors.  

 

Originally, manner and form provisions were introduced in the context 

of a process whereby the United Kingdom Parliament, in the 19th 

century, empowered the Australian colonial parliaments to amend their 

constitutions to achieve self-government. They now represent, 

however, a major restraint upon Western Australia’s evolutionary 

constitutional development.
4
 They have generated considerable 

constitutional litigation in the last twenty-five years. Viewed at the 

beginning of the 21st Century, manner and form limitations appear to 

be anachronisms, relics of the Imperial era (1829-1890) when Western 

Australia was a colony.
5
  Introduced when there was some continuing 

Imperial supervision by British authorities, they have persisted after 

the transition to federation following the Commonwealth of Australia 

Constitution Act 1900 (UK). Since the passage of the Australia Acts 

1986 (UK & Cth), they now operate in a federal context where each 

State forms part of a national independent Australian polity. 

 

                                                 
4
  Attorney General for Western Australia v Marquet [2003] HCA 67; 202 

ALR 233, 77 ALJR 1561, demonstrates the continuing force of such 

provisions. The High Court declared unlawful an attempt by the WA 

Parliament to amend the EDA for failure to comply with s 13 of the latter 

Act 
5
  Notwithstanding that the most recent restrictive provisions were enacted in 

1978. Section 6 of the Acts Amendment (Constitution) Act 1978 (WA) 

amended s 73 of the Constitution Act 1889 by adding sub-section (2). 
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B. THE SIGNIFICANCE OF MANNER AND FORM 

PROVISIONS  

 

Manner and form restrictions on State legislative power raise 

fundamental jurisprudential questions about State legislatures.
6
 These 

include the extent to which they exercise ‘sovereignty’, their potential 

to constrain successor parliaments, and whether they are compatible 

with ‘representative democracy’ or ‘popular sovereignty’.
7
  

 

Procedural restrictions may have been understandable while colonial 

parliaments were subject to Imperial tutelage. Given Australia’s 

constitutional evolution from 1900 to the termination of the Imperial 

connection in 1986
8
 one can ask: on what basis are they legitimate 

now? Inevitably his engages a wider question: What is the 

‘grundnorm’, or ultimate source of authority, for the Australian 

governmental system?
9
   

 

One important issue is why manner and form provisions bind later 

parliaments. Originally, colonial legislatures were obliged to observe 

those procedural limitations on constitutional amendment by virtue of 

superior Imperial law, principally s 5 of the Colonial Laws Validity Act 

                                                 
6
  These issues are discussed by J Goldsworthy, ‘Manner and Form in the 

Australian States’ (1987) 16 Melbourne University Law Review 403; H P 

Lee, ‘“Manner and Form”: An Imbroglio in Victoria’ (1992) 15 University 

of NSW Law Journal 516; G Carney, ‘An Overview of Manner and Form on 

Australia’ (1989) 5 Queensland University of Technology Law Journal 69. 
7
  Pre-1986, there was no correlation between a State parliament and that of 

the United Kingdom; Attorney General for New South Wales v Trethowen 

(1931) 44 CLR 394. State parliaments, being creatures of Imperial statutes, 

were subject to Imperial manner and form restrictions upon their legislative 

powers; see W Friedmann, ‘Trethowan’s Case, Parliamentary Sovereignty 

and the Limits of Change’ (1950) 24 Australian Law Journal 103. 
8
  Australia Acts 1986 (UK and Cth); see Australian Capital Television Pty 

Ltd v The Commonwealth (1992) 177 CLR 106 at [37] (Mason CJ); Sue v 

Hill (1999) 199 CLR 462, 528 [173] (Gleeson CJ, Gummow and Hayne JJ). 
9
   The notion derives from the Austrian legal philosopher, Hans Kelsen; see 

Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 74 

(Dawson J); G Winterton, ‘The British Grundnorm: Parliamentary 

Supremacy Re-examined’ (1976) 92 Law Quarterly Review 591. 
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1865 (“CLVA”).
10

 Following the termination of United Kingdom 

legislative supremacy over the Australian States by the Australia Acts 

1986 (Cth and UK)
11

 the issue becomes: Are manner and form 

provisions now effective, in the sense they will be upheld by the 

courts, because of s 6 of the Australia Acts,
12

 s 106 of the 

Commonwealth Constitution,
13

 or simply by virtue of their own 

existence in constitutional instruments?
14

  

 

These issues cannot be addressed independently of the role of the 

Supreme and High Courts when deciding the validity of constitutional 

amendments subject to such requirements.  This prompts a further 

question: Should courts take a broad or narrow interpretative approach 

to manner and form provisions, particularly if they involve anti-

democratic elements.
15

  

 

A compelling reason for analysing the judicial perception of the West 

Australian Constitution through the prism of these provisions is the 

frequency with which, over the last two decades, relevant cases have 

                                                 
10

  Section 5 authorised colonial representative legislatures to alter their 

constitutions provided that they complied with applicable manner and form 

requirements. 
11

  Both the Commonwealth and UK Parliaments passed identical (‘mirror’) 

statutes. Section 1 of each purports to terminate the power of the UK 

Parliament to legislate for Australia. Regarding the effect of those Acts see 

Sue v Hill (1999) 199 CLR 462. 
12

  Whether both versions of the Act are operative will be discussed later. 
13

  In WA, prior to 1986 manner and form requirements were considered 

binding by virtue of s 5 of the CLVA 1865 (UK), s 5 of the Western 

Australian Constitution Act 1890 (UK) or, possibly, s 106 of the 

Commonwealth Constitution, the latter deriving its force from the 

Commonwealth of Australia Constitution Act 1900 (UK); see Western 

Australia v Wilsmore (1982) 149 CLR 79, 96 (Wilson J). 
14

  Bribery Commissioner v Ranasinghe (“Ranasinghe”) [1965] AC 172: a 

restriction on amendment in the basic constitutional instrument of a polity 

must be observed.  
15

  Such as entrenching an electoral system that favours one section of the 

community. 
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come before the High Court.  Prior to 1982 there had only been one.
16

  

Since then there have been five.
17

 

 

C. THE GENERAL OBJECTIVE OF THE THESIS 

 

This thesis examines the judicial interpretation of the manner and form 

provisions that have restricted the State legislature’s power to amend 

the State Constitution. It does so against an historical background of 

the system of government in Western Australia progressing over 175 

years from a Crown settlement in 1829, through stages of 

representative and responsible government, to become a State of the 

Australian Federation in 1901. As the Commonwealth had done in 

1942, the State of Western Australia achieved its independence from 

United Kingdom control in 1986. Its contemporary constitutional 

status is therefore to be considered solely as a constituent element of 

the Australian Federation. 

 

This thesis seeks to substantiate one basic proposition: the High Court 

and the State Supreme Court, in interpreting the manner and form 

provisions in the State Constitution, have not, as yet, articulated a 

coherent theory of where the ultimate source
18

 of authority for that 

Constitution resides. That proposition has three elements. First, judicial 

opinions regarding Western Australia’s manner and form provisions 

should be significant indicators as to how the sovereignty of the State 

                                                 
16

   Clydesdale v Hughes (1934) 51 CLR 518. 
17

   Western Australia v Wilsmore (1982) 149 CLR 79; Stephens v West 

Australian Newspapers (1994) 182 CLR 211; McGinty v Western Australia 

(1996) 186 CLR 140, Yougarla v Western Australia (2001) 207 CLR 344 

(twice, originally as Snowy Judamia v Western Australia, 9 October 1996, 

http//www.austlli.edu.au/au/other/hca/transcripts/1996/P40/1.html); and 

Attorney General for Western Australia v Marquet (2003) 202 ALR 233, 77 

ALJR 1561.  
18

  To suggest there is a single source may be misleading. The fundamental 

rules determining legitimate State actions arise from a confluence of 

Imperial, Commonwealth and State laws. 
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has evolved.  This assumption is predicated on a premise that the 

source of ultimate authority has changed over time. 

 

The second element is that, although Supreme and High decisions 

concerning manner and form limitations have provided significant 

insights about the constitutional evolution of the State within the 

Australian polity, the courts have not provided a coherent, principled 

interpretation of how the procedural limitations function in a bi-polar 

constitutional arrangement. That arrangement is one where, since the 

termination of United Kingdom
19

 authority over State matters, the 

State and Commonwealth constitutions jointly regulate the government 

of Western Australia in a federal relationship.
20

 Significantly, manner 

and form provisions can illuminate how the States are integrated with 

the other entities that comprise the total Commonwealth polity.  

 

The third element is the relationship between the State Parliament and 

its citizens
21

 at a particular time and between that a Parliament and its 

successor at a later time.
22

 

 

The thesis focuses on litigation concerning s 73 of the Constitution Act 

1889 (WA) and s 13 of the EDA 1947 (WA).  It considers the 

interpretive approaches used by both courts.  Their reasoning is 

examined to ascertain the degree to which original intentions behind 

the provisions have been a consideration in the decisions, and the 

                                                 
19

  “Imperial” is used regarding matters prior to 1941 when the Commonwealth 

adopted the Statute of Westminster 1931 (Imp). Thereafter “United 

Kingdom” is used concerning British matters. 
20

  Prior to 1986 the context of interpretation also involved an Imperial 

dimension. Whether the Australia Acts 1986, in terminating the power of the 

United Kingdom Parliament over the States, removed that consideration, is 

debatable. 
21

  Neither the Commonwealth nor State Constitution provides for citizenship. 

Here “citizens” is used to refer, broadly, to “the people of the State” (the 

term used in s 7 of the Commonwealth Constitution).  
22

  Each relationship implicates notions of ‘representative democracy’. 
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extent to which those interpretations have been affected by Australia’s 

constitutional evolution.  

 

Judicial interpretation of the West Australian manner and form 

provisions could have presented a vision of Australia’s constitutional 

development involving the integration of the States into a national 

Commonwealth. The thesis employs a working hypothesis. It is that 

despite this possibility, the interpretations, especially at the Supreme 

Court level, have largely reflected conservative assumptions consistent 

with the colonial origins of the relevant provisions.
23

 

 

At stake is the extent to which sovereignty is vested in the West 

Australian Parliament. Is the Commonwealth Constitution or State 

Constitution, or some hybrid amalgamation of both, the ultimate 

source of constitutional authority for Western Australia?  This entails 

identifying the ultimate constitutional rule(s) for the State. It also 

requires consideration of whether the authority of the State Parliament 

is founded on popular sovereignty.  

 

Since enforcement of manner and form provisions in the State 

Constitution is vested in the courts, the thesis will also examine their 

constitutional role in reviewing State laws for compliance with those 

provisions. Necessarily, not only textual issues but also related aspects, 

such as their justiciability, must be considered. These include whether:  

(a) a court has jurisdiction to determine the issue;  

(b) in its discretion it should do so;  

(c) a particular person has a proper interest to institute 

proceedings; and 

                                                 
23

  For example, as discussed in Chapters Six and Nine, in Attorney General 

(WA) v Marquet (2003) 202 ALR 233 the High Court majority adopted a 

contemporary ‘autochthonous’ theory of Australian constitutionalism while 

upholding restrictions imposed in the colonial era.  
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(d) procedural limitations prevent adjudication of the suit.
24

   

 

This also engages the issue of the independence of the Supreme Court 

to adjudicate such provisions.  

 

D.  THE SPECIFIC PLAN OF THE THESIS 

 

The thesis proceeds as follows. 

 

Part One: Introduction and Overview. 

 

Part Two: The Constitutional Framework of Western Australia. This 

describes the principal Imperial, Commonwealth and State statutes that 

at relevant times regulated the government of the Colony/State. It 

examines the measures in the 19
th

 Century by which the Imperial 

Parliament
25

 authorised the Australian colonies to adopt, first, 

representative government,
26

 then responsible government, where a 

bicameral legislature, with at least one popularly elected chamber, 

could be established by colonial legislation. The Governor would then 

appoint the colonial government from the members of that legislature. 

As part of this general framework, the role of colonial manner and 

form provisions, including the reason for enacting the CLVA 1865 

(Imp) will be indicated.   

 

The thesis traces the constitutional evolution of Western Australia, 

culminating in the passage by the Western Australian Legislative 

Council of the Constitution Bill 1889. It made provision, in clause 73, 

for certain matters to be subject to manner and form protection. The 

                                                 
24

  Examples are where an action is statute barred or a party lacks standing to 

bring a claim. 
25

  Australian Government Act 1842 and Australian Government Act (No 2) 

1850 (Imp) 
26

  “Representative government” is defined in s 1 of the Colonial Laws Validity 

Act 1865 (Imp). It entails a major proportion of members of the legislative 

body being elected by colonists entitled to vote. 
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1889 Bill was followed by the enactment by the Imperial Parliament of 

the Western Australian Constitution Act 1890, which authorised Queen 

Victoria to assent to the Bill. 

 

The incorporation of later manner and form provisions into the State 

Constitution in 1904 (the precursor to s 13 of the EDA 1947) and the 

amendment of s 73 of the Constitution Act in 1978 will also be 

considered. 

 

The Australian States Constitutions Act 1907 (Imp) is also relevant. It 

basically provided for retrospective validation of some colonial laws 

that had failed to comply with manner and form requirements.  

 

Finally, after referring to the Statute of Westminster 1931 (UK) which 

granted the Commonwealth independence and autonomy from 

Imperial control of its legislative and executive affairs,
27

 the Australia 

Acts 1986 (UK and Cth) will be discussed. These largely terminated 

the sovereign powers of the Imperial Parliament with respect to State 

Parliaments. Their effect upon State manner and form restrictions will 

be considered.  

 

Part Three analyses the High Court and Supreme Court decisions 

dealing dealt with manner and form limitations applicable to Western 

Australia.  The cases fall into four categories; namely, those dealing 

with: 

(a) s 73(1)
28

 of the Constitution Act 1889 (WA); 

                                                 
27

  Australian judicial autonomy followed later when appeals to the Privy 

Council were terminated by the Privy Council (Appeals from the High 

Court) Act 1968 (Cth) and the Privy Council (Limitation of Appeals) Act 

1975 (Cth). 
28

  When enacted in 1889, s 73 comprised a single, complete provision. In 1978 

it was enlarged to include five new categories of manner and form subject 

matters, and divided into sub-sections. This thesis refers to the original 

provision as sub-section (1), to distinguish it from sub-section (2), which 

added the additional categories. For complete text of s 73 see Appendix. 
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(b) s 73(1) in its application to ss 70 and 72 of that Act; 

 

(c) s 73(2) of the Constitution Act; and 

 

(d) s 13 of the Electoral Districts Act 1947 (WA). 

 

Chapter Three deals with the cases concerned with s 73(1) of the 

Constitution Act; namely Clydesdale v Hughes;
29

 Western Australia v 

Wilsmore;
30

 and Attorney General of Western Australia (ex rel. Burke) 

v Western Australia.
31

 

 

Chapter Four centres on the contentious attempts to repeal s 70. It 

obliged the Government to set aside one per cent of public revenue for 

the Aboriginal inhabitants of the State. The complicated litigation 

surrounding s 70 culminating in Yougarla v Western Australia
32

 is 

analysed. A number of associated issues, including justiciability and 

the validity of statutes such as the Australia Acts, are discussed. The 

Chapter also addresses s 73(1) in relation to s 72 of the Constitution 

Act.
33

  

 

Chapter Five deals with cases that involve s 73(2). These are set in the 

context of the High Court’s development of the implied freedom of 

political communication associated with the notion of ‘representative 

government’. That implied limitation is derived in part from the 

expression “chosen by the people” in ss 7 and 24 of the 

Commonwealth Constitution. It has its counterpart in s 73(2) of the 

Constitution Act. The application of that freedom to State political 

matters was recognised by the High Court in Stephens v West 

                                                 
29

  (1934) 51 CLR 518. 
30

  (1982) 149 CLR 83. 
31

  [1982] WAR 241. 
32

  (2001) 207 CLR 344.  
33

  This protected the pensions of certain government officers; see Burt v The 

Crown (1935) 37 WALR 68. 
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Australian Newspapers Ltd.
34

 The attempt to extend that implied 

freedom to encompass a standard of electoral equality (sometimes 

referred to as ‘one person, one vote’) foundered in McGinty v Western 

Australia.
35

 

 

Chapter Six discusses the litigation that culminated in Attorney 

General of Western Australia v Marquet.
36

 It resulted from an attempt 

by the Labor Government in 2001 to mitigate the vote-weighting 

imbalance endemic to the West Australian electoral system. The 

central issue was whether a bill to repeal the Electoral Distribution Act 

1947 (WA) had to be passed by absolute majorities in both Houses.
37

  

 

Part Four addresses implications arising from the High and Supreme 

Courts’ treatment of these issues. It identifies a number of major 

problems that have yet to be satisfactorily resolved. Chapter Seven 

investigates the extent to which the Constitution Act 1889 (WA), or 

alternatively, the Commonwealth Constitution, entrenches the role of 

the Western Australian Supreme Court as the guardian of the State’s 

constitution. As part of that analysis, two issues are addressed; (a) the 

role of the Supreme Court in declaring legislation invalid; and (b) 

whether its independence is impliedly guaranteed by s 73(6) of the 

Constitution Act or Chapter III of the Commonwealth Constitution.
38

 

 

Chapter Eight considers the enforceability of manner and form 

provisions under the Western Australian Constitution.
39

 It asks why 

                                                 
34

  (1994) 182 CLR 211. It also analyses The Registrar v The Communications 

Electrical Electronic Energy, Information, Postal Plumbing, and Allied 

Workers Union of Australia (WA) Branch [1999] WASCA 170 (“CEPU”). 
35

  (1996) 186 CLR 140. 
36

  202 ALR 233.  
37

  Section 13 of the EDA requires absolute majorities if a bill ‘amends’ that 

Act. The question was whether repeal constitutes ‘amendment’ of the Act. 
38

  This involves a discussion of S (A Child) v R (1995) 12 WAR 392. 
39

  The Chapter also discusses justiciability of executive, as against legislative, 

actions.  
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they continue to be binding, and whether the reason they are binding 

now is different from the situation in 1889. 

 

Chapter Nine considers the central issue: What are the implications of 

the judicial interpretation of manner and form provisions for the 

sovereignty of the Western Australian Parliament? This involves the 

relationship of the Western Australian ‘Constitution’ with the 

Commonwealth Constitution, especially the role of s 106 of the latter. 

It entails the extent to which the State Parliament, having ceased to be 

subordinate to the United Kingdom Parliament, is now engrafted into 

the Commonwealth constitutional polity.  That, in turn, concerns the 

effect of the State manner and form provisions within a legislative 

matrix comprising the Commonwealth Constitution, the Statute of 

Westminster 1931 (UK) and the Australia Acts 1986. 

 

Part Five comprises Conclusions. The primary conclusion is that the 

judicial exegesis of WA’s manner and form provisions has yet to 

produce a coherent rationale of their function in the Australian federal 

constitutional constellation. It then recommends, in the light of the 

courts’ uncertain interpretation of manner and form requirements, 

constitutional amendments to put the principal elements of the State 

Constitution on a more secure foundation. 
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CHAPTER TWO 

 

LEGISLATIVE PROVISIONS UNDERPINNING THE 

WESTERN AUSTRALIAN CONSTITUTION 

 

A. THE CONSTITUTIONAL DEVELOPMENT OF THE 

COLONY TO 1890 

 
The immediate legislative source from which the Constitution Act 

1889 derived its authority was s 32 of the Australian Constitutions Act 

(No. 2) 1850 (Imp).
40

 That Act provided for a two-stage process 

whereby the various Australian colonies could proceed to achieve 

responsible government in the sense of an Executive responsible 

wholly to the legislature. Section 9 permitted a Legislative Council 

consisting of members, two-thirds of whom were to be elected, to be 

established by any existing Legislative Council in a colony, upon 

petition of not less than one-third of the householders of the colony. A 

Legislative Council so established could then, at an appropriate stage, 

activate the power conferred upon it by s 32 of the 1850 Act to pass a 

Constitution Bill creating a bicameral legislature. This exercise would 

achieve representative government insofar as at least one House 

thereof would be wholly elected.  

 

Prior to 1850, Western Australia had been governed pursuant to an 

Imperial Act of 1829.
41

  That Act empowered the Crown, in the first 

instance as a temporary measure, to authorise three or more persons to 

make laws for the colony and to establish such institutions and 

constitute such courts ‘as may be necessary for the Peace, Order, and 

Good Government of His Majesty’s subjects and others within the said 

                                                 
40

  13 &14 Vict c 59, described as ‘as Act for the Better Government of Her 

Majesty’s Australian Colonies’. 
41

  10 Geo IV c 22.  
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settlements’. Acting under those powers a Legislative Council had 

been established by Order in Council, comprising initially the 

Governor and four official nominees. Western Australia was then, in 

constitutional terms, a Crown colony. The 1829 Act effectively 

provided the juridical root of the colony’s government through to 

1870.
42

 

 

The first step towards responsible government was taken in 1865. A 

householders’ petition was presented to the Legislative Council in 

accordance with s 9 of the 1850 Act, seeking to secure representative 

government.
43

 That Council passed a bill in 1870
44 

to provide for a new 

Legislative Council consisting of 18 Members, one-third appointed by 

the Crown and the remainder elected, the Council coming into being in 

the same year.
45

 The second step was taken when this Council sought 

to activate the second phase of the 1850 Imperial Act by passing the 

Constitution Bill 1889 designed to achieve full responsible 

government. That Bill, upon transmission to the Imperial authorities in 

London, was included as a schedule to an Imperial Act, the Western 

Australia Constitution Act 1890.
46  

Section 1 of that Act empowered 

Her Majesty by Order in Council to assent to the scheduled bill. This 

curious process of Imperial ratification, in effect, was considered to be 

necessary. Certain aspects of the Constitution Bill passed by the 

                                                 
42

  These developments are discussed in R French, ‘Manner and Form in 

Western Australia: An Historical Note’ (1993) 23 Western Australian Law 

Review 335. 
43

  See definition, note 26. 
44

  33 Vict No 13. 
45

  For the historical background see B de Garis, ‘The First Legislative Council, 

1832-1870’ in The House on the Hill: A History of the Parliament of 

Western Australia 1832-1990, D Black, Ed, Western Australian 

Parliamentary History Project, Parliament of Western Australian, Perth, 

1991, 21, 35 
46

 53 & 54 Vict c 26; see P Johnston, ‘Freeing the Colonial Shackles: The First 

Century of Western Australia’s Constitution’ in The House on the Hill: A 

History of the Parliament of Western Australia 1832-1990, D Black, Ed, 

Western Australian Parliamentary History Project, Perth, Parliament of 

Western Australian, 1991, 313.  
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Legislative Council were thought to be in excess of the Legislative 

Council’s powers conferred by s 32 of the 1850 Imperial Act.
47

 

 

B. THE PROTECTION OF MANNER AND FORM 

PROVISIONS BY THE COLONIAL LAWS VALIDITY ACT 1865 

 

Whilst the 1850 Imperial Act in terms of pedigree provided the direct 

source of authority underpinning the Constitution Act, it was 

complemented by a second Imperial enactment, the CLVA 1865. That 

statute derived from curious constitutional events in the colony of 

South Australia involving the activities of an idiosyncratic Supreme 

Court judge, Mr Justice Boothby. He delivered several judgments that 

declared various statutes of the South Australian legislature invalid by 

reason of their repugnancy with the statute and common law of 

England.
48

 Questions had also been raised about the validity of certain 

South Australian constitutional statutes, assent to which had been 

given by the colony’s governor but which should have been reserved 

for assent by the Queen. The CLVA 1865
49

 was enacted at Westminster 

to clarify the situation. This Imperial Act applied generally to future 

colonial laws, the validity of which might be in doubt for reasons of 

the kind that had afflicted South Australian legislation.  

 

The Act contained two critical provisions that were significant for their 

liberating effect upon colonial legislatures, including Western 

Australia. By virtue of s 2, a law passed by a representative colonial 

                                                 
47

  There apparently were concerns that the 1889 Bill in some respects, such as 

colonial control over Crown lands, might have been beyond the power of the 

colonial legislature to enact it because of the repugnancy limitation in s 5 of 

the CLVA 1865 (Imp). 
48

  J Thomson, Judicial Review in Australia; The Courts and the Constitution, 

Thesis Publications, Sydney, 1988, 46-60 
49

  28 & 29 Vict c 63. Regarding it, Sir Owen Dixon commented, ‘The Law and 

the Constitution’, (1935) 51 Law Quarterly Review 590, 599: “The object of 

the statute was to amplify and strengthen the powers of the Colonial 

Legislatures. But, in so doing, it defined, in reference to the matters with 

which it [was] concerned, the authorities such legislatures should have.” 
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legislature was not to be regarded as void except to the extent that it 

was repugnant to any Imperial Act having direct force in the colony. 

This provision enhanced the general law-making power of a colonial 

legislature. Section 5 then dealt specifically the constituent power to 

alter the constitution of the colony itself. So far as is relevant the 

provision read: 

Every colonial Representative Legislature
50

 shall, in respect to 

the colony under its jurisdiction, have, and be deemed at all 

times to have had, full power to make laws respecting the 

constitution powers and procedure of such legislature; provided 

that such laws shall have been passed in such manner and form 

as may from time to time be required by any act of Parliament, 

letters patent, order in council,
51

 or colonial law for the time 

being enforced in the said colony. [Emphasis added] 

 

Taken together, ss 2 and 5 of the CLVA 1865 constrained the capacity 

of the Western Australian Parliament after the Constitution Act came 

into effect. On analysis, each of these provisions can be seen to have 

both a positive and a negative aspect. Section 2 liberated colonial 

legislatures from any law they passed being inoperative by reason of 

conflict with fundamental English law or the common law of England. 

But, restrictively, it retained direct repugnancy with Imperial laws, 

intended to apply directly to such a colony, as a basis for rendering 

colonial laws inoperative.
52

  

 

                                                 
50

  ‘Representative legislature’ is defined in s 1 of the Colonial Laws Validity 

Act 1865 (Imp). 
51

  The reference to letters patent and orders in council might seem anomalous, 

as they were prerogative or executive, rather than legislative, instruments 

(‘laws’). They nevertheless could require Governors to reserve colonial bills 

for Her Majesty’s assent, so needed to be included in s 5 to remove any 

possibility of invalidity arising from non-compliance with such a 

requirement.  
52

  Repugnancy continued to be a problem until 1986 in specific cases where a 

‘colonial’ (State) law was in conflict with a directly applicable Imperial 

statute such as the Merchant Shipping Act 1892 (Imp). For Western 

Australian examples see Robinson v The Western Australian Museum (1977) 

138 CLR 283 and Oteri v R (1977) 51 ALJR 122. The Australia Acts 1986, 

ss 2 and 3, prospectively terminated the invalidating effect of repugnancy. 
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Section 5 of the CLVA 1865 conferred full authority upon 

representative colonial legislatures to alter and amend their 

constitutions in respect of the three matters enumerated therein; 

namely, the constitution of the legislature itself, and its powers and 

procedures. The colonies were thus able to fashion their own 

constitutional destinies. This was subject, however, to a restraint on the 

alteration power. A colonial legislature could place fetters upon its 

successor legislatures by imposing ‘manner and form’ requirements. 

These would apply when a later legislature sought to alter its basic 

constitutional elements.  

 

As explained by the Privy Council in McCawley v R
53

 s 5 gave to a 

colonial legislature plenary constitutive power
54

 over its constitutional 

destiny except to the extent that its power to alter its constitution was 

‘controlled’ by manner and form provisions. These could be found 

either in the relevant constitutional statute itself or in other Imperial 

instruments that continued to apply to the colony. They could apply to 

the legislative process, such as requiring bills to be passed by the 

colonial legislature with stipulated majorities greater than simple 

majorities.
55

 They also included action to be taken by the Governor, 

such as reservation for Royal assent or disallowance,
56

 or to actions by 

the colonial government, such as proclamation of the Royal assent in a 

particular way in the colony.
57

 They extended to executive action by 

the Imperial Government, such as tabling colonial bills in the 

                                                 
53

  [1920] AC 691, at 710-712. The width of the power is emphasised by Dixon 

J in Attorney General for New South Wales v Trethowen (1931) 44 CLR 

394, at 429-430.  
54

  Constitutive power is the power to alter the constitution. B O’Brien, ‘The 

Indivisibility of State Legislative Power’ (1981) 7 Monash University Law 

Review 225 questions whether constitutive power can be distinguished from 

ordinary legislative power. 
55

  As in s 73 of the Constitution Act 1889 (WA), discussed in Section C of this 

Chapter.  
56

  Ibid. 
57

  Section 33 of the 1842 Imperial Act. 
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Parliament at Westminster.
58

 A special instance was where a bill, after 

passage by parliament, had to be approved by the electorate at a 

referendum.
59

 Absent such restrictive procedures, however, the 

colonial constitution was entirely flexible.
60

  

 

Sections 2 and 5 might be seen as evidence of a paternalistic regard by 

the Imperial authorities for the constitutional development of the 

emerging members of the Empire. This may not reflect the truth. The 

requirement in s 5 to conform to manner and form stipulations seems, 

on an historical analysis, to have been reluctantly included. The better 

view, as later explained by Gibbs CJ in Western Australia v 

Wilsmore,
61

 was that the Imperial authorities were unused to the notion 

of entrenched constitutional provisions and reluctant to impose fetters 

upon the power of the Australian colonial legislatures to remould 

themselves. Notably, they had earlier resisted an attempt by W C 

Wentworth in New South Wales to make amendment of the 

constitution of the Legislative Council in that colony virtually 

impossible.
62

 When in 1889 the West Australian Legislative Council 

included s 73 in the Constitution Bill, it was not seen, apparently, to be 

unduly restrictive so as to warrant rejection in Westminster.  

 

                                                 
58

  For example, s 32 of the 1850 Imperial Act. 
59

  For example, 128 of the Commonwealth Constitution. Some commentators 

question whether referendums are manner and form measures because they 

involve an extra-parliamentary element, the electorate, preferring to regard 

them as reconstitutions of Parliament; J Goldsworthy, ‘Manner and Form in 

the Australian States’ (1987) 16 Melbourne University Law Review 403, 

408, 413-415; G Carney, ‘An Overview of Manner and Form on Australia’ 

(1989) 5 Queensland University of Technology Law Journal 69, 88-89. For 

the purposes of this thesis a referendum is, nevertheless, a specially 

prescribed process by which laws are enacted.  
60

  McCawley v R [1920] AC 691 at 703. Until the Australia Acts 1986 (Cth 

and UK), the United Kingdom Parliament could pass legislation that 

supplemented or supplanted the CLVA. One instance was s 5 of the 1890 

Imperial Act which required the West Australian legislature to observe, 

effectively, s 73 of the Constitution Act 1889 (WA). 
61

  (1982) 149 CLR 79, 84-85. 
62

  Ibid. 
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C. WESTERN AUSTRALIAN MANNER AND FORM 

PROVISIONS IN THE CONSTITUTION ACT AND THE 

ELECTORAL DISTRIBUTION ACT 

 

The Constitution Act 1889 included, in s 73, special provisions of a 

manner and form nature. To that extent it could be described as a 

‘controlled’, rather than a totally flexible, constitution. 

 

Section 73 in its original form
63

 read: 

Subject to the succeeding provisions of this section, the 

Legislature of the Colony shall have full power and authority, 

from time to time, by any Act, to repeal or alter any of the 

provisions of this Act. Provided always, that it shall not be 

lawful to present to the Governor for Her Majesty’s assent any 

Bill by which any change in the Constitution of the Legislative 

Council or of the Legislative Assembly shall be effected, unless 

the second and third readings of such Bill shall have been 

passed with the concurrence of an absolute majority of the 

whole number of the members for the time being of the 

Legislative Council and the Legislative Assembly respectively. 

Provided also, that every Bill which shall be so passed for the 

election of a Legislative Council at any date earlier than by Part 

III provided, and every Bill which shall interfere with the 

operation of sections 69, 70, 71, or 72, or of Schedules B, C, or 

D, or of this section, shall be reserved by the Governor for the 

signification of Her Majesty’s pleasure thereon. [Emphasis 

added] 

 

Two manner and form requirements can be identified. First, bills 

changing the ‘constitution’ of either House of Parliament had to be 

passed by absolute majorities
64

 at the relevant readings in each House. 

Secondly, certain bills specified therein had to be reserved for the 

Queen’s assent. Significantly, no such requirements were imposed by 

s 73 as originally enacted on amendments to s 73. 

                                                 
63

  Now found in s 73(1). Section 6 of the Acts Amendment (Constitution) Act 

1978 (WA) ("the 1978 Act") amended the original s 73 of the Constitution 

Act 1889 by adding sub-sections (2) to (6). 
64

  An absolute majority, as commonly understood, means half the membership 

of a house or constituency plus one; Samuel Watson v Mam and the 

Australian Electoral Commission Fed Ct No 357/95, Cooper J, [17].  
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Section 73 thus comprises, firstly, a grant of legislative power, 

sometimes described as ‘constitutive power’, permitting the colonial 

legislature to alter the provisions comprised in the Act. This was 

reinforced by s 5 of the 1890 UK Act, which authorised the Western 

Australian legislature to make laws ‘altering or repealing’ any of the 

provisions of the scheduled 1889 Bill ‘subject to the conditions 

imposed by the scheduled Bill’ on the alteration of the provisions 

thereof.  

 

Secondly, s 73 authorised alterations, under the power thereby granted, 

to the provisions of ‘this Act’. As later interpreted by the High Court
65

 

s 73(1) only applied with respect to alterations to the Constitution Act 

itself as it stood from time to time. That limited area of operation was 

consistent with s 5 of the 1890 Imperial Act, which was addressed to 

the subject matter of ‘the scheduled bill’.
66

 

 

Thirdly, s 73 included several provisos. The first required bills 

effecting changes to the ‘Constitution’ of each of the two Houses of the 

colony’s Parliament to be passed at the second and third reading in 

those two Houses by an absolute majority. The other provisos 

mandated that bills interfering with certain stipulated sections and 

schedules should be reserved for the Queen’s assent. 

 

The inclusion of s 73 in the 1889 Bill required accommodations to be 

made in the 1890 Imperial Act that authorised the Queen to assent to 

the Bill. First, as the Bill was in a schedule to the Imperial Act, later 

attempts by the colonial legislature to amend the Constitution Act 

might be considered to be repugnant to the Imperial Act given the 

Constitution Act was part of an Imperial statute. If repugnant, the 

                                                 
65

   Western Australia v Wilsmore (1982) 149 CLR 79. 
66

   Ibid, at 83 (Gibbs CJ).  
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amendment would be, by virtue of s 2 of the CLVA, void. To meet that 

problem, s 5 of the 1890 Imperial Act provided: 

It shall be lawful for the legislature for the time being of 

Western Australia to make laws altering or repealing any of the 

provisions of the scheduled Bill in the same manner as any 

other laws for the good Government of that colony, subject, 

however, to the conditions imposed by the scheduled Bill on the 

alteration of the provisions thereof in certain particulars until 

and unless those conditions are repealed or altered by the 

authority of that legislature. [Emphasis added] 

 

The 1890 Imperial Act also addressed related problems arising from 

potential repugnancy between constitutional amendments pursuant to s 

73 and certain manner and form requirements in the earlier Imperial 

Acts of 1842 and 1850. Section 33 of the 1842 Act applied to Western 

Australia by virtue of the 1850 Act. Section 32 of the latter required 

the Governor to reserve specific classes of bills for Her Majesty’s 

assent. In the case of the 1850 Act, certain reserved bills also had to be 

tabled in the Houses of Parliament at Westminster.
67

  

 

To clarify the scope of any continuing operation of the 1842 and 1850 

restrictions, s 2 of the 1890 Act repealed such parts of the 1842 and 

1850 Acts “as relate to Western Australia” which were “repugnant to” 

the 1889 Bill. But then, somewhat cautiously, s 2 added a proviso:   

The provisions of the [1842 Act and the 1850 Act] which relate 

to the giving or withholding of Her Majesty's assent to Bills, 

and the reservation of Bills for the signification of Her 

Majesty's pleasure thereon, and the instructions to be conveyed 

to Governors for their guidance in relation to the matters 

aforesaid, and the disallowance of Bills by Her Majesty, shall 

apply to Bills to be passed by the Legislative Council and 

Assembly constituted under the scheduled Bill and this Act, 

and by any other legislative body or bodies which may at any 

time hereafter be substituted for the said Legislative Council 

and Assembly. 

 

                                                 
67

  Bills to amend s 70 of the Constitution Act 1889 (WA), which appropriated 

one percent of annual revenue to Aborigines, possibly attracted these 

requirements. 
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Section 2 was necessary because, if not included, s 73 of the 

‘scheduled Bill’ might in some respects be repugnant to elements of 

the earlier Imperial statutes, which it was desired to retain. Ostensibly, 

the proviso could be read as providing for the continued operation of 

the reservation and tabling requirements in the 1842 and 1850 Acts. 

Whether that was so was clarified by the High Court in 2001 in 

Yougarla v Western Australia.
68

  

 

The Acts Amendment (Constitution) Act 1978 (WA) added further 

manner and form requirements. First, it designated the original s 73 as 

sub-section (1). Secondly, it added sub-s (2). It stipulates specific 

classes of bills that must be approved by the electorate at a referendum 

after being passed by absolute majorities in both Houses.  

 

Specifically, s 73(2) applies to bills that: 

 

(a) provide for the abolition of or alteration in the office of 

Governor; 

(b) provide for the abolition of the Legislative Council or of the 

Legislative Assembly;  

(c) provide that the Legislative Council or the Legislative 

Assembly shall be composed of members other than 

members chosen directly by the people;  

(d) provide for a reduction in the numbers of the members of 

the Legislative Council or of the Legislative Assembly; or  

(e) expressly or impliedly in any way affect ss 2, 3, 4, 50, 51 

and 73 of ‘this Act’. 

  

                                                 
68

  (2001) 207 CLR 344.  The decision is discussed in Chapter Four. 



 25 

The final manner and form requirement is s 13 of the Electoral 

Distribution Act 1947 (WA) (“EDA”).
69

 It reads: 

It shall not be lawful to present to the Governor for Her 

Majesty's assent any Bill to amend this Act, unless the second 

and third readings of such Bill shall have been passed with the 

concurrence of an absolute majority of the whole number of the 

members for the time being of the Legislative Council and the 

Legislative Assembly respectively.  

This provision was considered by the High Court in Attorney General 

for Western Australia v Marquet.
70

 

D. LATER SUPERIOR STATUTES CONTROLLING 

MANNER AND FORM RESTRICTIONS 

Whatever the Imperial authorities thought of ‘manner and form’ 

constraints, when the several colonies were integrated into a new 

federal polity, by the Commonwealth of Australia Constitution Act 

1900 (UK), both the Australian authors of the Commonwealth 

Constitution and the Imperial Parliament left the controlling effect of s 

5 of the CLVA 1865 in place. Arguably, s 106 of the Commonwealth 

Constitution reinforced the continuing operation of manner and form 

requirements in what became, on federation, the new States’ 

constitutions.  

 

                                                 
69

  First enacted as the Electoral Districts Act 1947 (WA). Originally the 

Constitution Act 1889 specified electoral boundaries. In 1899, provisions 

relating to the determination of districts were consolidated in a separate Act, 

the Constitution Acts Amendment Act1899 (WA) (“CAAA”). The CAAA did 

not require amendments to it to be passed by absolute majorities. However, 

when the topic of electoral districts was further transferred to a new Act, the 

Redistribution of Seats Act 1904 (WA), s 6 of that Act imposed a 

requirement that bills to amend the 1904 Act be passed with absolute 

majorities. Other matters, such as the number of electoral districts, remained 

in the CAAA or were included in the Electoral Act 1904 (WA). They were 

not subject to the absolute majorities requirement. The Redistribution of 

Seats Acts 1911 and 1929 (WA), which superceded the 1904 Act, retained 

the absolute majorities provision, as did s 13 of the EDA 1947, which 

repealed the 1929 Act. 
70

  202 ALR 233, discussed in Chapter Six. 
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Section 106 reads: 

The Constitution of each State of the Commonwealth shall, 

subject to this Constitution, continue as at the establishment of 

the State, as the case may be, until altered in accordance with 

the Constitution of the State. [Emphasis added] 

 

After federation, the Imperial Parliament’s control over the States was 

further addressed by the Australian States Constitution Act 1907 (UK). 

Section 1 of that Act required bills altering the constitution of either 

House of a State legislature to be reserved for the King’s assent. It 

relaxed that requirement by expressly excluding a number of matters 

from its operation.
71

 This evidenced a trend by the Imperial authorities 

to lessen their involvement in the constitutional affairs of the States, 

leaving them to change their constitutions as they saw fit unless an 

essential Imperial interest was at stake.
72

  

 

While the Statute of Westminster 1931 (UK) did not directly affect the 

Australian States, it started the process of freeing the Imperial shackles 

restraining Australia’s constitutional development.  It removed the 

repugnancy ground for invalidating Commonwealth legislation. 

Ostensibly,
73

 it also prevented the United Kingdom Parliament from 

legislating with respect to Australia unless the Commonwealth 

Parliament ‘requested and consented’ to the legislation.
74

 Section 5 of 

                                                 
71

  Including determination of electoral districts. 
72

  Gibbs CJ in Western Australia v Wilsmore (1982) 149 CLR 79, at 84 saw a 

similar liberal disposition of the Imperial authorities underlying the grant 

power under s 5 of the Colonial Laws Validity Act 1865 to alter colonial 

constitutional constitutions. 
73

  Whether the UK Parliament could later repeal the Statute has been the 

subject of much debate: see, for example, British Coal Corporation v R 

[1935] AC 500, 520; discussed in D Lumb, ‘Fundamental Law and the 

Process of Constitutional Change in Australia’ (1978) 9 Federal Law 

Review 148, 157-158.  
74

  Section 4(2). An example is the Australia Act (Request and Consent) Act 

1985 (Cth). 
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the CLVA was explicitly repealed in its application to the 

Commonwealth.
75

  

 

The final act of disengagement of the United Kingdom from State 

constitutional matters was the enactment of the Australia Acts 1986 

(Cth and UK). These, among other things,
76

 effectively terminated the 

competence of the United Kingdom Parliament to legislate for the 

States and freed them from the inability to make laws repugnant to 

Westminster.
77

 Section 5 of the CLVA 1865 was repealed. However, its 

function of requiring compliance with applicable manner and form 

limitations was reproduced in s 6 of the Australia Acts. It reads: 

 Notwithstanding sections 2 and 3(2) [of this Act], a law 

made after the commencement of this Act by the 

Parliament of a State respecting the constitution, powers or 

procedure of the Parliament of the State shall be of no force 

or effect unless it is made in such manner and form as may 

from time to time be required by a law made by that 

Parliament, whether made before or after the 

commencement of this Act. 

 

Section 9 freed the States from laws requiring reservation of bills 

for the Royal assent. 

 

While the Australia Acts purport to remove United Kingdom 

suzerainty and replace them with autochthonous Australian 

institutions, the obligation to comply with manner and form 

requirements, at least with respect to the matters specified in s 6, is 

continued.  

  

                                                 
75

  The Commonwealth of Australia Constitution Act 1900 (UK) still applied, 

however, so the Commonwealth Parliament continued to be bound by s 128 

of the Commonwealth Constitution. 
76

  Section 2(4) clarified the power of State parliaments to make extraterritorial 

laws.  
77

  Section 3 terminated the application of the CLVA 1865 to State laws. 
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CHAPTER THREE 

 

SECTION 73(1) OF THE CONSTITUTION ACT: 

PROTECTING THE ‘CONSTITUTION’ OF THE 

HOUSES OF PARLIAMENT 

 

The High Court has interpreted what is now s 73(1) of the Constitution 

Act on two occasions; Clydesdale v Hughes
78

 in 1934 and Western 

Australia v Wilsmore
79

 in 1982. Each raised the issue: Did bills, which 

altered the qualifications of members, change the ‘Constitution’ of the 

two Houses of Parliament, requiring them to be passed by absolute 

majorities.
80

  

A.   CLYDESDALE v HUGHES 

 

Section 73(1) first came under judicial scrutiny in Clydesdale.
 

Clydesdale was a prominent Labor Member of the Legislative Council. 

TJ Hughes was an independent member of the Legislative Assembly. 

Clydesdale had acquired considerable knowledge of gaming and 

lotteries due to his participation in the early 1930s in a parliamentary 

committee enquiring into those matters. When a Lotteries Commission 

was established by the Lotteries (Control) Act 1932 (WA), Clydesdale 

was appointed a member of it, while continuing to retain his seat in the 

Legislative Council.  

 

Hughes took exception to the appointment. He commenced an action 

in the Supreme Court alleging that Clydesdale was liable to forfeit the 

                                                 
78

  (“Clydesdale”) (1934) 51 CLR 518. 
79

  (“Wilsmore (HC)”) (1981) 149 CLR 79. 
80

  The following analysis draws on my article, P Johnston, ‘Freeing the 

Colonial Shackles: The First Century of Western Australia’s Constitution’ 

in The House on the Hill: A History of the Parliament of Western Australia 

1832-1990, D Black, Ed, Western Australian Parliamentary History Project, 

Perth, Parliament of Western Australian, 1991, 313.  
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sum of £200 by virtue of s 39 of the CAAA 1899 (WA). Hughes 

contended that Clydesdale, by accepting appointment to the Lotteries 

Commission, had accepted an office of profit under the Crown. 

Therefore, by virtue of s 38 of that Act, Clydesdale rendered himself 

liable to disqualification from sitting as a Member of the Legislative 

Council. Relevantly, after the issue of the Supreme Court writ, 

Parliament had passed the Constitution Acts Amendment Act 1933 

(WA). Under s 2 of that Act
81

 a Member of the legislature was not 

disqualified by reason of having accepted office as a member of the 

Lotteries Commission.
82

  

 

At first instance, Northmore CJ ruled that the amending Act had not 

conferred immunity upon the defendant.
83

 The Full Supreme Court 

confirmed that decision.
84

 

 

In the High Court, Hughes contended that the amending Act itself had 

not been validly passed and afforded no protection to Clydesdale. His 

argument was that the 1933 amendment to the CAAA 1899 was a law 

effecting ‘a change to the Constitution’ of the Houses. Accordingly, it 

had to be passed by absolute majorities. Dealing with this point, the 

High Court said: 

The validity of the Act of 1933 was attacked: it was said that it 

amounted to an alteration or change in the Constitution of the 

Legislative Council, and, therefore, that under Sec. 73 of the 

Constitution Act 1889, the second and third readings of the Bill 

required absolute majorities of the members of the respective 

Houses of Parliament. We do not agree that it effected a change 

in the Constitution of the Legislative Council. [Emphasis 

added]
85

  

                                                 
81

  Section 2 now appears as s 39B of the CAAA 1899 (WA). 
82

   It was a statutory indemnification retrospectively enacted to protect 

Clydesdale. 
83

  Hughes v Clydesdale (1934) 36 WALR 73. 
84

  Clydesdale v Hughes (1934) 36 WALR 78. 
85

  (1934) 51 CLR 528. The summary of argument in the CLR is extremely 

brief. A fuller account appears in the West Australian, 12 September 1934, 

16.  
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The Court upheld Clydesdale’s appeal, having also concluded that the 

1933 Act was effective to confer immunity upon him.  

 

The terseness of the High Court’s conclusion, without supporting 

reasons, makes it difficult to identify the reasoning on which the 

Court’s decision was founded. To say simply it ‘did not agree’ with 

Hughes’s proposition based on s 73 leaves it open to speculation why 

the Court took that view. It could have been for any of several reasons. 

First, the Court was not prepared to give a wide reading to the 

expression ‘Constitution of the [Houses]’ to include features going to 

the qualification for a person to represent certain voters. Second, the 

expression was read narrowly to exclude temporary legislative 

adjustments to a particular member’s entitlement to continue sitting (de 

minimus, ad hominem provisions). Thirdly, the amendment considered 

in Clydesdale was in respect of a matter (qualification of Members) 

that was no longer within the compass of the Constitution Act itself.
86

  

 

Two matters, however, are evident. First, the Court in Clydesdale saw 

no overarching, grand purpose behind s 73 that would warrant close 

scrutiny of constitutional amendments to ensure strict compliance with 

manner and form requirements. Second, whatever the Court’s reasons, 

Clydesdale may be read as deciding that the qualifications of a member 

is not part of the constitution of a House.
87

 

 

B.  WILSMORE v WESTERN AUSTRALIA 

 

The concept of the constitution of the Houses was revisited in 1981 at 

the instigation of Peter Wilsmore, who for a brief time shook the 

constitutional foundation of the State. In 1974 Wilsmore had been 

                                                 
86

  This is on the basis that s 73, where it refers to alterations to “the provisions 

of this Act”, only applies to matters still found in that Act.  
87

  See Wilsmore (HC) (1982) 149 CLR 79, 102 (Wilson J). 
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acquitted of a charge of wilful murder on the ground of unsoundness of 

mind. Subsequently he was detained in Fremantle Prison at the 

Governor’s pleasure pursuant to s 653 of the Criminal Code 1913 

(WA). In 1979, the Electoral Act 1907 (WA) was amended by the 

Electoral Act Amendment Act (No. 2) in several respects. One provided 

that persons detained in custody under s 653 (who had previously been 

entitled to vote so long as they were sane) were disqualified from 

voting in State elections. Wilsmore sought to preserve his right to vote 

by challenging the validity of the 1979 amendment.
88

 His argument 

was that the amendments to the Electoral Act affected the 

qualifications of Members of the Houses. Qualifications were elements 

of the Houses’ constitutions. Since the amendments had not been 

passed in all instances with absolute majorities they  

were invalid for non-compliance with s 73. 

 

In reply, the State of Western Australia advanced two arguments as its 

principal defences.
89

 First and foremost, it denied that qualifications 

for membership were part of the constitution of either House.  

 

A second, fallback position, raised by the initial judge, was also 

adopted. In later hearings this came to be the decisive issue. It was that 

the requirements set forth in s 73 only applied to provisions relating to 

the constitution of the Houses that were still found within the four 

corners of the Constitution Act. Matters relating to qualification to vote 

had been removed from the Constitution Act 1889, first into the CAAA 

1899,
90

 and then into the Electoral Act 1907. As such, they were no 

                                                 
88

  For the background to this challenge, see Acknowledgments, page iv, note 

8. 
89

  The defendant also objected to the plaintiff’s lack of standing, and the non-

justiciability of the issues. Brinsden J rejected both. 
90

  N Miragliotta, ‘Western Australia: A Tale of Two Constitutional Acts’ 

(2003) 31 Western Australia Law Review 154 describes the process 

whereby the Constitution Act 1889 (WA) and the CAAA became bifurcated. 
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longer provisions falling within the expression ‘this Act’, as required 

by the terms of the proviso in s 73. 

 

At first instance Brinsden J dismissed the action. Notwithstanding 

dicta of the Victorian Supreme Court to the contrary
91

 his Honour held 

that Clydesdale bound him to hold that changes to qualifications did 

not alter the constitution of a House. Regarding Clydesdale he said: 

I do not think that the High Court intended to lay down that the 

Amendment Act of 1933 was only, and nothing more than, a 

declaratory enactment.  ... In my view, the High Court must be 

held to have found that the Amendment Act did not alter or 

effect a change in the constitution of the Council and Assembly 

because an Act dealing with qualification and disqualification 

of members of those bodies was not such an Act. The case 

therefore is binding on me and I think is conclusively against 

the proposition put forward by the plaintiff in this case.
92

  

 

On appeal, the Full Supreme Court by majority upheld Mr Wilmore’s 

claim that the electoral amendments had not been constitutionally 

passed.
93

 The majority, Wickham and Smith JJ, followed the Victorian 

view that qualifications of electors and of members formed part of the 

Houses’ constitutions.  They held that s 73 caught amendments to such 

qualifications in whatever Act they were found.
94

 They both held that 

the appellant had standing. 

 

Wickham J explained the High Court’s decision in Clydesdale as 

turning on the fact that the 1933 amendment to the CAAA 1899 (WA) 

was of temporary duration only and did not effect a permanent change 

in the constitution of either House. Wallace J, observing that 

                                                 
91

  McDonald v Cain [1953] VLR 411, 441 (O’Bryan J); Kenny v Chapman 

(1861) 1 Wyatt & Webb 93 (L) (Stawell CJ). 
92

  Wilsmore v Western Australia, No 1025 of 1980, Brinsden J, unreported, 15 

February 1980, 23-28. 
93

  [1981] WAR 159. 
94

  Wickham J, [1981] WAR 159, 163-4 could not extract any support from 

Clydesdale given the lack of reasons by the High Court. He applied the 

Victorian cases rejected by Brinsden J. Smith J, ibid, 175-7, held the proviso 

did not apply to the amendments.  
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Clydesdale was “clear and decisive”, held that the constitution of the 

Houses comprised only matters going to their composition and rules 

governing their conduct but not qualifications of members. He also 

held that s 73 only applied to alterations to ‘this Act’, that is the 

Constitution Act.
95

 

 

The State Government sought to appeal to the Judicial Committee of 

the Privy Council in London. Before instituting the appeal, the State 

was required to obtain the leave of the Full Court of the Supreme 

Court.
96

 Mr Wilsmore objected to the competency of the proceedings.  

 

Three propositions were advanced on his behalf. First, by reason of s 

106 of the Commonwealth Constitution, the latter Constitution was the 

foundation of the State’s Constitution. Secondly, as a consequence, a 

matter concerning the interpretation of the State Constitution was one 

arising under the Commonwealth Constitution. Thirdly, s 39 of the 

Judiciary Act 1903 (Cth) prohibited appeals to the Privy Council in 

such matters. 

 

The Full Supreme Court did not accept all these arguments. It declined 

to hold the Commonwealth Constitution had become in 1901 the sole 

source of legal authority underpinning the State Constitution. The 

Court did, however, hold that a breach of s 73 necessarily entailed a 

breach of s 106 since the latter required manner and form provisions in 

State constitutions to be observed. For that reason the dispute involved 

a matter arising under the Commonwealth Constitution. Accordingly, 

an appeal from the Supreme Court only lay to the High Court.
97

 Burt 

CJ crystallized the point as follows: 

One can concede that s 73 of the State Constitution as a law is 

entirely dependent for its authority upon Imperial legislation 

                                                 
95

  [1981] WAR 159, 169-70. 
96

  Rule 2(b) of the applicable Order in Council, 28 June 1909. 
97

  Western Australia v Wilsmore [1981] WAR 179. 
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and it would still remain true to say that to alter the State 

Constitution other than in accordance with that Constitution 

would offend against s 106 of the Commonwealth 

Constitution.
98

 

 

The appeal to the Privy Council was declared incompetent.  Although 

time to seek special leave to appeal to the High Court had expired, that 

Court extended time to apply and granted the State special leave to 

appeal. 

 

The matter was argued in Perth before the Full High Court, comprising 

all seven Justices, in September 1981. They unanimously upheld the 

appeal. They held that the special majorities requirement in s 73(1) was 

confined to such provisions as were, at any material time, within the 

Constitution Act. The Court interpreted the expression “the provisions 

of this Act” in s 73(1) as speaking in the present to the residue of 

provisions in that Act. It did not refer to the subject matter and content 

of the original Constitution Act as at the time when it came into 

operation on 21 October 1890.
99

 

 

That was a sufficient basis to uphold the appeal, hold the 1979 

amending legislation valid, and to dispose of the case. Wilson J, who 

gave the leading judgment, did, however, address the other issue: Were 

matters of qualification for membership and qualification to vote part 

of the constitution of either House? He stated: 

In my opinion, the judgement of this Court in Clydesdale v. 

Hughes is clear authority, unless and until it is reversed or 

departed from by this Court, for the proposition that a law 

which merely changes the qualifications of members of the 

                                                 
98

  [1981] WAR 179, 184.  In Boath v Wyvill (1989) 85 ALR 621, 634, the Full 

Federal Court took a similar view about s 106.  
99

  (1982) 149 CLR 79, 85 (Gibbs CJ); 85 (Stephen J agreeing with Wilson J); 

85 (Mason J similarly); 87 (Murphy J); 92 (Aickin J); 97-102 (Wilson J); 

and 104-5 (Brennan J). Prior to Wilsmore, amendments to the CAAA 

resulting in a change to the constitution of a House were thought to require 

passage by absolute majorities; see ‘Review of Legislation’ (1958) 4 

University of Western Australia Annual Law Review 452, 454-456, 463.  
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Legislative Council does not effect a change in the constitution 

of that body within the meaning of s. 73 of the 1889 Act.
100

  

 

This short endorsement is less than convincing and leaves the authority 

of Clydesdale obscure.  

 

Wilson J went further and discussed the relationship between the 

Constitution Act and the CAAA. He held that despite its name, the 1899 

Act was a separate enactment. Accordingly, s 73 no longer applied to 

amendments to it.
101

  

 

No Justice considered the respondent lacked standing or that the issues 

were non-justiciable.
102

  

 

As to why s 73, if it applied, would be binding, Murphy J regarded the 

Colonial Laws Validity Act 1865 as irrelevant. For him, the Western 

Australian Constitution derived its authority from s 106 of the 

Commonwealth Constitution. A breach of s 73 was therefore a 

contravention of the latter.
103

 Wilson J considered that any one of 

several possible sources provided binding effect.
104

  These 

observations about s 106 leave the matter of the State’s constitutional 

foundation indeterminate.  

  

What is relevant to later litigation
105

 is the relaxed way in which 

Wilson J and the other members of the Court approached the 

                                                 
100

  (1982) 149 CLR 79, 102; Gibbs CJ, concurring, at 83, and Mason J, at 85. 

Stephen J, at 85, and Murphy J, at 87, expressly reserved their position 

about this aspect.  Aickin and Brennen JJ expressed no view on it.  
101

  (1982) 149 CLR 79, 101-2.  
102

  To say s 73 was only a procedural direction was “untenable”; Wilson J, ibid, 

96. 
103

  149 CLR 79, 86.  
104

  (1982) 149 CLR 79, 96, holding that s 5 of the CLVA 1865, s 5 of the 1890 

Imperial Act, s 106 of the Commonwealth Constitution or the principle in 

Ranasinghe, [1965] AC 172, may apply. 
105

  Especially Yougarla v Western Australia (2001) 207 CLR 344 and Attorney 

General for Western Australia v Marquet (2003) 202 ALR 233; see Chapter 

Six, Section D 2.  
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interpretation of the requirement for absolute majorities in s 73(1). No 

Justice saw the provision as serving some high constitutional purpose 

of protecting the fundamental elements of the Legislature.
106

 

 

C.  ATTORNEY GENERAL (WA); (EX REL BURKE) v 

WESTERN AUSTRALIA 

 

Strictly speaking, it was unnecessary for Wilson J in Wilsmore to 

address the issue of whether matters in the CAAA 1899 (WA) were 

covered by the proviso to s 73. His Honour’s observations were, 

however, of considerable relevance to events that were taking place in 

Western Australia. 

 

This was because the Full Court decision in Wilsmore had engendered 

another round of litigation. In 1980 the Court Liberal Government 

introduced an amendment to s 43 of the CAAA enlarging membership 

of the Executive Council from 13 to 15. A consequential amendment 

was made to s 37 of that Act. Section 37 disqualified persons who held 

‘offices of profit under the Crown’ from membership of either House. 

Ministerial office was regarded as such as office. To avoid 

disqualification of Ministers, s 37 further provided that the offices 

provided for under s 43 were exempt.  

 

Two Members of the Legislative Assembly, Mr MacKinnon and Mr 

Laurance, each held an office of what was called ‘Honorary Minister’. 

An Honorary Minister exercised administrative responsibilities similar 

to Ministers but without receiving remuneration for the extra duties. 

The amendment to s 43 of the CAAA 1899 was intended for their 

benefit so that they could assume office as Ministers in the fullest 

                                                 
106

  See Gibbs CJ, (1982) 149 CLR 79, at 85; “The history of these provisions 

shows that s 73 … could not have been intended to be a great constitutional 

safeguard.” Also, at 99 (Wilson J); 104 (Brennan J).  
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sense. The Leader of the Opposition, Mr Burke, having obtained the 

fiat of the Attorney General to do so,
107

 commenced an action to 

clarify the validity of the amendments since they had not secured an 

absolute majority in both Houses. The basic argument was that under 

the system of responsible government prevailing in Western Australia, 

members of the Executive had to be members of either House. 

Enlarging the class of people who were not to be disqualified, by 

operation of s 37, from remaining Members of the House was 

something pertaining to the constitution of the Houses. 

 

The Supreme Court in Attorney General for Western Australia (ex rel. 

Burke) v Western Australia
108

 held that the 1980 amendments to s 37 

did not infringe s 73. The first basis of the decision was that the matter 

of membership was not part of the constitution of the Houses. On this 

point the Chief Justice, Sir Francis Burt, indicated what that phrase 

meant: 

I would have thought that the reasoning behind the law on this 

point as laid down by the High Court in Clydesdale v Hughes 

.... was that in the setting of the Constitution Act as originally 

enacted the ‘Constitution’ of the Legislative Assembly meant 

no more than that the Assembly was to ‘consist of thirty 

members, who shall be elected for the several electoral districts 

hereinafter named and defined’ … If that is so, and the context 

of the Act would seem to me to support that view, then clearly 

to remove a ground for the disqualification of a sitting member 

lawfully returned would not effect a change in the Constitution 

of the House. 

 

Be that as it may, the statement of the law in Clydesdale v 

Hughes is directly applicable to the question arising in this case 

and that being so no purpose can be served by speculation upon 

the reasoning lying behind it. It is enough to apply it and 

having applied it I would answer the first question in the 

affirmative… 

 

                                                 
107

  This is known as a ‘relator’ action where the Attorney General is the 

nominal plaintiff. This device is used where there is doubt about a plaintiff’s 

standing.  
108

  [1981] WAR 241. I was junior counsel with Ian Temby QC for the relator.  
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Since preparing these reasons the High Court has handed down 

its reasons in State of Western Australia v Wilsmore . . . 

Nothing therein appears which casts any doubt upon the 

authority of Clydesdale v Hughes.
109

 

 

A “further and a more fundamental reason” for refusing to declare the 

legislation invalid was that, applying what Wilson J had said in 

Wilsmore (HC), the 1899 Act was separate from the Constitution Act 

1889. Therefore amendments to it were not caught by the requirement 

for absolute majorities in s 73 of the latter.
110 

 

D.  CONCLUSIONS REGARDING SECTION 73(1) AND 

‘CONSTITUTION’ OF THE HOUSES OF PARLIAMENT 

 

In summary, the decisions discussed above did not satisfactorily 

resolve the question: What does the concept of the ‘constitution of 

each House of Parliament’ embrace? The tests put forward, such as 

rules going to the ‘make up’
111

 of the Houses, are indeterminate and 

lack transparency. Clydesdale, which addresses the issue of what might 

amount to a ‘change’ to such a constitution, is also unhelpful.  

 

Similarly, the decisions of the High Court and Supreme Court 

concerning s 73(1) of the Constitution Act 1889 have not provided a 

definitive or satisfactory analysis of the role of s 106 of the 

Commonwealth Constitution in making s 73(1) effective and binding. 

 

                                                 
109

  [1981] WAR 241, 244-5. 
110

  Ibid, 245, (Burt CJ). Wickham J at 245 held that matters concerning the 

Executive did not fall within s 73. Wallace J, at 246, held that the 

constitution of the Houses meant the “charter and rules by which the Houses 

existed and were regulated” and did not include the composition of the 

Houses. 
111

   Gavan Duffy and Rich JJ in Taylor v Attorney General of Queensland 

(1919) 23 CLR 457, 477, defined ‘constitution of Parliament’ to include its 

‘nature’, ‘make up’ or ‘composition’.  In Marquet v Attorney General for 

Western Australia (2002) 26 WAR 201, at 263 [266], Steytler and Parker JJ 

suggested qualifications of Members of Parliament did not form part of each 

Houses’ constitution.  
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The decisions make it clear that s 73(1) only operates upon the residual 

provisions in the Constitution Act. This resulted from the High Court 

giving the provision a literalistic, though relaxed, scrutiny in Wilsmore. 

As such, s 73(1) presents little constraint upon the West Australian 

Parliament when dealing with matters that might be said to engage the 

‘constitution’ of the Houses. There are few provisions remaining in the 

Constitution Act that could attract its requirements. One might be the 

function of the Governor, under s 2, in assenting to legislation as the 

Queen’s representative. If it pertains to the ‘Constitution’ of the 

Houses (which is debatable), s 73 (1) might apply to an amendment 

affecting that function.  

 

There is a further reason why s 73(1) is now probably little more than a 

constitutional anachronism. Section 73(2), which is not restricted to 

provisions in the Constitution Act, has superseded it.
112

 

  

                                                 
112

  Section 73(2) operates upon any of the specified matters to which it applies 

and is not confined to the ‘the provisions of this (i.e. Constitution) Act’.  
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CHAPTER FOUR 

 

SECTION 73(1) OF THE CONSTITUTION ACT: 

PROTECTING SPECIFIC PROVISIONS FROM 

INTERFERENCE 

 

Section 73 also required bills amending certain other provisions in the 

Constitution Act 1889 to be reserved, including ss 70 and 72. Each has 

been the subject of judicial determinations. Since that concerning s 72 

is relatively brief it will be addressed first. 

 

A. SECTION 72: PROTECTING PENSIONS AND 

ALLOWANCES 

 

Between Clydesdale and Wilsmore, s 73 had a passing flourish in Burt 

v The Crown.
113

 The plaintiff, a recipient of a pension from the Crown, 

complained that it had been invalidly reduced by emergency financial 

legislation in 1931 that, he claimed, should have been reserved for the 

King’s assent. This was because s 72 of the Constitution Act provided 

that certain rights and benefits accruing to a civil servant under that 

Act were to be preserved. Section 73 mandated that any bill interfering 

with s 72 had to be reserved for the signification of the royal 

pleasure.
114

 Dwyer J held, however, that s 1 of the Australian States 

Constitution Act 1907 (Imp) had repealed the requirement to reserve 

                                                 
113

  (1935) 37 WALR 68. 
114

  This meant obtaining the approval of the UK Government. 
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bills except those altering the constitution of a State legislature, 

affecting the salary of the Governor, or which were required to be 

reserved, either by a State Act passed after 1907, or by Instructions 

given to the Governor. Since the emergency legislation did not fall 

within any of those categories it did not have to be reserved. 

 

The case is of little significance other than as an illustration that the 

Supreme Court in 1935 was not disposed to read s 73 as stringently 

protecting vestiges of former Imperial rule, such as pensions.  The 

Court gave effect to the policy, implicit in the 1907 Act, of Imperial 

disengagement from Australian affairs in all but matters of significant 

concern to the British Government. The Court’s interpretation of the 

1907 Act restrictively is also consistent with the High Court decisions 

in Wilsmore and Clydesdale. 

 

B. SECTION 70: REQUIREMENT TO APPROPRIATE 

ONE PERCENT OF PUBLIC REVENUE FOR 

ABORIGINES 

 

The High Court’s decision in Yougarla v Western Australia 

(“Yougarla”)
115

 on 9 August 2001 terminated the long saga of 

litigation,
116

 instituted by Aboriginal elders from the Pilbara region in 

Western Australia, concerning the question: Was the State under a 

continuing constitutional obligation to set aside an amount of one 

                                                 
115

 (2001) 207 CLR 344. 
116

 A number of applications and appeals stretched from 1994 to 2001. The 

action was commenced as Judamia v Western Australia. Procedural 

objections by the defendant were upheld in the Supreme Court (Owen J, 

WA Supreme Court, Library No 950137, 23 January 1995; appeal 

dismissed, Full Supreme Court, Library No 960114, 1 March 1996). The 

High Court upheld the plaintiffs’ appeal and set aside the strike out order of 

Owen J (http://www.austlii.edu.au/au/other/hca/transcripts/1996/P40/1.html) 

9 October 1996. After the death of the first plaintiff the action became Crow 

Yougarla v Western Australia (1998) 146 FLR 128, (Murray J dismissing 

claim on basis that plaintiffs lacked standing and other grounds); appeal to 

Full Supreme Court dismissed, (1998) 21 WAR 488. 
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percent of annual public revenue for the benefit of the Aboriginal 

inhabitants of the State?  That obligation derived from s 70 of the 

Constitution Act,
117

 a provision included in the Constitution Bill 1889 

at the insistence of the British Government as a condition on which 

Western Australia was granted full responsible government in 1890.
118

 

The issues in Yougarla turned on the requirement in s 73 of the 

Constitution Act that any bill which interfered with s 70 of that Act had 

to be reserved for the signification of Her Majesty’s pleasure (the 

Royal assent). 

 

The obligation to set aside a guaranteed amount of colonial revenue for 

indigenous people was unique to Western Australia. It reflected an 

Imperial concern for the welfare of the native inhabitants of the colony 

in the face of the deprivations caused by white settlement.
119

  The 

crucial issue in Yougarla was: had s 70 effectively been repealed either 

in 1897
120

 or 1905?
121

  The High Court unanimously decided that s 70 

had been validly repealed in 1905, if not earlier.
122

 It therefore had no 

continuing operation for the benefit of Western Australian Aborigines. 

 

The judgments delivered in Yougarla are an arid and mechanical 

examination of a complex web of several inter-related, curious and 

                                                 
117

 Five thousand pounds was payable out of the Consolidated Revenue Fund. 

Once the gross revenue of the Colony exceeded 500,000 pounds, the amount 

became one percent of that revenue. The text is set forth in the Appendix. 
118

  Western Australia Constitution Act 1890 (Imp), to which the Constitution 

Bill 1889, passed by the Legislative Council of Western Australia, was 

annexed in a schedule. 
119

  See P Johnston, ‘The repeals of section seventy of the Western Australian 

Constitution Act 1889: Aborigines and Governmental Breach of Trust’ 

(1989) 19 Western Australian Law Review 318, 320-322. 
120

  There had been an earlier attempt by the West Australian legislature to 

repeal s 70 in 1894 but the bill lapsed for failure to receive the Royal Assent 

within two years, as required by s 33 of the Australian Colonies 

Constitutions Act (No 1) 1842. 
121

  Aborigines Act 1905 (WA). 
122

  The majority members of the Court did not find it necessary to decide 

whether the previous attempt at repeal in 1897 was successful, although 

Kirby J found that it had been. 
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anachronistic manner and form provisions scattered throughout a 

number of 19
th

 century Imperial statutes.   

 

1. The Legislative Matrix 

 

As described in Chapter Two, two Imperial statutes were concerned 

with providing, progressively, constitutions for the various Australian 

colonies.
123

  The Australian Colonies Constitutions Act (No 1) 1842 

(Imp) was primarily directed to establishing a process for the 

constitutional development of New South Wales.
124

 It did this by 

providing for a partially representative Legislative Council in that 

colony. The Australian Colonies Constitutions Act (No 2) 1850 (Imp) 

subsequently authorised the institution of a fully bicameral form of 

responsible government for NSW. The constitutional procedure, which 

the 1850 Act provided for NSW, was also made applicable to the other 

Australian colonies, including Western Australia.
125

   

 

Western Australia took the first step towards responsible government 

in 1870 by establishing a partially elective Legislative Council. The 

Council, in due course, through the medium of the Governor, 

negotiated with the Secretary of State for the Colonies to settle the 

terms of what became the Constitution Bill 1889. The bill provided for 

a bicameral system of responsible government. Finally, the ‘home’ 

authorities passed the Western Australian Constitution Act 1890 (Imp). 

It empowered Her Majesty, Queen Victoria, to assent to the 1889 

Bill.
126

  To ensure that the 1889 Bill, once in operation, was not 

inconsistent with earlier Imperial legislation, s 2
127

 was included. The 

Queen’s assent then set the seal on full self-government in the colony.  

                                                 
123

 Although these statutes initially concerned New South Wales, after 1850 

other colonies could adopt the process provided in them 
124

  Hereafter “NSW” 
125

  Section 12 of the 1850 Act. 
126

  For text of s 5 see Appendix.  
127

  See Appendix for text. Its effect is discussed below. 
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2. The incorporation of s 70 into the 1889 Bill 

 

In the late 1880’s the Western Australian Legislative Council, having 

achieved the first stage of representative government, sought to move 

to full responsible government.
128

  A serious issue emerged: Could the 

future colonial government be entrusted with the responsibility of 

protecting the Aboriginal inhabitants of Western Australia? Strong, 

often evangelical, opinions were expressed in the British Parliament 

and in public on the topic.
129

 

 

The matter of Aboriginal welfare was also one in which the Governor, 

Sir Frederick Napier Broome, was interested, not least because of 

allegations of slavery in the North coastal region of Western Australia.  

Virtually as the price of self-government, s 70, a provision without 

precedent in the other Australian colonies,
130

 was incorporated into the 

1889 Bill. It was included in the face of vociferous objection by 

colonial politicians.  

 

As early as 1892 Sir John Forrest introduced a bill in the bi-cameral 

WA parliament to abolish it.
131

  At first the Imperial authorities were 

loath to comply with the colonists’ request but Forrest’s initiative 

eventually bore fruit. After an earlier failure to repeal s 70 in 1894 
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  Under s 12 of the 1850 Act. 
129

 This included a group of politicians who met at Exeter Hall, London. See P 

Johnston, ‘The repeals of section seventy of the Western Australian 

Constitution Act 1889: Aborigines and Governmental Breach of Trust’ 

(1989) 19 Western Australian Law Review 318, at 321. 
130

  Governor Broome may have initiated the idea; see N Greene ‘From Princes 

to Paupers: The Struggle for Control of Aborigines in Western Australia 

1887-1898’ in Early Days; Journal of the Royal Western Australian 

Historical Society, Volume 11, Part 4, 1998, 447-462. 
131

  P Johnston, ‘The repeals of section seventy of the Western Australian 

Constitution Act 1889: Aborigines and Governmental Breach of Trust’ 

(1989) 19 Western Australian Law Review 318, 323-328. 
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foundered,
132

 he achieved agreement with a more compliant Secretary 

of State for the Colonies, Joseph Chamberlain, on a way to end s 70. 

After the WA legislature passed a further repeal bill in 1897, 

Chamberlain used a device, some might say a ruse, to assuage the 

sensibilities of English parliamentarians concerning Aboriginal welfare 

in Western Australia. This was to table, in the House of Commons, the 

relevant correspondence between the colony and London about the 

matter. It provided an opportunity for Members of the House to 

express opposition. None did. The 1897 bill then received the Royal 

assent.
133

 

 

In 1905, however, a socially conscious but enigmatic
134

 character, Mr 

Lyon Weiss, questioned the legal effectiveness of the 1897 repeal.
135

  

He contended that any bill purporting to repeal s 70 had to comply 

with a requirement in the 1842 Act that the Queen’s assent should be 

proclaimed in a certain way.  The 1897 repeal, not having done so, was 

bad in law. 

 

The Imperial authorities consulted the law officers, Sir R Findlay KC, 

Attorney General, and Sir E Carson KC, Solicitor General. In their 

opinion the 1897 repeal was open to constitutional doubt. They 

recommended a new Act should be passed.
136

  

 

                                                 
132

  The 1894 bill lapsed when the two-year period between reservation and 

assent, prescribed by s 33 of the 1842 Act, expired during the protracted 

negotiations between Perth and London: Chamberlain’s Dispatch to 

Governor, 6 August 1897. 
133

  It was enacted as the Aborigines Act 1897 (WA). Joshua Thomson, ‘In the 

Courts: The One Percent Case (Yougarla v Western Australia)’ 1 Oxford 

University Commonwealth Law Journal 269, 278 comments that, according 

to Sir John Forrest, (Parliamentary Debates, Legislative Assembly, 11 

November 1897, 393-94) no one took much notice of the correspondence 

that had been tabled.   
134

  Apparently he interrupted proceedings at the inaugural sitting of the High 

Court in Perth in 1903 by presenting a number of oral petitions. 
135

 P Johnston, ‘The repeals of section seventy of the Western Australian 

Constitution Act 1889: Aborigines and Governmental Breach of Trust’ 

(1989) 19 Western Australian Law Review 318, 334-339. 
136

 The opinion is reproduced in P Johnston, ibid, at 336-338.  
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This resulted in the 1905 repeal.
137

 It purported to apply retrospectively 

to 1897. The Colonial Office stressed that this time the bill should be 

reserved in accordance with s 73 of the Constitution Act and, after the 

royal assent had been given, properly proclaimed.  

 

The 1905 repeal did not, however, disappear into the mists of history. 

It was the cause of simmering discontent among the Aboriginal 

populace in various parts of Western Australia throughout the 

remaining decades of the 20
th

 century.
138

   

 

In particular, Aborigines in the Pilbara in the 1940s brought it to the 

attention of a white miner, Mr Don McLeod, who was interested in 

Aboriginal welfare. Until his death in April 1999, Don McLeod 

continued to press the issue of whether s 70 had been effectively 

repealed and if it had, whether such repeal entailed a breach of trust 

between the Aboriginal inhabitants of Western Australia and the 

relevant governments concerned in its repeal.
139

  

 

In the early 1990’s lawyers
140

 acting for Mr McLeod and his band of 

“Nomads” investigated the history of the matter. They concluded that 

not only had the 1897 repeal failed for want of compliance with the 

proclamation requirement.
141

 It was arguable that the 1850 Act
142

 

required bills affecting s 70 to be tabled before the British Houses of 
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  The Aborigines Act 1905 (WA). 
138

  The matter was extensively agitated before the Inquiry conducted by Paul 

Seaman QC, Commissioner, in 1984: see Report of the Aboriginal Land 

Inquiry (WA), Perth, 1984. 
139

  An opinion was sought from John Toohey QC prior to his elevation to the 

Federal Court. See J Toohey, ‘The One Percent Solution’ Public Law and 

Public Administration Discussion Group, ANU, Canberra, 2 December 

1987. As Justice Toohey, his Honour declined to sit on the High Court 

appeal in Judamia v Western Australia. 
140

  Principally Dr Steven Churches, who conducted research at the Official 

Records Centre, Kew, London.  
141

  Section 33 of the 1842 Imperial Act. 
142

   Section 32. 
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Parliament. Neither the 1897 nor the 1905 repeal bills had complied 

with that condition.  

 

3. The Institution of Proceedings 

 

Accordingly, an action, Judamia v Western Australia, was commenced 

in the Western Australian Supreme Court. The plaintiffs were several 

Aborigines some of whom had been involved in the Pilbara stockmen’s 

strike in the 1940’s. Two of them had been alive when the Aborigines 

Act 1905 (WA) was passed.
143

 

 

4. Amendment of the Interpretation Act (WA) 

 

Shortly after the action was filed, the State Parliament amended the 

Interpretation Act 1984 (WA) to include s 76A. It purported to apply 

the Australia Acts 1986 (UK and Cth) to any prior relevant, 

constitutional legislation.
144

 Ostensibly, this had the effect that where 

earlier Acts, such as the 1905 Act, had had to be reserved for His 

Majesty’s assent, reservation would be deemed not to have been 

necessary. Reservations were expressed in the West Australian 

Parliament that this could retroactively validate the 1905 repeal Act if 

invalid.
145

 

 

                                                 
143

  As one of them has since died his name will not be referred to. The other 

was Crow Yougarla. David Bennett QC was leading counsel twice at first 

instance, in the Full Supreme Court and the High Court the first time 

(Judamia). Subsequently, David F Jackson QC led for the plaintiffs in the 

High Court on the second occasion (Yougarla). Dr S Churches appeared as 

counsel throughout the litigation. I was co-counsel from Judamia (High 

Court) onwards. 
144

  Section 76A(1) purported to give WA legislation enacted before the 

commencement of the Australia Acts the same effect and validity it would 

have had if the Australia Acts had been in operation at the time of its 

enactment.  
145

  This was inserted into the principal Act after the Judamia/Yougarla 

litigation had commenced in the Supreme Court. Regarding this, see 

discussion at WA Parliamentary Debates (Hansard) Legislative Council 

(1994) 8778, 11,260. 
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5. The Protracted Litigation in Judamia/Yougarla 

 

From its inception the litigation about s 70’s removal was strenuously 

contested by the State. Besides denying that s 70 had not been validly 

repealed, the State raised virtually every procedural objection to the 

Court’s jurisdiction. 

 

The major threshold objections were as follows. First, did the plaintiffs 

have standing to sue? Second, in order to commence the action, did 

they, in accordance with ss 5 and 6 of the Crown Suits Act 1947 

(WA),
146

 have to give the Crown
147

 notice of their intention to sue 

within three months after the ‘cause of action’ arose?
148

 

 

At first instance, Owen J
149

 upheld the second objection. This was 

confirmed on appeal to the Full Supreme Court. The plaintiffs sought 

to avoid the Crown Suits objection by adding the Attorney General as a 

party. The Full Court, however, did not accept that to do so would 

overcome the lack of notice.
150

 The plaintiffs appealed to the High 

Court for the first time. That Court, by majority, summarily ordered 

that the Attorney General be added.
 151

  The matter was remitted to the 

Supreme Court for trial.
152

  

                                                 
146

  Three months’ notice of any “action” against “the State of Western 

Australia” had to be given to the Crown Solicitor. 
147

  Section 5 of the Crown Suits Act assumes there is a distinction between the 

concept of the ‘State of Western Australia’ as a constitutional entity and ‘the 

Crown’ as manifestation of the State. The ambiguity inherent in that 

distinction was exposed in British American Tobacco Ltd v Western 

Australia (2003) 200 ALR 403; 77 ALJR 1561, which is further mentioned 

below. 
148

  That is, relevantly, within three months of the coming into effect of the 1905 

Act. 
149

  Judamia v Western Australia, unreported, WA Supreme Court, Library No 

950137, 23 January 1995. 
150

  Judamia v Western Australia, unreported, Full Supreme Court, Library No 

960114, 1 March 1996. 
151

 See http://www.austlii.edu.au/au/other/hca/transcripts/1996/P40/1.html 

 The High Court gave its ruling ex tempore without providing reasons.  
152

  The purport of the High Court’s decision to remit the whole matter to the 

Supreme Court was not clear. The Supreme Court treated all issues as open.  
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The addition of the Attorney attracted the further response that s 47A 

of the Limitation Act 1935 (WA) barred the suit. It imposes a similar 

requirement to that in the Crown Suits Act in regard to actions against 

persons sued on behalf of the State or performing functions under State 

laws.
153

  The defendants asserted that the Attorney General for the 

State was a person who attracted the operation of the latter provision.
.
 

They maintained their objections that the plaintiffs, by virtue of the 

limitation provisions in both the Limitation Act and the Crown Suits 

Act, should have commenced their action within three months of the 

constitutional breach occurring in 1905. 

 

The interpretive issues included whether: 

 

(a) a claim for a declaration
154

 that the 1905 Act was 

invalidly passed constitutes an ‘action’ for the purposes of 

s 6 of the Crown Suits Act; 

(b) the cause of action arose in 1905 or at the time of suit;
155

  

(c) ‘the Crown in right of the State of Western Australia’ in 

the Crown Suits Act referred only to the Crown in its 

executive capacity, and only to executive acts and 

defaults, so that the three months’ notice requirement was 

not relevant to failures in the legislative process;  

                                                 
153

  Section 47A imposes a true limitation (a defence that can be waived) 

whereas s 6 of the Crown Suits Act regulates the right to proceed (barring 

adjudication if the conditions on which it is predicated are not satisfied). 
154

 Of the kind granted in Dyson v Attorney General [1911] 1 KB 410.  
155

 The State contended for 1905 when the failure to table did not take place. 

The plaintiffs submitted that s 70 provided for a standing appropriation that 

accrued annually upon default, resulting in a current default. Regarding the 

nature of appropriation provisions, see E Campbell, ‘Parliamentary 

Appropriations’ (1971) 4 Adelaide Law Review 145, T Daintiff, ‘The Legal 

Effects of the Appropriation Act’ [1998] Public Law 552, Brown v West 

(1990) 169 CLR 195, 207 (Mason CJ, Brennan, Deane, Dawson and Toohey 

JJ). See also Permanent Trustee Australia Ltd v Commissioner of State 

Revenue [2004] HCA 53 [24]; Alcock v Fergie (1867) 4 WW & A’B (L) 

285 and Fisher v R (1901) 26 VLR 781, 800.  
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(d) the Attorney General was a ‘person’ within the meaning 

of s 47A of the Limitation Act.
156

 

 

6. The Decision at First Instance on Remitter 

 

Murray J addressed both the substantive and procedural issues.
157

 

Substantively, he found, in favour of the plaintiffs, ironically, that the 

1905 repeal
158

 did not comply with the tabling requirement. He held 

that s 2 of the 1890 Imperial Act preserved the tabling requirement, in 

s 32 of the 1850 Imperial Act, as a law “relating to… reservation”. In 

the normal course of events, non-compliance would have been fatal to 

the validity of the repeal legislation. But instead of holding the 1897 

and 1905 repeal Acts invalid, he ruled, procedurally, the suit could not 

be brought in the Supreme Court for several reasons. These included 

the Crown Suits Act point and the plaintiffs’ lack of standing.  

 

The defendants also argued that two legislative provisions had the 

effect of retrospectively validating any defects in the repeals. The first 

was s 2 of the Australian States Constitution Act 1907 (Imp). It 

provided that any bill, assented to by the Governor, that should have 

been reserved for the Royal assent and tabled should be deemed to be 

valid notwithstanding the failure to reserve and table it. Justice Murray 

held that s 2 was not applicable to save the 1897 and 1905 Bills. Since 

the Governor had in fact reserved them, they did not satisfy the first 

condition.  

 

Secondly, the defendants invoked the 1994 amendment to the 

Interpretation Act 1982.  His Honour held that s 76A of the latter Act 

gave retrospective effect to s 6 of the Australia Acts. Section 6 

                                                 
156

 The difficulties of interpreting “person” in a constitutional context are 

explored in Bass v Permanent Trustee Co Ltd (1999) 198 CLR 334. 
157

  Yougarla v Western Australia (1998) 146 FLR 128.  
158

  And by inference, the 1897 repeal. 
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stipulates that a State law respecting the constitution, powers or 

procedure of the State Parliament must comply with any applicable 

manner and form requirement. 

 

His Honour regarded s 6 as mandating observance of only those 

manner and form requirements that were imposed by a law of the State. 

Hence the only requirement concerning s 70 imposed by a State law 

that was relevant was that in s 73; namely reservation.
159

 He held that 

the repeal Acts were both laws respecting the constitution of the 

State
160

 and therefore fell within s 6.  

 

As both Acts had been reserved, as required by s 73 of the State 

Constitution Act 1889, they therefore satisfied the only condition of 

validity required by s 6. They were validated to the extent they were 

otherwise invalid. 

 

His Honour dismissed an argument that s 76A of the Interpretation Act 

was invalidly enacted because it failed to comply with the referendum 

requirement in s 73(2)(e) of the Constitution Act. The argument 

assumes that s 76A altered the Governor’s role in assenting to bills, 

under s 2 of the Constitution Act, by terminating the reservation 

requirement prior to 1986.
161

 

 

Finally, he rejected the plaintiffs’ submission that where a legislative 

measure was a nullity by reason of a failure to comply with a 

                                                 
159

 Since the 1842 and 1850 Acts, which imposed the tabling and proclamation 

requirements, were Imperial Acts, he held they did not come within s 6. 
160

  The Full Court subsequently considered Murray J had confused the notion 

of ‘the Constitution of the State’ with ‘the constitution of the Parliament of 

the State’.  
161

  His Honour simply asserted: “I do not think that it may be said that… s 76A 

expressly or impliedly affects the Constitution Act s 73.” (1998) 146 FLR 

128, 147 
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constitutional condition, it was constitutionally incurable by 

retrospective legislation.
162

 

 

7. Full Supreme Court 

 

On the second appeal to the Court of Appeal, the Full Court upheld the 

primary judge regarding the plaintiffs’ lack of standing, and the action 

being barred by failure to give the requisite notice. It accepted as 

correct the earlier holdings of Owen J and the first Full Court regarding 

the plaintiffs’ failure to give notice under the Crown Suits Act (WA). 

However, it overturned the finding of Murray J that the 1897 and 1905 

repeals were invalid. It rejected, however, his view that those invalid 

repeals had been retrospectively validated by force of s 76A of the 

Interpretation Act (WA), insofar as it purported to deem the Australia 

Acts to be in force in 1897 and 1905. 

 

(a) Standing 

 

The Court confirmed the primary Judge’s holding that the plaintiffs 

lacked standing, particularly as they no longer were seeking monetary 

damages.
163

 Ipp J held that they had an insufficient material interest in 

the outcome to sustain standing. He further held that to show 

deprivation of benefit due to the State’s failure to observe the 

requirements of s 70, they should have provided evidence to prove that 

amounts paid by the State, otherwise than under s 70, were insufficient 

to make up for any default.
164

 

 

                                                 
162

 Based on Akar v Attorney General of Sierra Leone [1970] AC 853 and 

University of Wollongong v Metwally (1984) 158 CLR 447. 
163

  (1999) 21 WAR 488, 496–497 (Ipp J); 509-510 (Anderson J); White J 

agreeing, at 529. See M Aronson, B Dyer and M Groves, Judicial Review of 

Administrative Action, 3
rd

 Ed, LBC Information Services, 2004, 654-655.  
164

  Ipp J saw the plaintiffs as asserting merely a cultural interest to have the 

record set straight; 21 WAR, 497-498 [9] [13]-[15]. Anderson J, 509-510 

[77-78], held they had no expectation of monetary gain, hence no special 

interest.  
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(b) Procedural Defences 

 

With respect to the special defences that had been raised by the 

respondent based on the Crown Suits Act (WA) and the Limitation Act 

(WA), Ipp J saw no point in considering the matter afresh given that all 

earlier West Australian courts
165

 had rejected the argument that those 

Acts were not applicable.
166

 Anderson J also was not prepared to 

depart from the views previously expressed by his fellow Justices.
167

 

He was prepared to concede that the Attorney-General could be sued 

as the representative of the State in its legislative capacity. But since 

the appellants had not sued the Attorney-General within three months 

of the enactment of the 1905 repeal bill the action could not be 

maintained.
168

 

 

The issues of construction of the limitation provisions themselves are 

too particular to warrant further exploration in this thesis other than to 

mention two arguments, which the appellants advanced in reply, on 

these procedural aspects. Both may have continuing constitutional 

ramifications.
169

 

 

The first contention was that the State legislature was incompetent to 

impose a statutory limitation on actions based on non-compliance with 

manner and form restrictions. It would have the practical effect of 

repealing entrenched provisions such as s 70. The State could pass 

                                                 
165

  Owen J (striking out pleadings, WA Supreme Court, Library No 950137, 23 

January 1995), the Full Court in Judamia v Western Australia (unreported, 

Full Supreme Court, Library No 960114, 1 March 1996) and Murray J at 

first instance the second time. 
166

  (1999) 21 WAR 488, 507 [66-67]. 
167

  Ibid, 523-524 [142]-[145]. 
168

  Ibid, 524-527 [149]-[157]. This was because the Attorney was, in his view, 

a ‘person’ for the purposes of s 47 of the Limitation Act (WA). Accordingly, 

the suit against him was subject to a three-month limitation period. 
169

  I first explored the basis for these submissions in ‘Waiting for the Second 

Shoe to Fall: The Unresolved Issues in Yougarla v Western Australia’, 

(2002) Australian Association of Constitutional Lawyers conference, 

http://www.gtcentre.unsw.edu.au/Conference-Papers-February-2002.asp. 
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invalid legislation and then place strict procedural bars on vindicating 

the breach.
170

  Reasonable limitations on suit might be in order to 

preclude suing for a monetary claim based on an unconstitutional 

statute.
171

 This should not apply, however, where a declaration sought 

recognition of a continuing unconstitutional state of affairs. These 

contentions received no support from the Supreme Court.
172

 

 

Secondly, the appellants argued Yougarla was a suit in federal 

jurisdiction.  This was because it involved s 106 of the Commonwealth 

Constitution.
173

  It therefore attracted ss 64 and 79 of the Judiciary Act 

1903 (Cth).  Section 64
174

 arguably deprives a State of any ‘Crown’ 

immunity from suit that it may otherwise enjoy. Rather, it requires 

courts exercising federal jurisdiction to treat States as if they were 

ordinary subjects.  If s 64 assimilates a State to a non-governmental 

litigant it goes beyond removing the State’s immunity from suit. It 

modifies the operation of the various States’ Crown Suits Acts.
175

  

Section 79 of the Judiciary Act (Cth) then comes into play. It provides, 

in effect, that, absent any relevant Commonwealth law, the laws of the 

relevant State
176

 relating to procedure apply so far as possible. It 

therefore ‘picks up’ any limitation provisions under relevant State 

laws.  In the case of an action based on non-compliance with a manner 

                                                 
170

 Citing Antill Ranger & Co Pty Ltd v Commissioner for Motor Transport 

(1955) 93 CLR 83 and Commissioner for Motor Transport v Antill Ranger 

& Co. Pty Ltd (1956) 94 CLR 177, 180 (PC). 
171

 Barton v Commissioner for Motor Transport (1957) 97 CLR 633. See also 

Mutual Pools & Staff Pty Ltd v Commissioner of Taxation (1994) 179 CLR 

155. 
172

 The issue was shortly dismissed by Murray J at first instance and not 

addressed by the Full Supreme Court on appeal. 
173

 Section 106 could give rise to a matter ‘arising under the Constitution’ (s 76 

(i)) on the basis that it requires an amendment to the ‘Constitution of the 

State’ to be ‘in accordance with [that Constitution]’: see Burt CJ, in Western 

Australia v Wilsmore [1982] WAR 179, at 183-184.  
174

 Section 64, so far as relevant, reads: “In any suit to which the 

Commonwealth or a State is a party, the rights of the parties shall be as 

nearly as possible the same…as in a suit between subject and subject”. 
175

 Except where, as in the case of s 6 of the Crown Suits Act, it subjects any 

suit against the State to a limitation condition.  
176

 That is, the State in which the suit is heard. 
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and form requirement, no such limitation is applicable in Western 

Australia.
177

 The Judiciary Act (Cth), on its proper construction, leaves 

no room for the Crown Suits Act 1947 (WA) to operate.
178

 

 

The appellants sought to raise the issue of the Judiciary Act (Cth) 

before the Full Supreme Court by seeking to amend their pleadings at 

the commencement of the appeal hearing in Yougarla.
179

  The 

appellants maintained the issue was solely one of construction. The 

Solicitor General for Western Australia submitted, however, that the 

appellants’ contention potentially raised matters under the 

Commonwealth Constitution. These included s 109 inconsistency 

between ss 64 and 79 of the Judiciary Act (Cth) and s 6 of the Crown 

Suits Act (WA), the power of the Commonwealth Parliament to pass s 

64,
180

 and whether the Commonwealth Parliament could regulate the 

immunity of a State.
181

  The appeal could not, therefore, proceed unless 

notices were served on Attorneys General under s 78B of the Judiciary 

Act (Cth). Faced with the delay that would have ensued, the appellants 

did not pursue the point at that stage.
182

 

 

(c) Substantive Issues 

 

                                                 
177

 This presumes ss 5 and 6 of the Crown Suits Act are not applicable since 

they do not address the State as a [natural] “subject”.  
178  The plaintiffs also argued that s 106 of the Commonwealth Constitution, in 

requiring a State follow its own Constitution when altering it, presupposes 

the matter is susceptible of judicial review.  If so, a Crown Suits Act that 

frustrates the object of s 106 would be incompatible with the Constitution. 
179  It was only shortly before the hearing of the appeal that I, as counsel, 

appreciated the significance of the matter being in federal jurisdiction from 

reading Bass v Permanent Trustee Co Ltd (1989) 198 CLR 334. 
180

 Presumably the respondents were referring to the power under s 78 of the 

Commonwealth Constitution in conjunction with s 51 (xxxix).   
181

  Possibly raising the Melbourne Corporation doctrine impliedly limiting the 

Commonwealth’s powers to severely interfere with central State institutions 

(see Melbourne Corporation v The Commonwealth (1947) 74 CLR 31; re 

Australian Education Union; Ex parte Victoria (1995) 184 CLR 188 and 

Austin v The Commonwealth (2003) 77 ALJR 491).  
182

  Jurisdiction is not, however, a discretionary matter that can be left to the 

parties. Arguably, the Court should have satisfied itself whether it had 

jurisdiction.  
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Ipp J first rejected a submission by the State that s 5 of the 1890 

Imperial Act expressly confined the manner and form requirements to 

those provided in the Constitution Act itself. He considered s 5 should 

be read with s 2(a) of the 1890 Act given that s 2(a) expressly referred 

to the provisions of the 1842 and 1850 Acts which relate to the 

reservation of bills.
183

 

 

Turning to the specific issue of whether the 1890 Act retained the 

procedural requirements of proclamation in accordance with the 1842 

Act and the tabling requirement under the 1850 Act he rejected the 

appellants’ argument that those provisions must, as a matter of 

mechanics, attach to bills reserved under s 73 of the Constitution Act. 

The appellants’ argument was based on the proposition that, as at 

1890, the provisions of the earlier Acts no longer attached to bills of a 

specific content insofar as the classifications of bills required to be 

reserved under the 1842 and 1850 Acts had been exhausted. In 

particular, the appellants argued that s 32 of the 1850 Act no longer 

had any work to do in respect of its stated subject matter dealing with 

electoral districts in NSW. Ipp J did not accept that proposition.
184

 

 

He concluded that the provisions of s 32 of the 1850 Act had been re-

enacted by s 2(a) of the 1890 Act. Section 32 continued to apply when 

a reserved bill fell within one of the purposes enumerated in that 

provision. A bill to repeal s 70 did not fall within those specified 

classes. Accordingly, it did not attract the tabling requirement.
185

 

 

                                                 
183

  21 WAR, 500-501 [29-32]. For text of ss 2(a) and 5 see Appendix. 
184

  Ibid, 503-504 [45-46]. His Honour referred to the opinion of the Law 

Officers of 8 February 1897 (Sir Richard Webster, Attorney-General, and 

Sir Edward Carson, Solicitor-General; see note 136) to the effect that 

Western Australian bills altering the boundaries of electoral districts were 

required to be laid before the Houses of Parliament at Westminster. Ipp J 

took that as evidence that s 32 continued to have work to do prior to 1905.  
185

  Ibid, 504-505 [47-52]. His Honour did not go further and consider 

compliance with s 33 of the 1842 Act. 
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Anderson J held that the proclamation requirement in s 33 of the 1842 

Act only attached to bills required to be reserved in accordance with s 

31 of the 1842 Act. Those bills related to six categories of matters such 

as electoral divisions and the number of members of the Legislative 

Council. The 1897 repeal Act was not one of them. Therefore it did not 

have to be proclaimed consistently with the 1842 Act.
186

 

 

Anderson J further held that the 1897 and 1905 Bills to repeal s 70 did 

not have to comply with the tabling requirement in s 32 of the 1852 

Act.
187

 

 

White J differed from his brethren, however, in holding that the 

requirements for proclamation under s 33 of the 1842 Act applied to 

all bills that were required to be reserved, including the 1897 repeal 

bill, and not just bills requiring reservation as falling within the class 

of laws referred in s 31 of the 1842 Act. Since it had not been 

complied with, the 1897 Act was not validly enacted.
188

  With respect 

to the tabling requirement under the 1850 Act, he held that s 2(a) of 

the 1890 Act was concerned only with bills falling within the specific 

categories enumerated in the 1850 Act itself. Therefore it did not apply 

to bills reserved under s 73 of the Constitution Act.
189

 

 

(d) Validating Defences 

 

Ipp J did not address the respondents’ argument concerning the 

validating effect of the Australian States Constitution Act 1907 (Imp). 

He did address their argument that s 76A of the Interpretation Act 

                                                 
186

  Ibid, 513-516 [91-108] His Honour’s conclusion differs from the view of the 

Imperial Government in 1905 that the 1897 repeal had been ineffective. See 

reference to Law Officers’ opinion, notes 136, 183. 
187  Ibid, 517-518 [118]. He held the tabling requirements of s 32 only applied to 

bills “sought to be passed for the purposes enumerated, as to which the 

repeal of s 70 of the Constitution is not one.”   
188

  Ibid, 534-535 [196-198].   
189

  Ibid, 532-533 [187]-[189].   
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1984 (WA) retrospectively applied ss 6 and 9 of the Australia Acts to 

all bills passed by the Western Australian legislature prior to 1986. 

This meant, in accordance with a strict reading of s 6, that compliance 

with any Imperial manner and form provisions, such as tabling and 

proclamation, was not required; further, if s 9 operated retrospectively, 

reservation of the 1897 and 1905 repeal bills had not been necessary. 

His Honour agreed with White J in reversing the holding of Murray J 

at first instance. Murray J had held that the 1897 and 1905 bills were 

laws respecting ‘the constitution of the State’ and therefore, by virtue 

of s 6 of the Australia Acts, only needed to comply with manner and 

form provisions enacted by the State Parliament itself. That would 

have meant the 1842 and 1850 Imperial restrictions should be deemed 

not to be applicable. Ipp J agreed with White J that the test under s 6 

was not whether a particular law, such as the 1905 repeal bills, 

concerned the Constitution of the State; it was whether they were laws 

with respect to the constitution, powers and procedures of the 

Parliament. Clearly they were not, and therefore s 76A of the 

Interpretation Act (WA) could not retrospectively apply to validate 

any defects for non-compliance with manner and form 

requirements.
190

 

 

Anderson J also rejected the respondent’s argument that any defect in 

the 1905 repeal Act had been cured by the remedial provisions in the 

1907 UK Act. The latter Act only applied with respect to Acts that had 

been assented to by the Governor of the State contrary to requirements 

that a relevant bill should be reserved for the royal assent. Since the 

King had assented to 1905 bill it did not fall within the category 

validated by the 1907 Act.
191

 

 

                                                 
190

  Ibid, 505 [56].  Ipp and White JJ were clearly correct on this point. Ipp J was 

inclined to agree with Murray J that, if s 6 had applied, it would have 

supplanted any requirements to observe Imperial restrictions; 506 [60]. 
191

  Ibid, 520-521 [127]-[130]. 
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Justice Anderson agreed with Ipp and White JJ that, even if s 76A of 

the Interpretation Act (WA) gave a retrospective operation to s 6 of the 

Australia Acts, the 1897 and 1905 Acts repealing s 70 did not fall 

within the category of laws ‘respecting the constitution 

of…Parliament’ within the meaning of s 6.
192

  With respect to the 

respondents’ submission that s 76A of the Interpretation Act (WA) 

applied s 9(2) of the Australia Acts retrospectively 1897 and 1905 his 

Honour noted that there were “difficult arguments involving elusive 

concepts regarding retroactivity of legislation” which he would rather 

not go into.
193

 He also rejected the State’s argument based on s 106 of 

the Commonwealth Constitution that after 1901 the only manner and 

form requirements that were necessary for compliance were those in 

the Constitution Act itself, it being synonymous with the expression 

‘Constitution of the State’ in s 106. That, in the case of Western 

Australia, would have meant only s 73 of that Act. His Honour rejected 

that submission as self-evidently incorrect.
194

  

 

Regarding the validating defences, White J agreed with his brethren in 

rejecting that based on the 1907 Imperial Act
195

 and held that s 76A of 

the Interpretation Act (WA) had no effective operation upon the 1897 

and 1905 repeal Acts since the latter were not laws that fell within s 6 

of the Australia Act.
196

  His Honour also noted, without determining, 

the appellants’ argument that s 76A of the Interpretation Act (WA) 

could not validly have altered any requirement of s 73(1) of the 

Constitution Act because the 1978 amendment to the Constitution Act 

made it necessary for any change to s 73 to be approved by the electors 

at a State referendum in accordance with s 73(2) of the Constitution 

Act. In light of his Honour’s finding that the 1905 Act effectively 

                                                 
192

  Ibid, 521 [132]-[133].   
193

  Ibid, 522 [137].   
194

  Ibid, 522 [138]-[140]. 
195

  Ibid, 536-538 [208]-[211]. 
196

  Ibid, 539-540 [214]-[216]. 
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repealed s 70, it was unnecessary to consider the challenges to the 

validity of s 76A of the Interpretation Act (WA).
197

  

 

8. Observations on the Full Supreme Court Decision 

 

Strictly, most of the judicial opinions expressed by the Full Court are 

obiter dicta, given that the appeal was effectively dismissed on the 

ground, confirming Murray J, that the plaintiffs did not have standing 

to bring the claim.
198

 

 

Nevertheless, it is clear the Full Court did not deviate from previous 

views regarding the plaintiffs’ inability to surmount the procedural 

barriers to suit notwithstanding that it involved federal jurisdiction. In 

that regard, later High Court authority has supplanted their views.
199

 

 

On the substantive issues, the Court split over whether the 

proclamation requirement under the 1842 Act continued to apply. 

White J dissented. His view that s 33 of the 1842 Act had continuing 

effect subsequently received some endorsement from the High Court. 

All three judges, however, agreed that s 32 of the 1850 Act had a 

continuing operation as at 1905, but only in relation to bills for the 

specific purposes enumerated in that section. In the result they held 

that the tabling requirement under the 1850 Act did not apply to bills 

reserved under s 73 relating to the repeal of s 70. While they differed 

                                                 
197

  Ibid, 540 [216]. 
198  The Full Supreme Court did not mention Bateman’s Bay Aboriginal Bay 

Co-operative v Aboriginal Community Benefit Fund (1998) 194 CLR 247, 

the principal authority on which the appellants relied. In Bateman’s Bay, the 

High Court held that standing should be broadly conceded where a group of 

Aborigines stood to benefit from a legislative requirement.  
199

  In British American Tobacco Ltd v Western Australia (2003) 200 ALR 403; 

77 ALJR 1561 the High Court held the Crown Suits Act 1947 (WA) did not 

apply to an action to recover duties of excise levied by the State contrary to 

s 90 of the Commonwealth Constitution. The suit engaged federal 

jurisdiction and was therefore regulated by the Judiciary Act 1903 (Cth). 
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concerning the validity of the 1897 repeal that difference became 

academic as they all held the 1905 repeal effective. 

 

Concerning the validating defences, the Full Court, like Murray J, 

rejected the State’s contention based on the 1907 Imperial Act. They 

disagreed, however, with the primary Judge about the relevance of 

s 76A of the Interpretation Act (WA). Given their views that s 76A had 

no application, it became unnecessary to address the very complex and 

potentially destructive
200

 constitutional issues about the validity of that 

provision. 

 

Although s 106 of the Commonwealth Constitution attracted some 

attention, it was only in the narrow context of whether it confined the 

applicable manner and form provisions to those in the Constitution Act. 

The Court attributed no wider constitutional function to s 106. To the 

extent that the Court addressed the respondents’ submission it 

anticipated the High Court’s ruling that s 106 did not confine manner 

and form compliance to the provisions in s 73 of the Constitution Act. 

 

Finally, the Court’s interpretative approach should be considered.  

Primarily, its emphasis was literal and textual. However, some regard 

was had to relevant historic materials, particularly various Law 

Officers’ opinions. All judgments had regard to the legislative and 

historic context in which s 73 of the Constitution Act operated as part 

of a more complex set of Imperial Acts. No opinion, however, was 

influenced by the special history lying behind the inclusion of s 70.  

 

9. Special Leave to Appeal to High Court 

 

                                                 
200

  “Destructive” in the sense that, if s 73(2) of the Constitution Act is construed 

to apply to amendments like s 76A of the Interpretation Act, other West 

Australian legislation, such as the Australia Act Request Act 1985 (WA), 

might also be invalid for lack of approval by a referendum under s73(5). 
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The plaintiffs sought leave to appeal to the High Court.  This was 

granted.  One of the grounds raised in the Notice of Appeal was that 

the Crown Suits Act (WA) and the Limitations Act (WA) were not 

relevant to the suit because the matter was in federal jurisdiction. The 

Judiciary Act (Cth) therefore regulated the action. 

 

At the special leave application
201

 the Solicitor General for Western 

Australia sought to have the ground relating to the Judiciary Act 

excluded from the appeal.
202

 This the Court declined.
203

 

 

Before the appeal was heard, however, Gummow J directed that, in 

view of the many complex issues involved, the appeal should proceed 

by two stages. First, the central issue of whether the 1897 and 1905 

repeal Acts had to be tabled and proclaimed in a certain way would be 

addressed. Then, if the plaintiffs succeeded on that point, the myriad 

other issues would be argued later. As it happened, the appeal was 

determined on the constructional issues. Consequently the question 

whether the Judiciary Act supplanted the State’s Crown Suits 

legislation was not decided by the High Court.
204

 

 

The resort by the State to the Crown Suits Act (WA) to defeat 

constitutional claims was a matter that eventually had to surface in the 

High Court. In September 2003, in British American Tobacco Ltd v 

                                                 
201

  Yougarla v Western Australia, special leave application 4 August 2000 

http://www.austlii.edu.au/au/other/hca/transcripts/1999/P64/1.html. 
202

  Arguing that the applicants had abandoned their objection in the Full Court. 
203

  Yougarla v Western Australia, special leave application, note 201 above. 

Gummow J stated: “[I]f federal jurisdiction was being exercised, it cannot 

be brushed over. … [I]t is a pure question of law.”  His Honour has since 

lamented that federal jurisdiction is often overlooked; W Gummow, ‘Book 

Review: Cowen and Zines’s Federal Jurisdiction in Australia Third Edition’ 

(2004) 32 Federal Law Review 163, 165-166. 
204

  The question of the effect of s 64 of the Judiciary Act 1903 (Cth) upon State 

immunity arguably by-passes a prior and more fundamental issue: Does the 

Commonwealth Constitution, in making the States amenable to suit in some 

instances, deprive them of an immunity they might otherwise enjoy?   
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Western Australia,
205

 the High Court accepted as correct an argument 

similar to that which the appellants had sought to advance before the 

Supreme Court in Yougarla. In the light of the High Court’s later 

decision, the eight opinions expressed by the Supreme Court at various 

times in Judamia-Yougarla that the suit was statute-barred must now 

be doubted.   

 

10. The Constructional Issues: the High Court’s response 

 

On the substantive issues the High Court held that the repeal of s 70 in 

1905 was legally effective in removing s 70 from the Constitution 

Act.
206

 This was because the Aborigines Bill 1905 (WA) was reserved 

in accordance with s 73 of the Constitution Act (WA), assented to by 

His Majesty, and that assent had been properly proclaimed in Western 

Australia pursuant to s 33 of the 1842 Act. As this disposed of the 

challenge it was not necessary for the Court to address the other 

reserved issues. 

 

Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ held 

that s 33 of the 1850 Act, to the extent it required tabling of reserved 

bills before the Westminster Parliament, had ceased to be applicable 

upon the establishment of a fully elected, bicameral legislature for 

Western Australia in 1893. Accordingly, it no longer applied to 

reserved bills in 1905.
207

 

 

Kirby J differed from the majority. He considered that the 

proclamation and tabling requirements were not applicable to either of 

the repealing bills. In his view, the tabling requirement imposed under 

                                                 
205

  (2003) 200 ALR 403; 77 ALJR 1561, see note 199. 
206

  The High Court majority, in their joint reasons, found that the proclamation 

requirement was applicable, and hence, impliedly, the 1897 repeal failed for 

want of compliance. The failure was irrelevant, however, given the 

effectiveness of the 1905 repeal. 
207

  This was contrary to what Murray J had decided at first instance. 
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the 1850 Act has ceased to operate in 1870 when a fully representative 

Legislative Council was constituted for the colony. 

 

A close examination of the Court’s reasoning demonstrates that there 

are logical difficulties and inconsistencies in both judgments.  This 

point cannot be confined to the way they dealt with the appellants’ 

submissions.  What is remarkable about the joint judgment is that it 

adopts reasoning that is inconsistent with both the arguments put by 

the respondents
208

 and the reasons of the judges in the Full Court of the 

Supreme Court.
209

  Only Kirby J in his reasoning reflects some 

acceptance of the respondents’ contentions.
210

  However, the parties 

aside, the technical analysis of the various Imperial and colonial Acts 

is hardly edifying to a wider audience. 

 

(a) The joint judgment 

 

The first issue was: Did s 2(a) of the 1890 Imperial Act
211

 preserve and 

continue s 33 of the 1842 Act, making it applicable to legislation 

reserved under s 73 of the Constitution Act?
212

 If so, because s 33
213

 

required certain bills to be reserved for assent, and assent to be 

proclaimed in a specified manner, the 1897 and 1905 Repeal Bills 

would have had to be proclaimed accordingly. 

 

                                                 
208

  The respondents relied substantially on legislative history and historical 

materials of colonial office practice. Their principal argument was that the 

1842 proclamation and the 1850 tabling requirements were tied to bills for 

specific purposes connected to legislative arrangements existing only for a 

certain time, so that the manner and form restrictions lapsed when those 

purposes were spent, or did not apply to a repeal of s.70, because it did not 

fit the specific purposes referred to in the 1842 and 1850 Acts. 
209

   Ipp J, 21 WAR, 505, and Anderson J, ibid, 519, accepted the ‘spent 

purposes’ argument. White J held, ibid, 532, that tabling under the 1850 Act 

applied to the classes of bills required to be reserved under that Act, 

exclusive of the class of bills reserved under s 73 of the Constitution Act.   
210

  His Honour accepted a version of the ‘spent purposes’ argument; 207 CLR 

344, 388-389 [125]-[128].  
211

  Section 2, so far as relevant, is set forth in the Appendix. 
212

  (2001) 207 CLR 344, 354 [14]. 
213

  In its application to Western Australia by virtue of s 12 of the 1850 Act. 
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Section 2(a) purported to repeal such parts of the 1842 and 1850 Acts 

as were ‘repugnant’ to s 76 of the 1889 Bill for the Constitution Act. 

The extent to which the 1842 and 1850 Acts were repugnant, and 

hence repealed, depended on the two provisos in s 2.
214

   

 

With regard to the proclamation requirement, their Honours noted that 

s 33 of the 1842 Act provided that no bill “so reserved” for the royal 

assent should have any effect in the Colony unless the assent were 

proclaimed in a way therein specified. They commented:   

One evident purpose of par (a) of s 2 of the 1890 Imperial Act 

was to carry over s 33 (read as required by s 12 of the 1850 Act) 

from the legislative arrangements in Western Australia operative 

at the time of the 1890 Imperial Act to the reservation required 

by s 73 of the WA Constitution Act in respect of certain bills to 

be passed by the new bicameral legislature.
215

 

 

Coming to whether the tabling requirement in s 32 of the 1850 Act 

applied to the Aborigines Bill 1905 (WA), their Honours stated:   

Whilst the Legislative Council of 1870 was in operation, the 

requirement of tabling found in s 32 of the 1850 Act had 

"relate[d] to the colony of Western Australia", within the 

meaning of s 2 of the 1890 Imperial Act. The issue in this case 

is whether, on the footing that this requirement was repugnant 

to the WA Constitution Act, nevertheless it was preserved by 

par (a) of s 2 so as to apply to any bill to repeal the operation of 

s 70 of the WA Constitution Act.
216

 

Their Honours concluded that s 32 of the 1850 Act had no application 

to the bill for the 1905 Act.
217

 They continued: 

                                                 
214

  Ibid, 355 [19]. The crux of the appellants’ case was the first proviso in 

s 2(a). It provided that the provisions of the 1842 and 1850 Acts “which 

relate to … the reservation of Bills for the signification of Her Majesty’s 

pleasure thereon” should apply to bills to be passed by the Legislative 

Council and Assembly.   
215

  Ibid, 357 [27]. 
216

  Ibid, 358 [29]. 
217

  Ibid, 358 [32]. Their Honours noted that the four classes of action in s 2(a) 

(assenting to bills, reservation of bills for assent, Governors’ instructions 

relating to reservation, and disallowance of colonial Acts) were executive 

means by which the Imperial Government controlled colonial affairs. 

http://www.austlii.edu.au/au/legis/wa/consol_act/ca1889188/s2.html


 67 

Imperial laws, in particular the 1842 Act and the 1850 Act, had 

dealt with these subjects. Imperial law had dealt also with 

tabling at Westminster, but that was not one of the matters 

which s 2(a) was concerned to apply to the system of 

government established by the WA Constitution Act. It perhaps 

is significant that, whilst the matters identified in s 2(a) were of 

interest to the executive branch of the British Government, 

tabling was concerned with the interest of the legislature in 

colonial affairs. Tabling was apt to stimulate parliamentary 

scrutiny. [Emphasis added]
 218

 

 

 

Their Honours thus treated tabling as a matter that was not expressly 

mentioned among the four categories specified in s 2 (a) of the 1890 

Imperial Act, it being essentially a legislative measure whereas the 

categories listed in the proviso pertained to executive action.
219

  

 

Whether tabling requirements were ‘picked up’ by s 2(a), however, 

depends upon the compass of the expression ‘relate to’. The joint 

judgment in treating tabling as something distinct and separate from 

reservation removes tabling from the ambit of the proviso. The nub of 

the issue is clear: Should tabling in the Imperial Parliament be so 

divorced from reservation? That is a matter that cannot be considered, 

in the abstract, on the basis that the relevant executive action (advising 

the Queen concerning assent to a reserved bill) had no relationship 

with parliamentary affairs. Where mandated, tabling in the Imperial 

Parliament was an essential part of the legislative process interposed 

between reservation and assent. Its purpose was to subject the Queen’s 

Ministers to Parliamentary opinion that could affect their advice to the 

Sovereign about whether assent should be given to the tabled bill. 

Parliamentary procedures were therefore not irrelevant or extraneous to 

executive action. 

 

                                                 
218

  Ibid, 361 [37].  
219

  See note 217. 
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Their Honours considered that, ultimately, the issue turned on the 

proper construction of the relevant provisions in the 1842 and 1850 

Acts. Commencing with s 32 of the 1850 Act, they noted that it 

effectively empowered the Legislative Council, established in 1870, to 

alter specific categories of laws. These were bills dealing with the 

election of members of the Legislative Council, their qualifications, the 

establishment, in place of that Legislative Council, of a bicameral 

legislature, and the vesting of the powers and functions of the 

Legislative Council in any such substituted legislative Houses. That 

power of alteration was subject to two provisos. Approaching the 

provisos out-of-order their Honours noted that the second proviso, 

concerning tabling, required a copy of such bill (i.e., dealing with any 

of those specified categories) to be tabled at Westminster before the 

Royal assent could be signified. This was seen to qualify the power 

conferred by s 32 to alter laws previously in force under the 1850 Act 

concerning the subject matters listed in s 32.
220

  They then turned to the 

first proviso, which read: 

 Every Bill which shall be passed by the Council in any of the 

said Colonies for any of such Purposes shall be reserved for the 

Signification of Her Majesty's Pleasure thereon. 

 

However, they then noted s 33 of the 1850 Act. It provided that the 

provisions of the 1842 Act concerning bills reserved for the royal 

assent were to be applicable “to every bill so reserved under the 

provisions of this [1850] Act”. This, as their Honours saw it, made the 

provisions concerning reservation spelt out in the 1842 Act applicable 

to bills reserved under the 1850 Act. Central to their reasons, they 

stated: 

                                                 
220

  Ibid, 362 [39]-[41]. The proviso read: "a Copy of such Bill shall be laid 

before both Houses of Parliament for the Space of Thirty Days at the least 

before Her Majesty's Pleasure thereon shall be signified".  
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The true operation of the 1850 Act is of prime importance for 

the appellants' case. Several points may now be made 

respecting s 32. First, the effect of s 32, broadly put, was to 

empower the Legislative Council established in 1870 to alter 

the laws otherwise providing for (i) the election of the elective 

members of the Legislative Council and the qualification of 

electors and elective members; (ii) the establishment of a 

bicameral legislature; and (iii) the vesting in that bicameral 

legislature of the powers and functions of the Legislative 

Council. Secondly, that empowerment would be spent, or the 

occasion for its exercise would no longer arise, once proviso 

(b) to s 2 of the 1890 Imperial Act became effective and the 

new bicameral system was instituted; the repeal of s 32 by s 2 

of the 1890 Imperial Act for repugnancy to the WA 

Constitution Act would then be effective and, as a provision of 

the 1850 Act relating to "the constitution, appointment, and 

powers of the Legislative Council of the colony of Western 

Australia" (the words of proviso (b)), s 32 would no longer 

"continue in force". Thirdly, that repeal of s 32 necessarily 

would take with it the proviso respecting tabling. Fourthly, the 

terms of s 33 respecting reservation, the subject of the other 

proviso to s 32, indicated that the Imperial legislation had 

distinguished between the two provisos. 

 

What par (a) of s 2 of the 1890 Imperial Act carried over was 

the same subject-matter in the 1842 Act as had been rendered 

applicable to the Legislative Council by the use of the same 

terms in s 12 of the 1850 Act as those later employed in 

par (a).
221

  

 

It is the second step in the main argument that is logically 

questionable. Does it necessarily follow that, because s 32 had a prior 

operation fitted to certain historic purposes, the procedural action of 

tabling could not be detached and grafted onto a different set of 

purposes? 

 

                                                 
221

  Ibid, 363 [43-44]. 
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Their Honours turned to s 31 of the 1842 Act. It required six specific 

categories of bills to be reserved.
222

 Some related to matters 

concerning the legislature. Others did not. They continued: 

The specification in s 31 of the 1842 Act of those bills which in 

every case required reservation was repugnant to s 73 of the 

WA Constitution Act…. The 1844 Act had no other relevant 

operation and was not saved by either proviso to ss 2 of the 

1890 Imperial Act. That left, within proviso (a), the opening 

portion of s 31 of the 1842 Act, which has been set out above. 

That proviso also saved and applied to the new structure 

established by the WA Constitution Act s 32 and s 33 of the 

1842 Act as they had been applied by s 12 of the 1850 Act to 

the Legislative Council.
223

 

 

Returning to the operation of s 2 of the 1890 Imperial Act and to s 73 

of the Constitution Act they noted that the terms of the proviso in s 2(a) 

of the former applied the relevant provisions of the earlier Imperial 

Acts to bills to be passed by both the Legislative Council and the 

Assembly.  They then posed the question: What bills were, by virtue of 

proviso 2(a), to be subject to the continuing operation of the provisions 

of the earlier Imperial laws? This depended on which of the earlier 

provisions were repugnant to s 73 of the Constitution Act. Any such 

conflicts were to be resolved by s 2. That provision 

[b]rought about repeal of the earlier laws to the extent of such 

repugnancy but preserved and excepted from that repeal 

provisions of the earlier legislation which dealt with the four 

categories of Imperial control listed in the proviso and supplied 

manner and form for such methods of Imperial control.
224

  

They added: 

                                                 
222

  These were bills (i) altering the divisions of the several districts represented 

in the Legislative Council or establishing new divisions; (ii) altering the 

number of members of the Legislative Council to be chosen by those 

districts; (iii) increasing the number of members of the Legislative Council; 

(iv) altering the Governor’s salary; (v) or those of judges; and (vi) altering 

customs duties. 
223

  Ibid, 364 [47]. 
224

  Ibid, 365-366 [52]. 
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The provisions of the earlier legislation thus preserved were to 

apply to bills to be passed by the Legislative Council and 

Assembly; in particular the provisions in the 1842 Act (and s 

12 and s 33 of the 1850 Act) with respect to reservation were to 

apply to those bills which s 73 required the Governor to reserve 

for the signification of Her Majesty's pleasure.
225

  

 

The consequence, as they saw it, was that the provisions of the 1842 

Act and s 33 of the 1850 Act concerning reservation (including the 

1842 requirement about proclamation) were to apply to those bills 

which s 73 required the Governor to reserve for the royal assent. But 

those provisions excluded any tabling under s 32 of the 1850 Act. That 

finding concluded the issue against the appellants. 

 

Their Honours referred to the opinions of the English law officers that 

had been provided to the Court.
226

 They were not prepared, however, 

to derive any authoritative guidance from them.
227

 Similarly, their 

Honours sought no guidance from a consideration of the history and 

purpose lying behind the inclusion of s 70 in the WA Constitution.
228

  

 

(b) Reasoning of Kirby J. 

 

To answer the critical issues, Kirby J entered what he called “the 

labyrinth of Imperial law”.
229

 Noting the historic genesis of s 70, his 

Honour accepted that it was clearly intended for the benefit and 

protection of Aboriginal people of Western Australia. In that context it 

would have been reasonable to expect that a requirement for Imperial 

scrutiny should be entrenched by way of reservation.
230

  To determine 

whether the earlier Imperial manner and form requirements had 

continued until 1905, Kirby J considered it necessary to determine 

                                                 
225

  Ibid, 366 [53]. 
226

  Ibid, 366 [56]. This was because the opinions were often addressing 

confusing colonial legal situations at the end of the 19th Century. 
227

  Ibid, 366 [56]-[57] 
228

 References to “Aborigine(s)”, for example, only appear twice, one being the 

name of the 1905 Repeal Act. 
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whether the 1890 Imperial Act remained in force in 1905 and 

incorporated the tabling requirement contained in s 32 of the 1850 

Act.
231

  

 

This depended, first, on whether the proviso in s 2(a) of the 1890 Act 

preserved the relevant provisions in the 1842 and 1850 Act insofar as 

they related to the giving and holding of assent and the reservation of 

bills for the signification of assent.
232

 His Honour read the crucial 

expression, “relate to”, broadly, holding that the tabling requirement 

could be viewed as relating to the machinery for the signification of 

the royal assent. Arguably, his interpretation is the more persuasive if 

the legislative process, from reservation to assent, including tabling, is 

seen as a composite sequence of steps, rather than disconnected 

integers. 

 

However, the key issue, as Kirby J saw it, was: had any residue of s 32 

survived until 1890? In his opinion the content of s 32 must be 

considered at the time of its enactment, 1850. The reference to “such 

bills” in s 32 should be read as applying only to the class of bills 

specified in that section. The class of bills so specified were directed at 

laws to be passed by a Legislative Council of the kind then constituted 

(in New South Wales) prior to its elevation to a fully representative 

Council at a later date.
233

 Section 32, therefore, had no application to 

events subsequent to the conversion of the Western Australian 

Legislative Council to a more advanced constitutional status. Hence, 

unless there was some other basis for holding that the 1890 Imperial 

Act had preserved some feature of s 32, it should be taken to have 

expired as at 1870 when the newly constituted Legislative Council was 

                                                                                                                    
229

  Ibid, [101]. 
230

  Ibid, [103]-[107]. 
231

  Ibid, [114]. 
232

  Ibid, [119]. 
233

  1870, in the case of Western Australia. 
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established. The possible survival of a residue of s 32 beyond 1870 

was precluded, in his Honour’s view, because the 1850 tabling 

condition was confined to bills explicitly for the purposes in s 32. 

Those purposes did not encompass alteration of s 70 of the 

Constitution Act. Therefore, s 32 had no continuing or extended 

operation to such a bill.
234

 

 

In that regard his Honour took a view similar to that of the Full Court. 

He accepted, however, that s 33 of the 1850 Act, which preserved the 

proclamation requirements of the 1842 Act, had been picked up and 

preserved by the 1890 Act. Its continued operation, by virtue of s 33 of 

the 1850 Act, was not confined to any of the ‘purposes’ set forth in 

s 32. Therefore s 33 of the 1842 Act was capable of translation to later 

bills irrespective of their content. Kirby J concluded, therefore, that no 

defect owing to manner and form non-compliance invalidated the 1905 

Act. That enactment satisfied any Imperial law that remained part of 

the ‘Constitution of the State’. It therefore conformed to the 

requirement in s 106 of the Commonwealth Constitution that it be 

enacted in accordance with the State’s ‘Constitution’. Accordingly s 70 

had been duly repealed.
235

 

 

With respect to the continuing force of s 33 of the 1842 Act His 

Honour’s reasoning accords with the plurality Justices. It too depends 

on whether the 1842 proclamation requirement, re-enacted to cover a 

wider spectrum of reserved bills than those to which it had previously 

been confined in the 1842 Act, can be distinguished, substantively, 

from the 1850 tabling requirement. It could plausibly be so 

differentiated on the basis of the wording of the wording of ss 32 and 

33, respectively, of the 1850 Act. This was as a matter of the 

                                                 
234

  Ibid, [121]-[127]. 
235

  His Honour stated, ibid, at [132], that he did not recognize the 1907 Imperial 

Act as relevant. 
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legislative intent in 1850. But, it is submitted, the question then 

becomes: even if one can discern the intended scope of the 1850 

provisions when enacted, what did the 1890 Imperial Parliament 

intend when it enacted s 2 of the 1890 Act?  

 

If one takes an inter-temporal view of intention, it is arguable that 

those responsible for drafting the 1890 Imperial Act were not overly 

concerned about precise, historic niceties. Rather, they looked back on 

the 1842 and 1850 Acts as sources of precedents from which particular 

procedural devices, proclamation and tabling, could be selected. A 

more cynical view is that the 1890 drafters, faced with a confusing 

mélange of previous statutory provisions, resorted to broad, referential, 

clauses in s 2 of the 1890 Act, with no clear understanding of the 

intended operation of the previous manner and form requirements. 

Either way, the argument that s 32 of the 1842 Act was spent upon the 

conferment of bi-cameral government in 1890 fails, arguably, to 

account for the retention, through s 2(a) of the 1890 Act, of the 1850 

Act’s procedural provisions.
 236

 

 

That goes back full circle to the issue: Did tabling fall in the category 

of requirements that related to reservation and assent? When viewed 

from the 1890 perspective, the retention of tabling as a measure to 

protect s 70 is more than plausible. It is consistent with both a wide 

reading of “relates to”
237

 and with satisfying those Westminster 

parliamentarians who had pressed for the inclusion of s 70 in the 

Constitution Act (WA).
238

 

 

11. Other Matters Addressed by the High Court 

                                                 
236

  The 1850 provisions would seem to have also been rendered redundant. 
237

  As was held by Murray J at first instance: see (1998) 146 FLR 128, 138. 
238

  Thus recognising the historic background, discussed earlier in this Chapter, 

that s 70 was designed to alleviate the conditions of Aboriginal inhabitants 

of the colony. 
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(a) The effect of the 1907 Imperial Act 

 

Like the Supreme Court, the joint judgment rejected the argument that 

the Australian States Constitution Act 1907 (Imp) had remedied any 

defect that might have affected the validity of the 1905 Act.
239

 

 

Having concluded that the 1905 repeal was legally effective, there was 

no need to address other matters raised in argument. They did, 

however, comment on two matters. The first related to justiciability. 

The other concerned the binding effect of s 106 of the Commonwealth 

Constitution. 

 

(b) Justiciability  

 

The respondents submitted that the tabling requirement was non-

justiciable because it related to the procedures of Parliament at 

Westminster. This was rejected by the joint judgment. Their Honours 

noted that in Trethowan’s case
240

 Rich and Dixon JJ had treated 

manner and form requirements, involving the laying of colonial bills 

before the Imperial Parliament, as binding on subordinate 

legislatures.
241

  

 

Kirby J also held that compliance with relevant manner and form 

requirements was justiciable. He rejected the State’s submission that 

the Court could not determine the validity of the 1905 Act because it 

                                                 
239

  207 CLR at 367-368 [58-60]. Section 1(4) of the 1907 Act repealed, 

prospectively, the requirements for reservation and tabling that had 

previously applied to the statutes mentioned in the schedule. These included 

reservation of bills pursuant the 1842 Act and the 1850 Act. Section 2(1) 

then made effective bills that might have been invalid by reason of a failure 

by a colonial governor to reserve for the royal assent. Their Honours held 

that this was inapplicable to any defect in the 1905 Repeal Act since the 

1905 Bill had been assented to by the Sovereign, not the Governor. 
240

  (1931) 44 CLR 394, 418-419; 432-433. 
241

  Ibid, 368-369 [63]. 
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entailed interfering in the internal parliamentary procedures of the 

Imperial Parliament. The determination of whether that measure had 

complied with those procedural conditions did not, as he saw it, entail 

such an intrusion. This issue was not whether an Act of the United 

Kingdom Parliament was valid; rather the issue concerned the State 

law.
242

 

 

(c) Whether s 106 of the Commonwealth Constitution is the exclusive 

source of restriction 

 

The State’s submitted that s 106 of the Commonwealth Constitution 

had supplanted any previous manner and form requirements binding on 

the Western Australian Parliament. They argued s 106 confined the 

class of manner and form requirements to those actually specified in 

the Constitution Act (WA), it being the ‘Constitution of the State’ for 

the purposes of s 106. Without explicitly rejecting the proposition, the 

joint judgment noted that acceptance of that submission would be 

inconsistent with previous dicta of the Court.
243

 

 

Kirby J did not accept that s 106 of the Constitution, after 1901, 

exclusively specified the only kinds of manner and form restrictions 

that applied to the States. He observed: 

 Whilst there is ambiguity, and a degree of uncertainty, as to 

what precisely the expression "the Constitution of the State" in 

s 106 means, the better view is that the phrase is not confined to 

the respective Constitution Acts of the States as such Acts 

                                                 
242

  (2001) 207 CLR 344, 374-375 [79]-[82]. 
243

  Ibid, 369 [64], citing Brennan CJ in McGinty v Western Australia (1996) 

186 CLR 140, 171-2. Evatt J, in Stuart-Robinson v Lloyd (1932) 47 CLR 

482, at 491, recognised that ‘Constitution of the State’ in s 106 was capable 

of either a narrow (just the principal constitutional instrument) or a more 

expansive construction (embracing other statutes, including Imperial); see 

C Gilbert, ‘Federal Constitutional Guarantees of the States: Section 106 and 

Appeals to the Privy Council’ (1978) 9 Federal Law Review 348, 353. 
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existed in 1900, freed from all requirements of Imperial 

legislation that governed them before federation.
244

 

 

Regarding the situation of State courts he noted that the expression 

“Constitution of the State” would ordinarily be regarded as extending 

to include the State’s judicial system. Since the State courts had a 

continuing role under Chapter III of the Constitution it was unlikely 

that they did not form part of the State’s ‘Constitution’ as that notion is 

used in s 106.
245

 

 

His Honour concluded that s 106 had not expunged any residual 

manner and form provisions in Imperial legislation. The latter, 

including provisions continued by the 1890 Imperial Act, were part of 

the Constitution of Western Australia for the purpose of s 106 of the 

Constitution. Section 33 of the 1842 Act and s 32 of the 1850 Act 

were, therefore, possibly picked up and applied as part of the 

‘Constitution of the State’. 

 

C. OVERVIEW OF YOUGARLA 

 

The High Court faced an Herculean task in attempting to disentangle 

the complex web of interrelating Imperial and colonial legislation.
246

 

 

Regarding the constructional issues, both the joint judgment and Kirby 

J concluded that the 1905 repeal of s 70 had been validly achieved, 

although for different reasons. For both, the proviso in s 2(a) of the 

1890 Imperial Act preserved the proclamation requirement from the 

                                                 
244

  Ibid, [89]. This is consistent with the view of JA Thomson, ‘State 

Constitutional Law: The Quiet Revolution’ (1990) 20 University of Western 

Australia Law Review 311, 316. 
245

  Ibid, [94]-[96], citing Re Tracy; ex parte Ryan (1989) 166 CLR 518 where 

the High Court held that State courts formed part of the government of a 

State and were protected from Federal control by s 106.  
246

  Or, as Kirby J saw the Court’s task, to follow some elusive logical thread in 

order to emerge from the intricate legislative labyrinth: 207 CLR 344, 371-

372 [72]-[73]. 
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1842 Act but not the tabling requirement in the 1850 Act. For the joint 

judgment, this was because the 1850 tabling provision was not a 

requirement that ‘related to’ the reservation or assent to particular bills. 

Kirby J, on the other hand considered the tabling requirement as 

directed only to bills for the specific purposes enumerated in s 32 of 

the 1850 Act, those classes of bills having been superseded in 1870 

upon the coming of fully representative government in Western 

Australia.  

 

The joint judgment differed from Kirby J in the latter respect. They 

saw s 32 as having a potential, further, application in relation to certain 

bills post-1870, such as those dealing with the composition of the 

Legislative Council and the determination of electoral districts. These 

requirements came to an end, however, on the institution of fully 

elected Houses of Parliament in Western Australia upon the repeal of 

Part III of the 1890 Imperial Act in 1893.  

 

Three criticisms of the joint judgment can be made. First, in limiting 

the compass of bills that were capable of ‘relating to’ reservation the 

joint judgment adopted an unduly narrow textual interpretation. Their 

Honours drew no guidance from prevailing Imperial opinion 

concerning the significance of s 70. There is no reference in their 

judgment to any high constitutional policy or purpose.
247

 

 

Secondly, one can question the differentiation made by their Honours 

between s 32 of the 1850 Act, dealing with tabling, and s 33 of the 

same Act.  They regarded s 33 as preserving and continuing the 

proclamation requirement, imposed by the 1842 Act, in respect of all 

bills required to be reserved. Tabling was a sequel to reservation, and 

                                                 
247  In that regard their approach differs markedly from the approach of the 

plurality in Attorney General for Western Australia v Marquet (2003) 202 

ALR 233; see Chapter Six, Part D [Evaluation], Section 2. 
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something that occurred between reservation and assent. Yet it was 

dismissed as having no relationship with either reservation or assent. 

There is, arguably, incongruity between treating the tabling and 

proclamation in those disparate ways.
248

  

 

Thirdly, in considering the two provisos to s 32 in reverse order, the 

joint judgment is open to objection. It isolated the tabling requirement 

in s 32 from the maintenance of the proclamation requirements 

resulting from s 33. Though a minor matter, it arguably dislocated one 

from the other in a way that did not accord with the original legislative 

intent. 

 

The judgment of Kirby J enjoys the advantage of directness. His 

approach to s 32 of the 1850 Act largely avoided the need to untangle 

the very complex legislative threads that were knotted together as a 

result of the two provisos to s 2 of the 1890 Act. By confining the 

operation of s 32 to the duration of the 1870 model of the Legislative 

Council, Kirby J did not need to cut the 1890 Gordian knot. However, 

his judgment arguably entails an inconsistency insofar as he saw the 

proclamation requirements flowing from the 1842 Act as surviving 

post-1870, whereas the tabling requirements terminated on the 

substitution of a newly constituted Legislative Council in 1870. His 

strict textualist approach to s 32 at least has the virtue of simplicity 

when compared to other convoluted interpretative alternatives 

available. In the end, he adopted a literalist approach that, while 

referring to wider considerations such as historic background and 

                                                 
248

  Murray J in the Supreme Court held tabling was a sequel to reservation and 

part of the process leading to assent; see (1998) 146 FLR 128, 138-139. 

The term “relates to” is a wide one and …merely serves to identify a 

section of [the 1842 or 1850 Act] which is concerned with or provides 

the procedure in respect of the giving of the Royal Assent and the 

process of reservation of Bills for that purpose. 

 It may noted in that regard that s 1(4) of the 1907 Imperial Act in abolishing 

the tabling requirement in respect of certain classes of bills did so in the 

context of reservation. 
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legislative purpose, was not affected by them. He was not alone in that 

respect. 

 

The fact that the joint Justices differed from Kirby J, and the High 

Court differed from the various judgments in the Supreme Court,
249

 is 

significant. Each of the various judgments assumed there was some 

cogent, underlying legislative plan behind the incorporation of the 

1842 and 1850 Imperial manner and form restrictions into the post-

1890 West Australian Constitution. This may have been cloaked 

behind the referential formula in s 2 of the 1890 Imperial Act. It is 

apparent, however, that the imprecision of that formula left a number 

of interpretations open. This was aggravated by the fact that the earlier 

1842 and 1850 Imperial Acts were themselves variable in their 

operation. The object of those Acts was to adapt a process of transition 

to self-government, devised for one colony, New South Wales, to the 

circumstances of the other colonies. The attempt, in s 2 of the 1890 

Act, to discard some elements of the relevant 1842 and 1850 

provisions, while retaining others, was not only a recipe for 

incoherence. It is also possible that those who drafted s 2 did not think 

through its ramifications. Because s 2(a) is inherently ambiguous, any 

one of a number of interpretations, while not convincing, has some 

claim to plausibility. In those circumstances, one could have expected 

regard to Imperial policy towards indigenous people
250

 to have had 

some persuasive influence on the outcome. 

 

                                                 
249

  Kirby J shared common ground with the Full Supreme Court judgments 

insofar as they turned on the ‘exhausted 1850 purposes’ argument. Kirby J, 

however, differed from the Supreme Court in specifying 1870 as the 

terminal date. The Supreme Court judgments appear to contemplate the date 

of exhaustion might vary with the purpose. The High Court joint judgment 

did not rely on the ‘exhausted purposes’ argument but rather gave s 2 of the 

1890 Imperial Act a strict, literalist construction. 
250

  Such as, as the plaintiffs submitted, ascribing some premium to the Imperial 

concern for indigenous peoples or, as contended by the State, the substantial 

economic effects on the State that would result from resurrecting an 

obligation long thought to be extinguished. 
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To the extent the High Court dealt with the other issues of justiciability 

and the 1907 Imperial Act their conclusions are incontestable. 

Concerning the function of s 106 of the Commonwealth Constitution in 

giving effect to manner and form provisions, neither judgment 

attempted a conclusive interpretation of that provision. It is relatively 

clear, however, that the ‘Constitution of the State’ extends beyond the 

Constitution Act 1889, and that the latter is not the only source of 

applicable manner and form provisions in Western Australia. 

 

The result in Yougarla undoubtedly accords with the subjective 

intentions of the colonial legislators who pressed for the termination of 

s 70. After acquiring responsible government in 1890 successive 

colonial governments sought to undo the ‘bargain’ involving s 70 that 

they regarded had been unfairly foisted on them. The Imperial 

government from the time of Chamberlain’s volte-face in 1897 had 

emulated this colonial sentiment. That sentiment was reflected in the 

cablegram from the Secretary of State for the Colonies to the State 

Governor in 1905 communicating the need for an Act to validate the 

1897 attempt to repeal s 70. The Secretary instructed the Governor to 

convey to Mr Lyon Wiess the view that His Majesty’s Government did 

not intend a technical legal defect to stand in the way of confirming the 

repeal of the one percent obligation.
251

 It evidenced a disposition on 

the part of the Imperial and colonial authorities that manner and form 

limitations, which were seen to be increasingly inconvenient, should 

not be invested with undue gravity. 

 

If discerning the original intent of those who 1890 framed the 

1889/1890 constitutional settlement was the judicial objective, 

recourse to history would have disclosed the specific intent behind 

including s 70 in the Constitution Act 1889. Conversely, resort to 

                                                 
251

  Dispatch, Colonial Office Records, Public Records Office, England, 

Volume 79, Minute dated 2 November 1905.  
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historic context would have revealed the Chamberlain-Forrest deal in 

1897 as betraying a disposition on the part of the British Government 

to relinquish Imperial oversight of indigenous welfare in the colony. It 

indicated acquiescence by the Imperial Parliament in the removal of 

the one percent obligation. That was Chamberlain’s point in tabling the 

correspondence concerning the reserved 1897 bill. He probably 

anticipated there would be no serious objection to Her Majesty’s 

assenting to it. But to have regard to those negotiations would have 

required the Court to venture onto the slippery slope of subjective 

analysis of the legislators’ ‘intentions’.  

 

The predominant characteristic of Yougarla is the literalistic ‘black 

letter’ approach evident in the joint judgment’s restrictive reading of 

the expression “relate to”.
252

 That excluded a purposive reading that 

would have seen the tabling requirement as surviving the transition to a 

fully responsible, bicameral legislature. In that respect the joint 

judgment’s method of interpretation may be contrasted with the 

interpretative approach of the High Court in Attorney General for 

Western Australia v Marquet
253

 two years later. 

 

D. UNRESOLVED ISSUES IN YOUGARLA  

 

Issues that the High Court did not reach fall into four groups.   

 

1) Threshold issues including: 

(i) the standing of the appellants; and 

(ii) the relationship, as respondents, between the Attorney 

General and the State of Western Australia. 

 

2) Procedural issues concerning jurisdiction and limitations on 

bringing the action, in particular defences based on the Crown 

                                                 
252

  In s 2(a) of the 1890 Act. 
253

  (2003) 202 ALR 233, analysed in Chapter Six 
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Suits Act (WA), the Limitation Act (WA), and the effect on 

both those Acts, if the suit was one in federal jurisdiction, 

under the Judiciary Act (Cth); 

 

3) Assuming the 1897 and 1905 repeals were invalid, the effect of 

validating legislation, namely: 

(i) The Australian States Constitution Act 1907 (UK); and 

(ii) Section 76A of the Interpretation Act (WA), which, in 

turn, involves whether: 

a. the Australia Acts 1986 (UK and Cth) could be 

notionally given a back-dated application to the 

1897 and 1905 repeals; 

b. s 76A of the Interpretation Act (WA) could 

retrospectively change a legislative fact that a 

bill had not come into existence as an Act; 

c. s 76A itself was invalid by reasons of 

repugnancy with the UK version of the Australia 

Act, or inconsistency with the Australian 

version; and 

d. the Australia Acts were invalid in relation to 

Western Australia; and 

 

4) The relationship between the Commonwealth and State 

constitutions, in particular, the significance and relevance of 

s 106 of the Commonwealth Constitution. 

 

1. Threshold Issues 

 

(a) Standing 

 

The High Court in Yougarla did not have to consider the basis on 

which the appellants actually lost at first instance and before the Full 

Supreme Court. This was their failure to establish a basis for their 
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standing to sue.  In applying the ‘special interest’ test in Australian 

Conservation Foundation Inc v The Commonwealth
,
,
254

 the Supreme 

Court adopted a traditional, narrow approach in holding that the 

plaintiffs lacked a sufficient material interest in the proceedings 

because  they could not demonstrate some likelihood of financial 

benefit accruing to them individually.
255

  The fact that they abandoned 

any claim, specifically, for monetary compensation, seeking only a 

bare declaration regarding the continuing operation of s 70, was seen to 

aggravate their position regarding standing.
256

 The most extreme 

judicial view assumed an onus on the plaintiffs to establish that the 

State’s expenditure on Aboriginal affairs over the previous 100 years 

had not satisfied the annual one percent requirement.
257

  The 

proposition that standing is a matter to be established quantitatively by 

evidence is arguably novel and conflates standing and jurisdiction.
258

  

 

The contention that the plaintiffs could establish a statutory basis
259

 for 

standing as members of a specially delimited class, entitled to 

constitutional protection by reason of the Constitution Act, received no 

recognition.   

 

The Full Court judgments gave no consideration to Bateman’s Bay 

Local Aboriginal Council v Aboriginal Community Benefit Fund Pty 

Ltd
260

 even though it was cited to the Court at length.  The failure to 

                                                 
254

 (1980) 146 CLR 493. 
255

 See Murray J (1996) 146 FLR 128; (1999) 21 WAR 488, 496-498 (Ipp J); 

509-511 (Anderson J) and 529 (White J). 
256

 See (1999) 21 WAR 488, 496 (Ipp J). 
257

 See, ibid, 497-498 (Ipp J). 
258

  That is, in the sense that a court cannot embark on a hearing (jurisdiction) 

without proof that a person satisfies the condition of qualifying as a party. 
259

 In Onus v Alcoa of Australia Ltd (1981) 149 CLR 27 the High Court 

recognised that the protective purposes of a statute are relevant to whether 

members of the protected class have sufficient standing. The appellants 

relied on Onus as supporting standing but the Full Court did not refer to it. 
260

 (1998) 194 CLR 247. The appellants also cited Croome v Tasmania (1997) 

191 CLR 119 and R v Secretary of State for Foreign and Commonwealth 

Affairs; Ex parte World Development Movement Ltd [1995] 1 All E R 611 
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consider Bateman’s Bay did not pass without comment at the hearing 

of the special leave application.  Gummow J indicated that were 

standing to be considered by the High Court, regard should be taken of 

that case.
261

 

 

Had the High Court addressed standing it might well have reversed the 

position adopted in the lower courts. Arguably, the Western Australian 

approach to standing is not consonant with the High Court’s recent 

general approach to redressing public constitutional wrongs. This 

involves not only a generous approach to standing but also a 

willingness to adapt equitable remedies to vindicate public law 

grievances, particularly where declarations are sought.
262

 

 

(b) The Role of the Attorney General as Defendant in 

Constitutional Suits 

 

Yougarla did not clarify the relationship between a State Attorney 

General and the State itself, as defendants in constitutional suits.  In the 

Full Supreme Court, Anderson J accepted that the Attorney General 

may be an appropriate and, perhaps, the correct defendant in an action 

seeking a declaration of right. He took a different view, however, with 

respect to the State of Western Australia.
263

 

 

                                                                                                                    
(CA) as instances of a more flexible judicial approach to standing. This 

requires consideration of the nature of the matter and the relief sought. The 

judgments mentioned neither authority. 
261

 http://www.austlii.edu.au/au/other/hca/transcripts/1996/P64/1.html, at p 9. 

Kirby J commented that there might be an important question whether a 

member of the Aboriginal community in Western Australia had standing to 

agitate the issues of the validity of the protective provisions of the State 

Constitution. 
262

 See Truth About Motorways Pty Limited v Macquarie Infrastructure 

Investment Management Ltd (2000) 200 CLR 591 and Corporation of the 

City of Enfield v Development Assessment Commission (2000) 199 CLR 

135. 
263

 (1999) 21 WAR 488, 525-527. His Honour held, at 527, that even if an 

action is barred against the Crown by virtue of the Crown Suits Act1947 

(WA) it could be maintainable against the Attorney General as 

representative of the Crown in its ‘legislative capacity’. 
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While this was not a significant issue in the Yougarla litigation, it 

requires clarification.  Its most immediate significance in Yougarla 

concerned the interrelationship between the ‘Crown’ and ‘the State’ 

regarding the application of the Crown Suits Act (WA) and the 

Limitations Act (WA). 

 

At the higher level of the Commonwealth Constitution, another 

question remains. In matters arising under Chapter III, is ‘the State’ the 

proper defendant, though represented by the Attorney General?  

Ultimately, this entails the enquiry: What, precisely, is the 

constitutional notion of a ‘State’? This has already been mentioned in 

relation to possible constructions on s 106 of the Commonwealth 

Constitution.  Arguably, it has wider ramifications.
264

 

 

2. Procedural Defences 

 

In the light of British American Tobacco Ltd v Western Australia,
265

 

future reliance on State limitation bars to constitutional suits will not 

succeed in displacing the operation of the Judiciary Act 1903 (Cth).
266

 

 

3. Retroactive Validation 

 

The respondents relied on two post-1905 provisions as retrospectively 

validating the 1897 and 1905 Repeal Bills, if invalid. 

 

(a) The 1907 Imperial Act 

 

                                                 
264

 The matter goes beyond s 106 since Chapter III of the Constitution refers to 

the States in a number of instances, such as s 75 (iv). Covering Clauses 4-6 

of the Commonwealth of Australia Constitution Act 1901 (UK) also 

recognise the constitutional status of the “States”. In Leeth v The 

Commonwealth (1992) 174 CLR 455, 484, Deane and Toohey JJ considered 

the States “artificial entities”, the people of whom constituted those entities. 
265

  200 ALR 403; 77 ALJR 1561. 
266

  See notes 199 and 205 above. 
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The first was s 2(1) of the Australian States Constitution Act 1907 

(UK).  It operated to validate colonial legislation, which failed, where a 

Governor had assented to a bill when it should have been reserved for 

the Monarch’s assent.  Successively, Murray J
267

 and the Full Supreme 

Court
268

 rejected the respondents’ contention on the ground that s 2(1) 

only applied where reservation had not occurred.  However, as the 

1897 and 1905 bills had been reserved and the Monarch had assented 

to them. The 1907 Imperial Act, therefore, appears to pose no future 

problem. 

 

(b) Section 76A Interpretation Act 

 

The second validating measure, s 76A of the Interpretation Act (WA), 

presented a more substantial obstacle. 

 

The respondents contended that s 76A effectively validated the 

Western Australian legislation passed in 1897 and 1905. Any 

procedural deficiencies regarding those Bills should be evaluated as if 

the relevant provisions of the Australia Acts were then in force.
269

   

 

Assuming that the Australia Acts could be given a retrospective 

application, the State contended that ss 6 and 9 of the Acts operated to 

validate the earlier repeals. As explained earlier, s 6
270

 requires a State 

Parliament to comply, at a minimum, with manner and form 

restrictions in a State law. The State argued that, giving s 6 a notional 

                                                 
267

 (1998) 146 FLR 128. 
268

 See (1999) 21 WAR 488, 520-521 (Anderson J); 536-537 (White J). 
269

 Dr Steven Churches, co-counsel for the appellants in Yougarla, in 

characterising this argument in oral submissions to the Full Supreme Court, 

likened s 76A to a legislative “Tardus”, capable of transporting the 

Australia Acts back in time to apply to previous constitutional situations. 

Fans of the 1970’s BBC television series “Dr Who” will appreciate the 

Tardus reference. It refers to a miraculous police box that could transport its 

occupants to different time zones.  
270

  Section 6 is set forth in the Appendix. 
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operation in 1905, the only relevant ‘State’ requirement was 

reservation of the 1905 Bill. That had been done. 

 

The appellants contended, first, that s 76A could not give the 

provisions of the Australia Acts 1986 (UK and Cth) an operation in 

relation to statutes passed according to procedures operative prior to 3 

March 1986,
271

 the date fixed by proclamation for the Australia Acts to 

come simultaneously into force.  To treat the Australia Acts as if 

operative at 1897 and 1905 required an implied amendment of those 

Acts given they were expressed to take effect “after the 

commencement of [this] Act”.  The Parliament of Western Australia 

has no power to amend the Australia Acts in that regard. The only 

mode of amendment is s 15 of those Acts.  Under 15 only the 

Commonwealth Parliament can amend those Acts at the request of the 

States.
272

 

 

Further, if s 76A purported to amend the Australia Act 1986 (Cth), to 

give the Act an operation inconsistent with its terms, s 76A would be 

invalid by reason of s 109 of the Commonwealth Constitution.
273

 

 

The respondents’ reliance on the Interpretation Act faced another 

significant objection. This was that, even if s 6 of the Australia Acts 

could be given, by sub-s 76A(1), a retrospective operation, the 1897 

and 1905 WA Acts repealing s 70 were not laws ‘respecting the 

constitution, powers or procedure of’ the State Parliament’.  Section 6 

                                                 
271

  5 a. m. Greenwich Mean Time. 
272

  This distillation of the appellants’ argument concerning s 76A is drawn from 

paragraphs 9.6-10.2 of the Appellants’ Submissions dated 29 July 1999 filed 

with the Court.  
273

 Notionally, there should not be a problem of repugnancy with the UK 

version where a State Act purports to give the Australia Acts a pre-dated 

commencement.  This is because s 3 of the Australia Acts removes 

repugnancy with UK statutes as a ground of invalidity. The problem arising 

from s 15, as the exclusive basis for amendment, still remains, however. 
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could therefore have no relevant application to the 1897
274

 and 1905 

Acts.
275

 

 

Murray J at first instance accepted that s 76A cured any defects in the 

1897 and 1905 repeal process.
276

 He held that s 6 of the Australia Acts 

was capable of applying to the earlier West Australian Acts.
277

 His 

view on that point was overturned on appeal. The Full Court, correctly, 

it is submitted, held the Repeal Bills did not relevantly concern 

Parliament.
278

 

 

Despite the fact that the limited operation of s 6 foreclosed this 

retroactive operation in relation to the 1897 and 1905 repeals, an 

alternative argument advanced by the respondents was that s 76A gave 

retrospective effect to sub-section 9(2) of the Australia Acts.  That 

provision reads: 

No law or instrument shall be of any force or effect in so far as 

it purports to require the reservation of any Bill for an Act of a 

State for the signification of Her Majesty’s pleasure thereon. 

 

The State asserted that the situation created by sub-section 9(2) should 

be taken to exist notionally at the time of enactment of the 1897 and 

1905 Bills.  In that event no reservation requirements would exist as at 

those dates, so that the failure to comply with the machinery of 

reservation was irrelevant.  The short answer to this, according to the 

                                                 
274

  One issue here was: Could s 73 of the Constitution Act 1889 (WA), as 

purportedly made applicable in 1897, be described as a “law of the State”. 

Under the Commonwealth Constitution, ‘States’ did not exist until 1901. 
275

 Whether s 6 could apply to the 1905 repealing Act is irrelevant since, 

notwithstanding s 9 of the Australia Acts, it still obliged the State Parliament 

to follow the manner and form requirement of reservation then found in s 73 

of the Constitution Act. 
276

 His Honour having found that the earlier repeals had failed for lack of 

tabling at Westminster. 
277

 (1998) 146 FLR 128. 
278

 (1999) 21 WAR 488, 505 (Ipp J); 521 (Anderson J) and 540 (White J). This 

has similar features to the issue concerning s 2(1) of the Australian States 

Constitution Act 1907 (UK) discussed above. Ipp J did not address this 

point. Anderson J declined to rule on it, stating, at 522, that the concepts 

involving retrospectivity were elusive and difficult. White J found it 

unnecessary to address the issue as he had held the 1905 repeal valid.  
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appellants, was that reservation had occurred, so sub-section 9(2) had 

no application. 

 

There appeared to be a logical contradiction between submitting that, 

under s 6, reservation was required and that condition was satisfied, 

while under s 9, as retroactively applied, reservation was not required. 

Perhaps that demonstrates the fallacy of presuming the Australia Acts 

can be transposed to operate in a pre-1986 legislative context.
 279

 

 

The appellants’ second argument was that if the purported repeals in 

1897 and 1905 were in fact a legislative nullity that situation could not 

be fictionally altered in 1994 when s 76A was passed.  Relying on 

University of Wollongong v Metwally,
280

 the appellants contended that 

the State Parliament possessed no power to override the operation of 

the State Constitution by creating a retrospective legal fiction. Akar v 

Attorney General of Sierra–Leone
281

 also gives force to this argument. 

The Privy Council there held that a later law could not cure an 

unconstitutional alteration to a fundamental law of a polity unless that 

later law complied with constitutional requirements.  Similarly, 

Dawson, Toohey and Gaudron JJ in Mutual Pools & Staff Pty Ltd v 

Commissioner of Taxation stated: 

[The Commonwealth] [P]arliament cannot bring legislation 

within power by deeming facts to be as they are not or by 

deeming things to have a character which they do not bear.  No 

more…can a restriction imposed by the Constitution – as by s 55 

– be avoided by deeming facts to be as they are not.
282

 

 

                                                 
279

 In fact s 76A can be given a sensible operation if directed to validating 

situations where reservation was required but not done; see R Lumb, The 

Constitutions of the Australian States, 5
th
 Ed, Queensland University Press, 

1991, 120, 134, footnote 18. 
280

 (1984) 158 CLR 447, 479 (Deane J). His Honour constituted the majority 

with Gibbs CJ, Murphy and Brennan JJ.  
281

 [1970] AC 853. The comments made here about Metwally and Akar briefly 

summarise Appellants’ Submissions, paragraphs 10.1 10.2. 
282

 (1992) 173 CLR 450, 469. Their Honours speak initially of a state of 

physical fact but the second sentence appears to widen the context to include 

matters of constitutional status. 
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As noted above, Murray J in Yougarla did not accept that a pre-

existing unconstitutional situation could not be deemed to be 

retrospectively cured. He gave no reasons to sustain his assertion.
283

 

Because the Full Supreme Court held that s 76A was not applicable to 

a repeal of s 70, they did not address the issue. 

 

The appellants’ third attack on s 76A concerned its constitutional 

validity.  It was contended, first, that even if the Australia Acts could 

be transported back to 1905, they could not operate inconsistently with 

s 106 of the Commonwealth Constitution.  Since s 15 of the Australia 

Acts withholds power from the States to use those Acts to amend the 

Commonwealth Constitution, s 106 would be unaffected by the 

Australia Acts as at that date. Section 6 of the Australia Acts could not 

impliedly repeal s 106.
284

 Section 106 would thus continue to require 

observance of manner and form provisions in the State Constitution as 

they were in 1905. The Imperial restrictions under the 1842 and 1850 

Acts, as reenacted by s 2 of the 1890 Imperial Act, would still be part 

of the 1889 State ‘Constitution’. For s 76A to remove the need to 

comply with the procedural requirements prevailing at the time of 

repeal would, therefore, be inconsistent with s 106. 

 

The fourth challenge to 76A was that it had not been passed in 

compliance with paragraphs 73(2)(e) and (g) of the Constitution Act 

1889 (WA).  They require ‘any bill’ that affects ss 2, 3, 50, 51 and 73 

of that Act to be passed by absolute majorities in each House of 

Parliament and submitted for approval by the electors at a referendum.  

Sections 2 and 3 concern the make up and powers of the Western 

Australian legislature, providing for the passage of laws by the two 

Houses of Parliament and the giving of assent by the Queen 

                                                 
283

  (1998) 146 FLR 128, 147-148. 
284

  See now, however, Attorney General (WA) v Marquet (2003) 202 ALR 233, 

249 [70] (Joint judgment), note 637 herein, regarding the effect of s 6 of the 

Australia Act (Cth) upon s 106, Commonwealth Constitution. 
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represented by the Governor.  Sections 50 and 51 constitute the 

Governor as the royal representative. Section 73(2)(e) effects an 

entrenchment of s 73 in so far as a bill that affects the operation of the 

latter provision must comply with its own manner and form 

requirements. 

 

The appellants submitted that if the 1994 amendment to the 

Interpretation Act purported to apply sub-section 9(2) of the Australia 

Acts retrospectively, so as to remove the reservation requirements 

applicable in 1905 to a law repealing s 70, it would alter the 

Constitution Act retrospectively. It would involve a reconstruction of 

the State legislature, as constituted under ss 2 and 3 of the latter Act.  

This was because the relationship, under ss 2 and 3, between the Queen 

and the Governor, as constituent elements of the law making process, 

would be modified. Whereas previously only the Queen had been able 

to assent to certain bills, thereafter her representative, the Governor, 

could do so. Retrospectively removing the requirement for reservation 

would also entail an alteration to the functions attaching to the office of 

the Governor, as the Queen’s representative, under s 50 of the 

Constitution Act.
285

 

 

Accordingly, when s 76A of the Interpretation Act was enacted, the 

legislative process stipulated by s 73(2)(g) of the Constitution Act, 

including a referendum, should have been observed.   

 

The State’s main argument in response entailed two steps. The first 

was that there is no constitutional prohibition against retroactive 

legislation. In that event there could be no objection to a provision like 

                                                 
285

  Section 50, arguably, relates to the executive role of the Governor as the 

Queen’s representative. It may not cover reservation (assuming the latter is 

legislative). 
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s 76A deeming the Australia Acts to apply in 1897 and 1905.
286

 The 

second step was that after the enactment of the Australia Acts 1986 the 

State had full legislative competence to amend any law of the United 

Kingdom,
287

 including retrospectively. It must be conceded that this is 

probably the best argument supporting the validity of s 76A.
288

 

 

The plaintiffs’ propositions regarding s 76A were summarily dismissed 

by Murray J.
289

 They were not addressed by the Full Supreme Court. 

What is evident, however, is that once a State attempts to give a 

retroactive effect to the Australia Acts it enters a legislative and 

constitutional minefield in trying to reconstruct the pre-existing 

manner and form regimes. This tends to suggest that, as a matter of 

construction, the Australia Acts were not intended to have a 

retrospective operation in the first place.
290

 

 

The fifth and most fundamental attack on the respondents’ reliance on 

s 76A was a challenge to the validity of the Australia Acts in their 

application to Western Australia.  This was based, again, on non-

compliance with paragraphs 73(2) e) and (g) of the Constitution Act. It 

focused on the legislative process by which the Australia Acts were 

enacted.  For both the United Kingdom and the Commonwealth 

Australia Act, that process commenced with a Request Act passed by 

                                                 
286

  Respondents’ Submissions dated 5 August 1999 filed in the Supreme Court, 

paragraphs 11.4.1 to 11.17.5. The appellants did not contest that, as a 

general proposition, retrospective deeming was impermissible. Section 76A, 

however, was intended to have a substantive legal operation beyond 

deeming past facts to be different. 
287

  Sections 2 and 3 of the Australia Acts. 
288

  It encounters a major difficulty, however. The power conferred by the 

Australia Act (UK) upon the State Parliament to legislate repugnantly to 

legislation of the United Kingdom does not apply prior to the 

commencement of that Act. If it did, the State Parliament could amend the 

Australia Act (UK) itself. 
289

 (1998) 146 FLR 128, 147-148. 
290

  The unresolved issues concerning the validity of s 76A of the Interpretation 

Act (WA) affect any equivalent provisions in other States’ legislation. 
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the Parliament of each Australian State.
291

 It was submitted that the 

request, under the West Australian Act,
292

 that the Commonwealth 

Parliament enact the Australia Act, was a necessary precondition to the 

validity of the Commonwealth’s Act, in so far as the latter relied on 

s 51(xxxviii) of the Commonwealth Constitution.
293

 If the Request Act 

were invalid for failure to observe State constitutional requirements, 

the subsequent Commonwealth Act would be a nullity.
294

 

 

To complete the circle, a similar argument was advanced with respect 

to the United Kingdom version. It was submitted that a valid State 

Request Act was a precondition to the operation of s 51(xxxviii) and, 

therefore, of any Commonwealth Act requesting the UK Parliament, 

under s 4 of the Statute of Westminster 1931 (UK),
295

 to pass its 

version of the Australia Act. The invalidity of the Request Act would 

deprive the UK Australia Act, as well as the Commonwealth’s version, 

of any efficacy in WA. This argument assumes the UK Parliament had 

no legislative authority over Western Australia except under s 4 of the 

Statute of Westminster 1931 (UK).
296

 

                                                 
291

  The points made in this Section are discussed in P Johnston, ‘Method or 

madness: constitutional perturbations and Marquet’s case’ (2004) 7 

Constitutional Law and Policy Review 25, 33. 
292

 Australia Act (Request) Act 1985 (WA). 
293

 Under s 51(xxxviii), if requested by a State Parliament, the Commonwealth 

Parliament, can exercise the same powers as those vested in the UK 

Parliament in 1900. Problems concerning s 51(xxxviii) of the Constitution 

are discussed in L Zines, The High Court and the Constitution, 4
th

 Ed, 

Sydney, Butterworths, 1997, 305-306, 309-312. The majority in Marquet 

(HC) (2003) 202 ALR 233 accepted s 51(xxxviii) as supporting the 

Australia Act (Cth); see, to the same effect, Amarantos Shipping Co Ltd v 

South Australia (2004) 205 ALR 459, 474-476 [40]-[47] (Debelle J). 
294

  This depends on whether s 76A is a law ‘respecting the constitution, powers 

and procedures’ of the State Parliament. It purportedly modifies the State’s 

legislative process as it existed prior to 1986. The State Parliament, by 

virtue of s 2 of the Constitution Act, comprises both Houses and the Queen. 

Arguably, matters affecting the Governor’s role of assent in Her name are, 

therefore, caught by s 73(2)(e). 
295

  The Statute of Westminster 1931 (UK), was made applicable to Australia by 

the Statute of Westminster Adoption Act 1942 (Cth) 
296

  This argument is based on s 9(1) of the Statute of Westminster 1931 (UK) 

which provides that nothing in that Act authorizes the Commonwealth 

Parliament to make laws on any matter within the authority of the States, not 
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More specifically, the appellants contended that the Request Act, 

enacted by the State Parliament, was invalid because it failed to satisfy 

the requirements of paragraphs 73(2)(e) and (g) of the Constitution Act 

(WA). This argument had two limbs. 

 

First, they submitted that the Australia Act(s) affected the role of the 

Queen and her representative, the Governor, as constitutive elements 

of the Western Australian Parliament under s 2 of the Constitution Act. 

 

Secondly, they claimed that 2(2) of the Australia Acts affected the 

Parliament’s competence, under s 2 of the Constitution Act, to make 

laws having extraterritorial effect.
297

 

 

The Request Act was the first legislative step to amend the Constitution 

Act in two respects. The Request Act, if consummated by 

Commonwealth and United Kingdom legislation, would result in an 

alteration to ss 2 and 3 of the Constitution Act by reconstructing the 

relationship of the two Houses to the Queen, thereby affecting the 

constitution of the State legislature.  

                                                                                                                    
being a matter within the authority of the Commonwealth Parliament. One 

response is that the Commonwealth Parliament had the requisite legislative 

power under s 51(xxix) of the Commonwealth Constitution to request the 

UK Parliament, independently of s 4 of the Statute of Westminster, to enact 

the Australia Act. See Kirmani v Captain Cook Cruises Pty Ltd [No 1] 

(1985) 159 CLR 351. The proposition that a valid request and consent Act 

was necessary before the UK Parliament enacted such a measure appears 

inconsistent, however, with the English Court of Appeal decision, Manuel v 

Attorney General [1983] Ch 77, 104-106. It held that the declaration of a 

request by a Dominion government, as a fact, was sufficient for UK 

enactment under s 4; an effective request was not necessary.   
297 Pre-1986, the States already had a wide extraterritorial competence; see 

Pearce v Florenca (1976) 135 CLR 507, 526-527 (Gibbs J) and Union 

Steamship Co of Australia Pty Ltd v King (1988) 166 CLR 1,14. Did the 

Australia Acts alter that? Views differ. See M Moshinsky, ‘State 

Extraterritorial Legislation and the Australia Acts 1986’ (1987) 61 

Australian Law Journal 779; C Gilbert, ‘Extraterritorial State Laws and the 

Australia Acts’ (1987) 17 Federal Law Review 25; HP Lee, ‘Legislative 

Comment: The Australia Acts 1986 – Some Legal Conundrums’ (1988) 14 

Monash University Law Review 298. 
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Moreover, it was submitted, the Request Act effectively amended s 73 

of the Constitution Act in another respect. It removed the requirement 

in sub-section 73(1) for reservation, by the Governor, of bills to amend 

s 70.
298

  

 

In response, the State first argued that a valid State request was not a 

prerequisite to the United Kingdom enacting its version of the Act.
299

 

Secondly, the Australia Acts have no relevant effect in modifying the 

operation of ss 2, 3, 50 and 73 of the Constitution Act and thus 

attracting s 73(2)(e) of the latter. With respect to the Commonwealth 

version of the Australia Act they contended that the appellants had not 

denied its validity.
300

 

 

In the result, the Full Supreme Court did not consider these 

submissions. The constitutional status of the Australia Acts, for 

Western Australia, is therefore indeterminate, conjectural and 

obscure.
301

 

 

Is the issue relevant to other States? 

 

This depends, firstly, on whether they had, prior to the Australia Acts, 

manner and form provisions analogous to sub-section 73(2) of the 

                                                 
298

 This assumed s 70 of the Constitution Act still operated in 1994 when s 76A 

of the Interpretation Act (WA) was enacted.  
299

  This would appear to cover the situation where the UK Parliament was 

responding to a request by the Commonwealth Parliament pursuant to the 

Statute of Westminster.  
300

  The respondents were mistaken. The appellants actually contended that a 

valid State request was a precondition to a Commonwealth law enacted 

pursuant to s 51(xxxviii). 
301

  In R v Fukusato (2003) 1 Qd R 272, however, the Court of Appeal (Qld) 

rejected an argument that a Queensland Act referring power to the 

Commonwealth under s 51(xxxvii) of the Commonwealth Constitution 

affected the legislative powers of the State, thereby breaching the 

requirement for a referendum under s 53 of the Constitution Act 1867 (Qld). 
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Constitution Act 1889 (WA).
302

 Similar issues have been considered in 

a number of cases concerning the Constitution Act 1867 (Qld)
303

 and 

the Constitution Act 1902 (NSW).
304

  The argument has been rejected 

on the ground that the Australia Acts (Request) Act 1985 (Qld) 

constituted no more than a request to the Commonwealth and UK 

Parliaments. It did not affect the office of the State’s Governor.
305

 

 

In summary, the retrospectivity issues in Yougarla raised a number of 

fundamental questions that remain relevant. They concern the 

relationship between State manner and form provisions, like sub-

section 73(2) of the Constitution Act, and ss 51(xxxviii) and 106 of the 

Commonwealth Constitution. As with so many other issues involving 

the transition to Australian independence, the progressive withdrawal 

of United Kingdom sovereignty over the Commonwealth and the 

States, including the function of the Statute of Westminster 1931 (UK), 

has proven contentious.
306

 

                                                 
302

  Under s 10A(2)(e) of the Constitution Act 1934 (SA) the requirements of 

reservation and referendum apply to a change to that provision. Arguably, 

the legislative request by South Australia to remove reservation required a 

referendum. See also the Constitution Act 1867 (Qld) sub-ss 2A(2) and 

53(1) relating to the Governor’s function of assenting to legislation. 
303

  Sharples v Arnison [2002] 2 Qd R 444, Sharples v Arnison [2001] QSC 56, 

[30] (Ambrose J); Sharples v Arnison [2001] QCA 274 (de Jersey CJ); R v 

Minister for Justice and Attorney-General of Queensland; ex parte Skyring, 

(unreported, Supreme Court of Queensland, Connolly J, 17 February 1986); 

Skyring v Electoral Commission of Queensland [2001] QSC 080, [15] (Muir 

J); Skyring v Crown Solicitor [2001] QSC 350, [15] – [19] (Philippides J).  

Kelly v Campbell [2002] FCA 1125, [28]-[31] (Madgwick J).  
304

  Kelly v Campbell [2002] FCA 1125, [28]-[31] (Madgwick J). On appeal to 

the High Court, Re Australian Electoral Commission; Ex parte Kelly (2003) 

77 ALJR 1307, [20] (Gummow J), the validity issue was not raised. 
305

  Sharples v Arnison [2002] 2 Qd R 444, [25] McPherson JA (McMurdo P 

and Davies JA agreeing). 
306

  See Bistricic v Rokov (1976) 135 CLR 552, 556-557 (Mason J), 566-567 

(Murphy J); China Ocean Shipping Co v South Australia (1979) 145 CLR 

172, 212 (Stephen J); Kirmani v Captain Cook Cruises Pty Ltd [No 1] 

(1985) 159 CLR 351, 364 (Gibbs CJ); Sue v Hill (1999) 199 CLR 462; Egan 

v Willis (1998) 195 CLR 424, 496 (Kirby J). Regarding Sue v Hill, see A 

Twomey, ‘Sue v Hill – The Evolution of Australian Independence’ in The 

Cauldron of Constitutional Change, M Coper and G Williams, Eds, 

Canberra, Centre for International and Public Law, 1997, 77. Professor D 

Lumb in ‘Fundamental Law and the Process of Constitutional Change in 

Australia’ (1978) 9 Federal Law Review 148, 183, did not address the 

problem presented by provisions like s 73(2)(e), Constitution Act (WA). 
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4. State Constitutions and s 106 of the Commonwealth 

Constitution 

 

The High Court in Yougarla did address one aspect of s 106. It related 

to the kind of manner and form requirement the State Parliament had to 

observe when amending its Constitution.  Yougarla held that the 

procedural restrictions on altering the Constitution of Western 

Australia were not confined to restrictions in the Constitution Act 

(WA). That prompts a wider question: What other legislation falls 

within the notion ‘Constitution of the State’ in s 106?  

 

In the case of Western Australia, for example, s 13 of the Electoral 

Distribution Act 1947 (WA) imposes a manner and form requirement 

outside the Constitution Act.  Under s 13, bills amending the EDA 

cannot be presented to the Governor for assent unless both Houses 

have passed it by absolute majorities. In Attorney General for Western 

Australia v Marquet
307

 the High Court held that s 13 relates to the 

‘constitution’ of the State Parliament. It clearly comprises an element 

of the State’s Constitution within s 106.
308

  

 

E. THE SIGNIFICANCE OF YOUGARLA FOR THE FUTURE 

 

Does the High Court’s decision in Yougarla finally settle the more than 

one hundred years of contention over s 70’s inclusion in the Western 

Australian Constitution?  

 

Legally, Yougarla ends any further debate about the validity of the 

1897 and 1905 repeals, although constitutional scholars may debate the 

logical consistency and persuasiveness of the Court’s reasoning. The 

                                                 
307

  (2003) 202 ALR 233, discussed in Chapter Six. 
308

  Section 106 has also been considered in McGinty v Western Australia. 

(1996) 186 CLR 140, discussed in Chapter Five. Section 106 is discussed in 

Chapter Nine in the context of legal sovereignty. 
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decision is of some theoretical interest concerning manner and form 

limitations on the power of State parliaments. It will probably attract 

academic interest in the fields of history, politics and Aboriginal 

studies. One thing is clear, however. Section 70 of the Constitution Act 

1889 (WA) no longer has legal effect in Western Australia. The issues 

it left undecided may, however, return to haunt the High Court in 

future litigation.
309

 

                                                 
309

  P Johnston, ‘Waiting for the second shoe to fall: the unresolved issues in 

Yougarla v Western Australia’ (2002) Australian Association of 

Constitutional Lawyers Conference, Sydney, February 2002 

http://www.gtcentre.unsw.edu.au/Conference-Papers-February-2002.asp 32, 

39. 
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CHAPTER FIVE 

 

SECTION 73(2) OF THE CONSTITUTION ACT 

IMPLICATIONS CONCERNING REPRESENTATIVE 

GOVERNMENT AND ELECTORAL EQUALITY 

 

Section 73(2) not only has a greater constitutional reach than sub-

section (1). Its manner and form conditions are more stringent than 

those in s 73(1). While each sub-section requires absolute majorities at 

the second and third readings in both Houses, a bill falling within the 

sub-section must also be approved at a referendum. To reinforce these 

requirements, s 73(2), by virtue of paragraph (e), is subject to its own 

protection; a situation that constitutional lawyers refer to as ‘double 

entrenchment’. In this respect it can be contrasted with subsection (1), 

which, until 1978, could have been amended by a simple majority. The 

ease with which the requirements imposed by s 73(1) could have been 

avoided was a factor in the High Court, in Wilsmore, taking a view that 

s 73(1) was not intended to be a substantial impediment to 

constitutional alteration. The differences between the two provisions, 

post-1978, might be significant in attracting a stricter judicial scrutiny 

to allegations of contravention of sub-section (2) than was so regarding 

s 73(1). 

 

To add to the efficacy of s 73(2), s 73(6) confers a right upon any 

elector to challenge an amendment caught by s 73(2). The elector may 

commence an action in the Supreme Court to test the validity of any 

measure alleged to be in contravention of its requirements.
310

 

 

                                                 
310

  Section 73(6) was briefly canvassed by Steytler J in S (A Child) v The 

Queen (1995) 12 WAR 392, 400-401 (analysed in Chapter Seven below). It 

also received brief mention in Marquet v Attorney General of Western 

Australia (2002) 26 WAR 201 at 242 [158] (Steytler and Parker JJ). 
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The High Court has considered s 73(2) on two occasions: first, 

Stephens v West Australian Newspapers,
311

 second, McGinty v Western 

Australia.
312

 In each case one of the more obscure elements of s 73(2) 

came under challenge, namely, paragraph (c). It attracts the 

requirements for absolute majorities and a referendum when a bill 

provides that either House shall be composed of members other than 

members ‘chosen directly by the people’.    

 

The phrase ‘chosen directly by the people’ in s 73(2)(c) describes an 

element of the Western Australian Parliament that is cast in vague and 

imprecise language. The adoption of that phrase, however, was no 

accident. With a slight adaptation,
313

 it was borrowed from a similar 

phrase in s 24 of the Commonwealth Constitution, which, in turn, 

reflected the usage of the words ‘chosen by the people’ in Article III of 

the United States Constitution. In a number of decisions of the United 

States Supreme Court commencing in the 1960s, the concept of 

‘chosen by the people’ was construed to imply some sense of electoral 

equality as between the value of electors’ votes in different electorates. 

Not surprisingly, the judicial recognition of that principle in the United 

States Constitution led to a similar challenge in Australia. 

 

A. THE FIRST FLOURISH AT ELECTORAL EQUALITY: 

BURKE v WESTERN AUSTRALIA 

 

 

Burke v Western Australia in 1982 attempted to invoke a limitation on 

the legislative power of the State Parliament by distilling a standard of 

                                                 
311

  (“Stephens”) (1994) 182 CLR 211. 
312

  (“McGinty”) (1996) 186 CLR 140. 
313

  In s 73(2)(c) the expression ‘directly chosen’ is inverted. Gummow J in 

McGinty v Western Australia (1996) 186 CLR 140, 300, read it as 

indicating, significantly, that the West Australian version was directed 

emphatically at ensuring that methods of indirect appointment were not 

introduced without the sanction of the electorate. 
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electoral equality from the expression ‘chosen directly by the people’ 

in s 73(2)(c).
314

 

 

The High Court had first interpreted the term ‘directly chosen by the 

people’ in 1975 in Attorney General for the Commonwealth (ex rel. 

McKinlay) v The Commonwealth.
315

 It was contended that s 19 of the 

Commonwealth Electoral Act 1901 (Cth), which permitted a variation 

upwards or downwards of 10 per cent from a calculated mean for 

House of Representatives electorates, was invalid. This was because it 

did not provide that the value of one person’s vote in one electorate 

should be as nearly as practicable the same as another elector’s in a 

second electorate.  By majority, the High Court rejected the argument 

that the Commonwealth law was inconsistent with the notion of ‘direct 

choice by the people’ in s 24 of the Commonwealth Constitution. Two 

Justices, Barwick CJ
316

 and Gibbs J,
317

 declared outright that ‘directly 

chosen by the people’ required no more than that the choice of 

Members should be ‘direct’, i.e. by voting. No further guarantee of 

electoral equality was to be implied by the phrase. Of the other five 

Justices, all except Murphy J upheld the Commonwealth law. In 

relation to normal electorates, the operation of a 10 per cent margin 

was not regarded as infringing any implied constitutional guarantee.  

 

Justices McTiernan and Jacobs noted that the failure to redistribute 

electorates under the Commonwealth Electoral Act sufficiently 

frequently could produce discrepancies between particular electorates 

of the order of three to one. If that occurred, they remarked, it could 

                                                 
314

  [1982] WAR 248. Electoral equality (sometimes colloquially called ‘one 

vote, one value’) is a vague term to describe situations where the value of 

one person’s vote in one electorate is approximately equal to that of an 

elector in another, similar electorate. Basically, it will be used here in 

contradistinction to situations where the number of voters in one electoral 

division is substantially different from the number in another. 
315

  (1975) 135 CLR 1. 
316

  Ibid, at 21. 
317

  Ibid, at 47. 
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infringe the requirement that the representatives of the people should 

be ‘chosen by the people’.
318

 Justices Stephen and Mason JJ, in 

separate obiter dicta, appeared to suggest that the expression ‘chosen 

by the people’ possibly imported a weak standard of relative electoral 

equality.
319

 If the dissent of Murphy J is included,
320

 there were five 

Justices who seemed to envisage that there could be a point where 

malapportionment became so grave that it infringed an implied 

limitation in ss7 and 24.
321

 

 

Armed with these pronouncements, the plaintiff in Burke v Western 

Australia
322

 advanced the following argument. When the expression 

“chosen directly by the people” was included in s 73(2)(c) of the 

Constitution Act 1889 (WA) in 1978 it must have been against a 

background of the views expressed by a majority of the High Court in 

McKinlay in 1975. This was that the similar phrase in the 

Commonwealth Constitution was capable of imposing a notional, even 

if extreme, limit upon the degree to which an electoral system could 

contain elements of malapportionment. In 1982, when the action was 

brought in Western Australia, the electoral system constituted under 

the CAAA 1899 (WA) and the EDA (WA) authorised wide 

discrepancies between the numbers of voters in particular electorates. 

These were of the order, in the extreme, of fifteen to one in the case of 

some Legislative Council provinces. Discrepancies of such great 

                                                 
318

  Ibid, at 35. 
319

  Ibid, at 56 (Stephen J) and at 61 (Mason J). 
320

  Relying on United States Supreme Court authority such as Wesberry v 

Sanders (1964) 376 US 8, Murphy J held that in each State electors shared 

the voting power equally. 
321

  Noted at the time by P Hanks, ‘Parliamentarians and the Electorate’ in 

Labor and the Constitution 1972-1975, G Evans Ed, Melbourne, 

Heinemann, 1977, 166, 171-173. In later judgments, individual Justices 

have contemplated that extreme cases may exist where, even if there are 

elections, the system may fail to provide for ‘direct choice’; see Gaudron J 

in McGinty v Western Australia (1996) 186 CLR 140, 220; Gummow and 

Hayne JJ in Mulholland v Australian Electoral Commission [2004] HCA 41, 

209 ALR 582, [156]. 
322

  [1982] WAR 248. I was junior counsel for the plaintiff with Ian Temby QC. 
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magnitude, it was argued, infringed the notion of ‘direct choice by the 

people’. 

 

The Full Court of the Supreme Court rejected these submissions. As 

stated by Chief Justice Burt: 

It is clear, I think, that the sub-section [s 73(2)(c)] is speaking 

of the composition of each House and of that it is saying that a 

Bill is within it if it provides that either House be composed of 

members other than members chosen directly by the people. 

From that it would clearly follow that if a Bill were to provide 

for a collegiate system of election it would not be within the 

subsection. The members would not then be chosen directly by 

the people. …  But the subsection … goes no further and once 

it be conceded … that an electoral system whereby members 

are chosen by electors organized on a geographical basis - in 

provinces or in districts - does not offend the idea so that a 

member so chosen is chosen by the people I think it continues 

to satisfy the description of a ‘member chosen by the people’ 

irrespective of the number of people participating in that choice 

and irrespective of the ratio that that number may bear to the 

number participating in the choice of another member in and 

for another province … .
323 

 

The Chief Justice came close to reality by pointing out that, 

historically, from 1889 the Constitution Act had countenanced electoral 

malapportionment. Ever since, malapportionment had been a persistent 

feature of the Western Australian parliamentary system. It would have 

been extraordinary, if, in 1978, a concept of direct choice by the 

people, requiring some measure of electoral equality, had been 

introduced into the Constitution Act, but Parliament had not seen the 

need for consequential adjustments in the prevailing electoral 

system.
324

 

                                                 
323

  [1982] WAR at 252-254. 
324

  Ibid, at 253. His Honour thus anticipated the response of the High Court in 

McGinty v Western Australia (1996) 186 CLR 140. There the Court held 

that the inclusion of paragraph 73(2)(c) in the Constitution Act in 1978 

could not be seen as a dramatic constitutional innovation, given the history 

of malapportionment in the electoral system. See 182 CLR, 177-179 

(Brennan CJ), 189 (Dawson J), 253-254 (McHugh J), and 289-300 

(Gummow J). 
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B. THE PRELUDE TO STEPHENS AND McGINTY: 

FREEDOM OF POLITICAL COMMUNICATION AND 

‘REPESENTATIVE GOVERNMENT’.  

 

In 1995, electoral malapportionment again came before the High Court 

in McGinty. Before then, the High Court gave fresh life to implied 

restrictions on Commonwealth and State legislative power in a series 

of ‘free speech’ decisions between 1992 and 1994. These involved the 

notion of a constitutional protection of political communication 

founded on the concept of ‘representative government’ or 

‘representative democracy’. These derived, in part, from ‘directly 

chosen by the people’ in s 24 of the Commonwealth Constitution.
325

 

 

In two seminal cases, Australian Television Pty Ltd v The 

Commonwealth (“Australian Capital Television”)
326

 and Nationwide 

News Pty Ltd v The Commonwealth (“Nationwide News”),
327

 members 

of the High Court recognized an implied constitutional constraint upon 

Commonwealth legislative power. 

 

It is sufficient for present purposes to identify in broad terms the basic 

principles on which Justices of the Court relied to strike down the 

                                                 
325

  As was emphasised by various Justices, these limitations must emanate from 

the text or ‘structure’ of the Commonwealth Constitution. See McGinty v 

Western Australia (1996) 186 CLR 140, 170 (Brennan CJ) and Lange v 

Australia Broadcasting Corporation (1996) 189 CLR 520, 567. Resort to 

text and structure, as central to interpretative implication, is problematic. It 

raises further questions about what methodology should be used to decrypt 

the meanings ‘implicit’ in the text. See J Miller, ‘The End of Freedom, 

Method in Theophanous’ (1996) 1 Newcastle Law Review 39, 42-50, and A 

Stone, ‘The Limits of Constitutional Text and Structure: Standards of 

Review and the Freedom of Political Communication’ (1999) 23 Melbourne 

University Law Review 668. Professor Zines, ‘The Present State of 

Constitutional Interpretation’ in Interpreting Constitutions: Theories, 

Principles and Institutions, C Sampford and K Preston, Eds, Sydney, 

Federation Press, 1999, Chapter Seven, 224, 227, suggested that the High 

Court’s embracing of text and structure presaged a new legalistic attitude. 
326

  (1992) 177 CLR 106, 137, 184, 210, 229. 
327

  (1992) 177 CLR 1. 
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relevant Commonwealth provisions.
328

 It is then relevant to indicate 

how those principles were invoked in the West Australian cases which 

challenged State statutory or common law relying on s 73(2)(c) the 

Constitution Act to the extent that that provision incorporates any 

implied limitation analogous to its Commonwealth counterparts in ss 7 

and 24. 

 

In general terms the concept to emerge from Australian Capital 

Television and Nationwide News was that the Commonwealth 

Constitution implicitly provided for a system of representative 

government or representative democracy,
329

 at least with regards to 

constituting the two federal Houses of Parliament. The expression 

‘chosen directly by the people’ in ss 7 and s 24, despite its unusual 

                                                 
328

  This thesis does not attempt to discuss in depth the extensive academic 

commentary that these two cases and their sequels engendered. It addresses 

only the key features of the debate concerning the implied freedom of 

political communication so far as they are relevant to the manner and form 

issues explored in this thesis. The emergence of the concept of 

representative government as a restraint on Commonwealth legislative 

power is described by Professor A R Blackshield, ‘The Implied Freedom of 

Communication’ in Future Directions in Australian Constitutional Law, G 

Lindell, Ed, The Federation Press, 1994, 232, 239-244; G Lindell, ‘Recent 

Developments in the Judicial Interpretation of the Australian Constitution’ 

in Future Directions, ibid, 1, 28-33; A Glass, ‘Freedom of Political Speech 

and the Constitution’ (1995) 17 Sydney Law Review 29; L McDonald, ‘The 

Denizens of Democracy: The High Court and the “Free Speech” Cases’ 

(1994) 5 Public Law Review 160; T Jones, ‘Freedom of Political 

Communication in Australia’ (1996) 45 International and Comparative Law 

Quarterly 397 and HP Lee, ‘The Australian High Court and Implied 

Fundamental Guarantees’ [1993] Public Law 606, 623-626. For a 

comparative perspective, see A Bullier, ‘Y a-t-il un Bill of Rights Implicite 

dans La Constitution Australienne?’ (1995) Revue de droit international et 

de droit comparé, 110. 
329

  Some Justices have adopted the term ‘representative democracy’ 

interchangeably to describe an equivalent notion (see, for example, Stephens 

v West Australian Newspapers Ltd (1994) 182 CLR 211, 232, (Mason CJ, 

Toohey and Gaudron JJ). ‘Representative government’ has emerged as the 

preferred designation (see Theophanous v Herald & Weekly Times Ltd 

(1994) 182 CLR 104, at 199 (McHugh J). The elements of these concepts 

are delineated by G Williams, ‘Sounding the Core of Representative 

Democracy: Implied Freedoms and Electoral Reform’ (1996) 20 Melbourne 

University Law Review 848. Representative democracy, as Chief Justice 

Murray Gleeson points out, ‘The Shape of Representative Democracy’ 

(2001) 27 Monash University Law Review 1, 3, is, however, a concept 

lacking a fixed and readily identifiable content. 
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character, is one of the main, though not the sole, manifestation of this 

concept.  The next step is then to identify the incidental consequences 

that flow, as a matter of necessity,
330

 from the institution of 

representative government for which the Constitution provides.
331

 

Relevantly to the laws struck down in Australian Capital Television 

and Nationwide News, one such incident is the need to protect freedom 

of political communication from undue legislative or executive 

restrictions that could affect a voter’s choice of parliamentary 

representative
332

 or prevent a person criticising a governmental 

institution.
333

 

 

                                                 
330

  The principle underlying the implied freedom is analysed by A Stone, ‘The 

Nature of the Freedom of Political Communication’ (2001) 25 Federal Law 

Review 374, 389-390. Prior to the High Court’s enunciation of the free 

political speech principle in Australian Capital Television and Nationwide 

News G Winterton, ‘Extra-Constitutional Notions in Australian 

Constitutional Law’ (1986) 16 Federal Law Review 223 had expressed 

reservations about the Court developing such principles on the basis of 

perceived ‘necessity’. Professor Winterton has reiterated his sceptical view 

of implied rights in ‘Constitutionally Entrenched Common Law Rights: 

Sacrificing Ends to Means?’ in Interpreting Constitutions: Theories, 

Principles and Institutions, C Sampford and K Preston, Eds, Sydney, 

Federation Press, 1999, 121. Gleeson CJ discusses the different senses of 

‘necessity’ in Mulholland v Australian Electoral Commission [2004] HCA 

41, 209 ALR 582, [39] pointing out that it can cover a range of meanings 

including “essential”, “unavoidable”, “indispensable”, “appropriate” and 

“adapted”. Depending on the context, he regarded the different shades of 

meaning as corresponding to different standards of judicial scrutiny. 
331

  “The guarantee of freedom of communication about political matters was 

seen [in Australian Capital Television and Nationwide News] as an 

indispensable element of representative government”; G Lindell, ‘Note: 

Theophanous and Stephens Revisited’ (1997) 20 University of New South 

Wales Law Journal 195, 196. 
332

  Amendments to the Broadcasting Act 1942 (Cth) prohibited broadcasting of 

political advertisements during a federal election period while imposing 

requirements that television stations provide free time for political parties to 

present their views. In Australian Capital Television the High Court held, by 

majority, that the Act excessively interfered with the media’s freedom to 

provide information relevant to a voter’s ‘choice’ of representative. 
333

  In Nationwide News, the Court held invalid, as beyond the ‘incidental’ reach 

of Commonwealth legislative power, a provision of the Industrial Relations 

Act 1988 (Cth) that conferred a wide power to punish for contempt of the 

Commonwealth’s Industrial Relations Commission. Brennan J, 177 CLR, 

48-53, Deane and Toohey JJ, 69-79 and Gaudron J, 94-95, also held it 

invalid because it unduly inhibited legitimate criticism of a public authority. 
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The crucial issue in Australian Capital Television was whether 

restrictions imposed on political advertising by a Commonwealth Act 

were invalid on the ground they unduly inhibited freedom of 

discussion about political matters.
 
 

 

Mason CJ found that a guarantee of freedom of expression in relation 

to public and political affairs was necessarily to be implied from the 

provisions that the Constitution makes for a system of representative 

government.
334

 Relevantly, he saw in ss 7 and 24 confirmation of a 

system of government by the people through their representatives. 

From this it followed, logically, that to ensure accountability of the 

chosen representatives to the people freedom to communicate in 

relation to public affairs was indispensable to that system.
335

   

 

Regarding the test of when the freedom guaranteed by the Constitution 

was infringed His Honour indicated that restrictions on the modes of 

communication were susceptible of justification and, consequently, it 

was necessary to balance the public interest in free communication 

against other competing public interests.  So long as the discussion was 

reasonably necessary to achieve the competing public interest the law 

would not be invalid.  The law would, however, be invalid if it 

imposed a burden on free communication that was disproportionate to 

the attainment of the competing public interest.
336

 Applying that test he 

held the restrictions under the Commonwealth Act invalid. 

 

                                                 
334

  177 CLR, 135-136. He commented that in cases where the implication is 

sought to be derived from the actual terms of the Constitution, it might be 

sufficient that the relevant intention is manifested according to the accepted 

principles of interpretation.  However, where the implication is structural 

rather than textual, the implied term must be logically or practically 

necessary for the preservation of the integrity of that structure. 
335

  Ibid, at 137-139. 
336

  Ibid, at 143-144.  
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Justice Brennan also saw proportionality as a relevant consideration in 

determining infringement.
337

  His Honour went on, dissenting, to hold 

that the restrictions imposed on political advertising were in fact 

proportionate to the important objectives that the legislation was 

designed to obtain.
338

  Dawson J also dissented, holding that ss 7 and 

24 provided no basis for any fundamental guarantee of the kind 

asserted: they required no more than that an elector’s choice must be a 

‘true choice’.
339

 

 

Adopting a wide view of the freedom of political communication, 

Deane and Toohey JJ identified a ‘doctrine of representative 

government’ embodied in the Constitution which provided the 

foundation for an implication of freedom to communicate about 

matters relating to the Commonwealth Government.
340

 

 

Gaudron J found that the Commonwealth Constitution was founded on 

a system of ‘representative parliamentary democracy’, a concept 

perhaps wider than representative government. Political 

communication was, in her view, an essential element of such a 

                                                 
337

  Specifically, he commented, at 157: “To determine the validity of law which 

purports to limit political advertising, it is necessary to consider the 

proportionality between the restriction which a law imposes on the freedom 

of communication and the legitimate interest which the law is intended to 

serve”. In the earlier free political speech cases some Justices were inclined 

to adapt a European concept of proportionality to constitutional limitations 

in Australia; see T Jones, ‘Legal Protection for Fundamental Rights and 

Freedoms: European Lessons for Australia?’ (1994) 22 Federal Law Review 

57, 76-83). Later representative government cases have shown no indication 

of following that trend; see N Aroney, ‘The Structure of Constitutional 

Revolutions: Are the Lange, Levy and Kruger Cases a Return to Normal 

Science?’ (1998) 21 University of New South Wales Law Journal 645, 661-

669. D Sedgwick, ‘The Implied Freedom of Political Communication: An 

Empty Promise” (2003) 7 University of West Sydney Law Review 35 

suggests it is still open to the High Court to adopt a more nuanced use of 

proportionality.   
338

  Ibid, at 161-162. 
339

  Ibid, at 187. 
340

  Ibid, at 168-174. Their Honours held that the relevant provisions of the 

Commonwealth law contravened the freedom and were beyond justification 

even if they were directed to some public interest. 
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system. Accordingly, she held invalid the relevant part of the 

Commonwealth law because it went beyond what was reasonably 

necessary in the public interest.
341

 

 

The lack of unanimity in the Court was evident in the decision of 

McHugh J. His Honour accepted that communication of information 

about electoral affairs was relevant to maintaining a system of 

representative government.
342

 He was inclined, however, to limit any 

freedom of political communication to the processes concerned with 

electoral matters such as campaigning, advertising and voting.
343

  

 

In Australian Capital Television a notion of ‘popular sovereignty’ 

emerged. This subsequently has assumed considerable theoretical 

importance concerning the ultimate basis for the legitimacy of both the 

Commonwealth and State Constitutions.
344

 

  

After the two seminal decisions, Australian Capital Television and 

Nationwide News, it was apparent that a number of issues divided the 

                                                 
341

  Ibid, at 210-212. Gaudron J, slightly varying the emphasis of Deane and 

Toohey JJ, stressed the freedom to comment was not absolute. This was 

consistent with her statement in Nationwide News that laws could impair the 

freedom of political communication with a view to securing some other 

legitimate end but only if the law was “reasonably and appropriately adapted 

to that end”; ibid, at 95. 
342

  Ibid, at 227-232. Adopting the example of the United States Constitution he 

stated: “as the Supreme Court of the United States pointed out in Buckley v 

Valeo (1976) 424 US 1 at 14-15, the ability of the people to make informed 

choices among candidates for political office is fundamental because the 

identity of those who are elected will shape the nations’ destiny.” 
343

  Ibid, at 231-232. While he was prepared to recognize that there could be 

necessary exceptions, the restrictions imposed by the Broadcasting Act 1942 

(Cth) could not be justified in the public interest.   
344

  Mason CJ 177 CLR, 137-138, equates representative democracy with the 

sovereign power of the people. He noted that originally the Constitution, as 

a statute of the Imperial Parliament, lacked the quality of a supreme law. 

The fact that it had been approved by popular referendum, and that power 

over its amendment lies with the Australian people, taken with the severing 

of United Kingdom power over Australian affairs by the Australia Act (UK) 

in 1986, meant that ultimate sovereignty now lies with the Australian 

people. 
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Court concerning the newly ‘discovered’ implication.
345

 These 

included: the nature of the limitation, particularly whether it was no 

more than a source of invalidity for laws infringing the ‘freedom’ or 

whether it extended beyond conferring immunity from such laws to 

provide enforceable ‘rights’ for individuals. Other undetermined 

aspects were: the reach of the freedom; whether it extended to matters 

other than that of political communication; the tests for ascertaining 

infringement; and the circumstances in which a law burdening the 

freedom could be sustained as an appropriate and adapted measure to 

secure a legitimate end.
346

 One matter of vital concern to the States 

was whether this limitation, founded on the Commonwealth 

                                                 
345

  A threshold controversy was the propriety of drawing such an implication; 

see M Coper, ‘The High Court and Free Speech: Visions of Democracy or 

Delusions of Grandeur?’ (1994) 16 Sydney Law Review 185, 191-192, 

N Aroney, ‘A Seductive Plausibility: Freedom of Speech in the 

Constitution’ (1995) 18 University of Queensland Law Journal 249. C 

Penhallurick, ‘Commonwealth Immunity as a Constitutional Implication’ 

(2001) 29 Federal Law Review 151, 161, illustrates that implications drawn 

from the text and structure of the Constitution can vary in their nature. 
346

  The relationship between the ‘reasonably appropriate and adapted’ standard 

and that of ‘proportionality’ has had a troubled history in the High Court 

during the last decade; B Selway, The Rise and Rise of the Reasonable 

Proportionality Test in Public Law’ (1999) 7 Public Law Review 121 and 

E Arcioni, ‘Politics, Police and Proportionality – An Opportunity to Explore 

the Lange Test: Coleman v Power’ (2003) 25 Sydney Law Review 379.  

The High Court critically considered the ‘reasonably appropriate and 

adapted’ test, in Australian Broadcasting Corporation v Lenah Game Meats 

Ltd (2001) 208 CLR 199, Roberts v Bass (2002) 212 CLR 1, (see G Lindell, 

‘The Constitutional and Other Significance of Roberts v Bass - Stephens v 

West Australian Newspapers Ltd Reinstated?’ (2003) 14 Public Law Review 

201), Coleman v Power (2004) 78 ALJR 1166, at 1174-1175 [33] (Gleeson 

CJ); 1182-1186 [83]-[95] (McHugh J); 1201 [195]-[197] (Gummow and 

Hayne JJ); 1208 [235]-[236] (Kirby J); 1220 [292] (Callinan J) and 1226-

1129 [320]-[330] (Heydon J), and Mulholland v Australian Electoral 

Commission (2004) 209 ALR 582, at [33]-[34] (Gleeson CJ); [63]-[64] 

(McHugh J); [144], [150]-[164] (Gummow and Hayne J); [217]—[222] 

(Kirby J]; and [343]-[344] (Heydon J). As to proportionality in other 

contexts, see Deane J in The Commonwealth v Tasmania (1983) 158 CLR 1, 

260 (discussed by HP Lee in ‘Proportionality in Australian Constitutional 

Adjudication’ in G Lindell, Ed, Future Directions in Australian 

Constitutional Law, Federation Press, 1994, 126), Toohey J in Cunliffe v 

The Commonwealth (1994) 182 CLR 272, 376-377, (discussed by J Kirk, 

‘Constitutional Guarantees, Characterisation and Proportionality’ (1997) 21 

Melbourne University Law Review 1, 38-40), and Leask v The 

Commonwealth (1996) 187 CLR 579, 593-595 (Brennan CJ), 599-606 

(Dawson J), 612-616 (Toohey J), 617 (McHugh J), 624 (Gummow J) and 

634-637 (Kirby J).  
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Constitution, had any scope to restrict State laws or could affect State 

political matters or persons. This issue was complicated in the case of 

Western Australia because s 73(2)(c) provides a parallel foundation for 

restrictions similar to those implied from ss 7 and 24. Stephens and 

McGinty provided some answers, though somewhat inconclusively. 

 

C. THE HIGH COURT AND SECTION 73(2)(c): STEPHENS 

AND McGINTY 

 

1.  Stephens v West Australia Newspapers Ltd 

 

The issue in Stephens was: could members of the State Parliament who 

had been criticised in relation to overseas travel maintain a defamation 

action against the newspaper that had published material critical of 

them? Stephens was decided at the same time as Theophanous v 

Herald and Weekly Times Ltd
347

 and the two can be read as 

complementary. In Theophanous a majority of the High Court
348

 

decided that a news organisation, sued by a Commonwealth member of 

parliament regarding criticism it had published about him, could raise 

the implied freedom of political communication, identified in 

Australian Capital Television and Nationwide News, as a defence to 

                                                 
347

  (1994) 182 CLR 104. 
348

  The majority invoked the implied freedom of communication to hold that a 

newspaper publisher was exempt from liability in defamation arising from 

reports that that criticised a Commonwealth Minister. Mason CJ, Toohey 

and Gaudron JJ, 182 CLR, at 121-122, held that the freedom of 

communication extended beyond events associated with federal elections. It 

could apply to other occasions involving political discussion. Further, 

because of the interaction of Commonwealth and State political matters, the 

implied limitation was not confined to Commonwealth affairs (at 123).  

Deane J, at 137, regarded the freedom as preventing the application of State 

defamation laws to criticisms of members of parliament or ministers. In 

Coleman v Power (2004) 78 ALJR 1166 the High Court held that the 

offence of insulting a State police officer under a Queensland Act attracted 

the freedom of political speech, implicit in the Commonwealth Constitution. 

This was because such an officer could be involved in protecting persons 

associated with the Commonwealth. 
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defamation proceedings,
349

 even if the constitutional defence modified 

existing common law or statutory defences.
350

 

 

Ostensibly, Stephens only touched on State matters. In terms of the 

protection afforded to State politicians, Mason CJ, Toohey and 

Gaudron JJ asserted that the implied freedom of communication, 

deriving both from both the Commonwealth
351

 and State constitutions, 

extended to public discussion about fitness for office of members of a 

State legislature. Maintaining that the implication of freedom of 

communication in the Commonwealth Constitution was based on the 

concept of representative democracy and government for which that 

Constitution provides by ss 7 and 24, they held that the basis of that 

implication had its counterpart in the Western Australian 

Constitution.
352

 Noting that s 73(2)(c) was similarly expressed they 

commented rather elliptically: 

We do not consider that s 73 provides a foundation for any 

suggestion that the Western Australian Constitution contemplates 

the possibility that it will be amended in such a way that 

representative democracy will be abolished. On the contrary, 

s 73(2) was plainly enacted with the object of reinforcing 

                                                 
349  Brennan J dissented on the basis that the defences available at common law 

to a suit of action for defamation reflected an appropriate balance between 

the freedom to publish matters critical of members of parliament and the 

protection of their reputation against undue attack (at 151-154).  Dawson J, 

at 189, took an extremely narrow view of the implied limitation, holding it 

did not apply in the instant case. Prophetically, at 190, he warned against 

treating the implied freedom of communication as ‘freestanding’. McHugh J 

expressed concern that the Court in Australian Capital Television (1992) 

177 CLR 106 had been prepared to hold that the concept of representative 

government could apply restrictively to Commonwealth legislation 

independently of the terms of the Constitution.  In his view, ibid, 203-204, 

the only permissible implications were those derived from the Constitution’s 

text or structure.   
350

  The relationship of the constitutional freedom to common law and statutory 

defences to defamation actions is discussed in M Chesterman, Freedom of 

Speech in Australia: A Delicate Plant, Aldershot, Dartmouth, 2000, 46-8, 

186-191, 300-304, reviewed, A Kenyon, ‘Review Essay’ (2001) 25 

Melbourne University Law Review 522, 534-540. 
351  Referring to Nationwide News (1992) 177 CLR, at 75-76 (Deane and 

Toohey JJ); Australian Capital Television (1992) 177 CLR, at 142 (Mason 

CJ), 168-169 (Deane and Toohey JJ), 216-217 (Gaudron J). 
352

  It is evident that their Honours included the CAAA 1899, as well as the 

Constitution Act 1889, in that ‘Constitution’; (182 CLR, at 233) 
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representative democracy and placing a further constitutional 

impediment in the way of any attempt to weaken representative 

democracy. And, so long, at least, as the Western Australian 

Constitution continues to provide for a representative democracy 

in which the members of the legislature are "directly chosen by 

the people", a freedom of communication must necessarily be 

implied in that Constitution, in order to protect the efficacious 

working of representative democracy and government.
353

 

 

Applying Theophanous, their Honours concluded that the 

Commonwealth and State constitutions could both limit West 

Australian laws that afforded defences to the action for defamation. 

 

Brennan J also accepted that an implied limitation regarding political 

communication could be drawn from the State Constitution. While 

rejecting the notion that the limitation derived from the 

Commonwealth Constitution could protect the State system of 

government, he commented: 

However, the Constitution Act provides for both Houses of the 

Parliament of Western Australia to be elected by those possessing 

the franchise qualifications. Section 73(2)(c), inserted by 

amendment in 1978 … entrenches in the Constitution Act the 

requirement that the Legislative Council and the Legislative 

Assembly be composed of members chosen directly by the 

people. This requirement is drawn in terms similar to those found 

in ss 7 and 24 of the Commonwealth Constitution from which the 

implication that effects a constitutional freedom to discuss 

government, governmental institutions and political matters is 

substantially derived. By parity of reasoning, a similar 

implication can be drawn from the Constitution Act with respect 

to the system of government of Western Australia therein 

prescribed.
354

 

 

Consistent with his view in Theophanous, that the freedom of political 

communication in the Commonwealth Constitution did not provide a 

defence to defamation actions, he held that the State implication did 

not apply with respect to the claim before the Court.
355

 

                                                 
353

  182 CLR, at 233-234. 
354

  182 CLR, at 236. 
355

  Id. 
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Deane J did not refer to the State Constitution. Instead, he simply 

relied on his view in Theophanous that the Commonwealth 

Constitution’s guarantee could apply at the State level. In that respect 

he adopted the views of Mason CJ, Toohey and Gaudron JJ in 

Theophanous as to the extent of the Commonwealth limitation.
356

 

   

In the result, Mason CJ, Brennan, Toohey and Gaudron JJ 

unequivocally accepted the existence of a limitation derived from the 

entrenched nature of representative government in s 73(2)(c). Brennan 

J, however, differed regarding its applicability in the circumstances of 

the case. Those Justices, other than Brennan J, also regarded the 

limitation under the Commonwealth Constitution as applicable to State 

political matters, as did Deane J. Even so, the extension of the 

‘Commonwealth’ guarantee was seen to be problematic.
357

 It was 

evident, however, that there were concerns on the part of Brennan CJ 

and Dawson and McHugh JJ about the ambit of application of the 

‘freedom’ even with respect to the subject of political expression, let 

alone any wider operation of the limitation.
358

 The uncertainties in the 

various judgments did not escape notice by academic commentary.
359

  

                                                 
356

  Ibid, at 257. 
357

  G Carney, ‘The Implied Freedom of Political Discussion – Its Impact on 

State Constitutions’ (1995) 23 Federal Law Review 180 queries the basis 

upon which the implied freedom derived from the Commonwealth 

Constitution could extend to purely State matters while suggesting that any 

analogous limitation in the Constitution Act should apply only to such 

matters; ibid, at 192, 196. Cf R v Brisbane TV Ltd (No 2) [1998] 2 QdR 483. 
358

  Regarding the divergence of views in these cases see M Jones, ‘Free Speech 

Revisited: The Implications of Lange and Levy’ (1997) 4 Australian Journal 

of Human Rights 188, 196. 
359

  G Williams, ‘Engineers is Dead, Long Live Engineers!’ (1995) 17 Sydney 

Law Review 62, delineates the fault-lines between the majority and minority 

judgments in the two cases, including whether the implied constitutional 

protection of political expression was only a limitation on executive and 

legislative interference with the same or whether it extended to providing a 

defence to defamation actions at common law.  Earlier, J Doyle QC, 

‘Common Law Rights and Democratic Rights’ in Essays on Law and 

Government Volume 1: Principles and Values, P Finn Ed, Sydney, Law 

Book Co Ltd, 1995, 144, 163-166 had adverted to problems in the 

relationship between the Constitution and the common law. 
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Concerning the extent to which the implied freedom of political 

communication affected common law and statutory defences to 

defamation actions, the High Court, in Lange v The Australian 

Broadcasting Corporation (“Lange”),
360

 unanimously held that the 

common law must conform to the Commonwealth Constitution and 

there could be no inconsistency between the two. So far as statutory 

defences were concerned, a narrowing of available defences was 

considered likely to be compatible with the implied limitation while an 

expansion risked attracting the protection of the freedom to criticise 

persons engaged in political affairs. As to when the freedom was 

violated the Court laid down a two-stage test. First, does the law 

effectively burden freedom of communication about government or 

political matters either in its terms, operation or effect? Second, if the 

law effectively burdens that freedom, is the law reasonably appropriate 

and adapted to serve a legitimate end the fulfillment of which is 

compatible with the system of representative government under the 

Constitution?
361

 Despite the unanimity behind its formulation, this 

                                                 
360

  (1997) 189 CLR 520. Lange was not in fact the next ‘representative 

government’ case to come before the High Court. Between Stephens and 

Lange the Court decided McGinty v Western Australia (1996) 186 CLR 140. 

It is convenient to deal with Lange first as it directly addressed issues 

concerning the relationship between the implied constitutional protection 

and the common law of defamation. The attempt in Lange to achieve a 

reconciliation of the divergent strains in the preceding decisions is discussed 

by J Kirk, ‘Constitutional Implications (II): Doctrines of Equality and 

Democracy’ (2001) 25 Melbourne University Law Review 24, 44-52. 
361

  189 CLR, at 567–568. The considerations that are relevant to the test’s 

application have not been satisfactorily determined. This aspect is largely 

outside the analysis of the manner and form provisions in the WA 

Constitution, which is the central concern of this thesis. Except where 

directly in point it will not be discussed further. For general discussion see 

A Stone, ‘The Limits of Constitutional Text and Structure: Standards of 

Review and the Freedom of Political Communication (1999) 23 Melbourne 

University Law Review 668; A Stone, ‘Rights, Personal Rights and 

Freedoms: The Nature of the Freedom of Political Communication’ (2001) 

25 Melbourne University Law Review 374; G Taylor, ‘Does Lange Make 

Sense? Why the Common Law Should Be Only Indirectly Affected by 

Constitutional Guarantees: A Comment on Stone’ (2002) 26 Melbourne 

University Law Review 621; A Stone, ‘The Common Law and the 

Constitution: A Reply’, ibid, 646.  
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two-tier test for infringement, particularly the open-ended aspects of 

the second tier, disguised problems that have come to the fore in its 

later application.
362

 

 

Lange therefore modified Stephens concerning the way the 

constitutional freedom affected the law of defamation while signaling a 

more restrictive interpretative approach to the freedom.
363

 In the wider 

context, it provided an authoritative touchstone for determining 

infringements of that freedom.
364

 It reaffirmed text and structure as the 

primary source for construing implications limiting legislative and 

executive action by the Commonwealth and States.
365

 Lange also made 

it clear that the implied limitation functioned to confer immunity from 

such interference but did not give rise to any right of personal suit such 

as to ground an action for damages.
366

 

 

                                                 
362

  N Aroney, ‘The Structure of Constitutional Revolutions: Are the Lange, 

Levy and Kruger Cases a Return to Normal Science?’ (1998) 21 University 

of New South Wales Law Journal 645, 662-679. See also A Glass, ‘Freedom 

of Political Speech and the Constitution’ (1995) 17 Sydney Law Review 29, 

37, fn 23, discussing the ‘balancing/categorisation’ dichotomy, A Stone, 

‘The Freedom of Political Communication since Lange’ in The High Court 

at the Crossroads, Essays in Constitutional Law, A Stone and G Williams 

Eds, Sydney, Federation Press, 2000) 1, and N Aroney, ‘Commentary’, ibid, 

21, at 21-22 (who notes that balancing based on categorisation may entail 

“the weighing of incommensurables”). 
363

  A Stone, ‘Case Note: Lange, Levy and the Direction of the Freedom of 

Political Communication under the Australian Constitution’ (1998) 21 

University of New South Wales Law Journal 117, 126; G Lindell, 

‘Expansion or Contraction? Some Reflections about Recent Judicial 

Developments on Representative Democracy’ (1998) 20 Adelaide Law 

Review 111, 129; G Carney, ‘The Implied Freedom of Political Discussion 

– Its Impact on State Constitutions’ (1995) 23 Federal Law Review 180, 

182-187; G Lindell, ‘The Constitutional and Other Significance of Roberts v 

Bass - Stephens v West Australian Newspapers Ltd Reinstated?’ (2003) 14 

Public Law Review 201, 202-203. 
364

  The two-tier test in Lange has since been affirmed in Coleman v Power 

[2004] HCA 39, 78 ALJR 1166. 
365

  L Zines, ‘The Present State of Constitutional Interpretation’ in The High 

Court at the Crossroads, Essays in Constitutional Law, A Stone and G 

Williams Eds, Sydney, Federation Press, 2000, chapter 7, 224-230. 
366

  A Stone, ‘Rights, Personal Rights and Freedoms: The Nature of the 

Freedom of Political Communication’ (2001) 25 Melbourne University Law 

Review 374, 377. 
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Simultaneously with Lange, the Court decided Levy v Victoria.
367

 Levy 

explored aspects of the freedom of political communication in the 

context of demonstrations contravening State laws. Though not 

unanimous in terms of the Justices’ reasons,
368

 Levy generally 

confirmed the approach adopted in Lange and gave some guidance 

about the subject matter that could come within the protection of the 

implied freedom of political communication.
369

 Levy left unresolved, 

however, two related questions. First, could the implied limitation 

grounded in the Commonwealth Constitution apply to purely State 

laws and matters? Secondly, absent a specific provision like s 73(2)(c) 

of the Constitution Act (WA), could an equivalent State constitutional 

restriction be implied merely from the fact that, in general terms, a 

State constitution provides for a form of representative government?
370

 

 

                                                 
367

  (1997) 189 CLR 579 
368

  All Justices held the implied limitation did not apply to invalidate Victorian 

regulations that excluded persons not holding a duck shooter’s licence from 

areas proximate to waters where duck shooters were in action. Different 

views were expressed, however, about the ambit of the limitation and the 

operation of the test for determining whether a State law, that restricted the 

expression of political protest, could be justified as serving the legitimate 

interest of preserving public safety.  
369

  For example, McHugh J, at 622-623, and Kirby J, at 637-638, indicated the 

protection extended beyond purely verbal communication to include 

symbolic conduct. 
370

  This is particularly pertinent if the State constitution concerned lacks a 

provision that entrenches a relevant aspect of that system. Brennan CJ, 189 

CLR, at 599, did not find it necessary to decide whether such a freedom 

could be implied from the Victoria Constitution; similarly Dawson J, 609. 

Toohey and Gummow JJ, 614, without distinguishing between the 

Commonwealth and Victorian Constitutions, simply found the Victorian law 

did not impose unreasonable restrictions. Gaudron J, 619, left it in the air 

whether there was a similar State guarantee. Kirby J, 642-643, noted that the 

Victorian Constitution provided for a system of representative government 

but it was not entrenched: he did not have to make any final decision on the 

point as he did not regard the Victorian restrictions as ‘disproportionate’ (at 

648). Concerning the status of the Victorian Constitution see A Twomey, 

‘Before the High Court:  Dead Ducks and Endangered Political 

Communication – Levy v State of Victoria and Lange v Australian 

Broadcasting Corporation’ (1997) 19 Sydney Law Review 76, 79-81. In 

Muldowney v South Australia (1996) 186 CLR 352, the Solicitor General for 

South Australia conceded that a freedom of political communication could 

arise by way of general implication but that was left open by the Court.  
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The doubt in Stephens and Theophanous about whether the concept of 

representative democracy could support a wider range of restrictions 

was answered in the negative in McGinty’s case. This was the next 

matter involving the implied limitations
371

 supporting representative 

government to come before the High Court. 

 

2. McGinty v Western Australia 

 

Malapportionment between electorates has long been a feature of the 

Western Australia parliamentary system.
372

 At the first election after 

the grant of self-government to the colony in 1890, the discrepancies 

between electorates in the Legislative Assembly ranged as high as 

38:1.  The legislation challenged in McGinty, the Acts Amendment 

(Electoral Reform) Act 1987 (WA), established a system that divided 

electorates into two zones, metropolitan and non-metropolitan. The 

result was that in the Legislative Assembly, 74% of (the metropolitan) 

voters elected 60% of the members, while 26% of the (non-

metropolitan) voters elected 40% of the members. Due to population 

movements, the actual discrepancy between two particular electorates 

at the time of hearing in 1995 was over 400%. 

 

(a)   The plaintiffs’ arguments 

 

Heartened by the doctrinal developments exhibited in the political 

speech cases, a challenge was mounted to the legislation under both the 

Commonwealth and State Constitutions. The basis for the challenges 

under each Constitution was broadly parallel. The principal claim was, 

stated shortly, that the relevant legislation breached the principle of 

representative democracy found in each Constitution, that principle 

mandating, if not practical equality of voting power, at least relative 

                                                 
371

  McGinty raised issues concerning representative democracy under both the 

Commonwealth Constitution and s 73(2)(c) of the Constitution Act 1889 

(WA). 
372

  This was demonstrated in Burke v Western Australia [1982] WAR 248. 
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equality.
373

 At the heart of both constitutional challenges was the claim 

that representative democracy was incorporated in, and signaled by, 

the requirement in s 24 of the Commonwealth Constitution that the 

House of Representatives be composed of members ‘directly chosen 

by the people’, whilst under s 73(2)(c) of the Constitution Act 1889 

(WA) (an entrenched manner and form requirement)
374

 a referendum 

of State electors was required if legislation was to provide for 

something other than a system whereby members were ‘chosen 

directly by the people’.
 375

 

 

 The starting point of the plaintiffs’ argument
376

 was McKinlay. Central 

to it, so far as identifying an evolutionary dynamic to the principle of 

                                                 
373

  W Rich, ‘Approaches to Constitutional Interpretation in Australia: An 

American Perspective’, (1993) 12 University of Tasmania Law Review 150, 

157, fn 44, perceived the potential for extension: “There would seem to be 

little question but that an opposite resolution to the McKinlay case could 

now follow … from… the Political Speech cases”. Another perceptive early 

exploration was by P Creighton, ‘Apportioning Electoral Districts in a 

Representative Democracy’ (1994) 24 Western Australian Law Review 78.  
374

  Other provisions reinforce the system of representative government in the 

West Australian Parliament. These include s 73(2)(b) of the Constitution 

Act, which mandates compliance with the referendum requirement if a bill 

abolishing a House of Parliament is passed: see J Pritchard, ‘The Western 

Australian Constitution and the High Court: The Interpretation of State 

Constitutions’ Paper presented at Western Australia and the High Court 

Centenary, a Joint Symposium of the Australian Association of 

Constitutional Lawyers and the Western Australian Constitution Centre on 

the Centenary of the High Court, Perth, 29 November 2003, 21. 
375

  The plaintiffs’ ‘basic principles’ approach proposed that some generalised 

principles constitute elements of a constitutional ‘plan’. They submitted that 

‘representative democracy’, whether termed a ‘principle, ‘doctrine’ or 

‘concept’, constituted a limitative standard, formulated as an objective, of 

equal participation, by each adult Australian, in government. A provision 

like s 24 may, accordingly, have a wider, emblematic role. It evidences a 

more embracing democratic scheme. L Claus, ‘Implication and the Concept 

of a Constitution’ (1995) 69 Australian Law Review 887, 888-889, 

describes this reasoning process as an ‘illustrative-document’ conception.  
376

  The following six paragraphs sketch the plaintiffs’ submissions to the High 

Court. I prepared the submissions with substantial in-put from my co-

counsel, Geoffrey Lindell of the University of Melbourne. They were 

reshaped by David Bennett QC, of the Sydney bar, who led in the High 

Court, and are summarised in 186 CLR, at 143-149. G Lindell, ‘Expansion 

or Contraction? Some Reflections about Recent Judicial Developments on 

Representative Democracy (1998) 20 Adelaide Law Review 111, 121 gives 

an incisive analysis of the principal strands of the argument.  
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representative democracy was concerned,
377

 was the view of 

McTiernan and Jacobs JJ in McKinlay.
378

 This was that s 24 

presupposed a notion of equality to a degree, though not absolute. 

Implicit in that view was a corollary that the content of the concept of 

representative democracy, reflected in the expression ‘directly chosen 

by the people’, was to be determined by the understanding of 

democratic standards as at a particular time, not simply as at 1901.
379

 

In so doing, the plaintiffs were advancing a progressivist approach to 

constitutional interpretation, articulated and developed principally by 

Deane J in Theophanous
380

 and espoused with some variations by 

Mason CJ, Toohey and Gaudron JJ.
381

  

 

                                                 
377

  Sir A Mason discusses dynamic interpretation in ‘Constitutional 

Interpretation: Some Thoughts’ (1998) 20 Adelaide Law Review 49, 52-54. 
378

  135 CLR, at 367. 
379

  As an example of how a term could retain its core meaning while its 

application could progressively adapt to changes in community expectations 

the plaintiffs cited the expression “jury” in s 80 of the Commonwealth 

Constitution. As noted by the High Court in Cheatle v R (1993) 177 CLR 

541, 560-561, although in 1901 juries were only comprised of males, 

exclusion of women would not now satisfy the contemporary standard for a 

‘jury’ to be representative of the community. In like manner, it was 

suggested, a system where electorates are made up of unequal numbers of 

electors is not compatible with the current democratic standard of 

representation of ‘the people’, distributed among electorates, by their 

‘chosen’ members.  In Singh v Commonwealth [2004] HCA 43; 209 ALR 

355, Gleeson CJ, 364-366 [24]-[27], and Callinan J, 436-437 [296], 

explained their understanding of how their theories of constitutional 

interpretation were consistent with the interpretative approach in Cheatle. 
380

  (1994) 182 CLR 104, at 173. Deane J used the metaphor of the Constitution 

as a ‘living force’. H Patapan, ‘The Dead Hand of the Founders? Original 

Intent and Constitutional Protection of Rights and Freedoms in Australia’ 

(1997) 25 Federal Law Review 211, canvasses the extent to which 

constitutional interpretation should defer to the ‘intentions of the framers. 
381

  The problem for the plaintiffs was that, while some key elements of their 

case were constructed around the views of Deane and Gaudron JJ in 

Theophanous, Deane J had stood down from hearing McGinty. His 

appointment as Governor General was announced shortly before the 

hearing. Mason CJ, whose opinions in Australian Capital Television were 

also prominent in the plaintiffs’ submissions, had earlier retired from the 

Court. It was not certain, however, that he would have upheld an extension 

of Australian Capital Television to matters of electoral districting. Gummow 

J, who had replaced Mason CJ on the Court, was an unknown quantity. 

Since Deane J did not sit, only six Justices heard McGinty. 
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A major tenet of the plaintiffs’ argument was that McKinlay should be 

reconsidered in the light of Australian Capital Television and 

subsequent representative democracy cases. It was submitted that it 

would be meaningless if each Constitution protected the choices 

exercised by electors against interference with communication of 

political information without ensuring that each voter had an 

approximately equal opportunity to choose their parliamentary 

representatives. Protection of the value of the vote was the logical 

sequel to protecting the capacity to cast a meaningful vote. The 

emphasis here was on the individual voter’s right to participate in the 

choosing of a representative, rather than the protection or enhancement 

of the system or institutions involved in that choice.
382

 

 

The next step in the plaintiffs’ argument was that since State 

constitutions were, by virtue of s 106 of the Commonwealth 

Constitution, made ‘subject to’ the latter Constitution, any implied 

limitation arising from it must bind the State legislatures.
383

 

 

Building on this, the plaintiffs also urged, as a fall back alternative, 

that if the Court was not prepared to overrule McKinlay on its main 

holding, that is, that s 24 did not mandate approximate electoral 

equality, the Court should recognise that, apart from Barwick CJ and 

                                                 
382

  The different aspects of the democratic process are delineated by 

D Feldman, ‘Democracy, The Rule of Law and Judicial Review’ (1990) 19 

Federal Law Review 1, 5–11. As A Geddis, ‘Three Conceptions of the 

Electoral Moment’ (2003) 28 Australian Journal of Legal Philosophy, 53, 

notes, there is a circularity between legal system deriving its legitimacy 

from a democratic genesis and the form of democracy being itself  

prescribed by that legal system. 
383

  As alternative grounds for applying the ‘Commonwealth’ guarantee to State 

Parliaments it was submitted that (a) s 106 linked the Commonwealth and 

State constitutions into a single organic union, (b) other provisions of the 

Commonwealth Constitution, such as s 15 providing for State Parliaments 

or State Governors to appoint Senators to casual vacancies, linked State 

Parliaments and State Governments with the Commonwealth, and (c) State 

and Commonwealth political matters were intrinsically interrelated and 

inseparable. Accordingly, the integrity of a State Parliament was to be 

measured by standards implicit in the Commonwealth Constitution.  
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Gibbs J, the other five Justices in McKinlay, in varying degrees, did 

contemplate some kind of normative prescription arising from the 

expression, “directly chosen”.
384

  

 

The argument based on the State provision drew upon the fact that, 

when the Constitution Act 1889 was amended to introduce s 73(2)(c) in 

1978, it must have been evident in the light of dicta expressed by five 

Justices in McKinlay, that excessive malapportionment could 

contravene the standard implicit in the notion of ‘choice by the 

people’.
385

 

McGinty overall presented a basic claim by individual voters to 

equality of representation in the political process. The plaintiffs were 

asserting that equality of participation was a goal established in the 

Commonwealth Constitution that was not just applicable to the 

Commonwealth itself; it also applied to the total organic unity of the 

federated nation.  Allied with this theme of inter-constitutional equity 

was a further proposition. This was drawn from the American 

constitutional scholar, John Hart Ely.
386

  The proposition is that a 

normative, constitutional principle is inherently essential to any 

democratic system of representative government.  The principle is that 

a legislature should not be composed of representatives who represent 

predominantly a sectional interest in such a way that they have it 

within their power to monopolise government in the future.  

                                                 
384

  This was, in effect, the same argument that had been advanced some years 

earlier in the Supreme Court of Western Australia in Burke v Western 

Australia [1982] WAR 248. 
385

  A subsidiary argument was that the content of ‘representative democracy’ 

should be ascertained by reference to Australia-wide standards prevailing in 

Australia as at 1978 when s 73(2) was inserted in the Constitution Act. At 

that point of time most of the other Australian legislatures had moved to a 

standard approximating equality of voting power. 
386  Democracy and Distrust:  A Theory of Judicial Review, Cambridge, Harvard 

Press, 1980, chapters 4 and 6. The argument is: it is permissible for the 

legislature to adjust the structures of the electoral system in different ways, 

provided no minority has the ultimate power to entrench themselves in 

control of that legislature. 
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(b) The Court’s response 

 

By a majority of four Justices (Brennan CJ, Dawson, McHugh and 

Gummow JJ) to two (Toohey and Gaudron JJ), the Court rejected the 

plaintiffs’ claims and upheld the West Australian electoral legislation 

as valid, contravening neither the Commonwealth nor State 

Constitution. 

 

Brennan CJ held that no implication could be drawn from the 

Commonwealth Constitution that is not based on its actual terms or its 

structure. Certainly, as the majority held in Australian Capital 

Television and Nationwide, an implication affecting the scope of the 

Commonwealth legislative power relating to freedom of political 

communication could be drawn from the text and structure of the 

Constitution and, in particular, from ss 7 and 24.  Such an implication 

could be described as consistent with representative democracy.  It 

was, however, “logically impermissible” to attribute to the term 

‘representative democracy’ a meaning or content derived from sources 

extrinsic to the Constitution, and then to invalidate a law for 

inconsistency with the meaning or content so attributed.
387

   

 

Brennan CJ held that, even if ss 7 and 24 of the Commonwealth 

Constitution constrained the legislative power of the Commonwealth 

Parliament in some respects, any such implication would only apply to 

the Commonwealth electoral system. It was not binding on the States.  

Section 106 of the Commonwealth Constitution could not be seen as a 

conduit pipe for transmitting a requirement of electoral quality, 

founded on the Commonwealth Constitution, to the States.
388

 

 

                                                 
387

  186 CLR, at 169-171. 
388

  Ibid, at 171-176. 
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As to the claim based on the State Constitution, he found it impossible 

in the light of the history of malapportionment in Western Australia to 

imply a requirement of equal distribution from s 73(2)(c).
389

 

For Dawson J, ss 7 and 24 imposed a minimal requirement that the 

method of voting be direct, leaving the form of representative 

government in other particulars up to the Commonwealth Parliament to 

adjust from time to time.
390

  Regarding the caveats of the five Justices 

in McKinlay about malapportionment contravening s 24 in some 

circumstances, his Honour suggested that they must have had in mind 

“extreme situations markedly different from that which exists up to the 

relevant Western Australian legislation”.
391

 

McHugh J, likewise, concluded that the Commonwealth Constitution 

did not contain any requirement that the number of voters in 

Commonwealth electoral districts should be equal as far as reasonably 

practical. For him, a term’s meaning must be determined by the 

ordinary techniques of statutory interpretation and no others.
392

 The 

text of the Constitution therefore must be the primary basis for drawing 

restrictive implications.
393

 His Honour could not accept that a 

constitutional implication can arise from a particular doctrine that 

“underlies the [Commonwealth] Constitution”. If that were the case the 

implication of representative government would become a 

‘freestanding’ premise from which other implications are drawn.
394

 To 

construe the Constitution by reference to a philosophical notion like 

                                                 
389

  Ibid, at 178. 
390

  Ibid, at 183.  
391

  Ibid, at 189.  
392

  Ibid, at 231. 
393

  Ibid, at 234. For his Honour’s approach to interpretation, see ibid, 230-236. 

As G Craven, ‘Heresy as Orthodoxy: Were the Founders Progressivists?’ 

(2003) 31 Federal Law Review 87, 91, points out, McHugh J, in Re 

Governor of Goulburn Correctional Centre; Ex parte Eastman (1999) 200 

CLR 322, at [154], Eastman v The Queen (2000) 203 CLR 1, 79, and Re 

Wakim; ex parte McNally (1999) 198 CLR 511, 552, while adopting an 

open-textual approach, achieves a progressivist outcome.  
394

  He also rejected ‘free-floating’ principles, in Mulholland v Australian 

Electoral Commission [2004] HCA 41, 209 ALR 582, at [82], [88].  
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‘representative democracy’ unrelated to text substitutes ‘top down 

reasoning’ for ‘bottom up reasoning’.
395

 

In response, it may be said that many of the plaintiffs’ submissions 

were textually anchored in provisions such as s 24 of the 

Commonwealth Constitution. Further, once implication becomes 

permissible, the derivation of acceptable limiting principles depends on 

the level of generality at which a defining standard like effective 

choice by the people is drawn. 

Gummow J was more sympathetic to the plaintiffs’ argument to the 

extent that they were based on an implication of representative 

government in the Commonwealth Constitution.
396

  However, his 

Honour did not accept that whatever restraints might be imposed upon 

the Commonwealth Parliament by s 24, they also applied to State 

constitutions, rejecting any role for s 106 of the Commonwealth 

Constitution in that regard.
397

    

Gummow J also rejected the argument that a similar constraint could 

be found in s 73(2)(c) of the Constitution Act. The marked electoral 

malapportionment that existed in the State in 1978, when s 73(2)(c) 

had been introduced, contradicted that view.
398

 

In the minority, Toohey J, like Brennan CJ, rejected the notion that any 

guarantee of equality in the Commonwealth Constitution could be 

                                                 
395

  Richard Posner formulated this distinction in ‘Legal reasoning from the top 

down and from the bottom up: The question of unenumerated constitutional 

rights’ (1992) 59 University of Chicago Law review 433. Justice McHugh’s 

use of the ‘top-down’ distinction has not escaped criticism; see K Mason, 

‘What is wrong with top-down legal reasoning’ (2004) 78 Australian Law 

Journal 574. 
396

  It is possible to read His Honour’s judgment as supporting an implied limit 

derived from ss 7 and 24 in relation to Commonwealth electorates; see 186 

CLR, at 284-289. 
397

  Ibid, 291-294. 
398

  Ibid, 300. 
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transposed into the State context through the medium of s106.
399

   He 

was, however, prepared to accept that the concept of representative 

democracy was to be found in the Western Australian Constitution and 

was recognised in s 73(2)(c) of the Constitution Act. This conclusion 

was supported by the majority in Stephens who found that 

representative democracy was contained in the Western Australian 

Constitution for the same reasons that it was contained in the 

Commonwealth Constitution. Restrictive implications could be 

properly drawn from s 73(2)(c) because it entrenched the requirements 

set forth therein.
400

   

Whilst it was not necessary to accept that there should be a close 

approximation of equality between State electorates, his Honour 

considered that the serious malapportionment between Metropolitan 

and non-metropolitan electors gave rise to differential and inflexible 

treatment of areas without reference to the needs of particular electoral 

districts.
401

  Though some degree of disparity between Metropolitan 

and other electorates could be justified on the basis of the needs of 

thinly populated areas, the differential treatment in Western Australia 

was too generalised and inflexible to be appropriate to any such 

legitimate end.
402

 Given the order of the discrepancies resulting from 

the 1987 electoral legislation, His Honour found that if a State election 

were held in 1996 on the basis of that legislation, the members “would 

                                                 
399

  Ibid, at 207-210. In fact, as G Lindell has commented,  ‘Note: Theophanous 

and Stephens Revisited’ (1997) 20 University of New South Wales Law 

Journal 195, 196, two other Justices may be taken to have rejected s 106 as a 

basis for imposing guaranties founded on the Commonwealth Constitution 

upon State political institutions. Besides Brennan CJ and Toohey J, Dawson 

J, 186 CLR, at 189, by virtue of agreeing with Brennan CJ, and Gaudron J, 

ibid, 216, also accepted that conclusion.  
400

  Ibid, 211. 
401

  The Commission on Government (WA) in Report No 1 (1995) recognised 

that the crude division of the State into two zones was a major factor in 

maintaining the malapportionment inherent in the WA electoral system. It 

recommended its abolition; see Recommendation 8.3.5.5 – 1, 302. 
402

  186 CLR 140, 215. 
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not be chosen by the people in accordance with the constitutional 

dictates of representative democracy”.
403

 

For Gaudron J, ‘chosen by the people’ in s 24 of the Commonwealth 

Constitution represented a mandate for a “democratic electoral 

system”.
404

  

Turning to the similar expression in s 73(2)(c) of the Constitution Act, 

she said that: 

[A]s with section 24 of the Constitution, the countenancing of 

voting inequality at one time does not, of itself, provide a basis 

for countenancing inequality at a later time.   Ultimately, it is a 

question of what is required in the light of current democratic 

standards, including those which so recently applied in Western 

Australia.
405

    

She saw the malapportionment of the existing Western Australian 

system to be so great as to be at odds with democratic standards, while 

the distinction between the Metropolitan and non-metropolitan areas 

was arbitrary and inflexible. It could not be justified on the basis that it 

was reasonably capable of being seen as appropriate and adapted to the 

dispersed nature of the population in Western Australia.
406

 

It may be argued that the reasoning of both Toohey and Gaudron JJ 

parallels the application by the United States Supreme Court of a 

‘rationality standard’ when adjudicating on alleged violations of the 

                                                 
403

  Ibid, at 216. 
404

  Ibid, at 221-222. 
405

  Ibid, at 223. 
406

  Id. J Goldsworthy, ‘Originalism in Constitutional Interpretation’ (1997) 25 

Federal Law Review 1, 39-40, is critical of the reasoning adopted by 

Gaudron J, particularly regarding her view that once constitutionally 

recognised, an implied right, such as that of women to vote, cannot be 

statutorily reversed. 
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United States Bill of Rights.
407

 This, had it been adopted by other 

Justices, could have opened the way to a more satisfying constitutional 

jurisprudence by the High Court. It would allow for recognition of 

‘fundamental’ principles derived from the constitutional text but 

articulated at a higher level of generality.
408

  

 

For the majority, no implication of equality of representative 

participation could be drawn from s 73(2)(c) given the historic fact that 

inequality had always been a feature of the system.
409

 Even the 

dissentients, Toohey and Gaudron JJ, accepted that a general 

guarantee of electoral equality could not be extracted from that 

provision. It was the arbitrary differentiation resulting from drawing a 

line around the Metropolitan Area that failed the constitutional 

standard they perceived.
410

 

 

                                                 
407

  A Stone, ‘The Limits of Constitutional Text and Structure: Standards of 

Review and the Freedom of Political Communication (1999) 23 Melbourne 

University Law Review 668, advocates a scrutiny approach similar to that 

used by the US Supreme Court varying from strict scrutiny where the 

subject matter falls within a ‘suspect’ classification to more relaxed scrutiny 

in other cases. Concerning scrutiny, see Kirby J in Mulholland v Australian 

Electoral Commission (2004) 209 ALR 582, at [234]-[240]. Regarding 

rationality analysis, see R Fallon, ‘The Supreme Court – Forward: 

Implementing the Constitution’ (1997) 111 Harvard Law Review 56, 67-89. 
408

  As with the doctrine of separation of powers in Chapter III of the 

Constitution. The doctrine, identified in R v Kirby: Ex parte Boilermakers’ 

Society of Australia (1956) 94 CLR 254, requires the judicial function to be 

exercised separately and independently of the other arms of government. 
409

  There is an ostensible anomaly between the High Court’s unwillingness in 

McGinty to imply a standard of political equality under Chapter I of the 

Constitution concerning State Houses of Parliament and its willingness, 

otherwise, to uphold standards of judicial independence of State courts 

under Chapter III of the Constitution; see G Lindell, ‘The Australian 

Constitution: Growth, Adaptation and Conflict – Reflections about Some 

Major Cases and Events’ (1999) 25 Monash Law Review 257, 281-284. 
410

  Toohey J, 186 CLR, at 215, held the dividing line between the two regions 

was arbitrary and not proportionately tailored to address legitimate 

disadvantages that might affect non-metropolitan electors; Gaudron J, at 

223, adopted the same view. Neither Justice, however, regarded the implied 

limitation derived from s 73(2)(c) of the Constitution Act (WA) as 

coterminous with that implicit in ss 7 and 24 of the Commonwealth 

Constitution. 
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While four Justices in McGinty rejected s 106 as a basis for subjecting 

the State electoral legislation to any freedom implied from the 

Commonwealth Constitution, the Court was circumspect in elucidating 

any specific function for that provision.
411

 

(c) Approaches to Constitutional Interpretation 

 

McGinty was a watershed decision.  It established a boundary beyond 

which the High Court was not prepared to extend the categories of 

freedoms predicated on the principle of representative government. In 

exploring that frontier, the case engendered much debate about the 

proper role of implication in constitutional interpretation.
412

 The 

literature devoted to it is considerable.
413

  The debate has not 

subsided.
414 

It is beyond the scope of this thesis to attempt a resolution 

                                                 
411

  The relationship of s 106 to manner and form restrictions is considered in 

Chapter Nine. 
412

  Even prior to McGinty, commentary on the political speech cases was 

divided about the propriety of implying such restrictions. See W Rich, 

‘Approaches to Constitutional Interpretation in Australia: An American 

Perspective’ (1993) 12 University of Tasmania Law Review 150; M Stokes, 

‘Constitutional Commitments not Original Intentions: Interpretation in the 

Freedom of Speech Cases’ (1994) 16 Sydney Law Review 250; J 

Goldsworthy, ‘Implications in Language, Law and the Constitution’ in 

Future Directions in Australian Constitutional Law G Lindell Ed, Sydney, 

The Federation Press, 1994, 174-181. 
413

  This includes S Donaghue, ‘The Clamour of Silent Constitutional 

Principles’ (1996) 24 Federal Law Review 133; J Goldsworthy, 

‘Originalism in Constitutional Interpretation’ (1997) 25 Federal Law 

Review 1; J Goldsworthy, ‘Interpreting the Constitution in Its Second 

Century’ (2000) 24 Melbourne University Law Review 677; J Kirk 

‘Constitutional Interpretation and a Theory of Evolutionary Originalism” 

(1999) 27 Federal Law Review 323; J Kirk, ‘Constitutional Implications (I): 

Nature, Legitimacy, Classification, Examples’ (2000) 24 Melbourne 

University Law Review 645; J Kirk, ‘Constitutional Implications (II): 

Doctrines of Equality and Democracy’ (2001) 25 Melbourne University 

Law Review 24; N Stoljar, ‘Counterfactuals in Interpretation: The Case 

against Intentionalism’ (1998) 20 Adelaide Law Review 29; and B Selway, 

‘Methodologies of Constitutional Interpretation’ (2003) 14 Public Law 

Review 234. 
414

  The High Court recently reviewed its various approaches to constitutional 

interpretation in Singh v Commonwealth (2004) 209 ALR 355, at 358-366 

[8]-[27] (Gleeson CJ, 372-375 [51]-[58] (McHugh J), 401-404 [151]-[162] 

(Gummow, Hayne and Heydon JJ), 426-427 [244]-[249] (Kirby J), and 437 

[296] (Callinan J). 



 131 

or rationalisation of the topic. But some generalizations can be 

ventured. 

 

The majority Justices in McGinty treated the constitutional text, read in 

the light of the historical circumstances prevailing at the time of its 

enactment, as decisive. That historic context includes, as far as is 

ascertainable,
415

 the ‘intent’ of the framers.
416

 Intentionalism
417

 shares 

common ground with originalism in so far as they both seek to identify 

the meaning that the creators associated with a constitutional 

expression. The two concepts, however, are not identical in that 

intentionalism is predicated on the proper application of the expression 

to future events.
418

  

 

                                                 
415

  P Schoff, ‘The High Court and History: It Still Hasn’t Found What It’s 

Looking For’ (1994) 5 Public Law Review 253 has questioned the Court’s 

ability to recover historic understandings. See also C McCamish, ‘The Use 

of Historical Materials in Interpreting the Commonwealth Constitution’ 

(1996) 70 Australian Law Journal 638. Lord Steyn, ‘The Intractable 

Problem of the Interpretation of Legal Texts’ (2003) 23 Sydney Law 

Review 5, 13-16, is another who is sceptical about using parliamentary 

debates to determine  ‘legislative intent’. 
416

  As Sir Daryl Dawson, ‘Intention and the Constitution – Whose Intent?’ 6 

Australian Bar Review 93, 101, indicates, ascertaining the intent of the 

framers is not confined to textual exegesis; it entails recognition of the 

historic context and understandings in which the text was conceived. Justice 

Kirby, on the other hand, has generally taken a sceptical stance to 

employing 1901 criteria in constitutional interpretation; Re Governor of 

Goulburn Correctional Centre; Ex parte Eastman (1999) 200 CLR 322, 

[87]-[88] 355-356; Grain Pool of Western Australia v The Commonwealth 

(2000) 202 CLR 479, 522-525 [110]-[116] (Kirby J); M Kirby, 

‘Constitutional Interpretation and Original Intent: A Form of Ancestor 

Worship?’ (2001) 24 Melbourne University Law Review 1, and M Kirby, 

‘The High Court of Australia and the Supreme Court of the United States – 

A Centenary Reflection’ (2003) 31 Western Australian Law Review 171, 

197-198. 
417

  Intentionalism asserts that, if the meaning of a constitutional term is 

ambiguous, the courts should prefer the meaning the founders intended; M 

Stokes, ‘Constitutional Commitments not Original Intentions: Interpretation 

in the Freedom of Speech Cases’ (1994) 16 Sydney Law Review 250. It 

differs from literalism, which is solely concerned with identifying the plain 

and natural reading of a term. Seeking the plain meaning of unique 

expressions like ‘directly chosen by the people’ is, it is submitted, illusory. 
418

  J Goldsworthy, ‘Originalism in Constitutional Interpretation’ (1997) 25 

Federal Law Review 1, discusses the difference.  
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Elements of intentionalism, to use the classification adopted by 

Professor Craven,
419

 are apparent in the judgments of Brennan CJ, 

Dawson and McHugh JJ.
420

 They are also evident in the more 

sophisticated analysis of Gummow J, although he displays, in his 

consideration of the contemporary application of s 24 of the 

Commonwealth Constitution,
421

 a progressive approach (to use a 

Craven classification).
422

 His Honour contemplates the possibility that 

the implications derived from the text may have to be adapted to 

existing circumstances. 

In McGinty, however, the effect of the majority opinions was that 

restrictive implications are to be confined to what can be discerned 

necessarily from the text, and perhaps, structure of the relevant 

constitution. Regarding implications, three of the Justices, Brennan CJ, 

Dawson and McHugh JJ, denied there could be any ‘free standing’ or 

‘independent’ constraining constitutional principle. Representative 

democracy could only have prescriptive force to the extent that it was 

legally operative through the individual express provisions of the 

                                                 
419

  ‘The Crisis of Constitutional Literalism in Australia, in Australian 

Constitutional Perspectives, HP Lee and G Winterton, Eds, Law Book Co 

Ltd, 1992, 1, 20. Each mode of interpretation has its problems; Australian 

Constitutional Law: Materials and Commentary, P Hanks, P Keyzer and J 

Clarke Eds, 6
th

 Ed, Butterworths, Sydney, 2004, at 9. 
420

  See 186 CLR 140, at 167-171 (Brennan CJ), at 188 (Dawson J), at 232-236 

(McHugh J) and at 284-286 (Gummow J). McGinty and Langer v The 

Commonwealth (1996) 186 CLR 302 are closely analysed for interpretative 

methods in J Goldsworthy, ‘Originalism in Constitutional Interpretation’ 

(1997) 25 Federal Law Review 1, 2-7. See also L Zines, ‘Dead Hands or 

Living Tree? Stability and Change in Constitutional Law’ (2004) 25 

Adelaide Law Review 3, 12-14. 
421

  See, for example, his Honour, 186 CLR 140, 291. 
422

  Professor Craven criticises Deane J for deducing generalised conceptions, 

like equality, from the intentions of the framers; see ‘Heresy as Orthodoxy: 

Were the Founders Progressivists?’ (2003) 31 Federal Law Review 87, 88-

93. For a contrary view, see P Johnston, Tidying up the Loose Ends: 

Constitutional Changes to fit a Republican Constitution’ (2002) 4 University 

of Notre Dame Australia Law Review 189, at 194-195. J Goldsworthy, 

‘Interpreting the Constitution in Its Second Century” (2000) 24 Melbourne 

University Law Review 677 uses ‘non-originalism’ to describe progressive 

or interpretative theories, such as those of Kirby J (in a radical form), which 

favour meanings most in accordance with contemporary values. 

Goldsworthy, himself, prefers a form of ‘moderate originalism’. 
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Constitution, though it may provide illumination and explanatory 

force. The result was that the textual (and perhaps structural) aspects of 

the Constitution became the sole source of implications. Accordingly, 

those Justices located the general concept of representative democracy 

“extrinsic” to the text.
423

 

Indisputably, the text must be the starting point. Interpretation, 

however, when dealing with fundamental principles derived by a 

process of implication, must involve taking into account more than 

individual words. Individual words are inadequate to yield a sensible 

meaning when combined in a complex and unusual expression like 

‘chosen by the people’.  

This is emphatically so where fundamental aspects of the electoral 

system,
424

 such as the right to vote, are concerned. Implications by 

their nature are particularly vulnerable to imprecision and uncertainty 

of meaning. They are located in the silent interstices of the 

constitutional text.
425

 

One possible rationale for the High Court’s upholding the implied 

freedom of political discussion while rejecting, in McGinty, a claim by 

voters to participate equally in the selection of their representatives is 

as follows. The first-mentioned freedom is essentially a faculty 

concerned with the systemic protection of a process that already exists 

at common law (freedom of speech) prior to any statutory intervention. 

                                                 
423

  186 CLR 140, 169; “extrinsic”, (Brennan CJ), at 184; “extrinsic”, (Dawson 

J), 232; “freestanding” (McHugh J). The logic of this approach may be 

questioned; see G Carne, ‘Representing Democracy or Reinforcing 

Inequality? Electoral Distribution and McGinty v Western Australia’ (1997) 

25 Federal Law Review 351, 367; B Selway, ‘Methodologies of 

Constitutional Interpretation’ (2003) 14 Public Law Review 234, 238. 
424

  This is because, as J Kirk demonstrates, ‘Rights, Review and Reasons for 

Restraint’ (2001) 23 Sydney Law Review 19, 27, electoral systems are 

inherently ‘polycentric’, entailing a cluster of diverse interests and concerns.  
425

  S Donaghue, ‘The Clamour of Silent Constitutional Principles’ (1996) 24 

Federal Law Review 133,134-138. See also M Bararic, ‘Originalism: Why 

Some Things Should Never Change – Or at Least Not Too Quickly’ (2000) 

19 University of Tasmanian Law Review 173, 186-187, 189-199. 
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It therefore can be given, by force of the Constitution, without any 

legislative action, restrictive or negative effect. As such, it can function 

as an implied constitutional limitation.  

In contrast, the entitlement to vote is a positive ‘right’ that does not 

pre-exist at common law.
426

 It therefore depends on statutory creation. 

Accordingly, it is subject to statutory variation or abolition in any 

particular instance.
 427

 

It is submitted that if ascribing plain meanings to a set of words like 

‘chosen by the people’ does not yield an unambiguous result one can 

legitimately search for secondary meanings. To be acceptable these 

will have to conform to certain tests. The first is that there should be no 

inconsistency between any secondary meaning and the primary plain 

meaning. Secondly, regard can be had to the context in which the 

words were initially authored, both as regards the prevailing historic 

circumstances with a view, so far as it is possible, to ascertaining the 

postulated ‘intentions’ of the framers of the provisions.  Appeals to 

historic context, however, may not be helpful because political 

                                                 
426

  As to whether there is a common law right to vote see Ashby v White (1703) 

2 Ld Raym 938 [92 ER 126]; McTiernan and Jacobs JJ in McKinlay (1975) 

135 CLR 1, at 41; Brennan J in Australian Capital Television (1994) 177 

CLR 106, at 150 (who observed that the freedom of political communication 

could be either an incident of the right to vote [citing Ashby v White] or 

inherent in the system of representative government prescribed by the 

Constitution), and McHugh J in Sue v Hill (1999) 199 CLR 462, at [230] A 

constitutional basis for such a right is debatable given R v Pearson; Ex parte 

Sipka (1983) 152 CLR 254 and McGinty. As to whether such a right can be 

drawn from ‘chosen by the people’ see A Twomey, ‘The Federal 

Constitutional Right to Vote in Australia’ (2000) 28 Federal Law Review 

125, 143-151. 
427

  This rationale was suggested to the writer by Mr Alex Gardner, University 

of Western Australia, and briefly recounted in A Gardner, ‘Musings on 

Marquet’, chapter 9 in Upholding the Australian Constitution, Volume 16, 

Proceedings of the Samuel Griffith Society Conference, Perth, March 2004, 

189, 209. (I apologise for any inaccuracy in briefly presenting his view.) 

Gardner’s analysis gains some support from H Patapan, Judging Democracy 

- The New Politics of the High Court of Australia, 60 and A Lynch, ‘The 

High Court – Legitimacy and Change: Review Essay’ 2001) 29 Federal Law 

Review 295, at 307. Both writers recognise that the implied freedom of 

political speech is consistent with the common law notion of freedom as 

residual or negative; (the area left uncontrolled by law). 
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philosophy and historical record do not speak with one voice on the 

topic of democracy.
428

 Thirdly, identification of a specific purpose 

behind the inclusion of a provision may also yield a plausible 

interpretation of a given constitutional expression or recognition of a 

principle.
429

 

Those considerations lend weight to the majority’s cautious approach 

in McGinty. Mixing language, history and democratic principles is 

problematic in attempting to set boundaries to the proper role for 

constitutional implication.
430

 Arguably, it is the subject matter of the 

matter under discussion that should form the focus of attention. This 

must inevitably raise larger issues of social values and invite 

consideration of the history of the particular subject matter. 

(d) The Significance of McGinty 

On a superficial reading, McGinty seemed to represent both a reversal 

of the ‘implied rights’ adventure of the Mason Court, and a triumph for 

literalism and originalism/ intentionalism over progressivism.
431

  

                                                 
428

  A Glass, ‘Implied Rights’ in The Cauldron of Constitutional Change, M 

Coper and G Williams, Eds, Canberra, Centre for International and Public 

Law, 1997, 99-103. 
429

  By recognizing the importance of purpose as a constructional aid, Professor 

Goldsworthy, ‘Interpreting the Constitution in Its Second Century’ (2000) 

24 Melbourne University Law Review 737, seeks to mitigate the 

inflexibility of a strict originalist approach in favour of what he describes as 

‘moderate originalism’. His theory of interpretation converges, though stops 

short of coinciding, with that of Jeremy Kirk, ‘Constitutional Interpretation 

and a Theory of Evolutionary Originalism’ (1999) 27 Federal Law Review 

323, who advances a theory of evolutionary originalism. See also G Craven, 

Heresy as Orthodoxy: Were the Founders Progressivists? (2003) 31 Federal 

Law Review 87. 
430

  By way of contrast, see Attorney General (WA) v Marquet (2003) 202 ALR 

233, discussed in Chapter Six. There the High Court used text, purpose and 

historic background to interpret s 13 of the EDA 1947 broadly to impose a 

manner and form restriction upon the WA Parliament that required strict 

compliance.  
431

  McGinty represented the adoption of a narrower approach than that adopted 

in earlier free speech decisions; D Ball, ‘The Lion that Squeaked: 

Representative Government and the High Court - McGinty & Ors v The 

State of Western Australia (1996) 18 Sydney Law Review 372. See also K 

Foley, ‘The Australian Constitutional Influence on the Common Law’ 

(2003) 24 Melbourne University Law Review 131, 135-140. 
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But on closer scrutiny, it is not evident that the High Court actually 

retreated from earlier authority.
432

 It certainly drew a line beyond 

which the majority was not prepared to make advances.
433

 This was 

evident in two other decisions handed down contemporaneously with 

McGinty.
434

 In Langer v The Commonwealth,
435

 the Court held valid a 

provision in the Commonwealth Electoral Act 1918 that made it an 

offence to encourage voters not to fill in all boxes on a ballot paper. In 

Muldowney v South Australia
436

 it upheld a similar provision in the 

Electoral Act 1985 (SA). Both decisions evidenced a disposition not to 

extend the freedom of political communication into new areas.
437

 

                                                 
432

  H Patapan, ‘A Return to Dicey? The Philosophical Foundations of the High 

Court’s Implied Rights Jurisprudence’ in The High Court at the Crossroads, 

A Stone and G Williams, Eds, Sydney, The Federation Press, 2000, 146, 

167, sees McGinty, while drawing a line against further expansion, as 

representing, with Lange,  a consolidation of the earlier decisions. G 

Williams, The State of Play in the Constitutionally Implied Freedom of 

Political Discussion and Bans on Electoral Canvassing in Australia, 

Department of the Parliamentary Library, Parliament of Australia, Research 

Paper 10, 1996-97, expresses the same conclusion.  
433

  G Lindell, ‘Expansion or Contraction? Some Reflections about Recent 

Judicial Developments on Representative Democracy’ (1998) 20 Adelaide 

Law Review 111, 126; G Williams, ‘Sounding the Core of Representative 

Democracy: Implied Rights and Electoral Reform’ (1996) 20 Melbourne 

University Law Review 848, 849. McGinty draws a distinction between how 

the Commonwealth Constitution protects matters influencing how people 

vote and the intrinsic worth of the vote itself; G Lindell, ‘The Australian 

Constitution: Growth, Adaptation and Conflict – Reflections about Some 

Major Cases and Events’ (1999) 25 Monash Law Review 257, 281-284. 
434

  N Aroney, ‘Representative Democracy Eclipsed? The Langer, Muldowney 

and McGinty Decisions’ (1996) 19 University of Queensland Law Review 

75. 
435

  (1996) 186 CLR 302. The Court held that the provision did not unduly 

impair freedom of political discussion. For a critical comment on the 

decision see A Twomey, ‘Free to Choose or Compelled to Lie? – The Rights 

of Voters after Langer v The Commonwealth’ (1996) 24 Federal Law 

Review 201. 
436

  (1996) 186 CLR 352.  
437

  This is true also of the most recent High Court decision, Mulholland v 

Australian Electoral Commission (2004) 209 ALR 582. The Court held 

valid, provisions of the Commonwealth Electoral Act 1918 (Cth) under 

which a political party could only be registered for the purposes of the Act, 

including receipt of electoral funding, if it had 500 members.  For discussion 

of “directly chosen by the people” see, ibid, 600-601 [63]-[65] (McHugh J); 

623-627 [150]-[164] (Gummow and Hayne JJ); 640-641 [217]-[222] (Kirby 

J) and 675-676 [343]-[344] (Heydon J). The decision is too recent to allow 

fuller discussion in this thesis.  
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In fact, as mentioned above, the High Court’s later decision in 

Lange,
438

 when read with Levy v Victoria,
439

 confirmed the implied 

limitation relating to interference with political communication.
440

 

McGinty, however, left several issues unresolved. First, though the 

majority rejected any core requirement implicit in the Commonwealth 

Constitution of equality of voting value, McGinty appeared to leave 

intact the implication of a protected freedom of political 

communication discovered in Australian Capital television and 

Nationwide, though not, perhaps, to the extent recognised in 

Theophanous and Stephens. Further, if not complete, clarification 

followed in Lange. The Lange justification test, requiring a content-

based, categorical analysis that distinguishes between direct 

prohibition and incidental interference, is, however, theoretically 

problematic.
441

 

Secondly, the outer boundaries of the freedom of political 

communication and its relationship to other possible like freedoms 

were left indeterminate. Subsequently, Kruger v The Commonwealth
442

 

inconclusively explored the possibility of its extension to freedom of 

political association. 

                                                 
438

  (1997) 189 CLR 520. 
439

  (1997) 189 CLR 579. 
440

  Lange modified earlier views about the scope of the freedom of political 

communication to provide a defence to defamation actions. Lange sought to 

reconcile the common law with the constitutional protection.  
441

  Regarding difficulties inherent in the Lange test; see A Stone, ‘The Freedom 

of Political Communication since Lange’ in The High Court at the 

Crossroads, Essays in Constitutional Law, A Stone and G Williams, Eds, 

Sydney, Federation Press, 2000, 1, at 12-14. Dr Stone’s criticisms were 

noted by McHugh J in Coleman v Power [2004] HCA 39, 78 ALJR 1166, at 

1182-1183 [84]-[85]. He considered that any difficulty with the Lange test if 

it is reformulated as suggested by Kirby J in Levy v Victoria (1997) 189 

CLR 579, 646. This is: a law is invalid if it restricts political communication 

in a manner that is inconsistent with the system of representative 

government for which the Constitution provides. 
442

  (1997) 190 CLR 1, at 128 (Gaudron J), 142-143 (McHugh J). The freedom 

may be an extension of, or independent of, the political speech freedom. 

Gaudron J in Levy, 182 CLR, 616-617, suggested it was subsidiary to the 

latter.  
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Thirdly, the relationship of the Commonwealth and State 

Constitutions, and the role of s 106 of the Commonwealth Constitution 

in that regard, was not specifically clarified. Whether normative 

standards could operate in some common space, shared between the 

basic instruments establishing the Commonwealth and the State, was 

not elucidated.  

 

Finally, the place of the notion of ‘popular sovereignty’, as a 

constitutional postulate, still remains elusive and ambiguous after 

McGinty.  Always a difficult concept from which to derive normative 

prescriptions,
443

 McGinty left further elucidation of that debatable 

concept to later cases.
444

 

D.  LATER WEST AUSTRALIAN CASES REGARDING 

  FREEDOM OF POLITICAL COMMUNICATION 
 

Although the High Court in McGinty had held that neither the 

Commonwealth Constitution nor s 73(2)(c) of the Constitution Act 

imposed on the Western Australian Parliament an implied standard of 

electoral equality, the limitation regarding freedom of political 

communication recognized by the High Court in Stephens has been 

invoked in later cases. In all instances the Western Australian Supreme 

Court has found occasion either not to apply the guarantee
445

 or, in a 

several cases, to apply it but to find it was not contravened. 

  

                                                 
443

  See L Zines, ‘The Sovereignty of the People’ in Power, Parliament and the 

People, M Coper and G Williams, Eds, Leichhardt, NSW, Federation Press, 

1997, 91. 
444

  See Sue v Hill (1999) 199 CLR 462. 
445

  In most of these cases no differentiation was made between the guarantee 

under the Commonwealth Constitution and that under s 73(2) of the 

Constitution Act. 
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1. Defamation cases not directly concerned with the political 

process 

 

For the most part the guarantee has been raised in the context of 

defamation actions. While acknowledging that defences in Western 

Australia such as qualified privilege must not be inconsistent with the 

constitutional standard,
446

 the Supreme Court has generally considered 

it unnecessary to consider that issue on the particular facts. 

 

Thus in Heytesbury Holdings Pty Ltd v City of Subiaco
447

 Steytler J, 

adopting a restrictive view of the concept of political communication, 

found that angry words, uttered publicly by a mayor concerning 

monies owed by a corporation to the Council, were not published in a 

political context. Hence, the freedom of political comment was not 

engaged. In Nationwide News Pty Ltd v International Financing & 

Investment Pty Ltd
448

 the Court of Appeal held that the fact that a 

publication contained allegedly defamatory material concerning an 

inquiry by a government agency was insufficient to attract the Lange 

defence. In Archer v Channel Seven Perth Pty Ltd
449

 Hasluck J 

suggested that Lange was capable of applying where the general public 

has a legitimate interest in receiving information concerning matters 

relevant to the exercise of public functions and powers vested in 

officials administering public laws. Consistently with Lange he 

observed that a narrow view should not be taken of matters about 

which the general public has an interest.  

 

The Court of Appeal in The Buddhist Society of Western Australia v 

Bristile
450

 accepted that a Lange defence could be raised where 

defamatory remarks were made in a letter to a Government Minister 

                                                 
446

  As in Lange (1997) 189 CLR 520. 
447

  [1998] WASC 183. 
448

  [1999] WASCA 95. 
449

  [2002] WASC 160, a strike-out application. 
450

  (“Buddhist Society”) [2000] WASCA 210; (2000) A Tort Rep 81-548. 
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but only where the defendant specifically pleaded the reasonableness 

of its conduct.  Archer and Buddhist Society leave considerable scope 

for Lange; other West Australian cases generally show some diffidence 

towards its application.
451

 

 

2. Protection of State Institutions: Contempt of Court 

The guarantee was held to be relevant in Hamersley Iron Pty Ltd v 

Lovell 
452

 where the Full Supreme Court found State laws dealing with 

contempt of court were compatible with it.
453

 Applying the Lange test, 

the Court held the law of contempt, in preventing misuse of 

confidential documents filed in proceedings, served the legitimate ends 

of maintaining the effective administration of justice that was essential 

to maintaining a democratic society. The law was reasonably 

appropriate and adapted to those ends, thus consistent with the implied 

freedom. The decision is consistent with earlier authority.
454

  

A second non-defamation case involving the application of the 

guarantee to judicial proceedings was Titelius v Public Service Appeal 

Board.
455

 There, a public servant had been administratively disciplined 

for disclosing a court document (a restraining order against a well- 

known Commonwealth politician)
456

 to a barrister not involved in the 

case, but who had an interest in the document as a matter of public 

                                                 
451

  Other cases include Reynolds v Nationwide News Pty Ltd [2001] WASC 116 

(pleadings did not sufficiently raise Lange defence); Cock v Hughes [2002] 

WASC 108 and 263 (Full Court holding that the Lange defence was 

available to a publisher who criticised a public prosecutor); Mickelberg v 

6PR Southern Cross Radio Pty Ltd [2003] WASC 209 (Lange defence was 

available where radio interview with Premier concerned a notorious gold 

robbery); Shave v West Australian Newspapers Ltd [2003] WASC 83 

(Hasluck J, paragraphs [18]-[22], allowing wide scope for concept of 

political discussion, but otherwise dealing with matters of pleading).  
452

  (1998) 19 WAR 316. 
453

  See Ipp J, ibid, at 323-325, regarding balancing the need to prevent 

contempt of court against restriction of political expression.  
454

  Particularly, Nationwide News and Lange. The Supreme Court did not cite 

Stephens. It did not distinguish between the State and Federal sources of the 

implied freedom.  
455

  (1999) 21 WAR 201. 
456

  He was a member of the Australian Senate at the time.  
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interest.  The public servant sought to have the disciplinary direction 

quashed on the basis that the State provision restricting the publication 

of court documents
457

 had to be read consistently with the freedom to 

convey information of political relevance. He contended that, if the 

rules were so read, he had been entitled to disclose the document. 

Because the politician’s suitability for pre-selection for further election 

was in issue, the release of the document sought by the barrister lay at 

the very centre of the implied freedom
458

 The Court of Appeal held 

that the provision restricting release did not contravene the freedom. 

Malcolm CJ stated: 

[T]he implied freedom … does not create new personal rights but 

consists of a limitation on legislative and executive power…. For 

the reasons previously expressed, s 148 creates a right where 

none may previously have existed. It places no restraint on the 

implied freedom of political communication.
459

 

 

These propositions of Malcolm CJ present some logical problems. 

Although s 148 created a qualified right to access by certain persons, 

that is not the same as a ‘personal right’ such as the right to sue for 

damages addressed in Lange. To the extent a person fell outside the 

meaning of ‘interested person’, the provision restricted access to 

information that was relevant to the choice electors might make. 

Arguably, the Court’s decision is premised on a narrow construction of 

the guarantee.
460

 

 

Because the case concerned a Commonwealth parliamentarian, the 

Commonwealth, rather than the State, guarantee was invoked. It 

illustrates the inextricable nature of State and Federal matters. The 

issue was the validity of a State law regulating State courts that 

impacted on the freedom to criticise a Commonwealth politician. It has 

                                                 
457

  Justices Act 1902 (WA), s 148. 
458

  See Malcolm CJ, 21 WAR, at 209 [27].  
459

  Ibid, at 222 [87]-[88]. 
460

  It could perhaps have been justified as valid because it served a legitimate 

public interest under the Lange standard. 
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been assumed that the boundaries of the State guarantee are largely 

coterminous with the Commonwealth. That assumption may not be 

correct.
461

 

 

3. State prohibition on electoral donations: The CEPU case  

 

The last case to be considered
462

 involves the application of the 

freedom in relation to State legislation restricting donations by 

industrial unions to political parties.
463

 It, too, demonstrates a judicial 

deference to State legislative judgment and a reluctance to give the 

guarantee a substantive operation.  

 

 (a) The legislative framework and its application 

 

Under the Industrial Relations Act 1979 (WA) the Registrar of the 

Western Australian Industrial Relations Commission (“Commission”) 

could conduct a review of the rules of an organization registered under 

the Act. If of opinion that any of the rules were inconsistent with s 97P 

of the Act, the Registrar was required to refer the matter to the 

President of the Commission.
464

  Section 97P required a registered 

organization to establish a separate ‘political fund’ apart from its other 

accounts. No contribution from a member’s subscription could be paid 

                                                 
461

  Had s 73(2)(c) been invoked in Titelius it would have raised difficult issues 

including whether s 73(2), as a law of the State, can apply to a 

Commonwealth Senator whose office is created under the Commonwealth 

Constitution. This entails issues of immunity and inconsistency (s 109 

Commonwealth Constitution). It also concerns the relationship between the 

State and Commonwealth Constitutions and the function of s 106 of the 

latter in protecting State courts; Re Tracey (1989) 166 CLR 518. 
462

  The CEPU case concerned limitations on electoral finances and union 

support for political parties engaged in elections, arguably core political 

matters.  
463

  Regarding electoral finance in Australia, see K Ewing, ‘The Legal 

Regulation of Electoral Campaign Financing in Australia: A Preliminary 

Study’ (1992) 22 University of Western Australia Law Review 239 and D 

Cass and S Burrows, ‘Commonwealth regulation of Campaign Finance – 

Public Funding, Disclosure and Expenditure Limits’ (2000) 22 Sydney Law 

Review 477. 
464

  The President could disallow the Rules if so inconsistent. 
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into that fund unless specifically authorised by the member. Political 

expenditures by the organization could only be made from the amounts 

standing in the political fund. A person associated with an organization 

who made an unauthorised payment to a political part was liable to a 

substantial fine. 

 

On a review of the rules of a particular union,
465

 the Registrar found 

that they did not require specific contributions to be set aside in a 

separate political fund.  Rather, contributions to political parties could 

be made from the general fund of the organization.   

 

The matter was referred to the President
466

 who found that the rules 

authorised payments from the general fund contrary to s 97P(4). This 

was because the rules permitted officers of the union to credit monies 

from a member’s subscription to a general fund from which political 

donations could be made. The President further found, after an analysis 

of the operation of the Act, that the rules imposed severe strictures on 

the way a union could use its funds for political contributions. He 

concluded on the evidence that the relevant provisions of the Act did 

inhibit the union’s ability to contribute to the funding of a political 

party. Specifically, s 97P contravened the freedom of political 

communication.   

                                                 
465

   The Communications Electrical Electronic Energy, Information, Postal 

Plumbing, and Allied Workers Union of Australia (WA) Branch. 
466

  In the matter of The Registrar v The Communications Electrical Electronic 

Energy, Information, Postal Plumbing, and Allied Workers Union of 

Australia (WA) Branch, WA Industrial Relations Commission 29 May 1998. 
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Further, the restrictions could not be justified under the second limb in 

Lange. They were not directed to a legitimate objective in a way that 

only incidentally, and not disproportionately, interfered with that 

freedom.
467

 From this decision the Registrar appealed to the Western 

Australian Industrial Appeal Court
468

 who upheld the appeal.
469

 

 

(b)  Analysis of the CEPU decision. 

 

Besides holding s 97P of the Industrial Relations Act valid, CEPU is 

significant for its reading of the implied guarantee of free political 

speech derived from the Commonwealth and the State constitutions. 

 

The Court held that the implied limitation derived from ss 7 and 24 of 

the Commonwealth Constitution, and alternatively, from s 73(2)(c) of 

the Constitution Act (WA), was not infringed by s 97P. The principal 

judgment is that of Scott J with whom Kennedy and Anderson JJ 

concurred. Kennedy J added some observations of his own.   

The crux of Scott J's decision was his application to s 97P of the two-

step test enunciated by the High Court in Lange v Australian 

Broadcasting Corporation.
470

  After extensive reference to the relevant 

case law,
471

 His Honour briefly disposed of the central issues.  He 

                                                 
467

  Ibid, 20-24. He found the Act had the effect of stifling industrial 

organisations making donations to political parties. 
468

  The Court consists of three Supreme Court judges. One judge queried, but 

did not further address, the competence of the President to make a 

constitutional ruling. Did the Commission, a State arbitral body, 

impermissibly exercise the judicial power of the Commonwealth contrary to 

Chapter III of the Constitution? See P Johnston and R Hardcastle, ‘State 

Courts: The Limits of Kable’ (1998) 20 Sydney Law Review 216, 229-230. 
469

  The Registrar v The Communications Electrical Electronic Energy, 

Information, Postal Plumbing, and Allied Workers Union of Australia (WA) 

Branch [1999] WASCA 170, 9 September 1999 (“CEPU”). I was counsel 

for the respondent union. 
470

  (1997) 189 CLR 502, at 567. 
471

  This included the freedom of political communication and association cases 

such as Australian Capital Television Pty Ltd v Commonwealth (1992) 177 

CLR 106, Levy v Victoria (1997) 189 CLR 579 and Kruger v 

Commonwealth (1997) 190 CLR 1. 
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asserted that the relevant provisions of Part VI did not effectively 

burden the freedom of communication about government or political 

matters either in its terms, operation or effect.
472

  The provisions were 

essentially fiscal in nature and were aimed at ensuring that money 

contributed by the organisation's members was properly accounted for 

in accordance with the wishes of the members rather than the will of 

the organisation.
473

  

 

Although unnecessary to do so, Scott J addressed the second step in the 

Lange test. He found the relevant provisions reasonably appropriate 

and adapted to serving a legitimate end; namely, ensuring the fiscal 

responsibility of the organisation concerned.
474

 They did not prevent 

the organisation from making political donations so long as each 

donation was segregated and used as specifically authorised by the 

member who had provided the amount.
475

  

 

Kennedy J engaged in a comparison with Canadian and United States 

authorities concerned with freedom of political speech. These included 

the leading United States decision, Buckley v Valeo (“Buckley”).
476

  

 

In Buckley the Supreme Court held invalid measures imposing a 

ceiling on political expenditures on the ground that they were 

inadequately tailored to meet the specific problems posed to the 

                                                 
472

  At paragraph 88.  
473

  He saw as significant the fact that the requirement to maintain a separate 

political fund applied equally to both employer and employee organisations. 
474

  Paragraph 87-89. 
475

  He accepted, however, that the provisions prevented the organisation itself 

from using member's funds for the purpose of making direct political 

donations to a party selected by the organisation. 
476

  (1976) 96 S Ct 612; 424 US 1. Buckley features in the judgment of McHugh 

J in Australian Capital Television (1992) 177 CLR 106, 231. 
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integrity of the electoral process.
477

 The Court, conversely, upheld 

limits on contributions to political parties to counter the corrupting 

effect of political influence accruing to large donors. It upheld these as 

compatible with the freedom of speech guaranteed by the First 

Amendment, US Bill of Rights.
478

   

 

Kennedy J did not, however, analyse those aspects of Buckley where 

the Supreme Court held invalid restrictions on the use of campaign 

donations. He also canvassed three Canadian authorities that dated 

from 1938, 1964 and 1986 but, similarly, drew no significance from 

them concerning the relevant State provisions.  

 

Later United States
479

 have enlarged the analysis of freedom of 

political speech considerably beyond the short comparative treatment 

                                                 
477

  Major comments on Buckley include R Levy, ‘The constitutional parameters 

of campaign finance reform’ (1999) 8 Kansas Journal of Law and Public 

Policy 43; D Schultz, ‘Revisiting Buckley v. Valeo: eviscerating the line 

between candidate contributions and independent expenditures (1998) 14 

The Journal of Law and Politics 33; Owen Fiss, ‘Money and politics’ (1997) 

97 Columbia Law Review 2470; B Neuborne, ‘Buckley's analytical flaws’ 

(1997) 6 Journal of Law and Policy 111 (containing an interesting 

discussion of comparative Australian laws); R Winter, ‘The history and 

theory of Buckley v. Valeo’ (1997) 6  Journal of Law and Policy 111; B 

Smith, ‘Money talks: speech, corruption, equality, and campaign finance’ 

(1997) 86 Georgetown Law Journal 45; and Cass Sunstein, ‘Political 

Equality and Unintended Consequences’ (1994) 94 Columbia Law Review 

1390. 
478

  The rationale behind Buckley was that large campaign contributions created 

expectations by donors of political ‘quid pro quos’. These could threaten the 

integrity of the system of representative democracy; see R Briffault, 

‘Point/Counterpoint: Public Funding and Democratic Elections’ (1999) 148 

University of Pennsylvania Law Review 563, 579.  
479

  Federal Election Commission v National Right to Work Committee (1982) 

459 US 197; Federal Election Commission v National Conservative 

Political Action Committee (1985) 470 US 480; Hilton v South Carolina 

Public Railways Commission (1991) 502 US 197; Nixon v Shrink Missouri 

Government PAC (2000) US 377; Federal Election Commission v Colorado 

Republican Federal Campaign Committee (2001) 533 US 431. In 

McConnell v Federal Election Commission, (2003) (USSC No 02-1674), the 

Supreme Court upheld in part, and held invalid in other respects, the Federal 

Bipartisan Campaign Reform Act 2002, designed to eliminate loopholes in 

earlier legislation. 
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attempted by Kennedy J.
480

 Buckley, in particular, has proven 

controversial in attempting to steer a mid-course between balancing the 

right of political groups to equal opportunity to participate in the 

political process against measures to minimize the corrupting influence 

that may come from electoral donations.
481

 Similarly, more recent 

Canadian electoral finance cases present a more nuanced constitutional 

analysis.
482

 

 

Regarding the specific issues before the Court Kennedy J held the law 

imposed no burden.
483

  Further, even if there were a burden on political 

speech, Kennedy J considered any impairment would be indirect and 

incidental to the general purpose of Part VIC. That Part was designed 

to give individual members of organisations a greater say about which 

political party the organisation should support, thereby requiring the 

organisation to be more accountable to their members.
484  

  

                                                 
480

  In any event, the Lange test applicable to the implied freedom of political 

communication recognised by the High Court differs from the First 

Amendment balancing tests evolved by the US Supreme Court. 
481

  R Briffault, ‘Nixon v Shrink Missouri Government PAC: The beginning of 

the End of the Buckley Era?’ (2001) 85 Minnesota Law Review 1729; B La 

Pierre, ‘The Bipartisan Campaign Reform Act, Political Parties, and the 

First Amendment: Lessons from Missouri (2002) Washington University 

Law Review 1101.  
482  See New Brunswick Broadcasting Co v Nova Scotia (Speaker of the House 

of Assembly) [1993] 1 SCR 319; Libman v Quebec [1997] 3 SCR 569; 

Lavigne v Ontario Public Service Union [1991] 2 SCR 211; and Thomson 

Newspapers v Canada [1998] 1 SCR 877. Regarding constitutional 

protection of the right to vote, see Figueroa v Canada (Attorney General) 

[2003] 1 Supreme Court Reports 912. 
483

  Paragraphs 34-37.  There was no burden because (a) s 97P (4) of the Act did 

not prevent the respondent from communicating about any political matter; 

(b) the organisation was not prevented from expending the subscriptions of 

its members on political communication; and (c) the organisation was not 

prevented from advertising in relation to an election. 
484

  Paragraph 35. His Honour regarded regulation of political donations as 

serving a legitimate end: that any levies intended for political expenditure 

should be raised in a manner that ensured that union members knew and 

agreed with the purpose of a levy. He also found, paragraph 37, that s 97P of 

the Act only applied to organisations registered under the Act. The federal 

counterpart of the respondent was therefore free to make political donations. 
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(c)  Critique of CEPU 

 

Kennedy and Scott JJ arguably ignored the detailed factual conclusions 

reached by Sharkey P at first instance about the way in which the 

legislation operated and the administrative burden imposed on an 

organisation in complying with the provisions of Part VIC.
485

 Further, 

no reference was made to the wider effects of the legislation in terms 

of restricting the flow of donations from organisations like the 

respondent to political parties.
486

 

.  

To confine union donations to the sum of the direct contributions of 

members nullifies the corporate personality and decision-making 

capacity of the organisation. The Court placed no weight on the fact 

that union officers were already subject to extensive, detailed penal 

provisions concerning expenditures from union funds.
487

   

 

Freedom of political speech, as recognised in cases since Australian 

Capital Television, has functional elements that go beyond the interests 

of individuals. The emphasis in those cases is on the integrity of the 

electoral system as a whole. The same applies to political donations.
488

  

To isolate the interests of members as if they were the sole 

consideration gives no recognition to the wider significance of the 

implied constitutional limitation.  

 

The failure to recognise the way in which the legislation operated to 

stifle political donations to political parties was particularly relevant to 

the second step of the Lange test. It required a proportionate 

                                                 
485

  Both judgments were premised on a singular characterisation of Part VI C 

that saw it as solely concerned with protecting members' contributions. 
486

  The Labor Party, relevantly, was founded to give political expression to the 

views of unionists. 
487

  Sections 74-80.  
488

  D Cass and S Burrows, ‘Commonwealth Regulation of Campaign Finance – 

Public Funding, Disclosure and Expenditure Limits’ (2000) 22 Sydney Law 

Review 477, 487-489. 
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assessment between the restrictive impact on political communication 

of provisions that pursue a legitimate public interest and the end itself. 

Kennedy and Scott JJ made no ‘balancing’ assessment of whether the 

obligations in Part VIC were excessive when measured against the 

obligations on union officers, that were already in place, to ensure 

accountability to members. To say that organisations were free to act 

through the agency of their federal counterparts ignored the chilling 

effect of the way that Part VIC actually operated. Officers of an 

organisation were liable to severe penalties.
489

 The Court did not ask 

whether there were less restrictive alternative means of securing the 

desired end. 

 

Further, the judgments fail to address the point that, where a 

prohibition strikes directly at conduct promoting the expression of a 

political view (as against some more remote intervention as regulating 

the means of communication), the measure requires compelling 

justification
490

 and should attract strict judicial scrutiny.
491

  The 

relaxed scrutiny by Kennedy and Scott JJ arguably falls far short of 

that standard. 

 

Moreover, Kennedy and Scott JJ suggest that there was no element of 

discrimination against unions because Part VIC applied to both 

employer and employee organisations. This ignores the fact the two 

organisations are differently constituted in terms of membership; 

unions by individuals, employer associations by corporations.  The Act 

did not require corporations to confine their political donations to 

                                                 
489 By contrast, the High Court in Levy v Victoria (1997) 189 CLR 579 held 

carefully drafted regulations, which excluded non-shooters from a narrow 

strip of land surrounding duck waters for a short shooting period, 

appropriate and adapted to securing public safety.  
490

  Australian Capital Television, 177 CLR 106, 143-145 (Mason CJ).  
491

  A Stone, ‘The Limits of Constitutional Text and Structure: Standards of 

Review and the Freedom of Political Communication’ (1999) 23 Melbourne 

University Law Review 668.  
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amounts approved by shareholders.
492

  The decision therefore relied on 

a narrow formal distinction between members and organisations that 

failed to take into account the substantive nature of the relationship 

between the different kind of organisations and their members. 

 

One can ask: Would CEPU have been overturned if appealed to the 

High Court?  The High Court, in McGinty,
493

 had not retreated from 

Australian Capital Television. CEPU arguably fell well within the 

scope of the latter decision. CEPU involved more than a mere, 

incidental burden upon the freedom of political communication.  It 

concerned a direct prohibition on providing funds to political parties 

that, arguably, lacked compelling justification.
494

 

 

4. Evaluation of later cases 

 

Though invoked on a number of occasions, freedom of political 

communication has practically had little impact in Western Australian 

Supreme Court decisions. Whether the High Court would have adopted 

                                                 
492

  I Ramsey, G Stapleton and J Vernon, ‘Political Donations by Australian 

Companies’ (2001) 29 Federal Law Review 177 call for greater disclosure 

of corporate political donations. Regarding the democratic accountability of 

corporations see G Anderson, ‘Corporations, Democracy and the Implied 

Freedom of Political Communication: Towards a Pluralistic Analysis of 

Constitutional Law’ (1998) 22 Melbourne University Law Review 1. 
493

  (1996) 136 CLR 140. 
494

  In Mulholland v Australian Electoral Commission [2004] HCA 41, 209 

ALR 582, the High Court, reviewing Australian Capital Television and 

McGinty, held valid provisions of the Commonwealth Electoral Act 1918 

(Cth) under which political parties had to have 500 members to be registered 

under the Act and receive electoral funding.  The Court did not regard the 

restriction as an unreasonable burden on political communication or 

association. Regarding ‘directly chosen by the people’ see 600-601 [63]-

[65] (McHugh J); 623-627 [150]-[164] (Gummow and Hayne JJ); 640-641 

[217]-[222] (Kirby J) and 675-676 [343]-[344] (Heydon J). 
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a more stringent approach in CEPU on appeal can only be a matter of 

speculation.
495

 

 

E.  THE INTERPRETATION SECTION 73(2)(c): ITS 

SIGNIFICANCE FOR OTHER PROVISIONS IN THE 

CONSTITUTION ACT 

Consistently with the ascendant textual emphasis of the High Court in 

Stephens,
496

 McGinty turned on the particular wording of s 73(2)(c). 

The restrictive approach in McGinty may not be representative of how 

the Court might approach other paragraphs of s 73(2). These cover 

Western Australian legislation interfering with the office and functions 

of the Governor, reducing the size of the Legislative Council, or 

indirectly affecting s 73 itself.  

For example, a bill to provide a procedure to resolve disputes between 

the two Houses of Parliament probably has to be submitted to the 

electorate for ratification if passed. This is because it would, directly or 

indirectly, affect ss 2, 3 and 50 of the Constitution Act, and, possibly, 

s 73. In cases such as that, s 73(2) arguably now constitutes a 

significant restraint on the capacity of the legislature to reconstitute 

itself.
 

  

                                                 
495

  An application for leave to appeal to the High Court was discontinued; ‘No 

backing for donations court battle’ The West Australian, 11 April 2000, 24. 

Liability for costs became a concern after the High Court had awarded costs 

against the plaintiffs in McGinty, even though McGinty involved important 

public interest issues.  
496

   As modified by Lange. 
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CHAPTER SIX 

 

MANNER AND FORM OUTSIDE THE 

CONSTITUTION ACT: SECTION 13 OF THE 

ELECTORAL DISTRIBUTION ACT 

 

ENTRENCHING ELECTORAL BOUNDARIES: MARQUET 

AND THE REJECTION OF ‘ONE PERSON – ONE VOTE’ 

 

The final Western Australian manner and form requirement to be 

discussed is s 13 of the Electoral Distribution Act 1947 (WA) 

(“EDA”). It was considered by the High Court in Marquet.
497

 

 

Many complex issues associated with manner and form requirements 

were agitated by the Marquet litigation.
498

 The central issue was: 

Would it be unlawful for the Clerk of the Parliaments, Mr Marquet, to 

present two bills to the Western Australian Governor for assent on the 

ground that neither bill had been passed by the Legislative Council by 

an absolute majority of members? The first (“Repeal Bill”) was 

expressed to repeal the Electoral Distribution Act 1947 (WA). The 

second (“Amendment Bill”) sought to amend the Constitution Acts 

Amendment Act 1889 (“CAAA”) to add extra members to the Council, 

and the Electoral Act 1907 (WA) by including provisions relating to 

the system of redistribution in place of those previously in the EDA. 

The EDA provides the legislative basis for the distribution of the state 

                                                 
497

  The High Court decision is Attorney General (WA) and The State of Western 

Australia v Marquet (2003) 202 ALR 233; 77 ALJR 1561. It is discussed in 

P Johnston, ‘Method or madness: constitutional perturbations and Marquet’s 

case’ (2004) 7 Constitutional Law and Policy Review 25 which reproduces 

the substance of this Chapter. 
498

  Including the Supreme Court decision in Marquet v The Attorney General 

(WA) and the State of Western Australia (“Marquet WASC”) (2002) 26 

WAR 201. 
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into electorates by electoral distribution commissioners. In conjunction 

with the CAAA, which divides the State into two zones, Metropolitan 

and the remainder of the State, the EDA is the source of the 

malapportionment inherent in the Western Australian electoral 

system.
499

 The Amendment Bill if passed would have effectively 

mitigated the disparity between metropolitan and other electoral 

districts. 

 

 The requirement for passage of certain bills by an absolute majority is 

prescribed by s 13 of the EDA.  It reads:  

It shall not be lawful to present to the Governor for Her 

Majesty's assent any Bill to amend this Act, unless the second 

and third readings of such Bill shall have been passed with the 

concurrence of an absolute majority of the whole number of the 

members for the time being of the Legislative Council and the 

Legislative Assembly respectively. (Emphasis added) 

 

A. ISSUES CONCERNING SECTION 13 EDA. 

 

Marquet’s case
500

 was primarily concerned with three issues of 

constitutional interpretation: 

 

1) Did the expression “amend” in s 13 of the EDA encompass 

repeal of the EDA; 

2) Was s 13 supplanted, by implied repeal, when s 73 of the 

Constitution Act was amended, by absolute majorities, in 

1978; and 

3) If s 13 required a repeal of the EDA to be passed by an 

absolute majority, was it binding on the 2002 State 

Parliament by virtue of s 6 of the Australia Act, or otherwise? 

 

The case also raised a preliminary issue: 

                                                 
499

  Metropolitan and the remainder of the State.  
500

  “Marquet’s case” refers generically to the litigation, not the individual 

Supreme Court and High Court decisions. 
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4) Were the above issues justiciable? 

 

A number of curious side issues surrounded the litigation and set it in 

the somewhat arcane and anachronistic context that often surrounds 

manner and form disputes. These included whether: 

 

5) The unusual way in which the action was instituted impaired 

the jurisdictional basis for the action; 

6) The action had become moot and incapable of being appealed 

because of the intervention, before the Supreme Court 

delivered judgment, of a prorogation of Parliament after the 

bills were ‘passed’; 

7) The EDA itself was invalidly passed in 1947 by reason of a 

failure to obtain an absolute majority in the course of its 

passage; 

8)  The litigation was unnecessary anyway because the Repeal 

Bill could have been passed by an absolute majority had the 

President, on a proper interpretation of s 14 of the CAAA, 

voted;
501

 and 

9) The electoral redistribution instituted under the EDA after the 

Supreme Court’s decision was invalid. 

 

B. THE BACKGROUND TO MARQUET 

 

As Burke
502

 and McGinty
503

 have shown, from 1890 the electoral  

                                                 
501

  Section 14 (set forth at page 218), as traditionally understood, precluded the 

President of the Legislative Council from casting a deliberative vote.  
502

  [1982] WAR 248. 
503

  (1996) 186 CLR 140. 
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system in Western Australia has always been characterized by 

malapportionment between the number of voters in different electoral 

districts or regions.
504

 Since responsible government in 1890 there has 

been a notable divergence between the value of votes in the 

Metropolitan region and non-metropolitan parts of the State. The 

degree of the disparity has diminished over time, most notably by 

reforms in 1947 and in 1987.
505

   

 

Until the general election in February 2001 the non-Labor conservative 

parties in the Legislative Council enjoyed a virtually entrenched 

control.
506

 This is not to say that at times the Labor Party has not 

derived some benefit from malapportionment in favour of country 

electorates. While electorates in pastoral or agricultural areas have 

predominantly tended to return conservative representatives, Labor 

enjoyed an advantage, historically, in mining electorates, particularly 

in the early part of the 20
th

 Century.
507

   

 

Throughout the twentieth century Labor progressively pursued an 

objective of greater electoral equality.  In introducing the electoral 

amendment legislation in 2001, the Attorney General and Minister for 

Electoral Affairs, the Honourable J McGinty MLA, laid considerable 

store in his second reading speech on the attempts by the Labor Party 

to reduce the extent of malapportionment between the different regions 

of the State.
508

   

 

 

                                                 
504

  As originally enacted, the boundaries of the electoral divisions were 

specified in a schedule to the Constitution Act 1889 (WA). 
505
  Acts Amendment (Electoral Reform) Act 1987 (WA). 

506
   ‘Entrenched control’ here means that reform of the State’s electoral system 

cannot occur without the concurrence of members of the conservative, non-

metropolitan members of the Legislative Council.  
507

  In recent times, however, the mining vote is more volatile, hence traditional 

Labor electorates such as Kalgoorlie may return conservative members. 
508

  WA Parliamentary Debates, Legislative Assembly, 1 August 2001, 1855. 
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1. The McGinty High Court challenge 

 

As explained in Chapter Five, Mr McGinty, in 1994, led a 

constitutional challenge to malapportionment alleging that the 

prevailing electoral legislation was invalid because it contravened an 

implied equality standard in both the Commonwealth Constitution and 

s 73(2)(c) of the Constitution Act 1889. The standard derived from the 

notion of representatives being ‘chosen directly by the people’.
509

  In 

McGinty
510

 the High Court decided by majority that neither 

Constitution required the State electoral system to conform to even an 

approximate standard of electoral equality.
511

 

 

2.  Labor’s window of opportunity 

 

The results in the 2001 February State elections produced a unique 

situation in Western Australia. Labor was elected to government
512

 and 

in the Legislative Council, for the first time in history, Labor, Green 

and Democrat members outnumbered conservative members. Voting in 

the Council on the two electoral bills was 17 for, 16 against. This was 

one short of an absolute majority.   

 

The President of the Council
513

 did not vote. According to the 

prevailing interpretation of s 14 of the CAAA the President was thought 

to have only a casting and not a deliberative vote.
514

 His vote, 

therefore, was not available to achieve an absolute majority.
515

 

 

                                                 
509

  Similar versions of this expression occur in both ss 7 and 24 of the 

Commonwealth Constitution (“directly chosen”) and s 73(2)(a) of the 

Constitution Act (“chosen directly”).  
510

  (1996) 182 CLR 140.  
511

  Discussed at pages 121-127 above. 
512

  Labor gained a majority of seats in the Legislative Assembly. 
513

  The President was a Labor member. 
514

  Whether this interpretation is correct is discussed below. 
515

  Had the President voted the result would have been would have been 18-16. 
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The question of the legislation’s validity featured prominently in the 

Parliamentary Debates
516

 and was the subject of a report by the Legal 

Affairs Committee of the Legislative Council.
517

  The Committee 

members divided with the Government and Green members reporting 

that the legislation could be passed without absolute majorities, the 

Opposition members taking the opposite view. 

 

3. The Clerk’s initiative 

 

To clarify the situation, the Clerk of the Legislative Council, in his 

capacity as the Clerk of the Parliaments,
518

 undertook to seek a 

declaration from the Supreme Court to determine whether the bills 

could be lawfully presented to the Governor for the royal assent.
519

 In a 

letter to the President of the Legislative Council dated 28 November 

2001 he advised:  

In this State, the duty to present Bills to the Governor resides in 

the Clerk of the Parliaments.  The person appointed to that 

office is the Clerk of the Legislative Council. 

 

It is my opinion that the commencing words of section 13 – “it 

shall not be lawful to present to the Governor for Her 

Majesty’s assent …” – requires me to give active consideration 

to whether or not the Electoral Distribution Repeal Bill 2001, 

despite its stated repeal of the 1947 Act is, nonetheless, a Bill 

that a court would hold to be one that “amends” the 1947 Act 

and therefore subject to provisions of section 13 at the second 

and third reading stages. 

….. 

                                                 
516

  In the Legislative Assembly Mr Barron-Sullivan, the Liberal Deputy Leader, 

and Mrs Cheryl Edwardes, a former Attorney General led the opposition to 

the measures. In the Legislative Council the Hon Peter Foss QC, who had 

succeeded Mrs Edwardes as Attorney General, and the Hon George Cash, a 

previous President of the Council, figured prominently in the debate. In the 

Assembly the Minister for Electoral Affairs, the Hon Jim McGinty, led for 

the Government, as did the Hon Nicholas Griffiths in the Council. 
517

  Report No 8 in relation to the Electoral Distribution Bill 2001 and the 

Electoral Amendment Bill 2001. 
518

  Sub-section 36(7) of the CAAA 1899 (WA) recognizes the Clerk of the 

Parliaments as a separate office from that of Clerk of the Legislative 

Council. Mr Marquet held both offices. 
519

  The Governor assents as the Queen’s representative. Here, assent will be 

treated as his action. 
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… My personal liability under section 13 … stands outside any 

immunity that I may claim as the Clerk of the Legislative 

Council either under the general law of privilege or section 51 

of the Constitution Acts Amendment Act 1899. The Clerk of the 

Parliaments is not an officer of either House. 

 

I therefore advise you … that should the repeal Bill pass the 

Council without an absolute majority at second and third 

readings, I will seek a declaratory judgment in the Supreme 

Court on [the] interpretation of section 13 and its application (if 

any) to either or both Bills.  
 

The letter is remarkable in several respects. First, the Clerk gives as his 

purpose in seeking a judicial declaration the need to clarify his 

personal liability regarding a potential breach of the law. Later, before 

the Supreme Court, his counsel submitted that the Clerk stood in peril 

of conviction for a breach of s 177 of the Criminal Code 1913 

(WA).
520

 Secondly, he distinguishes his function as Clerk of the 

Parliaments from that of Clerk of the Council. Thirdly, he implies that 

the responsibility of presenting the bills for assent is a personal one and 

that he is not the agent of, nor responsible to, the House in that 

regard.
521

 These issues will be discussed in greater detail below in 

connection with the standing of the plaintiff. 

 

4. The President’s ruling 

 

The President of the Council, the Hon John Cowdell, in response to the 

Clerk’s letter, advised the House on 28 November 2001 that it was not 

                                                 
520

   Section 177 of the Criminal Code makes it an offence to commit an act, 

without lawful excuse, that is unlawful by the statute law of the state. 
521

  An affidavit sworn by the plaintiff on 19 December 2001 and filed in the 

proceedings is somewhat opaque as to the actual process by which 

presentation of bills is executed, particularly the respective roles of the 

Clerk, the Governor and his Official Secretary. The Supreme Court made no 

findings on this aspect. In WA Parliamentary Debates, Legislative Council, 

18 December 2001, 7265, the Leader of the Government, the Hon 

N Griffiths, said that presentation was not a matter for the Government.  
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his intention to make any ruling from the Chair that would preclude the 

Supreme Court from determining the validity of the bills.
522

   

 

One interpretation of this is that the matter was not one for the House’s 

determination until the Supreme Court had given its ruling on the 

matter. The President was pressed by the Opposition Leader in the 

Council on 4 December 2001 to make a further ruling in relation to the 

electoral amendment bill after it had passed by a simple majority.
523

  

 

After remarking that the question of whether absolute majorities were 

required had ‘been catered for by the course of action outlined by the 

Clerk’ the President stated: 

Whether a particular Bill is subject to a manner and form 

provision such as section 13 is a question of law to be settled 

by the court. … Before judicial examination can occur, the 

court must answer the threshold question of law: does the 

Electoral Amendment Bill 2001 amend the 1947 Act? … With 

respect to section 13, manner and form, I decline to pre-empt or 

prevent any ruling on this matter by the Supreme Court by 

means of a ruling from the Chair. [Emphasis added] 

 

The President explained that the relevant Standing Order concerning 

absolute majorities was based on an earlier one that related to changes 

to the ‘constitution’ of either House.
524

  

 

The issue for the President evidently was one on which any further 

legislative action depended on the guidance received from the Supreme 

                                                 
522

  Parliamentary Debates, Legislative Council, 28 November 2001, 5952. 4 

December 2001, 7264. The background to these events are discussed by 

Hon J Cowdell, ‘From Court to Court: The Legislative Quest for One Vote 

One Value in the 36
th

 Parliament of Western Australia’, paper presented at 

the Australasian Study of Parliament Group Conference, Perth 29 May 

2004. 
523

  Ibid, 4 December 2001, 6256 (The Hon Mr P Foss QC). 
524

  Ibid, 6258. The President continued: 

 It is for a court to decide … whether certain aspects of the electoral 

system for each House are included [in the “Constitution’ of the 

House].  …I will not make a ruling that attempts to prevent or preclude 

the Supreme Court of this State determining matters of law that are in 

question.
524

 (Emphasis added). 
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Court. From other comments by members
525

 it seems to have been a 

common understanding, in which the Government acquiesced,
526

 that 

the House should treat the proposed institution of proceedings by the 

Clerk as an opportunity to seek an advisory declaration from the 

Supreme Court.
527

 

 

These exchanges seem to suggest, firstly, that presentation for assent 

is, by virtue of the relevant Standing Orders,
528

 solely within the 

discretion of the Clerk. It is not a matter for Parliament, the Houses or 

the Government. Secondly, accepting that the process is in the Clerk’s 

domain, it is not clear to whom he is responsible in discharging his 

function.  

 

Arguably, the process of presentation is still part of the legislative 

process.
529

 What roles then do the Ministers of the executive 

government have in that process? The traditional view has been that 

assent is given by the Governor in Council and hence on the advice of 

the Ministers. If that is not the case in Western Australia who, if 

anyone, should advise the Governor in the event that there is doubt 

about the constitutional validity of particular bills?
530

 

                                                 
525

  Parliamentary Debates, Legislative Council, 4 December 2001, 6271 (Hon 

M Criddle); ibid, 18 December 2001, 7269; (Hon George Cash); ibid, 19 

December 2001, 7301 (Hon George Cash). 
526

  Ibid, Legislative Council, 6 December 2001, 6564 (Hon N Griffiths). 
527

  This raises the possible contravention of the principle in Kable v Director of 

Public Prosecutions (NSW) (1996) 189 CLR 51 that a State Supreme Court 

cannot perform functions incompatible with its independence from the 

legislature and executive. The way the Clerk raised the matter in Marquet 

could be perceived as integrally involving the Supreme Court in the 

legislative process. 
528

  On conventional theory a court may interpret a Standing Order but only the 

relevant House is competent to determine a breach. 
529

  The Queen’s assent is required for a valid enactment by s 2 of the 

Constitution Act 1889. 
530

  In Tonkin v Brand [1962] WAR 2 the Full Supreme Court declared that the 

Government Ministers who were responsible for advising the Governor had 

a duty to advise him to exercise his executive power to issue a proclamation 

under the EDA to institute a new redistribution in relevant circumstances. 

The role of the Ministers in respect of the legislative act of assent is not so 

clear. Tonkin v Brand is not directly in point in that instance. 
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5. Proceedings in the Supreme Court 

 

The Clerk commenced his action by seeking a declaration pursuant to 

Order 58 Rule 11 of the Supreme Court rules.
531

 This authorises the 

Court to provide an interpretation of an ambiguous provision in a 

statute or document. At a preliminary directions hearing McKechnie J 

expressed concern about the composition of the parties and the lack of 

a proper contradictor to the defendants’ arguments since the plaintiff 

did not propose to adopt a definite position about the lawfulness of 

presenting the bills for assent.
532

 A ‘Country Alliance’ consisting of 

members of conservative parties and rural organisations sought to 

appear as ‘amici curiae’ to put a contrary position. Satisfied that the 

amici could represent an opposing view, his Honour made orders 

permitting them to make submissions to the Full Court.  

 

The Court heard argument in April 2002. The defendants made their 

submissions first, supporting the lawfulness of the Clerk presenting the 

bills for assent. The amici followed in response and the plaintiff 

                                                 
531

  The Attorney General was named as the principal respondent. The 

ambiguities in the different roles of the Attorney General (representative of 

the State in litigation, principal legal advisor to the government, protector of 

the public interest and ostensible defender of the judicial system) are 

considered in P Johnston, ‘Waiting for the second shoe to fall: the 

unresolved issues in Yougarla v Western Australia’ (2002) 

http://www.gtcentre.unsw.edu.au/Conference-Papers-February-2002.asp 32, 

39. Regarding the role of attorney generals in litigation see K Walker, ‘The 

Bishops, the Doctor, His Patient and the Attorney-General: The Conclusion 

of the McBain Litigation’ (2002) 30 Federal Law Review 507, 522. 
532

  Supreme Court transcript, Actions Nos 2949 and 2965 of 2001, 25 January 

2002, 3-4. Mr Foss QC indicated that a contradictor could appear but the 

persons he represented were unwilling to be joined as parties lest they incur 

liability for costs. The pursuit of costs in McGinty by the then State 

Government (of which Mr Foss was a member) had a chilling effect upon 

persons contemplating constitutional suits in Western Australia. 

Consistently with McGinty, the High Court in Oshlack v Richmond River 

Council (1998) 193 CLR 72; and South-West Forest Defence Foundation 

Inc v Executive Director, Department of Conservation & Land Management 

(WA) (1998) 72 ALJR 837; 154 ALR 405, awarded costs against the 

applicants notwithstanding the ‘public interest’ nature of the issues. 
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concluded with observations both for and against validity of the 

proposed legislation if assented to.
533

  

 

Four main issues were canvassed. First, the justiciability of the 

proceedings was addressed. This entailed two separate but related 

elements, first, whether the Court had jurisdiction to grant relief prior 

to the Governor giving assent; second, if it had jurisdiction, whether in 

its discretion it should entertain the action before assent.
534

 The 

practice of the High Court has generally been to review a bill for 

constitutionality only after the royal assent has been given.
535

  

 

The first substantive issue was whether absolute majority requirement 

in s 13 of the EDA is still in effect. The defendants contended that it 

had been impliedly repealed by the insertion, in 1978,
536

 of s 2(3) into 

the Constitution Act. That provision reads: 

Every Bill, after its passage through the Legislative Council 

and the Legislative Assembly, shall, subject to section 73, be 

presented to the Governor for assent by or in the name of the 

Queen and shall be of no effect unless it has been duly assented 

to by or in the name of the Queen.  

 

                                                 
533

  In effect the amici became the real plaintiffs and the plaintiff an amicus. 
534

  Standing and justiciability are related but distinct issues; H Burmester, 

‘Locus Standi’, in Australian Constitutional Perspectives, HP Lee and G 

Winterton, Eds, Sydney, Law Book Co Ltd, 1992, Ch 6, 148-9. In 

controversies engaging federal jurisdiction (as Marquet was) both now tend 

to be subsumed under a single inquiry: Is there a ‘matter? See Truth About 

Motorways v Macquarie Infrastructure Investment Management (2000) 200 

CLR 591 and Bateman's Bay Local Aboriginal Land Council v Aboriginal 

Community Benefit Fund (1998) 194 CLR 247.  
535

  See Cormack v Cope (1974) 131 CLR 432, at 465-466 (Menzies J); 471-472 

(Stephen J). Sir Owen Dixon, ‘The Common Law as an Ultimate 

Constitutional Foundation’ in Jesting Pilate; and other papers, 1965, Law 

Book Co, Melbourne, 203, 213, acknowledged that a State parliament could 

provide access to review prior to royal assent. Section 73(6) of the 

Constitution Act 1889 (WA) provides for such review with respect to 

breaches of s 73.  
536

  Acts Amendment (Constitution) Act 1978 (WA). 
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This is an assertion that in so far as sub-section (3) singles out, 

referentially, only the manner and form requirements in s 73
537

 they 

comprise the exclusive class of such limitations post-1978.  

 

The second substantive issue was whether a bill to repeal the EDA in 

its entirety fell within the description in s 13 of that Act of a bill to 

‘amend this Act’. The State submitted that s 13 requires an absolute 

majority only when amendments are made to the provisions of that Act, 

leaving some residue of the Act for future operation. It does not apply, 

however, when the Act itself is totally repealed and a substituted 

electoral scheme is enacted.
538

  The amici contended that even if the 

Repeal Bill purported to extinguish the EDA, the reenactment in the 

CAAA and the Electoral Act of provisions similar to those in the 

extinguished EDA meant that a statutory residue of the EDA continued 

in effect. The result was ‘in truth’ an ‘amendment’ of the prior Act. 

This argument required the Court to read the Repeal Bill and the 

amendment bill a single ‘legislative scheme’. 

 

The third issue was: Did s 13 of the EDA bind later WA parliaments to 

observe its conditions? The defendants and the amici accepted that s 13 

would be binding by virtue of s 6 of the Australia Acts 1986 (UK 

and/or Cth) provided the two bills could be characterized as ‘respecting 

the constitution, powers or procedures of the State Parliament’.
539

 The 

defendants argued that electoral distribution was a matter of 

machinery. It did not go to the ‘constitution’ of parliament so as to 

bring it within s 6. An alternative issue was whether a bill that repealed 

s 13 was a law respecting the ‘powers or procedures’ of the parliament. 

                                                 
537

  In addition to absolute majorities, as in the case of s 73(1), s 73(2) requires a 

State referendum in the case of a topic enumerated in s 73(2). 
538

  The distinction between constitutional repeal and amendment is reflected in 

some constitutional statutes, including s 73(1) of the Constitution Act. 
539

  The amici submitted that s 13 could also be binding because of s 106 of the 

Commonwealth Constitution or the principle in Bribery Commissioner v 

Ranasinghe [1965] AC 172. 
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6. Threat to proceedings: prorogation of Parliament 

 

Shortly before the Supreme Court delivered judgment a new issue cast 

a shadow over the proceedings. An article in the ‘West Australian’ 

newspaper,
540

 noted that Parliament had been prorogued subsequent to 

the purported passage of the bills. On one view the effect of 

prorogation was that all bills that had not completed their legislative 

course lapsed and no longer existed.  

 

The Clerk,
541

 Mr Marquet, was reported as claiming:  

The bills are dead. If the Government wished to legislate for 

what was in the Bills, the Bills have to be reintroduced and go 

through Parliament as if they had never been there before.  

 

The point was not raised in the Supreme Court. 

 

7. The Supreme Court’s decision 

 

On 11 October 2002 the Supreme Court declared by a majority of four 

to one
542

 that it would be unlawful for the Clerk to present the bills for 

the Governor’s assent.  

 

The Court unanimously held that it had jurisdiction to determine the 

issues, and that it was convenient and appropriate that it should 

exercise its discretion to grant a declaration.
543

 All five judges rejected 

                                                 
540

  The West Australian 10 October 2003, 4; ‘Hitch stalls one-vote law’.   
541

  Ibid. The article attributes the comment, perhaps inaccurately, to Mr 

Marquet as Clerk of the Legislative Council. Mr Marquet has subsequently 

explained that this quotation did not accurately state all that he said on that 

occasion. 
542

  Malcolm CJ, Anderson J, Stytler and Parker JJ, Wheeler J dissenting in part. 
543

  26 WAR, at 209-210 [17]–[23] (Malcolm CJ); 223-4 [83]–[85] 

(Anderson J): 230-244 [119] – [169] (Stytler and Parker JJ); 270 [296] 

(Wheeler J).  
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the State’s contentions on the first substantive issue.
544

 Four did 

likewise on the third.
545

  

 

On the remaining point, four judges held that ‘amend’ in s 13 of the 

EDA should be given an extended meaning of ‘amend or repeal’.
546

 

Alternatively, they held the two bills should be read compositely as 

one scheme so that their cumulative effect would be an ‘amendment’ of 

the EDA.
547

 Wheeler J differed from the other judges on both issues. 

She gave the expression ‘amend this Act’ its plain and natural 

meaning, holding that s 13 did not protect the Act against repeal.
548

 

She saw the attribution of a single, particular purpose behind that 

provision as problematic. She also preferred to follow the High Court’s 

approach to ‘legislative schemes’ that the validity of a scheme is to be 

assessed in terms of the individual validity of each component.
549

 

 

As noted, all judges held the matter
550

 was justiciable.
551

 Steytler and 

Parker JJ, in the leading judgment, applied the orthodox view founded 

on Trethowen.
552

  Because compliance with s 13 of the EDA was a pre-

condition to an amendment being valid, the Court was competent to 

                                                 
544

  Ibid, at 217-8 [52]–[62] (Malcolm CJ); 225 [93] (Anderson J); 26 WAR 

251-7 [208]-[242]; (Steytler and Parker JJ); 271-4 [298]–[309] (Wheeler J). 
545

  Ibid, at 218-223 [63]–[78] (Malcolm CJ); 226 (Anderson J); 257-265 [243]–

[271] (Steytler and Parker JJ). The Court held the electoral distribution 

system was part of the ‘constitution’ of the State Parliament. In Sabally v 

Attorney General [1964] 3 All ER 377, 383, 385, the English Court of 

Appeal doubted that compiling an electoral register affected the 

‘constitution’ of a colonial representative parliament. 
546

  Ibid, at 210-215 [24]–[45] (Malcolm CJ); 224-5 [87]–[92] (Anderson J); 

244-251 [170]–[207] (Stytler and Parker JJ). 
547

  Ibid, at 216 [49]–[50] (Malcolm CJ); 225 [90]–[92] (Anderson J); 249-250 

[201]–[205] (Stytler and Parker JJ). 
548

  Wheeler J, dissenting, ibid, 254-262 [326]–[361]. 
549

  Ibid, at 285-7 [362]–[368]. She relied principally on South Australia v The 

Commonwealth (First Uniform Tax Case) (1942) 65 CLR 373.  
550

  ‘Matter’ is used here in its general sense. The entailed a ‘matter’ in the sense 

used in Chapter III of the Commonwealth Constitution though no Judge 

described it as such. 
551

  There was no overt recognition that the suit was in federal jurisdiction and 

hence the action may have involved giving an impermissible advisory 

opinion. 
552

  Attorney General (NSW) v Trethowen (1931) 44 CLR 394.  
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determine whether the bills had been properly passed. They then asked 

whether the Court should decline to entertain the action on the ground 

that the Governor had not assented to the bills. They held that the 

convenience and importance of the matter made it apt for adjudication. 

 

8. New electoral redistribution 

After the Supreme Court decision the electoral distribution 

commissioners commenced a new redistribution of electoral districts in 

accordance with the unamended version of the EDA. A final report was 

published on 4 August 2003. The Chief Justice is the chairman of the 

Commissioners and the other members are the Electoral Commissioner 

and the Commonwealth Deputy Statistician.
553

  

 

9. The High Court special leave application 

 

The Attorney General applied to the High Court for special leave to 

appeal. The respondent entered an appearance abiding the decision of 

the Court.
554

 The amici opposed the application on the ground that 

Parliament had been prorogued.
555

 The bills having therefore lapsed, 

the issues were moot. The Court referred the application to the Full 

Bench of the Court.  

 

                                                 
553  This was in accordance with s 2 of the EDA; see Marquet (WASC) 26 WAR, 

at 207 [8] (Malcolm CJ). The validity of the redistribution has been 

questioned on the ground that the involvement of the Chief Justice as a 

Commissioner is incompatible with the principle in Kable v Director of 

Public Prosecutions (NSW) (1996) 189 CLR 51. See P Johnston, ‘Method or 

madness: constitutional perturbations and Marquet’s case’ (2004) 7 

Constitutional Law and Policy Review 25, 35-36, and A Papamatheos and C 

Pearce, ‘Unconstitutional Electoral Distributions in Western Australia’ 

(2004) 78 Australian Law Journal 240. In Gilbertson v South Australia 

(1976) 15 SASR 66 (SASC); [1978] AC 772 (PC) it was held that 

legislation authorising the Supreme Court of South Australia to review 

determinations of an electoral commission did not offend the separation of 

powers doctrine. Gilbertson now needs reconsideration in the light of Kable. 
554

  http://www.austlii.edu.au/au/other/hca/transcripts/2002/P115/2.html 
555

  Despite the respondent’s (Clerk’s) expressed view that the bills had not 

survived prorogation (see note 540) the respondent did not support the amici 

concerning the effect of prorogation. 
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C. MARQUET IN THE HIGH COURT 

 

1. The main issues 

 

The central issue was clear: should ‘amend’ in s13 EDA be read in its 

ordinary sense, or given an extended meaning to incorporate ‘repeal’ 

of the EDA? The appellants contended that the 1947 Parliament could 

have put the matter beyond debate simply by use of the extended 

expression ‘amend or repeal’.  

 

The amici relied on two inter-related justifications to support such an 

extended meaning: firstly, a putative distinction between substance 

and form (relying on Privy Council dicta in Moran’s case);
556

 

secondly, a purposive approach to construing s 13. In determining 

whether the two bills amended ‘this Act’ they should be regarded as a 

single ‘legislative scheme’. 

 

These propositions are, however, open to several objections.  

 

                                                 
556

  Viscount Maughan in W R Moran Pty Ltd v The Commonwealth (“Moran”) 

(1940) 63 CLR 338, 346 remarked that one cannot ‘turn a blind eye’ to what 

is proposed by a legislative scheme. Moran has been eclipsed by later High 

Court authority; see Logan Downs Pty Ltd v Deputy Commissioner of 

Taxation (1965) 112 CLR 177. It has been stringently criticised in academic 

commentary, particularly for confusing legislative motive and purpose; see 

C Howard Australian Federal Constitutional Law, 3rd Ed, Law Book 

Company Ltd, 1985, 190-194 and P Hanks, P Keyzer and J Clarke, 

Australian Constitutional Law – Materials and Cases, 7th Ed, Australian 

Constitutional Law – Materials and Cases, 7th Ed, Butterworths, Sydney, 

Butterworths, 2004, 720. The latter demonstrate that, to test whether the 

legislative scheme in Moran was ‘colourable’, the Privy Council had to 

evaluate the motives of the Commonwealth Parliament in instituting that 

scheme, an approach that the High Court has long held impermissible. 
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To start with the substance/form dichotomy is problematic.
557

 

Moreover, to treat the Bills as a joint package was contrary to earlier 

High Court authority that the validity of each Act in a legislative 

scheme should be assessed independently without regard to their 

cumulative effect.
558

  

 

The principal difficulty in identifying a protective purpose behind s 13 

EDA is one of incoherence. That Act entrenches only one part of the 

total State electoral system.  Other equally essential and, perhaps, even 

more fundamental elements, such as provisions relating to the 

composition of the Houses, are found in the CAAA and the Electoral 

Act. Neither of the latter Acts entrenches those elements.
559

  What 

rationale, then, is there for ‘protecting’ one element but not the others?  

 

The appellants’ other substantive arguments were: s 13 of the EDA was 

impliedly repealed in 1978, and s 13 did not bind later parliaments. 

 

2. Jurisdictional complications  

 

A number of unsatisfactory features mark the way the constitutional 

challenge was mounted. The chief objection flowed from the fact that 

                                                 
557

  It depends on context. See L Zines and G Lindell, ‘Form and Substance: 

‘Discrimination’ in Constitutional Law’ (1992) 21 Federal Law Review 136, 

Comment by G Lindell, ‘The Position after Street’s Case’ at 140, 142-143, 

E Thomas, ‘Fairness and Certainty in Adjudication: Formalism v 

Substantialism (1999) 9 Otago Law Review 459. It has been referred to in 

the context of characterising whether a Commonwealth law falls within a 

head of power, for example, Fairfax v Federal Commissioner of Taxation 

(1965) 114 CLR 1, 6-13 (Kitto J); Luton v Lessels  (2002) 76 ALJR 635, 

652 [106] (McHugh J), whether a State law contravenes s 90 of the 

Constitution, as in Hematite Petroleum Pty Ltd v Victoria (1983) 151 CLR 

599 at 630 (Mason J); or whether a Commonwealth Act employs a statutory 

fiction; Actors and Announcers Equity Association v Fontana Films Pty Ltd 

(1982) 150 CLR 169, at 214 (Murphy J); Re Macks; Ex parte Saint (2000) 

75 ALJR 203 [268] (Kirby J).
 

558
  First Uniform Tax (1942) 65 CLR 373; Victoria v The Commonwealth 

(1957) 99 CLR 575. 
559

  Protection for a few specific elements in those Acts, such as abolishing 

either of the Houses, is provided by s 73(2) of the Constitution Act.  
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the action fell within Chapter III of the Commonwealth Constitution 

and, accordingly, in federal jurisdiction. It comprised matters arising 

under or involving the interpretation of that Constitution.
560

  This was 

because a breach of a manner and form provision in the State 

‘constitution’ contravenes s 106 of the Commonwealth Constitution.
561

  

 

Federal jurisdiction was also attracted for another reason. The 

question, whether s 13 of the EDA was binding because of s 6 of the 

Australia Act (Cth), involved a matter ‘arising under a law made by the 

Commonwealth Parliament.’
562

 

 

Arguably, the critical issue was: Did the procedure adopted by the 

Clerk present a real, as against hypothetical, controversy between the 

parties? The issue arose because the Clerk adopted a non-adversarial 

stance from the outset of the litigation.
563

 The appearance of the amici 

sought to redress the lack of opposition. The action could, 

nevertheless, be characterised as seeking an advisory opinion. That 

was impermissible under Chapter III of the Commonwealth 

Constitution.
564

  

 

                                                 
560

  Section 76(i) of the Constitution. In Marquet v Attorney General (WA) 

(2002) 26 WAR 201, Wheeler J, at 270 [296] commented on the “somewhat 

unusual nature of the action”. 
561

  Western Australia v Wilsmore (WASC), [1981] WAR 179, 184 (Burt CJ; 

Western Australia v Wilsmore (HC), 149 CLR at 96 (Wilson J); McGinty, 

186 CLR 259 (Gummow J).  
562

  Commonwealth Constitution s 76(i); Judiciary Act 1903 (Cth) s 39(2). 
563

  He indicated through counsel that he would abide the decision of the 

Supreme Court and not appeal the result.  
564

  These problems were noted by P Johnston, ‘Waiting for the Second Shoe to 

Fall: The Unresolved Issues in Yougarla v Western Australia’ Australian 

Association of Constitutional Lawyers conference 15 February 2002, 

http//www.gtcentre.unsw.edu.au/Conference-Papers-February-2002.asp, 35-

6. See generally H Irving, ‘Advisory Opinions, the Rule of Law and the 

Separation of Powers’ (2004) 4 Macquarie Law Journal 105, 112-3, 126-

128. 
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The issue was complicated by the High Court’s decision in Re 

McBain; Ex parte Australian Catholic Bishops,
565

 a decision delivered 

during argument before the Supreme Court.
566

  

 

In McBain the Catholic Bishops Association, having appeared as amici 

curiae in a Federal Court suit between Dr McBain and the State of 

Victoria,
567

 attempted to invoke the original jurisdiction of the High 

Court under s 75(v) of the Constitution to have the orders of the 

Federal Court quashed. The High Court dismissed the application, a 

majority holding that the applications did not give rise to a ‘matter’ 

within s 75. 

  

The High Court has accepted that amici can provide the necessary 

element of contradiction.
568

 McBain, therefore, may not have presented 

a problem. It can be distinguished on the ground that it was an attempt 

by an association, who had appeared as amici before the Federal Court 

in a controversy between two other parties, to launch a collateral attack 

on the decision of that Court by invoking the original jurisdiction of 

the High Court. In Marquet the amici were involved in a High Court 

appeal instituted by the State.  Had they wanted to, the amici could 

                                                 
565

  (“McBain”) (2002) 76 ALJR 694. See K Walker, ‘The Bishops, the Doctor, 

His Patient and the Attorney-General: The Conclusion of the McBain 

Litigation’ (2002) 30 Federal Law Review 507. 
566

  In Marquet, although the State Solicitor General referred to the decision in 

closing, the Supreme Court did not mention McBain in their reasons. 
567

  McBain v Victoria (2000) 99 FCR 116.  
568

  The circumstances in which this may occur are summarized in Attorney-

General of the Commonwealth v Breckler (1999) 197 CLR 83, [102]. See 

Levy v Victoria (1997) 189 CLR 579, 604-605, 650-652 and S Kenny, 

‘Interveners and Amici Curiae in the High Court’ (1998) 20 Adelaide Law 

Review 159; R Owens, ‘Interveners and Amicus Curiae: The Role of the 

Courts in a Modern Democracy’ (1998) 20 Adelaide Law Review 193; and 

G Williams, ‘The Amicus Curiae and Intervener in the High Court: A 

Comparative Analysis’ (2000) 28 Federal Law Review 365. In Victoria v 

Australian Building Construction Employees’ and Builders Labourers’ 

Federation (No 2) (1982) 152 CLR 179, 180 the Court appointed an amicus 

curiae where no contradictor appeared. 
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have raised the same substantive issues in the original jurisdiction of 

the High Court.
569

  

 

The High Court, however, did not address these jurisdictional issues 

either on the special leave application or on the referral to the Full 

Court. Had the Court considered there were problems about the role of 

the amici, it could, consistently with precedent, have added the 

Country Alliance as interveners or respondents.
570

  

 

The main problem about jurisdiction lay elsewhere. The prior 

statements of the Clerk and observations by the President and other 

members of Parliament suggest the action sought an advisory opinion 

from the Supreme Court. Did the proceedings constitute a real ‘matter’ 

within the meaning of Chapter III?
571

 One aspect of this was whether 

the Clerk had ‘standing’ to bring the action.  

 

The Clerk asserted an interest predicated apparently on two elements; 

first, a potential personal liability to criminal conviction if he 

presented the bills for assent;
572

 the other, his interest as the officer 

designated by statute to discharge the function of presentation. The 

first basis involved a degree of unreality.  Any attempt to prosecute the 

                                                 
569

  As had been done in McGinty. They could have initiated an action as 

plaintiffs after assent was given, thus eliminating any doubts about 

justiciability.  
570

  In Judamia v Western Australia, Unreported order, 9 October 1996, 

http//www. austlii.edu.au/au/other/hca/transcripts/1996/P40/1.html, the High 

Court added the State Attorney General as a defendant to an action seeking a 

declaration of invalidity of a State Act.  
571

  As to the nature of a “matter” see Truth About Motorways Pty Limited v 

Macquarie Infrastructure Investment Management Ltd (2000) 200 CLR 

591. 
572

 This assumes an analogy with Croome v Tasmania (1997) 191 CLR 119 

where the plaintiff sought clarification whether the Criminal Code of 

Tasmania validly applied to him.  
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Clerk would probably have rendered the prosecutor liable for contempt 

of Parliament.
573

  The second was more substantial. 

 

The weakness of the Clerk’s personal claim to standing should not, 

however, obscure the fact that there was arguably a justiciable ‘matter’. 

The issues were well defined despite factual doubts about the role of 

the Clerk in presenting the bills.
574

 The basic facts comprising the 

legislative record were not hypothetical.
575

  The better view, while not 

free of doubt, is that the High Court had jurisdiction to hear the appeal.  

 

3. High Court’s Decision  

 

The High Court granted special leave to appeal but then dismissed the 

appeal. Three separate judgments were delivered. Gleeson CJ, 

Gummow, Hayne and Heydon JJ (“the joint judgment”) granted 

special leave to appeal but then dismissed the appeal, supported by 

Callinan J. Kirby J dissented. The joint judgment, on the three main 

issues, held, first: s 13 of the EDA applied to both the Repeal Bill and 

the Amendment Bill. It required both to be passed by absolute 

majorities. Secondly, s 13 had not been impliedly repealed by virtue of 

the amendment of the Constitution Act in 1978.
576

 Thirdly, the Western 

Australian Parliament of 2002 was obliged to observe s 13 by force of 

s 6 of the Australia Act 1986 (Cth).  

 

                                                 
573

  Sheriff of Middlesex case (1840) 113 ER 419; Speaker of the Legislative 

Assembly v Glass (1871) LR 3 PC 560.   
574

  Wheeler J, Marquet, 26 WAR, at 270 [296], acknowledged that there was a 

‘real controversy’ between the Attorney General and the amici. 
575

  By way of contrast see Bass v Permanent Trustee Co Ltd (1999) 198 CLR 

334, 354-358, where essential findings of fact had not been made by a court, 

nor had facts been agreed. Bass was distinguished in The Queen v Gee 

(2003) 77 ALJR 812; 196 ALR 282, [18] (Gleeson CJ), [28]-[49] (McHugh 

and Gummow JJ), [143]-[148], (Kirby J) and [209] (Callinan J) on the basis 

that, where a judge in a criminal trial states a case for a Supreme Court, it 

does not involve hypothetical issues. 
576

  The amendment added a new s 2(3) to the Constitution Act 1889 (WA).  
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Addressing the two subsidiary issues; first, the justiciability of the 

matters raised by the Clerk’s application
577

 and, secondly, whether 

prorogation had extinguished the bills, the Court held neither 

constituted a bar to the proceedings. 

 

The Court, by majority, declined to grant an order for the appellants to 

pay the costs of the amici.
578

 

 

(a) Preliminary Issues 

 

(i)  Justiciability 

 

Noting that the Full Court had accepted that the matter was justiciable, 

and that no party had raised the issued on appeal to the High Court, the 

joint judgment saw no need to consider the question further.
579

 Kirby J 

did consider whether the proceedings were justiciable and had no 

doubt that they were.
580

 Callinan J was of the same view.
581

 

  

(ii) Prorogation 

 

The joint judgment shortly dismissed the objection to competence. It 

was unnecessary for the Court to decide whether bills that had not 

                                                 
577

  The joint judgment states that the Clerk of the Parliaments had played no 

active part in the proceedings in the court below: (2003) 202 ALR 233 at 

236 [8]. That is an apparent error. The plaintiff, in the prior proceedings, had 

presented extensive argument for and against the lawfulness of presenting 

the bill. 
578

  Regarding costs, Kirby J dissented, 202 ALR, at 286-287 [217]-[220] 

suggesting important public issue suits should be government funded. The 

better rule, it is submitted is that, except in frivolous cases, a person seeking 

to raise a serious constitutional issue that broadly affects the public interest, 

each party bear their own costs. 
579

  202 ALR, at 236 [8]. Arguably, the Court had a responsibility to satisfy 

itself as to jurisdiction. 
580

  Ibid, at 257-259 [106]-[110], citing Eastgate v Rozzoli (1990) 20 NSWLR 

188, 193. Two pertinent factors were, [108]: the deliberative proceedings in 

each chamber had concluded; and s 13 was expressed in terms of it “shall 

not be lawful”. The first factor is a basis for distinguishing Cormack v Cope 

(1974) 131 CLR 432. In Cormack the relevant bill had not been considered 

at a joint sitting of the Commonwealth Parliament. 
581

  Ibid, at 294 [254]. 
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completed their passage through Parliament might be extinguished 

upon prorogation. The bills in dispute had been ‘passed’ by both 

Houses. There were no further proceedings pending in either House. 

Prorogation could, therefore, have no relevant effect. Accordingly, if 

valid, they could lawfully be presented for the Royal Assent.
582

 Kirby J 

agreed with that conclusion.
583

 Callinan J, while inclining to the same 

view, saw no need to determine the issue.
584

 

 

(a) First Substantive Issue: Did the Repeal Bill ‘amend’ the 

EDA? 

 

Did “amend” in s 13 mean only ‘amend’, and not ‘change’ or ‘repeal’?  

 

(i) The joint judgment 

 

To answer that question, one must have regard to the legislative origins 

of the EDA and its legislative predecessors.  

 

Their Honours noted that the Constitution Act 1889 had provided for 

matters relating to the electoral system. Further, that s 73 of that Act 

had imposed absolute majority requirements on changes to the 

‘Constitution’ of the Houses. Important aspects of the electoral system, 

including how electoral districts were distributed, had been transferred 

to a separate Act, the CAAA 1899.
585

 In 1903, a package of three bills 

had been introduced into the Legislative Assembly. These were a 

                                                 
582

  Ibid, at 252 [85]. 
583

  According to Kirby J, ibid at 200 [116]-[117], there were good reasons why 

English practice, whereby prorogation would extinguish bills, was not 

appropriate in Australian colonial conditions. These included, in former 

times of slow sea travel, the long delays between reservation by a Governor 

and the eventual giving of Royal assent.  
584

  Ibid, at 302-303 [295]-[302]. 
585

  Sections 6 and 19. Although its title suggests that it should be read with the 

Constitution Act 1889, the CAAA 1899 was not expressed to form part of the 

Constitution Act. In Western Australia v Wilsmore (1982) 149 CLR 79, the 

CAAA was held to be a separate enactment.  Significantly, no provision like 

s 73 of the Constitution Act was incorporated into the 1899 Amendment Act.  
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Constitution Act Amendment Bill, an Electoral Bill and Redistribution 

of Seats Bill. This had provoked a dispute between the Houses. The 

Legislative Council refused to pass any of the three bills unless a 

provision requiring absolute majorities for passage of amendments was 

included in the Redistribution of Seats Bill. A Member of the 

Legislative Council had moved an amendment to the Redistribution of 

Seats Bill, commenting:  

 It was almost a formal matter, and simply retained the power 

the Constitution gave at present to insist that any Bill that 

fundamentally altered the Constitution should be agreed to by a 

majority of both Houses.
586

  

 

This reflected a view that the measures put forward as three bills 

should reflect the principle that the “function of constitutions should be 

as immutable as possible.”
587

 The effect of the Redistribution of Seats 

Bill was to move the provisions relating to electoral boundaries from 

the Constitution Act 1889 into a separate Act. The joint judgment noted 

that the Legislative Assembly had been reluctant to accept the 

Legislative Council's amendment. However, “whether contrary to the 

original structure which the framers of the Bills envisaged … the 

amendment was made.” The Premier had explained his Government's 

decision to accept the Council's amendment to the Redistribution of 

Seats Bill:  

That is inserted by the Council to require of both Houses the 

same majority as must now be obtained if we are to pass any 

amendment which involves a redistribution of seats. By 

agreeing to that clause we place ourselves in no different 

                                                 
586

  WA, Legislative Council, Parliamentary Debates (Hansard), 9 December 

1903, 2587, cited 202 ALR, at 239 [24]. What is remarkable about the 

statement is that, if the High Court was correct in Wilsmore (1982) 149 CLR 

79, the Member was enunciating a legal fallacy. If the Member’s view is 

taken as representing that of the Parliament that passed the measure, one can 

ask: Can the intent of the framers of the Redistribution of Seats Act 1904 

(WA) be based on a subjective misconception? 
587

  202 ALR, at 239 [26]. 
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position from that which we occupy to-day. …We disagreed 

with that amendment, but the Council insist on it.
588

 

 

The Redistribution of Seats Act 1904 was further amended in 1911 by 

an Act that retained the requirement for absolute majorities. This was 

true of further repeals and amendments effected in 1923 and 1929.
589

 

The sequence was then completed in 1947 when the EDA repealed the 

Redistribution of Seats Act 1911 and the Electoral Districts Act 1922, 

leading to the present situation.
590

 Reviewing the legislative history, 

the Justices commented: 

 The history of the legislation reveals that provisions governing 

electoral redistribution were always treated as requiring 

special consideration by the colonial, later State, Parliament. 

At first, they were set out in the 1889 Constitution itself. When 

it is observed that the 1889 Constitution provided … that the 30 

members of the Legislative Assembly were to be elected for 

"the several electoral districts hereinafter named and defined" 

(emphasis added), it is evident that the definition of the districts 

returning members to sit in the House was then a defining 

element of the constitution of the Parliament.
591

 

 

They concluded: “It therefore follows from s 73 of the 1889 

Constitution that the definition of electoral districts set out in the 1889 

Constitution (as amended to 1904) was amenable to change only by 

the absolute majorities referred to in that section.” [Emphasis added]
592

 

 

                                                 
588

  202 ALR, at 242 [30], references omitted. This erroneously assumed that 

redistribution of seats had always formed part of the Constitution Act1889 

so should continue to be subject to the obligation imposed on you by the 

latter Act. The CAAA 1899, however, could be amended without complying 

with the absolute majority requirement. 
589

  The joint judgment, ibid, at 241 [33], stated that the 1929 bill was passed 

with an absolute majority in both Houses. As discussed below, that 

assumption is open to doubt. 
590

  That is, 34 electoral districts allocated to the Metropolitan Area and the 23 

districts to the remainder of the State. 
591

  Ibid, at 242 [38]. This reinforced their conclusion the distribution of districts 

was part of ‘the constitution of a House’ for the purposes of s 73 of the 

Constitution Act. 
592

  Ibid, at 242 [39]. On this view it is change to a substantive system, not the 

Act that is determinative. 
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Responding to the applicants’ argument, that the earlier legislation, in 

using the word “amend” did not reflect the language of “repeal or 

alter” used in s 73 of the Constitution Act, their Honours stated that the 

difference in language could not be treated as determining the issue 

before the Court.
593

  

 

They then introduced a notion, which became central to their 

disposition of the issue. They state that some definition of electoral 

boundaries was “essential” to the holding of elections of either House, 

differentiating between the requirement for electoral boundaries being 

politically necessary as against legally essential. The electoral system, 

as originally provided under the Constitution Act and the CAAA, could 

not work except by reference to defined electoral districts. It was, 

therefore, legally essential that if the provisions of the EDA were 

repealed “some replacement provisions would have to be made, at least 

to the extent of defining electoral boundaries”.
594

  

 

In their view, it was significant that the definition of electoral 

boundaries now is, and in 1904 was, essential to the election of 

Parliament. It followed that if the EDA was repealed must some other 

statutory provision would be needed to define the relevant electoral 

boundaries.
595

 While noting that ‘amend’ generally implies that some 

residue of the original statute survives, while ‘repeal’ normally covers 

the extinguishment of the total contents, they observed that there could 

be some overlapping in the meanings of ‘amendment’ and ‘repeal’. 

Their Honours stated: 

 But concluding that the words have different meanings is not to 

say that the distinction between them always depends upon the 

form in which a particular piece of legislation is cast. The 

                                                 
593

  Ibid, at 242 [40]. 
594

  Ibid, at 243 [43]. 
595

  Ibid, at 243 [44]-[45]. This is correct so far as it relates to the existing 

system. But it is not necessarily correct if, for example, a different mode of 

election (such as the State as a single electorate) were adopted. 
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distinction must depend upon considerations of substance not 

form. [Emphasis added]
596

 

 

Linking this with what they termed “[t]he critical consideration”, 

namely, “that defining electoral boundaries is legally necessary to 

enable the election of the Parliament,”
597

 they concluded: 

 …"[A]mend" cannot be understood as restricted to legislative 

changes that take the form of leaving the Electoral Distribution 

Act in operation albeit with altered legal effect. "Amend" must 

be understood as including changing the provisions which the 

Electoral Distribution Act makes, no matter what legislative 

steps are taken to achieve that end. In particular, it is not 

important whether the changes are made by one or more than 

one statute. The form in which the legislative steps to effect the 

change is framed is not determinative; the question is, what is 

their substance? [Emphasis added]
598

 

 

They saw the evident purpose of s 13 as ensuring that no change could 

be made to electoral districts except by absolute majority of both 

Houses. That purpose “should not be defeated by preferring form over 

substance.”
599

  

 

For these reasons the proper construction of s 13 was that it applied to 

the repeal bill because it was a bill to amend the EDA.  

 

                                                 
596

  Ibid, at 244 [47]. 
597

  Ibid, at 244, [51]. This is one of the most crucial sentences in the joint 

judgment. Together with the remainder of [51], the statement effects an 

elision between the subject matter of s 13 of the EDA (amendment of the 

EDA) and the process of ‘defining’ electorates. (The use of the gerundive 

form, ‘defining’, as a noun is instructive; a designated action is translated 

into a process.) Arguably, the predicate swallows the subject. 
598

  Ibid, at 244 [51]. 
599

  Ibid, at 244-245 [52]. In coming to that conclusion, their Honours, ibid, at 

245 [53]-[54], observed that constructional questions should not be resolved 

by having regard to policy considerations, such as whether the new electoral 

boundaries were desirable. They considered that relevant international 

instruments should not control constitutional interpretation. This is 

consonant with the view expressed by D Heydon, ‘Judicial Activism and the 

Death of the Rule of Law’’ (2003) 23 Australian Bar Review 110.  
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The joint judgment, however, differs significantly from the majority 

decisions in the Full Court regarding whether the two separate bills 

could be regarded as forming a ‘scheme’. They observed: 

 The conclusions just expressed do not depend upon treating the 

two Bills as forming a "scheme". That the two Houses dealt 

with the Bills separately might suggest that the word "scheme" 

was inappropriate, as a matter of ordinary language, to describe 

or identify some relationship between them.
600

  
 

(ii) Kirby J 

 

Kirby J notes that disparities in the number of voters in electorates in 

Australia had progressively declined. A general principle of 

approximate equality prevailed in all States except Western 

Australia.
601

 Section 13 of the EDA has been a key provision in 

maintaining the malapportionment operating in that State’s electoral 

system. In making these connections, Kirby J located the 

constructional issues in a fundamental rights context.
602

 

 

Differing from the joint judgment Kirby J held that the repeal of the 

EDA did not constitute an ‘amendment’ to that Act.
603

 The repeal bill 

performed the distinct, well-known, and differentiated, legal function 

of ‘repealing’ legislation in toto: not amending it.
604

 

 

                                                 
600

  Ibid, at 245-246 [58]. The joint judgment appears to be referring to the kind 

of events that were a feature of the 1904 compromise between the Houses. 

Their Honours view about inappropriate resort to the notion of a ‘scheme’ 

coincides with the minority view of Wheeler J in the Supreme Court. She 

also rejected the proposition that the two bills could form a single legislative 

scheme. Callinan J, however, at 202 ALR 298 [275] appears more 

sympathetic to the Full Court majority view. 
601

  Ibid, at 253-254 [89]-[90]. 
602

 As discussed below, this divided Kirby J from the rest of the High Court. 
603

  202 ALR, at 260 [115]. He accepted that the contrary, expansive view of 

“amend”, adopted by the majority, was “an available construction”. 
604

  Ibid, at 263-254 [129]. 
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Kirby J disagreed that repeal of the 1947 Act would leave the State 

without electoral boundaries “essential to the conduct of an 

election”.
605

  

 

The Court, as he saw it, had a responsibility to give effect to the words 

used. Although the meanings of ‘amend’ and ‘repeal’ could overlap, in 

normal circumstances the two bore distinct technical meanings.
606

 

 

Further, “amend” in s 13 should be read narrowly to maintain 

consistency with other constitutional texts. Statutes like the 1890 

Imperial Act had differentiated between the words “alter”, “amend”, 

and “repeal”. Section 73 of the Constitution Act referred to the 

constitutive power as one of ‘repealing or altering’ legislation and 

adopted ‘change’, where it referred to all forms of legislative 

modification.
607

   

 

Kirby J regarded the technique of reading the two bills as a legislative 

scheme, as unsuitable. The issue was the proper construction of s 13.
608

 

Regard could be had to purpose but that was not a prime 

consideration.
609

 The first step was fidelity to the language used.
610

  

 

                                                 
605

  Ibid, at 264 [131]. Kirby J observed that political reality would dictate that 

the State would not be left without some kind of electoral districts. 
606

  Ibid, at 265 [135]-[137]. 
607

  Ibid, at 265-266 [138]-[140]. 
608

  Ibid, at 266 [142]. Kirby J also rejected the form/substance dichotomy as of 

no value. 
609

  Consideration of purpose could aid construction if the text was ambiguous. 

However, Kirby J regarded s13 as relatively clear. There is, nevertheless, a 

tension between a ‘plain meaning’ approach to words used in their normal 

statutory context, as Kirby J appears to advocate, and taking account of their 

operation in a constitutional context, a factor he also acknowledges as 

relevant. 
610

  202 ALR, at 268 [146]. Kirby J reiterated his view in Dossett v TKJ 

Nominees Pty Ltd [2003] HCA 69, 78 ALJR 161, at 170-171 [57], (fn 44). 

Mason and Wilson JJ in Cooper Brookes (Wollongong) Pty Ltd v Federal 

Commissioner of Taxation (1981) 147 CLR 297, 321, stated that if one 

interpretation has a powerful advantage in its ordinary meaning, it will only 

be displaced if its operation is perceived to be unintended. 
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Kirby J also saw the intention behind s 5 of the Colonial Laws Validity 

Act 1865 (Imp) as justifying a restrictive reading of s 13. The proviso 

in s 5, requiring observance of manner and form limitations, should not 

unduly restrict colonial legislatures. The general principle underlying 

s 5 was that they were to be ‘masters of their own households’. Courts, 

therefore, should only read the proviso as restricting power where there 

was “clear and unambiguous language”.
611

 Kirby J regarded that 

approach as consistent with past High Court decisions, including 

Western Australia v Wilsmore.
612

 He also considered that the narrower 

interpretation should be adopted because it was consistent with the 

maintenance in Australia of a system of representative democracy and 

fundamental civil rights, including those recognised in international 

law.
613

   

 

He summed up his position as follows: 

At the very least, where there is ambiguity or doubt in the 

applicable legislation, this Court, as in the past, should adopt 

the construction that advances fundamental rights in preference 

to one that attempts to "entrench" against normal legislative 

repeal a provision giving effect to the last malapportionment of 

State electorates in the Commonwealth.
614

 

 

Kirby J saw the majority as confusing the subjective purpose of the 

legislators with the objective interpretation of the Act. The subjective 

                                                 
611

  Ibid, at 269-270 [150]-[154]. Contrast Callinan J in Marquet, 202 ALR, at 

298 [274], who considered the constitutional context justified an expansive 

interpretation of ‘amend’.  
612

  (1982) 149 CLR 79. 
613

  202 ALR, 271-273, [160]-[166]. Kirby J also had regard to international 

instruments including the International Covenant on Civil and Political 

Rights (‘ICCPR’), particularly Article 25 concerning ‘equal suffrage’; see 

202 ALR, 274-280 [172]-[180]. Regarding Kirby J’s use of International 

Covenants see K Walker, ‘International Law as a Tool of Constitutional 

Interpretation’ (2002) 28 Monash University Law Review 85. Since 

Attorney-General (WA) v Marquet, Kirby J has reaffirmed his view that, 

where ambiguous, the Australian Constitution should be construed in 

conformity with international law human rights principles; Re Colonel Aird; 

Ex parte Alpert [2004] HCA 44; 209 ALR 311, at [114], [126]. He asserted 

a similar proposition regarding municipal statute law in Blunden v The 

Commonwealth (2003) 78 ALJR 236, at [85].  
614

  202 ALR, at 273 [168] 
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purpose of the law should not, as he saw it, deprive a person of a basic 

right, particularly in the context where the electoral system serves the 

purpose of political accountability.
615

  

 

As the Repeal Bill did not amend the EDA 1947 absolute majorities 

were not required. The bill, in the opinion of Kirby J was effective in 

repealing that Act. 

 

(iii) Callinan J  

 

Callinan J first asked: What work did the EDA 1947 have to do in the 

context of the Constitution of Western Australia? His response was: 

“essential work, work of a kind that if not done, would not enable a 

legislature to be elected and to function”.
616

 He was therefore at one 

with the joint judgment regarding the ‘essentiality’ of the EDA.  

 

This factor was central to his Honour’s holding that the word “amend” 

in s 13 of the EDA should be read to apply to a purported ‘repeal’. In 

his opinion, the EDA forms part of the Constitution of the State. That 

did not, of itself, determine the meaning of s 13 of the EDA. Along 

with other considerations, however, it heavily influenced it.
617 

These 

included the need to maintain the ‘stability’ of democratic institutions 

and preserve them from ‘chaos’, particularly with respect to elements 

regarded as ‘essential’ to a constitution. The system for distributing 

electoral districts was such an essential matter. It was, therefore, fit for 

protection by a provision like s 13 of the EDA which prevent 

constitutional instability.
618

  

 

                                                 
615

  Ibid, at 278 [183]-[184]. 
616

    Ibid, at [264] 
617

  Callinan J saw the width of ‘amend’ in s 13 of the EDA and the meaning of 

the ‘constitution of the State’ as not unrelated; A Blackshield and G 

Williams, Australian Constitutional Law and Theory, 2
nd

 Ed, Sydney, 

Federation Press, 2002, Supplement to Chapter 11, #3, page 489, 5.  
618

  Ibid, at 296-298 [265]-[272].  
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Two immediate responses may be made. First, Callinan J fails to 

recognise that instability of State parliaments usually occurs where, as 

in Western Australia, there is a powerful ‘upper house’ without a 

satisfactory mechanism for resolving deadlocks. In that case, s 13 of 

the EDA exacerbates rather than ensures stability. Second, the 

essentiality of preserving districts from radical change is questionable. 

What other States in Australia have seen the need to provide special 

protection in that regard?  Such precedents as exist have tended in the 

opposite direction.
619

 

 

Further, his Honour fails to explain why other essential elements, such 

as the number of members, are not entrenched. Why is the definition of 

electoral boundaries the one matter of such importance that it should 

be elevated over other ‘essential’ constituent elements of the electoral 

system not requiring special majorities? A restrictive reading of s 13 of 

the EDA would be more symmetrical in aligning electoral distribution 

with the general corpus of the electoral system. The point here is not 

that the subject of electoral boundaries is inappropriate for 

entrenchment. Rather, it is that, if it is given significance above other, 

non-entrenched but similarly important matters, ‘essentiality’ as an 

interpretive standard becomes meaningless. 

 

Callinan J gave two further reasons supporting his interpretation of 

s 13.
620

 First, the constitutional context of the EDA required an 

expansive reading. That, arguably, goes against the traditional High 

Court approach, that powers should be read broadly and prohibitions 

                                                 
619

  For example, s 1 of the Australian States Constitution Act 1907 (Imp). It 

exempted electoral district bills from constitutional bills that had to be 

reserved for Royal assent. Similarly, s LXI of the Constitution Act 1855 

(Vic) which excluded change to electoral districts from the category of 

matters that involved a ‘change to the constitution of a House’; see 

McDonald v Cain [1953] VLR 411. 
620

  202 ALR, at 298 [274]. 
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narrowly.
621

 The second reason was that a broad reading of s 13 

ensured that careful consideration would be given to changes to 

districts. Ironically, of all parliamentary matters, changes to that 

controversial class are hardly likely to be altered inadvertently. 

 

Crucially, he commented: 

It immediately strikes the reader how anomalous it would be if 

"amend" when used in a constitution were to be read so 

narrowly as to exclude, or have no application to a repeal, so as 

to enable a legislature, without complying with the 

requirements of s 13, to obliterate or extinguish entirely part of 

the Constitution, but not to amend it even by the addition or 

deletion of a mere word or phrase: that although the Parliament 

might not tinker with, it was entitled to annihilate a constitution 

or a substantial provision of it.
622

  

 

This is, arguably, the most convincing exposition of the majority 

conclusion.
623

   

 

(b) The Second Substantive Issue: Implied Repeal of s 13 in 

1978 

 

The joint judgment shortly disposes of the issue: Had s 2(3) of the 

Constitution Act impliedly repealed s 13 of the EDA? Section 13 of the 

EDA and s 2(3) of the Constitution Act, introduced by the 1978 

amendment to the latter Act, could be readily reconciled. The reference 

in s 2(3) to “due passage” of certain bills should be read as “passage in 

accordance with applicable requirements”. Provisions like s 13 would 

                                                 
621

  G Lindell, ‘The Position after Street’s Case’, Comment to L Zines and G 

Lindell’ ‘Form and Substance: ‘Discrimination’ in Constitutional Law’ 

(1992) 21 Federal Law Review 136, 140, at 142. 
622

  202 ALR, at [273].  
623

  His Honour’s view acknowledges political reality. In 1947, the unexpressed 

assumption behind s 13 of the EDA was to continue the entrenchment of the 

constitutional imbalance favouring rural electorates. 
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then continue to have life rather than having been impliedly 

repealed.
624

  

 

Kirby J
625

 and Callinan J
626

 also rejected the applicants’ argument. 

 

(c) The Third Substantive Issue: The Enforceability of s 13 

EDA  

Did s 13 of the EDA bind the Western Australian Parliament in 2002? 

The joint judgment and Callinan J answered: ‘Yes’. Kirby J parted 

company with them again.  

 

(i) Joint judgment 

 

According to the joint judgment, this issue was not to be determined 

according to notions of ‘sovereignty’ in the context of the United 

Kingdom Parliament. The joint Justices note the debate about whether 

the United Kingdom Parliament could diminish its sovereignty, by 

seeking to constrain a later Parliament, but then observe that Professor 

HWR Wade
627

 fifty years before had conclusively answered any 

Diceyan claims about the supremacy of Parliament. The real issue was 

one, as between the judicial and legislative branches of government, 

                                                 
624

  202 ALR, at 248 [65]. See G Lindell, ‘Invalidity, Disapplication and the 

Construction of Acts of Parliament: Their Relationship with Parliamentary 

Sovereignty in the Light of the European Communities Act and the Human 

Rights Act’, Ch 17, The Cambridge Yearbook of European Legal Studies, 

Volume 2, 1999, 399, at 410-414, regarding the application of the ordinary 

rules of statutory construction to questions of implied constitutional repeal. 

Professor Lindell analyses South Eastern Drainage Board (SA) v Savings 

Bank of South Australia (1939) 62 CLR 603 in the context of implied repeal 

of manner and form restrictions on Australian State Parliaments. 
625

  202 ALR, at 262 [123].  
626

  Ibid, at 300 [284], agreeing with the joint judgment. 
627

  HWR Wade, ‘The Basis of Legal Sovereignty’ (1955) Cambridge Law 

Journal 172. For a brief, later comment on Wade’s view on sovereignty see J 

Eekelaar, ‘The Death of Parliamentary Sovereignty-A Comment’ (1997) 

113 Law Quarterly Review 185. In Shaw v Minister for Immigration and 

Multicultural Affairs (2003) 78 ALJR 203, 206 [12], Gleeson CJ, Gummow 

and Hayne JJ, drew on Professor Wade’s differentiation between legal and 

political sovereignty when considering the meaning of “subject of the 

Queen” in the Commonwealth Constitution.  
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about the applicable rule of recognition to apply in determining 

validity of a law.
628

 As Sir Owen Dixon had noted,
629

 the capacity of 

the United Kingdom Parliament to bind its successors is different 

because it is subject to no fundamental rule, as there is in Australia, 

regarding compliance with a superior constitutional statute. Australian 

colonial legislatures stood in a subordinate relationship with the United 

Kingdom, so that manner and form provisions could be imposed upon 

them by force of Imperial legislation. Section 73 of the Constitution 

Act 1889 (WA) was originally given legal force by s 5 of the 1890 

enabling Imperial Act.
630

 

 

Since 1986, the fundamental constitutional norms in Australia are now 

to be traced to Australian sources. The norms regarding manner and 

form restrictions should be regarded as “more complex than an 

unadorned Diceyan precept of parliamentary sovereignty.”
631

 The two 

determining events in that regard were; first, federation in 1901, 

leading to the creation of the States; secondly, the enactment in 1986, 

by the Commonwealth Parliament, of the Australia Act.
632

 They said: 

Section 106 of the Constitution provides that "[t]he 

Constitution of each State ... shall, subject to this Constitution, 

continue as at the establishment of the Commonwealth ... until 

altered in accordance with the Constitution of the State." Then, 

in 1986, pursuant to a reference of power under s 51(xxxviii) of 

the Constitution, the federal Parliament enacted the Australia 

Act in order, as its long title said, "to bring constitutional 

arrangements affecting the Commonwealth and the States into 

conformity with the status of the Commonwealth of Australia 

as a sovereign, independent and federal nation". The Australia 

Act, too, is to be traced to its Australian source – the 

                                                 
628

  202 ALR, at 247 [63]. See J Taylor, ‘Human Rights Protection in Australia: 

Interpretation Provisions and Parliamentary Sovereignty’ (2004) 32 Federal 

Law Review 57, 58-61. 
629

  Sir Owen Dixon, ‘The Law and the Constitution’, (1935) 51 Law Quarterly 

Review 590, at 595-596. 
630

  Ibid, at 247-248 [64]. The CLVA 1865 (Imp) also gave general effect to 

manner and form provisions, including not only those found in imperial law, 

but also in colonial laws. 
631

  Ibid, at 248 [66]. 
632

  Their Honours did not refer to the United Kingdom version. 
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Constitution of the Commonwealth. The Australia Act takes its 

force and effect from the reference of power to the federal 

Parliament, made under s 51(xxxviii)…. Although the phrase 

"subject to this Constitution" appears both in s 51 and s 106, it 

was decided in Port MacDonnell Professional Fishermen's 

Assn Inc v South Australia
633

 that "the dilemma ... must be 

resolved in favour of the grant of power in par (xxxviii).
634

  

 

They observed that it was of particular importance to recognise that the 

Australia Act 1986 (Cth) stands as a law to which the Parliament of 

Western Australia is relevantly subordinate.
635

 They noted that that 

none of the parties had challenged the validity of the Australia Act,
636

 

adding: 

That this should be so is not surprising when it is recalled that 

in Port MacDonnell Professional Fishermen's Assn Inc v South 

Australia all seven Justices constituting the Court concluded 

that "the continuance of the Constitution of a State pursuant to 

s 106 is subject to any Commonwealth law enacted pursuant to 

the grant of legislative power in par (xxxviii)" of s 51. Section 

6 of the Australia Act, therefore, is not to be seen as some 

attempt to alter s 106 or s 107 otherwise than in accordance 

with the procedures required by s 128. Section 6 was enacted in 

the valid exercise of power given to the federal Parliament by 

s 51(xxxviii).
637

 

 

Accepting that s 6 could give binding effect to s 13 of the EDA, was a 

bill that repealed the EDA a law respecting the ‘constitution, powers or 

procedure’ of the State Parliament? To determine the meaning of that 

expression, the joint judgment first had regard to the similar expression 

in s 5 of the CLVA. Although formulated differently, s 5 effectively 

focused on the same three essential concepts. The joint judgment, 

recognising that the composite expression, ‘constitution, powers or 

procedure’ could be wider than merely ‘constitution’, did not find it 

                                                 
633

  (1989) 168 CLR 340, at 381.  
634

  202 ALR, at 248-249 [67]. 
635

  Ibid, at 249 [68]. Their Honours noted that s 3(1) of the Australia Act (Cth) 

provided that the CLVA should not apply after the commencement of the 

Australia Act. Thereafter, s 6 of the Australia Act replaced s 5 of the CLVA. 
636

  Ibid, at 249 [69]. This was not surprising since no party had an interest in 

contesting the validity of the Australia Act.   
637

  Ibid, at 249 [70].  
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necessary to explore the integers other than ‘constitution’.
638

 Accepting 

that the expression ‘constitution’ encompassed the nature and 

composition of Parliament, they held that the concept was wider than 

the bicameral or representative nature of such a body. Their Honours 

referred to the decision in Clydesdale v Hughes,
639

 that a law providing 

that holding a particular office did not disqualify a person from sitting 

as a member of the Legislative Council. However, they did not find it 

necessary to trace the metes and bounds of the relevant field.
640

 

Relevantly they held: 

The Repeal Bill and the Amendment Bill were respectively to 

do away with, and then provide an alternative structure for, the 

constitution of the two Houses of the Western Australian 

Parliament. The Repeal Bill did away with the scheme under 

which there were two Houses elected from 57 districts and six 

regions respectively, where the 57 districts were to be 

ascertained in accordance with the rules prescribed by s 6 of the 

Electoral Distribution Act. Those rules depended upon the 

division between the metropolitan and other areas. … Upon the 

Repeal Bill coming into force the manner of effecting 

representation in the Parliament would have been at large. 

Considered separately, then, the Repeal Bill was for a law 

respecting the constitution of the Parliament of Western 

Australia.
641

 

 

The Amendment Bill, in their view, was also a law respecting the 

constitution of that Parliament.  

 

Concerning whether other provisions or principles gave binding effect 

to a requirement such as s 13 of the EDA, they commented: 

 The conclusions reached about the operation of s 6 of the 

Australia Act make it unnecessary to decide whether, separately 

from and in addition to the provisions of that section, there is 

some other source for a requirement to comply with s 13 of the 

Electoral Districts Act. It is enough to notice two matters. First, 

                                                 
638

  Ibid, at 249-250 [73]-[74]. At [76] their Honours arguably introduce another 

element to the meaning of ‘constitution’ by relating it to ‘features which go 

to give [the Parliament] … a representative character.’ [Emphasis added.] 
639

  (1934) 51 CLR 518 at 528. 
640

  (2003) 202 ALR 233, at 251, [77]. 
641

  Ibid, at 251 [79]. 
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as indicated earlier in these reasons, the continuance of the 

constitution of a State pursuant to s 106 of the federal 

Constitution is subject to the Australia Act. Section 13 of the 

Electoral Districts Act is made binding by s 6 of the Australia 

Act. Secondly, the express provisions of s 6 can leave no room 

for the operation of some other principle, at the very least in the 

field in which s 6 operates, if such a principle can be derived 

from considerations of the kind which informed the Privy 

Council's decision in Bribery Commissioner v Ranasinghe and 

can then be applied in a federation. [Emphasis added]
642

 

 

This statement does not rule out s 106 of the Commonwealth 

Constitution or the Ranasinghe principle from operating in respect of 

manner and form restrictions protecting institutions other than 

Parliament, such as the Courts or the Executive, established by State 

constitutions. It simply acknowledges that s 6 Australia Act (Cth) is 

mutually exclusive where Parliament is concerned.
643

 

 

(ii) Kirby J.  

 

Kirby J departed radically from the majority, holding that s 13 was not 

‘entrenched’ by virtue of s 6 of the Australia Act, or otherwise. 

Addressing, first, s 106 of the Constitution as an alternative his Honour 

stated:  

[T]he sole provision expressly entrenching a procedure for the 

amendment of laws is that relating to the amendment of the 

federal Constitution itself (s 128). Without more, the provisions 

of s 106 of that Constitution do not supply a power of 

                                                 
642

  Ibid, at 251 [80]. 
643

  See J Taylor, ‘Human Rights Protection in Australia: Interpretation 

Provisions and Parliamentary Sovereignty’ (2004) 32 Federal Law Review 

57, 60. For earlier discussions about whether s 106 of the Commonwealth 

Constitution, or the Ranasinghe principle, provides binding force for manner 

and form provisions, see RD Lumb, The Constitutions of the Australian 

States, 5
th

 ed, Queensland University Press, 1991, 119-120 (expressing a 

view consistent with that of the joint judgment); J Goldsworthy, ‘Manner 

and Form in the Australian States’ (1987) 16 Melbourne University Law 

Review 403, 425-426; and G Carney, ‘An Overview of Manner and Form 

on Australia’ (1989) 5 Queensland University of Technology Law Journal 

69, 90-93. 
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entrenchment. They simply refer back to the requirements of 

the State Constitution…
644

 

 

That left s 5 of the CLVA, s 6 of the Australia Acts, and the common 

law principle that a legislature must conform to any regulation of its 

own law-making powers, as possible sources of entrenchment.
645

 

 

Section 5 of the CLVA had formed part of the Constitution of the State 

upon the Federal Constitution coming into force. However, Kirby J 

confined the operation of the CLVA, s 5, strictly in accordance with its 

terms.  Assuming that s 5 may have some continuing operation, he held 

that s 13 of the EDA was not a law respecting ‘the constitution, 

powers, and procedure’ of the State Parliament. In his view, 

[T]he word "constitution" … is concerned with fundamental 

provisions affecting the design and institutional composition of 

the legislature in question. What is involved is the framework 

and basic structure of the legislature, as such. … The word is 

not concerned with matters of detail such as individual 

membership of a parliamentary chamber or elections.  

The true character of the 1947 Act is that of a law about 

electoral boundaries in the State. Such boundaries are fixed by 

administrative decisions undertaken by the Electoral 

Distribution Commissioners. Laws on such a matter are not 

properly characterised as respecting the "constitution, powers, 

and procedure" of Parliament.
646

 

 

Section 13 of the EDA related to a ‘procedure’ of the State legislature. 

But that was not sufficient to justify characterization of the EDA as one 

relating to the purpose covered by s 5 of the CLVA. The CLVA, insofar 

as it might have some constitutional application to a law of Western 

Australia enacted before 1986, did not extend to entrenching s 13.  

                                                 
644

  Ibid, at 279 [190]. 
645

  Ibid, at 279 [191]. 
646

  Ibid, at 281-282 [197]-[198]. At [197] Kirby J incorrectly asked whether the 

EDA was a law respecting the ‘constitution’ of Parliament.  The relevant 

question was whether the Repeal and Amendment Bills were laws 

respecting the constitution of Parliament. 
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Kirby J also expressed reservations about the validity of the Australia 

Acts. He first rejected the notion that the Imperial Parliament in 1986 

retained any power to affect constitutional arrangements in 

Australia.
647

 

 

As to whether the Federal version of the Australia Act was supported 

by the legislative power under s 51(xxxviii) of the Constitution, his 

Honour observed that the difficulty with that view was that that grant 

of legislative power was “subject to this Constitution”, including 

Chapter V dealing with the States, and the requirements of s 128 

concerning any alteration to the Constitution.
648

 He stated: 

 [N]othing in s 6 of the Australia Acts or either of them (nor 

the Australia Acts (Request) Act 1985 of each State) validly 

authorised the imposition on a Parliament of a State by 

federal or foreign law of a restriction not otherwise existing at 

the time of the federal Constitution concerning the power of 

the Parliament of that State to enact laws respecting the 

"constitution, powers or procedure of the Parliament of the 

State". 

 

Kirby J therefore regarded s 6 of the Australia Act (Cth) as having no 

legal effect.
 649

 

 

He rejected the view that Port MacDonnell Professional Fishermen's 

Assn Inc v South Australia
650

 supported the proposition that the 

Australia Act (Cth) purported to amend ss 106 and 107 of the 

Constitution or to impose controls on the powers of the State 

                                                 
647

  Ibid, at 282-283 [203]. Although no one had challenged the validity of the 

Australia Acts, Kirby J regarded the Court as still having a responsibility to 

address the matter.  As His Honour saw it, the constitutional foundation for 

sovereignty had shifted to Australia prior to 1986. Hence the UK Parliament 

had no power to enact its version of the Australia Act. 
648

  Ibid, at 284 [209].   
649

  Kirby J, 202 ALR, at 283-284 [206] saw constitutional change by 

referendum as a prerequisite to any fundamental changes. In Shaw v 

Minister for Immigration and Multicultural Affairs (2003) 78 ALJR 203, at 

223 [108], however, Kirby J stated that he accepts the majority view in 

Marquet concerning the validity of the Australia Act (Cth).  
650

  (1989) 168 CLR 340. 
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Parliament. His Honour held, accordingly, that the repeal bill and the 

amendment bill were not laws falling within s 6 of the Australia Act as 

‘respecting the constitution, powers or procedure’ of the Western 

Australian Parliament. Regarding the principle in Ranasinghe, he saw 

this as being no more than a general paraphrase of the power under s 5 

of the CLVA. It could not provide a higher source to underpin a 

limitation on law making powers of a State Parliament.  

 

(iii) Callinan J 

 

Callinan J had no doubt laws relating to the distribution of electorates 

were laws ‘respecting the constitution of a parliament’. He located the 

bills in dispute at the core of the nature and composition of the 

legislature. They provided the basis for the allocation of seats in the 

legislature.  

 

Bills that would, if enacted, affect the provisions of the EDA, including 

s 13, therefore fell within the protection guaranteed by s 6 of the 

Australia Acts. They could only be changed in accordance with s 13.
651

  

 

In his Honour’s view, the Australia Acts had a greater significance. He 

observed:  

The Australia Acts may have been in part at least passed 

pursuant to s 51(xxxviii) of the Constitution, but there is more 

that can be said of them than that. All of the relevant Acts 

(federal and State) as well as the Australia Acts (UK) represent 

a final and indubitable recognition, a settlement between the 

United Kingdom, Australia and its States, and an ultimate 

legitimization of the respective constitutions, the sovereignty 

and the plenitude of the powers of the respective Australian 

polities. They also represent a remarkable and rare consensus of 

polities which requires that their terms be given full effect.
652

 

  

                                                 
651

  Ibid, at 301-302 [291]-[293]. 
652

  Ibid, at 302 [294]. His Honour expressed a similarly expansive view of the 

Australia Acts in Dooney v Henry [2000] HCA 44, [21](unreported).  
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D. EVALUATION OF THE HIGH COURT’S DECISION 

 

Leaving reasoning and interpretative method aside, the clear result of 

the High Court’s decision in Marquet is: 

(a) The question whether it is lawful for the WA Clerk of 

the Parliaments to present a bill to repeal the EDA 

1947 (WA) to the Governor for assent raised 

justiciable issues. 

(b) A bill that has been passed by both Houses of 

Parliament, and merely awaits the Governor’s assent, 

is not extinguished by prorogation. 

(c) To have effect as a law of the WA Parliament, a bill 

repealing the EDA must be passed in each House of 

Parliament by absolute majorities, as required by s 13 

of that Act. 

(d) Section 2(3) of the Constitution Act 1889 (WA) did 

not impliedly repeal s 13 of the EDA. 

(e) Section 13 of the EDA is binding on later WA 

Parliaments by virtue of s 6 of the Australia Act 1986 

(Cth). 

(f) Section 6 of the Australia Act, so far as it applies to 

laws “respecting the constitution, powers and 

procedures” of the WA Parliament, is the sole source 

of binding authority for s 13 of the EDA.
653

  

 

Marquet, however, is a decision that is likely to engender further 

controversy. It raises seven major issues in the wider context of its 

consistency with other decisions of the High Court and with general 

principles concerning the constitutional relationship between the 

Commonwealth and the States. Those issues are: 

                                                 
653

  By implication, the same would be true for s 73 of the Constitution Act 1889 

(WA). 
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1) The cogency of the reasoning processes employed in the 

various judgments. 

2) The consistency of the majority judgments of Marquet with 

earlier authority concerning WA manner and form provisions, 

particularly Wilsmore, Clydesdale and Yougarla. 

3) The meaning of ‘constitution of Parliament’. 

4) The consequences of Marquet for future WA legislation to 

alter the State Constitution.
654

 

5) The validity of the Australia Acts. 

6) The effectiveness of entrenching provisions in State 

constitutional statutes. 

7) The extent to which parliamentary proceedings in Western 

Australia continue to be regulated in accordance with 

Westminster notions.  

 

1. Cogency of reasoning 

 

The joint judgment concluded that “amend” in s 13 of the EDA 

encompassed changes to the redistribution elements of the electoral 

system regulated by that Act, however those changes were made. That 

may be the High Court’s preferred construction. It is not, it is 

submitted, logically compelling.  

 

The first difficulty is the way the joint judgment employs the concept 

of ‘essentiality’. The conclusion that “amend” in s 13 of the EDA 

encompasses all legislative changes to the distribution system, 

wherever found, is based on the premise that, at any given time, there 

must be some legislation on the topic of electoral distribution. The joint 

judgment refers to the topic of electoral redistribution as ‘defining 

                                                 
654

  ‘Constitution’ in its generic sense; not just the Constitution Act 1889 (WA). 
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electoral boundaries’.
655

 To so describe that topic confuses the legal 

operation of the EDA with the terms and provisions of the Act that 

give legal effect to that operation.   

 

The first logical objection is, therefore, that the conclusion of the High 

Court majority conflates a change in a system with an amendment to 

the EDA.
656

 It is true that an amendment to the EDA may produce a 

change to the particular system provided for in that Act. It does not 

follow, however, that a change to the system can only be by 

amendment of the Act. Repeal of the existing Act and enactment of a 

successor that introduces a different regime can replace the existing 

electoral system.   

 

There are a number of theoretical possibilities.  The EDA could be 

repealed and the CAAA amended to provide that the State 

geographically become an electorate of the whole. This may be 

impracticable and not politically feasible, but it demonstrates that, 

logically, there is no need to maintain a system based on districts.
657

 

Arguably, complete substitution of one system with another, resulting 

from repeal,
658

 will satisfy the ‘essential’ need for a system. 

 

One might object that these propositions merely restate the alternative 

contentions advanced by the amici and the applicants, respectively. It 

                                                 
655

  202 ALR, at 244 [51]. The relevant extract from the joint judgment is set 

forth at page 175 (note 598) above.  
656

  As contended above, note 597, the joint judgment, ibid, at 244 [51] effects 

an elision between amendment of the EDA and the process of ‘defining’. It 

uses the cognate expression, ‘definition of electoral boundaries’ to similar 

effect; ibid, at 244 [52]. 
657

  Similarly, one could enact a completely new system under the CAAA to 

operate from a certain date and provide that on that date the existing EDA 

system will cease to have effect. 
658

  This would be so even where the prior and later systems share a number of 

identical or similar properties. 
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is submitted, however, that the argument made above demonstrates the 

circularity of the joint judgment’s reasoning.
659

 

 

The second objection flows from the first. It is that the joint 

judgment’s conclusion, that “amend” in s 13 of the EDA encompasses 

all legislative changes to the distribution system, fails to distinguish the 

general from the particular. The requirement that there be some 

general system for distributing districts does not logically entail the 

proposition that where one system replaces a prior system, it may only 

do so in respect of varying the particulars of the prior system. 

Replacement of one system by another, following repeal, may 

constitute a ‘change’ but not necessarily as a result of amendment.
660

 

 

The third objection concerns the role that purpose plays in the joint 

judgment. The joint judgment declined to read “any bill to amend this 

Act” in s 13 narrowly and interpret “amend” in its usual sense. Their 

Honours considered that to do so “would defeat the evident purpose 

behind the introduction of the provision in 1904.”
661

 That purpose was 

to ensure that no change could be made to electoral districts save by 

absolute majority of both Houses of the Western Australian 

Parliament. 

 

                                                 
659

  The joint Justices, apparently aware of this problem, observed, 202 ALR, at 

244 [50]: 

 It would be question-begging to commence with an assumption that 

there is an opposition between the concepts of amendment and repeal, 

and to ask which of the two fits the present case. A question to be 

decided is whether the legislation, on its true construction, distinguishes 

between those two concepts. The issue is whether what occurred in the 

present case falls within the concept of amendment in s 13. 
660

  This may be expressed as in terms of traditional formal logic. The first 

proposition is: ‘If a (amendment), or b (repeal), then c (change to system)’. 

To then say, “a  c, and b  c, therefore a and b are the same”, involves a 

fallacy. The same result may result from either a or b but that does not 

require that a and b are identical.   
661

  202 ALR, at 244 [52]. Compare Kirby J, ibid, at 265 [135]. 
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To invest the 1904 predecessor of s 13 of the EDA with such a grand 

purpose encounters the significant problem that the enactment of the 

1904 provision proceeded from a legislative misunderstanding. If one 

has regard to Western Australia v Wilsmore,
662

 the parliamentary 

statements of the Premier and member of the Legislative Council that, 

in effect, the 1904 proposed amendment merely replicated the status 

quo, was wrong in two respects. The first was that, by 1904, the topic 

of electoral distribution was no longer in the Constitution Act 1889. It 

was regulated under the CAAA 1899. The High Court held in Wilsmore 

that the 1899 Act was separate from the 1889 Act. Section 73 of the 

1889 Act did not operate on alterations to the 1899 Act, which 

contained no equivalent to s 73. The first misconception was, 

therefore, that the 1904 legislature continued to be subject to the same 

constraint of absolute majorities as previously. The joint judgment 

appears to have been written on the basis of the same mistaken 

assumption.
663

 

 

The second misunderstanding affecting the 1904 Parliament was that 

the manner and form limitation imposed in the 1904 Bill was identical, 

in effect, to that in s 73 of the Constitution Act. The 1904 provision, 

like s 13 of the EDA, was doubly entrenched. To amend it, absolute 

majorities were required. Parliament could amend s 73 of the 

Constitution Act by simple majority, however. 

 

This presents three possibilities. The first is that, if Wilsmore was 

correctly decided, the legislators who passed the predecessor of s 13 of 

the EDA in 1904 misunderstood the existing manner and form 

requirement when enacting it. The second possibility is that the 

                                                 
662

  (1982) 149 CLR 79. 
663

  202 ALR, at 242 [39]. The relevant passage in the joint judgment is not 

entirely lucid. It refers to the definition of boundaries of electoral districts 

“as set out in the 1889 Constitution (as amended to 1904)” as amenable by 

change only by the absolute majorities referred to in s 73.  
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legislators were correct. If so, Wilsmore is wrong. A third possibility is 

that effect should be given to the “evident purpose”
664

 of the 1904 

legislators, even if they were actuated by a misconception, but that 

Wilsmore should stand as correctly decided.  

 

To give constitutional effect to a great purpose that was founded on a 

misconception makes a mockery of the notion of parliamentary intent. 

This is especially so given that a Legislative Council, which was in a 

position to prevent the passage of any Government electoral reform, 

imposed the manner and form provision in the 1904 Bill upon an 

unwilling Legislative Assembly.
665

  

 

Given the primacy the joint judgment attached to the legislative history 

of s 13 of the EDA, the judgment’s reasoning is undermined by its 

misconstruction of the 1904 legislative context.
666

 

 

The reasoning of Callinan J is open to the same objection. He adopted 

the joint judgment’s historic analysis as supporting his expansive 

reading of s 13 of the EDA.
667

 

 

Arguably, as the judgment of Kirby J demonstrates, the reasoning of 

the majority Justices departs from traditional cannons of interpretation 

by jettisoning the primary meaning of the word “amend”. Instead, it 

                                                 
664

  Ibid, at 244 [52]. 
665

  Drawing a line between the subjective intent of the legislators and the 

objective intent of the legislature becomes extremely difficult in those 

circumstances. Notions of legislative intent and purpose become 

unrealistically artificial fictions at some point.  
666

  The joint judgment, 202 ALR, at 242 [38]-[39], does not mention that 

changes to electoral redistribution had not required special majorities since 

1899. The statement in [38]: “The history of the legislation reveals that 

provisions governing electoral redistribution were always treated as 

requiring special consideration” suggests their Honours were historically 

incorrect. The High Court’s treatment of history has often been problematic; 

P Schoff, ‘The High Court and History: It Still Hasn’t Found What It’s 

Looking For’ (1994) 5 Public Law Review 253. 
667

  202 ALR, at 298 [274]. 
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elevates to a status superior to the text the subjective intention of one 

House, the Legislative Council in 1904, in driving a hard legislative 

bargain.
668

 That compromise has restricted amendments to electoral 

districts into the twenty-first century. The conclusion of Kirby J is 

relatively simple in comparison to and, it is submitted, has greater 

plausibility.  

 

2. Consistency with prior authority 

 

It is arguable that Marquet is, in important respects, inconsistent with 

Wilsmore, Yougarla and Clydesdale v Hughes. This is with respect to 

the approach of the High Court majority to interpretation of manner 

and form requirements, and the effect of those decisions. 

 

Regarding the interpretation of a constitutional provision such as s 13 

of the EDA, Wheeler J in the Full Court,
669

 and Kirby J in the High 

Court,
670

 derived from Wilsmore the proposition that ambiguous 

manner and form provisions should be construed strictly and 

narrowly.
671

 The view of the High Court majority in Marquet was to 

the contrary, at least where s 13 of the EDA is concerned.
672

 The 

majority Justices all gave an extended meaning to ‘amend’ to include 

‘repeal’, having regard to the historical context and purpose.  

 

                                                 
668

  The joint judgment’s resort to the Parliamentary Debates concerning the 

Redistribution of Seats Bill 1904 illustrates the problem of identifying the 

‘intention of the legislature’. Clearly, the insertion of the predecessor of s 13 

EDA represented the will of the Legislative Council rather than that of both 

Houses. It is artificial to ascribe a single personality to Parliament; see 

P Johnston, ‘The Personality of the Western Australian Parliament’ (1990) 

20 University of Western Australia Law Review 323; G Craven, ‘A Few 

Fragments of State Constitutional Law’ (1990) 20 University of Western 

Australia Law Review 353, 355-359. 
669

  Marquet v Attorney-General (WA) (2002) 26 WAR 201, at 277 [323]. 
670

  202 ALR, at 271 [159]. 
671

  The brevity of the High Court’s reasons in Clydesdale v Hughes (1934) 51 

CLR 518 hardly suggests that the Court regarded s 73 as an important 

constitutional safeguard. 
672

  It is possible to infer that the majority Justices treated s 13 as sui generis, 

given its peculiar legislative history and subject matter. 
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It may be conceded that there is a basis on which s 73(1) of the 

Constitution Act 1889 (Wilsmore) and s 13 of the EDA (Marquet) can 

be distinguished. The Western Australian Parliament, until 1978, could 

amend s 73 by simple majority, while s 13 of the EDA provides, in 

effect, for double entrenchment.
673

  

 

In Wilsmore, the ease of amendment led Gibbs CJ, with Aickin, 

Wilson and Brennan JJ, to conclude that s 73(1) was not intended to 

provide a serious safeguard.
674

 That reasoning could be reversed where 

a procedural requirement, such as s 13 of the EDA, is entrenched.  

 

The Court in Wilsmore, however, also had regard to the evident 

intention of the Imperial Parliament to pass to the Australian colonies 

control over their constitutional affairs once they attained responsible 

government. This was so except where there was a significant Imperial 

interest. The liberating intentions of the Imperial authorities were 

evident in the enactment of the CLVA 1865. They saw both s 5 of the 

                                                 
673

  An amendment to s 13 of the EDA is self-applicable since it would be an 

amendment to “this Act”. 
674

  Gibbs CJ, 149 CLR, at 83, 85, commenting on the ‘curiously weak and 

ineffectual nature’ of s 73(1), compared the Constitution Act 1889 (WA) 

with similar legislation in other Australian colonies. That legislation, along 

with the CLVA, contradicted the notion that s 73 should be a ‘great 

constitutional safeguard’. 
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CLVA and s 5 of the Western Australia Constitution Act 1890 (Imp) as 

supporting a narrow interpretation of the first proviso to s 73.
675

  

 

Kirby J,
676

 arguably, has a greater fidelity to the interpretive approach 

of the High Court in Wilsmore and, inferentially, Clydesdale, than the 

majority Justices in Marquet.
677

  

 

A second arguable inconsistency with Wilsmore is the High Court’s 

treatment of the expression “this Act” in s 73 of the Constitution Act 

and s 13 of the EDA. Both use the expression “this Act” to mark out the 

perimeter of the manner and form protection. In Wilsmore the 

expression “this Act” was read restrictively. None of the majority 

Justices gave s 13 of the EDA a restrictive meaning, confining it to 

amendments to the actual provisions in the EDA.
678

 

 

This is not simply a matter of semantic, linguistic expression. It raises 

the vexed question: Should the Court have regard to the substantive 

content of an electoral system in its totality, as against the way in 

                                                 
675

  Aickin J, at 91, like Gibbs CJ, had regard to developments in other colonies, 

whereby their original Constitution Acts were amended and parts removed 

to other statutes. If s 73 had been intended to be an independent restriction 

upon the powers of the newly constituted Parliament, it would have been 

“expressed in very different terms”. Wilson J, at 95-96, 99-101, noted that 

major elements of the electoral system had been transferred to the CAAA 

and, subsequently, to other Acts. That demonstrated that s 73 was not 

intended to have a substantial operation beyond the residue of the 

Constitution Act. Section 5 of the 1890 Imperial Act and the enactment of 

the CLVA also supported the narrow view of s 73. Brennan J, at 104, read s 

5 of the 1890 Imperial Act as confirmation that s 73 was not intended to 

impose a “continuing fetter” on Parliament’s plenary power, under s 2 of the 

Constitution Act 1889, to legislate for matters once they were removed from 

the Constitution Act. Stephen J, 85, and Mason J, id, agreed with Wilson J. 

Murphy J, 87, held that s 73 did not affect matters that had been removed 

from the Constitution Act. 
676

  Wheeler J, in the Supreme Court, (2002) 26 WAR, at 277 [323], expressed 

views similar to Kirby J regarding the High Court’s relaxed interpretative 

approach in Wilsmore.  
677

  However, if the double entrenchment of the 1904 predecessor of s 13 was 

intentional, the attitude of the Imperial authorities becomes less relevant.  
678

  That follows from their view that s 13 is directed to changes to the electoral 

distribution system rather than alterations to the terms of the Act. 
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which its elements are distributed throughout various statutes.
679

 In 

Wilsmore, the plaintiff had argued that the Court should not read the 

expression “this Act” in a narrow, formal way so as to confine the 

constitutive elements solely to those remnants in the Constitution Act 

itself as at various points of time. Rather, regard should be had, 

substantively, to the actual contents of the various legislative 

provisions that compositely formed the ‘Constitution’ of the Houses, 

irrespective of where they may be distributed.  

 

The joint judgment in Marquet saw s 13 of the EDA as concerned with 

ensuring that changes to the process for defining electoral boundaries 

had to be passed in compliance with the absolute majority condition. It 

was change to the system, which their Honours saw as ‘essential’ to the 

maintenance of Parliament. They regarded the particular distribution of 

provisions in different bills as irrelevant. They considered it would be 

both artificial and unnecessary to reconstruct the two bills as a single 

measure. Significantly, their Honours eschewed resort to the 

‘substance/form’ dichotomy
 
.
680

 

 

That was also the basis of their divergence from the Full Court 

majority’s view on the concept of a ‘legislative scheme’. Indeed, in 

promulgating the concept of ‘essentiality’ as a legal standard without 

reference to the actual content of the specific Act, their Honours 

arguably come close to committing the sin condemned by the majority 

in McGinty. That is, of constructing a freestanding principle, the 

content of which is not rooted in any particular textual provision, but 

which functions as an independent constraint on the legislature. 

 

                                                 
679

  The meaning of “this Act” depends on whether one looks to the specific 

content of the provisions of the Act or its generic subject matter. 
680

  This thesis cannot attempt an intensive analysis of that controversial 

distinction which varies according to different constitutional contexts; see 

notes 556 and 557 above. 
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One response to this criticism is that, as at the time the proposed repeal 

of the EDA was attempted, the Repeal Bill 2001 was directed to the 

complete set of provisions that comprised the content of the EDA. The 

provisions were in “this Act”. In that case, the question is simply: Is a 

repeal of this Act, considered in terms of its temporal outcome, 

different from an amendment, in terms of what the repeal does to the 

closed universe of provisions in that single Act? Considerations of 

what ensues from passing a second bill, enacting provisions for a 

substituted distribution scheme, are not legally relevant.
681

 

 

The joint judgment in Marquet also appears to be at odds with the 

approach of the majority in Yougarla.
682

 In Marquet, the majority, in 

holding that an expansive meaning should be given to s 13 of the EDA, 

eschewed a strict literalist approach to the interpretation of the 

provision. Resort to extrinsic materials in the form of the parliamentary 

debates persuaded the majority Justices that there were grounds for 

giving “amend” in s 13 a different content and application from its the 

plain meaning. On that point the simple approach of Callinan J, that 

there is something incoherent about protecting the lesser, but leaving 

the greater free, seems more convincing.
683

 

 

In Yougarla, the joint Justices simply had regard to the provisions of 

the various Imperial statutes from 1842 through to 1890, and applied a 

                                                 
681

  However, the joint judgment did decide the meaning of “amend” by 

reference to the wider context of two putative Acts. It is that aspect of their 

judgment that is arguably inconsistent with Wilsmore. 
682

  Yougarla v Western Australia (2001) 207 CLR 344, discussed in Chapter 

Four. Yougarla received a passing mention in the joint judgment, 202 ALR 

233, 238 [21], but was not discussed further. 
683

  As indicated above, page 181, the reasoning of Callinan J is open to 

objection on the ground that it isolates, without justification, electoral 

distribution from the general corpus of the electoral system. 
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strictly textual analysis.
684

 They declined to have regard to the vast 

amount of historic materials to explain why s 70 had been included in 

the Western Australian Constitution. No inquiry was conducted to 

disclose an overarching purpose of ensuring that the Imperial 

Parliament maintained oversight of s 70.
685

  In Yougarla, only Kirby J 

had some regard to a wider consideration of the purposes of the earlier 

Imperial legislation. 

 

In stark contrast, the joint judgment’s approach in Marquet attached 

considerable significance to the concession forced by the 1904 

Legislative Council upon the Legislative Assembly. In Yougarla, no 

regard was had to the pre-1889 ‘bargain’ imposed by the Imperial 

authorities on the colonial legislature. Dispensing with the one per cent 

revenue requirement in s 70 was a matter of considerable importance 

to the Aboriginal inhabitants of the State. That consideration, however, 

played no part in the Court’s deciding that s 70 had been validly 

repealed in 1905.
686

 Why was historic purpose determinative in one 

case but not the other? 

 

One can object that these criticisms do not give sufficient weight to the 

different legislative factors that were involved in Wilsmore, Yougarla 

and Marquet. It is strongly arguable, nevertheless, that with regard to 

                                                 
684

  As explained in Chapter Three, the views of the Imperial authorities 

concerning the application of the tabling and proclamation requirements 

under the 1842 and 1850 Imperial Acts were not taken into consideration. 

The concentration, by the joint judgment in Yougarla, on the legislative 

framework of Imperial and colonial statutes, as objective historic data, is 

consonant with the High Court’s interpretive method in Wilsmore. 
685

  It may be said that the UK Parliament, in enacting s 2 of the 1890 Act, could 

easily have expressed the clear intent to retain the tabling requirement. The 

same could be said about “repeal” as against “amend” in s 13 EDA. 
686

  If the historic background was relevant it might be said that the 

Chamberlain-Forrest agreement in 1895 had dispensed the colonial 

government from any obligation in that respect. 
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features that were common to those judgments, the High Court has 

taken divergent approaches.
687

 

 

3. The ‘Constitution’ of Parliament 

 

Marquet prompts a third question: Have the majority opinions enlarged 

the concept of ‘constitution of Parliament’ or, more specifically, 

‘Constitution of the Houses of Parliament’? The majority judgments 

are equivocal about whether qualification for membership of the 

Houses, or to vote, come within either concept. Their Honours’ brief 

references to Clydesdale v Hughes
688

 and Wilsmore
689

 are equivocal.
690

  

 

The conclusion, that determination of electoral districts forms part of 

the ‘constitution of Parliament’ in s 6 of the Australia Act 1986 (Cth) 

raises doubts about dicta in Wilsmore that suggest qualifications of 

members of the Houses are not part of their Constitutions.
691

  

 

If, as the majority in Marquet hold, the definition of electoral 

boundaries is an essential element in the Constitution of the Houses, it 

would seem odd that the specification of the qualifications of those 

who are entitled to stand for the districts and regions, so defined, 

should not also be an essential element of the Constitution of the 

Houses. Steytler and Parker JJ in the Full Court appeared to recognise 

that the narrower approach taken in Clydesdale is open to revision.
692

 

                                                 
687

  Another, and perhaps more realistic, conclusion can be advanced. The 

manner and form issues considered in each of the cases were so arcane, 

complex and anachronistic that no standard canon of construction can 

sensibly be applied to resolve them in a convincing way. 
688

  (1934) 51 CLR 518. 
689

  (1982) 149 CLR 79. 
690

  202 ALR, at 251, [77] (joint judgment); at 301 [287] (Callinan J). 
691

   149 CLR, at 102-103 (Wilson J). 
692

  26 WAR 201, at 261-263 [254]-[263]. At [261]:  

Whether it may prove to be the case that some types and degrees of 

change to the qualification of members may be of such significance as 

to involve a change to the constitution of a House is, perhaps, a 

question for another day. 
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4. The consequences of Marquet for future WA legislation to 

alter the WA Constitution 

 

Two aspects of Marquet bode ominous for future proposals to alter the 

statutes that comprise the Western Australian ‘Constitution’. The 

majority conclusion, that s 13 of the EDA operated on subject matter 

outside that Act, if applied to s 73(1) of the Constitution Act, may 

mean that certain amendments to the CAAA now require absolute 

majorities.
693

 That result would be compounded if the High Court were 

to take an expansive approach to the concept of ‘constitution of the 

Houses’. 

 

For example, alterations to the Electoral Act 1907 and the 

Interpretation Act 1982 may now be within the purview of s 73(1). 

That is, ironically, s 73(1), freed from its restricted application to the 

Constitution Act, arguably applies to the EDA, rendering s 13 of that 

Act redundant.
694

 Perhaps more importantly, these considerations may 

affect the implementation of proposals to reunite the Constitution Act 

and the CAAA into a composite Act.
695

 Restoration of provisions 

                                                 
693

  See also J Pritchard, ‘The Western Australian Constitution and the High 

Court: The Interpretation of State Constitutions’, paper presented at Western 

Australia and the High Court Centenary, a Joint Symposium of the 

Australian Association of Constitutional Lawyers and the Western 

Australian Constitution Centre on the Centenary of the High Court, Perth, 

29 November 2003, 21. 
694

  Consequently, it might not have been necessary to incorporate s 6 in the 

Redistribution of Seats Act 1904 (WA). 
695

  This has been proposed by the Commission on Government (WA), Report 

No 5 (1996) Recommendation 5.1.5– 2, at 100 and the Report of the Joint 

WA Parliamentary Select Committee on the Constitution (October 1991) 

chaired by the Hon J Kobelke MLA. The proposal is discussed in P 

Johnston and S Hotop, ‘Patches on an Old Garment or New Wineskins for 

New Wine? Constitutional Reform in Western Australia – Evolution or 

Revolution?’ (1990) 20 University of Western Australia Law Review 428. 

The fragmentation of the Constitution Act 1889 is discussed by 

N Miragliotta, ‘Western Australia: A Tale of Two Constitutional Acts’ 

(2003) 31 Western Australia Law Review 154; see also C Sharman, ‘The 

Constitution of Western Australia, 1890 and Now’ in The House on the Hill: 

A History of the Parliament of Western Australia 1832-1990, D Black Ed, 

Western Australian Parliamentary History Project, Parliament of Western 

Australian, Perth, 1991, 278.  
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relating to the number of Members to the Constitution Act would 

probably be an ‘alteration’ to that Act requiring absolute majorities.
696

 

Future Governments might be more circumspect about including other 

matters that lie at the periphery of the concept of ‘constitution of the 

Houses’.
697

  

 

In Attorney General for Western Australia (Ex rel Burke) v Western 

Australia
698

 the WA Supreme Court held that amendments to s 43 of 

the CAAA, which relates to appointment Ministers, did not require 

compliance with s 73(1) of the Constitution Act. That decision now 

needs reassessment.
699

  

 

Another measure requiring reconsideration would be the Constitution 

Acts Amendment (Voting Ability in the Houses of Parliament) Bill 

2002 (WA). This was intended to amend s 24 of the CAAA to permit 

the Speaker of the Legislative Assembly and the President of the 

Legislative Council a deliberative vote.
700

 

 

The amendment of s 46 of the CAAA to provide a means for breaking 

legislative deadlocks between the Legislative Council and the 

Legislative Assembly is another constitutional reform that may fall 

                                                 
696

  J Quick and R Garran, The Annotated Constitution of the Australian 

Commonwealth, Sydney, Angus and Robertson, 1901, at 989 list (1) elision 

of old matter; (2) addition to old matter; (3) introduction of new matter; (4) 

substitution of new matter for old, as constitutional ‘alterations’.  
697

  As pointed out by N Miragliotta, ‘Western Australia: A Tale of Two 

Constitutional Acts’ (2003) 31 Western Australia Law Review 154, 168, 

there is a political advantage in keeping the two Acts separate so long as 

alterations to the CAAA do not require absolute majorities (citing the Hon I 

Medcalf, WA Parliamentary Debates (Legislative Assembly) 17 August 

1982, 2306. 
698

  [1992] WAR 241, discussed in Chapter Three. 
699

  This is especially so given the emphasis that the High Court has placed on 

the principle of responsible government in Egan v Willis (1998) 195 CLR 

424. The High Court there adopted a wide interpretation of the powers of 

the Legislative Council (NSW) to question Government Ministers. 
700

  They may only vote at present in the event of a tied vote in those Houses.  
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within the penumbra of s 73(1).
701

 Without a means of resolving 

differences between those Houses, the Legislative Council is one of the 

most powerful Houses of Parliament in Australia. A continuation of 

that status seems inevitable in the light of Marquet.
702

 

 

A further cause for concern is that Marquet gave expansive effect to 

the restrictive purpose behind s 13 of the EDA.  Will the High Court 

take a similarly broad approach to s 73(2) of the Constitution Act?  If it 

did, s 73(2) would have formidable scope to restrain constitutional 

reform in Western Australia.  

 

As noted in Chapters Two and Five, s 73(2) already extends beyond 

direct changes to the specified constitutional topics it covers, such as 

alteration to the office of Governor, or providing for Members who are 

not ‘chosen directly by the people’.  It also applies to amendments that 

expressly or impliedly affect in any way, ss 2, 3, 50, 51, and 73 of the 

Constitution Act. Interpreted broadly, s 73(2) potentially applies to 

indirect, as well as direct, changes to the nominated topics, or to the 

operation of those enumerated provisions.  

 

For example, amending the Crown Suits Act 1947 (WA) to alter the 

time limits for commencing proceedings in the Supreme Court could 

indirectly affect the Court’s jurisdiction under s 73(6) of the 

                                                 
701

  This was recommended by the Western Australian Royal Commission into 

Parliamentary Deadlocks conducted by Professor E Edwards, 1984-85. 
702

  The same factors that have made amendments to the EDA virtually 

impossible except by conservative governments will be equally applicable to 

the CAAA. 
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Constitution Act to review breaches of s 73.  Would that change attract 

s 73(2) and therefore need approval by voters at a State referendum?
703 

 

 

Given these possibilities, provisions of the State’s constitutional 

statutes previously thought not to be covered by the restrictive 

procedures in s 73, now must be reconsidered. On the basis of the 

Marquet precedent the Clerk of the Parliaments may now be obliged to 

refer doubtful amendments to the Supreme Court for declaratory 

advice whether they fall within sub-ss 73(1) or (2) of the Constitution 

Act.  

 

The sheer inconvenience of such a course may militate in favour of a 

more restrictive approach to the interpretation of manner and form 

provisions in the Western Australian Constitution. However, in the 

aftermath of Marquet, a closer scrutiny of future constitutional 

legislation is likely. 

 

5. The validity of the Australia Acts 

 

One further consequence of the High Court majority’s broad 

interpretive approach in Marquet concerns the Australia Acts (UK and 

Cth). The majority clearly enunciated that s 51(xxxviii) of the 

Commonwealth Constitution provides both legitimacy and binding 

force to s 6 of the Australia Act 1986 (Cth).
704

   

 

                                                 
703

  In Wilsmore, Wilson J, 149 CLR, at 97, drew a distinction between a rule 

and the subject matter upon which the rule operates. He referred to the 

instance where the CAAA provides that, to be eligible for election to 

Parliament, one must be qualified to vote, such qualifications being 

regulated by the Electoral Act (WA). A change to the qualifications of 

voters may indirectly affect the persons who may be elected, but the rule in 

the CAAA concerning eligibility for election would not change. That may be 

true for s 73(1). Under s 73(2), however, indirect alterations to the protected 

provisions (ss 2, 3 etc of the Constitution Act) may require absolute 

majorities and a State referendum.  
704

  See quotations accompanying notes 634 and 637.  
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That conclusion may be true for s 51(xxxviii) as a source of the 

Commonwealth Parliament’s legislative power.
705

 Laws made under 

s 51(xxxviii) depend, however, on the Parliament of each affected 

State making a valid request, to the Commonwealth Parliament, to 

enact a measure. This puts in doubt the validity of both the Australia 

Act (Cth) and its United Kingdom counterpart, at least, in relation to 

Western Australia. The issue, which has been discussed above, was 

raised in the Full Court in Yougarla,
706

 though not decided. Is the 

Australia Act (Request) Act 1985 (WA) (“Request Act”) invalid 

because it did not comply with the referendum requirement in s 

73(2)(e) of the Constitution Act? The argument involves two 

propositions. First, the Request Act was a necessary step in the 

legislative process that led to the enactment of the Australia Acts, both 

Commonwealth and United Kingdom. Second, when passed, the 

Australia Acts ‘affected’, if only indirectly, the role and powers of the 

State Parliament under s 2 of the Constitution Act (WA). The same 

may be said regarding the office and functions of the Governor in ss 2 

and 50 of the Constitution Act.
707

 

 

For example, it is arguable that the Australia Act(s) affected the role of 

the Queen and Governor as constitutive elements of the WA 

                                                 
705

  The Australia Act (Cth) could also be supported under s 51(xxix) of the 

Commonwealth Constitution, the external affairs power; see L Zines, The 

High Court and the Constitution, 4
th

 Ed, Sydney, Butterworths, 1997, 303-

304. In Kirmani v Captain Cook Cruises Pty Ltd (1985) 159 CLR 351, 

Mason J, at 379-381, Murphy J, at 385, and Deane J, at 439, held that 

s 51(xxix) authorised repeal of UK laws affecting the States. Section 

51(xxix) was the basis for the State Elections (One Vote, One Value) Bill 

2001 (Cth) aimed at correcting malapportionment in State electoral systems; 

see A Gardner, ‘Musings on Marquet’, Chapter 9, in Upholding the 

Australian Constitution, Volume 16, Proceedings of the Samuel Griffith 

Society Conference, Perth, March 2004, 189, 207-208. But as J Thomson, 

‘The Australia Acts 1986: A State Constitutional Law Perspective’ (1990) 

14 Western Australian Law Review 409, 414-415, notes, the Australia Act 

(Cth) is still open to objections of constitutional infirmity, especially in WA 

and Queensland where changes to the State Constitutions were subject to 

manner and form provisions protecting the State legislature. 
706

  (1998) 21 WAR 488. See pages 91-94 above. 
707

  Section 7 of the Australia Acts stipulates the Governor shall be the Queen’s 

representative in the State. The legal effect of this is not clear, however. 
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Parliament as provided in ss 2 and 50 of the Constitution Act. Section 

2(2) of the Australia Acts also affected, if only by way of clarification, 

the WA Parliament’s competence to make laws having extraterritorial 

effect.
708

 It may also have affected the operation of s 73(1)
709

 of the 

Constitution Act. All these matters potentially fall within s 73(2)(e) of 

the Constitution Act.
710

 

 

As a valid State Request Act was a precondition to the operation of 

s 51(xxxviii) and, in turn, of any Commonwealth Act requesting the 

United Kingdom Parliament, under s 4 of the Statute of Westminster 

1931 (UK), to pass its version of the Australia Act, the invalidity of the 

Request Act would deprive the Commonwealth and UK Acts of any 

efficacy in Western Australia. The argument that the Australia Act 

(Cth) is invalid questions the sufficiency of s 51(xxxviii) of the 

Commonwealth Constitution to support it.
711

 The challenge to the UK 

version is based on s 9(1) of the Statute of Westminster 1931 (UK).  

Section 9(1) denies the Commonwealth Parliament authority to make 

laws affecting the States if it is not a matter ‘within the authority of the 

[Commonwealth Parliament]’.
712

 

 

                                                 
708

 On one view, the States already had a wide extraterritorial competence; see 

Pearce v Florenca (1976) 135 CLR 507, 526-527 (Gibbs J). As to whether 

the Australia Acts altered that situation see articles mentioned in note 297. 
709

  Section 9 of the Australia Acts removed the requirement for bills to be 

reserved for the Royal assent. That modifies the first proviso in s 73(1) of 

the Constitution Act. Also, s 6 of the Australia Acts repealed the application 

of the CLVA to provisions such as s 73 of the Constitution Act.  
710

  G Winterton, Monarchy to the Republic, 142, fn 106, noted that s 73(2)(e) of 

the Constitution Act 1889 (WA) might extend to a bill requesting the 

Commonwealth to enact a measure to circumvent a manner and form 

provision. 
711

  The problems of the Commonwealth Parliament’s reliance on s 51(xxxviii) 

of the Constitution are discussed in L Zines, The High Court and the 

Constitution 4
th

 Ed, Sydney, Butterworths, 1997, 305-306, 309-312. The 

majority opinions in Marquet, however, must be taken to have settled the 

issue relating to the sufficiency of that head of power to support the Act. 
712  See, however, Manuel v Attorney General [1983] Ch 77, 104-106, where the 

English Court of Appeal in held the fact of a request by Dominion was 

sufficient to enliven the power of the UK Parliament under s 4 of the Statute 

of Westminster.  It did not require a legally effective request. 
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That raises a very confused constitutional conundrum. It was the clear 

intention of the UK Parliament to terminate the operation of s 5 of the 

CLVA with respect to all the Australian States. If, as Callinan J appears 

to suggest,
713

 the UK Act has some efficacy with respect to that 

Parliament’s own legislation, the CLVA would, therefore, be repealed 

in respect of Western Australia.
714

 This could be so even if, for the 

reasons mentioned, the replacement of s 5 of the CLVA by s 6 of the 

Australia Act may have been defective. The extent to which this 

problem applies to any other Australian State must be a matter of 

conjecture.
 
Can the lack of a valid WA request be severed from the 

efficacy of the Request Acts of the other States?
715

 This may depend on 

whether they are faced with the same dilemma as Western Australia 

concerning the requirement for a State referendum. 

 

6. The binding effect of s 13 EDA 

 

The judgments in Marquet leave undetermined the scope for both 

s 106 of the Commonwealth Constitution and the principle in 

Ranasinghe as alternative sources for providing binding effect to s 13. 

The modification, if any, to s 106 resulting from the exercise of power 

under s 51(xxxviii), is of no consequence so long as s 6 of the 

Australia Act protects the ‘constitution of Parliament’. The area of 

operation for s 106 with respect to matters such as judicial 

independence was not directly addressed in Marquet. It is clear from 

the joint judgment that the Ranasinghe principle has no part to play 

with respect to parliamentary elements, though its potential in other 

                                                 
713

  Callinan J, 202 ALR, at 302 [294], includes the Australia Act 1986 (UK) as 

a vital part of the constitutional settlement between the Commonwealth, 

States and the UK.  
714

  Query, however, whether 5 of the Western Australia Constitution Act 1890 

(Imp) was also impliedly repealed in its operation to Western Australia.  
715

  Callinan J in Marquet, 202 ALR, at 302 [294], regards the passing of those 

Acts as a remarkable product of consensus. This supports the ‘package’ 

view of the legislation. The requirement in s 15 of the Australia Acts 

assumes all the States have a role in the process of amending the Acts.  
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respects is left undecided.  Kirby J, however, clearly rejects the 

principle as a basis for constitutional entrenchment.
716

 

 

Whether there are some other ‘super-laws’ or ‘supra-principles’ is 

significant for the application of manner and form protection of non-

parliamentary elements of the State Constitution, such as the 

judiciary.
717

 If it were proposed, for example, to entrench the 

independence of the Supreme Court what constitutional provision 

could give it binding effect? The same may be asked about entrenching 

a WA Bill of Rights intended to bind the courts.
718

  

 

A possible answer is that, while s 6 of the Australia Acts has a specific, 

and perhaps exclusive, application to matter and form protection of 

Parliamentary elements, it does not exhaust the plenary legislative 

power of the State Parliament to make laws prescribing procedures to 

be observed by Parliament in protecting other elements of the 

Constitution.  

 

                                                 
716

  202 ALR, at 286 [215]. 
717

  Such as the judicial independence provisions in Part 9 (ss 52-56) of the 

Constitution Act 1902 (NSW) protected by the referendum requirement in s 

7B (1)(a). The recent amendments effected to the Constitution Act 1975 

(Vic) by the Constitution (Parliamentary Reform) Act 2003 entrench aspects 

of the Victorian Supreme Court and Executive Government by a referendum 

requirement under s 18. The extent to which these restrictions bind a later 

parliament is discussed by C Evans, ‘Comment: Entrenching Constitutional 

Reform in Victoria’ (2003) 14 Public Law Review 133, 134-135. 

D Meagher discusses problems concerning entrenchment of the Victorian 

Supreme Court in ‘Should the Victorian Constitution be reformed to 

strengthen the separation of judicial power?’ (2000) 2 Constitutional Law 

and Policy Review 63.  
718

  The problems of associated with this proposal are examined by M Squires, 

‘In a bind: entrenching a bill of rights in Western Australia’ (2003) 

unpublished student LLB honours dissertation, UWA Law Library. M 

Bagaric, Originalism: Why some things should never change, or at least not 

too quickly’ (2000) 19 Tasmanian Law Review 173, 184-185, suggests a 

Bill of Rights could be entrenched under s 106 of the Commonwealth 

Constitution. 
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Finally, s 2(2) of the Australia Acts
719

 has been mooted as an alternate 

source.
 720

 This view has not, as yet, been endorsed by the High Court. 

 

7. The diminished relevance of ‘Westminster’ principles in 

State matters 

 

In Marquet, the joint judgment elevated autochthonous constitutional 

principles above residual links to the United Kingdom. This is evident 

in their rejection of Diceyan notions of sovereignty in favour of the 

rule of Australian law, as supervised by the judicature.
721

 It is also 

apparent in their affirmation of the Commonwealth version of the 

Australia Act as the authentic, superior instrument controlling 

Australian constitutional affairs. As in Yougarla, the High Court was 

obviously disenchanted with the proposition that Imperial statutes 

could still rule the States. This was borne out in their approach to the 

prorogation issue.  The whole Court in Marquet indicated that the laws 

and customs of the Imperial Parliament are not a sound guide to 

Australian parliamentary practice.
722

 

                                                 
719

  Section 2(2) is set forth in the Appendix. 
720

  I owe this observation to Professor Goldsworthy who recently furnished me 

with a draft article to be published in Law and Government in Australia; 

Essays in Honour of Enid Campbell, Ed M Groves, Federation Press, 2005. 

Shortly stated, Goldsworthy argues that s 2(2) of the Australia Acts, 

independently of s 6, confers continuing plenary power on State Parliaments 

to prescribe their own procedures, provided they do not violate any legal 

restrictions on the power. Section 15 of the Australia Acts prevents State 

Parliaments repealing s 2(2). Hence, s 15 prevents diminution of the plenary 

power under s 2(2): see also J Goldsworthy, ‘Manner and Form in the 

Australian States’ (1987) 16 Melbourne University Law Review 403, 411. 

That plenary power includes power to enact, and to make judicially 

enforceable, requirements as to procedures governing future legislation, 

irrespective of the latter’s particular category of subject matter. Although 

provisions requiring observance of absolute majorities may not diminish the 

continuing plenary power, it is arguable that a referendum requirement 

would be inconsistent with the maintenance of that power in its full force. A 

referendum requirement, could, however, be made binding and judicially 

enforceable under s 6 of the Australia Acts. I trust this summary does not 

unduly misrepresent Professor Goldsworthy’s argument. 
721

  202 ALR, at 247 [63]. 
722

  This is relevant to whether the President of the Legislative Council, under 

s 14 of the CAAA 1899 (WA), could have voted on the bill to repeal the 

EDA. The view that the President could not vote is based on the practice 

relating to the Speaker of the House of Commons. 
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E. WHAT LIGHT HAS MARQUET (HIGH COURT) SHED 

ON THE WESTERN AUSTRALIAN CONSTITUTION? 

 

The joint judgment in Marquet, for all its inconsistencies, represents a 

reversion to a Dixonian jurisprudence of strict legalism.
723

 This is 

evident in its appeal to Aristotelian distinctions such as ‘essence’,
724

 its 

discarding of policy considerations in the pursuit of ostensible 

neutrality,
725

 and its denial of the relevance of civil rights and 

international law principles. Kirby J, in Marquet also exhibits a 

textualist approach. Ironically, his judgment adheres closely to 

orthodox canons of interpretation, although he does have regard to 

wider, policy considerations. The paradox is that the majority, while 

claiming a greater logicality for its reasoning, leaves room for 

uncertainty about its conclusions. For those left to contemplate the 

Delphic entrails, it would take a brave person to attempt to forecast 

how the majority’s revised ‘strict and complete legalism’ will apply in 

future manner and form litigation about the West Australian 

Constitution. 

 

                                                 
723

  Sir Owen Dixon explained his philosophy of strict legalism in his speech on 

being sworn is as Chief Justice of the High Court (1952) 85 CLR xi, xiv. 

See also, O Dixon, ‘Concerning Judicial Method’ in Jesting Pilate; and 

other papers, Melbourne, Law Book Co, 1965, 152-165. Justice Heydon, 

has advocated a return to the Dixon techniques of interpretation, D Heydon, 

Judicial Activism and the Death of the Rule of Law’ (2003) 23 Australian 

Bar Review 110. For a riposte to Justice Heydon, see A Hutchinson, 

‘Heydon’ Seek: Looking for Law in all the Wrong Places’ (2003) 29 

Monash University Law Review 85. 
724

  Regarding the Aristotelian method, see T Poole, ‘Back to the Future?  

Unearthing the Theory of Common Law Constitutionalism’, (2003) 23 

Oxford Journal of Legal Studies 435, 440, and authors mentioned in fn 38 

thereof. Poole notes that among contemporary English judges Sir John Laws 

adopts an essentialist approach along Aristotelian lines. Laws’ approach is 

closer to that of Kirby J than that of Sir Owen Dixon. 
725

  The joint judgment rejected recourse to policy considerations. It elevated 

parliamentary supremacy over rights protection. Arguably, that entails a 

policy choice.  
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Professor Zines, it is submitted, has correctly assessed the current 

situation: 

 It is difficult to know clearly what effect the modern return to 

legalism will have in the area of constitutional law. The fact 

is that the terms of the Constitution remain largely of a broad 

and general nature. They continue to open up situations 

where judges must choose between equally rational 

conclusions that cannot be settled by doctrine or precedent 

alone.
726

 

 

The uncertainty is compounded because, in Marquet, as in Yougarla, 

the Court had to resolve basic constructional issues in an inter-

temporal context. The joint judgment’s affirmation that, since the 

Australia Act 1986 (Cth), Australian constitutional norms are 

autochthonous, represents a preference for contemporaneous standards 

of reference over previously prevailing colonial standards.  

 

It may seem odd, then, that the joint judgment treats as definitive, the 

particular political considerations that were involved in enacting s 6 of 

the Redistribution of Seats Act 1904 (WA). The problem is inherent in 

manner and form issues. The dilemma confronted by the Court is clear: 

Should it seek the ‘legislative intent’ as understood,
727

 shaped and 

informed by 19
th

 and early 20
th

 century notions? Or should it interpret 

State manner and form provisions in the light of how they operate in a 

contemporary constitutional environment? Justice Gummow has 

recognised the tension between the competing claims: “[Q]uestions of 

constitutional interpretation are not determined simply by linguistic 

considerations which pertained a century ago. Nevertheless, those 

considerations are not irrelevant.”
728

  

 

                                                 
726

  L Zines, ‘Legalism, realism and judicial rhetoric in constitutional law’ 

(2002) 5 Constitutional Law and Policy Review 21, 29.  
727

  This would, perhaps, better be phrased as “misunderstood”, as appears to be 

the case with respect to the 1904 parliamentary statements concerning the 

non-application of absolute majority requirements to electoral distribution 

matters. 
728

  SGH Ltd v Commissioner for Taxation (2002) 210 CLR 51, 75 [44]. 
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Given leeway to choose between a broad and narrow reading of 

‘amend’ in s 13 of the EDA, one might have concluded that the High 

Court, for sound reasons, would have preferred the latter. The majority 

in Marquet did the opposite. 

 

It must be conceded, however, that any attempt to characterise the 

interpretative approach of the various Justices according to broad 

classifications is both simplistic and self-defeating. It does not assist in 

predicting what the High Court will decide in any future case. 

Academic commentary demonstrates that while there have been certain 

recurrent themes in the ‘Gleeson Court’s’ constitutional decisions, 

such as the primacy of text and structure, the opinions of individual 

Justices defy simple stereotypical classification.
729

 It is fallacious to 

categorically attribute any one mode of interpretation to individual 

members of the Court.
730

 

 

                                                 
729

  As Professor Zines has commented, ‘The Present State of Constitutional 

Interpretation’ in The High Court at the Crossroads, Essays in 

Constitutional Law, chapter 7, A Stone and G Williams Eds, Sydney, 

Federation Press, 2000, 224, at 229, the judgments in Sue v Hill (1998) 195 

CLR 424 could not be described as ‘literalist’, ‘textualist’ ‘originalist’ or 

narrowly doctrinal. 
730

  D Meagher, ‘Guided by Voices? Constitutional Interpretation on the 

Gleeson Court’ (2002) 7 Deakin Law Review 261, 293. 
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What is incontestable is that in Marquet the High Court invested the 

protective purpose behind s 13 of the EDA with paramount importance. 

This arguably has the consequence that the legislative record of any 

Bill within its ambit will be closely scrutinized for compliance with 

manner and form requirements in its progress through the Houses. Any 

failure to satisfy those requirements strictly will imperil the validity of 

the measure.   

 

It is also indisputable that Marquet has ensured that, in that respect, the 

judiciary, not the legislature, rules.
731

 

 

F. OTHER ISSUES ASSOCIATED WITH THE MARQUET 

LITIGATION 

 

Because of their complexity and the important issues with which they 

deal, manner and form cases often attract close scrutiny to associated, 

collateral issues. Marquet is no exception. Arguably, the repeal of the 

EDA could have been effectively achieved if either of two alternative 

propositions could have been established: 

 

(a) s 13 of the EDA, whatever its proper interpretation, was 

invalid and did not bind the 2001 WA Parliament; 

(b) the President of the Legislative Council could have voted, 

notwithstanding s 14 of the CAAA, so that the Repeal Bill 

                                                 
731

  In 1997 R Sackville wrote, ‘Continuity and Judicial Creativity – Some 

Observations’ 20 University of New South Wales Law Journal 145, 168: 

 The [freedom of communication cases] rest on the notion that 

representative government underlies Parliament’s democratic character. 

On this approach, the Court’s role is to preserve the integrity of the very 

processes by which democratic and representative government operates 

in Australia and from which it derives its legitimacy. … It is concerned 

with the integrity of the processes that must be observed if the 

Parliament is truly to be regarded as representative of the people. 

It is unlikely such a comment would now be written in the light of Marquet 

(HC), given its outcome in securing the continuance of a rural oligarchy. 



 219 

could have been passed by the requisite, absolute 

majorities. 

 

1. Was s 13 valid when passed? 

 

Ironically, there is doubt whether s 13 of the EDA was validly passed 

in 1947. The Votes and Proceedings of the Legislative Assembly 

records the Speaker of the Legislative Assembly, on 3 December 1947, 

determining the vote on the second reading of the Electoral Districts 

Bill 1947 in the following terms: 

Mr Speaker, having counted the House, and an absolute 

majority being present, and there being no dissenting voice, the 

motion was declared to be carried by an absolute majority.
732

 

 

Instead of the House dividing and the members voting ‘yes’ or ‘no’  so 

that precise numbers could be accurately determined, the Speaker 

apparently drew an inference on the voices from two facts.  First, 

irrespective of the number of members in the chamber who actually 

voted, there were sufficient if they all voted ‘aye’ to achieve an 

absolute majority.  Second, no member voted ‘no’. The Speaker’s 

reliance on the voices and his failure to ascertain any precise number 

as to who had voted ‘yes’ fell short of a rationally based conclusion 

that an absolute majority had in fact been obtained. The actual number 

voting for the measure was indeterminate. 

 

Absolute majorities were obtained at all others readings of the 

Electoral Districts Bill 1947. The critical question is: was the 

precondition of passage by an absolute majority satisfied in respect of 

the second reading in the Legislative Assembly?  

 

The matter is complicated by the fact that in Hansard the vote is 

recorded in less detailed terms. There the report is as follows: 

                                                 
732

  Minutes, Votes and Proceedings of Parliament, 1947, 222. 
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Mr Speaker: “Twenty six votes are needed in favour. I must 

count the House. I have counted the House and there is an 

absolute majority.”
733

 

 

The practice or customs of the House may have permitted certain 

inferences to be drawn from the absence of dissenting voices. Whether 

a court can draw the same inferences may depend on whether Hansard 

or the Votes and Proceedings represents the true record.
734

   

 

Ironically, if the Speaker’s action had not been recorded in the Votes 

and Proceedings so explicitly, it would probably be immune from 

judicial review. In Akar v Attorney General for Sierra-Leone
735

 the 

Privy Council advised that a mere declaration by the Speaker that a 

constitutional alteration had passed by a two-thirds majority of 

members was sufficient evidence of that fact. Had the Speaker’s 

determination in 1947 been recorded simply as ‘passed by absolute 

majority’
736

 Akar’s case would suggest that the record was 

unimpeachable. The contrast with Akar’s case is significant. In Akar 

there was nothing pointing to a contrary outcome so a bare declaration 

was presumed to recite the actual fact. The Speaker’s declaration in 

1947 recites details that indicate no affirmative finding was made that 

the absolute majorities required to pass the Electoral Districts Bill had 

                                                 
733

  Parliamentary Debates, volume 120, Legislative Assembly, 2402. It is this 

divergence between the Record of Votes and Proceedings of the Houses and 

the Parliamentary Debates in respect of the 1947 bills dealing with electoral 

redistribution that has opened the validity of those measures to question. 
734

  In Joossee v Deputy Commissioner of Taxation [2002] VSCA 47 the 

applicant, relying on the votes recorded in Hansard, argued that the 

Constitution Bill 1975 (Vic) had not been passed in the Legislative 

Assembly by an absolute majority. Batt JA at [5] rejected that claim, 

applying the Votes and Records of the House.  In Marquet (SC) (2002) 26 

WAR 201, at 276 [191], [194] and [196], Steytler and Parker JJ cited 

Hansard but the authority of the record was not in issue. 
735

  [1970] AC 853. 
736

  As was effectively the case in Hansard. 
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been obtained. Consequently, the EDA in its entirety, or at least s 13, is 

arguably a nullity.
737

  

 

The complications do not end there. At the third reading in the 

Legislative Council of the Bill for the 1929 Act that preceded the EDA, 

the same formula was used by the Deputy President as was used by the 

Speaker on the second reading in the Assembly in 1947.
738

 So, by 

parity of reasoning, the 1929 Act would be invalid. Ironically, that 

could mean that the EDA 1947 would not be invalid by reason of 

failure to comply with s 3 of the 1929 Act. It would not have had to be 

‘passed’ by the requisite majority.  

 

Turning full circle, is s 13, if it were passed by only an ordinary 

majority, capable of binding a later WA Parliament to observe absolute 

majorities? Doubts have been expressed about the legal effectiveness 

of inserting a manner and form requirement in an ordinary statute 

where it does not meet the standard it purports to impose on later 

parliaments.
739

 Gummow J in McGinty commented:  

There is a conceptual difficulty … with the legitimacy of a 

manner and form requirement which is inserted in a written 

constitution otherwise than by a law made with observance of 

                                                 
737

  In Attorney General (NSW) (Ex rel. McKeller) v The Commonwealth (1977) 

139 CLR 527 the question was: Did an invalid amendment to the 

Representation Act 1905 (Cth) result only in the invalidity of the amending 

legislation, leaving the residue of the Act in operation? The High Court 

found it unnecessary to give a conclusive answer. Pertinently, L Zines and G 

Lindell, Sawer’s Australian Constitutional Cases, 4
th

 Ed, Law Book Co, 

Sydney, 1982, 435, note that several Justices in McKeller accepted, for 

constitutional purposes, a distinction between the effect of amendment and 

repeal. See also D Rose, ‘Constitutional Invalidity and Amendments to 

Acts’ (1979) 10 Federal Law Review 93. McKeller apparently was not cited 

in argument before the Supreme Court or the High Court in Marquet. 
738

  Parliamentary Debates, Legislative Council, 3 April 1929, quoted by 

Steytler and Parker JJ, Marquet, 26 WAR, at 248 [194]. 
739

  In the United States the concept of requiring an entrenchment to be enacted 

in accordance with its own formula has been described as ‘symmetric 

entrenchment’; J McGinnis and M Rappaport, ‘Symmetric Entrenchment: A 

Constitutional and Normative Theory’ (2003) 89 Virginia Law Review 385.  
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that manner and form which is thereafter to apply, or by a law 

having paramount force.740 

 

This suggests that, in the post-1986 context, only a manner and form 

provision that owes its origin to a superior statute is capable of a valid 

operation.  Normally that will mean an Imperial statute,
741

 or one that 

has been adopted in a State constitutional statute in accordance with its 

own prescription. Unlike s 73 of the Constitution Act,
742

 the efficacy of 

s 13 cannot be derived from its location in any superior Imperial 

statute. It is the product of an otherwise ordinary Act. The 

‘constitutional’ aspects of the EDA are not a reason for attributing any 

fundamental character to that Act.
743

  Its validity must therefore 

depend on whether s 13 was enacted in accordance with its own 

prescription. If a court could not be satisfied that s 13 was passed in 

accordance with its own, absolute majority, prescription it would, 

therefore, be ineffective to entrench itself against later alteration and 

open to repeal by ordinary majorities. 

 

Whether a court could be satisfied that in the circumstances that 

prevailed in the Legislative Assembly at the second reading of the 

Electoral Districts Bill in 1947 depends on how strictly the court 

scrutinizes the parliamentary records. The High Court in Marquet 

emphasised the critical importance of strict compliance with manner 

and form provisions like s 13. It would be incongruent if it did not 

insist that that compliance be verified by clear evidence of the actual 

vote. 

 

2. Could the President of the Legislative Council have voted? 

 

                                                 
740

  186 CLR 140, at 297; see also at 172-3 (Brennan CJ), 209 (Toohey J), 254 

(McHugh J). 
741

  For example, s 5 of the Western Australia Constitution Act 1890 (UK). 
742

   Section 73 appeared in the schedule to the Western Australia Constitution 

Act 1890 (UK). 
743

  McCawley v R [1920] AC 691, 713 (Lord Birkenhead LC). 
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The greatest irony about the imbroglio is that the President, consistent 

with the accepted understanding of s 14 of the CAAA, did not exercise 

a deliberative vote when, perhaps, he could have. Section 14 reads: 

The presence of at least one-third of the members of the 

Legislative Council, exclusive of the President, shall be 

necessary to constitute a quorum for the dispatch of business; and 

all questions which shall arise in the Legislative Council shall be 

decided by a majority of votes of the members present, other than 

the President, and when the votes are equal the President shall 

have the casting vote: provided always, that if the whole number 

of members constituting the Legislative Council shall not be 

exactly divisible by 3, the quorum shall consist of such whole 

number as is next greater than one third of the members of the 

Legislative Council. 

 

Based on Westminster practice,
744

 where the Speaker in the House of 

Commons is regarded as independent, this provision has been taken to 

apply universally to special majority requirements as well as ordinary 

bills.
745

 A number of considerations suggest this misinterprets s 14.
746

 

 

First, s 14 in terms operates in circumstances where voting is by ‘a 

majority of the members present’ provided that a minimum number of 

members are in attendance to constitute a quorum. It contemplates the 

kind of situation relating to normal measures. The quorum is 

calculated expressly to exclude the President. In contrast, s 73 of the 

Constitution Act and s 13 of the EDA explicitly require the majority to 

be determined on the basis of the ‘whole’ membership of the House 

with no reference to excluding the President. There appears to be no 

                                                 
744

   As discussed above, at 211-212, the High Court in Marquet suggested 

Westminster practices Parliament are largely irrelevant to the interpretation 

of State parliamentary procedures. 
745

  While s 36 of the Constitution Act 1889 (WA) adopts the privileges and 

powers of the House of Commons unless parliament legislates otherwise, 

manner and form limitations on constitutional amendments such as absolute 

majorities were not part of Imperial parliamentary procedure in 1889.  
746

  Professor Geoffrey Lindell, in a conversation with the writer, first queried 

whether the orthodox interpretation was correct. I do not recount all his 

arguments, nor those of my colleague, Alex Gardner, who has also 

questioned the traditional view; A Gardner, ‘Marquet v Attorney-General of 

Western Australia: “All this may not have been necessary”’ (2003) 5 

Constitutional Law and Policy Review 78. 
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reason why the whole membership should be read not to include the 

President. Moreover, s 73 effectively works to provide its own 

quorum.
747

  

 

A plain meaning approach to s 73 of the Constitution Act and s 13 of 

the EDA not only suggests that s 14 of the CAAA does not apply to 

special majority provisions.
748

 It is reinforced by the maxim that 

special legislation (in this case s 73 and s 13) should be read as 

regulating a matter where inconsistent with a general provision (s 14). 

 

A further argument turns on the distinction between a vote entailing a 

procedural deficiency and one involving a substantive defect. One can 

argue that s 14 of the CAAA is procedural but s 73 of the Constitution 

Act substantive. The constitutional content and character of proposed 

legislation is immaterial for s 14 but critically significant for s 73.
749

 

 

Moreover, since the State’s constitution is predicated on representative 

democracy,
750

 the electors who returned the President should not, as a 

matter of legislative policy, be disenfranchised on a crucial vote 

concerning their electorate. 

 

Finally, where the number of members is even
751

 there is no possibility 

in normal circumstances
 752

 that the President could exercise a casting 

                                                 
747

  Even if all members in the chamber vote in favour there must still be half 

the membership plus one voting. 
748

  In Samuel Watson v Mam and the Australian Electoral Commission Fed No 

357/95 Cooper J at [17] concluded that the meaning of ‘absolute majority’, 

for the purpose of elections under the Aboriginal and Torres Strait Islands 

Commission Act 1989, meant not less than 50% plus one of the votes.  
749

  Finkelstein J in Inquiry relating to elections for office in the United 

Firefighters’ Union of Australia [2001] FCA 469 drew this distinction when 

discussing the meaning of ‘absolute majority’ in the context of union rules.  
750

  Stephens v West Australian Newspapers Ltd (1994) 182 CLR 211; McGinty 

v Western Australia (1982) 149 CLR 79. 
751

  It might be objected that originally there were 15 Members of the Council so 

that a tie could be broken by the casting vote of the President. At that time, 

however, the number of Members in the Assembly was double that of the 

Council, thus the problem would still have applied to the Speaker. 
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vote and materially affect the outcome.  Section 14 of the Constitution 

Acts Amendment Act has no work to do in the event of a tie. With 34 

members, as at present, excluding the President means only 33 can 

vote. The highest possible even vote would be 16-16 which with the 

President’s casting vote is still less than an absolute majority. 

 

These contentions support the view that s 14 of the CAAA has no 

application to an amendment falling within s 13 of the EDA.  

 

Professor Goldsworthy has advanced an alternative, arguably more 

radical, conjecture regarding the nature of s 14 CAAA. Even assuming 

that s 13 EDA and s 14 CAAA are capable of concurrent operation 

would a breach of s 14 be justiciable in the event that the President cast 

a deliberative vote? The answer, arguably, depends on whether 

Parliament intended s 14 to be judicially enforceable.
753

 

 

The Government has not, however, chosen to test this proposition in 

the courts. Rather, it has chosen to pursue a legislative alternative. It 

introduced a bill in late 2002 to amend s 14 of the CAAA to give the 

President a deliberative vote in all cases, including amendments to 

ordinary legislation.
754

 The bill as not passed. 

                                                                                                                    
752

  That is, excluding special cases such as where, for example, a member dies 

or an unqualified person votes. 
753

  Professor Goldsworthy has recently furnished me with a draft of his chapter 

in a forthcoming festschrift (probably entitled Law and Government in 

Australia; Essays in Honour of Enid Campbell, Ed M Groves) to be 

published by Federation Press in 2005. Professor Goldsworthy makes the 

observation that while the class of manner and form provisions are 

“stereotypically” conceived to be confined to provisions such as special 

majorities, arguably the power in s 2(2) of the Australia Act to make laws 

prescribing the procedures of Parliament extends to other laws regulating 

parliamentary proceedings, such as quorums necessary to pass a bill, as in 

s 14 of the CAAA. It does not follow, however, that such a provision, while 

valid, is ‘legally binding’, in the sense that Parliament intends the courts to 

enforce compliance. Compliance with a quorum could be left as an 

intramural matter for each House to police. (This is a brief and doubtless 

inadequate reduction of his argument.) 
754

  Constitution Acts Amendment (Voting Ability in the Houses of Parliament) 

Bill 2002 (WA). The Government considered that the bill need not be 
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G. CONCLUSION 

 

Actions like Marquet are not only fraught with arcane and 

anachronistic complications; they are also peculiarly prone to problems 

inherent in the relationship between the courts and parliaments. The 

problems entailed in legislation like that challenged in Marquet 

illustrate the potential for surviving manner and form provisions to 

embroil the courts in political controversy. While much can be said for 

leaving issues concerning the legislative process to Parliament it is 

probably too late in the day to reverse the course that the High Court 

took in Trethowen.
755

 What Marquet demonstrates, however, is that a 

clear distinction should be maintained between Parliament’s 

jurisdiction over its own affairs and the courts’ judicial review 

function. The courts’ traditional prudential policy of deference to 

parliament in such matters is soundly based. 

 

The fact that the legislature may be able to resolve its own 

controversies, as in the instant case by legislating to clarify the 

President’s power to vote on a special majority, is a relevant factor 

why courts should be hesitant to intervene in matters better left to 

parliamentary disposition. On the other hand, issues of the kind 

agitated in Marquet inherently involve political self-interest.
756

  

 

As Feldman has commented: 

 Representativeness is a form of democracy rather than a 

characteristic of all forms of it. … [W]hen coupled with a 

                                                                                                                    
passed by absolute majorities. That view must now be reassessed in the light 

of Marquet (HC). See note 700. 
755

  Attorney-General (NSW) v Trethowen (1931) 44 CLR 394. 
756

  Note the comment of Professor L Tribe, American Constitutional Law, 2
nd

 

Ed, 1988, δ13-18, quoted by Gummow J in Mulholland v Australian 

Electoral Commission [2004] HCA 41, 209 ALR 528, at 626 [157]: 

Few prospects are so antithetical to the notion of rule by the people as 

that of a temporary majority entrenching itself by cleverly manipulating 

the system… 



 227 

doctrine of parliamentary supremacy as complete as that 

which [applies] in … the Australian states, a representative 

government and legislature has the potential to override many 

important democratic values. What values, then, support the 

notion that government by an elected elite is a form of 

democracy?
757

 

 

Professor Coper makes a similar point:  

 If … there is unfairness in the electoral system, it is 

somewhat hollow to say that democracy demands that the 

issue be left to be sorted out by the Parliament if that 

Parliament is the very product of the unfairness in the 

system.
758

 

 

Malapportionment is perhaps the very issue where parliaments cannot 

be trusted to resolve disputes impartially.
759

 

  

                                                 
757

  D Feldman, ‘Democracy, the Rule of Law and Judicial Review’ (1990) 19 

Federal Law Review 1, 5. Feldman was writing before the High Court 

freedom of political speech decisions and before McGinty (1996) 149 CLR 

79 and Marquet (HC) (2003) 202 ALR 233. His observations, however, 

capture the essence of the situation that prevails in Western Australia.  
758

  ‘The High Court and Free Speech: Visions of Democracy or Delusions of 

Grandeur?’ (1994) 16 Sydney Law Review 185, 193. 
759

  John Hart Ely in Democracy and Distrust: A Theory of Judicial Review, 

Harvard University Press, Cambridge, 1980, Ch 4 proposes that matters 

going to the fairness of the electoral system are the very matters that should 

be subject to judicial review. As D Tucker, ‘Representation-Reinforcing 

Review: Arguments about Political Advertising in Australia and the United 

States’ (1994) 16 Sydney Law Review 274, 276-277, notes, Ely’s 

“representation-reinforcing” rationale focuses on unfairness affecting the 

electoral process and procedures rather than substantive unfairness as such. 

Regarding difficulties with Ely’s proposition, see S Donaghue, ‘The 

Clamour of Silent Constitutional Principles’ (1996) 24 Federal Law Review 

133, 161, fn 177, and W Rich, ‘Approaches to Constitutional Interpretation 

in Australia: An American Perspective’ (1993) 12 University of Tasmania 

Law Review 150, 165. 
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CHAPTER SEVEN 

 

SUB-SECTIONS 73(2)(C) AND 73 (6) OF THE CONSTITUTION 

ACT AS A BASIS FOR THE JUDICIAL INDEPENDENCE OF 

THE SUPREME COURT 

 

Section 73(2)(c) of the Constitution Act, in conjunction with sub-

s 73(6),
760

 was incidentally raised in S (A Child) v The Queen.
761

  The 

case challenged the mandatory juvenile sentencing laws passed by the 

Lawrence Labor government in 1992, the Crime (Serious and Repeat 

Offenders) Sentencing Act 1992 (WA) (“the Sentencing Act”). The 

challenge focused on the role of the Supreme Court under s 7 of that 

Act. 

 

A.  THE LEGISLATIVE FRAMEWORK 

 

The legislation caused political controversy particularly in its 

application to juvenile offenders.
762

  Section 6(2) provided that if a 

juvenile, who had been convicted of a violent offence, was a ‘repeat 

offender’
763

 (effectively someone who had committed two prior 

offences of a similar serious nature) the juvenile was to be sentenced to 

an appropriate term of imprisonment, and, after the expiration of that 

term, should continue to be detained.  Section 7 then provided that the 

detention under s 6(2) should be reviewed on the application of the 

                                                 
760

  Section 73(6) provided that: 

Any person entitled to vote at a general election of members of the 

Legislative Assembly is entitled to bring proceedings in the Supreme 

Court for a declaration, injunction or other remedy to enforce the 

provisions of this section … (Emphasis added) 
761

  (1995) 12 WAR 392. 
762

  Namely, persons under 18 years of age; see s 4 of the Act, definition of 

‘juvenile’. 
763

  Whether a person was a ‘repeat offender’ depended on whether they 

satisfied the criteria in Schedule 1 of the Sentencing Act. This included a 

third conviction for a violent crime 
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offender after a certain period.  Alternatively, sub-s 7(4) provided that 

the detention should be reviewed from time to time on the application 

of the Chief Executive Officer of the Department administering the 

legislation. Section 7(9) empowered the Court, after review, to release 

the offender on such conditions as it saw fit. 

 

B. THE ISSUES IN S (A CHILD) 

 

Under the Sentencing Act a juvenile offender was referred to the 

President of the Children’s Court for sentence. His counsel
764

 

submitted that the Act was invalid because it vested in the Supreme 

Court review functions of an administrative kind relating to 

preventative detention
765

 that the Court could not constitutionally 

exercise. To do so would infringe a limitation that could be implied 

from the text of the State’s Constitution;
766

 particularly sub-ss 73(2) 

and (6) of the Constitution Act, that the Supreme Court should not 

perform functions incompatible with the maintenance of its 

independence.
 

 

Section 73(6) recognises that an indispensable function of the Supreme 

Court is the power of judicial review of State legislation action.
767

 The 

provision entrenches the Supreme Court as the principal organ of 

constitutional review.
768

 To perform that function the Court must be 

independent from the executive and legislature. 

                                                 
764

  I was counsel for the defendant and author of the submissions. 
765

  Preventative detention is detention for non-punitive purposes; see Chu 

Kheng Lim v Minister for Immigration (1992) 176 CLR 1, and more 

recently, Al-Kateb v Godwin [2004] HCA 37; 208 ALR 124; and Minister 

for Immigration and Multicultural and Indigenous Affairs v Al Khafaji 

[2004] HCA 38; 208 ALR 201. 
766

  Citing Australian Capital Television (1992) 177 CLR 106 and Nationwide 

News (1992) 177 CLR 1. 
767

  Exemplified by Wilsmore v Western Australia [1981] WAR 159.  
768  By virtue of s 73(2)(e), s 73, including sub-s (6), can only be amended by 

observing the absolute majorities and State referendum requirements in 

paragraphs 73(2)(f) and (g). 
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Supervision of preventative detention under s 7 of the Sentencing Act 

entailed members of the Supreme Court, acting apparently in their 

judicial capacity, performing executive functions inappropriate for 

judicial determination. This was because, inherently, they could 

involve the Supreme Court in matters of political controversy that 

properly fell within the responsibility of the democratically elected 

government.
769

 Investing such powers in the Supreme Court 

compromised the absolute independence of the judiciary
770

 and 

removed a vital constitutional safeguard.
771

 The existence of this 

particular implied constitutional limitation did not depend on any 

doctrine of separation of powers under the State constitution.
772

 

 

It was claimed that the independence of the Supreme Court was 

impermissibly compromised for a second reason. The Sentencing Act 

imposed obligations upon the Court that contravened the International 

Covenant on Civil and Political Rights 1966 and the Convention on the 

Rights of the Child?
773

 Requiring a court to breach Australia’s 

                                                 
769

  It was submitted that the discretionary function imposed on the Supreme 

Court was similar to that vested in the Governor with respect to persons 

incarcerated indefinitely at Her Majesty’s pleasure.  
770  The decision of the Privy Council in Liyanage v The Queen [1967] 1 AC 

259 was also invoked as supporting the proposition that a legislature like 

that of Western Australia may not, under s 2 of the Constitution Act 1889 

(WA), interfere with the independent exercise of judicial functions by a 

superior court of judicature. 
771

  The High Court in The Attorney General (Commonwealth) v R; ex parte 

Boilermakers’ Society of Australia (1957) 95 CLR 529, 540-541, had 

emphasized the link, so far as the Commonwealth Constitution was 

concerned, between judicial independence and impartial constitutional 

review.   
772

  It was submitted that decisions such as Nicholas v Western Australia [1972] 

WAR 168; Gilbertson v South Australia (1976) 15 SASR 66 (South 

Australian Supreme Court); [1978] AC 772 (PC) and Building Construction 

Employees and Builders Labourers Federation of NSW v Minister for 

Industrial Relations (1986) 7 NSWLR 372 did not contradict the existence 

of the narrower, specific limitation. They simply denied the general 

proposition that there was a strict separation of powers at the State level.  
773

  M Wilkie, ‘Crime (Serious and Repeat Offenders) Sentencing Act 1992; A 

Human Rights Perspective’ (1992) 22 University of Western Australia Law 

Review 187.  
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international obligations was, from an international perspective, liable 

to bring the Australian judiciary into disrepute. 

 

The President of the Children’s Court rejected these submissions.
774

 

 

The submissions were repeated
775

 before the Full Court of the Supreme 

Court in S (Child) v The Queen.
776

 The Applicant stressed that he was 

not seeking to establish a general separation of powers under the State 

Constitution.  Rather, the argument entailed two separate steps. First, 

there was an implied limitation against legislative interference with the 

independence of the Supreme Court.  This was derived from the status 

of the Supreme Court as entrenched under s 73(6) of the Constitution 

Act. Ultimately, the limitation was grounded in the Commonwealth 

Constitution by virtue of s 106 of the latter.
777

   

 

Secondly, the specific function vested in the Supreme Court under s 7 

of the Act infringed that constitutional limitation insofar as it vested 

the Supreme Court with executive functions of a particular kind, the 

nature of which compromised its independent status. 

 

Steytler J. accurately summarized the crux of the argument.
778

 He 

referred to the “implied [constitutional] limitation … that the 

legislative power of the State may not be exercised in a manner which 

compromises or interferes with the independent functioning the 

                                                 
774

  Children’s Court, No 672778/93, 8 December 1993; Jackson P held he was 

bound by prior authority that denied the existence of any separation of 

powers doctrine under the State Constitution. 
775

  The submissions were expanded and extended to emphasise the connections 

between the State and the Commonwealth Constitutions. 
776

  (1995) 12 WAR 392. The application was for leave to appeal to the Full 

Court. 
777  Section 106 relevantly provides that “the Constitution of each State shall, 

subject to the [Cth] Constitution” continue as at the establishment of the 

Commonwealth…. until altered in accordance with the Constitution of the 

State.” 
778

  12 WAR, at 397. 
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Supreme Court by requiring that Court to perform “administrative” or 

“non-judicial” functions incompatible with its role, particularly under 

s 73(6) of the Constitution Act and s 106 of the Constitution (Cth) as 

the interpreter and guardian of the Constitution.” The Applicant’s 

second proposition was that ss 6(2)(b) and 7 of the Sentencing Act had 

the effect of inherently detracting from and diminishing the 

independent standing of the Supreme Court.
779

 

 

C. THE DECISION 

 

Kennedy J was prepared to accept that an implied fundamental 

limitation, that prevented the Parliament, under s 2 of the Constitution 

Act 1889 (WA), making a law that required the Supreme Court to 

perform a function that compromises the independence of the Court, 

could exist. However, the relevant provisions of the Sentencing Act 

would not infringe any such limitation. Unlike the situation under the 

Commonwealth Constitution, the “Constitution (WA)” provided no 

basis for limiting the powers conferred upon the Supreme Court to 

powers that were essentially judicial.
780

  

 

The Applicant, however, had not argued that no executive function 

could be vested in the Supreme Court. He conceded there was no strict 

separation of powers under the State Constitution. Rather, his objection 

went to the particular kind of executive function imposed on the Court. 

His Honour, arguably, did not differentiate the particular from the 

general. 

 

Steytler J first reviewed the legislative powers of the Western 

Australian Parliament under the Constitution Act 1889 (WA); s 2 

                                                 
779

  These submissions pre-dated Kable v The Director of Public Prosecutions 

(NSW) (1996) 189 CLR 51. 
780

  12 WAR, at 394.  
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conferring general legislative power upon the Parliament; and s 73 

empowering Parliament to alter that Act subject to the manner and 

form restrictions therein. His Honour pointed out that s 73 in its 

original form
781

 could have been repealed by legislation passed by 

simple majorities, as recognized by Gibbs CJ in Western Australia v 

Wilsmore.
782

 It was curiously weak and ineffectual. He accepted, 

however, that after its amendment by the Acts Amendment 

(Constitution) Act 1978 amendments to s 73 required compliance with 

the conditions set forth in s 73(2)(f) and (g). He continued: “s 73(6) 

aside, none of the sections referred to in s 73(2)(e)
783

 deals with the 

Supreme Court.”
784

  

 

After referring to s 58 of the Constitution Act, under which all courts, 

including the Supreme Court, could be “abolished, altered, or varied by 

this or any future Act”,
785

 His Honour stated: 

Having regard for the limited nature of the restrictions on 

legislative power to be found within the Constitution Act and 

the existence of s 58 of that Act (even if, as was contended for 

by counsel for the applicant, that section must now be read 

subject to s 73(2)(e) and (6) of the Constitution Act) it [is] very 

difficult to argue for the existence of some implied limitation 

on the legislative power of this State to compromise or interfere 

                                                 
781

  That is, as it was originally adopted in s 73 of the Constitution Act 1889 

(WA). It is now sub-sec 73(1). 
782

  (1982) 149 CLR 79, 83. 
783

  Section 73(2)(e) enumerates a class of sections of the Constitution Act 

which if amended attract the requirements for absolute majorities and 

referendum. These include s 73 itself, and hence sub-section 73(6), thereby 

entrenching the Supreme Court and its role under s 73. 
784

  12 WAR, at 400; emphasis added. In Marquet v Attorney General (WA) 

(2002) 26 WAR Malcolm CJ at [21] adverted to s 73(6) of the Constitution 

Act as a significant basis for the Supreme Court’s jurisdiction for reviewing 

breaches of s 73. Steytler and Parker JJ, at [158], pointed to s 73(6) as 

confirmation that the Supreme Court could make a declaration before the 

Governor assents to a bill. The significance attached to s 73(6) in Marquet 

(WASC) contrasts with the relatively unimportant status it was accorded in S 

(A Child). 
785

  Section 58 envisages that the Supreme Court may be abolished; D Malcolm 

‘The State Judicial Power’ (1991) 21 University of Western Australia Law 

Review 7, 10-16. Is s 58 qualified by s 73(2) of the Constitution Act, 

however, and hence subject to the restraint s 73 (or Chapter III of the 

Commonwealth Constitution) puts on abolishing the Supreme Court. 
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with the independent functioning of the Supreme Court merely 

by giving to it additional functions which might be described as 

“administrative” rather than “judicial” in character.
786

 

 …. 

 

The power of the Western Australian legislature to legislate for 

the peace, order and good government of the State is, apart 

from the limited restrictions to which I have referred and 

subject … to the Constitution (Cth), plenary and its exercise 

lies within the discretion of the Legislature itself.  That being 

so, there is a considerable body of authority to suggest that, 

leaving aside
787

 the limited rights (and corresponding power) 

conferred by s 73(6) of the Constitution Act, there is, to borrow 

from the words of the Privy Council in Lyanage v The 

Queen,
788

 no “separate power in the judicature which, under the 

Constitution as it stands, cannot be usurped or infringed by the 

… Legislature” by means of an ordinary Act of Parliament, 

passed by a simple majority. 

 

In these circumstances … the contention that there is implied 

into the constitutional system of government established under 

the Constitution Act and the Supreme Court Act 1935 a 

limitation of the nature of that contended for in the first 

proposition sought to be made by the applicant must be 

rejected. [Emphasis added]
789

 

 

The Applicant had invoked s 106 of the Commonwealth Constitution 

as a bridge, first, to transmit a basic standard of judicial independence 

from the Commonwealth Constitution to the State’s,
790

 and, secondly, 

as providing reinforcement to the entrenchment of the Supreme Court 

as an independent organ of constitutional review. In response, his 

Honour stated: “there is nothing in s 106 of the Constitution (Cth) 

which detracts from that conclusion.”
791

 

 

                                                 
786

  This misstates and avoids the crux of the Applicant’s argument. It was not 

contended that giving any administrative function to the Supreme Court 

would infringe the limitation; only giving it specific inappropriate functions.  
787

  Emphasis added.  
788

  [1967] 1 AC 259, at 289.  Steytler J saw Lyanage as a decision turning on 

materially different provisions of the Constitution of Ceylon. 
789

  12 WAR at 401; emphasis added. 
790

  This was an argument concerning the nature of s 106 that was repeated, but 

rejected, in McGinty v Western Australia (1996) 186 CLR 140. 
791

  12 WAR, at 401. 
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Nor did His Honour regard anything in the political free speech 

cases
792

 as detracting from the conclusion he had reached.  Those cases 

dealt only with an implied freedom of communication in the 

constitutional context of representative democracy or government, 

something that entailed entirely different considerations from any 

implied limitation protecting the Supreme Court’s independence. His 

Honour stated: 

Whilst it may be so that s 73(2) of the Constitution Act was 

‘plainly enacted with the object of reinforcing representative 

democracy and placing a further constitutional impediment in 

the way of any attempt to weaken representative democracy 

and that a freedom of communication must necessarily be 

implicit in the Constitution (WA) ‘in order to protect the 

efficacious working of representative democracy and 

government’ [citing Stephens], that does not lead to the 

consequence that there is also to be implied some limitation on 

the legislative power to compromise or interfere with the 

independent functioning of the Supreme Court merely by 

burdening it with responsibilities said to be of an administrative 

or prerogative kind, even if that court could be described (as it 

was, by counsel for the applicant) as the “Guardian of the State 

Constitution”.
793

 

 

Steytler J concluded that even if the functions vested in the Supreme 

Court the Sentencing Act were of an administrative kind that ordinarily 

were vested in the executive government it did not follow, in the 

absence of any strict constitutional separation of judicial and 

administrative functions, that the conferral of that jurisdiction on the 

Supreme Court was unlawful.
794

  

 

                                                 
792

  Australian Capital Television, (1992) 177 CLR 106; Theophanous (1994) 

182 CLR 104; Stephens (1994) 182 CLR 211.
 
 

793
  12 WAR, at 402. His Honour saw “insurmountable obstacles” in the path of 

any such implication, not least being s58 of the Constitution Act itself. 
794

  12 WAR, at 403. Steytler J saw Gilbertson v South Australia [1978] AC 772 

as a significant obstacle to the Applicant’s argument. The Privy Council 

held that vesting a function of reviewing State electoral boundaries in the 

South Australian Supreme Court was not incompatible with that State’s 

Constitution.  
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Regarding the International Covenant on Civil and Political Rights 

and the International Convention on the Rights of the Child Steytler J 

held that neither of them confined the legislative power of the 

Commonwealth or State legislatures.
795

 

 

In so concluding, his Honour arguably misunderstood the Applicant’s 

arguments concerning the use of international instruments. They were 

directed to the issue of construction and not validity. The premise was 

that if the scope of legislative power is uncertain when subject to a 

limitation a court should construe the limitation narrowly if a broad 

reading would be inconsistent with a Convention. The logical problem 

with that proposition, however, is that it presupposes that judicial 

determination of State and Commonwealth powers can vary according 

to executive conclusion of treaties by the Australian Government.
796

 

 

In summary, His Honour concluded that: “Having regard for the 

foregoing it seems to me that the proposed grounds of appeal have 

little substance.”
797

 

 

D. EVALUATION OF S (A CHILD) 

 

The decision, firstly, denied the existence, under the Western 

Australian Constitution, of a principle of separation of powers that 

                                                 
795

  12 WAR, at 403. 
796

  Regarding the use of international principles as an aid to construction see K 

Walker, ‘International Law as a Tool of Constitutional Interpretation’ 

(2002) 28 Monash Law Review 83. The joint judgment in Marquet (HC) 

202 ALR, at 245 [53]-[54] held that international instruments were not 

relevant to construing State manner and form provisions. McHugh J in Al-

Kateb v Godwin (2004) 208 ALR 124 at [62]-[71], contends that it is 

inappropriate to construe the Commonwealth Constitution in the light of 

international law rules. To do so may entail de facto amending that 

Constitution contrary to s 128 of the same. That argument does not 

necessarily apply to unentrenched elements in State constitutions. For recent 

judicial comments concerning the use of international covenants as an aid in 

statutory construction, see Coleman v Power [2004] HCA 39, 78 ALJR 

1166, at [17]-[24] (Gleeson CJ) and [240]-[249] (Kirby J).  
797

  12 WAR, at 403. Rowland J agreed with his brethren: ibid, 394-395. 
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limited State legislative power.  That issue, however, was never in 

contest.   

 

Secondly, the decision expressly rejected the relevance of the 

Commonwealth Constitution to the determination of the issues before 

the Court.  Justice Steytler, with whom Kennedy and Rowland JJ 

agreed, saw no relevance in s 106 of the Commonwealth Constitution.  

 

Thirdly, the case is authority for the proposition that the mere 

conferring of an executive function upon a State Supreme Court is not 

unlawful. The Court concluded, therefore, that there was no 

incompatibility between imposing on the Court a function of 

supervising preventative detention under the Sentencing Act and the 

maintenance of an independent Supreme Court. 

 

The principal judgment of Steytler J may be questioned on several 

grounds. First, even if a connection to the Commonwealth Constitution 

is rejected, his judgment arguably fails to address the submission that 

an implication of judicial independence could be derived from sub-sec 

73(6) of the Constitution Act (WA).
798

 Secondly, even if, prior to 1978, 

the Supreme Court could have been excised from the State’s 

‘Constitution’ by virtue of s 58 of the Constitution Act,
 799

 that was not 

so after 1978 following the inclusion of sub-secs 73(2)(c) and (e), and 

s 73(6), in that Act. Thereafter, according to the system of 

representative government recognised explicitly by s 73(2)(c), and 

reinforced by the requirement for a State referendum, the position of 

the Supreme Court as the ultimate enforcer of representative 

government was entrenched unless altered in compliance with 

                                                 
798

  Significantly, on the two occasions where he referred to that sub-section his 

Honour put the provision “aside” without further inquiry about its import.   
799

  The Supreme Court had existed before 1889 by virtue of the Supreme Court 

Act 1885 (WA), now the Supreme Court Act 1935 (WA). It only finds 

limited recognition in ss 54 and 55 of the Constitution Act. 
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s 73(2)(e).
800

 The absolute power to abolish the Court under s 58 of the 

Constitution Act must be regarded as having been modified 

accordingly.
801

  

 

Fourthly, Steytler J arguably misunderstood the relevance of the 

freedom of political communication cases. Those cases point to the 

permissibility of drawing implications from the text and structure of 

the relevant, entrenched constitutional provisions. With respect to the 

particular implication dealt with in those cases, namely, the limitation 

placed on interfering with political communication, Steytler J was 

correct in recognizing that it deals with a subject matter different from 

the entrenched independence of the judiciary.  The relevant question, 

however, is: Is the existence of an independent constitutional arbiter 

necessary for the maintenance of the system of representative 

government for which section 73(2)(c) provides under the State 

Constitution? Given that the Supreme Court, pursuant to 

Commonwealth legislation,
802

 exercises federal jurisdiction under 

Chapter III of the Constitution, and that many State political and 

constitutional matters are inter-related with Commonwealth matters, 

the same question can be asked concerning ss 7 and 24 of the 

Commonwealth Constitution.   

 

Some support for Justice Steytler’s distinction between freedom of 

political communication and a requirement of judicial independence 

may be found, retrospectively, in the High Court’s decision in 

McGinty
803

 that came a year later. There the High Court drew the line 

                                                 
800

  It is now apparent from Kable v Director of Public Prosecutions (NSW) 

(1996) 189 CLR 51 that State Supreme Courts are now entrenched under 

Chapter III of the Commonwealth Constitution also. 
801

  Under s 58 of the Constitution Act it may be permissible to vary the 

constitution of the Supreme Court in various ways so long as it does not 

interfere with the implied requirement for the independence of the Supreme 

Court.  
802

  Section 39(2) of the Judiciary Act 1903 (Cth). 
803

  (1996) 179 CLR 79. 
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on expanding the notion of representative government to matters 

extrinsic to the constitutional instruments themselves. However, as 

Steytler J himself inferred, the argument based on s 73(2) and (6) of 

the Constitution Act (WA) relates to limitations that are intrinsic to the 

West Australian constitutional text and framework.   

 

Fifthly, Justice Steytler’s reliance on Gilbertson
804

 is arguably 

misplaced.  Gilbertson was decided by the Privy Council well before 

the recognition of implied limitations in the political communication 

cases. The decision of the Privy Council is, therefore, questionable in 

terms of providing a clear countervailing authority against the 

Applicant. 

 

Perhaps most tellingly, the Supreme Court’s summary rejection of the 

proposition, that a requirement of State judicial independence could be 

derived from the Commonwealth Constitution, has to be revised in the 

light of the High Court’s later decision in Kable v Director of Public 

Prosecutions (NSW).
805

 In Kable, the High Court, by majority, held 

that NSW legislation, which imposed upon the NSW Supreme Court a 

function of reviewing preventative detention,
806

 contravened 

requirements implicit in Chapter III of the Commonwealth 

Constitution. The broad rationale of Kable is that Chapter III 

contemplates that State courts, especially State Supreme Courts, may 

be vested, by the Commonwealth Parliament, with the judicial power 

                                                 
804

  [1978] AC 772 (PC). 
805

  (1996) 189 CLR 51. For an analysis of Kable see P Johnston and R 

Hardcastle, ‘State Courts: The Limits of Kable’ (1998) 20 Sydney Law 

Review 216. See also G Carney, ‘Wilson & Kable: The Doctrine of 

Incompatibility – An Alternative to Separation of Powers?’ (1997) 13 

Queensland University of Technology Law Journal 175; K Walker, ‘Persona 

Designata, Incompatibility and the Separation of Powers’ (1997) 8 Public 

Law Review 153.  
806

  The detention was preventative in the sense that the law provided that a 

single person, a Mr Kable, who had been convicted of an offence involving 

serious acts of violence, was to continue in detention Court after his original 

judicial sentence had expired until released by order of the Supreme.  
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of the Commonwealth. Further, the continuing existence of those 

Supreme Courts is envisaged by the fact that Chapter III provides for 

appeals to the High Court of Australia from decisions of those Courts.   

 

Kable does not require State courts to observe a strict separation of 

judicial from non-judicial powers in the same way as that imposed on 

Federal courts under Chapter III. Kable, however, mandates that a 

basic standard of judicial independence applies to State Supreme 

Courts by virtue of Chapter III.  A State law that detracts from that 

standard will be ultra vires the legislative power of the State. State 

courts should be seen to be part of an integral system of courts 

throughout Australia, together with the High Court and other Federal 

courts.  Some commonality of basic standards of independence may, 

therefore, be expected.   

 

Kable does not prescribe that no executive or non-judicial function can 

be vested in a State court. It held, instead, that non-judicial functions 

of a kind that were incompatible with the maintenance of the 

independence required of State courts, infringed the constitutional 

standard. In that respect, Kable drew upon the concept of 

incompatibility of function that the High Court had developed earlier in 

Grollo v Palmer
807

 and Wilson v Minister for Aboriginal and Torres 

Straight Islander Affairs.
808

  

                                                 
807

  (1995) 184 CLR 348 where the majority held that conferring a function 

upon a Federal Court judge of determining whether to issue warrants for the 

interception of telephonic conversations in the course of criminal 

investigation was not incompatible with the perception of the judges’ 

independent role on the Court. 
808

  (1996) 189 CLR 1 where the Court held invalid a provision of a 

Commonwealth Act that authorised a judge of the Federal Court to conduct 

and make a report to the relevant Commonwealth Minister on a matter of 

political controversy. The Court regarded this function as too closely 

involved with the decision-making process of the Minister. That 

involvement was held to compromise the public’s perception of the judge as 

an independent judicial person under Chapter III of the Commonwealth 

Constitution.  
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In Grollo and Wilson it was accepted that a person holding 

Commonwealth judicial office under Chapter III could perform non-

judicial functions in the capacity of a persona designata so long as the 

performance of the functions did not compromise the independence of 

the court or of its judicial officers.  That is, the function must not, in 

the perception of the public, be incompatible with maintaining that 

independence.   

 

Although Justice Steytler observed in S (A Child) that the Applicant’s 

grounds of appeal had “little substance”, that conclusion no longer 

appears compatible with Kable, Grollo, and Wilson, at least regarding 

the existence of an implied limitation regarding judicial independence 

derived from the Commonwealth Constitution. Steytler J, of course, 

did not have the advantage of judicial hindsight when he rejected two 

crucial propositions; first, that a guarantee of State judicial 

independence was to be found in the Commonwealth Constitution, if 

not the State, and, second, that the independence of the Supreme Court 

could be compromised by conferring on it incompatible executive 

functions. He did not predict the shifts in Commonwealth 

constitutional jurisprudence that occurred in the following two years.  

 

S (A Child) would clearly be reversed today regarding the existence of 

an implied guarantee of the Supreme Court’s independence (applying 

Kable).
 
The decision might be upheld, however, on the basis that the 

function of supervising mandatory preventative detention of juveniles 

is not incompatible with the maintenance of the public’s confidence in 

the independence of the Supreme Court.
809

 The question would turn to 

                                                 
809

  In Re Grinter; Ex parte Hall [2004] WASCA 79 (22 April 2004) [37]-[48] 

Malcolm CJ, citing Kable, held s 102 of the Justices Act 1902 (WA) invalid 

on the basis that s 102 vested a wide ranging inquisitorial function in an 

officer of the Court of Petty Sessions which was iincompatible with the 

independent nature of that Court. In Director of Public Prosecutions (WA) v 
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some extent on the extent to which the public might perceive the Court 

as discharging a function that is too closely identified with the 

apparatus of the executive government of the State.
810

  

                                                                                                                    
Hafner [2004] WASC 32, Pullin J held the Misuse of Drugs Act 1981 (WA) 

did not infringe the Kable principle. See also Silbert v Director of Public 

Prosecutions (WA) [2004] HCA 9; 78 ALJR 464 where the High Court 

similarly held that the Crimes (Confiscation of Profits) Act 1988 (WA) 

valid.  
810

  Kable-type challenges to State laws that vest Supreme Courts with the 

function of reviewing indefinite sentences have generally been unsuccessful; 

see Moffatt [1998] 2 VR 229; Fardon v Attorney-General (Queensland) 

[2004] HCA 46; 210 ALR 50; (Gleeson CJ, [23]; Gummow J, [102]; and 

Kirby J, [144]; denying public confidence a sound criterion); Baker v The 

Queen [2004] HCA 45; 210 ALR 1; P Johnston and R Hardcastle, ‘State 

court judges and Kable limitations’ (2002) 4 Constitutional Law and Policy 

Review 1; and D Manderson and N Sharp, ‘Mandatory Sentences and the 

Constitution: Discretion, Responsibility, and the Judicial Process’ (2000) 22 

Sydney Law Review 585.   
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CHAPTER EIGHT 

 

THE ENFORCEABILITY OF MANNER AND FORM 

PROVISIONS 

 

Traditionally, enforceability of statutory prohibitions is analysed in 

terms of specific components.  These include standing, justiciability (in 

terms of jurisdiction and discretion), and subject matter exceptions 

(where courts consider certain topics inappropriate for enforcement). It 

also includes situations where the courts recognize a constitutional 

mandate that the topic is one committed to Parliament for self-

regulation, as in the case of Article 9 of the Bill of Rights 1688 (UK) 

prohibiting courts from canvassing parliamentary proceedings.
811

  The 

latter is particularly pertinent as litigation concerning manner and form 

restrictions in State constitutions often involve problems associated 

with parliamentary proceedings. 

 

At the outset, these issues need to be considered from a federal 

perspective.  In some cases surveyed in this thesis there has been a 

tendency on the part of the Western Australian Supreme Court to treat 

manner and form issues as primarily, if not exclusively, State 

matters.
812

 It is clear, however, that suits concerning s 73 of the 

Constitution Act (WA) constitute matters falling within Chapter III of 

the Commonwealth Constitution.  They therefore involve the exercise 

                                                 
811

  Other examples would be where, for prudential reasons, courts, except in 

cases of manifest abuse or male fides, do not canvass the reasons why the 

executive government of the Commonwealth has entered into a treaty (see 

Mason J, Commonwealth v Tasmania (1983) 158 CLR 1, at 154) or 

regarding national security measures during war emergency (Stenhouse v 

Coleman (1944) 69 CLR 457).  
812

  In Marquet 26 WAR 201 the Full Supreme Court was aware that notices had 

been issued under s 78B of the Judiciary Act 1903 (Cth) but no mention is 

made in any of the judgments that the action involved federal jurisdiction. 
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of federal jurisdiction.
813

   In the last decade there has been a tendency 

for the High Court to treat the discreet issues of standing and 

justiciability in federal ‘matters’ as elements in a more global 

consideration of whether a claim should be entertained, rather than in 

isolation.
814

  Nevertheless, for analytic purposes, it is instructive to 

distinguish between the various facets of enforceability, and, in 

particular, between those which entail discretionary factors and those 

(such as parliamentary privilege) where there are jurisdictional limits 

on the courts’ power to intervene.
815

 

 

A. STANDING 

 

It is evident from the decisions surveyed in this thesis that, generally, 

courts are not inclined to reject a suit for lack of standing. In the 

Wilsmore litigation, the State’s objection to the plaintiff’s standing was 

not accepted at any level of adjudication.
816

  The issue was not raised 

in Burke v Western Australia
817

 or in the Honorary Ministers case.
818

    

This is not surprising.  In Burke, the plaintiff clearly had standing as a 

                                                 
813

  In Western Australia v Wilsmore [1981] WAR 179 (PC application) the Full 

Supreme Court held that by reason of s 106 of the Commonwealth 

Constitution, a breach of s 73 of the Constitution Act (WA) was a matter 

arising under the Commonwealth Constitution, a view implicitly accepted 

by the High Court in Western Australia v Wilsmore (HC), 149 CLR, at 87 

(Murphy J), 96 (Wilson J).  McGinty, (1995) 149 CLR 79, attracted federal 

jurisdiction for the same reason, but also because it involved ss 7 and 24 of 

the Commonwealth Constitution.   
814

  Truth About Motorways Pty Limited v Macquarie Infrastructure Investment 

Management Ltd (2000) 200 CLR 591; and Corporation of the City of 

Enfield v Development Assessment Commission (2000) 199 CLR 135.   
815

  As Professor Geoffrey Lindell demonstrates in ‘The Justiciability of 

Political Questions: Recent Developments’ in Australian Constitutional 

Perspectives, HP Lee and G Winterton, Eds, 1992, 180, justiciability can 

cover a wide range of inter-related considerations, legal and prudential, why 

courts should hear suits involving constitutional matters. 
816

  Wilsmore v Western Australia, at first instance, Brinsden J, SCWA No 1025 

of 1980, 15 February 1980, Reasons at 31; the Full Supreme Court [1981] 

WAR 159, at 166 (Wickham J), Smith J agreeing at 177. The High Court, 

on appeal, Western Australia v Wilsmore (1982) 149 CLR 79, implicitly 

accepted that the respondent had standing.  
817

  Burke v Western Australia [1982] WAR 248. 
818

  Attorney General (WA); ex Rel Burke v Western Australia [1982] WAR 241. 
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Member of Parliament.
819

 In Honorary Ministers, standing was not an 

issue as the matter was a relator action.   

 

Yougarla, however, represents an exception to the general trend. As 

discussed earlier, the rejection of the plaintiffs’ claim to standing by 

Murray J, at first instance, and by the Full Supreme Court, on appeal, 

is contentious.
820

 Arguably, those decisions are inconsistent with 

current High Court authority.
821

   

 

In Marquet, the Full Supreme Court accepted the standing of the Clerk 

of the Parliaments to bring an action for a declaration regarding the 

lawfulness of his presenting bills for the Governor’s assent.
822

 The 

action was conducted along lines to which the parties agreed. 

Jurisdiction was effectively conceded by consent. The Supreme Court 

acquiesced in that course of action because of its demonstrable 

convenience.  

 

For the reasons discussed in Chapter Six, the highly unusual set of 

facts entailed in the Marquet litigation leaves its value as precedent on 

                                                 
819

  This was supported, if necessary, by the plaintiff’s status as a voter; s 73(6) 

of the Constitution Act (WA).   
820

  As is evident from the examination of this issue in Chapter Four the 

treatment of the issue by the Supreme Court is somewhat unsatisfactory. 
821

  Bateman’s Bay Local Aboriginal Council v Aboriginal Community Benefit 

Fund Pty Ltd (1998) 194 CLR 247 are particularly relevant in this regard. M 

Aronson, B Dyer and M Groves, Judicial Review of Administrative Action, 

3
rd

 Ed, LBC Information Services, 2004, 654-655, however, appear to 

accept the view of the Full Supreme Court as precedent; see note 163 above. 

They adopt the Full Court’s characterization of the plaintiffs’ claim as 

merely entertaining some hope of financial benefit. If no more than that, 

cases like Australian Conservation Council v The Commonwealth (1980) 

146 CLR 493 would be analogous. The plaintiffs’ claim was based, 

however, on their constitutional interest as members of a discreet group that 

s 70 of the Constitution Act marked out for special consideration. Their 

standing was, therefore, more analogous with the aboriginal custodians in 

Onus v Alcoa of Australia Ltd (1981) 149 CLR 27 who fell within the 

protective purpose of Victorian aboriginal heritage legislation.  
822

  In Marquet v Western Australia (2002) 26 WAR 201 the WA Full Supreme 

Court appears to have assumed the standing of the Clerk of Parliament sub 

silentio.   
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matters of standing open to question.  The issue of standing was only 

one element of a complex matter.  The main cause for concern was: 

Did the way the suit was conducted provide sufficient contradiction to 

the respondents’ arguments? Both the Full Supreme Court and the 

High Court were satisfied that the device of amicus curiae overcame 

that problem.  It was not considered necessary to enquire about the 

Clerk’s standing,
823

 nor whether any of the component groups making 

up the ‘Country Alliance’ had a sufficient interest in the matter. 

Probably, the Opposition Members of Parliament who formed part of 

that Alliance would have had standing in their own right.  The same is 

not necessarily true of organisations like the Pastoralists and Graziers 

Association, nor, for that matter, of the political parties that joined the 

amici.   

 

The issue of the plaintiff’s standing in Marquet can be distinguished 

from a separate question about the nature of the suit: Was the Clerk 

seeking, in effect, an advisory opinion?  It can be implied from the 

High Court’s decision that it was satisfied that the suit was not 

hypothetical.
824

 What was significant for the High Court was the 

presence of a proper contradictor. The Clerk’s role, other than as the 

officer to present the Bill to the Governor for assent, appears to have 

been irrelevant.
825

 

 

Implicitly, the Court in Marquet accepted that the issues about the 

repeal of the EDA were not hypothetical. If the Governor assented to 

the Repeal and Amendment Bills, actual changes to the electoral 

                                                 
823

  The High Court did not refer to either the Clerk’s personal or official 

interest in the matter. As argued in Chapter Six, the preferable basis would 

be the Clerk’s interest in lawfully performing his official duties.   
824

  The constitution of the parties to the suit was, as argued in Chapter Six, 

problematic.  
825

  The joint judgment in Marquet (HC) declined to determine justiciability as 

an issue since no party raised it; 202 ALR, at 236 [8]. In so holding the High 

Court acted under a misapprehension that the Clerk (plaintiff) had not 

participated in the proceedings before the Full Supreme Court.  
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system would take substantive effect. In that regard, Marquet can be 

distinguished from McBain.
826

 McBain was an attempt to resurrect, in 

collateral proceedings, issues that had been settled in the original 

action between Dr McBain and the State of Victoria. The issues were 

no longer of practical significance to the parties to the original suit.
827

 

 

B. JUSTICIABILITY 

 

It is clear that issues about compliance with s 73 of the Constitution 

Act and s 13 of the EDA are justiciable, both as a matter of the 

competence of a relevant court to entertain the suit, and, in appropriate 

circumstances, the exercise of the court’s discretion to proceed to hear 

it.  

 

Starting with Wilsmore, the Supreme Court and High Court over the 

last two decades have almost universally rejected objections on 

justiciability grounds.  In Wilsmore, the Full Supreme Court and the 

High Court, held the matter to be justiciable.
828

  There are clear judicial 

statements in McGinty,
829

 Yougarla
830

 and Marquet
831

 about the 

competence of courts to entertain the actions.  

 

The most extensive examination of justiciability is that of Steytler and 

Parker JJ in Marquet.
832

  It proceeds on an orthodox analysis that can 

                                                 
826

  Re McBain; Ex parte Australian Catholic Bishops Conference (2002) 76 

ALJR 694.  
827

  Marquet can also be contrasted with R v Nixon (2000) 181 ALR 747 where 

the South Australian Court of Criminal Appeal held to be hypothetical 

questions about whether State laws regulating a witness protection scheme 

were invalid. It declined to answer them because they sought an advisory 

opinion. 
828

  Wilsmore v Western Australia (Full Court) [1981] WAR 159, at 166 

(Wickham J), Smith J agreeing at 177; High Court, Western Australia v 

Wilsmore (1982) 149 CLR 79, 96 (Wilson J).  
829

  (1996) 186 CLR140, at 212 (Toohey J). 
830

  (2001) 207 CLR 344, at 368-369 (Joint judgment); 374-375 (Kirby J).  
831

  Especially Full Supreme Court, (2002) 26 WAR 201, 230-244 [119]-[169]. 

(Parker and Steytler JJ); more equivocally, High Court, (2003) 202 ALR 

233, at 236 [8] (Joint judgment).  
832

  Specifically endorsed by Callinan J in Marquet, 202 ALR, at 294 [255]. 
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be traced directly to Trethowen.
833

 Where the legislature has made it 

‘unlawful’ to present a bill for assent unless certain manner and form 

conditions relating to the legislative procedure are complied with, the 

courts are competent to declare the measure not effective in law (i.e. 

invalid).   

 

The crucial issue in Marquet was: Should the Supreme Court, in its 

discretion, intervene at a point prior to the Governor giving assent? 

The Supreme and High Court held it could.  Marquet represents 

something of a departure from prior High Court authority. The earlier 

view was that, provided there were no exceptional circumstances, it is 

generally prudent to wait until the legislative process has been 

concluded.
834

  The tenour of the earlier judgments was that, in the 

normal course of events, no irreversible harm ensues from allowing a 

bill to proceed to its full ‘enactment’; further, in not intervening prior 

to assent, the courts preserve themselves from needless conflict with 

the other arms of government. What then were the compelling reasons 

that made it necessary for the Supreme Court to intervene before assent 

had been given?  Could not the commencement of proceedings have 

waited several days’ delay? 

 

The main practical reason given by the Supreme Court why 

intervention prior to assent was appropriate was that, if the Court did 

not advise the Clerk about the lawfulness of his action before the 

                                                 
833

  Attorney-General (NSW) v Trethowen (1931) 44 CLR 394, followed in 

McDonald v Cain [1953] VLR 411 
834

  Regarding compliance with legislative procedures, see Clayton v Heffron 

(1960) 105 CLR 214, at 234-5, Cormack v Cope (1974) 131 CLR 432, 

Victoria v The Commonwealth (1975) 134 CLR 81, Western Australia v The 

Commonwealth  (1975) 134 CLR 201. Concerning substantive invalidity, 

see Hughes & Vale v Gair (1954) 90 CLR 203. In Marquet, Steytler and 

Parker JJ distinguished Cormack v Cope (1974) 131 CLR 432, Victoria v 

The Commonwealth (1975) 134 CLR 168, and Western Australia v The 

Commonwealth (1975) 134 CLR 201 as dealing with the ‘unique’ provisions 

of s 57 of the Commonwealth Constitution  
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Governor assented, a new electoral distribution would be set in train 

under the amended laws that might turn out to be invalid.
835

  

 

Steytler and Parker JJ drew distinctions between (a) the deliberative 

stage of the parliamentary process, (b) the completion of that process 

upon the two Houses of Parliament passing a bill, and (c) the 

Governor’s function of assent.
836

 They mention two legal 

considerations as supporting early intervention once the Bills had 

completed their passage: first, s 13 of the EDA specified that it was 

“unlawful to present” non-complying bills for assent; second, the 

remedy sought (declaration) was non-coercive.
837

 They added a third, 

political consideration; the Legislative Council had proceeded on the 

expectation that the Supreme Court would resolve the legal doubts 

concerning the bills.
838

 Against that, it can be said that the latter 

expectation would have been equally satisfied by adjudication of the 

issue after assent. 

 

With respect, the question that should have been posed in the light of 

the High Court’s traditional approach should have been: Is there any 

compelling reason for intervening before assent? The justifications put 

forward by the Supreme Court, it is submitted, are open to objection. 

There appeared to be no manifest, imperative reason why intervention 

by an appropriate party
839

 could not have abided several days’ delay 

                                                 
835

  26 WAR, at 244 [167]. 
836

  26 WAR 201, at 230 [121]. In Shaw v Western Australia [2004] WASC 144 

the Supreme Court distinguished Marquet (where the relevant bills had 

passed both Houses) from a situation where a bill was still in the 

deliberative stage before a House. In the latter, questions of the bill’s 

validity would be hypothetical and non-justiciable. 
837

  26 WAR at 243-244 [164]-[165]. 
838

  Ibid, at 244 [166]. Malcolm CJ, 26 WAR, at 209 [17], agreed with Steytler 

and Parker JJ. He saw no useful purpose being served by the enactment of 

the bills; ibid, at 210 [21]. 
839

  Normally, one would expect a Member of the Opposition to have 

commenced proceedings. The Clerk’s undertaking to approach the Supreme 

Court relieved those opposed to the electoral bills of responsibility for 

challenging their validity. 
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until the Governor had signed the Bills into law. A new electoral 

distribution was in fact instituted under the EDA as it stood in 2001.  

Had the High Court overruled the Supreme Court and declared the 

Bills capable of assent the current redistribution would then be legally 

ineffective and a new redistribution required. The convenience of the 

adopted course could have cut either way. 

 

Despite the holding in Marquet regarding justiciability, it is submitted 

that the adoption of the more conventional model for litigating manner 

and form issues is preferable.  As a general principle, the previous, 

prudential view of the High Court should prevail. That is, intervention 

prior to the completion of the legislative process should be the 

exception.
840

 Another reason why courts should refrain from 

intervening prior to assent is the need to ensure a clear adversarial 

contest, rather than rely on the initiative of parliamentary officers.  The 

exercise of judicial review would then be more securely grounded.  

While, in the end, Marquet did not founder on jurisdictional or 

prudential grounds, it unnecessarily entailed risks of the suit being 

rejected at certain points. 

 

C. SUBJECT MATTER EXCEPTIONS 

 

Closely related to issues of justiciability is another question: Is the 

nature of a manner and form dispute appropriate for a relevant court to 

entertain?  In this regard, one must clearly distinguish between several 

situations. These are where the suit: 

 

1) concerns, solely, whether a manner and form provision, that 

prescribes how a statute like the Constitution Act 1889 or the 

EDA 1947 can be amended, has been complied with; 

                                                 
840

  In Marquet, Steytler and Parker JJ 27 WAR, at 243 [163], conceded that the 

Supreme Court’s intervention before the electoral redistribution Bills had 

been assented to was “exceptional”. 
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2) entails adjudication of issues that are essentially within the 

purview of Parliament itself, such as matters of contempt of 

parliament or parliamentary privilege; 

3)  is one in which the lawfulness of executive action, connected 

with the subject matter protected by the manner and form 

restriction, is disputed.  

 

From Trethowen to Marquet, the principle regarding cases falling 

within the first category is clear. Courts have a duty to enforce manner 

and form limitations in a properly constituted suit.
841

 The subject 

matter is not a jurisdictional bar. 

 

In the second situation, where the internal proceedings of Parliament 

may be in issue, a distinction must be drawn between matters that 

relate to alleged breaches of legislative procedures and those that are 

purely ‘intra-mural.’
842

 Failures to observe prescribed legislative 

conditions are justiciable. With intramural proceedings, however, the 

nature of the subject matter may constitute an inhibition, either 

jurisdictional or discretionary, to a court’s intervention.  

 

This bar was recognised, though not applied, in Aboriginal Legal 

Service of WA (Inc) v Western Australia.
843

 There the Full Supreme 

                                                 
841

  Barwick CJ in Victoria v The Commonwealth (PMA case) (1975) 134 CLR 

432, 452-454, observed that the High Court, as ‘the Guardian of the 

Constitution’, was under a duty to declare invalid proposed laws that had not 

been enacted in accordance with constitutionally entrenched procedures; see 

P Johnston, ‘Government Standing under the Constitution’, Locus Standi, L 

Stein, Ed, Sydney, Law Book Co Ltd, 1979, chapter 7, 173, 178. This is 

equally true where State laws are entrenched by a superior law such as s 6 of 

the Australia Acts 1986 (UK or Cth) or s 106 of the Commonwealth 

Constitution. It does not depend on whether the State law is expressed in 

terms of: “It shall not be lawful… ”. 
842

  Matters such as debates and motions; see Cormack v Cope (1974) 131 CLR 

432, at 453 (Barwick CJ). Parliamentary privilege, however, does not 

prevent a court inquiring whether a House has complied with a manner and 

form procedure; See Cormack v Cope, ibid, at 453 (Barwick CJ), Westco 

Lagan Ltd v Attorney General [2001] 1 NZLR 40. 
843

   (1993) 9 WAR 297. I was junior counsel for the plaintiff. 
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Court reviewed the constitutional power of the Legislative Council to 

issue a summons that directed the plaintiff to produce documents to the 

House.
844

 The Supreme Court addressed the issues as straight questions 

of statutory construction and constitutional power.  It did not find it 

necessary to decide whether the particular factual aspects of the matter 

were justiciable.
845

 

 

In Halden v Marks,
846

 the Full Supreme Court held that it should not 

intervene where a Royal Commission was about to enquire into matters 

that potentially involved parliamentary deliberations. There was no 

precedent for a court to restrain the enquiry on the ground the Royal 

Commission might commit contempt of Parliament.
847

 

 

Similarly, in Gangemi v The Farmers Federation of WA (Inc)
848

 the 

Supreme Court declined to exercise jurisdiction where to do so would 

probably involve conflict between the Court and State Parliament. The 

plaintiff alleged that misrepresentations by a body representing farmers 

had induced a Government Minister to introduce a Bill into the 

Parliament. The measure, when enacted, was claimed to have caused 

great financial loss to the plaintiff. The Supreme Court, applying the 

                                                 
844

  Section 4 of the Parliamentary Privileges Act 1891 (WA), which was 

enacted pursuant to s 36 of the Constitution Act 1889 (WA), conferred the 

power to require persons to produce documents. The plaintiff submitted that 

s 4, to the extent it empowered the Legislative Council to investigate 

financial grants to the plaintiff from Commonwealth sources, was invalid 

because it was inconsistent with various Commonwealth Acts, and 

interfered with Commonwealth immunity from the exercise of State powers. 

The Supreme Court rejected those submissions. 
845

  Nicholson J, 9 WAR, at 323, noted the State of Western Australia’s 

objection that the Court was not competent to judge how Parliament 

conducts its internal proceedings but he found he could dispose of the issues 

without dealing with that contention. 
846

  (1995) 17 WAR 447. 
847

  The Court, ibid, at 463, stated that, whatever the basis for the rule, whether a 

question of jurisdiction or power, or merely a matter of propriety, once it 

was established that a matter exclusively belongs to Parliament, the courts 

will not go into it, citing British Railway Board v Pickin [1974] AC 756. If 

the Royal Commission did commit contempt, persons affected were not 

without redress. They could complain to Parliament. 
848

  [2002] WASC 229. I was counsel for the defendant. 
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House of Lords decision in British Railways Board v Pickin,
849

 held 

that the suit was inappropriate since it would require consideration of 

internal parliamentary processes.
850

  

 

It is evident, that in these cases the Supreme Court was able to draw 

clear distinctions between the different ways in which matters may 

affect parliamentary procedures.
851

 

 

The third situation is where a constitutional suit may be non-justiciable 

because of it involves a challenge to action to be taken by the State 

Governor. 

 

In Marquet, Malcolm CJ invoked Tonkin v Brand 
852

 as supporting the 

justiciability of issues concerning s13 of the EDA.
853

  Tonkin v Brand 

is one of the great landmarks in Western Australian constitutional 

jurisprudence.  Like McGinty and Marquet it was concerned with the 

contentious issues of electoral distribution and malapportionment of 

electorates in Western Australia.  However, in Tonkin v Brand the 

issue was whether the Supreme Court could declare that the Ministers 

of the Crown were under a statutory duty to advise the Governor to 

                                                 
849

  [1974] AC 756. 
850

   [2002] WASC 229, at [7]-[18]. Chapman AM accepted that the matter was 

not justiciable on three inter-related grounds. These were; first, an Act 

cannot be impugned in legal proceedings; second, the suit would involve an 

inevitable contravention of Article 9 of the Bill of Rights 1688 (Imp), 

adopted by s 1 of the Parliamentary Privileges Act 1891 (WA); third, the 

suit was non-justiciable generally because it involved a matter likely to 

engender conflict between the judicial and legislative arms of government. 

He held that, because the plaintiff’s claim was so inseparably entangled with 

events and decisions that formed part of the proceedings of Parliament, it 

should be dismissed, citing The Queen v Toohey; Ex parte Northern Land 

Council (1981) 151 CLR 170, 225 (Mason J). 
851

  In Egan v Willis (1998) 195 CLR 424 the High Court held that the Bill of 

Rights 1688 did not preclude a court inquiring into a parliamentary matter 

provided it was otherwise justiciable. 
852

  [1962] WAR 2 and Wilsmore v Court [1983] WAR 190. 
853

  (2002) 26 WAR 201, 209 [20]. 
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institute a new electoral distribution.
854

  The competence of the Court, 

and the proprietary of it interfering with parliamentary proceedings, 

was not at stake. The Supreme Court held it had jurisdiction to grant a 

declaration regarding the Ministers’ obligations under the EDA 1947. 

 

Likewise, in Wilsmore v Court, the WA Full Supreme Court held that 

the fact that a repository of a statutory power is the Governor is not 

decisive in Australia.
855

 In that case, Peter Wilsmore sought a 

declaration that the Ministers of the Crown should advise the Governor 

to release him from detention at the Governor’s pleasure.
856

 The Full 

Supreme Court accepted that, in certain circumstances, such as an 

exercise of bad faith by the executive government, the matter could be 

justiciable.
857

 The Court held, however, that the nature of the power 

vested in the Governor was such that, absent evidence of bad faith or 

arbitrary exercise, the exercise of the Governor’s discretion would not 

normally be open to review.
858

  

 

                                                 
854

  Through passage of time, the number of voters in some electorates had 

grown to exceed the permissible margin by which an electorate in the 

metropolitan area could depart from the statutory quota calculated under the 

EDA 1947. The Liberal-Country Party Government under Premier David 

Brand had desisted from recommending to the Governor that he should issue 

the proclamation under the Act causing the electoral commissioners to 

commence a new redistribution. 
855

  [1983] WAR 190, at 205 (Kennedy J). The Full Court differed from Smith J, 

at first instance, who held that the Governor’s discretion not to release a 

prisoner incarcerated under s 653 of the Criminal Code 1913 (WA) was 

immune from judicial review and non-justiciable (WA Supreme Court No 

2590 of 1980, unreported judgment, 5 March 1982, pp 26-27). 
856

  Mr Wilsmore was found not guilty of wilful murder on the ground of 

insanity and detained in prison during the Governor’s pleasure pursuant to s 

653 of the Criminal Code (WA). After some years he maintained that he 

was clinically sane and should be released because the necessary pre-

condition to the Governor continuing to detain him no longer existed. 
857  The Full Court cited Re Toohey; Ex parte Northern Land Council (1981) 

151 CLR 170 and FAI Insurances Ltd v Winneke (1982) 151 CLR 342 as 

supporting the proposition that a court was not prevented from entertaining a 

suit just because in concerned the Governor. Wilsmore v Court is consistent 

with Halden v Marks (1998) 17 WAR 447 where it was held that the 

lawfulness of the Governor appointing a person to conduct an inquiry under 

the Royal Commissions Act 1968 (WA) was justiciable. 
858

  [1983] WAR 190, 195-196 (Burt CJ), 207-208 (Kennedy J). 
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Strictly speaking, Tonkin v Brand and Wilsmore v Court concerned 

matters of executive power and not manner and form requirements. 

They are not, therefore, directly analogous to cases like Wilsmore v 

Western Australia and Marquet v The Attorney General (WA). They 

are, nevertheless, consistent with Marquet in supporting a wide view of 

the power of the Supreme Court to give declaratory relief, 

notwithstanding that a suit involves action to be taken by the Governor. 

 

D. ENFORCEABILITY 

 

The High Court in Marquet, if not before,
859

 has now clearly held that 

s 6 of the Australia Act 1986 (Cth) is the basis on which manner and 

form provisions such as s 73 of the Constitution Act and s 13 of the 

EDA are enforceable.  It would appear that any alternative basis for 

enforcement of like provisions, specifically s 106 of the 

Commonwealth Constitution, or the Ranasinghe principle, is not only 

unnecessary but also redundant.
860

   

 

                                                 
859

  In McGinty, 179 CLR 140, at 297, Gummow J had suggested that s 6 of the 

Australia Acts 1986 (Cth and UK) might be the exclusive basis for why s 73 

of the Constitution Act (WA) was binding. 
860

  An alternate basis for entrenchment, sometimes called the ‘reconstruction 

principle’, proposes that where a further element, such as a referendum, is 

added to the normal legislative process, authority can be found in the 

original plenary grant of legislative power by the Imperial Parliament and 

may subsist even post termination of the Westminster connection. This is so 

long as the reconstitution does not result in an abdication or frustration of 

the Parliament’s legislative power. This view has some South African 

support in Harris v Minister of the Interior [1952] South African Reports 

428 and academic writing; see D Cowen, ‘Legislature and Judiciary’ (1953) 

16 Modern Law Review 273, H ver Loren van Thermaat, ‘Legislative 

Supremacy in the Union of South Africa’ (1954) 3 University of Western 

Australia Annual Law Review 59, HWR Wade, ‘The Basis of Legal 

Sovereignty’ (1955) Cambridge Law Journal 172 and Sir Owen Dixon, ‘The 

Common Law as an Ultimate Constitutional Foundation’ in Jesting Pilate; 

and other papers, Melbourne, Law Book Co, 1965, 203, 210. This alternate 

basis is not considered further in this thesis, first, because it has only been 

upheld in the case of a dominion parliament, and secondly, procedural 

requirements in the nature of a referendum or an extra chamber of 

parliament would probably be covered by s 6 of the Australia Acts. 
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The view that s 6 of the Australia Act (Cth) has impliedly supplanted 

all other sources of bindingness so far as parliamentary matters are 

concerned raises a wider issue. Why should s 6 not be taken to cover 

the whole field regarding the kind of matters that can be entrenched 

(thus excluding protection of non-parliamentary elements)? That might 

lend weight to the argument that s 6 has a wide scope for protecting 

non-parliamentary matters where they are doubly entrenched. This is 

because repeal of a manner and form provision will entail a matter 

‘respecting’ the procedures or powers of the State Parliament. 

 

Another important question that Wilsmore (HC), McGinty and Marquet 

left undetermined is: On what basis are manner and form requirements 

applicable to other elements of government (the judiciary and the 

executive) enforceable? Such matters are not, in themselves, 

‘respecting the constitution of the State Parliament’. The problem is 

most acute where the Queen and Governor are concerned. 

 

It may be claimed, firstly, that by virtue of s 2 of the Constitution Act 

1889 (WA), the legislature consists not only of the two Houses of 

Parliament but also the Queen so that the Queen is therefore also 

entrenched. This depends on the disputed issue: Is the Queen’s act of 

assent to legislation legislative or executive?
861

 It may also be objected 

that the entrenchment of the Governor’s role under s 50 of the 

Constitution Act relates to an executive office. The Queen and the 

Governor may therefore be characterised as part of the Executive. That 

would not contradict the proposition that entrenched manner and form 

provisions do not protect the State’s judicial arm.   

 

                                                 
861

  To pose the question that way begs the further question: is it the office, role 

or function of the Queen that is in issue? 
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It may be, however, that in respect of certain executive actions under 

the EDA,
862

 s 6 of the Australia Act might still apply. This is because 

s 13 of the EDA applies to all amendments to the Act.  It is, therefore, 

arguable that a breach of s 13 relating to an executive matter could fall 

within the description, in s 6 of the Australia Act, of a matter 

‘respecting the procedures of Parliament’. This is a contentious area.
863

  

 

Take, for example, a hypothetical ‘Government Ministers Act’ (WA), 

s 20(1) of which specifies the number of Ministers to be 30. Assume, 

further, that s 20(2) of the Act provides that sub-s 20(1) can only be 

amended by absolute majorities. The question then is: if not covered by 

s 6 of the Australia Acts, is s 20(2) effective by virtue of s 106 of the 

Commonwealth Constitution
864

 or some variation of the Ranasinghe 

principle?
865

 Another possibility is that s 2 of the Constitution Act 1889 

(WA),
866

 in granting plenary power to the West Australian Parliament 

to make laws for the peace, order and good government of the State, 

embodies an implied restriction: that where manner and form 

requirements are enacted under it, the requirements must be 

observed.
867

  

 

                                                 
862

  An example would be the power of the Electoral Commissioners to make a 

new electoral distribution. 
863

  The joint judgment in Marquet (HC), 202 ALR 233, 250 [74], appears to 

concede that such a view is possible. It was not necessary, however, to hold 

s 13 was binding on that basis. 
864

  This assumes the putative Government Ministers Act forms part of the 

‘Constitution of the State’ within the meaning of s 106 of the Constitution. J 

Goldsworthy, ‘Manner and Form in the Australian States’ (1987) 16 

Melbourne University Law Review 403, 426-428, discusses whether s 106 

gives binding force to non-parliamentary aspects of State constitutions. 
865

  A careful reading of the joint judgment in Marquet (HC), 202 ALR, at 251 

[80], reveals that Ranasinghe was not entirely dismissed as a basis for 

entrenching non-parliamentary elements of the State Constitution. 
866

  And similarly, s 2 of the Australia Act 1986 (Cth/UK): see note 720 above. 
867

  Irrespective of whether the manner and form falls within s 73 of the 

Constitution Act. This implied limitation was mentioned in Clayton v 

Heffron (1960) 105 CLR 214. It has not been endorsed by the High Court 

otherwise.  Kirby J in Marquet, 202 ALR 286 [215] was dismissive of the 

suggestion.  
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Section 106 was inconclusively discussed in McGinty, Yougarla and 

Marquet as a possible reason why manner and form provisions 

protecting non-parliamentary subject matter could be binding.
868

 The 

same may be said about the Ranasinghe principle. The effect of each 

as an alternative binding source remains an open but important 

question. Provisions whereby States have sought to give some 

entrenched protection to the independence of the State’s judiciary,
869

 or 

certain aspects of the jurisdiction of their Supreme Courts,
870

 are 

obviously vulnerable to repeal if there are no norms, wider than s 6 of 

the Australia Acts, supporting their enforceability.
871

 Awareness of that 

prospect might explain why the High Court has not been prepared to 

discount those two alternate sources of ‘bindingness’.  

 

                                                 
868  McGinty (1996) 186 CLR 140, at 171-172 (Brennan CJ); Yougarla, (2001) 

207 CLR 344, at 369 [64] (Joint judgment); Attorney General (WA) v 

Marquet (HC) (2003) 202 ALR 233, a 251 [80] (joint judgment). In Truong 

v The Queen [2004] HCA 10; 78 ALJR 473, at 491 [93] Gummow and 

Callinan JJ queried, without deciding, whether (a) s 85(1) of the 

Constitution Act 1975 (Vic) was part of the ‘constitution of the State’ 

protected by s 106 of the Commonwealth Constitution, and (b) the 

Commonwealth Parliament could make a law under s 51(xxix) of that 

Constitution to withdraw some aspect of non-federal jurisdiction from a 

State Supreme Court.   
869

  For example, Part 9 of the Constitution Act 1902 (NSW). 
870

  In City of Collingwood v Victoria [1993] 2 VR 66, Harper J held that ss 18 

and 85 of the Constitution Act 1975 (Vic), which required legislation 

amending the jurisdiction of the Victorian Supreme Court to expressly recite 

the intention to amend those provisions and to be passed by absolute 

majorities, had to be observed. He did not attribute this to any specific basis 

but may have assumed it fell within the Ranasinghe principle.  Regarding 

s 85, see City of Collingwood v Victoria (No 2) [1994] 1 VR 652, 670 

(Brooking J). The Victorian Court of Appeal held questions concerning 

compliance with s 85 to be justiciable in Broken Hill Proprietary Co Ltd v 

Dagi [1996] 2 VR 117. See also, D Meagher, ‘Should the Victorian 

Constitution be reformed to strengthen the separation of judicial power?’ 

(2000) 2 Constitutional Law and Policy Review 63. 
871  Kirby J in Yougarla, 207 CLR, at 379 [94]-[95], proposed that the judiciary 

is part of the ‘Constitution of a State’ for the purposes of s 106 of the 

Commonwealth Constitution.  
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CHAPTER NINE 

 

IMPLICATIONS OF MANNER AND FORM 

PROVISIONS FOR STATE SOVEREIGNTY 

 

 

A. ISSUES CONCERNING SOVEREIGNTY 

 
This thesis has sought to analyse the judicial exegesis of the manner 

and form restrictions in the Western Australian Constitution. Crucial to 

that analysis is the question: Why do courts regard such restrictions as 

binding on later Parliaments? A short, but not necessarily dispositive, 

answer may be: “Because of particular constitutional/statutory 

provisions that the State Parliament must observe”.
872

   

 

The most important of these are the: 

(a) Australia Acts 1986 (Cth and/or UK); 

(b) Commonwealth Constitution, primarily s 106; 

(c) Commonwealth of Australia Constitution Act 1900 

(UK); 

(d) Western Australia Constitution Act 1890, (UK), s 5; 

(e) Constitution Act 1889 (WA), ss 2 and 73. 

 

That, in turn, prompts further questions:  

(f) What makes any of these constitutional statutes binding 

on the courts? 

(g) Do these statutes operate in discreet fields or are they 

interactive? 

                                                 
872

  This is a separate enquiry from the question: What ultimately gives authority 

to the Commonwealth Constitution? One possibility is that there may be a 

common norm that gives force to both the Commonwealth and State 

constitutions, depending on the relationship between them. 



 261 

(h) In particular, what is the relationship between the 

Commonwealth and State Constitution in the context of 

Australia as a federal polity? 

(i) Is the obligation of the State Parliament to comply with 

limitations in the State’s Constitution a matter, 

ultimately, founded in a fundamental common law ‘rule 

of recognition’ respected by the courts? 

(j) Can ‘popular sovereignty’ furnish the State constitution 

with ultimate legal authority?
873

 

 

It is trite to say that these are complex issues.
874

  They include both the 

question of what constraints apply, negatively, to the State Parliament 

when altering the State Constitution and whether, positively, the 

Commonwealth Parliament has power to alter the State Constitution. 

Not only is there a corpus of judicial exposition that has attempted to 

solve the multifarious riddles they present.  These issues have also 

spawned a vast ongoing academic debate engaging the nature of 

‘sovereignty’ and its relationship to parliamentary supremacy in an 

Australian constitutional landscape.
875

  

 

                                                 
873

  Popular sovereignty as the Grundnorm of a State’s ‘constitution’ predicates 

that the legitimacy of the State Constitution depends on the support of the 

‘people’ of the State. There is an inherent ambiguity about the expression 

‘people’. Does it refer, in a system of representative democracy, only to the 

voters; or to the people who are required to observe the laws passed by the 

State Parliament? It also entails inter-generational and inter-temporal 

considerations: on what basis does the present constituency accept the legal 

restrictions imposed by a previous Parliament, especially if the past 

Parliament was founded on a different basis of representation to the present? 
874

  In Shaw v Minister for Immigration and Multicultural Affairs (2003) 78 

ALJR 203, 208-209; 203 ALR 143, 149 [24] Gleeson CJ, Gummow and 

Hayne JJ suggest these complex issues are not to be resolved by making 

simple assumptions about the evolution of Australian independence from the 

UK: rather, the High Court is called upon to determine each issue in its 

particular context. 
875

  Contributions include JA Thomson, ‘The Australian Constitution: Statute, 

Fundamental Document or Compact?’ (1985) 59 Law Institute Journal 1199 

and G Williams, ‘Civil Liberties and the Constitution – A Question of 

Interpretation’ (1994) 5 Public Law Review 82, 95.  
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It is too ambitious and unrealistic to attempt in this final substantive 

Chapter a comprehensive settlement of the many conundrums that 

have defied resolution to date.
876

  Instead, the Chapter will seek to 

draw together some aspects of the issues as they have emerged from 

the cases surveyed herein. 

 

Much of the debate has centred on the significance to be accorded to 

the 1986 ‘settlement’ whereby the United Kingdom Parliament, in an 

ostensibly self-denying ordinance, withdrew any claim it may have had 

to continue to legislate for and in respect of the Australian States.
877

 

Historically, the Australia Acts
878

 represent a termination of the United 

Kingdom Parliament as a basis for the continuing legal effectiveness of 

the Australian constitutional system. The concept of a superior 

authority, founded on an external law-making institution in which 

Australian electors had no participation, ceased to have any 

currency.
879

  

                                                 
876

  The extensive literature on the source of sovereignty under the 

Commonwealth Constitution includes the seminal explorations by Professor 

Geoffrey Lindell, ‘Why is Australia’s Constitution Binding? The Reasons in 

1900 and Now, and the Effect of Independence” (1986) 16 Federal Law 

Review 29 and R D Lumb, ‘Fundamental Law and the Processes of 

Constitutional Change’ (1978) 9 Federal Law Review 148. See also RD 

Lumb, ‘The Bicentenary of Australian Constitutionalism: The Evolution of 

Rules of Constitutional Change’ (1988) 15 University of Queensland Law 

Journal 3. Recent commentary include G Winterton, ‘Popular Sovereignty 

and Constitutional Continuity’ (1998) 26 Federal Law Review 1, H Wright, 

‘Sovereignty of the People – The New Constitutional Grundnorm?’ (1998) 

26 Federal Law Review 165, J Tate, Giving Substance to Murphy’s Law: 

The Question of Australian Sovereignty’ (2001) 27 Monash University Law 

Journal 21, A Dillon, ‘A Turtle by any Other Name: The Legal Basis of the 

Australian Constitution’ (2001) 29 Federal Law Review 241. 
877

  It had previously indicated its intention to vacate the legislative field with 

respect to matters concerning the Commonwealth with the enactment of the 

Statute of Westminster 1931 (UK).  
878

  Leaving aside questions of their validity. 
879

  Mason CJ in Australian Capital Television, 177 CLR 106, at 137-138, 

regarded the Australia Act 1986 (UK) as terminating United Kingdom 

legislative authority over Australian affairs. With that termination the 

ultimate basis for upholding the Australian constitutional system shifted to 

one of ‘popular sovereignty’. See also Theophanous v Herald & Weekly 

Times Ltd (1994) 182 CLR 104, at 172-174 (Deane J). 
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The cessation of the UK connection prompts the question of where 

sovereignty
880

 now resides in a ‘federal’ Australia where the 

constitutional rules of governance comprise a mosaic of State 

constitutions
881

 and the Commonwealth Constitution.
882

 To inquire 

about the ‘Grundnorm’
883

 – the ultimate foundation of that statutory 

edifice - and whether it is grounded on some premise of popular 

sovereignty, one must differentiate between two statutory regimes: 

first, the Commonwealth Constitution; second, the State Constitutions. 

The relationship between the two constitutional regimes then requires 

resolution.  

 

                                                 
880

  As Professor Winterton claims, ‘Popular Sovereignty and Constitutional 

Continuity’ (1998) 26 Federal Law Review 1, at 4, ‘sovereignty’ is an 

ambiguous concept. Relevantly, for present purposes, one can distinguish 

between the more general meaning; namely, the source that gives a 

constitution its authority and the specific, more limited, sense of where the 

power to alter the State’s constitution ultimately resides. This Chapter is 

primarily concerned with the second inquiry, especially regarding the WA 

Constitution. 
881

  Originally authorised by Imperial statutes that now continue in residual form 

as components of State law 
882

  Originally given legal force by the Commonwealth of Australia Constitution 

Act 1900 (UK). The 1900 Act still continues to give legal force to the 

Commonwealth Constitution, which is a part of that Act. Authority to 

change the Commonwealth Constitution now is vested in the Australian 

‘people’ under s 128 of the Constitution, arguably as modified by s 15 of the 

Australia Act 1986 (Cth) in so far as the latter provides an independent or 

co-ordinate authority to alter the Constitution; see N Aroney, “A public 

choice? Federalism and the prospects of a republican preamble” (1999) 20 

University of Queensland Law Review 262. Kirby J in Solomons v District 

Court of New South Wales (2002) (2002) 76 ALJR 1601, at 1618 [91] 

described the Commonwealth Constitution as “the fundamental law”. This is 

true in a broad sense that it is the constitutional lynch-pin but the question 

then is: Is it the sole basis of authority under-girding Australia’s 

constitutional arrangements? This thesis argues that it is not a sufficient 

source in itself. 
883

  One can properly ask at this point: Do some of the issues raised in relation 

to the ‘Grundnorm’ exceed the bounds of meaningful discussion? The rest 

of this Chapter attempts to elucidate the basic statutory rules that determine 

whether ‘official acts’, such as passing legislation amending the State 

Constitution, will be recognised as having legal force. It is possible to 

delineate the basic framework of constitutional ‘validity’. It is important, 

however, to resist the temptation of venturing into metaphysical enquiries 

(such as whether a State constitutional system is ‘autonomous’ or 

‘autochthonous’). Those questions arguably have no resonance with juristic 

reality when dealing with manner and form problems. 
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The conceptual difficulty here is whether there is a single basic source 

of authority for the complete Australian constitutional regime. 

Arguably, there may be variations, and perhaps even a notion of 

divided, or shared, sovereignty, depending on how the constitutional 

issue is posed.
884

 

 

B. THE ULTIMATE LEGAL FOUNDATION OF THE 

COMMONWEALTH CONSTITUTION 

 

The simplest explanation of why the Commonwealth Constitution is 

upheld and enforced by Australian courts is that the judges of those 

courts are bound to do so by virtue of a higher common law 

principle.
885

 

 

That, however, does not address a critical and fundamental issue: what 

elements of the constitutional statutory matrix do the courts recognise 

as authoritative, requiring them to give legal effect to the 

                                                 
884

  The ambiguities of the schizophrenic relationship between the two 

constitutional systems is noted by P Johnston, ‘Tidying up the loose ends: 

Consequential changes to fit a republican constitution’ (2002) 4 University 

of Notre Dame Australia Law Review 189, 194-196; also P Johnston, ‘The 

Constitution as Physics’ (2004) 25 Adelaide Law Review 257, 257-259. 

Gaudron J in Sue v Hill (1999) 199 CLR 462, 525 [165] characterised States 

as separate bodies politic with separate legal personalities. This does not 

deny, however, an interdependent relationship with the Commonwealth, nor 

that a State’s legal identity is founded on the Commonwealth Constitution.  
885

  Sir Owen Dixon in his seminal paper, ‘The Common Law as an Ultimate 

Constitutional Foundation’ in Jesting Pilate and other papers, Melbourne, 

Law Book Co, 1965,  203, 206-207, postulated that the ultimate Australian 

constitutional foundation was the recognition by the judges that the 

Commonwealth Constitution and the State constitutions were binding on the 

courts. This would constitute what HLA Hart in The Concept of Law, 2
nd

 ed, 

J Raz and P Bulloch, Eds, London: Oxford University Press, 1994 later 

termed a ‘rule of recognition’. Dixon’s proposition shares some common 

features with the ideas espoused by contemporary English constitutional 

authors who ascribe to a notion of common law constitutionalism, such as 

T Poole, ‘Back to the Future?  Unearthing the Theory of Common Law 

Constitutionalism’, (2003) 23 Oxford Journal of Legal Studies 435; and 

TRS Allan, Constitutional Justice: a Liberal Theory of the Rule of Law, 

Oxford, Oxford University Press, 2001. The latter writers, in the context of 

the United Kingdom Constitution, envisage the courts acting as primary 

agents to give effect to basic, largely liberal, fundamental values.   
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Commonwealth Constitution? As Professor Lindell demonstrated,
886

 to 

ask, as at 1900, what was the basis for claiming that the 

Commonwealth Constitution was a legally effective instrument to 

regulate the affairs of the Commonwealth Parliament, executive and 

judicature, the most plausible answer would be: the Constitution was 

effective because: 

(a) It is part of a statute of the United Kingdom; 
887

 

(b) That statute was enacted in response to legislation 

passed by the colonial Parliaments, which authorised 

delegates to attend Constitutional Conventions; 

(c) At those Conventions, the terms of the Constitution 

were settled by representatives of the colonies; 

(d) The resulting document was approved by the people of 

the colonies voting at referendums; 

(e) The Westminster Parliament enacted the text of the 

Constitution, so approved, with some variations.
888

 

 

For present purposes, two United Kingdom statutes significantly 

modified that analysis: The Statute of Westminster 1931
889

 and the 

Australia Act 1986.
890

  

                                                 
886

  ‘Why is Australia’s Constitution Binding? The Reasons in 1900 and Now, 

and the Effect of Independence’ (1986) 16 Federal Law Review 29. 
887

  The Commonwealth of Australia Constitution Act 1900 (UK). 
888

  The enactment followed negotiations with the United Kingdom 

Government. Strictly speaking, only the Imperial enactment was legally 

necessary. The text of the Constitution could equally have been drawn up by 

a committee of colonial premiers and still be binding as an Imperial Act. 

The Imperial origin as higher law was accepted by Dawson J in Australian 

Capital Television, 177 CLR 106, 180-181. For him, the UK Parliament 

was, until it withdrew its power to pass laws affecting Australian affairs, the 

ultimate source of authority underpinning the Commonwealth Constitution. 
889

   Adopted by the Statute of Westminster Adoption Act 1942 (Cth). 
890

  For their background, see JA Thomson, ‘Legislative Comment: The 

Australia Act 1986 – Some Legal Conundrums’ (1988) 14 Monash 

University Law Review 198, JA Thomson, ‘The Australia Acts 1986: A 

State Constitutional Law Perspective’ (1990) 20 University of Western 

Australia Law Review 409, M Moshinsky, ‘Re-enacting the Constitution in 

an Australian Act’ (1989) 18 Federal Law Review 138, RD Lumb, ‘The 

Bicentenary of Australian Constitutionalism: The Evolution of Rules of 

Constitutional Change’ (1988) 15 University of Queensland Law Journal 3. 
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As explained in Chapter Two, the first statute terminated the power of 

the Westminster Parliament to legislate with respect to matters within 

the authority of the Commonwealth Parliament
891

 but did not add to 

the power of the latter Parliament to amend the Commonwealth of 

Australia Act (UK). The Australia Acts
892

 extended the withdrawal of 

United Kingdom legislative superiority to the State Parliaments.
893

 The 

essential question for present purposes is: What effect, if any, has the 

termination of the prior powers of the United Kingdom Parliament and 

Crown, over the Commonwealth and State polities, had in terms of 

where ‘legal sovereignty’ now resides?
894

  

 

Legal sovereignty here is used in the specific and narrower sense of the 

power to amend, authoritatively,
895

 the Commonwealth Constitution. 

That use entails two distinctions. The first is between legal sovereignty 

(the capacity to change a constitution as the fundamental instrument 

regulating a polity) and political sovereignty (the basis on which the 

subjects of that polity are prepared to accept such changes as made by 

                                                 
891

  That was so except where the Commonwealth Parliament requested and 

consented to such legislation. Repugnancy to applicable United Kingdom 

laws was also removed as a ground for invalidity and, in that respect, 

liberated the Commonwealth Parliament from the operation of the CLVA 

1865 (Imp). 
892

  If the High Court’s view in Sue v Hill (1999) 199 CLR 462 and Attorney 

General (WA) v Marquet (2003) 202 ALR 233 prevails, probably only the 

Commonwealth version is legally effective. The inclusion of s 51 (xxxviii) 

in the Commonwealth Constitution, under which the Australia Act 1986 

(Cth) was enacted, anticipated that the Commonwealth Parliament would 

evolve to such a stage that it would ultimately replace the Imperial 

Parliament. 
893

  The Australia Acts also adjusted other aspects of the relationship between 

United Kingdom authorities and the governments of the Australian States, 

such as removing the Governors’ powers to reserve legislation (s 9), and 

requiring the Queen to act only on the advice of  State governments in 

relation to State matters (s 7).  
894

  The Queen’s powers, as Queen of Australia, in respect of the Australian 

States was not terminated by s 7 of the Australia Acts 1986 (Cth and UK). 
895

  “Authoritatively” is used here in the sense of amending the Commonwealth 

Constitution in a way that would be recognised as valid by the High Court. 

Constitutional amendments can be declared invalid; see Mason J, Boland v 

Hughes (1988) 83 ALR 673. 
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a process that they regard as binding on them).
896

 These two concepts, 

while analytically distinct, overlap and in some instances may 

coincide.
897

  

 

The second distinction operates within the concept of legal sovereignty 

itself. It entails the distinction between the statutory instruments that 

make up the essential, irreducible, legal foundation by which all other 

legislative, executive and judicial acts can be assessed for their legal 

effectiveness,
898

 and the particular power to amend those constitutional 

                                                 
896

  Professor AV Dicey notably made the distinction between legal and political 

sovereignty in An Introduction to the Study of the Law of the Constitution, 

10
th

 Ed, London, Macmillan, 1959, 61-73. For a general discussion of 

Dicey’s theory of parliamentary sovereignty and its relation to popular 

democracy see J McEldowney, Public Law, London, Sweet and Maxwell, 

1988, 176- 177. The joint judgment in Attorney General (WA) v Marquet 

(2003) 202 ALR 233, at 247, 248 [63] [66] (Gleeson CJ, Gummow, Hayne 

and Heydon JJ) rejected ‘an unadorned Diceyan precept’ of United 

Kingdom parliamentary sovereignty as irrelevant to Australia. (It 

nevertheless made a similar distinction between elements of the electoral 

system which are legally, as against politically, essential.) See also Shaw v 

Minister for Immigration and Multicultural Affairs [2003] HCA 72; 78 

ALJR 203; 203 ALR 143, 146 [12] (Gleeson CJ, Gummow and Hayne JJ). 

This thesis cannot enter into the wider debate about the nature of 

sovereignty as a general jurisprudential concept. That would require 

extensive discussion of the emerging literature and commentary, essentially 

in the UK context, represented on the one hand by TRS Allan, Law, Liberty, 

and Justice, The Legal Foundations of British Constitutionalism, Oxford, 

Oxford University Press, 1993, Constitutional Justice: a Liberal Theory of 

the Rule of Law, Oxford, Oxford University Press, 2001, and ‘Parliamentary 

Sovereignty: Law, Politics and Revolution (1997) 113 Law Quarterly 

Review 443 and, on the other hand, Professor J Goldsworthy, The 

Sovereignty of Parliament, History and Philosophy Oxford, Clarendon 

Press, 1999, and ‘Homogenizing Constitutions’ (2003) 23 Oxford Journal of 

Legal Studies 483. See also T Poole, ‘Dogmatic Liberalism? T.R.S. Allan 

and the Common Law Constitution’ (2002) 65 The Modern Law Review 

463 and H Irving, ‘Book Review - Constitutional Justice: A Liberal Theory 

of the Rule of Law’ (2002) 24 Sydney Law Review 449. 
897

  Historically, the obedience of the Australian community to Commonwealth 

laws is a manifestation of legal sovereignty in so far as it represents the 

community’s recognition that, unless declared invalid by a court, the laws 

were made in accordance with the existing constitutional norms. Their 

obedience also manifests popular sovereignty, in so far as that recognition is 

either founded on their continuing acceptance of, and acquiescence in, that 

constitutional regime, or, more directly, by the participation of the 

Australian people in a referendum to amend the Commonwealth 

Constitution under s 128 of that Constitution. 
898 For the Commonwealth these now comprise the Commonwealth of Australia 

Constitution Act 1900 (UK), the Commonwealth Constitution, the Statute of 

Westminster 1931 (UK) and the Australia Acts 1986 (Cth and/or UK). 
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instruments.
899

 On the more restricted view, ultimate sovereignty (with 

respect to the present) resides in the body that can amend the 

instruments that comprise the constitution
 900

 

 

The Commonwealth of Australia Constitution Act 1900 gave legal 

effect to the Commonwealth Constitution, including s 106, which had 

been endorsed by the ‘people of the Australian colonies.’ The 

indubitable fact is its enactment by the Imperial Parliament was an 

exercise of sovereignty by that Parliament.
901

 This is true irrespective 

of whether the Constitution
902

 to which it gave legal force was the 

product of the will of the Australian people
903

 or of some ‘compact’ of 

the former Australian colonial governments and peoples.
904

  

                                                 
899

  Including who or what institution (the people and/or Parliament) exercises 

the power. Arguably, the power and the actor(s) exercising it cannot be 

separated. 
900

  This is similar to the opinion expressed by McHugh J in McGinty v Western 

Australia (1996) 186 CLR 140, 237, discussed by G Winterton, ‘Popular 

Sovereignty and Constitutional Continuity’ (1998) 26 Federal Law Review 

1, at 4-5. 
901

  It is not necessary to canvass the extensive academic commentary on the 

sovereign nature of the United Kingdom Parliament... For writings on the 

United Kingdom situation itself see HWR Wade, ‘The Basis of Legal 

Sovereignty’ [1955] Cambridge Law Journal 172; P Craig, ‘Dicey: Unitary, 

Self-correcting Democracy and Public Law’ (1990) 106 Law Quarterly 

Review 105. For opinions about the relevance of the debate about UK 

parliamentary supremacy to the Australian situation see J Taylor, ‘Popular 

Sovereignty in the Australian States’ (2002) Student Honours Thesis, UWA 

Law Library; J Tate, ‘Giving Substance to Murphy’s Law: The Question of 

Australia’s Sovereignty’ (2001) 27 Monash University Law Review 21, 28-

29; H Wright, Sovereignty of the People – The New Constitutional 

Grundnorm?’ (1998) 26 Federal Law Review 165, 168-169. 
902

  The Commonwealth Constitution formed, in effect, a schedule to the 

Commonwealth of Australia Constitution Act 1900 (UK). 
903

  See Australian Capital Television v The Commonwealth (1992) 177 CLR 

106, at 138 (Mason CJ) discussed by S Evans, ‘Why is the Constitution 

Binding? Authority, Obligation and the Role of the People’ (2004) 25 

Adelaide Law Review 103, 106-108. 
904

  H Irving, ‘How Well Does The Compact Fit? A Critique of the New 

Constitutional Grundnorm in the Light of History and Theory’ (2002) 11 

Griffith Law Review 408 provides a trenchant analysis of the problems with 

a ‘compact theory of why the Commonwealth Constitution is binding. See 

also JA Thomson, Review Article, ‘A Great Swindle?  Australia’s 

Constitution and the People: Origins and Amendment’ (2000) 23 University 

of New South Wales Law Journal 345, 354. The notion of the 

Commonwealth Constitution as a ‘compact’ was endorsed by Brennan CJ in 

Kruger v The Commonwealth (1997) 190 CLR 1, 41-42. 
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While the Imperial Parliament remained paramount, gaps, overlaps, 

incongruities and misalignments in the federal structure, as between 

the subordinate parts (the Commonwealth and the States), were 

theoretically amenable to Westminster adjustment.
905

  

 

The fact that in 1901 the Commonwealth Constitution derived its legal 

force essentially from an Imperial statute may have meant that, until 

the coming into force of the Australia Acts in 1986, the sovereign 

power of the United Kingdom Parliament continued to furnish legal 

authority to that Constitution.
906

 The repatriation of the Australian 

Grundnorm, by the Australia Acts 1986 (UK and Cth), means, 

however, that s 106 of the Commonwealth Constitution now operates 

in a purely autochthonous Australian context.
907

 

 

The cessation of any subsisting power of the United Kingdom 

Parliament in respect of Australian affairs, did not require, logically, 

that some other substitute authority was necessary to augment or 

replace the supporting role that that Parliament had played. The 

progressive withdrawal and termination of Imperial power, in 1930 and 

1986,
908

 has arguably left in place a set of constitutional norms that 

                                                 
905

  The fact that UK intervention, as in the case of the Statute of Westminster 

1931 (Imp), was rare, does not affect the argument. 
906

  As maintained by Dawson J in Australian Capital Television v The 

Commonwealth (1992) 177 CLR 106, at 181. Prior to the Australia Act 1986 

there was no rupture in legal sovereignty shared between the United 

Kingdom and Commonwealth Parliaments; see Joose v Australian 

Securities and Investment Commission (1998) 73 ALJR 232, 159 ALR 260; 

Helljay Investments Pty Ltd v Commissioner of Taxation (1999) 

74 ALJR 68, 166 ALR 302; McKewins Hairdressing and Beauty Suppliers 

Pty Ltd v Deputy Commissioner of Taxation (2000) 171 ALR 335. 
907

  See Sue v Hill (1999) 199 CLR 462, at 495 where it is pointed out that s 106 

is itself “subject to [the] Constitution” and hence to laws made under s.51 

(xxxviii) thereof, the power under which the Australia Act (Cth) was passed. 
908

  The theoretically arid debate about whether the United Kingdom Parliament 

could now repeal the Statute of Westminster 1931 or the Australia Act 1986 

(UK) is now constitutionally irrelevant; Attorney General (WA) v Marquet 

(2003) 202 ALR 233, 247 [63] (Gleeson CJ, Gummow, Hayne and Heydon 

JJ); Sue v Hill (1999) 199 CLR 462.  
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was self-sufficient to maintain the legal authority of the existing 

regime without the need for external support.
909

  

 

That set of normative statutes now provides a sufficient basis to give 

validity to constitutional alterations that comply with the conditions of 

change stipulated in the principal constitutional statutes.
910

 Cessation 

of sovereign powers by the UK authorities and the succession of a 

collocation of autochthonous ‘Australian’ norms, perhaps rooted in 

some form of popular sovereignty, may condition how the 

Commonwealth Constitution is to be interpreted.
911

 It does not, 

however, deny or qualify the prime constitutional fact that the courts 

now accept the Australian Constitution
912

 as binding upon them.
913

 

 

Translated into contemporary terms this means, first, that legal 

sovereignty to alter the Commonwealth Constitution
914

 is, by virtue of 

                                                 
909

  Cessation of United Kingdom involvement in municipal Australian affairs 

represents the realisation of legal autonomy for the various Australian 

polities. Vesting legal authority in sources of law that can only be altered by 

Australian means and agencies represents the realisation of autochthony for 

the Australian constitutional regime. For further discussion of the 

implications of constitutional autonomy and autochthony, see A Dillon, ‘A 

Turtle by any other Name: The Legal Basis of the Australian Constitution’ 

(2001) 29 Federal Law Review 241. 
910

  Since this thesis focuses on the contemporary constitutional regime, analysis 

of the historic processes and events by which ultimate authority was 

transferred is not only also unnecessary; it is also distracting and unedifying.  
911

  B Selway, ‘Methodologies of Constitutional Interpretation’ (2003) 14 Public 

Law Review 234, 238-240 concludes that the High Court’s current textualist 

approach means that the Commonwealth Constitution will continue to be 

read in the light of its foundation as an Imperial statute. This is despite the 

severance of the Imperial connection in 1986. 
912

  “Australian Constitution” is here used as a compendium to embrace all 

relevant statutes, including the Commonwealth Constitution. 
913  By confining the analysis to the present one avoids the complicated historic 

debate about the legal origins of the Commonwealth Constitution.  
914

  Section 128 may not extend to amendments to the first eight clauses of the 

Commonwealth of Australia Constitution Act (UK). See the Final Report of 

the Constitutional Commission 1988 (Canberra, Australian Government 

Publishing Service) paragraph 3.103, the Advisory Report on Constitutional 

Alteration (Establishment of Republic) 1999 (Canberra, Australian 

Government Publishing Service) paragraph 7.14, and G Winterton, 

‘Comment: Section 51(xxxviii) of the Constitution and Amendment of the 

“Covering Clauses”’ (1982) 5 University of New South Wales Law Review 

327. 
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s 128 of that Constitution, located in the two Houses of the federal 

Parliament
915

 and the people of the Australia who may approve the 

alteration at a referendum.  The ‘people of Australia’ here refers to a 

combination of the people of the States and Territories who elect 

members of the House of Representatives voting together as well as 

the people of each State voting as a separate constituency.
916

  

 

Two other sources of power permit the Commonwealth Parliament to 

alter the key State constitutional statures without recourse to a 

referendum. First, s 51 (xxxviii) of the Commonwealth Constitution 

effectively places the Commonwealth Parliament in the position of the 

Imperial Parliament as at 1900. Ostensibly, it authorises the 

Commonwealth Parliament to alter a State’s Constitution when 

requested by a State to do so.
917

 A second source is s 15 of the 

Australia Act (Cth). It allows the Commonwealth Parliament to amend 

that Act at the request of the State Parliaments.
918

 These two 

                                                 
915

  In a situation where there is disagreement between the Houses over the 

alteration bill, s 128 permits the bill to be submitted to the people, without 

the concurrence of the second House, following a procedure similar to s 57 

of the Constitution. A referendum that lacks the support of both Houses 

would be unlikely to be approved, however.  
916

  M Detmold, ‘Sovereignty: Aspects in Constitutional Law and 

Jurisprudence’, (1972) 4 Adelaide Law Review 169, 173, suggests that the 

joint involvement of the Commonwealth Parliament and the people of the 

States in the process under s 128 denies an exclusive, singular sovereignty 

located in either the Commonwealth or the States. 
917

  The wide scope of s 51(xxxviii) was recognised by the joint judgment in 

Attorney General (WA) v Marquet (2003) 202 ALR 233, at 248-249 [67]. It 

includes the potential for a Commonwealth law passed under that head of 

power to modify the operation of s 106 of the Constitution in a particular 

instance. The problems of using s 51(xxxviii) and s 106 to change State 

constitutions are analysed by A Twomey, ‘State Constitutions in an 

Australian Republic’ (1997) 23 Monash Law Review 312 and G Craven, 

Implications of a Republic for Western Australia, Perth, Government 

Printer, 1998. 
918

  The extent to which s 15 of the Australia Act 1986 (Cth) can effectively 

modify the operation of Imperial legislation, including the Commonwealth 

of Australia Constitution Act 1900 (Imp), the Commonwealth Constitution 

and the Statute of Westminster 1931 (UK), is a matter of contention; J 

Thomson, ‘The Australia Acts 1986: A State Constitutional Law 

Perspective’ (1990) 14 Western Australian Law Review 409, 414-415; C 

Gilbert, ‘Section 15 of the Australia Act: Constitutional Change by the Back 

Door’ (1989) 5 Queensland University of Technology Law Journal 55.  



 272 

provisions, provided the requisite conditions are met, incorporate the 

States
919

 into the class of bodies that may effect a constitutional 

change. As such, they comprise a repository of legal sovereignty on 

those special occasions.  

 

C. THE LEGAL FOUNDATION OF THE CONSTITUTIONS 

OF THE AUSTRALIAN STATES 

 

To move from a consideration of the ultimate foundation of the 

Commonwealth Constitution to that of the State constitutions enters a 

more complex field of legal relationships. The Commonwealth 

Constitution was the product of a single legislative act, the 1901 

Imperial statute that endowed it with legal vitality. There was no pre-

exiting legal scaffolding or framework upon which it was constructed. 

The Colonies/States, on the other hand, each had developed a set of 

constitutional norms that comprised a combination of Imperial 

legislation and local statutes.
920

 The constitutions of the various 

colonies, by the time they attained responsible government, were 

predominantly the product of bills passed by local legislatures, 

although deriving their authority from Imperial Acts.
921

  

 

As at Federation, the ‘constitution’ of the Western Australia comprised 

the Western Australia Constitution Act 1890 (Imp), the Constitution 

Act 1889 (WA), and the CAAA 1899 (WA). Indirectly, it included 

elements of the Australian Constitutions Act 1842 (Imp), the 

Australian Constitutions Act (No. 2) 1850 (Imp) and the CLVA 1865 

                                                 
919

  They do so, initially, through their Parliaments, but, arguably, in some 

instances, also the electors at a State referendum, such as in the case of 

constitutional amendments under s 73(2) of the Constitution Act 1889 (WA).  
920

  The local constitutional instruments were typically authorised by enabling 

Imperial Acts. 
921

  For the purposes of s 106 of the Commonwealth Constitution, these statutes 

comprise part of the ‘constitutions of the States’; Yougarla v Western 

Australia (2001) 207 CLR 344, at 374-375 [79]-[82] (Kirby J): McGinty v 

Western Australia (1996) 186 CLR 140, at 172-173 (Brennan CJ). 
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(Imp). Thereafter, the amoebic divisions of what had started as the 

Constitution Act continued when parts of the CAAA were split off to 

become the Electoral Act 1907 (WA), from which electoral distribution 

provisions were later transferred to the Electoral Districts Act 1947 

(WA).
922

  

 

To identify the basis of legal authority that sustains that system one 

must ask: 

(a) What body, institution or persons are competent to alter 

the West Australian constitution?  

(b) Under what conditions, if any, can such an alteration be 

made? 

(c) If particular conditions, such as manner and form 

requirements, restrict constitutional amendment, why 

must they be obeyed? 

 

Cumulatively, these three questions seek to elucidate the legal basis on 

which changes can be made to the Western Australian constitution. But 

before one can answer those questions, a further complication must be 

addressed. This is the federal dimension to Australia’s constitutional 

matrix. 

 

Were it not for the Commonwealth of Australia Constitution Act 1900 

(Imp), the Acts comprising the West Australian constitution could be 

regarded as part of a self-contained, unitary State system in which 

sovereignty was simply a matter of the relationship between (1) the 

State Parliament, (2) the UK Parliament, and (3) the UK Crown.
923

 The 

above questions could have been answered within the context of that 

set of relationships. The creation of a fourth polity, the 

                                                 
922

  Now the Electoral Distribution Act 1947 (WA). 
923

  In Sue v Hill (1999) 199 CLR 462, 497-500 [83]-[88] (Gleeson CJ, 

Gummow and Hayne JJ), the various meanings of the ‘Crown’ are 

discussed, including the historic sense of the UK Crown. 
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‘Commonwealth of Australia’, however, complicated that binary 

constitutional arrangement. It introduced a further set of institutions 

that either complemented or constrained State and Imperial authority. 

 

The search for the legal basis on which changes can be made to the 

Western Australian constitution, in its federal context, requires, 

therefore, an analysis of the relationship between the State and 

Commonwealth Constitutions and, in particular, the role of s 106 of the 

Commonwealth Constitution. 

 

1. The relationship between the Western Australian and 

Commonwealth Constitutions 

 

Irrespective of which statutory instruments comprise the ‘constitution 

of a State’, the connection(s) between State and the Commonwealth 

constitutions is primarily determined by s 106 of the Commonwealth 

Constitution.
924

  

 

Relevantly, s 106 performs a number of constitutional functions. These 

depend on which aspect of s 106, the first limb positively ‘continuing’ 

colonial constitutions as State constitutions, or the second, imposing 

restrictions on alterations to those constitutions, is in consideration. 

 

The first is that, arguably, a breach of a State manner and form 

provision entails a consequential breach of s 106. If that be so, the 

immediate consequence is that any challenge to a State law, based on 

failure to observe a manner and form condition in the State 

Constitution, involves a matter of arising under the Commonwealth 

                                                 
924

  Section 106 relevantly provides “the Constitution of each State shall, subject 

to the [Cth] Constitution, continue as at the establishment of the 

Commonwealth…. until altered in accordance with the Constitution of the 

State.” 
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Constitution.
925

 The Full Supreme Court of Western Australia took this 

view in Western Australia v Wilsmore.
926

 It appears to have been 

endorsed by Gummow J in McGinty.
927

 

 

A second ramification follows. To accept the existence of a particular 

textual association between the State and Commonwealth constitutions 

under s 106, so far as manner and form provisions are concerned, 

invites consideration of the general relationship between the two 

constitutional systems. This entails the fundamental question: What is 

the basis, the Grundnorm, of a State’s constitutional system?
928

 

 

Various judicial views have been expressed on the point.
929

 Barwick 

CJ in New South Wales v Commonwealth
930

 saw the effect of the 

Commonwealth of Australia Constitution Act (Imp) as converting the 

pre-existing Australian colonies into States.  He said: 

                                                 
925

 Attracting federal jurisdiction under s.76 (i) Commonwealth Constitution 

and s 39 of the Judiciary Act 1903 (Cth). 
926

  [1981] WAR 197, at 184 (Burt CJ). See also Western Australia v Wilsmore 

(HC) (1982) 149 CLR 79, at 85-86 (Murphy J). 
927

 (1996) 186 CLR 140 at 296. His Honour stated:  

It may be accepted that the question whether a law of the State was 

enacted in a manner and form which did not satisfy s.73 would arise 

under the Australian Constitution and in particular under s.106 thereof, 

for the reasons given by Burt CJ in Western Australia v Wilsmore.  This 

would be because the phrase in s.106 ‘altered in accordance with the 

Constitution of the State’ recognises or accepts requirements, such as 

s.73, which otherwise apply to State constitutional changes.  

Accordingly, the sense of the phrase ‘altered in accordance with’ would 

be ‘so altered as not to contravene any otherwise binding requirement’. 
928

 Some aspects of this issue are explored by N Douglas, ‘The Western 

Australian Constitution: its source of authority and relationship with Section 

106 of the Australian Constitution’ (1990) 20 University of Western 

Australia Law Review 340. Douglas considers that Burt CJ held too narrow 

a view of the function of s 106 in Western Australia v Wilsmore [1981] 

WAR 197, at 184. 
929

  Benjamin Spagnolo, in ‘Several Constitutions: Exploring Section 106 and 

the Relationship between the Commonwealth and State Constitutions’, 

unpublished Student Law Honours Thesis, October 2004, University of 

Western Australia Law Library, has comprehensively analysed the way the 

first limb of s 106 has been interpreted. He distinguishes between usages 

such as “existence”, “continuance” and “preservation” of State 

Constitutions. 
930

 (1975) 135 CLR 337, 372.  
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As States, they owe their existence to the Constitution which, 

by ss106 and 107, provides their constitutions and powers 

referentially to the constitutions and powers which the former 

colonies enjoyed, including the power of alteration of those 

constitutions.
 931

 

 

Murphy J, like Barwick CJ, also supported s 106 as the basis for the 

existence of the States.
932

 Similar judicial opinions have been 

expressed more recently.
933

 

 

Burt CJ expressed a more conservative view in Western Australia v 

Wilsmore; namely, that the ‘sole source of the authority for the States’ 

constitutions was to be found in the Imperial Acts that created them.
934

  

 

The differences between these judicial opinions concerning s 106 

depend to a degree on how the relevant question is formulated. A 

semantic distinction can be drawn between a State, “owing its 

existence as a State” to, and its “constitution deriving its authority” 

from, a particular source. In 1900 these distinctions might not have 

mattered. They now disguise more substantive issues. 

 

                                                 
931

 Id. His Honour expressed a similar view in New South Wales v The 

Commonwealth (1975) 135 CLR 337, 372, and China Ocean Shipping Co. v 

South Australia (1979) 145 CLR 172, 182.  
932

  The Commonwealth v Queensland (1975) 134 CLR 298, 337, Bistricic v 

Rokov (1976) 135 CLR 552; China Ocean Shipping Co. v South Australia 

(1979) 145 CLR 172, 236. Murphy J made the more contentious claim that, 

upon the Australian colonies becoming States of the Commonwealth in 

1901, the United Kingdom Parliament ceased to have any power over their 

constitutions.  That contention is inconsistent with later dicta such as that of 

Gaudron J in Sue v Hill (1999) 199 CLR 462, [171]–[173]. 
933

  Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, at 65 

(Brennan CJ), 102 (Gaudron J), 140-141 (Gummow J); Solomons v District 

Court of New South Wales (2002) 76 ALJR 1601 at 1626 [137] (Kirby J); 

and Durham Holdings Pty Ltd v New South Wales (2001) 205 CLR 339, at 

409-410 [10]-[13] (Gaudron, McHugh, Gummow and Hayne JJ) and 

Yougarla (2001) 207 CLR 344, 375-380 [83]-[99] (Kirby J). 
934

 [1981] WAR 179, 183. Dixon CJ, McTiernan, Taylor and Windeyer JJ had 

earlier held, in Clayton v Heffron (1960) 105 CLR 214, 251, that although 

s 106 provided for the continuance of the New South Wales Constitution, it 

depended on Imperial and local Acts for its authority. 
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The most extensive general discussion of the relevance of s.106 to 

State constitutions is that of Brennan CJ in McGinty.  He stated: 

[Section 106] has a dual operation.  Its first operation is to 

prescribe what the new elements of the Federal polity – the 

States – shall be.  When the people of the Australian Colonies 

were united in the Commonwealth of Australia… and those 

Colonies became Original States of the Commonwealth by 

operation of Covering Clause 6, the Colonies – the old 

constitutional entities, acquired a new constitutional status.  

They became States… deriving their existence as States from 

the Commonwealth Constitution.  Secondly, s.106 conferred on 

respective States substantially the Constitutions of the 

antecedent Colonies.  The same Constitutions as had been 

conferred on the Colonies prior to 1 January 1901 were 

continued as the Constitutions of the respective States 

thereafter, subject to such modifications as were effected by the 

Commonwealth of Australia Constitution Act 1900 (Imp) and 

the Commonwealth Constitution.
 935

 

 

He continued: “The Constitutions of the several States are, by force of 

s 106, subject to the Commonwealth Constitution, the provisions of 

which may be either expressed in its text or implied in its text and 

structure.”
936

  

 

McGinty had posed the question: if a standard of electoral equality 

could be implied in the Commonwealth Constitution, did it apply to the 

electoral system established under the Western Australian constitution? 

The plaintiffs submitted that to answer the question the Court should 

consider four possible relationships between State constitutions and 

that of the Commonwealth. 

 

Firstly, an ‘organic’ model which envisages that the Commonwealth 

Constitution coexists with the State constitutions in a merged single 

polity so that fundamental constructs such as a principle of electoral 

                                                 
935

 (1996) 186 CLR 140, 171-172. 
936

 Ibid, 173. 
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equality, like that of representative government, permeate the whole 

constitutional structure. 

 

Secondly, s 106 is a conduit pipe or umbilical cord through which 

certain key principles found in the Commonwealth Constitution are 

transmitted or transfused to State constitutions. 

 

The third model conceived of the State constitutions as satellites in a 

less immediate relationship with the Commonwealth but in which there 

is a shared space in which interactions and entanglements may 

occur.
937

 Provisions such as s 15 of the Commonwealth Constitution
938

 

represent instances of particular associations between the two 

constitutional regimes. 

 

The final theoretical model was that the Commonwealth and State 

constitutions exist as separate entities on different planes, with certain 

matters and functions, such as customs and excise duties, extracted 

from the State constitutions by virtue of the Commonwealth.
939

 

 

In McGinty, Brennan CJ rejected the first (organic) possibility. To his 

mind, even if the Commonwealth Constitution imposed a standard of 

equality with respect to Commonwealth House of Representatives 

elections, there was nothing textually or structurally in that 

Constitution that supported an implication of equality that affected 

                                                 
937

  The plaintiffs submitted that the limitation implied from representative 

government applies to situations where Commonwealth and State political 

affairs are inherently intertwined and indistinguishable, citing Theophanous 

v Herald & Weekly Times Ltd (1994) 182 CLR 104 and Levy v Victoria (1997) 

189 CLR 579. 
938

  Section 15 confers the function upon State Parliaments and Governors of 

appointing Senators to fill casual vacancies. Similarly, under s 12, State 

Governors issue writs for Senate elections. 
939

  Section 90 of the Commonwealth Constitution grants to the Commonwealth 

Parliament exclusive power over duties of customs and excise. 
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State electoral matters. Those were discrete and separate matters, 

unregulated by the Commonwealth Constitution.
940

   

Arguably, His Honour’s conclusion is inconsistent with either the first 

(organic) or second (conduit) models proposed above, but could 

support the satellite model. 

 

Toohey and Gaudron JJ in McGinty explicitly rejected the second, 

conduit model.
941

 Gaudron J in Muldowney was more ambiguous.
942

 

 

The third proposed model, predicated on individual textual 

intersections, has not achieved any support in the High Court. Brennan 

CJ, in Levy,
943

 doubted that there was any necessary inter-relationship 

between Commonwealth and State constitutional matters.  

 

Finally, the fourth model has also received no judicial endorsement. It 

is submitted, however, that while the qualification “subject to this 

Constitution” in s 106 may have the consequence of withdrawing 

particular matters from State constitutions, that does not necessarily 

mean that State and Commonwealth constitutions exist in separate 

spheres. 

 

It is equally clear from McGinty that, while the Commonwealth and 

Western Australian constitutions may not be entirely separate, they are 

not so interrelated that an implied constitutional standard in the former 

                                                 
940

 186 CLR, at 176. N Aroney, ‘The Structure of Constitutional Revolutions: 

Are the Lange, Levy and Kruger Cases a Return to Normal Science?’ (1998) 

21 University of New South Wales Law Journal 645, 663, notes that after 

McGinty, no reference was made to s 106 or the notion of “organic unity”.  
941

 186 CLR 140, at 207-210 (Toohey J), 216 (Gaudron J, agreeing with 

Toohey J). Toohey J reiterated his view in Muldowney v South Australia 

(1996) 186 CLR 352, 373-374.  
942

  Ibid, 377. Referring to the function of s 106 in subjecting the States to the 

Commonwealth Constitution, she states that, as a result of that subjection, 

the Commonwealth Constitution “requires that, in the interest of preserving 

the democratic nature of the Federation, the States be and remain essentially 

democratic.” 
943

 (1997) 189 CLR 579. 
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will automatically restrict the Western Australian Parliament when 

exercising its powers under the State Constitution.
944

  

 

Either way, a negative conclusion must be drawn. The High Court has 

not, as yet, satisfactorily resolved the relationship between implied 

limitations in the Commonwealth Constitution, such as those derived 

from the principle of representative government, and State laws. 

 

In summary, having regard to existing judicial authority, there seems to 

be no comprehensive or coherent view as to the general relationship 

between the two sets of constitutions. The High Court has provided no 

explanation of how the States, after federation, continued to exist ‘as 

States’ by virtue of s 106 “within a body politic in which the 

Constitution and all laws made by the Parliament the Commonwealth 

under the Constitution shall be binding on the courts and the people of 

every State.” 
945

  

 

2. The roles of s 106 with respect to the process of changing 

the Western Australian Constitution 

 

One possible function of s 106 that the High Court has addressed is: 

Does s 106 reinforce manner and form provisions in State constitutions 

by giving them binding effect on later State parliaments? Marquet 

(HC) would suggest that any role s 106 may have in providing legal 

force to procedural limitations on amending constitutional provisions 

has been supplanted by s 6 of the Australia Act 1986 (Cth) in relation 

to State parliaments.
946

  Its application to entrenching restrictions on 

                                                 
944

  This proposition corresponds to the rejection of the organic and conduit-pipe 

models discussed earlier in this Chapter.   
945

  Adapting Breavington v Godleman (1988) 169 CLR 41, 97 (Wilson and 

Gaudron JJ). 
946

  Attorney General (WA) v Marquet (2003) 202 ALR 233, 251 [82] (joint 

judgment) discussed in Chapter Six.  
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non-parliamentary elements such aspects of the judicial arm of 

government is an open question. 

 

3. Section 106 as restricting alterations to the Western 

Australian Constitution otherwise than in accordance with 

its own provisions 

 

Of ultimate importance to this thesis is the question: Can any body 

other than the people and Parliament of Western Australia amend the 

Western Australian Constitution? The question goes to the heart of the 

issue: Where is legal sovereignty located in respect of Western 

Australia?  

 

Some members of the High Court have expressed the view that s 106 

may have a two-way operation. First, it subjugates some aspects of 

State constitutions to overriding Commonwealth norms (by making the 

constitutions ‘subject to’
947

 those norms). Secondly, s 106 restrains the 

Commonwealth Parliament.  In Australian Railways Union v Victorian 

Railways Commissioners Dixon J stated: 

It may be that sec.106 provides the restraint upon the legislative 

powers of States which differentiates it from the power over the 

subject and that no law of the Commonwealth can impair or affect 

the Constitution of a State.  No doubt, sec.106 is conditioned by the 

words ‘subject to this Constitution’ but so too is sec.51.
948

 

 

Similar views were expressed by members of the Court in Re Tracey
949

 

concerning the ability of the Commonwealth to impose restrictions 

upon the jurisdictions of State courts.
950

  Negatively, however, there is 

                                                 
947

  C Gilbert, ‘Federal Constitutional Guarantees of the States: Section 106 and 

Appeals to the Privy Council from State Supreme Courts’ (1978) 9 Federal 

Law Review 348, 360 observes that the expression “subject to” should be 

read together with the phrase “until altered in accordance with the 

Constitution of the State”. 
948

 (1930) 44 CLR 319, at 391-392.   
949

 (1989) 166 CLR 518. 
950

  See JA Thomson, ‘Are State Courts Vulnerable? Some Preliminary Notes’ 

(1990) Western Australian Law Review 61, 63-64. 
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no clear authority that s 106 of the Commonwealth Constitution 

protects the State constitution from changes effected by the 

Commonwealth Parliament.
951

 

 

These views must now be reassessed in the light of Marquet (HC). 

According to the joint judgment, a law made under s 51(xxxviii) of the 

Commonwealth Constitution takes precedence over s 106 of that 

Constitution.
952

 Section 106, therefore, represents no bar to a 

Commonwealth law made pursuant to s 51(xxxviii) altering a State’s 

constitution. Similarly, notwithstanding s 106, State constitutions may 

be vulnerable to alteration under s 128 by a combination of the 

Commonwealth Parliament and the Australian electors.
953

 If one 

includes s 15 of the Australia Acts as another power permitting 

amendment of State constitutions the conclusion is open that ultimate 

sovereignty over the Australian constitutional system resides in 

combination of ss 51(xxxviii) and 128, and s 15 of the Australia 

Acts.
954

 

 

                                                 
951

  In McGinty, (1996) 186 CLR 140, at 296, Gummow J observed that whether 

s 106 creates any additional and binding category of restraint upon State 

constitutional alteration is a question distinct from whether s 106 requires 

State Parliaments to observe manner and form provisions in their own 

constitutions. C Gilbert, ‘Extraterritorial State Laws and the Australia Acts’ 

(1987) 17 Federal Law Review 25, 40-41 discusses whether s 106 shields 

the State constitutions from change by non-State, autochthonous processes.  
952

  (2003) 202 CLR 233, at 248-249 [67]. Callinan J, ibid, at 302 [294] 

expressed a similar view. In Sue v Hill (1999) 1999 CLR 462, at 492 [73] 

Gleason CJ, Gummow and Hayne JJ stated that because s 106 was “subject 

to” the Constitution, State constitutions were subject to laws of the 

Commonwealth made under s 51(xxxviii). Such laws require the 

concurrence of State Parliaments. Section 51(xxxviii) does not, therefore, 

derogate from a shared legislative competence. 
953

  G Winterton, ‘The States and the Republic: A Constitutional Accord?’ 

(1995) 6 Public Law Review 107, 120-121 and G Williams, ‘The Australian 

States and an Australian Republic’ (1996) 70 Australian Law Journal 890 

support this view.  
954

  On the connection between s 15 of the Australia Acts, ss 51(xxxviii) and 

s 128, Commonwealth Constitution, see N Aroney, “A public choice? 

Federalism and the prospects of a republican preamble” (1999) 20 

University of Queensland Law Review 262, and A Twomey, The 

Constitution of New South Wales, Federation Press, 2004, 122-125. 
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Summing up the various roles proposed regarding s 106, the following 

short answers can be given to the issues addressed in this Part: 

Question: 

(a) What is the relationship between the State and 

Commonwealth Constitutions? 

Answer: The High Court has yet to provide a satisfactory 

analysis of the problem. 

 

(b) In particular, does s 106 of the Commonwealth 

Constitution- 

(i) reinforce manner and form requirements in the 

State constitution? 

(ii) require changes to the State constitution to 

conform to standards expressed or implied in the 

Commonwealth Constitution? 

(iii) prohibit constitutional authorities, other than the 

State Parliament,
955

 from changing the State 

constitution?
956

 

 

Answers: (i) No, so far as amendments affecting the State 

Parliament are concerned;
957

 possibly, regarding 

other constitutional alterations. 

(ii) No. 

                                                 
955

  And in some special cases, State electors approving changes at a State 

referendum; for example, s 73 (2) of the Constitution Act 1889 (WA). 
956

  Examples would be alterations to the Commonwealth Constitution and, 

possibly, the Commonwealth of Australia Constitution Act 1900 (Imp), 

pursuant to ss 51(xxxviii) and 128 of that Constitution that affect the State’s 

constitution. The question, as posed, can be stated in the alternative: Does 

the Commonwealth Constitution authorise changes to the State constitution 

otherwise than by measures enacted in accordance with the provisions of the 

State constitution? This limits the inquiry to alterations to a State’s 

constitution that involve legislative powers conferred by the Commonwealth 

Constitution.  
957

  Section 6 of the Australia Act 1986 (Cth) displaces it. 
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(iii) The limits upon the Commonwealth Parliament 

to modify the operation of State manner and 

form requirements are uncertain. 

 

D. CONCLUSIONS REGARDING SOVEREIGNTY 

 

The suggestion made in Marquet (HC),
958

 that a State can request the 

Commonwealth Parliament to pass a law under s 51 (xxxviii) altering 

the State’s constitution
959

 is significant for the inquiry regarding the 

basis of the legal authority of the State Constitution, and, in particular, 

who has the sovereign power to change the Western Australian 

constitution?
960

 

 

It appears that manner and form provisions in the State ‘constitution’ 

now depend on the Commonwealth Constitution and Commonwealth 

laws for their legal effectiveness. Further, the State constitution is 

vulnerable to change by Commonwealth, as well as State, legislative 

processes. 

 

This has interesting possibilities for Western Australia and may 

provide a way to resolve the long–standing imbroglio about reforming 

the State’s malapportioned electoral system.
961

 Theoretically, the West 

                                                 
958

  (2003) 202 ALR 233, at 248 [67] (Joint judgment). 
959

  If the State Parliament makes the necessary reference consenting to the 

Commonwealth law, does that competence arise from s 51(xxxviii) of the 

Commonwealth Constitution rather than the State ‘constitution’? 
960

  The Commonwealth Parliament would be enacting a law that the United 

Kingdom Parliament could have passed in 1901. Possible inconsistency with 

the views expressed in Re Tracey (1989) 166 CLR 518 could be avoided if 

State courts are treated as falling within an exceptional, protected category 

of State institutions. This could be either by reason of the doctrine in 

Melbourne Corporation v The Commonwealth (1947) 74 CLR 31 (see 

Austin v The Commonwealth (2003) 77 ALJR 491) or because of limits 

implied in Chapter III of the Commonwealth Constitution (Kable v Director 

of Public Prosecutions (NSW) (1996) 189 CLR 51).  
961

  As has been argued in Chapter Six, Marquet (HC) would appear to entrench 

the Legislative Council’s power of veto against modifying the bias inherent 

in the way electorates are distributed in that House. 
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Australian Parliament could request that the Commonwealth 

Parliament enact a measure that in effect repeals s 13 of the EDA 

Distribution Act 1947. That would raise a number of complex issues.
962

 

First, would the State request bill have to be passed by both Houses of 

the State Parliament with absolute majorities, and possibly endorsed by 

a State referendum?
963

  Secondly, would such a measure be 

inconsistent with the operation of s 6 of the Australia Act 1986 (Cth), 

so that the appropriate course would be to enact it pursuant to s 15 of 

the latter Act?
964

  Third, should a restriction on the power of the 

Commonwealth Parliament to alter State constitutions, otherwise than 

according to its own limitations, be implied from ss 51(xxxviii), 106 

and 128 of the Commonwealth Constitution?
965

 

 

There is insufficient authority to confidently assess how the High 

Court would resolve these issues.  Two conclusions, however, may 

reasonably be drawn.   

 

                                                 
962

  Writing prior to the enactment of the Australia Acts in 1986 K Booker, 

‘Section 51(xxxviii) of the Constitution’ (1981) 4 University of New South 

Wales Law Review 91, at 110, fn 43, saw s 51(xxxviii) as possibly 

empowering the Commonwealth Parliament to make a law authorising a 

State Parliament to bypass a manner and form provision that did not depend 

on s 5 of the Colonial Laws Validity Act 1865 (Imp). State and 

Commonwealth legislation in accordance with s 51(xxxviii), since it 

involves the State Parliament, is arguably a more satisfactory solution that a 

purely Commonwealth law enacted under the external affairs power 

(s 51(xxix) of the Commonwealth Constitution).  
963

  This raises similar issues to those discussed in relation to the possible 

invalidity of the Australia Acts Request Act 1985 (WA). It could be argued 

that removing s 13 of the EDA affects the legislative powers of the State 

Parliament under s 2 of the Constitution Act, thus attracting the referendum 

requirement under s 73(2)(e) of the Constitution Act 1889 (WA). Resort to a 

Request Act by the State would also raise the question whether the Request 

Act effects an ‘amendment’ of the EDA. 
964

  This would possibly raise further issues about whether the other States 

would also have to concur in requesting a Commonwealth law be passed to 

amend the EDA (WA).  
965

  That would be in line with the fourth model between the Commonwealth 

and State constitutions discussed earlier this Chapter; namely, that although 

they coexist, they operate in domains that are separate from each other. 
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First, in terms of legal sovereignty, the power to amend the Western 

Australian constitution cannot be said to lie solely within State sources.  

Second, since 1986, the location of power to change that State’s 

constitution is to be determined by reference to a federal matrix of 

powers and prohibitions that are autochthonously ‘Australian’.
966

 This 

entails that the requirement to adhere to manner and form restrictions 

imposed under the State constitution is now found, ultimately, in the 

capacity of the Commonwealth Parliament to enact laws, under the 

Commonwealth Constitution, that provide the authority to make those 

restrictions binding.  In the first instance, this means Commonwealth 

laws enacted under s 51(xxxviii) of the Commonwealth Constitution.  

It extends also to the power of the Commonwealth Parliament to 

initiate an alteration, under s 128 of the Commonwealth 

Constitution,
967

 which affects the States.
968

  

 

Under each option, the consent of the people of the State is a basic pre-

requisite.  This is either directly through their participation in a federal 

referendum, or indirectly, through an Act of the State Parliament 

passed by their representatives.  Sovereignty so construed thus resides 

in a shared relationship between the States and the Commonwealth as 

constitutional polities.
969

 

 

What is apparent from the analysis conducted in this Chapter is that 

sovereignty does not lie exclusively in Western Australian hands.  That 

                                                 
966

  Attorney General (WA) v Marquet (2003) 202 ALR 233, at 248 [66] (joint 

judgment). 
967

  In McGinty, 186 CLR 140, 274-275, Gummow J suggested that ultimate 

legal sovereignty in Australia is reposed by s 128 in the Australian electors. 
968

  Provided that the ‘people’ (electors) of each affected State, by majority, 

approve the measure at a federal referendum 
969

  This is not necessarily the same issue of the way in which the two sets of 

constitutions (Commonwealth and States) interrelate as legal 

instruments/statutes. 
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has ramifications for the three related questions posed earlier.
970

 Those 

questions, and the short answers to them, may now be restated. 

 

(a) What body, institution or persons are competent to alter the 

West Australian constitution? 

Answer:  Depending on where the political initiative to make the 

change originates, the possible agencies of change comprise 

the Commonwealth and State Parliaments, and the 

people(s) of the State and Australia. 

 

(b)  Under what conditions, if any, can such an alteration be 

made? 

Answer:  The conditions under which an alteration can be made are, 

variously, those set forth in the State and Commonwealth 

Constitutions, and the Australia Act.
971

 

 

(c) If particular conditions, such as manner and form 

requirements, restrict constitutional amendment, why must 

they be obeyed? 

Answer: It is legally necessary to comply with those conditions, 

depending on the nature of the change,
972

 because of s 6 of 

the Australia Act 1986 (Cth), s 106 of the Commonwealth 

Constitution, and possibly, s 2 of the Constitution Act 1889 

(WA). 

 

In the end, it is evident that the Grundnorm resides in a multi-layered, 

federal, composite, statutory complex that involves different elements 

according to the circumstances of constitutional change. 

 

                                                 
970

  Page 270. 
971

  These include the various conditions laid down in the Constitution Act 1889 

(WA), s 73; the EDA 1947 (WA), s 13; the Commonwealth Constitution, 

ss 51(xxxviii) and 128; and the Australia Act 1986 (Cth), s 15. 
972

  That is, whether it relates to a parliamentary element or not. 
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To so conclude leaves much unclarified.  Fundamental issues remain. 

What does the term ‘State’ mean?
973

 The State Parliament, the 

executive Government, the ‘people of the State’, the 'Crown in right of 

the State', or what? What is the relationship between the ‘people of the 

State’ and those residents of the State who vote in a federal referendum 

as part of the ‘people of the Commonwealth’?
974

 If the ultimate 

constitutional sovereign in Australia is defined in terms of the 

Commonwealth Constitution, what is the latter’s relationship with s 15 

of the Australia Acts 1986 (Cth and UK)? 

 

The indeterminacy of these issues leads to the second conclusion.  The 

High Court, in Marquet, has, through a wide interpretation of a 

relatively confined manner and form provision,
975

 markedly enhanced 

the scope of such provisions to fetter the competence of State 

parliaments to alter their own constitutions. Combined with the 

unresolved nature of the conceptual conundrums that have been 

explored in this Chapter, it is unlikely that Marquet (HC) has 

staunched the flow of further manner and form challenges emanating 

from Western Australia. Possibly, it might encourage manner and form 

challenges elsewhere.
976

 

 

  

                                                 
973

  This question was posed by Deane and Toohey JJ in Leeth v The 

Commonwealth (1992) 174 CLR 455, 484. 
974

  To ask that question poses the issue, as yet unresolved, that was raised by 

Gummow J in McGinty v Western Australia (1996) 186 CLR 140, 297. This 

is: Can a provision such as s 73(2) of the Constitution Act 1889 (WA) 

(which introduced a referendum requirement where certain changes are to 

be made to the WA Constitution) be validly enacted unless the bill 

introducing it is enacted according to its own prescription?   
975

  The issues regarding s 13 of the EDA 1947 (WA) were concerned with a 

specific, isolated manner and form provision. In that sense, s 13 is 

anomalous. It protects a narrow set of electoral boundary provisions that 

stand apart from many other related provisions at the heart of the State’s 

electoral system, but which have no equivalent manner and form protection. 
976

  The enactment of the Constitution (Parliamentary Reform) Act 2003 (Vic), 

for example, might stimulate manner and form challenges in that State. 
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CHAPTER TEN 

 
THE FUTURE OF MANNER AND FORM 

RESTRICTIONS IN THE WESTERN 

AUSTRALIAN CONSTITUTION 

 

 

A. SUMMARY OF CONCLUSIONS 

 
To seek conclusions from this survey of the High and the WA Supreme 

Courts’ interpretation of the key elements of the West Australian 

Constitution is problematic.  

 

This analysis has shown that on the six occasions that the High Court 

has considered manner and form provisions in the Western Australian 

constitution it has held them ineffective to invalidate legislative 

measures in three cases (Clydesdale, Wilsmore and Yougarla), and 

effective once (Marquet). On the other two occasions the results were 

mixed: Stephens, upholding an implication of freedom of political 

communication; McGinty denying an implication of electoral equality. 

Given that array, generalisations are difficult to draw. Some broad 

observations, however, can be ventured.  

 

First, and probably most securely: the decisions of the High Court and 

Supreme Court clearly establish that the relevant manner and form 

provisions are justiciable.
977

 

 

Second, concerning the boundaries and content of the Western 

Australian ‘constitution’, the High Court has yet to determine the 

                                                 
977

  See Chapter Eight. Arguably, for the reasons given there, both the High 

Court and the Supreme Court in Marquet could have exercised their 

discretion to ensure that the litigation was structured on a more secure 

foundation. This was, first, as regards the contesting parties and, second, the 

time at which the suit was accepted as admissible to the Chapter III 

jurisdiction those Courts were exercising. 
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definitive profile of that constitution.  However, the Court’s cautious 

excursus into the terrain of s 106 of the Commonwealth Constitution 

indicates that, while the Constitution Act 1889 continues to be the 

‘keystone of the [Western Australian] constitutional arch’,
978

 that Act 

does not exhaust the range of statutes that comprise the WA 

‘constitution’.
979

  In that regard, the vexing issue of the interrelation of 

the State and Commonwealth constitutions remains a matter of 

conjecture. 
980

 

 

Thirdly, though not developed into a coherent theory, it is evident that 

State manner and form issues have a federal dimension. Federal 

considerations cannot be divorced from State constitutional affairs, 

whether parliamentary or litigious. One consequence is clear: manner 

and form adjudication falls within the domain of federal jurisdiction.
981

  

Beyond that, the High Court’s pronouncements on the relationship 

between the Commonwealth and State constitutions stimulate further 

conjecture, not enlightenment.
982

   

 

This is especially so regarding the fundamental question: Where does 

ultimate legal sovereignty over the Western Australian Constitution 

                                                 
978

  The Constitution Act 1889 was so described by Wilson J in Western 

Australia v Wilsmore (1882) 149 CLR 79, at 93. 
979

  See the discussion of Yougarla in Chapter Four, McGinty in Chapter Five, 

and Marquet in Chapter Six. In fact, it is clear from Attorney General (WA) 

v Marquet ((2003) 202 ALR 233 that other statutes, such as the EDA 1947, 

are included. 
980

  See Chapter Nine. Since the State Constitution is ‘subject to’ the 

Commonwealth Constitution, the latter must form part of the State’s 

‘constitution’ in the wider sense 
981

  Although the Full Supreme Court in Western Australia v Wilsmore [1981] 

WAR 179 (concerning appeals to the Privy Council) established this 

proposition, the implications have not been worked out in later cases. See 

comments in Chapter Six regarding federal jurisdiction and its possibly 

problematic application to the Marquet litigation. 
982

  These observations were expanded in Chapter Nine. They embrace the 

residue of issues concerning the wider set of complex relationships between 

the State’s constitutional regime and other statutes, such as the Australia 

Acts (UK and Cth). They include the continuing force of the Commonwealth 

of Australia Constitution Act 1900 (Imp) and, possibly, the Constitution of 

Western Australia Act 1890 (Imp). 
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reside?  The High Court, arguably, has yet to determine definitively 

whether the Commonwealth Constitution, the State Constitution, or 

some hybrid amalgamation of these two, is the ultimate source of 

constitutional authority for Western Australia.
983

 

 

The related question: why should courts hold invalid measures to alter 

the State‘s Constitution that do not comply with manner and form 

requirements, admits of a mixed answer. Manner and form restrictions 

on altering provisions concerning the constitution, powers and 

procedures of Parliament will be enforced by virtue of s 6 of the 

Australia Act(s). Restrictions on changing other elements of the 

Constitution have a less certain foundation. 

 

In part, these residual ambiguities are the result of the piece-meal way 

each case has presented specific issues for determination. Only in 

grappling incidentally
984

 with such issues have questions of ultimate 

sovereignty emerged. Inconsistencies among members of the High 

Court in their approach to constitutional interpretation have also made 

outcomes in this area difficult to predict.
985

 Shifts in the High Court’s 

approach to interpretation of manner and form provisions have 

contributed to its inability to develop some comprehensive, informing, 

meta-principles.
986

 In the process, no single, grand theoretical vision of 

Australia’s constitutional schema has emerged. 

                                                 
983

  See Chapter Nine. 
984

  That is, where resolution of the primary question, whether legislation has 

breached a manner and form provision, entails a second order inquiry, such 

as the validity of the manner and form requirement itself. An example is, in 

Marquet (HC), whether s 13 of the EDA 1947 (WA) is binding by virtue of 

s 6 of the Australia Act 1986 (Cth). 
985

  As JA Thomson, ‘State Constitutional Law: Gathering the Fragments’ 

(1985) 16 University of Western Australia Law Review 90, at 93, suggests, 

State constitutions have a special quality and an organic status that warrants 

a different interpretation from ordinary legislation. However, that 

conclusion still leaves wide judicial discretion to determine what 

significance that has in particular matters. 
986

  See the comments on the High Court’s interpretative approaches in Chapters 

Four, Five and Six.  
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Three interpretive phases can be discerned among the six principal 

cases.   

 

In Clydesdale and Wilsmore the High Court, disinclined to invest 

manner and form issues with undue gravity, adopted a narrow, 

literalistic approach.  

 

Stephens and McGinty straddled the watershed between the Mason 

Court’s invocation of implied restrictions (successful in Stephens) and 

the Brennan Court’s revisionist halting of further developments in that 

field (leading to rejection in McGinty).   

 

Yougarla and Marquet disclose an uncertain return to a stricter 

textualism. In Yougarla, the black letter reading of the relevant 

Imperial statutes
987

 confirmed the trend to read down manner and form 

restrictions in the light of their fading colonial historic origins. In 

Marquet, however, manner and form restrictions were given 

rejuvenated force. This was because the majority judgments aligned 

and combined two different elements; first, black letter textualism; 

second, a purposive approach that elevated the historic, arguably 

mistaken, early 20
th

 century intentions of the legislature, to prime 

consideration. 

 

For the reasons given in Chapter Six, the result of Marquet (HC) is 

somewhat unsatisfactory.  Extending strict textualism, combined with 

wide scope for purposive intention, presents a prospect of future 

manner and form litigation becoming something of a forensic lottery. 

                                                 
987

  The Australian Government Acts of 1842 and 1850 and the Western 

Australia Constitution Act 1890. 
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This will become evident if any of the unresolved issues exposed in 

Marquet return to haunt the Court.
988

 

 

B. A THESIS VINDICATED? 

 

In Chapter One a hypothesis was stated which had two elements.  First, 

although judicial interpretation of the West Australian manner and 

form provisions could have presented a vision of Australia’s 

constitutional development towards nationhood that has not occurred. 

It is submitted that, for the greater part, that hypothesis has been 

vindicated.
989

  

 

Second, the decisions, especially in the Supreme Court, have largely 

reflected conservative assumptions consistent with the colonial origins 

of the manner and form provisions.  It is submitted that the survey 

conducted in this thesis has only partially established that proposition. 

It is largely true of the Supreme Court decisions. However, recent High 

Court decisions have been ambivalent.   

 

Prior to Marquet, the High Court appeared to interpret manner and 

form provisions narrowly.
990

 Confined to the diminishing residue of 

the Constitution Act 1889 itself, s 73(1) of that Act represented no 

significant fetter on the Western Australian Parliament’s power to alter 

the State’s Constitution.  Section 73(2) of that Act had a potentially 

                                                 
988

  These include whether the recent electoral redistribution may be invalid 

given the composition of the Electoral Distribution Commission.  
989

  It is perhaps arguable that the joint judgment in Attorney General (WA) v 

Marquet (2003) 202 ALR 233 exhibited a national perspective on 

Australia’s constitutional system in holding that s 6 of the Commonwealth’s 

Australia Act 1986 controlled State manner and form limitations on 

constitutional alteration. It is, arguably, a rather singular and isolated 

example. 
990

  Throughout the period 1980 to 1999
 
encompassing Wilsmore to Yougarla, 

the Supreme Court of Western Australia arguably took an even more black 

letter approach than the High Court. As with the High Court, the Supreme 

Court’s decision in Marquet may presage a more substantial operation of, at 

least, some manner and form limitations. 
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wider scope, extending beyond matters strictly within the ambit of the 

Act. The matters covered by that sub-section, however, while 

important, were considered to be fairly discrete, so that the provision 

left the greater bulk of constitutional provisions to amendment by 

simple majority. Those assumptions now require reconsideration.  

 

Clearly, s 13 of the EDA 1947, post-Marquet, represents a substantial 

inhibition on rational democratic reform in Western Australia. Section 

73(2) of the Constitution Act 1889 presents a different kind of problem. 

It imposes a referendum requirement upon certain kinds of 

constitutional changes but was not itself enacted by referendum. It is 

therefore vulnerable to legal challenge on the ground advanced by 

Gummow J in McGinty.
991

  

 

Finally, almost as a truism, it is evident that the extent to which the two 

courts have held the manner and form provision in the Western 

Australian Constitution to be binding is closely related to how the 

judges, individually and collectively, have interpreted the relevant 

provisions.  In that respect, static textualism
992

 has dominated.  No 

sense of how such provisions are consistent with, or can be reconciled 

with, evolving institutions of State government, has emerged.  In 

particular, there has been no concerted theory of the role procedural 

constraints should have in terms of impeding democratically supported 

change. 

 

Marquet (HC) is the best example.  In one respect it presages an 

autochthonous theory of Australian constitutionalism as a self-

contained system of rules. However, the High Court majority in that 

case reverted to a positivist interpretation that gives prominence to the 

                                                 
991

  (1996) 186 CLR 140, 297.  
992

  Static textualism refers to judges giving prime consideration to text without 

regard to dynamic developments in the State’s system of government. 
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colonial origins of particular manner and form provisions.
993

 If 

Marquet is the standard, it is possible that, in future, each manner and 

form provision will be interpreted in its specific legislative context, 

unrelated to any wider theory of the place of State constitutions as part 

of an integrated, national, constitutional scheme. 

 

C. RECOMMENDATIONS 

 
Viewed comprehensively the three manner and form provisions that 

presently apply in Western Australia lack coherence and consistency of 

principle. They are also fraught with continuing constitutional 

uncertainty. The recent approach of the High Court to manner and 

form provisions in the Western Australian Constitution leaves their 

status ambiguous and uncertain.  

 

Furthermore, as foreshadowed in Chapter Six, some sensible 

constitutional amendments, previously regarded as not needing to 

observe special procedures to be enacted, may now fall within the 

penumbra of sub-secs 73(1) and (2). Proposals to incorporate in the 

State Constitution express guarantees of freedoms, such as that of 

political speech, or to protect any changes to the system of responsible 

government (such as the institution of a Western Australian republic), 

also arguably need to stand on a more certain constitutional 

foundation.  

 

                                                 
993

  As discussed in Chapters Six and Nine, the High Court majority opinions in 

Attorney General (WA) v Marquet (2003) 202 ALR 233 manage to straddle 

the divide. They emphasise the 1986 ‘settlement’ between the United 

Kingdom, Commonwealth and State governments, resulting in the Australia 

Acts1986 (UK and Cth), as embedding Australia’s constitutional system in 

Australian sources. Ironically, however, they dispose of the key issue, 

whether the WA Parliament needed to observe the requirements of s 13 of 

the EDA 1947 (WA), by adopting an interpretative approach that reflects the 

early 20
th

 century origin of that provision’s predecessor. 
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Finally, if, in future, further or different manner and form restrictions 

are to be imposed on the Parliament’s constitutional alteration 

power,
994

 the voters of the State should be required to endorse 

whatever restraints are to be imposed on future Parliaments.
 995

 

 

Given these considerations, what steps, if any, should be taken to set 

constitutional change in Western Australia on a more rational and 

secure foundation? 

 

It is recommended, as the primary response, that a reconstructed 

‘Constitutional Statute’, including clearly defined manner and form 

limitations on future change,
996

 should be settled in consultation with 

the ‘people of Western Australia’.
997

 Both Houses of Parliament should 

pass the resulting proposed law by absolute majorities.  It should then 

be submitted to the electorate for approval at a State referendum. 

 

Secondly, consideration should be given to placing the resulting 

constitutional measure on a basis of ultimate security. This could be 

done by requesting the Commonwealth Parliament to enact 

confirmatory legislation, under s 51(xxxviii) of the Constitution, to 

ensure that the provisions of the State Act are binding.
998

 Politically, 

however, the involvement of the Commonwealth may render the 

proposal unacceptable. Given the political difficulties of securing 

                                                 
994

  For example, the two kinds of procedural stipulations employed at present, 

absolute majorities for less serious changes, referendum for ‘fundamental’ 

alterations, could be incorporated. 
995

  In accordance with the view expressed by Gummow J in McGinty, 186 CLR 

140, at 297.  
996

  These could include provisions as to their judicial enforcement. 
997

  This need not be an extensive exercise. Representative conferences 

comprising elected delegates could deliberate on and endorse, a bill passed 

by the Parliament, hopefully with a wide measure of bipartisan support. This 

would combine the essential elements of the Constitution Act 1889 (WA) 

and the CAAA 1899 (WA).  
998

  Legally, by virtue of s 109 of the Commonwealth Constitution, it would 

protect the State Constitution from amendments not consistent with the State 

Act. 
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bipartisan support for the basic State Act in the first place, reinforcing 

Commonwealth legislation may prove a constitutional bridge too 

far.
999

 

 

If successful,
1000

 a more effective, secure and coherent system of 

manner and form limitations would constrain future alterations to key 

elements of the Western Australian Constitution. The result would 

have greater legal certainty and democratic legitimacy. It would also 

‘constitutionalise’ the sovereignty of the ‘people of Western Australia’ 

as the prime constitutional foundation of the State constitution. 

 

 

 

 

 

 

 

 

 

 

                                                 
999

  This would certainly be the case if the Commonwealth Parliament purported 

to rely on any head of legislative power other than s 51 (xxxviii). 
1000

  Sceptics will argue that this proposal is too optimistic and fails to take into 

account the inherent conservativism of the Western Australian electorate. 

Two things can be said in response. The first is that even if the status quo is 

maintained, including the referendum requirement, it is more legitimate to 

do so with the approval of the people. Secondly, if the proposed legislation 

were not approved at a State referendum, resort could then be had to 

alternative modes of change, including a Commonwealth law enacted, at the 

request of the State Parliament, pursuant to s 51(xxxviii) of the 

Commonwealth Constitution.  
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APPENDIX 

Constitution Act 1889 (WA)  

Section 70 

There shall be payable to Her Majesty, in every year, out of the 

Consolidated Revenue Fund the sum of Five thousand pounds 

mentioned in Schedule C to this Act to be appropriated to the 

welfare of the Aboriginal Natives, and expended in providing 

them with food and clothing when they would otherwise be 

destitute, in promoting the education of Aboriginal children 

(including half-castes), and in assisting generally to promote 

the preservation and well being of the Aborigines. The said 

annual sum shall be issued to the Aborigines Protection Board 

by the Treasurer on warrants under the hand of the Governor, 

and may be expended by the said Board at their discretion, 

under the sole control of the Governor, anything in ‘The 

Aborigines Protection Act, 1886’, to the contrary 

notwithstanding.  Provided always, that if and when the gross 

revenue of the Colony shall exceed Five hundred thousand 

pounds in any financial year, an amount equal to one per 

centum of such gross revenue shall, the purposes of this 

section, be substituted for the said sum of Five thousand 

pounds in and for the financial year next ensuing. 

If in any year the whole of the said annual amount shall not be 

expended, the unexpected balance thereof shall be retained by 

the said Board, and expended in the matter for the purposes of 

four said in any subsequent year. 

 

Section 73 

(1) Subject to the succeeding provisions of this section, the 

Legislature of the Colony shall have full power and authority, 

from time to time, by any Act, to repeal or alter any of the 

provisions of this Act. Provided always, that it shall not be 

lawful to present to the Governor for Her Majesty’s assent any 

Bill by which any change in the Constitution of the Legislative 

Council or of the Legislative Assembly shall be effected, 

unless the second and third readings of such Bill shall have 

been passed with the concurrence of an absolute majority of the 
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whole number of the members for the time being of the 

Legislative Council and the Legislative Assembly respectively. 

Provided also, that every Bill which shall be so passed for the 

election of a Legislative Council at any date earlier than by 

Part III provided, and every Bill which shall interfere with the 

operation of sections 69, 70, 71, or 72, or of Schedules B, C, 

or D, or of this section, shall be reserved by the Governor for 

the signification of Her Majesty’s pleasure thereon.  

(2) A Bill that —   

(a) expressly or impliedly provides for the abolition of or 

alteration in the office of Governor; or  

(b) expressly or impliedly provides for the abolition of the 

Legislative Council or of the Legislative Assembly; or  

(c) expressly or impliedly provides that the Legislative Council 

or the Legislative Assembly shall be composed of members 

other than members chosen directly by the people; or  

(d) expressly or impliedly provides for a reduction in the 

numbers of the members of the Legislative Council or of the 

Legislative Assembly; or  

(e) expressly or impliedly in any way affects any of the 

following sections of this Act, namely —   

sections 2, 3, 4, 50, 51 and 73,  

shall not be presented for assent by or in the name of the Queen 

unless —   

(f) the second and third readings of the Bill shall have been 

passed with the concurrence of an absolute majority of the 

whole number of the members for the time being of the 

Legislative Council and the Legislative Assembly, 

respectively; and  

(g) the Bill has also prior to such presentation been approved 

by the electors in accordance with this section,  

and a Bill assented to consequent upon its presentation in 

contravention of this subsection shall be of no effect as an Act.  

(3) On a day fixed by the Governor by Order in Council, being 

a day not sooner than 2 months, and not later than 6 months, 

after the passage through the Legislative Council and the 

Legislative Assembly of a Bill of a kind referred to in 

subsection (2), the question for the approval or otherwise of the 

Bill shall be submitted to the electors qualified to vote for the 
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election of members of the Legislative Assembly according to 

the provisions of the Electoral Act 1907.  

(4) When the Bill is submitted to the electors the vote shall be 

taken in such manner as is fixed by law.  

(5) If a majority of the electors voting approve the Bill, it shall 

be presented to the Governor for assent by or in the name of 

the Queen.  

(6) Any person entitled to vote at a general election of 

members of the Legislative Assembly is entitled to bring 

proceedings in the Supreme Court for a declaration, injunction 

or other remedy to enforce the provisions of this section either 

before or after a Bill of a kind referred to in subsection (2) is 

presented for assent by or in the name of the Queen. 

 

Interpretation Act 1984 (WA) 

Section 76A 

(1) Each provision of an Act or subsidiary legislation enacted 

or made, or purporting to have been enacted or made, before 

the commencement of the Australia Acts —   

(a) has the same effect as it would have had; and  

(b) is as valid as it would have been,  

if the Australia Acts had been in operation at the time of its 

enactment or making, or purported enactment or making.  

(2) Subsection (1) is not intended to, and is not to be given 

effect so as to —   

(a) invalidate any enactment that was valid immediately before 

the commencement of the Australia Acts; or  

(b) invalidate any Act because it was assented to by the 

Sovereign rather than the Governor. 
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Western Australia Constitution Act 1890 

(Imp) 

 
Section 2 

 
From the day of the proclamation of this Act in the colony of 

Western Australia so much on such parts of the several Acts 

mentioned in the Second Schedule to this Act as relate to the 

colony of Western Australia and our apartment to the 

scheduled Bill shall be repealed. 

   

Provided as follows: 

 

(a) The provisions of the Acts of the session held in the 

thirteenth and fourteenth years of Her Majesty, chapter 

fifty-nine, another session held in the fifth and sixth years 

of Her Majesty, chapter seventy-six (being two of the Acts 

mentioned in the said schedule), which relate to the giving 

or withholding of Her Majesty’s assent to Bills, and the 

reservation of Bills for the significant of Her Majesty’s 

pleasure thereon, and the instructions to be conveyed to 

Governors for their guidance in relation to the matters 

aforesaid, and the disallowance of Bills by Her Majesty, 

shall apply to Bills to be passed by the Legislative Council 

and Assembly constituted under the scheduled Bill and 

this Act, and by any other legislative body or bodies that 

may at any time hereafter be substituted for the said 

Legislative Council and Assembly. 

 

(b) So much of the two last-mentioned Acts as relates to the 

constitution, appointment, and powers of the Legislative 

Council of the colony of Western Australia shall continue 

in force until the first writs have been issued for the 

election of members to serve in the Legislative Assembly 

in pursuance of the provisions of the scheduled Bill, but 

no longer. 
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Western Australia Constitution Act 1890 

(Imp) 
 

Section 5 

 
It shall be lawful for the legislature of the time being of 

Western Australia to make laws altering or repealing any of the 

provisions of the schedule Bill in the same manner as any other 

laws for the good government of that colony, subject, however, 

to the conditions imposed by the scheduled Bill on the 

alteration of the provisions thereof in certain particulars until 

and unless those conditions are repealed or altered by the 

authority of that legislature. 

 

Australia Act 1986 (Cth) 

 

Section 2 

 

 (1) It is hereby declared and enacted that the legislative powers 

of the Parliament of each State include full power to make laws 

for the peace, order and good government of that State that 

have extra-territorial operation. 

  

(2) It is hereby further declared and enacted that the legislative 

powers of the Parliament of each State include all legislative 

powers that the Parliament of the United Kingdom might have 

exercised before the commencement of this Act for the peace, 

order and good government of that State but nothing in this 

subsection confers on a State any capacity that the State did not 

have immediately before the commencement of this Act to 

engage in relations with countries outside Australia. 

  

Section 6 

Notwithstanding sections 2 and 3(2) above, a law made after 

the commencement of this Act by the Parliament of a State 

respecting the constitution, powers or procedure of the 

Parliament of the State shall be of no force or effect unless it is 

made in such manner and form as may from time to time be 
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required by a law made by that Parliament, whether made 

before or after the commencement of this Act. 
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