
 

 

 

Working in a new paradigm:  

Lawyers, Problem-solving courts and Therapeutic Jurisprudence in 

Western Australia  

 

 

 

 

Deen Graeme POTTER LLB 

This thesis is presented for the degree of Masters of Laws (Research) of the 
University of Western Australia 

Law School, University of Western Australia 

Submitted 2010 

 

 



Abstract 

Therapeutic jurisprudence examines the impact that court processes have upon an individual’s 

overall well-being. By engaging the ‘lens’ of therapeutic jurisprudence it may be seen that 

some court processes can have a negative impact upon the physical, psychological and social 

wellbeing of those who are caught within the wheels of justice. Therapeutic jurisprudence 

promotes the use of court processes as vehicles towards healing. Where court processes can 

be seen to have anti-therapeutic results procedural change is encouraged.  

One practical manifestation of the application of therapeutic jurisprudence is the problem-

solving court. These courts are most prevalent in the criminal jurisdiction and include family 

violence courts, drug courts and Indigenous community courts. Problem-solving courts utilise 

an inter-disciplinary, team-based approach to case-manage offenders through a rehabilitative 

process that engages the court as the hub of positive interaction. As will be seen from the 

research conducted for this paper these courts appear to be in stage of transition as they, and 

the principles of therapeutic jurisprudence, seek to cement their place in the legal and 

jurisprudential landscape.  

The expansion of problem-solving courts, particularly within the Western Australian criminal 

justice system, has been incremental but rapid. Into this brave new world steps the legal 

practitioner who is expected to adapt their practice of the law to an inter-disciplinary, team-

based approach that places, at its centre, the holistic wellbeing of their client. This research 

paper examines the issues that the West Australian legal profession faces in being required to 

rapidly up-take new skills that enable competent practice in this challenging environment so 

removed from traditional approaches to the practice and procedures of criminal law.  

Having established the foundation principles of therapeutic jurisprudence, demonstrated their 

application in practice in problem-solving courts and examined the role of lawyers in these 

courts, this paper turns the ‘lens’ of therapeutic jurisprudence onto one area of the criminal 

justice system that appears to have undergone little change or adaptation, that is the process 

of entering a plea of guilty or not guilty to a charge. Accused persons enter a plea of guilty for a 

variety of reasons and not all pleas of guilty are true indicators of guilt. Survey results received 

as a result of research conducted for this paper suggest that lawyers are either assisting or well 

aware of individuals, apparently in significant numbers, entering pleas of guilty to avoid the 

potential anti-therapeutic consequences of proceeding to a defended trial despite the validity 

of these pleas being questionable. These ‘pleas of convenience’ appear to be a regular feature 

in the landscape of the Western Australian criminal justice system. Further, the survey results 



suggest that lawyers are searching for new tools to assist them avoid inherent practical and 

ethical dilemmas in advising and representing clients in these circumstances.   

The thesis of this paper is that if, as the survey results suggest, ‘pleas of convenience’ are 

common place within the criminal justice system, they should, firstly, be formally 

acknowledged through legislative amendment and, secondly, incorporated within the 

processes of courts, in particular problem-solving courts. The concept of ‘acceptance of 

responsibility’ or a more formal ‘no contest’ plea could be developed as methods of dealing 

with ‘pleas of convenience’. This would accord with the primary aim of therapeutic 

jurisprudence to adapt processes to minimise their unintended, anti-therapeutic effects. By 

taking this approach to the realities of practice, lawyers will be better placed to advise their 

clients as to available options 

Further, problem-solving courts generally require a plea of guilty to have been entered or 

indicated before admission to their innovative specialist programs is permitted. By removing 

this potential procedural barrier to accessibility, problem-solving courts will become available 

to a wider group of offenders who are willing to accept responsibility for their offending 

behaviour but for a variety of complex reasons may be unable to formally enter a plea of 

guilty.  

It would seem that there is now some firm evidence to suggest that a third option plea should 

be made available to accused persons. It appears that this is an aspect of the criminal justice 

system that warrants further investigation and is ripe for reform. In doing so, the criminal 

justice system will be adapting its processes to enhance rehabilitative options and minimise 

anti-therapeutic consequences. 
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A. Introduction 

Traditional approaches to procedure and sentencing within the criminal justice system tend to 

be adversarial, detached, punitive and reactionary.1 The adversarial nature of the process 

creates an inevitable tension between litigants seeking to achieve separate and distinct ends. 

In the criminal justice context the State will seek the most retributive punishment and the 

accused will seek the least invasive and least crushing disposition. In addition, elevated 

perceptions of crime and ensuring public confidence in the criminal justice system are external 

factors that have a tendency to inhibit a holistic approach to sentencing.2

The recent development of problem-solving or solution-focused Courts in Western legal 

systems marks a shift in how justice is defined, perceived and delivered.  In this model of 

criminal justice Courts focus sharply on the casual factors underlying an offender’s criminal 

behaviour. The Court is encouraged to use its powers and processes in a pro-active therapeutic 

fashion. The Court becomes a hub of inter-agency and professional collaboration.

 As a result, in 

arriving at a final sentence the primary focus of a sentencing Court will be on a punishment for 

criminal wrongdoing.  An individual offender’s historical and existing family and social 

dysfunction, substance dependence, psychological and mental health status and financial 

circumstances will be taken into account by a sentencing Court as personal factors mitigating 

the final sentence. However, under this traditional model any attempt to address underlying 

and inter-related casual factors is severely limited by the need to balance apparently 

competing aims of individual punishment and general deterrence with comprehensive 

individual and community rehabilitation.  

3 Its 

processes and procedures are engaged and adapted in a way that seeks to support and 

advance individual rehabilitation in a holistic fashion.4

                                                           
1 See Michael S King and Steve Ford, ‘Exploring the Concept of Wellbeing in Therapeutic Jurisprudence: 
The Example of the Geraldton Alternative Sentencing Regime’, (2006) eLaw Journal: Murdoch University 
Electronic Journal of Law (Special Series) 9, 10 
<

 Underpinning this pro-active and holistic 

approach is a practical recognition that a failure to provide comprehensive opportunities for 

intensive rehabilitation, will, in the absence of some ground breaking shift in lifestyle, attitude 

or opportunity on behalf of the offender, inevitably lead to ongoing contact with the criminal 

https://elaw.murdoch.edu.au/archives/issues/special/exploring.pdf> viewed 29 November 2010. 
 
2 See for example, David K Malcolm, ‘The Application of Therapeutic Jurisprudence to the Work of 
Western Australian Courts’ (2007) 17 Journal of Judicial Administration 127. 
 
3 See Harry Blagg, Problem-Oriented Courts: A Research Paper (Law Reform Commission of Western 
Australia, 2008), 2-3. 
 
4 See Michael S King, ‘Deterrence, Rehabilitation and Human Nature: The need for a holistic approach to 
offenders’ (2000) 24 Criminal Law Journal 335. 
 

https://elaw.murdoch.edu.au/archives/issues/special/exploring.pdf�
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justice system.5 That ongoing contact will necessarily result in pain, misery and cost to victims 

and the community. In addition, many offenders are parents and their offending behaviour 

often sets the benchmark for their children.6 The ventilation of the crisis-point in Court is seen 

as a powerful opportunity to drive incentive to instigate change.7

In the USA the development of these so-called ‘problem-solving courts’ tended to be ad hoc 

and the initiative of a particular judicial officer rather than the result of a coordinated policy 

response or political initiative.

  

8 Whilst in Australia there has been some support from 

executive government most of these Courts have delivered their programs with levels of 

funding and resources that fail to fully take into account the intensive nature of the process.9 

Further, these alternative regimes have tended to be derided as weak responses to criminal 

behaviour because they lack any perceived retributive and/or punitive element.10

At the heart of the problem-solving court is the philosophy of therapeutic jurisprudence.

 

11 A 

definition of therapeutic jurisprudence is difficult to fully encapsulate in a single statement. 

With its foundation roots based in the mental health courts of the United States, it has been 

described as ‘an interdisciplinary approach to law that builds upon the basic insight that law is 

a social force that has inevitable consequences for  the mental health and psychological 

functioning of those it affects’.12

Therapeutic jurisprudence is a ‘lens’ through which all aspects of the legal process should be 

viewed and critiqued with the focus resting upon the positive and negative, or therapeutic and 

  

                                                           
5 Ibid. 
 
6 See especially Peggy C Giodarno, Legacies of Crime: A Follow-Up of the Children of Highly 
Delinquent Girls and Boys (Cambridge University Press, 2010). 
 
7 See Michael S King ‘What can Mainstream Courts Learn from Problem-Solving Courts’ (2007) 32 
Alternative Law Journal 91; see also Law Reform Commission of Western Australia, Court Intervention 
Programs, Consultation Paper, Project No 96 (2008) 27. 
 
8 See David Rottman and Pamela Casey, ‘Therapeutic Jurisprudence and the Emergence of Problem 
Solving Courts’ (1999) 240 National Institute of Justice Journal 13; see also King and Ford, above n 1. 

9 See for example, Lorana Bartels, ‘Challenges in mainstreaming speciality courts’, Trends and issues in 
crime and criminal justice (Australian Institute of Criminology, 2009); see also Law Reform Commission 
of Western Australia, Court Intervention Programs, Final Paper, Project No 96 (2009) 16 
 
10 See Law Reform Commission of Western Australia, Consultation Paper, above n 7, 31. 
 
11 See Michael S King, ‘Problem-solving Court Judging, Therapeutic Jurisprudence and Transformational 
Leadership’ (2008) 17 Journal of Judicial Administration 155. 
 
12 See Dennis P Stolle, David B Wexler, Bruce J Winik and Edward A Dauer, ‘Integrating Preventative 
Law and Therapeutic Jurisprudence: A Law and Psychology Based approach to Lawyering’ (1997-1998) 
34 Californian Western Law Review 15, 17. 
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anti-therapeutic impact that those forces have upon the individual.13 Therapeutic 

jurisprudence suggests that law should value psychological health, should strive to avoid 

imposing anti-therapeutic consequences wherever possible and, when consistent with other 

values served by the law, attempt to bring about healing and wellness.14 It is important to note 

that therapeutic jurisprudence should not overbear procedural fairness, individual and 

corporate accountability or the rule of law. Rather, therapeutic jurisprudence is an approach to 

the practice and implementation of law that seeks to maximise the opportunity for a more 

comprehensive resolution of a legal problem.15

This aim of this research paper is show how one particular aspect of the criminal justice system 

could be reformed to enhance and capitalise upon opportunities for the rehabilitation of 

offenders and their communities. The ‘lens’ of therapeutic jurisprudence is used to do this. 

 

Chapter 1 introduces the reader to the concept of therapeutic jurisprudence and some of its 

related terminology. The development and application of therapeutic jurisprudence in its birth 

place, the United States, is considered before moving onto a more detailed examination of the 

development and structure of problem-solving courts in Western Australia. The adoption and 

adaptation of the principles of therapeutic jurisprudence in this Australian jurisdiction forms 

the basis of a critique of therapeutic jurisprudence and problem-solving as an evolving 

concept.16

Chapter 2 provides an overview of the Survey that was conducted for the purpose of research 

for the paper. This Chapter also demonstrates the breadth of participants who were involved 

in the Survey. Research in this paper centres on West Australian lawyers practising criminal 

 The severe impact of the criminal justice system on Indigenous West Australians is 

noted and commented upon at length throughout this paper. The reader will hopefully gain an 

acute appreciation that there is a current and ongoing discussion in Western Australia about 

the future of problem-solving Courts. 

                                                           
13 See David B Wexler and Bruce J Winik, ‘Therapeutic Jurisprudence as a New Approach to Mental 
Health Law Policy Analysis and Research’ (1990-1991) 45 University of Miami Law Review 979, 981-
984; see also David B Wexler, ‘Therapeutic Jurisprudence: An Overview’ (2000) 17 Thomas M Cooley 
Law Review 125 <http://www.law.arizona.edu/depts/upr-intj/intj-o.html> viewed 29 November 2010. 
 
14 See Michael S King, ‘Therapeutic Jurisprudence in Australia: New Directions in courts, legal practice, 
research and legal education’ (2006) 15 Journal of Judicial Administration 129, 130, quoting Bruce J 
Winik, ‘A Therapeutic Model for Civil Commitment’ in Kate Diesfeld and Ian Frecklton (eds), 
Involuntary Detention and Therapeutic Jurisprudence: International Perspectives on Civil Commitment’ 
(Ashgate Publishing, 2003) 26. 
 
15 See King, ‘Therapeutic Jurisprudence in Australia: New Directions’, above n 14, 130. 
 
16See, eg, Arie Freiberg., ‘Therapeutic Jurisprudence in Australia: Paradigm Shift or Pragmatic 
Incrementalism’, (2003) 20 Law In Context 6, 9. 

http://www.law.arizona.edu/depts/upr-intj/intj-o.html�
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law. The survey of West Australian lawyers aims to determine their perceptions of and 

involvement in problem-solving courts and their knowledge and practice of the principles of 

therapeutic jurisprudence. The survey also seeks to determine whether principles of 

therapeutic jurisprudence are being employed by legal practitioners within the confines of the 

more traditional criminal legal process. The survey asks whether these legal practitioners see 

themselves as employing new skills requiring specialist training. The collation of such 

information will provide important data in determining the specific training needs of West 

Australian lawyers. 

Chapter 3 examines the evolving role of legal practitioners as they navigate the new paradigm 

of criminal justice. The principles of therapeutic jurisprudence are critical to the operation and 

ultimate success of these problem-solving courts. Lawyers working in problem-solving courts 

are encouraged to identify with these principles and be committed to extending their legal 

services beyond traditional roles and responsibilities.17

Chapter 4 provides an example of the ‘lens’ of therapeutic jurisprudence in action. Given that 

therapeutic jurisprudence recognises that some court processes may have anti-therapeutic 

consequences, research is conducted examining the prevalence of pleas of guilty being 

entered by an accused for the purpose of avoiding the ‘anti-therapeutic’ consequences of a 

drawn out and uncertain trial process.

 However, without any specific training 

West Australian practitioners of criminal law have, generally, had to simply adapt their practice 

of law to judicially and managerially-driven problem-solving courts. The importance of relevant 

clinical legal education and ongoing professional development is, therefore, highlighted as an 

issue requiring immediate attention. 

18

                                                           
17 See, eg, David B Wexler, ‘Therapeutic Jurisprudence and the Rehabilitative Role of the Criminal 
Defence Lawyer’ (2004-2005) 17 St Thomas Law Review 743; see also David B Wexler, ‘Therapeutic 
Jurisprudence Review: A Tripartite Framework for Incorporating Therapeutic Jurisprudence in Criminal 
Law Education, Research and Practice’ (2005) 7 Florida Coastal Law Journal 95; see also Michael S 
King, ‘Therapeutic Jurisprudence and Criminal Law Practice: A Judicial Perspective’ (2007) 31 Criminal 
Law Journal 12. 

 The survey results suggest that these ‘pleas for 

convenience’ are commonplace within the Western Australian criminal justice system. The 

survey results further indicate that lawyers are struggling with these situations and are looking 

for additional tools to enable them to better represent their clients. It is posited that ‘pleas for 

convenience’ need to be recognised for the ethical dilemma that they represent for the 

practicing lawyer. They should not be ignored or, alternatively, spoken about as if they are an 

aberration and an ethical sin to which professional shame should attach.  

18 See generally Kathy Mack and Sharyn Roach Anleu, Pleading Guilty: Issues and Practices (Australian 
Institute of Judicial Administration, 1995). 
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A lawyer who assists the client in assessing the ‘therapeutic’ benefits of a ‘plea for 

convenience’ against the anti-therapeutic effects of rigid application of ethical and 

conventional considerations is, in fact, acting in the best interest of their client in a holistic, 

therapeutic jurisprudential sense. Further, current therapeutic jurisprudence models are 

generally insistent on a formal admission of guilt by an accused before acceptance into the 

rehabilitative opportunity provided by the problem-solving court. As a result there seems to be 

a conflict between the ‘plea for convenience’ and the stated aims of therapeutic 

jurisprudence.  

Chapter 5 is entitled ‘The Way Forward’ and draws together and summarises the whole of the 

research findings including the results of review of the academic literature and the Survey. In 

this Chapter two concepts are advanced. Firstly, in respect of the more general discussion 

surrounding the future of problem-solving Courts it is suggested that it is time to move 

towards notions of transformative justice. Secondly, in respect of the more specific issue of 

‘pleas for convenience’ an alternative plea should be made available to accused persons, that 

being an ‘acceptance of responsibility’. It is suggested that if ‘pleas for convenience’ are given 

appropriate recognition then, within a therapeutic jurisprudential framework, they can 

contribute significantly to an enhanced and better targeted application of the work of 

problem-solving courts. 

The research conducted for the purposes of this paper is a review and analysis of the relevant 

academic literature as well as providing an insight into the day-to-day lives of lawyers 

practising criminal law against the unique backdrop that is Western Australia. It is hoped that 

the results of the following discussion can contribute to policy and practical measures aimed at 

developing long-term community-based solutions which minimise the incidence and effect of 

criminal behaviour and maximise the opportunities for transformative  rehabilitation. 



 1 

Chapter 1 – 

  

Defining Therapeutic Jurisprudence and Problem-Solving Courts 



 2 
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A. Introduction 

The 3rd International Conference on Therapeutic Jurisprudence was held in Perth, Western 

Australia. The Conference theme was “Transforming Legal Processes in Court and Beyond”. At 

the time Western Australia had developed a reputation of being at the leading edge of the 

implementation of the principles of therapeutic jurisprudence.1 The conference drew 

international delegates and participants from a wide variety of professional backgrounds and 

included Chief Justices of State Supreme Courts, Judges of District and County Courts, 

magistrate’s, professors, psychologists, social workers, mediators, doctoral candidates, 

lawyers, police and senior executives involved in the administration of justice. They had 

gathered to discuss, debate and present on the issues that are said to fall within the ambit of 

‘Therapeutic Jurisprudence’, a relatively new approach to the way legal systems interact with 

their community. The topics under discussion encompassed the application of therapeutic 

jurisprudence in mental health courts, criminal courts, specialist domestic violence courts and 

drug courts – the so-called ‘problem solving courts’. As the conference developed, a detailed 

examination was undertaken as to the application and importance of therapeutic 

jurisprudence to the work of family and civil courts, corporate and contract law, the role that it 

is playing in juvenile justice in Pakistan, in combating sexual violence in Africa, in truth and 

reconciliation commissions in South Africa, in international criminal justice and the role it can 

play in empowering women, Indigenous peoples and gays and lesbians.2 Empirical research 

challenges were acknowledged3

 

, however, the expansive nature of this philosophy became 

increasingly clear. 

This Chapter considers the rise of therapeutic jurisprudence and examines the development of 

problem solving-courts as a practical manifestation of the principles of therapeutic 

jurisprudence, particularly in Western Australia. It is clear that these courts are in a stage of 

                                                 
1 “Transforming Legal Processes in Court and Beyond” 3rd International Conference on Therapeutic 
Jurisprudence, 4-7  June 2006, Perth, Western Australia; see especially International Network on 
Therapeutic Jurisprudence <http://www.arizona.law.edu/depts/upr-itntj/> and Australasian Therapeutic 
Jurisprudence Clearing House  <http://www.aija.org.au/research/australasian-therapeutic-jurisprudence-
clearinghouse.html > viewed 29 November 2010. 
 
2 See generally (2006) (Special Series) eLaw Journal: Murdoch University Electronic Journal of Law 
<https://elaw.murdoch.edu.au/archives/special_series.html> viewed 29 November 2010. 
 
3 See generally Lynne Roberts and David Indermaur, ‘Key Challenges in Evaluating Therapeutic 
Jurisprudence Initiatives’ (2006) 17 Journal of Judicial Administration 60; see also Rosemary Cant, Rick 
Downie and Darrell Henry, Report on the Evaluation of the Geraldton Alternative Sentencing Regime 
(Social Systems and Evaluation, 2004), 44; see also Heather Aquilina, Jennifer Sweeting, Helen Liedel, 
Victoria Williams and Craig Sommerville, Evaluation of the Aboriginal Sentencing Court of Kalgoorlie 
(Shelby Consulting, 2009) 37-79. 
 
  

http://www.arizona.law.edu/depts/upr-itntj/�
http://www.aija.org.au/research/australasian-therapeutic-jurisprudence-clearinghouse.html�
http://www.aija.org.au/research/australasian-therapeutic-jurisprudence-clearinghouse.html�
https://elaw.murdoch.edu.au/archives/special_series.html�
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transition. As a result there is an opportunity to infuse the discussion with additional concepts 

such as transformative justice to provide potentially wider and deeper benefits to the 

community as its seeks ways in which to achieve long term change in respect of offending 

behaviours. 

 

As the paper develops it will be seen that the ‘lens’ of therapeutic jurisprudence can be used 

to focus on very specific procedures or process of the law in action.  In particular, this research 

paper, in Chapter Four, will show that the entering of a plea of guilty by an accused person is 

not always a simple rationale choice but that there are many factors that impact upon a 

decision to enter a plea of guilty, even if it is not an accurate indicator of actual guilt. It will be 

shown that accused persons appear willing to accept guilt and the subsequent criminal penalty 

even though they may not be guilty of the offence charged. It would appear that these ‘pleas 

for convenience’ are being entered to avoid potential anti-therapeutic consequences of 

proceeding to a defended trial. As will be seen from the discussion immediately below the 

principles of therapeutic jurisprudence would suggest that this is a procedural failing which 

should be addressed, particularly if it would facilitate the rehabilitation of an accused willing to 

accept responsibility for their offending behaviour. 

B. What is Therapeutic Jurisprudence? 

Definitions of therapeutic jurisprudence have a tendency to be descriptive of a conceptual 

approach or philosophical inquiry.4  As a result there is a concern that the term itself is open to 

accusations of being no more than ‘pop-culture psycho babble’.5 Proponents of therapeutic 

jurisprudence working in the criminal justice system have been warned that they should be 

‘cautious about adopting the jargon of sociology and psychology in public debate about the 

criminal justice system, because of the real risk that the public might construe, or the media 

distort the message into “soft on crime and sympathetic to the causes of crime”’.6

 

 

                                                 
4 See Arie Frieberg ‘Therapeutic Jurisprudence in Australia: Paradigm Shift or Pragmatic 
Incrementalism’ (2003) 20 Law in Context 6, 7. 
 
5 See Law Reform Commission of Western Australia, Court Intervention Programs, Consultation Paper, 
Project No. 96 (2008) 8. 
 
6 See Wayne Martin, Chief Justice of Western Australia, Speech delivered to the 3rd International 
Conference on Therapeutic Jurisprudence, above n 1, 6 
<http://www.supremecourt.wa.gov.au/publications/pdf/TherapeuticJurisprudence-07062006.pdf> viewed 
29 November 2010. 
 

http://www.supremecourt.wa.gov.au/publications/pdf/TherapeuticJurisprudence-07062006.pdf�
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Therapeutic jurisprudence is often referred to as a set of principles that can be used to review 

and critique the practical application of the law.7

It is 

  

. . . the use of social science to study the extent to which a legal rule or practice promotes the 

psychological and physical well-being of the people it affects. It is the study of the role of law as 

a healing agent . . .TJ can be thought of as a ‘lens’ through which to view regulations and laws 

as well as the roles and behaviour of legal actors – legislators, lawyers, judges, administrators. 

It may be used to identify the potential effects of proposed legal arrangements on therapeutic 

outcomes. It is useful to inform and shape policies and procedures in the law and the legal 

processes. TJ posits that, when appropriate, the law can apply an ‘ethic of care’ to those 

affected.8

 

 

Therapeutic jurisprudence examines the therapeutic and non-therapeutic effects of court and 

other legal processes.9 Importantly, one of the things that therapeutic jurisprudence does do is 

to tease out some of the more subtle, unintended consequences of legal rules that may be 

anti-therapeutic.10 Therapeutic values are advanced and an ‘ethics of care’ is adopted.11

 

 

Therapeutic jurisprudence advocates the use of discoveries from the behavioural sciences to 

design legal processes that minimise any negative effect on an individual’s wellbeing as the 

individual progresses through the legal system. Along the way problems such as substance 

abuse, family and social dysfunction and domestic violence that often underlie the legal 

problem are identified. Opportunities for victim acknowledgement and redress are explored. 

By assisting clients and litigants to address these underlying issues, courts and lawyers can 

promote a more comprehensive resolution of the real reasons behind an individual’s 

                                                 
7 See especially Dennis P Stolle, David B Wexler, Bruce J Winik and Edward A Dauer, ‘Integrating 
Preventative Law and Therapeutic Jurisprudence: A Law and Psychology Based approach to Lawyering’ 
(1997-1998) 34 Californian Western Law Review 15. 
 
8 See William Schma, ‘Judging for the New Millennium’ (2000) 37Court Review: Journal of the 
American Judges’ Association 4 <http://aja.ncsc.dni.us/publications/courtrv/cr37/cr37-1/cr9schma.pdf> 
viewed 29 November 2010. 
 
9 See Michael S King and Steve Ford, ‘Exploring the Concept of Wellbeing in Therapeutic Jurisprudence: 
The Example of the Geraldton Alternative Sentencing Regime’ (2006) eLaw Journal: Murdoch 
University Electronic Journal of Law (Special Series) 9 
<https://elaw.murdoch.edu.au/archives/issues/special/exploring.pdf> viewed 29 November 2010. 
 
10 See David Wexler, ‘Therapeutic Jurisprudence: An Overview’ (2000) 17 Thomas M Cooley Law 
Review 125 <http://www.law.arizona.edu/depts/upr-intj/intj-o.html> viewed 29 November 2010. 
 
11 See Michael S King ‘What Can Mainstream Courts Learn from Problem Solving Courts?’ (2007) 32 
Alternative Law Journal 91. 
 

http://aja.ncsc.dni.us/publications/courtrv/cr37/cr37-1/cr9schma.pdf�
https://elaw.murdoch.edu.au/archives/issues/special/exploring.pdf�
http://www.law.arizona.edu/depts/upr-intj/intj-o.html�
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encounter with the law. In its most expansive form therapeutic jurisprudence can be engaged 

to promote wide-spread community healing.12

 

 

Therapeutic jurisprudence recognises that legal processes do not operate in a professional or 

social vacuum. The law and its processes necessarily have a broader effect upon individuals 

than simply a legal one. The power in recognising the role that the law can play in people’s 

lives is that its mechanics can be constructed in such a manner to ensure that it has a positive 

and fulfilling rather than a negative and detrimental impact. The lens of therapeutic 

jurisprudence can be applied to all legal processes and is not limited to the criminal justice 

sphere. For example, it has been advocated as potentially useful in legal practice, commercial 

and civil litigation, worker’s compensation, appeal courts and school safety programs.13

 

 

It is clearly accepted that the principles of therapeutic jurisprudence should not be employed 

to overbear or displace other normative values such as the rule of law and procedural justice.14 

Further, it is important to remember that we must not simply align the term therapeutic with 

‘good’ and anti-therapeutic as ‘bad’. This is because, in some cases, where the rule of law or 

procedural justice requires it, there will be, in all likelihood, some anti-therapeutic effect upon 

the individual who has come into contact with the law or its procedures.15

 

 For example, 

exposure to the criminal justice system often results in some financial loss as legal advice and 

representation is obtained. Further, the mere fact of a criminal prosecution can have an 

adverse psychological impact upon the individual. In addition, serious offending may require 

imprisonment for the protection of the community to the individual accused’s detriment. 

Therapeutic jurisprudence does not support unbridled paternalism or coercion. These 

concepts are seen by therapeutic jurisprudence as counter-productive to broader 

                                                 
12 See especially Annette Hennessy ‘Reconnection to Community as a Sentencing Tool’ in Gregory 
Reinhardt and Andrew Cannon (eds.) Transforming Legal Processes in Court and Beyond (Australasian 
Institute of Judicial Administration, 2007) 35 
<http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/3%20Hennessy.pdf> viewed 29 
November 2010; see also Dejo Olowu ‘International Criminal Justice and the Promise of Therapeutic 
Jurisprudence’ in Gregory Reinhardt and Andrew Cannon (eds.) Transforming Legal Processes in Court 
and Beyond (Australasian Institute of Judicial Administration, 2007) 45 
<http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/4%20Olowu.pdf> viewed 29 November 
2010.  
 
13 See especially Michael S King ‘Restorative Justice, Therapeutic Jurisprudence and the Rise of 
Emotionally Intelligent Justice’ (2008) 32 Melbourne University Law Review 1096, 1112. 
 
14 See Stolle et al, above n 7, 17-18. 
 
15 See generally Christopher Slobogin, ‘Therapeutic Jurisprudence: Five Dilemmas to Ponder’ (1995) 1 
Psychology, Public Policy and Law 193. 
 

http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/3%20Hennessy.pdf�
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rehabilitative goals.16 Self–determination is important and individuals must be elevated to a 

point where they are confident of assuming control in the direction of their lives. Indeed, the 

coercive powers of a Court are pushed to the background. Rather, in the context of criminal 

behaviour, individuals are encouraged or motivated by the Court to ‘participate’, rather than 

being coerced, to address, not only immediate offending behaviour, but more importantly, the 

underlying casual factors that have lead to the offending behaviour. This is in contrast to 

traditional coercive corrections orders that are so often imposed upon resistant individuals.17

 

 

The application of the principles of therapeutic jurisprudence is gaining legitimacy and 

acceptance in a wide and diverse range of legal forums.18 The potential for and reality of broad 

practical application of the principles of therapeutic jurisprudence is evidenced by an extensive 

academic discourse and growing body of empirical research that is easily accessed through the 

International Network on Therapeutic Jurisprudence19 and the Australasian Therapeutic 

Jurisprudence Clearinghouse.20  It is from this philosophical basis that problem-solving courts 

have evolved.21

 

 

C. Practical Application – The Development of Specialist Courts 

Some suggest that therapeutic jurisprudence may have had first its public unveiling in 1899 in 

the Chicago Juvenile Court.22

                                                 
16 See especially Michael S King Solution-Focused Judging Bench Book (Australasian Institute of 
Judicial Administration, 2009) 26-28 
<

 However, the modern application of therapeutic jurisprudence, 

had its beginnings in the early 1980’s in mental health law in the United States of America. In 

particular, it was part of a growing awareness which recognised that the legal processes 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf> viewed 29 November 2010. 
 
17 Ibid. 
  
18 See Robert French (Chief Justice of Australia), ‘Foreword’ to Michael S King Solution-Focused 
Judging Bench Book, above n 16, vii – viii. 
 
19 See especially International Network on Therapeutic Jurisprudence (29 November 2010) 
<http://www.arizona.law.edu/depts/upr-itntj/> viewed 29 November 2010. 
 
20 See especially Australasian Therapeutic Jurisprudence Clearinghouse 
<http://www.aija.org.au/research/australasian-therapeutic-jurisprudence-clearinghouse.html> viewed 29 
November 2010. 
  
21 See Michael S King, ‘Problem-Solving Court Judging: Therapeutic Jurisprudence and 
Transformational Leadership’ (2006) 17 Journal of Judicial Administration 155. 
 
22 See Cindy S Lederman  and Joy D Osofsky, ‘Infant Mental Health Interventions in Juvenile Court: 
Ameliorating the Effects of Maltreatment and Deprivation’ (2004) 10 Psychology, Public Policy and Law 
162, 165; see also Arthur Christean, ‘Therapeutic Jurisprudence: Embracing a Tainted Ideal’ Focus on 
Utah (The Sutherland Institute, 2002). 
 

http://www.aija.org.au/Solution%20Focused%20BB/SFJ%20BB.pdf�
http://www.arizona.law.edu/depts/upr-itntj/�
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applicable to civil commitment, capacity to stand trial and the insanity defence often had 

unintended consequences of negating healthy recovery or stability.23

 

 Indeed, it was often the 

case that the processes themselves actually contributed to and, more importantly, 

exacerbated ongoing mental health difficulties experienced by the accused or respondent. 

At the same time that therapeutic jurisprudence was beginning to influence legal processes in 

mental health law, the USA was experiencing high levels of intractable drug related crime. A 

‘war on drugs’ was declared and the Courts were flooded with drug related cases. Specialised 

court lists were developed to siphon off drug related cases in order to ensure expedited case 

processing and relieve pressure on growing general lists. This, of course, had no effect on the 

growing numbers of drug addicts filling American jails or on the numbers of drug related cases 

coming before the Courts.24 It is within this context that the first US Drug Court was 

established in Dade County, Florida in 1989. This Court integrated drug treatment with 

traditional case processing. Rather than rely on probation and parole services to source and 

implement rehabilitative programs for defendants the Court became an active participant in 

the monitoring of the participant’s treatment from beginning to end. As a result a dramatic 

change occurred in the roles of the actors. In particular, the judge was transformed from being 

a passive arbiter to being an active treatment monitor whilst prosecutors and defence counsel 

were observed to be acting in a therapeutic rather than adversarial manner.25

 

  

The development of Drug Courts in the USA was rapid. By 1999 some 90,000 participants had 

been involved in 657 drug courts throughout the USA. By 2001 there were 785 drug courts 

operational in the US with another 453 planned and with some 226,000 participants having 

been enrolled in drug court programs.26 As of July 2010 there were 1,789 drug courts in the 

US.27

                                                 
23 See especially David B Wexler and Bruce J Winik Law in a Therapeutic Key (Carolina Academic 
Press, 1996); see also David B Wexler and Bruce J Winik Essays in Therapeutic Jurisprudence (Carolina 
Academic Press, 1991). 

 From these figures alone it is clear that the concept of the specialist or problem-solving 

 
24 See Mae C Quinn, ‘Whose Team Am I On Anyway? Musings Of A Public Defender About Drug 
Treatment Court Practice’ (2000-2001) 26 New York University Review of Law & Social Change 37, 39-
43. 
 
25 Ibid, 43-44. 
 
26 See Scott Senjo and Leslie Leip ‘Testing Therapeutic Jurisprudence Theory: An Empirical Assessment 
of the Drug Court Process’ (2001) 3 Western Criminology Review 2 
<http://wcr.sonoma.edu/v3n1/senjo.html> viewed 29 November 2010. 
 
27  See Drug Court Clearing House/Adult Technical Assistance Project (American University, 2010) 
<http://www1.spa.american.edu/justice/documents/2812.pdf > viewed 29 November 2010. 
     

http://wcr.sonoma.edu/v3n1/senjo.html�
http://www1.spa.american.edu/justice/documents/2812.pdf�
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court gained traction quickly amongst legislators, judiciary, related professions and the 

community. However, the development of specialist courts was not confined to drug courts. 

Specialist Tribal, family violence, juvenile, mental health and re-entry courts began to 

mushroom in response to community needs and judicial demands.28

 

 

The momentum towards problem-solving courts was only relatively recently mirrored in 

Australia. However, with the establishment of specialist courts in nearly all Australian State 

jurisdictions, the practical application of therapeutic jurisprudence has developed rapidly. As in 

the US, the most evident of the problem-solving courts applying principles of therapeutic 

jurisprudence are the Drug Courts. These courts implement a team-based treatment regime 

for offenders as part of an ongoing court process as compared to post-sentence community-

based treatment programmes.29 The first Australian experiment started life in New South 

Wales in 1999 as a two-year pilot project. Ten years on and the NSW Drug Court is building 

upon its successes and is expanding beyond the city limits of Sydney to reach into regional 

NSW.30

 

 

As with the US experience, other forms of specialist courts applying the principles of 

therapeutic jurisprudence began to gain acceptance in Australia as an alternative way of 

delivering justice. These included domestic violence courts31 and Indigenous sentencing 

courts.32

                                                 
28 See especially Centre for Court Innovation  <

 Each of these is said to draw upon the broad principles of therapeutic jurisprudence 

and, as a result, they have largely been grouped together as problem-solving courts. However, 

the application of therapeutic jurisprudence in these latter contexts is arguably problematic. 

http://www.courtinnovation.org/index.cfm> viewed 29 
November 2010; see also Drug Court Clearing House, Ibid 
<http://www1.spa.american.edu/justice/document_center.php?keywords=&project=1&category=187> 
viewed 29 November 2010.  
 
29 See Frieberg, above n 4, 14. 
 
30 See Don Weatherburn, Craig Jones, Lucy Snowball and Jiuzhao Hua, ‘The NSW Drug Court: A Re-
evaluation of its Effectiveness (Crime and Justice Bulletin, 2009); see also Malcolm Knox, ‘Applause for 
former drug users who turn their lives around’, Sydney Morning Herald (online), 7 February 2009 
<http://www.smh.com.au/articles/2009/02/06/1233423496705.html> viewed 29 November 2010; see also 
John Hatzistergos, Attorney General for New South Wales, ‘Drug Court for the Hunter’ (Media Release, 
17 June 2010) 
<http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/vwFiles/170610_hunter_drug_court.
pdf/$file/170610_hunter_drug_court.pdf> viewed 29 November 2010.  
 
31 See Julie Stewart ‘Specialist Domestic/Family Violence Courts within the Australian Context’ 
(Australian Domestic & Family Violence Clearing House, 2005) 
<http://www.austdvclearinghouse.unsw.edu.au/PDF%20files/Issuespaper_10.pdf> viewed 29 November 
2010. 
 
32 See Elana Marchetti and Kathleen Daly ‘Indigenous Sentencing Courts: Towards a Theoretical and 
Jurisprudential Model’ (2007) 29 Sydney Law Review 417. 
 

http://www.courtinnovation.org/index.cfm�
http://www1.spa.american.edu/justice/document_center.php?keywords=&project=1&category=187�
http://www.smh.com.au/articles/2009/02/06/1233423496705.html�
http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/vwFiles/170610_hunter_drug_court.pdf/$file/170610_hunter_drug_court.pdf�
http://www.lawlink.nsw.gov.au/lawlink/Corporate/ll_corporate.nsf/vwFiles/170610_hunter_drug_court.pdf/$file/170610_hunter_drug_court.pdf�
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This is because the boundaries between theoretical concepts such restorative justice, victim 

and community empowerment and offender rehabilitation can become blurred. For example, 

whilst therapeutic jurisprudence operates in family domestic violence courts to reduce cultural 

and systemic barriers to enable victims better access to redress, the process tends to be 

victim-centred. This primary focus then has the potential to diminish the focus on the long-

term rehabilitative needs of the offender, an aim which is said to be of central importance to 

the practical application of therapeutic jurisprudence.33

 

  

Further, it is arguable that community courts such as Tribal or Indigenous sentencing courts fall 

within a special category of their own because, whilst intuitively aligned with the principles of 

therapeutic jurisprudence, they have much broader political and structural reformist 

objectives.34 Others argue that the modification of processes within existing structures to take 

into account historical and existing adverse interactions between Indigenous peoples and the 

law is a direct and clear example of the application of therapeutic jurisprudence in a problem-

solving court context.35

 

 

The application of the lens of therapeutic jurisprudence can be seen as part of a general shift 

in predominantly western legal systems to better understand and deal with the reality of the 

humanity that confronts them.36 The trend towards a more comprehensive approach by courts 

in dealing with litigants was a reactive and pragmatic response to the realities of the personal 

circumstances that were placed before the court. It was also a response to a general call by 

communities for the criminal justice system to ‘do more’ to relieve societal ills.37 There has 

been a parallel desire for communities to be more directly involved in the legal process. Thus, 

victim’s rights movements have sought to have a say in sentencing of offenders extending to 

the opportunity to confront offenders and undergo a cathartic experience within the safety of 

a legislatively and judicially sanctioned process.38

                                                 
33 See especially Stewart, above n 31. 

  

 
34 See especially Marchetti and Daly, above n 32. 
 
35 See Mark Harris ‘The Koori Court and the Promise of Therapeutic Jurisprudence’ (2006) eLaw 
Journal: Murdoch University Electronic Journal of Law (Special Series) 129 
<https://elaw.murdoch.edu.au/archives/issues/special/the_koori_court.pdf> viewed 29 November 2010. 
  
36 See David Rottman and Pamela Casey, Therapeutic Jurisprudence and the Emergence of Problem 
Solving Courts’ (1999) 240 National Institute of Justice Journal 13; see also Susan Daicoff  ‘The Role of 
Therapeutic Jurisprudence within the Comprehensive Law Movement’ in Denis P Stolle, David B Wexler 
and Bruce Winick (eds), Practising Therapeutic Jurisprudence  (Carolina Academic Press, 2002). 
 
37 See Rottman and Casey, Ibid. 
 
38 See Heather Strang, ‘Restorative Justice Programs in Australia’ (Criminology Research Council, 2001). 

https://elaw.murdoch.edu.au/archives/issues/special/the_koori_court.pdf�
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In addition, Courts are expected to become more user-friendly as broad access to justice is 

recognised as a fundamental element of the modern democratic society. Responding to this 

pressure from all sides, problem-solving courts seek to strip away their traditional veneer, 

mystique and class-based premise. 

 

In practice, problem-solving courts can appear to be specifically focused on the wellbeing of 

the offender and the quality of the offender’s interaction with the legal system. However, 

problem-solving courts are designed to address multi-faceted casual factors. Their primary aim 

is to ensure a reduction in re-offending because that is what the wider community demands. 

Five key aspects define the problem-solving court, namely 

 

1. Focus on comprehensive and holistic outcomes for participants – Traditionally parties 

have come to the Courts to seek legal redress for a legal problem. Beyond that the 

Court has been seen to have little if no role to play. In contrast, problem-solving courts 

extend their focus beyond immediate legal problems and visit the causal factors 

behind the parties’ involvement with the legal system. In doing so the problem-solving 

court will examine the role it might play in addressing those causal factors. 

2. Judicial intervention – Case-management of matters by judicial officers in the problem-

solving court draws upon the authority and community standing of the Court to 

promote participant engagement and compliance and holds corrective agencies to 

account. 

3. Collaborative multi-disciplinary partnerships – At its very core therapeutic 

jurisprudence relies on insights learned from the behavioural sciences. It is, therefore, 

axiomatic that in applying the principles of therapeutic jurisprudence the problem-

solving court will work in a collaborative fashion with all the professionals, agencies, 

service-providers and external supports available to and engaged with a party to 

inform and develop comprehensive solutions. 

4. Context – The problem-solving court recognises that there may be many complex 

factors that contribute to the participant’s social and economic status and 

psychological presentation. Participants in problem-solving courts are not dealt with as 

individuals in social isolation. Participants are engaged with by the Court and its team 

having regard to their broader social and historical context. This insight enables the 

Court to develop individual specific solutions. This is particularly relevant for 

Indigenous participants. 

5. Participation – The problem-solving court represents a seismic shift away from 

traditional, fixed, adversarial hierarchical roles and processes. The problem-solving 
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court encourages all team members and parties to be involved in elevated 

participatory roles. It does this by modifying its procedures and processes tending 

towards active consensus decision-making thereby allowing parties to have a more 

direct impact on the conduct of their case.39

D. Speciality Courts in Western Australia 

 

In Western Australia contemporary concerns as to the limits of the criminal law in invoking 

individual change divorced from context were expressed early on. A holistic and 

multidisciplinary approach by the courts was necessary if we were to address the changing 

nature of social structures and crime.40 At their annual conference in 2004 Western Australian 

Country Magistrate’s passed a unanimous resolution endorsing and adopting the principles of 

therapeutic jurisprudence. This was an important development as specialist courts in the 

jurisdiction had quickly earned a reputation as Australian leaders in innovative court 

practices.41

 

 

The first specialist court of note to be established in Western Australia was the Joondalup 

Family Violence Court. The Court was established as a two year pilot project in 1999. 

Joondalup is a northern suburban centre part of the greater metropolitan Perth region. Perth 

is a city of some 1.5 million people and Joondalup comprises a significant component of its 

rapidly expanding suburban fringe.42 Joondalup was specifically identified as a key area for the 

establishment of the specialist court because of access to newly built facilities, and centrally 

located service providers as well as the demographic of the catchment area.43

• Improve the criminal justice response to family violence; 

 The aims of the 

court were to  

• Make perpetrators accountable for their behaviour; 

• Support victims in the criminal justice system and ensure their safety; and 

• Reduce the incidence of family violence in the Joondalup district.44

                                                 
39 See Greg Berman and John Feinblatt Good Courts: The Case for Problem-Solving Justice, 34-38 in 
King, Solution Focused Bench Book, above n 16, 16-17. 

 

 
40 See R v Petersen [1984] WAR 329, 332 (Burt CJ). 
 
41 See Michael King and Julie Wager ‘Therapeutic jurisprudence and problem-solving judicial case 
management’ (2005) 15 Journal of Judicial Administration 28. 
 
42 See Census of Population and Housing (Australian Bureau of Statistics, 2006). 
 
43 See Joondalup Family Violence Court: Final Report (Department of Justice and West Australian Police 
Service, 2002) 1-2. 
 
44 Ibid 1. 
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The Court appointed a specialist Magistrate and the regional police established a specialist 

response unit for family violence matters. Partnerships were established between police, the 

Court, corrective and welfare services and non-government agencies. Early identification by 

police prosecutors and court staff of family-related violence matters was crucial to the Court’s 

operations. Victims were provided with wrap around comprehensive support in obtaining 

restraining orders, and perpetrators were referred into the Court at the first opportunity to 

assess suitability for inclusion in the program. Participation in the pre-sentence interventionist 

programs was available to offenders only on a plea of guilty. This was essential as an indication 

of acceptance of responsibility for wrong doing. Those who did not plead guilty could not 

access the services of the allocated duty counsel and were referred back into the mainstream 

court.45

 

 Once engaged in the program offenders were then case-managed by a team in the 

intensive manner common to problem-solving courts.  

Whilst an integrated approach to offender rehabilitation was an essential component of the 

Court’s workings it also sought to ensure that victims felt safe to continue to pursue their legal 

options both in the civil jurisdiction, such as obtaining restraining orders, and in the criminal 

jurisdiction by maintaining their complaints against perpetrators. For victims this meant a 

greater degree of satisfaction with the overall Court process whilst holding perpetrators of 

family violence accountable for their actions.46 The Joondalup Family Violence Court was 

heralded a success, and as a result the model has been rolled out throughout the Perth 

metropolitan region with a particular emphasis on engaging with the Aboriginal community.47

 

 

The Perth Drug Court commenced operation in December 2000 as a two-year pilot project 

within the then existing Perth Court of Petty Sessions, now known as the Magistrates Court.48 

This development was the result of the bringing together of a number of court diversion 

programmes that had been operating in Western Australia since 1988 dealing with substance 

dependant offenders.49

 

 

                                                 
45 Ibid 4-5. 
 
46 Ibid 1. 
 
47 See Law Reform Commission, Consultation Paper, above n 5, 132. 
 
48 Ibid 52-58. 
 
49 See A Review of the Perth Drug Court (Department of the Attorney General, 2006) 6 
<http://www.courts.dotag.wa.gov.au/_files/Drug_court_review_2006.pdf> viewed 29 November 2010. 
 

http://www.courts.dotag.wa.gov.au/_files/Drug_court_review_2006.pdf�


 14 

The Court Assessment and Treatment Service (CATS) was established and provides services to 

the Perth Drug Court and its participants. CATS Officers monitor participant’s progress in 

between court appearances and ensure urinalysis and counselling regimes are adhered to. 

They provide a more intensive mentoring role to participants than would otherwise be 

available through mainstream corrective services officers. CATS officers report positive and 

negative progress to the broader case management team.50 A specialist Magistrate is 

dedicated to case management and attends weekly case management team meetings. The 

case management team, therefore, is comprised of the judicial officer, prosecution and 

defence counsel, community corrections officers and, on a more adhoc basis, actual treatment 

providers. Many of the CATS team members have backgrounds in psychology and/or social 

work. In reality the ‘team’ extends to those services in the community delivering actual 

rehabilitative treatment to offenders as a regular stream of information is fed back to CATS 

from those treatment providers. The transformation of police prosecutor from isolationist 

adversary to collaborative team member is critical to the overall functioning of the Court.51

 

 

A review of the Perth Drug Court found that:- 

Despite a number of qualifications in relation to the data availability . . .  [there is] strong 

evidence that involvement in a Drug Court program had a positive effect in reducing the level 

of re-offending among individuals charged with a drug-related offence…While requiring slightly 

more funding to operate on a per-head basis, the Drug Court would appear to quickly pay for 

itself through a combination of reduced offender management costs for recidivist offenders 

and greater community safety outcomes.52

 

 

The Perth Drug Court has expanded its capacity to take on more serious offenders with 

referrals to its programmes and intensive case management approach being received from 

both the District Court and the Supreme Courts.53

 

  

 

 

 

                                                 
50 Ibid. 
 
51 See Julia Foster, ‘The Drug Court: ‘A Police Perspective’’ in Reinhardt and Cannon (eds.), above n 12, 
107, <http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/7%20Foster.pdf> viewed 29 
November 2010. 
  
52 See Department of the Attorney General, above n 49, 36. 
 
53 Ibid 2, 9; also Michael S King, Magistrate Perth Drug Court, Personal Communication, April 2007. 
 

http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/7%20Foster.pdf�
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The Perth Children’s Court Drug Court developed in 2000 in parallel with the adult Drug Court 

but operated bearing the rehabilitative aims and objectives of the Young Offenders Act 1994 

(WA) in mind.54

 

 In the children’s jurisdiction a lawyer from the Director of Public Prosecutions 

appears as the authority representing the State, as opposed to police prosecutors in the adult 

court. The case management team consists of a Magistrate, defence counsel, supervised bail 

program, psychologist and officers from the Department for Child Protection.  As with the 

adult court, treatment service providers attend as often as required to provide updated 

information on residential treatment regimes and to identify any immediate treatment 

concerns. 

The Children’s Court Drug Court deals with an increasingly complex participant base. It should 

come as no surprise that these participants are immersed in a youth sub-culture at odds with 

adult intervention. However, complicating that ever present factor is the reality that many of 

these children have or are experiencing high levels of chronic family dysfunction and violence. 

They, themselves, are often untreated victims of crime vulnerable to deep psychological 

trauma and psychiatric illness in response to events beyond their control.55

 

 Treatment in this 

Court requires the employment of the full force of the philosophy of therapeutic 

jurisprudence, both procedurally and in the application of the ‘ethic of care’, if genuine 

progress is to be achieved for individual participants, their families and the community.  

The Children’s Court Drug Court has identified the following as its key objectives 

Recognising that the Children’s Court Drug Court – 

 is unique and needs to be innovative and flexible 

 involves high intensity individual case management 

 deals with complex welfare related issues 

 is a programs-based court aimed at achieving  lifestyle change 

 must relate to the reality of participant children  

 must understand and embrace popular culture as a vehicle for engagement 

the Court seeks to meet the following Objectives 

 

                                                 
54 See Law Reform Commission, above n 5, 208. 
 
55 See Deen Potter, ‘Indigenous Youth and Restorative Justice in Western Australia’ (2010) 20 Journal of 
Judicial Administration 92; see also Deen Potter, ‘Mental Health Issues in the Children Court’ (2010) 
37Brief 13. 
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For participant children 

 ensure a crime free lifestyle 

 promote a drug free lifestyle and encourage harm minimisation 

 Enhance family inclusion and build relationships 

 Achieve better physical and mental health outcomes for participants 

 develop life skills 

 encourage re-engagement with educational opportunities 

 encourage pro-social activities and community involvement 

For the Community 

 Collaborate and develop working partnerships with external agencies and service 

providers and support groups 

 Be accountable to victims and the community56

These objectives demonstrate the full breadth of the concept of problem-solving. 

 

  

The importance of adapting the principles of therapeutic jurisprudence to local conditions was 

highlighted by the Geraldton Alternative Sentencing Regime (GASR). This specialist court 

started life as a regional project in 2001 and fully embraced the principles of therapeutic 

jurisprudence. It placed the concept of the general application of therapeutic jurisprudence at 

the forefront of the collective consciousness of the Western Australian justice system.  Driven 

by the resident magistrate the GASR differed from other problem-solving courts in that it was 

not a specialist court as previously defined. Rather it sought to apply the principles of 

therapeutic jurisprudence to all criminal matters that were considered suitable for the 

programme. Intensive case management of participants by a team comprising of lawyers, 

police prosecutors and corrective services officers was utilised. Partnerships were developed 

with local service providers including financial counsellors as well as relationships counsellors. 

  

One unique aspect of this programme was the inclusion of transcendental meditation as a 

component of rehabilitation.57

                                                 
56 Perth Children’s Court Drug Court Draft Manual (2010). 

 The application of therapeutic jurisprudential principles soon 

moved beyond the realms of the criminal jurisdiction with the development of specialist 

 
57 See King and Ford, above n 9, 11-13. 
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programme streams in the Child Welfare and Restraining Orders jurisdictions.58 The holistic 

approach taken by the GASR to address multilayered contributors to the offending behaviours 

of its participants was seen as one its main strengthens.59

 

 

Western Australia has one of the highest rates of Indigenous incarceration in the world.60 The 

figures in relation to Indigenous incarceration in the jurisdiction have been increasing at an 

exponential rate.61 Specialist Indigenous or community courts have been held out as one 

means of giving Indigenous communities ownership of a justice process that incarcerates so 

many of their men, women and children. Indigenous sentencing courts seek to achieve this 

transference of ownership of the justice system by reinstating the traditional position of 

community elders and reconnecting community through processes of restorative justice. 

Individual change is instigated through acceptance of responsibility and the powerful tool of 

cultural shaming.  The process of ‘circle sentencing’ sees the physical layout of the courtroom 

transformed. Magistrates, community elders, prosecutors, offenders and their family 

members, victims and their families if appropriate and other support persons sit at the same 

level at a table or indeed with no physical barrier between them at all. The Magistrate has all 

the traditional legislative sentencing tools at his or her disposal, however, the elders inform 

the process and speak directly to the offender to invoke concepts of responsibility to 

community and shame for offending behaviour.62

 

  

 

 

 

                                                 
58 See Michael S King ‘Innovation in Court Practice: Using Therapeutic Jurisprudence in a Multi-
Jurisdictional Regional Magistrates’ Court’ (2004) 7 Contemporary Issues in Law 86 
<www.aija.org.au/ac03/papers/King.rtf > viewed 29 November 2010. 
 
59 See Rosemary Cant, Rick Downie and Darrell Henry, Report on the Evaluation of the Geraldton 
Alternative Sentencing Regime (Social Systems and Evaluation, 2004) 13-14. 
 
60 See especially Evidence to the House of Representatives Standing Committee on Aboriginal and Torres 
Strait Islander Affairs: Involvement of Indigenous juveniles and young adults in the criminal justice 
system, Parliament of Australia, Perth, 30 March 2010, 1-3 (Wayne Martin, Chief Justice of Western 
Australia). 
 
61 Ibid. 
 
62 See especially Annette Hennessy ‘Reconnection to Community as a Sentencing Tool’ in Gregory 
Reinhardt and Andrew Cannon (eds.) Transforming Legal Processes in Court and Beyond (Australasian 
Institute of Judicial Administration, 2007) 35 
<http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/3%20Hennessy.pdf> viewed 29 
November 2010. 
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The application of therapeutic jurisprudence is at the heart of the Indigenous sentencing court 

because it is recognised that the manner in which the court is convened and conducts itself 

and the processes that are applied can all contribute in both a positive and negative way to the 

wellbeing of an individual.63

 

  

These Indigenous courts do, however, have some significant limitations. Critics argue that that 

community courts merely graft a piecemeal and symbolic facade onto existing and entrenched 

structures established by the colonising authority. With limited resources they can do little to 

deal with underlying causes of Indigenous overrepresentation in the criminal justice system.64 

The effectiveness of these forms of courts in reducing offending behaviour at an individual 

level has been questioned.65 In addition, the complexity of the transmission of inter-

generational trauma from extreme violence and criminal behaviours is a real phenomenon 

that requires strong and comprehensive responses that cannot be delivered solely by a 

community court approach.66

 

  

The presence, or relative lack thereof, of Indigenous Community Courts in Western Australia is 

in stark contrast to the development and expansion of similar Courts in other Australian 

jurisdictions.67 There have been attempts of varying success to introduce and consolidate the 

presence of Indigenous Community Courts on the West Australian justice landscape. At the 

very least there have been local magistrates throughout Western Australia who have sought to 

involve local elders in the criminal justice process on an adhoc basis.68

 

  

                                                 
63 See Ambelin Kwaymullina ‘Healing and Country: An Indigenous Perspective on Therapeutic 
Jurisprudence’ in Gregory Reinhardt and Andrew Cannon (eds.) Transforming Legal Processes in Court 
and Beyond (Australasian Institute of Judicial Administration, 2007) 1 
<http://www.aija.org.au/TherapJurisp06/Monograph%20Papers/1%20Kwaymullina.pdf> viewed 29 
November 2010. 
  
64 See especially Harry Blagg, Crime, Aboriginality and the Decolonisation of Justice (Hawkins Press, 
2008). 
 
65 See Jacqueline Fitzgerald ‘Does Circle Sentencing Reduce Aboriginal Offending’ (Crime and Justice 
Bulletin, NSW Bureau of Crime Statistics and Research, 2008) 
<http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/vwFiles/CJB115.pdf/$file/CJB115.pdf> 
viewed 29 November 2010. 
  
66 See especially Judy Atkinson, Jeff Nelson and Caroline Atkinson ‘Trauma, Transgenerational Transfer 
and Effects on Community Wellbeing’ in Nola Purdie, Pat Dudgeon and Roz Walker (eds.) Working 
Together: Aboriginal and Torres Strait Islander Mental health and Wellbeing Principles and Practice 
(Department of Health, Australian Government, 2010), 135-144. 
 
67 See Law Reform Commission of Western Australia, Aboriginal Customary Laws, Discussion Paper 
Project No. 94 (2005) 148-157. 
 
68 Ibid 147-148. 
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The Yanderra Circle Sentencing Court in the Pilbara region and the Wiluna Aboriginal Court 

represent two of the more recent attempts to encourage more formalised and ongoing 

community involvement.69 In addition, the Kalgoorlie-Boulder Community Court started life as 

a pilot project in 2006 and is modelled on similar projects elsewhere in Australia.70 The 

Kalgoorlie-Boulder Court’s first three years of operation highlighted the fact that, whilst the 

Aboriginal community gained a higher level of understanding and trust in the justice system, 

merely grafting a culturally sensitive court and sentencing process onto exiting mechanisms 

was ineffective, of itself, to have a direct impact on reducing recidivism. What is clear is that, 

without firm commitment from government to adequately resource Courts of this nature with 

trained personnel and fully developed, integrated associated programs for offenders, they 

remain susceptible to the ebb and flow of varying levels of goodwill, energy and inspiration.71

 

 

An Indigenous family violence court utilising a culturally appropriate format adapted to the 

local community was established in Geraldton in 2007. Known as the Geraldton Family 

Violence Court, or the Barndimalgu Court, it targets family violence offences committed by 

Indigenous persons. In the local Wajarri language ‘Barndimalgu’ means ‘to fix things, to make 

things good’.72 The court grew out a broader project which was established to meet concerns 

expressed by the Geraldton Indigenous community about the level of unaddressed family 

violence.73

 

 Upon entering a plea of guilty an offender is assessed for suitability for the 

intensive nature of the programs that have been adapted to suit local conditions. Cultural 

shaming and engagement is an important aspect of the Court’s operations and elders spend a 

significant amount of time speaking directly with participants about the short and long term 

effects of their behaviours.  

This pre-sentence court operates with the familiar problem-solving court team-based case 

management approach. There is a strong focus on ‘family’ and the strengthening of family 

units within the Indigenous community. Although victims are provided with the full suite of 

available supports they do not play a significant role in the family violence court itself. This 

                                                 
69 Ibid 146-147; see also Denis Temby ‘Yandeyarra Aboriginal Community Court Project’ (2006) eLaw 
Journal: Murdoch University Electronic Journal of Law (Special Series) 141 
<https://elaw.murdoch.edu.au/archives/issues/special/yandeyarrat.pdf > viewed 29 November 2010.  
 
70 See Heather Aquilina, et al, above n 2, 13-14. 
 
71 Ibid iv-xii. 
 
72 See Law Reform Commission, above n 5, 138.   
 
73 See Geraldton Domestic and Family Violence Project Overview (Department of the Attorney General, 
2007) <http://www.courts.dotag.wa.gov.au/_files/FDV_overview.pdf> viewed 29 November 2010. 
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aspect of the model was developed to ensure that participants are open in their discussions 

about their offending behaviour. It also recognised concerns that placing victims too central to 

the process may in fact expose them to risk of further violence if they were to complain of 

their partner’s non-compliance with programme requirements or bail conditions. Offenders 

with significant substance abuse issues are accepted for participation.74

 

  

The Barndimalgu Court is another example of the importance of flexibility in designing Courts 

to meet local conditions. It is also testament to the need to involve the local community from 

the ground up in the consultation phase and development process to ensure a sense of 

ownership in the Court.75

 

 

The Intellectual Disability Diversion Program was established in 2003 as a specialist list in the 

Perth Central Law Courts for those persons labouring with an intellectual disability. Many 

participants present with attendant substance abuse and mental health issues.  A dedicated 

Magistrate oversees this list and, with a coordinator and support officer, monitors participants 

in the community in a pre-sentence case management model. The coordinator ensures that 

relevant service agencies that are drawn together with the client at its centre in a hub like 

fashion. A participant’s family is also considered to be a key factor in providing support in the 

community. The programme operates on a pre- and post-plea model by requiring an accused 

to either plead guilty to the charge or at the least indicate that they will be entering a plea of 

guilty to the charge before admission to the programme is permitted.76

 

 

Most Australian jurisdictions have enacted specific legislation to establish a firm operational 

framework for their problem solving courts which cements their place on the justice landscape 

and attracts ongoing funding for resources.77 Western Australian problem-solving and 

specialist courts have their foundation within the existing legislative framework with limited 

amendment. The Magistrates Court is the only prescribed ‘speciality court’ and it is prescribed 

to sit only in the Central Law Courts in the Perth CBD.78

                                                 
74 See Law Reform Commission, above n 5, 138-139. 

 The effect of this is that the Perth Drug 

Court is in truth the only speciality court in Western Australia with some firm legislative basis 

 
75 Magistrate Steve Sharratt, Personal Communication, 24 August 2010. 
 
76 Law Reform Commission, above n 5, 106. 
 
77 See for example Drug Court Act 1998 (NSW); Drug Court Act 2000 (Qld); Magistrates’ Court (Koori 
Court) Act 2002 (Vic.). 
 
78 See Sentencing Act 1996 (WA) s 4 and Sentencing Regulations 1996 (WA) reg 4. 
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although it is still not specifically named. All other courts acting in a therapeutic manner, 

including the expanded family violence courts, have developed through a fairly simple 

interaction between the general provisions of the Bail Act 1982 (WA) and Sentencing Act 1996 

(WA).  

 

These courts use conditional bail79 or pre-sentence orders80 to require attendance at 

programs, urinalysis and specific counselling as well as requiring regular attendances at court 

to monitor performance. This generalist legislative approach certainly has an in-built flexibility 

that is attractive and allows Magistrates to explore the potential for development of speciality 

courts within their region. However, the downside is that these courts are vulnerable because 

of the lack of formal commitment to their existence both at a resource and judicial level. Even 

the case management teams or reference to Aboriginal elders sitting as panel members in 

community courts, each being absolutely central to the functioning of these courts, must been 

seen to be on a relatively unsecure footing. There is simply no mention of either of these 

concepts in the legislation. As a result there has been a tendency for speciality courts in 

Western Australia to expand and contract their presence in the community. The GASR now 

exists in name only in Geraldton and has been overtaken by the rise of the Barndimalgu 

Court.81 This in turn can give rise to concerns of lack of equity in access to programs, 

Barndimalgu being restricted to Indigenous participants only. In addition, the Yanderra and 

Wiluna Community Courts have continued to operate on an irregular basis for a number of 

years.82

E. The Future in Western Australia 

  

Those who deal regularly with the Courts and in particular the criminal justice system, whether 

as professionals or participants, will be aware of the initiatives that have taken place over the 

past ten years in Western Australia. Beyond that relatively small spectrum of the community, 

however, it is unlikely that the broad population is aware of the extent of the development of 

specialist courts and the principles upon which they are founded. There is real potential that in 

the absence of hard data to support their existence, the continued development of specialist 

courts will be hampered by an adverse political response.  

                                                 
79 Bail Act 1982 (WA) s 17 sch 1pt D cl 2. 
 
80 See Sentencing Act 1996 (WA) pt 3A. 
 
81 Magistrate Steve Sharratt, Personal Communication, 24 August 2010. 
 
82 See Legal Reform Commission, Discussion Paper, above n 67, 146-147, 156. 
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One measure of success will be a decrease in offending behaviours. However, it is 

measurement of the important medium to long term qualitative impacts of therapeutic 

jurisprudence and problem solving courts which remains somewhat elusive.83

a) The Language of Problem-Solving 

 Whilst those 

measures continue to be developed and refined other discussions are well underway. 

Linguistic developments reflect significant angst when publicly discussing concepts of 

therapeutic jurisprudence and problem-solving courts. There is a preference to steer away 

from anything that suggests judicial radicalism or innovation. The term therapeutic 

jurisprudence should be used sparingly to avoid suggesting a ‘soft on crime’ message and 

instilling a fear of social engineering.84

[Whilst] The Commission acknowledges the relevance and importance of therapeutic 

jurisprudence  . . . Commonsense dictates that if judicial officers and others involved in the 

criminal justice system can work together to encourage, motivate and assist offenders to 

address the causes of offending behaviour, the community will benefit. Frequent and 

unnecessary references to therapeutic jurisprudence are liable to distort the true message: the 

purpose of court intervention programs is to reduce crime.

 In its Consultation Paper investigating reform in the 

area of problem-solving courts the Law Reform Commission of Western Australia confirmed 

the view that  

85

 

 

In its Final Report the Law Reform Commission concluded that  

After conducting extensive research and undertaking preliminary consultations the Commission 

has reached the view that the terminology in this area is problematic . . . terms include 

‘problem-oriented courts’, ‘problem-solving courts’, ‘speciality courts’ and ‘specialist 

courts’....The Commission has chosen to use the term ‘court intervention programs’ instead of 

‘problem-oriented courts’. The Commission defines ‘court intervention programs’ as programs 

that use the authority of the court in partnership with other agencies to address the underlying 

causes of offending behaviour and encourage rehabilitation.86

                                                 
83 See generally, above n 3. 

 

 
84 See Wayne Martin, Chief Justice of Western Australia, Speech delivered to the 3rd International 
Conference on Therapeutic Jurisprudence, above n 6, 6 
<http://www.supremecourt.wa.gov.au/publications/pdf/TherapeuticJurisprudence-07062006.pdf> viewed 
29 November 2010. 
 
85 See Law Reform Commission, above n 5, 8. 
 
86 See Law Reform Commission, above n 5, 3-4. 
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As such the Law Reform Commission has recommended that all references to a ‘speciality 

court’ should be deleted.87

 

  

The convenor of the Geraldton Alternative Sentencing Regime and leading Australian 

proponent of the application of therapeutic jurisprudence in all jurisdictions, Dr Michael King, 

has released the compendium Solution Focused Judging Bench Book for the use of judicial 

officers working in problem-solving courts.88 The use of the term ‘solution-focused’ is not 

driven by an apprehension of adverse political response, but rather by a desire to ensure that 

the true and practical focus of specialists courts is accurately captured by their generic name, 

that is solution-focused. The emphasis is upon the Court being a facilitator to an individual 

developing solutions to their problems rather than the Court being the ‘problem-solver’. It is 

terminology that is easily transported across jurisdictions and does not have to be limited to 

specialist courts.89

 

 

In the long run, the current debate around the terminology to be used to describe the Courts 

may all be a moot point if government moves towards the Law Reform Commission’s 

recommendations to implement broad-based court intervention programmes.90

 

 These will be 

generally available within the criminal justice system and not specifically limited by region or 

the type of offending behaviour to be addressed. It is important to note, however, successful 

delivery of these programmes will be contingent upon government adopting the whole of the 

Law Reform Commission’s recommendations for reform in this area. Further, implementation 

of the complex package of reforms recommended will take time and is likely to occur in a 

staged manner. Therefore, there will be a need to transition between the current models in 

operation and the new model as recommended by the Law Reform Commission. 

Therefore, whilst the discussion continues to develop it may be opportune to expand the 

discourse to include the concept of transformative justice. Transformative justice distinguishes 

itself in that  

Restorative justice suggests returning a person to a former condition and it was often that 

former condition and a dysfunctional community that induced the illegal behaviour. 

                                                 
87 See Law Reform Commission of Western Australia, Court Intervention Programs, Final Report, 
Project No.96 (2009), 128. 
 
88 See Michael S King, Solution-Focused Judging Bench Book, above n 16, 3-5. 
 
89 Ibid, 183-195. 
 
90 See Law Reform Commission, Final Report, above n 87, 125-139. 
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Transformative justice affirms that mindful, collective work . . . may incrementally transform 

social conditions and human relations, and build and strengthen communities.91

 

 

The concept would appear to capture and acknowledge the complexities of accused persons 

facing the criminal justice system. It seems to be particularly relevant to the circumstances of 

many Indigenous accused and their communities and may provide the type of guidance 

required when attempting to address the complex issue of the transmission of 

transgenerational trauma.92 By applying this framework to the implementation of problem-

solving courts the ‘lens’ can encourage the justice system to have an even sharper and applied 

focus upon the casual factors leading to criminal behaviour. It may be that problem-solving can 

be transformed into a process of community healing. This is what many commentators have 

urged if real systemic and structural change is to be implemented. In this context language is 

important.93

b) Transforming Problem Solving to General Intervention – Is it enough? 

 

Clearly problem solving-courts are in a transitional stage.94 The Law Reform Commission has 

recommended the mainstreaming of court intervention programs to address equity of access 

to programs, standardisation and consistency of judicial intervention and philosophical 

approaches, as well as providing across the board resources.95 There is support for both pre-

plea and post-plea programs. Eligibility criteria should be expansive. The term ‘court 

intervention programs’ suggests that a full suite of intensive programs will be delivered by 

corrective service agencies and that participants will be monitored by generalist, mainstream 

courts.96

 

  

 

                                                 
91 See Karlene Faith, ‘Seeking Transformative Justice for Women: Views from Canada’ (2000) 2 Journal 
of International of  Women’s Studies <http://www.bridgew.edu/soas/jiws/nov00/seeking.htm> viewed 29 
November 2010. 
 
92 See Atkinson et al, above n 66; see also Judy Atkinson ‘Voices in the Wilderness – Restoring Justice to 
Traumatised Peoples’, (2002) 25 University of New South Wales Law Journal 233. 
 
93 See especially Marchetti and Daly, above n 32; see also Blagg, above n 64; see also Faith above n 91. 
 
94 See Lorana Bartels, ‘Challenges in mainstreaming speciality courts’, Trends and issues in crime and 
criminal justice (Australian Institute of Criminology, 2009) 6-7. 
 
95 See Law Reform Commission, Final Report, above n 87, 125-139. 
  
96 Ibid 121. 
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However, it is noted that intervention programs are resource intensive.97

  

 Relevant and 

intensive intervention programs must be developed and made available to participants. Case-

management teams must be able to continue to review participants on a frequent and regular 

basis. 

Despite all the goodwill that may accompany the development of problem-solving courts it is 

imperative that if they are to be mainstreamed, or remain in their current form, they must be 

adequately resourced on a recurrent basis.98 Unless this occurs there is the danger that 

defendants will be isolated into specialised conviction mills more concerned to ensure that 

individuals are held accountable for their actions rather than genuinely seeking to address 

deeply-rooted and complex causal factors.99

 

  

In addition, without adequate legal advice and representation impecunious accused persons 

are at a disadvantage. As one private lawyer stated in their response to the Survey 

I try to avoid problem-solving courts for legally aided clients as the LAWA funding does not 

cover the additional extensive time required to be spent on these matters. 

 

And this comment from another private lawyer 

The limited grants of legal aid make it totally unviable for private lawyers to assist in other 

areas. In fact the dire situation with legal aid grants means many private firms won’t take legal 

aid clients at all now. 

 

The Law Reform Commission also recognises the importance of access to adequate legal 

representation and recommends the provision of duty lawyers for both offenders and victims, 

at the very least, in all family violence courts.100

 

 

Each of these responses draws attention to the fact that the work done by the lawyer in a 

problem-solving court expands the normal role of defence counsel.  Additional funding needs 

to be allocated to allow lawyers to fully participate in the collaborative process of problem-

solving (see in particular Chapter 3 below - The Role of Lawyers in Problem Solving Courts). 

 

                                                 
97 See Bartels, above n 94, 3-4. 
 
98 See Law Reform Commission, Final Report, above n 87, 120. 
 
99 See America’s Problem-Solving Courts: the Criminal Costs of Treatment and the Case for Reform 
(National Association of Criminal Defense Lawyers, 2009) 11. 
 
100 See Law Reform Commission, Final Report, above n 87, 102. 
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There is a further danger in the mainstreaming of problem-solving courts. It has been 

acknowledged that one of the great drivers of success of Drug Courts in the US is the capacity 

for them to adapt to local conditions and develop their own culture.101 Neutralising and 

mainstreaming the language may result in therapeutic jurisprudence being shepherded into a 

confined space with resultant philosophical, administrative and resource limitations placed 

upon the way in which the court convenes and delivers justice. Pragmatic responses to local 

conditions may be severely hampered and potentially overborne by rigid adherence to 

generically derived guidelines and frameworks.102

 

  

Notions of procedural fairness may again become restricted to the adversarial understanding 

of that term with its focus on process, form and final outcomes rather than a more expansive 

concept of procedural fairness through engagement, voice and trust as developed in the 

problem-solving court.103

 

  

Of course drug courts and the notion of therapeutic jurisprudence do not have universal 

support. As one Legal Aid practitioner stated in the survey conducted for this research  

I have spent some time as Duty Counsel in the Drug Court and am not at all sure that 

therapeutic jurisprudence works! Drug addicts lie and tell counsel what they think counsel 

wants to hear. It is an expensive initiative and I’m not sure the money wouldn’t be better spent 

on rehabilitation of some sort. 

 

It is arguable that post-sentence rehabilitative program interventions should have always been 

present at satisfactory levels within the community without the need for specialised, problem-

solving courts. Sentencing courts should be able to impose any one of the suite of available 

community-based sanctions with the confidence that the programs ordered are going to be 

delivered in a timely, targeted and intensive fashion.104

 

  

                                                 
101 See Kevin S Burke ‘Just What Made Drug Courts Successful?’ (2010) 36 New England Journal on 
Criminal and Civil Confinement 39, 40. 
 
102 See especially Kate Auty ‘We Teach All Hearts to Break – But Can We Mend Them? Therapeutic 
Jurisprudence and Aboriginal Sentencing Courts’ (2006) eLaw Journal: Murdoch University Electronic 
Journal of Law (Special Series) 101 <https://elaw.murdoch.edu.au/archives/issues/special/we_teach.pdf> 
viewed 29 November 2010. 
 
103 See Burke, above n 101, 52-58; see also Michael King ‘Therapeutic Jurisprudence, Criminal Law 
Practice and the Plea of Guilty’ in David B Wexler (ed.) Rehabilitating Lawyers: Principles of 
Therapeutic Jurisprudence for Criminal Law Practice (Carolina Academic Press, 2008). 
 
104 Sentencing Act 1996 (WA) pts 7 -11, 13. 
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It was a common theme amongst many survey participants that court ordered rehabilitative 

programmes were underfunded and unavailable. Survey participants seemed to suggest that if 

these options were better resourced and more readily available then the need for problem-

solving courts would be reduced. One private lawyer, for example, stated that 

For juveniles I wish there were more sentencing options, ie. Sending them on “6 week camp” 

with intense counselling adventure activities, etc. For adults I wish there were more live 

in/residential drug rehabilitation clinics – they’re impossible to find a bed/place. I would like to 

see TJ receive a bigger profile in WA courts – greater recognition amongst the judiciary 

required. 

F. Conclusion 

There is great merit in the Law Reform Commission’s comprehensive recommendations to 

implement broad-based court intervention programs. However, unless adequately resourced 

at their various intersecting points, these court-based interventions may ultimately lead to 

provision of the same post-sentence rehabilitative programmes that are currently provided by 

corrective services in the community.  If that is the case the danger then arises that we arrive 

back in very environment that gave rise to judicial and community frustration with corrective 

services and the genesis for the development of the problem-solving court in the first place, 

that is a system that lacked real capacity to deal with the causal factors behind offending.105

 

 

The only variation in practice may be that the delivery of these programmes and the 

participant’s progress through them are monitored by the Court. As a result any subsequent 

frustration in the system will be more focused on the Courts’ performance in providing a ‘soft 

option’ for offenders rather than the issue of allocation of adequate resources to allow it to 

address complex factors.  

The reality is that corrective services have undergone very little true structural change in the 

past thirty years. In a State where imprisonment rates, particularly in respect of the Indigenous 

population, continue to attract national and international attention the question does need to 

be asked of political and bureaucratic leaders what has been the value for money of this 

system. In 2009 the State of Western Australia committed to spending $AUS655 million on 

establishing new and expanded prison facilities over three years, increasing bed capacity by 

1500.106

                                                 
105 See Law Reform Commission, Consultation Paper, above n 5, 23-25. 

  

 
106 See Christian Porter, Attorney General for Western Australia and Minister for Corrective Services, 
‘State Budget 2009-10: Big boost to prison bed numbers’ (Media Statement, 14 May 2009) 
<http://www.mediastatements.wa.gov.au/Pages/WACabinetMinistersSearch.aspx?ItemId=131867&minis
ter=Porter&admin=Barnett> viewed 29 November 2010. 
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In relative terms the application of the principles of therapeutic jurisprudence through the 

development of problem-solving courts is attractive as a relatively cost-effective option 

notwithstanding their intensive nature. This is particularly so when one looks to the projected 

savings in areas such as health and policing budgets.107

 

 If problem-solving courts are to 

continue to grow and develop the process must not be reduced to a regulatory, administrative 

task. It must continue to have the flexibility to be innovative in its interaction with the people 

it sees. It must continue to rigorously assess its processes and tease out those aspects which 

are having anti-therapeutic effects and adjust accordingly. 

Ultimately, whilst problem-solving courts and therapeutic jurisprudence will have an ever 

increasing role to play, comprehensive and systemic change cannot come from the Court in a 

reactive fashion. Long-term change must be driven by the community itself in order to stem 

the tide of matters coming before the Courts. To support this change the application and 

allocation of integrated front-end resources with early-intervention programmes being 

developed through genuine consultation with the community itself remains the key to 

comprehensively addressing the causal factors resulting in criminal behaviours. This is where 

the notion of transformative justice begins to have force and applicability, the bringing 

together of communities to develop local solutions for local issues in a collaborative fashion 

and where the justice system adapts to meet specific community objectives. 

                                                 
107 See Law Reform Commission, Final Report, above n 87, 12. 
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A. Introduction 

The application of the principles of therapeutic jurisprudence is critical to the operation of 

problem-solving courts. Lawyers working in problem-solving courts need to be able to identify 

with these operative principles in order to be effective in their role as counsel in the new 

paradigm.  In addition, lawyers are expected to extend their legal services beyond traditional 

responsibilities.1

As a matter of specific focus the survey asked lawyers what factors they believe influence an 

accused’s decision to plead guilty to a charge. Further, survey participants were asked if they 

believe the plea of guilty for convenience exists, and, if it does, then their perception of the 

prevalence of the ‘plea of guilty for convenience’ in the criminal justice system and how they 

deal with this phenomenon (see Chapter Four for a discussion as to what factors influence a 

plea of guilty). Participants are asked also asked whether they think alternative plea options 

should be made available to accused persons available to assist in avoiding the potentially anti-

therapeutic consequences of not accepting the ‘plea for convenience’ (see Chapter Four – ‘I. Is 

there support for a No Contest Plea in Western Australia?’). Each of these topics is discussed in 

detail through the paper. The full questionnaire as distributed to survey participants can be 

found at Appendix 1. 

 Primary research conducted for this thesis centres on Western Australian 

lawyers practicing criminal law. A survey of West Australian lawyers was conducted to 

determine their perceptions and knowledge of the practice of the principles of therapeutic 

jurisprudence. In addition, the survey set out to determine whether elements of the principles 

of therapeutic jurisprudence are being employed by legal practitioners within the confines of 

the more traditional criminal legal process. The survey also sought to gauge legal practitioners’ 

knowledge of and involvement in problem-solving courts. Legal practitioners were asked 

whether, in applying the principles of therapeutic jurisprudence, they see themselves as 

employing new skills requiring specialist training (see generally Chapter One for a discussion of 

the principles of therapeutic jurisprudence and the development of problem-solving courts, 

and Chapter Three for a discussion about the evolving role of lawyers as they apply the 

principles of therapeutic jurisprudence, in particular, in the context of legal practice in 

problem-solving courts). 

                                                           
1 See for example, David B Wexler, ‘Therapeutic Jurisprudence and the Rehabilitative Role of the 
Criminal Defence Lawyer’ (2004-2005) 17 St Thomas Law Review 743; David B Wexler, ‘Therapeutic 
Jurisprudence Review: A Tripartite Framework for Incorporating Therapeutic Jurisprudence in Criminal 
Law Education, Research and Practice’ (2005) 7 Florida Coastal Law Journal 95; Michael S King., 
‘Therapeutic Jurisprudence and Criminal Law Practice: A Judicial Perspective’ (2007) 31 Criminal Law 
Journal 12. 
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This Chapter describes the professional experience of the survey participants as well as 

determining the jurisdictions in which they practice. The social context of survey participants is 

also discussed in terms of their location of practice (i.e urban compared to regional and 

remote) and the clients that they regularly represent.  The comprehensive nature of 

participants’ experience and exposure to practice in a variety of settings provides a strong 

foundation upon which to assert the reliability and credibility of the survey results obtained in 

respect of each of the discrete areas the subject of the research. 

B. Methodology 

A written survey was distributed to one hundred (100) lawyers who predominantly practice in 

criminal law throughout Western Australia. A covering Information Sheet accompanied the 

eight-page questionnaire (see Appendix 1). Contact details for private practitioners were 

drawn from information contained in the Law Almanac 20082 as well as the investigator’s 

personal knowledge of the Western Australian legal profession. Together these documents 

were distributed by direct, personally addressed mail to practising lawyers. Court officers and 

lawyers working for the Aboriginal Legal Service of Western Australia Inc. as well as lawyers 

working for the Legal Aid Commission of Western Australia were contacted via their respective 

employers. Of the 100 Surveys distributed by mail a total of 75 (n = 75) completed surveys 

were returned. The returned surveys were received anonymously with no ability to determine 

individual participants identifying details other than their place of employment and length of 

practice. Survey participants were encourage to provide commentary where they felt 

appropriate and nearly all returned surveys were annotated with significant qualitative 

information and commentary. Results were analysed using SPPS Statistics GradPack v17.0.3

C. Who are the Survey Participants 

 

Table 1 below shows that the survey respondents fell into four primary subsets (see App. 1 Qu. 

1) – 

1. ALSWA lawyers and court officers (n = 16)  

2. Legal Aid WA lawyers (n = 30)  

3. Private practitioners (n = 28) 

4. Other publicly funded (n = 1) 

 

                                                           
2 See Law Almanac (Department of the Attorney General for Western Australia, 2008) 
<http://www.department.dotag.wa.gov.au/_apps/lawalmanac/default.asp?uid=9164-5256-7411-4857> 
viewed 29 November 2010. 
 
3 For more information on the statistical analysis software applied during this research being the 
Statistical Package for Social Sciences (SPSS) see <http://www.spss.com/au/> viewed 29 November 
2010. 

http://www.department.dotag.wa.gov.au/_apps/lawalmanac/default.asp?uid=9164-5256-7411-4857�
http://www.spss.com/au/�
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Table 1 - Place of Employment 

  

Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Other Public 1 1.3 1.3 1.3 

ALSWA 16 21.3 21.3 22.7 

Private 28 37.3 37.3 60.0 

Legal Aid 30 40.0 40.0 100.0 

Total 75 100.0 100.0  

 

A total of 61% survey participants indicated that they either worked exclusively in regional and 

remote Western Australia or in both the Perth Metropolitan area as well as regional and 

remote areas (see App. 1 Qu. 3 and Table 2 below). In a State with the geographical size and 

population distribution of Western Australia the factor of remote and regional experience is 

important. Practice in regional and remote Australia brings with it challenges not necessarily 

experienced in the metropolitan centres, none the least, for clients experiencing the financial 

and social costs associated with travelling long distances to meet court obligations. Lawyers 

need to be attuned to these challenges if they are to be effective representatives for their 

clients. 

Table 2 - Site of Practice 

  

Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Perth Metro 28 37.3 37.8 37.8 

Regional or Remote WA 21 28.0 28.4 66.2 

Both 25 33.3 33.8 100.0 

Total 74 98.7 100.0  

Missing System 1 1.3   

Total 75 100.0   

 

Lawyers who participated were of varied experience but, importantly, 67% indicated that they 

had been in practice for ten or more years (see Table 3 below and App.1 Qu.2). 
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Table 3 - Length of Practice 

  Frequency Percent Valid Percent Cumulative Percent 

Valid 0 to 5 yrs 15 20.0 20.0 20.0 

5 to 10 yrs 10 13.3 13.3 33.3 

10 or more 50 66.7 66.7 100.0 

Total 75 100.0 100.0  

 

Criminal law formed the primary focus of their professional practice with 76% of participants 

indicating that it represented 75-100% of their overall caseload (see App.1 Qu. 4 and Table 4 

below). 

 

Table 4 - %Criminal 

  Frequency Percent Valid Percent Cumulative Percent 

Valid 0-25% 1 1.3 1.3 1.3 

10-25% 2 2.7 2.7 4.0 

25-50% 6 8.0 8.0 12.0 

50-75% 9 12.0 12.0 24.0 

75-100% 57 76.0 76.0 100.0 

Total 75 100.0 100.0  

 

 

D. Jurisdictional Practice 

The criminal courts in Western Australia continue to experience significant growth in the 

number of cases coming before them.4 In 2007/08 the Magistrates’ Courts received a total of 

121,662 criminal cases5 whilst the District Court, dealing more serious indictable matters, 

received 2,379 cases in 2007-2008.6

                                                           
4 Annual Report (Department of the Attorney General, 2008 – 2009), 13. 

 In combination these two jurisdictions have the heaviest 

criminal caseloads in the State and, therefore, draw the greatest proportion of a practitioner’s 

time spent in court (see App. 1 Qu. 5 and Diags. 1 and 2 below).  

 
5 See Magistrates’ Court Statistics (Department of the Attorney General¸ 2008) 
<http://www.courts.dotag.wa.gov.au/m/magistrates_court_statistics.aspx> viewed 29 November 2010. 
   
6 See District Court Statistics (Department of the Attorney General, 2008) 
<http://www.courts.dotag.wa.gov.au/d/district_court_statistics.aspx> viewed 29 November 2010. 
  

http://www.courts.dotag.wa.gov.au/m/magistrates_court_statistics.aspx�
http://www.courts.dotag.wa.gov.au/d/district_court_statistics.aspx�
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Diagram 1 

 

Diagram 2 

 

 

In 2007/08 the Children’s Court received 14,041 criminal cases.7 This ‘case-received’ rate is 

expected to grow at about 10 per cent annually.8

 

 Over 50% of surveyed practitioners spent 

between 10% and 100% of their practice time in the Children’s Court (see App. 1 Qu. 5 and 

Diag. 3 below). 

 

 

 

                                                           
7 See Children’s Court Statistics (Department of the Attorney General, 2008) 
<http://www.courts.dotag.wa.gov.au/c/children_s_court_statistics.aspx> viewed 29 November 2010.  
 
8 Department of the Attorney General, above n 4, 14. 
 

http://www.courts.dotag.wa.gov.au/c/children_s_court_statistics.aspx�
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Diagram 3 

 

The Magistrate’s and Children’s Court in metropolitan Perth both have dedicated Drug Court 

programs whilst the Magistrate’s Court has, in addition, specialist mental health lists, 

Indigenous community courts and a network of family violence courts. These problem-solving 

Courts are considered in depth in Chapter One, whilst the role of lawyers in problem-solving 

courts is discussed in Chapter Three. 

E. Workload 

Once an accused person has pleaded guilty to a charge (or been found guilty after a trial) the 

Court moves to determine the appropriate sentence to be imposed as punishment for the 

wrongdoing. The Court prior to sentencing will hear submissions from the prosecution as well 

as defence about what they believe to be the appropriate sentencing disposition. The lawyer 

representing the guilty party presents to the Court a plea in mitigation. The plea in mitigation 

provides an overview of the character of the client, their personal circumstances now and at 

the time of the offence, the reasons for the offending behaviour, any comments on the facts 

that may be important to determine level of involvement in the offence, a review of prior 

offending behaviour drawing the court to any treatment or rehabilitative needs. The process of 

preparing for and presenting the plea in mitigation can range from a superficial reading to a 

deep investigation depending on the seriousness of the crime or the complexity of the 

personal circumstances and is an important part of the sentencing process.9

 

  

 

                                                           
9 See generally Ian Weldon (ed.), Criminal Law - Western Australia, (Lexis Nexis Butterworths, NSW), [SA 
s 8.1] – [SA s 8.160]. 
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Lawyers appearing in Western Australian criminal courts are presenting large numbers of pleas 

in mitigation (see App. 1 Qu. 23). The survey results indicate that 42 of 75 respondents, or 

nearly 62%, are presenting between 25 to 100 individual pleas in mitigation per month, with 

one-quarter [25%] of respondents indicating that they present between 75-100 pleas in 

mitigation per month (see Diag. 4 below). This represents, on average, between 1 to 4 pleas in 

mitigation per day and appears to capture a large portion of the daily workload of the Western 

Australia criminal justice system. As result the depth and quality the survey is enhanced by the 

fact that counsel who responded are operating at the very practical and sharp end of the 

criminal justice system, that is, assisting clients to enter plea of guilty and then deal with the 

subsequent sentencing process. This is particularly relevant given that this paper, in Chapter 

Four, focuses the ‘lens’ of therapeutic jurisprudence upon the factors that influence an 

accused person’s decision to enter a plea of guilty where they might otherwise raise a 

legitimate and arguable defence at law or take significant issue with the facts which provide 

the basis for the offence charged.  

Diagram 4. 

 

 

Significant numbers of surveyed lawyers had experience as Duty Counsel (see App. 1 Qu. 6 and 

Diag. 5 below). Duty Counsel often work with large numbers of clients providing on the spot 

advice and often deal with large numbers of pleas of guilty (see especially discussion in 

Chapter Four – ‘The Importance of adequate legal advice and representation’).  
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Diagram 5. 

 

Chapter Three of this research paper explores the role of lawyers in problem-solving courts 

from both a theoretical and practical point of view. Nearly 80% of survey respondents 

indicated that they had some exposure to practise in problem-solving courts (see App. 1 Qu. 7 

and Diag. 6 below). The feedback provided by survey respondents and discussed throughout 

this paper is reflective of this experience. 

 

Diagram 6. 
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F. Conclusion 

One hundred surveys were distributed to legal practitioners practising law in Western 

Australia. 75 surveys were returned completed [i.e. a return rate of 75%]. The legal 

practitioners surveyed came from a variety of relevant backgrounds (ie. ALSWA, Legal Aid and 

private practice) and, importantly, had experience in urban as well as regional and remote 

Western Australia. As can be seen from above, those survey participants consisted of 

experienced lawyers working predominantly in the criminal justice system. These lawyers 

appear to have significant exposure to the jurisdictions with the greatest case loads [i.e. 

Magistrates Courts, District Courts and Children’s Courts]. In addition, a significant proportion 

of survey respondents have had experience working as duty counsel as well as in problem-

solving courts. These practitioners are presenting large numbers of pleas in mitigation to the 

Courts on a monthly basis. As a result these lawyers appear to be in the best position to 

provide feedback as their role in problem-solving courts as well as the reasons behind why an 

accused may plead guilty to a charge for convenience. The combination of each of these 

factors gives added validity and strength to the survey results and the qualitative commentary 

made by participants in their responses. The West Australian jurisdiction is unique in its 

geographical size and the remoteness of some of the communities serviced by the local legal 

profession. As a result, the qualitative commentary of survey participants provides a valuable 

personal insight into the realities of day-to-day legal practice in Western Australia. 
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The Role of Lawyers in Problem-Solving 
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A. Introduction 

As has been discussed in Chapter One, therapeutic jurisprudence is an interdisciplinary 

approach to law that builds on the basic insight that law is a social force that has inevitable (if 

unintended) consequences for the mental health and psychological functioning of those it 

affects.1 Therapeutic jurisprudence seeks to assess the therapeutic and counter-therapeutic 

consequences of law in action.2 This assessment does not restrict itself simply to the practise 

of law in a certain jurisdiction; the lens can be applied to all legal processes.3 Certainly one of 

the difficulties with this evolving discourse is that, because it is an approach rather than a 

theory, the literature on therapeutic jurisprudence has produced an array of studies which are 

illustrative of the approach rather than confirmatory of a pre-existing hypothesis.4

 

 

Increasing complexities of individual accused persons facing the criminal justice system, 

judicial initiatives which created innovative responses to recidivist offending and increasing 

caseloads required a radical shift in the traditional paradigm. In seeking a solution to these 

demands the criminal justice system has sought assistance from therapeutic jurisprudence. In 

applying the ‘lens’ to view the criminal justice system, judicial officers and other professional 

participants have developed courts that enhance the therapeutic aspects of legal processes 

whilst being sensitive to the anti-therapeutic aspects of the traditional adversarial system. In 

practise this has required courts and the legal actors within to shed their traditional role of 

simply reacting to an offender’s behaviour in a highly adversarial and punitive sense to 

becoming pro-actively engaged in an offender’s rehabilitation.5

 

 

The most obvious example of such judicial engagement is the problem-solving court which sets 

out to case-manage an offender through the early and intermediatory stages of intensive 

                                                 
1 See especially Dennis P Stolle, David B Wexler, Bruce J Winik and Edward A Dauer, ‘Integrating 
Preventative Law and Therapeutic Jurisprudence: A Law and Psychology Based approach to Lawyering’ 
(1997-1998) 34 Californian Western Law Review 17. 
 
2 See David Wexler, ‘Therapeutic Jurisprudence: An Overview’ (2000) 17 Thomas M Cooley Law Review 
125 <http://www.law.arizona.edu/depts/upr-intj/intj-o.html> viewed 29 November 2010. 
 
3 See William Schma, ‘Judging for the New Millennium’ (2000) 37 Court Review: Journal of the 
American Judges’ Association 4 <http://aja.ncsc.dni.us/publications/courtrv/cr37/cr37-1/cr9schma.pdf> 
viewed 29 November 2010. 
 
4 See Arie Frieberg, ‘Therapeutic Jurisprudence in Australia: Paradigm Shift or Pragmatic 
Incrementalism’ (2003) 20 Law in Context 6, 9. 
 
5 See Anne Endress Skove, ‘The Ethics of Problem Solving’ in Report on Trends in the State Courts 
(National Centre for State Courts, 2002) 30. 
 

http://www.law.arizona.edu/depts/upr-intj/intj-o.html�
http://aja.ncsc.dni.us/publications/courtrv/cr37/cr37-1/cr9schma.pdf�
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rehabilitation.6 It is true that this new approach has not become the dominant paradigm but 

its impact upon the criminal justice system in Australian jurisdictions has been rapid and 

noticeable. A new criminal justice system has not been created. Rather the focus of these new 

courts has been to develop an ‘ethics of care’ whereby judicial officers in conjunction with 

other legal actors become directly involved in the case management of rehabilitative services 

delivered to offenders.7 The extent of such involvement is often at the discretion of the 

individual judicial officer.8 A collaborative style of case management replaces the traditional 

adversarial approach to court procedures. Importantly, for this collaborative approach to be 

effective the judicial officer, prosecution, defence counsel, community corrections officers, 

treatment providers and victim support services must all work together to monitor the 

treatment progress of each offender.9 In doing so a new role is evolving for those players and 

the development of specialist professionals in these specialist courts is a reality.10

 

 

This Chapter takes the reader on a journey through the evolving role of the legal practitioner. 

As the profession navigates the new paradigm of practice that therapeutic jurisprudence has 

brought in problem-solving courts, the following discussion will demonstrate the pivotal role 

that a lawyer can play in delivering holistic advice and representation to their clients. By 

practising an ‘ethic of care’ the legal practitioner can be transformed from traditional 

adversarial advocate to motivator, coach and future planner. Lawyers need to be conversant in 

the theory and practice of the new paradigm if they are to be effective advisors to their clients 

as well as members of inter-disciplinary case management teams convened by problem solving 

courts. 

                                                 
6 See David Rottman and Pamela Casey, ‘Therapeutic Jurisprudence and the Emergence of Problem 
Solving Courts’ (1999) 240 National Institute of Justice Journal 13, 14. 
 
7 See Michael S King, ‘Therapeutic Jurisprudence in Australia: New Directions in Courts Legal Practice, 
Research and Legal Education’ (2006) 15 Journal of Judicial Administration 129, 132. 
 
8 See Arthur Christean, ‘Therapeutic Jurisprudence: Embracing a Tainted Ideal’ Focus on Utah (The 
Sutherland Institute, 2002). 
 
9 See Mae C Quinn, ‘Whose Team Am I On Anyway? Musings Of A Public Defender About Drug 
Treatment Court Practice’ (2000-2001) 26 New York University Review of Law & Social Change 37, 46-
47. 
 
10 See David Rottman, ‘Does Effective Therapeutic Jurisprudence Require Specialized Courts and Do 
Specialized Courts Imply Specialist Judges?’ (2000) 37 Court Review 22; see also Michael S King, 
‘Problem-Solving Court Judging: Therapeutic Jurisprudence and Transformational Leadership’ (2008) 17 
Journal of Judicial Administration 155. 
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B. The Evolving Role of the Lawyer 

a) Measuring Success 

If the role of a defence lawyer is to advocate for the best possible outcome for their client the 

question that begs is ‘what is the ‘best possible outcome’?’; on what basis is this measured, 

particularly within the confines of a traditional criminal justice system which is adapting to an 

evolving therapeutic jurisprudence. Further, if the court is the ‘problem-solver’ in therapeutic 

jurisprudence, who is left to identify the problem? And once those problems are identified 

where does that leave the lawyer who measures his or her success in rates of acquittal or 

avoidance of imprisonment? 

 

Some lawyers will measure success based on acquittal rates gained as a result of hard-edged 

cross-examination aimed at breaking down witnesses at all costs, or through technical 

anomalies ferreted out during protracted legal proceedings. The defence lawyer who 

uncritically advocates their client’s entrenched position will assume that a conviction-free 

client is a happy client with a successful outcome which, in turn, validates the lawyer’s 

approach to practice.11 These lawyers will dismiss the suggestion that holistic results obtained 

in the course of applying the principles of therapeutic jurisprudence can be defined as the 

‘best possible outcome’ for their client. This approach may suit some clients and lawyers, but 

for others this ‘success’ will hold true only in the short term. Many lawyers, particularly those 

operating as public advocates, will be dealing with clients who have seriously dysfunctional 

lives marked by substance abuse, violence either as perpetrators, victims or both, economic 

and systemic marginalization, social isolation and physical and mental health deficiencies.12 For 

these lawyers an acquittal is usually only a short term reprieve gained for the client, the police, 

the community and the criminal justice system.13

 

 

Lawyers, through traditional training, are taught to place information in legal boxes, to find the 

path of least resistance in answer to the perceived  problem, irrelevancies are an annoyance to 

be cast aside, admissions uttered are akin to dancing with the devil. In contrast, therapeutic 

                                                 
11 See David B Welxer ‘Some Reflections on Therapeutic Jurisprudence and the Practice of Criminal 
Law’ (2002) 38 Criminal Law Bulletin 205. 
 
12 See King, above n 7, 131. 
 
13 See especially Derek Hunter, ‘How the Criminal Justice System can be best Utilised to Reduce the 
Increasing Rate of Offending and Imprisonment of Western Australia’s Indigenous Population (2008) 15 
eLaw Journal: Murdoch University Electronic law Journal 134 
<https://elaw.murdoch.edu.au/archives/issues/2008/2/elaw_15_2_Hunter.pdf> viewed 29 November 
2010. 
 

https://elaw.murdoch.edu.au/archives/issues/2008/2/elaw_15_2_Hunter.pdf�
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jurisprudence asks the lawyer expand the client-lawyer relationship and to enter into a new 

dialogue with their clients.14 For the lawyer applying therapeutic jurisprudence the goal is to 

not to win or intimidate but do what is therapeutically best for the client.15 By helping clients 

deal with their rehabilitative needs in the current case lawyers can assist them to avoid future 

criminal actions and achieve long term rehabilitation.16 It is imperative that if lawyers are to 

embark upon this path then they be cognisant of the full range of rehabilitative opportunities 

in their community. They will need to make an assessment at the earliest opportunity as to 

whether the client is a suitable candidate for or can be persuaded to undertake 

rehabilitation.17

 

 

Capitalising upon the crisis point, the lawyer may embark upon a skilled and detailed enquiry 

aimed at drawing their client’s attention to the potential reasons for their contact with the 

criminal justice system.18 The lawyer’s insight can assist to motivate the client’s insight and 

understanding of the positives that behavioural change can offer. The aim is to deliver a more 

holistic service to clients. The vision extends beyond the immediate into the long term. 

Measures of success may be as ambiguous as a new outlook on life and a life without self-

destructive recourse to drugs or alcohol.19 It may include stability in accommodation, renewed 

family and community relationships, adherence to a prescribed medication regime for the first 

time, reduced hospital admissions from violent encounters, less stress and an overall 

improvement in the individual’s quality of life with a positive flow on effect for those around 

them.20

                                                 
14 See King, above n 7, 135. 

 

 
15 See Skove, above n 5. 
 
16 See Carolyn Copps-Hartley and Carrie J Petrucci ‘Practising Culturally Competent Therapeutic 
Jurisprudence: A Collaboration Between Social Work and Law’ (2004) 14 Washington University 
Journal of Law and Policy 133, 155. 
 
17 See Bruce J Winick ‘Redefining the Role of the Criminal Defense Lawyer at Plea Bargaining and 
Sentencing: A Therapeutic Jurisprudence/Preventative Law Model’ (1999) 4 Psychology, Public Policy 
and Law 1034, 1049. 
 
18 See especially Astrid Birgden ‘Dealing with the Resistant Criminal Client: A Psychologically-minded 
Strategy for More Effective Legal Counselling’ (2002) 38 Criminal Law Bulletin 225, 227-229. 
 
19 See Skove, above n 5; see also David B Wexler, ‘Therapeutic Jurisprudence and the Rehabilitative 
Role of the Criminal Defense Lawyer, (2004-2005) 17 St Thomas Law Review 743,747-749, 751. 
 
20 See Hunter, above n 13, 138-144. 
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b) Communicating Effectively in the New Paradigm 

In the context of problem-solving courts motivational interviewing techniques and a 

preventative model of legal practice are important. Motivational interviewing is described as a 

brief, practically-oriented intervention style of counselling. It is a directive client-centred 

counselling style which helps the client explore and resolve ambivalence around behavioural 

change. It relies on the client to identify reasons and motives for present and potential 

problems, articulate their future goals and emphasises their freedom of choice. It recognises 

and then seeks to facilitate the stages of behavioural change. An approach to instruction taking 

and the giving of advice that is more comfortable in the rooms of a psychologist or social 

worker is required.21 The lawyer does not transform into psychologist or social worker but 

draws on the approaches employed by these professions in order to better advise and then 

guide their client through the change process. The lawyer in this setting takes into account 

both the emotional and factual content of their client’s instructions.22

 

   

Effective communication is critical to the building of trust and cooperation, factors essential to 

enhancing the client-lawyer relationship.23 Paternalistic lecturing is misplaced and unhelpful.24 

The TJ lawyer must become trained in listening to matters that might, at first glance, appear 

irrelevant but upon closer inspection will reveal the true nature of the client and often the root 

cause of offending behaviour. Admissions become a valuable insight and evidence that the 

client has made the first tentative steps towards rehabilitation, genuine acceptance of wrong 

doing and recognition of the impact it has on others.25

 

  

Particularly in the early stages of entry into this form of rehabilitation the lawyer is often the 

primary means of communicating the client’s deepest held fears and problems to a broader 

audience. This is because often he or she is the only real confidante of the client. Indeed, the 

lawyer may be placed in a position of releasing, to the court, a client’s highly personal and 

sensitive information at a pace that allows the client to come to terms with the gravity of the 

                                                 
21 See Birgden, above n 18, 232-243. 
 
22 See Michael S King ‘Therapeutic Jurisprudence, Criminal Law Practice and the Plea of Guilty’ in 
David B Wexler (ed.) Rehabilitating Lawyers: Principles of Therapeutic Jurisprudence for Criminal Law 
Practice (Carolina Academic Press, 2008) 230-239, 232. 
 
23 See Hartley and Petrucci, above n 16, 155-162. 
 
24 See Winick, above n 17, 1074. 
 
25 Ibid 1050-1051. 
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disclosure, for example, childhood abuse.26 This takes skill and care as paternalism or coercion 

may result in a severe adverse and negative reaction leading to resistance to behavioural 

change.27

 

  

Where resistance is encountered lawyers are encouraged to ‘roll with it’ rather than directly 

confront and challenge it. The lawyer should empathise with their client and engage in gentle 

reassurance and prompting.28 The client must be placed in a position that allows them to feel 

confident that positive decisions made by them will be supported. This can be an empowering 

phase for the client as they begin to develop a real sense of self-determination. The key to 

motivational interviewing is to allow the client to identify their psycholegal soft spots and to 

develop their own solutions in response.29 This adds to the quality of the lawyer-client 

relationship and enhances client autonomy.30

  

 

The lawyer is transformed at this stage into a coach and mentor providing encouragement and 

advocating to their client the benefits of wholesale lifestyle change. This role of ‘change agent’ 

often presents the greatest challenge for lawyers from a professional and personal level.  

Lawyers wishing to be an ‘effective helper’ need to be careful not to cross established ethical 

and professional boundaries. 31 They must not supplant their own interests for the client’s.32

 

  

Many clients fear the reality of true lifestyle change. Change means letting go of established 

social networks and ingrained and comforting behaviours in favour of a brave new world. 

There is a phase in behavioural change where the isolation of true lifestyle change is even 

lonelier than the client’s familiar isolation from the mainstream.33

                                                 
26 See Deen Potter, ‘Lawyer, Social Worker, Psychologist and More: The Role of the Defence Lawyer in 
Therapeutic Jurisprudence’ (2006) eLaw Journal: Murdoch University Electronic Journal of Law 
(Special Series) 95 <

 At least he had his sub-

https://elaw.murdoch.edu.au/archives/issues/special/lawyer.pdf> viewed 29 
November 2010.  
 
27 See Winick, above n 17, 1066-1073. 
 
28 Ibid 1073-1076. 
 
29 See Birgden, above n 18, 232-234. 
 
30 See Hartley and Petrucci, above n 16, 153. 
 
31 See Wexler, above n 19, 749. 
 
32 See especially Marjorie A Silver ‘Love, Hate and Other Emotional Interference in the Lawyer/Client 
Relationship’ (1999-2000) 6 Clinical Law Review 259; see also Fred C Zaharias ‘Professional 
Responsibility, Therapeutic Jurisprudence and Preventative Law’ (1999) 4 Psychology, Public Policy and 
Law 909. 
 
33 See Potter, above n 26, 97. 

https://elaw.murdoch.edu.au/archives/issues/special/lawyer.pdf�
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culture to fall back on if things got tough. It is during this phase, in particular, that the TJ 

lawyer must be attuned to the supports that are available for the client, certainly any positive 

family or community supports if available, but also other targeted services that will meet the 

very specific needs of the individual client. 

 

The TJ lawyer must be willing and able to access and form relationships with these vital 

resources if they are going to see their client through this difficult phase. In addition, the TJ 

lawyer must utilise language that motivates, encourages and reinforces gains but also indicates 

areas where improvement is needed.34

 

 

Whilst continuing to employ motivational interviewing techniques the lawyer working with 

their client in the problem-solving court must begin to implement a preventative law model of 

practice. To allow a client to rest too easy during this phase of change risks significant relapse. 

A preventative law model involves encouraging the client to develop their own relapse 

prevention plans, enhancing their sense of control over their own lives.35 The lawyer can be 

pro-active here by doing what a good lawyer should do for their client and that is identify and 

minimise legal risk.36

c) Connecting with Indigenous Communities 

 The lawyer can provide their client with information on how to access 

services or provide the client with emotional and practical support to make the first approach 

to those services. 

Dealing with Indigenous clients, whether it be in metropolitan or regional and remote Western 

Australia, presents an additional and complex challenge. This is because the historical record of 

police and prosecutorial intervention in the lives of Indigenous peoples outstrips that of your 

average citizen. Courts imprison Indigenous West Australians at a rate that continues to attract 

widespread concern and comment.37

                                                 
34 See Birgden, above n 18, 232. 

 Courts have facilitated the removal of Indigenous 

children from their parents pursuant to government policy.  

 
35 See Hartley and Petrucci, above n 16, 153-155. 
 
36 See Winick, above n 18, 1063. 
 
37 See especially Evidence to the House of Representatives Standing Committee on Aboriginal and Torres 
Strait Islander Affairs: Involvement of Indigenous juveniles and young adults in the criminal justice 
system, Parliament of Australia, Perth, 30 March 2010, 1-3 (Wayne Martin, Chief Justice of Western 
Australia). 
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To Indigenous West Australians the courts have represented the sharp end of oppression.38 

The criminal justice process and its outcomes are perceived as being either predetermined or 

irrelevant.39

 

  

For example, the lawyer representing a young Indigenous male or female on successive 

disorderly behaviour or assault charges may be confronted with a complex range of inter-

related factors all leading to a propensity to have regular adverse interaction with the criminal 

justice system. Avoidance of jail, fines or even successful completion of a short term corrective 

service order is unlikely to be sufficient, of themselves, to address the multifaceted 

phenomenon of Indigenous recidivism. 

 

Chronic dysfunction in the family network is often present, with only a few within that network 

strong enough and with sufficient resource capacity to provide some limited support.40 The 

client is angry at the world for the real and perceived lack of support it has provided them 

during their formative years when they were subjected to neglect and physical, emotional and 

sexual abuse. A set of norms are in place that is far removed from the mainstream.41

 

 They are 

mistrusting of others because their daily existence is punctuated by violent confrontation or 

threats of violence due to their own criminal behaviours or the criminal behaviours of their 

associates. Stable accommodation is non-existent and where transient accommodation with 

friends or family is available it is usually characterised by overcrowding and dysfunction.  

Simply getting to and from rehabilitative courses and reporting for community-based 

supervision becomes a task in itself because intra and inter-familial feuding makes moving 

around their community an exercise in survival. Many of their family have been or are in jail or 

enmeshed within the criminal justice system. Abuse of alcohol and illicit substances is likely to 

be a habit well ingrained from that client’s exposure to similar behaviours by family and 

friends at an early age.  A lack of employment opportunities is the natural flow on from years 

of instability and transience in educational placements.  

                                                 
38 See Aboriginal Customary Law and the Criminal Justice System, Discussion Paper, Project 94 (Law 
Reform Commission of Western Australia, 2006) 94-96. 
 
39 See Quentin Beresford and Paul Omaji  Rites of Passage: Aboriginal Youth, Crime and Justice 
(Fremantle Arts Centre Press, 1996) 108 – 110. 
 
40 See especially Hunter, above n 13. 
 
41 See especially Deen Potter ‘Indigenous Youth and Restorative Justice in Western Australia’ (2010) 20 
Journal of Judicial Administration 92. 
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Apart from the marginalised family members and social networks that she keeps she is isolated 

intellectually, emotionally, economically and socially. Notwithstanding this stark 

environmental background this is the world that the client feels confident moving in because it 

provides them with some form of status and recognition.42

 

 Mainstream society ignores or 

cannot see this client because their measures of success and validity are not aligned. 

Unless the root causes are identified, acknowledged and addressed this client will continue to 

abuse alcohol and illicit substances and gravitate to dysfunctional networks because, the 

reality is, there is little connection between him and the modern economy and contemporary 

social structure.43

  

 During any engagement with a problem-solving court this client will almost 

invariably have to deal with the impact of the sudden death of a close relative or the 

perpetration of a serious offence against someone close to them.  Any attempt by this 

offender to rehabilitate will initially be encouraged by their family and peers but, if he is 

showing signs of advancement, he will be scorned by those same peers as he begins to 

dislocate himself from them. He will need to build a strength that will enable him to push 

beyond his peers and the lifestyle that he has found comfortable if not, comforting. 

Whilst the law, the lawyer and the court cannot address all of the factors that bring a client 

into the criminal justice system it is the capturing of the client at the crisis moment that does 

provide an opportunity for support and change. The TJ lawyer must identify at a very early 

stage that these root causes exist and bring them to the attention of the problem-solving court 

if limited resources are to be targeted appropriately. The legal practitioner who wishes to 

suggest to their Indigenous client that the court can be a place of assistance and recovery must 

be prepared to expend significant levels of energy. Particularly in the early phases of TJ 

intervention the lawyer will have to promote the positives of holistic change and that benefits 

can flow from the process. For the lawyer who advocates that their client is suitable to engage 

in TJ it is often the case that they must first convince their client that TJ has real potential to 

deliver medium to long term benefits to them.   

 

Putting aside community courts, the Geraldton Alternative Sentencing Regime was noted to be  

. . .the only specialist court [in Western Australia] that seems to have a relatively high 

proportion of Aboriginal clients…[T]he reasons for the higher proportion of Aboriginal 

participants are probably due to demographic factors and the fact that the programme appears 

                                                 
42 See Hunter, above n 13. 
 
43 See Potter, above n 41. 
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to draw on Aboriginal support services, including the Aboriginal Legal Service and Aboriginal 

Community Corrections staff.44

 

 

The importance of being open to and drawing upon the expertise and knowledge of relevant 

agencies and community supports cannot be underestimated when seeking to deliver a 

problem-solving model of legal practice. 

d) Conclusion 

Clients who successfully complete the programmes offered by problem solving courts have the 

potential to become role-models for their previous networks of ‘dysfunctional’ peers. Further, 

as many of these successful participants are also mothers and fathers, it is plausible to argue 

that they also represent a potential break in intergenerational offending patterns so common 

to disadvantaged and marginalized groups.  

 

For example, for the first time children see their mother studying as she takes up an adult 

education course. They see their parent reacting without violence and aggression to stressful 

situations. They see more of the household income directed towards their educational and 

health needs and not frittered away in an undisciplined and random manner on non-essentials 

or illegal activities. They see their parents engaging in meaningful relationships with depth and 

with a wider range of people. All in all the children of these participants begin to see what 

living in the mainstream can be like and as a result they themselves are brought closer to the 

full range of opportunities available. The wide ranging nature and extent of these positive 

outcomes must be understood and appreciated by the TJ lawyer to ensure advocacy with 

passion. It serves a client no good if the traditional lawyer merely pays lip service to TJ 

intervention as a method of avoiding traditional penalties.45

 

  

There are benefits too for the legal profession. The profession has been long criticised for 

being tricky and overly adversarial. Trust and ethical standards are perceived to be in short 

supply.46

                                                 
44 Neil Morgan and Joanne Motteram,  Aboriginal People and Justice Services: Plans, Programmes and 
Delivery, Background Paper No. 7 (Law Reform Commission of Western Australia, 2006) 308 
<

 The profession can re-position itself as a healing profession enhancing the public 

service aspect of practice. The lawyer who applies a therapeutic jurisprudential model to their 

practice may develop a greater sense of contribution to the community.  

http://www.lrc.justice.wa.gov.au/2publications/reports/ACL/BP/BP-07.pdf> viewed 29 November 2010.  
  
45 King, above n 16, 135-136. 
 
46 Hartley and Petrucci, above  n 18, 133-135. 
 

http://www.lrc.justice.wa.gov.au/2publications/reports/ACL/BP/BP-07.pdf�
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For lawyers who struggle with comprehending the crimes of their clients and the resultant 

impact upon victims, successful rehabilitation of that client can provide a professional and 

personal reward and a new and invigorated sense of purpose to their practice.47

                                                 
47 Winick, above n 18, 1077; see also Wexler, above n 19, 744-746. 

 



 53 

C. What do West Australian lawyers do in legal practice? 

As can be seen from the discussion above, the relationship between a lawyer and a client can 

be relatively straight forward or it can evolve to encompass a much more complex set of 

dynamics extending beyond the immediate legal problem. This is true whether it be in a 

traditional setting or in the context of the problem-solving court. Lawyers often see individuals 

at times of crisis and, as a result, are privy to the client’s deepest secrets. Therapeutic 

jurisprudence suggests that the ‘crisis point’ can be a used to invoke the process of 

behavioural change. If that is the case, lawyers are in a pivotal position to assist in that 

process. To better understand how lawyers interact with their clients survey participants were 

asked a series of questions to describe the extent and nature of the relationship with their 

client base. It is often the case that we practise or behave in a way that we are not entirely 

aware of and so lawyers were also asked whether they engaged in or had an appreciation of 

concepts relating to therapeutic jurisprudence, preventative law and motivational 

interviewing. They were also asked if they appreciated or were aware of the role lawyer can 

play as mentor during each of those processes. The results from that survey are discussed 

below. 

a) Extent of Relationship with Client - General 

West Australian lawyers were surveyed and provided with a series of statements which they 

could select to best describe their relationship with their client base (see App. 1 Qu.26). 

 

As can seen in Table 1.1 below only 36% of lawyers said that their relationship was strictly 

limited to legal advice and representation. In contrast two-thirds, or 64%, of survey 

participants indicated that this was not an accurate description of their relationship with their 

clients and that, in fact, their relationship with their clients extended beyond legal advice and 

representation. 

 
Table 1.1 - Strictly limited to advice and representation 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 27 36.0 36.0 36.0 

no 48 64.0 64.0 100.0 

Total 75 100.0 100.0  
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Lawyers were then asked to select a description which best suited the type of additional 

services they provided their client (see App. 1 Qu 26). Thirty-nine percent [39%] of West 

Australian lawyers surveyed indicated that they entered into a dialogue with their client that 

planned for the future to avoid adverse contact with justice system (see Table 1.2 below). This 

may be termed ‘preventative law’.48

 

 

Table 1.2 - Plan to avoid adverse legal contact 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 29 38.7 38.7 38.7 

no 46 61.3 61.3 100.0 

Total 75 100.0 100.0  

 

Sixty percent of lawyers indicated that they assisted with welfare and counselling service 

referrals (see Table 1. 3 below). 

  

 
Table 1.3 - Assist with welfare and counselling referrals 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 45 60.0 60.0 60.0 

no 30 40.0 40.0 100.0 

Total 75 100.0 100.0  

 

One-third of lawyers surveyed indicated that they provided advice and counsel with respect to 

the health and the lifestyle of their clients (see Table 1.4 below) while one-third also suggested 

that they referred clients to financial counselling (see Table 1.5 below). 

 
Table 1. 4 - Advice and counsel health and lifestyle 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 25 33.3 33.3 33.3 

no 50 66.7 66.7 100.0 

Total 75 100.0 100.0  

                                                 
48 See especially Stolle et al, above n 1. 
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Table 1.5 - Assist with financial referral and counselling 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 25 33.3 33.3 33.3 

no 50 66.7 66.7 100.0 

Total 75 100.0 100.0  

 

Conclusion 

The survey results appear to indicate that, in general terms, many lawyers do in fact have a 

relationship with their client base that extends well beyond legal advice and representation. 

Indeed, from the above results it is appears that a significant number of lawyers working in the 

criminal justice system in Western Australia are implementing, to some degree, a preventative 

law model of practice. Preventative law focuses on the ability of the law and lawyers to predict 

legal disputes and to prevent or minimise them in advance. 

  

The lawyer plays an active role in engaging with a client to devise ways to avoid high-risk 

situations and to cope with situations should they arise.49 By identifying and advising clients on 

psycholegal soft spots such as health, lifestyle and financial stressors and referring them onto 

suitable and relevant supports, West Australian lawyers are actively engaging in assisting their 

clients to develop both a resilience and capacity to avoid high-risk situations. This is an 

example of the application of the ‘ethic of care’ in legal practice and may be implemented 

whether these practitioners aware of it or not.50

b) Nature of Lawyer-Client Relationship in Problem Solving Courts 

  

Given intensely personal role that a lawyer can play in the problem-solving court one might 

expect that, when asked what form their relationship with their clients took in problem-solving 

courts the level of engagement might change quite dramatically (see App. 1 Qu. 29). However, 

as Table 2.1 below indicates 29% of lawyers said that their relationship was limited to legal 

advice and representation in problem-solving courts. Seventy percent [70%] said that their 

relationship was not strictly limited to legal advice and representation. These figures are only 

marginally different to the description of the relationship between lawyers and clients in 

general practice (see Table 1.1 above where 36% said that the relationship was limited to legal 

advice and representation). 

                                                 
49 See especially Stolle et al, above n1. 
 
50 See King, above n 7, 140. 
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 Table 2.1 - Limited to legal advice and representation 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 22 29.3 29.7 29.7 

no 52 69.3 70.3 100.0 

Total 74 98.7 100.0  

Missing System 1 1.3   

Total 75 100.0   

 

 

However, it will come as no surprise that when working in problem-solving courts sixty-six 

percent [66%] of surveyed West Australian lawyers indicated that they were directly involved 

in client rehabilitation through liaison with relevant services (see Table 2.2 below). A direct 

relationship with service providers is the very essence of the problem-solving court. 

 

 

 Table 2.2 Liaison between client and rehab services 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 50 66.7 67.6 67.6 

no 24 32.0 32.4 100.0 

Total 74 98.7 100.0  

Missing System 1 1.3   

Total 75 100.0   

 

 

Developing relationships with other related service providers is also a key to successful advice 

and representation in the problem-solving court. This seems to be reflected by the fact that 

fifty-five percent [55%] of surveyed lawyers indicated that when they are working with a client 

in a problem-solving court they will liaise with other welfare services on behalf of their client 

(see Table 2.3 below). 
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Table 2.3 - Liaison between client and other welfare services 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 41 54.7 55.4 55.4 

no 33 44.0 44.6 100.0 

Total 74 98.7 100.0  

Missing System 1 1.3   

Total 75 100.0   

 

c) Understanding Relevant Concepts and Principles 

To be genuinely effective as a legal practitioner operating in the new paradigm it is important 

that lawyers have a good grasp of the relevant theoretical principles to guide their client 

interaction. An understanding of these principles will also allow the lawyer to better 

appreciate the contributions that other professions can make to their client’s overall wellbeing 

within the framework of the criminal justice system. Diagrams 1 to 3 below show survey 

participants’ responses to the questions aimed at gauging their understanding of concepts 

relevant to working in problem-solving courts (see App. 1 Qu 38).  

 

Whilst nearly 80% of survey respondents indicated that they had either a good or very good 

understanding of the concept of therapeutic jurisprudence (see Diag. 1 below) it appears that 

the more specific applied skills associated with the implementation of its approach, namely 

motivational interviewing and preventative lawyering, are less well known. 

 

Diagram 1 
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Nearly 60% indicated that they did not have a good understanding of motivational 

interviewing (see Diag. 2 below) and over 60% did not have a good understanding of 

preventative law (see Diag. 3 below).  

   

Diagram 2 

 
Diagram 3 

 

If a lawyer is to be effective as an advocate for their client, as a team member in a problem-

solving court or as a motivator to change then there must be a keen understanding of these 

concepts. For example, if a lawyer is going to engage a client in behavioural change through 

the problem-solving court then they must be keenly aware of the methodology of preventative 

law. This is because it is often the lawyer who is best placed to identify potential crisis-points 

and thereby advise the client in risk avoidance. As one lawyer noted what the profession 

requires are  

[L]ectures/workshops on therapeutic jurisprudence, circle courts, preventative lawyering and 

motivational interviewing. 
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In addition, the limited of use of motivational interviewing techniques by lawyers is of 

significant concern. Whilst one might expect it to be less prominent in traditional practice, with 

only 21% of survey participants indicating that they utilised this approach to instruction taking 

and delivery of advice (see App. 1 Qu. 26 and Table 3.1 below), that figure surprisingly remains 

unchanged when the same question is asked of those lawyers working with clients in the 

problem-solving court environment (see App. 1 Qu.29 and Table 3.2 below). 

 

 

Table 3.1 - Mentor and motivational interviewing (General) 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 16 21.3 21.3 21.3 

no 59 78.7 78.7 100.0 

Total 75 100.0 100.0  

 

 

 

Table 3.2 - Mentor and motivational interviewing in problem-solving courts 

  
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid yes 16 21.3 21.6 21.6 

no 58 77.3 78.4 100.0 

Total 74 98.7 100.0  

Missing System 1 1.3   

Total 75 100.0   

 

 

It may be that this is due to lack of understanding of the concept (see Diag. 2 above) or 

alternatively, there may be a deeper concern about the use of this technique. This concern 

may be summed up by the following comment from one ALSWA survey respondent 

Motivational interviewing imports (necessarily) a moral and often somewhat preachy approach 

to lawyering. This is at odds with the requirement to be a decent person and not consider 

yourself to be any better, more moral, or more invested in good order by attempting to 

motivate or persuade clients to not offend, or take a greater stake in conformity. 
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However, as discussed above (see ‘Communicating Effectively in the New Paradigm’), 

motivational interviewing can play a crucial role in progressing behavioural change and can be 

delivered by professionals from a diversity of backgrounds, including legal practitioners.51 

Further, it does not involve lawyers elevating their own moral values above that of the client. 

Rather it recognises that stages of change exist and the lawyer can facilitate self-motivation to 

tip the balance in the direction of change.52

D. Conclusion – Educating for the Future 

 

Specialist problem-solving courts have gained increasing acceptance by political leaders, 

judicial officers, bureaucracies and related professionals as being appropriate and relevant in 

Western Australia. However, this development has been progressed in a relatively ad hoc 

fashion with little legislative foundation (see especially Chapter One - ‘Defining Therapeutic 

Jurisprudence and problem-solving courts).  As a result the training of legal practitioners in the 

theoretical basis underpinning problem-solving courts has similarly been ad hoc. 

 

In that environment it is, therefore, not surprising that legal practitioners are not fully 

conversant with the principles upon which such courts operate. If lawyers are only partially 

aware as to the relevant operative principles then they cannot fully participate in a process of 

client-healing, a process to which they are integral. This, in turn, may lead to lawyers being 

disillusioned with and disenfranchised from the process and that can have an adverse effect 

upon their clients.  

 

The role of the TJ lawyer is critical to the development of a ‘new measure’ of success as a client 

progresses through the criminal justice system. Indeed, failure by a particular practitioner to 

employ the principles relevant to the application of therapeutic jurisprudence in specialist 

courts could be anti-therapeutic and may undermine the process of healing.  

 

What appears to have been revealed by the survey results conducted for this research is that 

West Australian lawyers are, in fact, extending themselves beyond a relationship exclusively 

related to the legal outcome of their clients’ cases. They are doing this with little guidance and, 

it appears, that they simply do not have sufficient training in the relevant principles and 

theoretical concepts.  

                                                 
51 See Harry Blagg, Problem-Oriented Courts: A Research Paper (Law Reform Commission of Western 
Australia, 2008) 16-17. 
 
52 See Birgden, above n 18, 234. 
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Clinical legal education delivered through law schools employing the expertise of the existing 

profession and interfacing with a real client base will prepare lawyers for real practice in the 

new paradigm.53

 

 

Lawyers already practising in this environment require professional support as they navigate 

an increasingly complex client base. Lawyers clearly need to be provided with specialised 

training in the application of therapeutic jurisprudence and the complexity of the task of 

mentoring clients through the various programmes. Combined with education at the 

undergraduate level a new generation of lawyers would be better prepared to deliver a holistic 

model of practice. This in turn has the potential to lead to a more rewarding legal career whilst 

delivering potentially transformative benefits for the wider community. 

                                                 
53 See Wexler, above n 19. 
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Chapter 4 –  

To Plead Guilty or Not Guilty: Is that the only question? 
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A. Introduction 

As discussed in Chapter One, therapeutic jurisprudence seeks to assess the therapeutic and 

anti-therapeutic consequences of law in action.1 This assessment does not restrict itself simply 

to the practise of law in a certain jurisdiction; the lens can be applied to all legal processes.2

To fully understand the issues surrounding why a person may enter a plea of guilty for 

convenience it is important to examine some of the relevant issues. As such the role of plea 

bargaining or plea negotiation, including the use of the ‘no contest’ plea, in the process is 

considered in this Chapter. In addition, some of the less tangible reasons as to why the ‘plea 

for convenience’ may be entered, for example, cultural and social reasons are explored. The 

role of lawyers in assisting accused persons to navigate this aspect of the criminal justice 

system is examined as are their perceptions on how to best deal with this issue. ‘Acceptance of 

Responsibility’ is marked as a separate and distinct concept from that of formal guilt and is put 

forward as an alternative plea that could be made available to accused persons who, for a 

variety of reasons, cannot enter a formal admission of guilt. It will be suggested that 

Acceptance of Responsibility may be preferable to the ‘no contest plea’ that is used in the USA. 

It is also suggested that Acceptance of Responsibility may have particular applicability in 

facilitating access to the rehabilitative benefits of problem-solving Courts which have, to date, 

required a formal admission of guilt.

 In 

this Chapter the ‘lens’ of therapeutic jurisprudence is applied to one particular aspect of the 

criminal justice process, namely the plea process. The working hypothesis of this paper is that 

a significant percentage of individuals faced with criminal charges in the West Australian 

criminal justice system are entering pleas of guilty for convenience rather than as a true 

indicator of their guilt of the offence.  It is posited that the reason for individual accused 

persons entering these pleas is to avoid the anti-therapeutic effects of taking a matter to trial. 

The following survey results seem to strongly support this proposition thereby providing 

important information for potential law reform in this area.  

3

                                                           
1 See David Wexler, ‘Therapeutic Jurisprudence: An Overview’ (2000) 17 Thomas M Cooley Law Review 

125 <http://

 

www.law.arizona.edu/depts/upr-intj/intj-o.html> viewed 29 November 2010. 

2 See William Schma, ‘Judging for the New Millennium’ (2000) 37 Court Review: Journal of the American 
Judges’ Association 4 <http://aja.ncsc.dni.us/publications/courtrv/cr37/cr37-1/cr9schma.pdf> viewed 29 
November 2010 . 
 
3 See Court Intervention Programs: Final Paper, Project No. 96 (Law Reform Commission of Western 
Australia, 2008) 27-28. 
 

http://www.law.arizona.edu/depts/upr-intj/intj-o.html�
http://aja.ncsc.dni.us/publications/courtrv/cr37/cr37-1/cr9schma.pdf�
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B. Pleading  – What are the options? 

a) Guilty or Not Guilty? 

In Western Australia the age of criminal responsibility is 10 years.4 Putting aside special pleas 

such as insanity5 this is the age at which an individual can be formally charged by a prosecuting 

authority with a criminal offence, brought before a Court and asked to enter a plea of guilty or 

not guilty.6 Standing mute to a charge is taken to be a plea of not guilty.7 A clear and 

unequivocal plea of guilty is a formal admission of all of the legal elements of the offence 

charged. It is also an admission of the factual basis which gives rise to the legal elements that 

constitute the offence.8 In addition, it represents an acceptance that there are no defences 

applicable to the charge. The High Court of Australia has held the decision to enter a plea of 

guilty must be made by the accused person in an exercise of free will, usually with professional 

advice.9

Guilty pleas play an important part in the operation of criminal justice. Nationally, in the year 

2003-2004, 96% of all criminal lodgements were in the Magistrates Courts with 85% of accused 

being proven guilty either by trial or by plea. Of that 85% over 80% pleaded guilty.

 

10 In the year 

2007/2008 the Magistrate’s Courts in Western Australia dealt with a combined total of 121, 

000 criminal prosecutions.11 Overwhelmingly these matters are finalised by a plea of guilty.12

                                                           
4 See Criminal Code 1913 (WA) s 29.  

 It 

is arguable that even a relatively modest change in the number of matters dealt with by way of 

 
5 See  Criminal Procedure Act 2004 (WA) s 126 (1)(d). 
 
6 See Criminal Procedure Act 2004 (WA) s 126.  
 
7 Ibid, s126(5)(c). 
 
8 See Harris v R 150 A Crim R 509; [2004] WASCA 292, [49]; see also Mason v Strudwick (Unreported, 
Supreme Court of Western Australia Library No 920703, Murray J, 3 December 1992), 5-6. 
 
9 See GAS v The Queen [2004] HCA 22, [30]; (2004) 217 CLR 198. 
 
10 See Arie Frieberg ‘Non-adversarial approaches to criminal justice’ (2007) 16 Journal of Judicial 
Administration 205, 206-207. 
 
11 See Magistrates Court Statistics (Department of the Attorney General¸ 2008) 
<http://www.courts.dotag.wa.gov.au/m/magistrates_court_statistics.aspx> viewed 29 November 2010. 
 
12 See Kathy Mack and Sharyn Roach Anleu ‘Pleading Guilty: Issues and Practices’ (Australian Institute of 
Judicial Administration, 1995) 4. 
 

http://www.courts.dotag.wa.gov.au/m/magistrates_court_statistics.aspx�
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a plea of guilty would seriously affect the workload of the Courts and those directly involved in 

the administration of justice.13

A plea of guilty of itself will generally be considered to be a mitigatory factor.

  

14 The earlier in 

proceedings that the plea of guilty is entered the greater the mitigation.15 This is because it is 

usually evidence of some remorse and a willingness to facilitate the course of justice.16 The 

effect of a plea of guilty is to reduce the culpability of an offender or decrease the extent to 

which the offender should be punished.17 A plea of guilty does not, however, lead 

automatically to a reduction in sentence. There will be cases where the mitigatory effect of the 

guilty plea is reduced or outweighed by other  factors  such as the seriousness of the offence18 

or where the case of the prosecution is so overwhelming strong that a conviction is 

inevitable.19

Section 129(1) of the Criminal Procedure Act 2004 (WA) places, upon the Court, a positive 

obligation to decline to accept a plea of guilty unless the accused is represented by a legal 

practitioner; or, if the accused is not so represented, the Court must be satisfied that the 

accused understands the plea and its consequences. This is more than a mere procedural 

requirement and goes to the heart of the administration of justice and often requires a Court 

to investigate the reasons behind the plea being entered. An accused person may, for 

example, enter a plea of guilty and then during a plea in mitigation raise factual matters which 

give rise to a substantive defence. At this point of the inquiry factors may emerge which places 

the presiding judicial officer in an uncomfortable, if not untenable, position with respect to 

accepting the plea of guilt.

  

20

                                                           
13 See Ian Weldon (ed.), Criminal Law - Western Australia, (Lexis Nexis Butterworths, NSW), [8245.1].  

 Further, in these circumstances the lawyer has limitations upon 

 
14 See Moody v French [2008] WASCA 67, [29]; see also Lorana Bartels ‘To Suspend or not to Suspend’ 
(2009) 28 University of Tasmania Law Review 23, 47. 
 
15 See Sentencing Act 1995 (WA) s 8(1). 
 
16 See Cameron v The Queen (2002) 209 CLR 339, [13] – [15] (Gaudron, Gummow and Callinan JJ). 
 
17 See Sentencing Act 1995 (WA) s 8(2). 
 
18 See Moody v French, above n 14, [33]. 
 
19 See Crimes (Sentencing) Act 2005 (ACT) s 35 for a statutory example codifying the reduction of 
sentence on a guilty plea. 
 
20 See Weldon, above n 13, [8245.1] 
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the way in which they can assist the client and the court.21

b) Acceptance of Responsibility by Young Offenders in Western Australia 

 Where this occurs the Court is 

required to decline to accept that plea of guilty. The Court will instead enter a plea of not 

guilty on behalf of the accused and set the matter down for a trial. 

“Acceptance of responsibility” plays an important role in the juvenile justice system in Western 

Australia. Whilst there is little jurisprudence on the theoretical and practical difference 

between the two concepts, the legislative framework in respect of young offenders in Western 

Australia clearly marks ‘acceptance of responsibility’ as being a distinct and distinguishable 

concept from guilt.22 What must be inferred is that guilt is something over and above an 

‘acceptance of responsibility’ and that guilt can attract more intrusive consequences.23

  

 

The Young Offenders Act 1994 (WA) establishes a procedure whereby a young offender can, 

without being formally charged, be referred to a Juvenile Justice Team (JJT) by a prosecuting 

authority.24 Drawing upon the Family Group Conferencing model of restorative justice that was 

being developed during the same period in New Zealand,25 JJTs were considered to be an 

innovative and uniquely Western Australian response to juvenile offending.26 Whilst certain 

serious offences are precluded from the JJT referral option, the overall goal is to divert the 

young person away from the formal criminal justice process.27 A family group meeting is 

convened with relevant supports and government agencies present with the aim of developing 

an action plan to address the offending behaviour. The participation of the victim is central to 

the process although non-participation is not fatal.28

                                                           
21 See Michael S King ‘Therapeutic Jurisprudence, Criminal Law Practice and the Plea of Guilty’ in David B 
Wexler (ed.) Rehabilitating Lawyers: Principles of Therapeutic Jurisprudence for Criminal Law Practice 
(Carolina Academic Press, 2008) 230, 233-234. 

 In recent years there has been concern 

expressed that some of the key features of JJTs have not been working well, including the lack 

 
22 See The State of Western Australia v AZG [2010] WACC 12, [32]. 
 
23 Ibid. 
 
24 See Young Offenders Act 1994 (WA) pt 5, div 2. 
 
25 See Frederick W M McElrea ‘Restorative Justice – The New Zealand Youth Court: A Model for 
Development in Other Courts?’ (1994) 4 Journal of Judicial Administration 33. 
 
26 See Western Australia, Parliamentary Debates, Legislative Assembly, 12 May 1994, 364 (Peter Foss, 
Attorney General). 
 
27 See Young Offenders Act 1994 (WA) s 25(1). 
 
28 See Young Offenders Act 1994 (WA) s 31.  
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of direct victim participation in the process, the time delay between the referral and the 

convening of the JJT, and the monitoring of the action plan to ensure its rehabilitative 

components are delivered.29

To be eligible for a JJT referral an alleged offender must ‘accept responsibility for the act or 

omission constituting the offence’.

  

30 Acceptance of responsibility is not an admission of all of 

the elements of the offence. Nor does it negate or represent an abandonment of any statutory 

defences. Rather it simply accepts some factual basis for an act or omission which constitutes 

an offence.31

Whilst the New Zealand provisions which establish Family Group Conferencing are 

comprehensive in their focus on early intervention and diversion from formal prosecution, 

their language is slightly different to the Western Australian legislation establishing JJTs.

 To take a simple example, a young person assaults another in self-defence. The 

young person can ‘accept responsibility’ for the act of assault (i.e. the punch). There is no need 

to explore the lawfulness or unlawfulness of the act. This then allows the JJT to explore, for 

example, any broader behavioural issues that are contributing the young person becoming 

more susceptible to or involved in conflict. In turn opportunities for anger management can be 

discussed. A negative peer group may be highly influential upon the young person and as a 

group they may be involved in conflict behaviours. The JJT may explore ways in which the 

young person can begin to disassociate from that peer group and instead pursue pro-social 

activities with more positive associates. 

32 In 

New Zealand, as in Western Australia, a prosecuting authority is obliged to consider referring a 

matter to a family group conference as a first option for children who might otherwise be 

charged with an offence.33 However, the language employed throughout the New Zealand 

legislation is that of admitting or denying the charge or offence.34

                                                           
29 See The Juvenile Justice System: Dealing with Young People under the Young Offenders Act 1994 
(Auditor General for Western Australia, 2008) 35-36. 

 It is arguable that the New 

Zealand provisions require positively excluding the raising of statutory defences. If that is the 

case then the Western Australian provisions would allow referrals on a broader understanding 

of acceptance of wrongdoing. The focus in the Western Australian provisions is on the primary 

 
30 See Young Offenders Act 1994 (WA) s 25(4). 
 
31 See The State of Western Australia v AZG, above n 22, [33] – [34]. 
 
32 See generally Children, Young Persons and Their Families Act 1989 (NZ) Pt 4. 
 
33 Ibid s 245. 
 
34 Ibid ss 246, 247 and 259. 
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act or omission notwithstanding any statutory defences that may be raised.35

c) Nolo Contendere or the “No Contest” Plea 

 Using the above 

example of the assault in self-defence it can be seen that the WA legislation establishes a 

framework whereby the primary focus is on accountability for behaviours, early intervention 

and diversion, rehabilitation, problem-solving and solutions. 

Nolo contendere is a Latin phrase which translates literally to mean “I will not contest it”. It is 

often referred to as a ‘no contest’ plea. It is not a plea in the strict sense of the term but rather 

it is a formal declaration by an accused that they will not contend with the prosecuting 

authority as to the charge. Although derived from the English common law there has been no 

record of its use in England since 1702.36 This type of plea is not available in Australian criminal 

justice systems. Historically it was viewed as an implied confession available in non-capital 

cases whereby the accused was able to bring a matter to an end by throwing themselves upon 

the mercy of the King and offering the payment of a fine in lieu of imprisonment. Furthermore, 

because it was not an express admission of guilt it did not create an estoppel operative upon 

an accused from defending any subsequent actions based on the same facts.37

The development of the implied confession into a formal plea of nolo contendere began in the 

early nineteenth century in the United States.

  

38 In its modern form the nolo contendere plea 

permits an accused to maintain innocence whilst consenting to punishment as if he were 

guilty.39 It is generally accepted as an alternative plea available in Federal and most State 

jurisdictions in the United States.40 However, despite its prevalence and widespread use, its 

presence in the American justice system has been the subject of vigorous and sustained 

debate.41

                                                           
35 See The State of Western Australia v AZG, above n 22, [33]. 

 One primary concern has been that, for the sake of procedural and administrative 

efficiency, it allows a guilty accused to avoid accepting full responsibility for their wrongdoing 

thereby undermining individual accountability and public confidence in the criminal justice 

 
36 Frederick L Forsyth ‘A Plea for Nolo Contendere in the Canadian Justice System’ (1997-1998) 40 
Criminal Law Quarterly 243, 246. 
 
37 See Jana L Kuss ‘Endangered Species: A Plea for the Preservation for Nolo Contendre in Alaska’ (2005-
2006) Gonzaga Law Review 539, 540-541. 
 
38 Ibid 541-42. 
  
39 Ibid 540. 
 
40 Ibid 542. 
 
41 Ibid 540. 
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system.42  Further, it fails to validate victims’ voices as their needs are sidelined in the ensuing 

bargaining process.43 As a result of the process, objectively, the nolo contendere plea creates 

an inaccurate perception that innocent individuals are being forced to plead guilty because 

they have little choice when faced with the prosecutorial resources of the State.44 In addition, 

it has been suggested that the bargaining process leading to acceptance of the ‘no contest’ 

plea creates laziness in both prosecutors and defence who, with increasing workloads, seek to 

find the path of least resistance rather than make a genuine assessment of the merits of the 

case. Further, it allows defence lawyers to avoid confronting their clients with the realities of 

their criminal behaviour.45 Despite the gains in administrative efficiency advanced by the 

proceduralist approach to criminal justice, critics argue that the substantive values of criminal 

law in bringing wrongdoers to justice, punishment and rehabilitation are inexcusably 

undermined by the ‘no contest’ plea.46

From another perspective, it is argued that innocent defendants are, in fact, pressured to 

accept the prosecution case as if they were guilty.

 

47 However, ‘no contest’ pleas are entered 

for a litany of reasons and pressures to plead arise from a multitude of sources, not just an 

inability to litigate.48 As a result, the ‘no contest’ plea can be a useful tool for accused and 

lawyers navigating the criminal justice system, particularly for those accused of minor low-

stakes cases.49 For those accused who continue to deny their offending behaviour in the face 

of strong evidence to the contrary the ‘no contest’ plea can actually represent a real 

opportunity to commence the rehabilitative process by initially lowering the denial 

mechanism.50

                                                           
42 See Stephanos Bibas, ‘Using Plea Procedures to Combat Denial and Minimization’ in Bruce J Winick 
and David B Wexler (eds.) Judging in a Therapeutic Key: Therapeutic Jurisprudence and the Courts 
(Carolina Academic Press, 2003), 169-176. 

  

  
43 Ibid 172. 
 
44 Ibid. 
 
45 See especially Stephanos Bibas ‘Harmonizing Substantive Criminal Law Values and Criminal Procedure: 
The Case of Alford and Nolo Contendere Pleas’ (2002-2003) 88 Cornell Law Review 1361. 
 
46 Ibid. 
 
47 See Bibas, above n 45, 1382-1383. 
  
48 See Kuss, above n 37, 560. 
 
49 See especially Josh Bowers ‘Punishing the Innocent’ (2008) 156 University of Pennsylvania Law Review 
1117. 
 
50 See for example, Bibas, above n 42, 171. 
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In most US jurisdictions the Court has to consent to an accused entering a plea of nolo 

contendere. In determining whether its discretion should be exercised in favour of the plea a 

Court may conduct an inquiry as to whether it was entered voluntarily and with an 

understanding of its consequences.51 Further, the Court will seek to ensure that it is in the 

interests of justice to accept the plea.52 In determining this latter point the Court may consider 

information, other than the accused’s own statements, that provides some factual basis, such 

as a prosecutor’s statement of facts, for the plea. In the Federal jurisdiction and in most States 

the consent of the prosecution is also required.53 However, once a plea of nolo contendere has 

been entered the Court does not have to be satisfied that the accused has in fact committed 

each of the elements of the crime charged. This stands in contrast to the usual requirements 

for a plea of guilty.54

Alaska stands as one US State that takes a slightly different approach to the nolo contrendere 

plea. Firstly, it allows an accused to enter the plea as of right. Therefore, Alaskan Courts are 

bound to accept an accused’s nolo contendere plea and there is no discretion to reject the 

plea. There is no inquiry required to determine the basis for the plea. Secondly, Alaska has 

allowed the nolo contendere plea to be used in subsequent collateral civil proceedings, a 

variation which is said to detract from its utility.

  

55

The plea is now considered to be equivalent to and have the same effect as a plea of guilty for 

the purpose of criminal proceedings.

   

56 Thus, a Court may attribute weight to the nolo 

contendere plea as a factor in mitigation. Further, unlike its historical counterpart of the 

‘implied confession’, where a nolo contendere plea is entered a Court may still impose a term 

of imprisonment.57

 

  

                                                                                                                                                                          
 
51 See Forsyth, above n 36, 251-253. 
 
52 Ibid 253. 
 
53 Ibid. 
 
54 See Kuss, above n 37, 544-545. 
 
55 Ibid. 
 
56 See United States v Norris (1930) 281 US 619,622-623. 
 
57 See Hudson v United States of America (1926) 272 US 451. 
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The nolo contendere plea does not account for a particularly high percentage of all pleas and 

most accused still plead guilty to the charges they face.58 However, as disclosed by the 

research conducted for the purposes of this thesis (see discussion below – ‘Pleading Guilty for 

Convenience in Western Australia’) there may be many reasons why people who, having been 

charged with a criminal offence, may be unwilling or unable to make the admissions required 

to fully satisfy the requirements of a plea of guilty.59 As a result, despite the expressed 

reservations of various practitioners and scholars and its limited usage, the plea appears to 

have been a useful tool and option in the USA for accused persons and their legal counsel as 

they navigate the criminal justice system and its procedural requirements. It has represented 

an opportunity for the allocation of scarce court and prosecutorial resources to the most hotly 

contested cases thereby reducing the overall burden upon the criminal justice system.60

C. Pleading Guilty for Convenience in Western Australia 

 

Whether it can be a recommended as a viable option in Western Australia remains to be seen. 

It may be that there already exists in Western Australia an acceptable alternative plea in 

‘Acceptance of Responsibility’. 

a)  Preliminary Issues 

i. Plea Bargaining 

The modern adversarial criminal justice system had its beginnings in England in the mid-

eighteenth century. The role of defence counsel for an accused person became an integral 

component of that system. The adversarial system has adapted to the changing nature of the 

community it serves. As a result the criminal justice system remains in a state of flux and 

evolution, developing a vast range of complex processes and procedures to meet the variety of 

challenges presented to it on a daily basis.61 An informal process known as plea bargaining or 

plea negotiation has become increasingly prevalent in Australia.62

 

 Plea bargaining or plea 

negotiation is relevant to this thesis because of the role it can play in inducing a plea of guilty.  

As can be seen from the discussion immediately above, the nolo contendere or ‘no contest’ 

plea in the United States plays a significant role in the more formalised process of plea 

                                                           
58 See Bibas, above n 45, 1375-1382. 
 
59 See Forsyth, above n 36, 244-45; see also Kuss, above n 37, 560. 
  
60 Ibid 253; see also Kuss, above n 37, 545. 
  
61 See Freiberg ‘Non-adversarial approaches to criminal justice’, above n 10, 205-208. 
 
62 Ibid 207. 
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bargaining that operates in that jurisdiction. As a result much of that commentary and 

discussion is directly applicable to the discussion that follows below.63

 

 

Formalised plea bargaining plays an important and sometimes controversial role in the Federal 

and State criminal justice systems of the United States.64 There is often hot debate about the 

utility of the process of plea bargaining and the effect it has on inducing pleas of guilty.65

 

 

Advocates in favour of plea bargaining recognise its potential pitfalls but deny that the 

efficiency of expedient justice is justice denied.66 They point to the positives of plea bargaining 

such as sparing victims and witnesses the trauma of trial in addition to reducing the burden 

upon the criminal justice system by conducting unnecessary trails. Advocates argue that the 

centrality of an accused’s right to self-determination in the criminal justice process is advanced 

by the plea bargaining process and that the entering of a plea of guilty to a lesser charge for a 

reduced sentence does not inhibit acknowledgment of wrongdoing and rehabilitation.67 

Further, if the innocent are pleading guilty to charges based on a plea bargain in order to avoid 

the anti-therapeutic effects of a drawn out trial process then it is not plea bargaining, but 

rather the trial process itself, that should be put under the microscope.68

 

  

Critics of the process argue strongly against expedient justice.69

                                                           
63 See Bowers, above n 49. 

 One primary concern is that 

pleas the result of a bargain are not genuine indicators of contrition or acceptance of 

  
64 See for example Stephen J Shulhofer and Ilene H Nagel ‘Plea Bargaining under the Federal Sentencing 
Guidelines’ (1991) 4 Federal Sentencing Reporter 218. 
  
65 See especially Stephanos Bibas ‘Harmonizing Substantive Criminal Law Values and Criminal 
Procedure’, above n 45; see also Albert W Alschuler ‘Straining at Gnats and Swallowing Camels: The 
Selective Morality of Professor Bibas’ (2002-2003) 88 Cornell Law Review 1412; see also Stephanos Bibas 
‘Bringing Moral Values into a Flawed Plea Bargaining System’ (2002-2003) 88 Cornell Law Review 1425; 
see also Stephanos Bibas ‘Plea Bargaining Outside the Shadow of Trial’ (2004) 117 Harvard Law Review 
2463; see also Josh Bowers ‘Punishing the Innocent’, above n 49; see also Michael M O’Hear ‘Plea 
Bargaining and Procedural Justice’ (2008) 42 Georgia Law Review 407. 
 
66 See for example Timothy Sandefur ‘In Defense of Plea Bargaining’ (2003) Regulation 28. 
 
67 See especially Bruce J Winick ‘Redefining the Role of the Criminal Defense Lawyer at Plea Bargaining 
and Sentencing: A Therapeutic Jurisprudence/Preventative Law Model’ (1999) 5 Psychology, Public 
Policy and Law 1034-1083. 
 
68 See Sandefur, above n 66, 31. 
 
69 See for example Timothy Lynch ‘The Case Against Plea Bargaining (2003) Regulation 24. 
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responsibility but are rather driven by a desire to attract a lesser penalty.70 Critics argue that 

there is no inalienable right to plead guilty to a charge and the Courts retain discretion to 

reject that plea if an accused subsequently asserts innocence.71 Further, there is concern at the 

inclusion of an independent judiciary in the bargain struck between the parties and the 

subsequent fettering of its sentencing discretion. For the innocent accused it is suggested that 

undue pressure is exerted upon them to waive their constitutional right to a trial and plead 

guilty instead. The concern has been that large sentence discounts are exerting pressure upon 

innocent defendants to plead guilty. As a result, ‘fictional’ or ‘false’ guilty pleas are entered.72

Minority groups are more susceptible to this form of justice as fictional pleas tend to be more 

predominant amongst recidivists who commit minor offences. However, it is these same low 

level offenders who have more to lose through protracted criminal justice processes than with 

a negotiated fictional plea and the resultant reduction in penalty.

  

73

In this thesis the ‘fictional’ or ‘false’ plea is described as a ‘plea for convenience’. Some 

commentators say that these pleas are an inevitable consequence of a criminal justice system 

that often creates legal fictions for the sake of expediency. It has been suggested that the 

overall impact of the ‘fictional plea’ is limited or minimal. As a result it is said that it is 

unnecessary to rebuild the system to accommodate their presence. Further, accused persons 

who enter these ‘fictional pleas’ do so with full knowledge of the consequences of their 

decision.

 On this view the utilitarian 

value of the ‘fictional’ plea outweighs any real or perceived miscarriage of justice. 

74

 

 That may be so, however, as the survey results for this research will demonstrate, 

these pleas in Western Australia are at such a high level and are likely to impact 

disproportionately on certain sectors of the community that they cannot simply be ignored. As 

a result of these findings, it is suggested there should be some mechanism to deal the ‘plea for 

convenience’ on a more formal basis. 

 

 

                                                           
70 See Bibas ‘Bringing Moral Values into a Flawed Plea Bargaining System’, above n 65. 
 
71 See Bowers, above n 49, 1166-1167. 
 
72 Ibid. 
 
73 Ibid. 
 
74 Ibid. 
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ii. Plea Negotiation in Western Australia 

Plea bargaining is not a formally recognised process in Australia as it is in the United States. 

However, the presence of an informal process of negotiation between a prosecuting authority 

and defence counsel and accused has been acknowledged as being widely utilised to resolve 

matters by way of a plea of guilty.75

 

 

In Western Australia this informal process of plea negotiation is recognised as existing and as 

having significant utility.76 Judicial comment has emphasised the fact that, even though the 

prosecution and defence counsel may have expended significant energies in arriving at 

negotiated charges and facts, and even a potential sentence disposition, when the accused 

comes before the Court for sentencing it will not have its discretion fettered by the ‘bargain’ 

struck between counsel.77 This is quite different to the formalised process of plea bargaining 

that operates in the USA. In the USA the Court may become directly involved, in private 

chambers, with counsel in discussions about penalties to be imposed on amended charges.78 

The final agreement is generally submitted for the approval of the judicial officer either in 

open Court or in chambers.79 In this system the Court risks becoming the defacto bargainer.80

 

  

From the survey results conducted for this research it is clear that informal plea negotiation 

forms a substantial and possibly even critical aspect of the criminal justice process in Western 

Australia. Indeed, the response was almost unequivocal. When asked whether they entered 

into negotiations on behalf of their clients with prosecuting authorities with an offer of a plea 

of guilty for a reduction  of charges,  97% of surveyed lawyers responded ‘Yes’ with only 3% 

indicating ‘No’ to this question (see App. 1 Qu. 8 and Diag. 1 below). This demonstrates the 

high prevalence and importance of the informal process in resolving matters by way of a plea 

of guilty where a plea of not guilty may have otherwise been entered. It also highlights the key 

role that lawyers play in the process of facilitating those pleas of guilty. 

 

                                                           
75 See especially Mack and Anleu, above n 12, 4-6; see also Robert D Seifman and Arie Frieberg ‘Plea 
Bargaining in Victoria: The Role of Counsel’ (2001) 25 Criminal Law Journal 64. 
 
76 See Weldon, above n 13, [8245.11] – [8245.11C]. 
 
77 LWH v The State of Western Australia [No.2] [2007] WASCA 275, 6-8; see also Marshall [1981] VR 725. 
 
78 See Sentence Indication and Sentence Discounts: Discussion Paper (Sentencing Advisory Council, 
Victoria, 2007), 51. 
 
79 Ibid. 
 
80 See O’Hear, above n 65, 414,459-461. 
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Diagram 1. 

 
Further, when asked whether they entered into informal discussions with prosecutors as to 

potential or agreed sentencing outcomes for their clients 84% of surveyed lawyers said ‘Yes’ 

and only 16% said ‘No’. These results suggest that parties negotiate intensely outside of the 

formal Court process and the outcome of that negotiation is likely to impact on an accused’s 

persons decision to plead guilty or not guilty (see App. 1 Qu. 10 and Diag. 2). 

 

Diagram 2. 

 

 

Importantly, Diagram 3 below shows that significant percentages of all pleas are being 

negotiated to finality as a result of this informal plea negotiation process between defence 

counsel and prosecutors. Nearly 40% of survey participants indicated that between 10-20% of 

all matters in which they acted to present a plea in mitigation to the Court were the result of 

negotiation. A further 18% of respondents indicating that negotiated pleas represented 

between 50-75% of all of their plea in mitigation workload (see App. 1 Qu. 9).  
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Diagram 3. 

 

Conversely, one private lawyer who responded to the survey noted that other variables may 

lead to a lesser capacity to negotiate a plea of guilty suggesting that 

Lack of greater width of sentencing options, public and media pressure, increase in statutory 

penalties is increasing client’s instructions to plead not guilty and my potential to advise plea of 

not guilty appropriate. 

Conclusion 

The results from the survey on this point suggest that the process of informal plea negotiation, 

including sentence negotiation, exists as a significant component of the West Australian 

criminal justice system. Further, it would appear that negotiated pleas represent a significant 

component of lawyers’ plea in mitigation workload. These results provide the foundation to 

further examine the reasons behind an accused’s decision to plead guilty to a charge where 

they may have otherwise been considering a plea of not guilty. 

iii. Establishing the ‘best interests’ of the client 

Establishing the ‘best of interests’ of the client in a legal context may appear to be an 

uncomplicated question if the client base is well informed, rational and psychologically stable.  

Thus, in taking a narrow approach to the task lawyers could simply play a relatively passive role 

and proceed on their client’s instructions, advocating hard for their client’s assumed position 

with little critical analysis.81

                                                           
81 See Alschuler ‘Straining at Gnats and Swallowing Camels: The Selective Morality of Professor Bibas’, 
above n 65, 1423. 

 However, it may be that this approach fails to do justice to the 

lawyer’s responsibility to act as professional advisor. Particularly, in the context of the client 

overborne by factors such as addictions, financial difficulties, family dysfunction and social 

isolation and who repeatedly commits offences, establishing what is in the best interests of 
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the client is a much more complex task and loaded with value judgements. Even for the 

accused corporate client, lawyers should be pro-active in identifying and addressing in-built 

technical, practical and organisational failings that are likely to bring them into regular contact 

with the justice system, for example with respect to compliance with occupational health and 

safety or anti-pollution laws.82 Defence lawyers can help their clients to confront and address 

their pathologies if they see it as part of their job.83

Firstly, when asked what percentage of their client base they would describe as ‘regular’ in the 

sense that they represent them on a regular basis a total of 75% of survey participants 

indicated that between 10-100% would fit into that category (See App. 1 Qu. 25. and Diag. 4 

below). 

 It would appear that West Australian 

lawyers would generally agree with that proposition. 

Diagram 4.  

 

Having established that lawyers have a ‘regular’ client base of some significance, Question 30 

of the survey (see Appendix 1) asked participants 

[W]hen representing ‘regular’ clients who present with long term social/welfare, 

substance abuse or psychological issues what best describes your understanding of 

that client’s best interests, particularly when the prosecution case appears to be 

strong. 

80% of those surveyed indicated that in their mind pleading not guilty and seeking an acquittal 

on any legal technicality possible did not equate to the ‘best interests’ of this class of client. 

Only 20% believed that this represented their clients ‘best interests’ (see Diag. 5 below). 

                                                           
82 See Winick, above n 67, 1055-1065. 

83 See Bibas, ‘Bring Moral Values into a Flawed Plea Bargaining Process’ above n 65, 1431-1432. 
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Diagram 5. 

 

A similar percentage of lawyers (79%) indicated that they did not think that it would be in their 

client’s best interests to advise them to plead not guilty for tactical reasons, such as taking 

advantage of reluctant witnesses, which would ultimately result in a withdrawal of the charge 

(See Diag. 6 below). This may be particularly relevant in family and domestic violence cases. 

Diagram 6.  

 

80% did not support the idea of advising a client to plead not guilty in order to purchase some 

time to address underlying issues and then enter a plea of guilty once some rehabilitative 

progress had been made (see Diag. 7 below).  
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Diagram 7. 

 

Instead, 65% of lawyers believed that it was in their ‘regular’ clients best interests to enter a 

plea of guilty early in proceedings and seek to enter non-custodial rehabilitative programmes 

(see Diag. 8 below). 

Diagram 8. 

 

Over 50% believed that it was in their client’s best interests to enter a plea of guilty and seek 

rehabilitation through a problem-solving court (see Diag. 9 below). 
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Diagram 9. 

 

Conclusion 

The results obtained in response to this question in the survey suggest that West Australian 

lawyers take an expansive rather than narrow view of their role as a professional advisor. 

Lawyers do not see a ‘win-at-all-costs’ approach as being in their clients’ best interests. It 

appears that lawyers in Western Australia are applying a critical and reflective analysis to their 

instruction taking. It appears that they are willing and, indeed appear to believe, that it is their 

duty to assist regular clients to access rehabilitative programmes as early as possible as a 

preventative measure against future adverse contact with the law. This in turn has implications 

for the plea process where lawyers will invariably examine and advise clients according to the 

merits of taking a matter to trial based, not only on legal considerations, but in respect of 

these other less tangible but possibly equally important considerations. 
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D. Do Pleas for Convenience Exist in Western Australia?  

Question 11 of the survey asked participants if they were aware of  

[C]ases where accused persons have entered a plea “just to get it [i.e. the court 

process] over with” even though they have indicated that they dispute the legal 

elements of the offence or have raised defences to the charge? (see App. 1 Qu. 11). 

97% of survey respondents indicated that they were aware of such cases. Only 3% indicated 

that they were not aware of such cases (see Diag. 10 below). This response is strongly 

suggestive of a high level of ‘pleas for convenience’ being prevalent in the West Australia 

criminal justice system. 

Diagram 10 

 

Question 12 asked survey participants if they were aware of  

[C]ases where accused persons have entered a plea of guilty “just to get it [i.e. the 

court process] over with” even though they have indicated significant and relevant 

disputes on the facts alleged? (see App. 1 Qu. 12). 

  

Factual disputes or differences in any one case may be significant and, if there cannot be 

agreement between the accused and prosecution as to the facts to be put to the Court upon a 

plea of guilty, those differences may be of such a degree that a Court cannot properly proceed 

to sentence. This may lead to the Court requiring there to be a trial of the facts so that it can 

establish a factual basis upon which to sentence appropriately. For, example an accused may 

agree to having punched the victim a number of times but strenuously denies kicking them to 

the head whilst they lay unconscious on the ground. Criminal liability and the final sentencing 

disposition may varying significantly between the two factual scenarios put before the Court 
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and as such the Court will want to establish the facts beyond reasonable doubt before it 

proceeds to sentence.84

In setting a factual dispute down for trial the Court invites all of the potential anti-therapeutic 

processes that may accompany that process. As such it would appear that accused persons will 

seek to avoid the trial of facts process if possible with  95% of survey participants indicating 

‘Yes’ in their response to this question. Only 5% of surveyed lawyers that they were not aware 

of such cases (see Diag. 11 below). This suggests that, generally, accused persons or their 

lawyers are standing mute on significant issues of fact. 

   

Diagram 11. 

 

Question 14 of the survey asked participants if they  

[H]ad or would represent an accused who wishes to enter a plea because they want to 

have the charge dealt with but still disputes the legal elements of the offence or raises 

defences to the charge? (see App. 1 Qu. 14). 

 

Lawyers were divided in their response to this question with 57% of surveyed lawyers 

indicating that they had or would represent an accused in this situation and 43% of lawyers 

said that they had not or would not (see Diag. 12 below).  

 

                                                           
84 See generally Harris v R (2004) 150 A Crim R 509; [2004] WASCA 292. 



84 
 

Diagram 12. 

 

 

 

Question 15 asked lawyers if they had or would represent an accused on a plea of guilty where 

they had raised significant disputes on the alleged facts. Two-thirds or 68% of surveyed 

lawyers answered that they either had or would represent an accused in these circumstances 

(see Diag. 13 below). The responses to Questions 14 and 15 suggest that lawyers are more 

willing to assist accused persons if they only dispute facts rather than if it is the legal basis for 

the plea of guilty that is in question. 

 

Diagram 13. 

 

Conclusion 

Drawing these responses together it is submitted, firstly, that pleas for convenience do, in fact, 

exist in the Western Australian criminal justice system. These results appear to be the first 

West Australian specific study to provide some evidence of this phenomenon.  
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Further, it is suggested by these responses that most practicing lawyers have encountered or 

become aware of these types of pleas in their day-to-day practice. Indeed, many lawyers are 

willing to or have assisted an accused person who wishes to plead guilty despite challenging 

the legal basis for the charge or raising significant issues on the facts the subject of the charge. 

This issue is considered further below in this Chapter (see ‘Dealing with Pleas for 

Convenience’). 

 

E. Prevalence of Pleas for Convenience in Western Australia 

Once it has been established that pleas for convenience exist it is important to determine their 

prevalence in the criminal justice system. As can be seen from Diagram 14 below a combined 

total of 83% of respondents indicated that, in their view, such pleas occurred either Very 

Often, Often or Occasionally with nearly 27% of participants indicated that it was their belief 

that such pleas occur “Often”. Only 17% of survey respondents believed that such pleas 

occurred either Rarely or Not Often (see App. 1 Qu. 13).  

 

Diagram 14. 

 

Further, Question 24 asked, for those lawyers who were actively involved in these types of 

plea, what percentage they represented as a percentage of all pleas in mitigation that they 

presented to the Courts. 48% of surveyed lawyers said that none of their pleas in mitigation 

were pleas for convenience. However, 47% stated that such pleas represented between 10-

25% of all their pleas in mitigation (see Diag. 15 below). 
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Diagram 15. 

 

Conclusion 

The collated data suggests that, within the Western Australia criminal justice system, pleas for 

convenience are not only prevalent, but prevalent in significant numbers as a day-to-day 

reality and phenomenon. For those lawyers who actively involve themselves in assisting clients 

to present these types of pleas they represent a significant component of their overall plea 

workload. 

 

F. Factors influencing Pleas of Convenience in Western Australia 

There are often multiple and overlapping reasons why an individual will want to enter a plea 

for convenience. In their seminal research on Pleading Guilty in Australia, Kathy Mack and 

Sharyn Roach Anleu noted 

Interviewees also pointed out that an accused person may plead guilty because of preference 

for an informal speedy resolution over a formal, intimidating, complex and lengthy proceeding; 

to protect another; to reduce costs; to avoid publicity; to get the matter over with, especially if 

in custody; to avoid the risk and uncertainty of conviction on greater charges; and to get a 

lesser sentence. It is important to note that many of the factors affecting the decision to plead 

guilty are intensified in the situation of young offenders, Aboriginal people, or anyone who is 

less powerful and more vulnerable in our society. . . it is important to realise that such 

pressures are not created by the process of plea discussion per se but by the nature of criminal 

law and procedure – the rules relating to bail and remand, the availability of legal aid, the trial 

process with its attendant delay and emphasis on oral presentation – set against a background 

of social inequality. . .Advice to plead guilty in this situation forces an accused to be complicit in 

the unfairness of the system, a peculiarly undesirable form of adding insult to injury.85

                                                           
85 See Mack and Anleu, above n 12, 108 – 110, . 
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The survey results and responses discussed below would appear to reinforce and reiterate 

Mack and Anleu’s observations that the entering of a plea of guilty is not a necessarily 

scientific response to a rational problem. There are many factors that impact upon an accused 

person’s decision to plead guilty and each of those factors will be attributed a different 

weighting depending on the individual’s particular circumstances at the time that the decision 

comes to be made. Indigenous Australians appear to be particularly vulnerable to entering 

pleas of guilty for convenience as a result of factors that are unique to their circumstances. 

 

Questions 19 and 20 of the survey asked participants for their views on why pleas for 

convenience were being entered (see Appendix 1). 

 

a) Personal Factors 

The legal and financial consequences of a plea of not guilty obviously weigh heavily on the 

minds of clients. As previously noted, a plea of guilty is considered to be a mitigating factor of 

some weight, particularly if entered early in the proceedings. The financial implication of a 

drawn out trial process speaks for itself.  As such 76% and 61% of responses respectively 

indicated that these were factors which would lead to a plea of convenience being entered 

(see Diags. 16 and 17 below).  

 

Diagram 16. 
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Diagram 17. 

 

However, it is clear that other less tangible factors are very much at play. 59% of surveyed 

participants indicated that the ability to move on from an incident and the subsequent court 

process, i.e. life planning, is recognised as factor influencing these pleas for convenience (see 

Diag. 18 below). 

 

Diagram 18. 

 

A combination of social, welfare and health factors may also be significant in an individual 

accused deciding to plead guilty (52% - see Diag. 19 below) while cultural and family 

consequences remain as significant factors to be considered when a plea of convenience is 

being contemplated (40% - see Diag. 20 below). 
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Diagram 19. 

 

Diagram 20. 

 

Confirming the assertion that there are many variables to be considered when discussing the 

issue of pleas for convenience one private lawyer made the observation that  

Ability to move from maximum security (“remand”)  minimum to change status 

(“sentenced”) 

This is an interesting point because sentenced prisoners, as compared to remand prisoners, 

have greater freedom of movement within the prison system and can access the full suite of 

rehabilitative and work programmes available.86

                                                           
86 See Adult Custodial Rules and Appendices (Department of Corrective Services, 2010) 
<

  

http://www.correctiveservices.wa.gov.au/prisons/adult-custodial-rules/ac-rules.aspx> viewed 29 
November 2010.  

http://www.correctiveservices.wa.gov.au/prisons/adult-custodial-rules/ac-rules.aspx�
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Therefore, if an accused is due to be sentenced on his substantive charge, lesser charges may 

fall to be finalised by way of a plea of convenience notwithstanding the merits of the case. 

On the other hand it is recognised that some clients will be in denial about an offending 

behaviour and will insist that they are pleading guilty just to get the matter dealt with even 

though that appears to be the only reasonable and appropriate option.87

Sometimes in these cases, the totality of the evidence is against the client but they still 

maintain they “didn’t do it”. It is only in these cases, where evidence is overwhelming and 

perhaps client is just “saving face” that I will PG despite instructions “but I still didn’t do it”. . . 

Looking objectively at evidence with instructions sometimes client’s instructions are untruthful 

and in denial – in these circumstances accept PG. 

  As one private 

lawyer noted 

b) Spent Convictions 

A sentencing Court, having been satisfied of the relevant criteria, may make a spent conviction 

order thereby immediately relieving an offender from the adverse consequences that would 

normally flow from a finding of guilt and the formal recording of a conviction.88

                                                                                                                                                                          
 

 In effect the 

offender can walk away from the process with a conviction-free record. Question 20 of the 

survey asked participants whether the opportunity to obtain a spent conviction upon a plea of 

guilty is another factor that results in pleas for convenience. The results seen in Diagram 21 

below suggest that this is a significant factor when clients are considering whether to plead 

guilty to a charge notwithstanding that they raise legal defences or have significant disputes 

with the facts alleged. The obtaining of a spent conviction order is perhaps more relevant to 

those accused who are appearing before the courts for an first offence as opposed to those 

who have already developed a history of court appearances. This may explain why only a 

combined total of 49% of survey respondents indicated that was either important or very 

important factor in pleas for convenience. Even so, the obtaining of a spent conviction clearly 

remains as a significant factor in the decision to plead guilty. 

87 See especially, Bibas ‘Harmonising Substantive Criminal Law Values’, above n 45. 
 
88 See Sentencing Act 1995 (WA) s 45; see also Spent Convictions Act 1988 (WA). 
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Diagram 21. 

.  

c) Sentence Indication 

Sentence indication is a process whereby the Court, at some point prior to the commencement 

of a trial, is given a summary of facts as agreed by the prosecution and defence. The Court can 

then give the accused a broad indication of the type of sentence that the offender is likely to 

face if they were to plead guilty to the charge.  Sentence indication has been described as a 

form of plea bargaining.89 Penalty will always be one factor that an accused person will 

consider in their decision making process. The question is whether accused persons are willing 

to accept a penalty in circumstances where they may not be guilty of the matter charged but 

see that as a preferable course of action when measured against the potential anti-therapeutic 

consequences of proceeding to trial.90

 

  

Lawyers overwhelmingly (85% of survey participants) felt that Sentence Indication is or would 

be a useful tool in their day-to-day practice when giving their clients advice on whether to 

plead guilty or not guilty (see Diag. 22 below and App. 1 Qu. 36).  

                                                           
89 See Arie Frieberg and John Willis ‘Sentence Indication’ (2003) 27 Criminal Law Journal 246, 248-249. 
 
90 See Sentence Advisory Council, Discussion Paper, above n 78, 10-11. 
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Diagram 22. 

 

However, significantly 85% of surveyed lawyers felt that Sentence Indication would induce 

pleas for convenience (see Diag. 23 and App. 1 Qu. 37). 

 

Diagram 23. 

 

The concern that sentence indication would induce pleas of guilty was commented in detail by 

some surveyed lawyers.  One Legal Aid lawyer summed up the concerns about the process of 

sentence indication 

They may plead guilty for convenience rather than because of guilt. It would reduce the 

number of not guilty pleas – but the pleas may be false. I have great difficulty with this 

proposition. 

And another Legal Aid lawyer echoed those concerns 

Many clients would like to know with certainty what penalty will be imposed before they enter 

a plea of guilty. However, one of the dangers of formalising “sentence indication” is it may 

become a mechanism for discouraging accused persons from exercising their right to go to trial. 

For example, if the indicated sentence is say 10 years imprisonment for conviction after trial, 

but only 5 years for conviction on a guilty plea, then the indicated sentences would encourage 

some innocent accused to plead guilty. 
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A private lawyer stated concerns about the sentence indication process in that 

 The problem with the Judicial Officer (J/O) giving a sentence indication include the following  

1. It assumes the client’s plea of not guilty is not a genuine plea 

2. It questions the plea 

3. May well give the impression to the client that despite his PNG, the J/O can form a 

view that he is guilty or will be better served to plead guilty 

4. It assumes the lawyer has not properly advised the client as to his plea, the trial 

process and sentencing implications if found guilty 

5. It has the potential to undermine the confidence a client may have in the judicial 

process and the lawyer 

6. It may induce a client to plead guilty notwithstanding the strength of the defence to 

the police charge. 

7. It may create the very problem reported to in Q14 & Q15, 16. 

 

The upshot is that whilst Sentence indication will have an impact on reducing trial delays it 

does not appear to be answer to dealing with the phenomenon of pleas for convenience. 

Indeed, it may in fact exacerbate the problem with accused persons being satisfied that they 

can adequately balance and absorb the indicated penalty against the anti-therapeutic impacts 

of a not guilty plea. 

d) The importance of access to adequate legal advice and representation 

It is well documented that a lack of access to adequate legal advice and representation is a 

significant factor resulting in pleas of guilty being entered where they otherwise may not have 

been. In a submission to the Senate Legal and Constitutional Affairs Committee (2004) 

Advocacy Tasmania noted that 

In relation to criminal law matters where only the most serious charges will qualify a person for 

legal assistance, this means that persons facing the courts on lesser offences are often 

unrepresented, poorly represented by themselves or plead guilty to put an end to the matter 

whether they consider themselves innocent or guilty. The consequences often are 

. the increasing criminalisation of the disadvantaged 

. possible receipt of a financially burdening heavy fine 

. unnecessary social and family stresses 

. stigma associated with a prior record 

. loss of a just outcome through technicalities such as improper documentation 

. loss of employment 

. loss of good character and standing 
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. loss of self esteem through failure to understand legal and judicial requirements 

. disempowerment due to unfamiliar legalisms.91

That same Senate Inquiry noted that several submissions suggested that reliance on the duty 

solicitor scheme to fill the gaps in legal aid funding was not a satisfactory solution. Generally, 

criticisms from those who made submissions to the Inquiry related to the lack of time that 

duty solicitors had to prepare their cases. Some submissions cited duty lawyers having only 

five minutes to meet with clients, take instructions and give advice. Further, because duty 

solicitors only assist with guilty pleas there is additional pressure placed on self-represented 

litigants to plead guilty in order to access legal representation.
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The survey results received in the research conducted for this paper seem to reinforce the 

view that adequate access to legal representation is critical to reducing the prevalence of pleas 

of guilty for convenience. One private lawyer noted the impact of reduced funding to legal aid 

stating that 

Too many people charged with serious offences and facing a significant risk of imprisonment 

are not being granted legal aid (esp. Re: Magistrates Court matters) and are being forced to 

represent themselves. This is resulting in an increased number of pleas of guilty because 

alleged offenders are not able to adequately represent themselves. 

This concern was echoed by another private lawyer who asserted that 

Legal Aid needs to be addressed. This jurisdiction and Australia generally has one of the 

smallest budgets compared to other nations – developed world. . . In 2008  - you cannot get 

legal aid for court waiting time or legal research. All the follow-up therapeutic jurisprudence 

work I do is essentially pro bono and the court never thank advocates for their time. I do it 

because I care but sadly it is not a form of lawyering that is recognised or respected. 

And again from an ALSWA respondent 

‘sometimes’ if an ALS conflict situation or indicated PNG arises and legal aid is refused (and no 

ALS grant) then accused (if impecunious) can be likely to PG somewhat in desperation. 

 

 

                                                           
91 See Inquiry into Legal Aid and Access to Justice: Final Report (Senate Legal and Constitutional Affairs 
Committee, Canberra, 2004) Ch 10, [57]. 
 
92 Ibid. 
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Pragmatism plays an important role with one private lawyer noting 

Pleas of convenience are most common in relation to minor charges involving police witnesses 

eg disorderly behaviour. Often there are quite serious allegations made by clients about the 

behaviour of police which I advise not airing (in the case of a plea of convenience) in order not 

to antagonise the prosecutor. These are also the types of charges for which a spent conviction 

for a first offender is almost routine, but the cost of defending (legal aid never being available) 

prohibitive as much as any other charge. 

In relation to minor offending, it would appear that the potential for a plea of guilty to be 

entered for convenience is substantially increased because of the lack of legal representation. 

It also suggests that because the resultant penalties are less onerous and invasive for minor 

offending self-represented accused are willing to accept the penalty of the court without 

formally challenging the prosecution case.93

e) Issues in relation to Indigenous West Australians 

  

Many Indigenous West Australians live in regional and remote areas. Access to legal advice and 

representation is, as a result, even more severely limited when compared to the general 

population. The Senate Inquiry had specific regard to the impact of restricted or limited access 

to legal representation in remote Indigenous communities. 

Ms Leanne Matthews from NNIWLS explained the practical effect of living in a remote 

community: To give a quick scenario, in some remote towns there is no legal service. Legal 

providers, such as legal aid and the Aboriginal Legal Service, fly in half an hour prior to court 

commencing. They barely have enough time to speak with their clients and obtain a brief about 

the charges and to explain what options are available to them. Often they are advised to plead 

guilty. . . The lack of any contact with their legal advisors until just before court commenced 

was confirmed by a number of remote Aboriginal communities that responded to Committee 

correspondence about their circumstances.94

 

 

However, it is not just access to legal representation that impacts upon the ability of 

Indigenous West Australians to take a matter to trial.95

Some clients are charged with offences which occur when they are visiting remote or regional 

areas – the need to go back to that place for trial is often a major consideration – for cost of 

transport/accommodation and also where family feuding and possibility of violence to the 

accused are likely. 

 As one ALSWA respondent noted 

                                                           
93 See especially Bowers, ‘Punishing the Innocent’, above n 49. 
 
94 See Inquiry into Legal Aid and Access to Justice, above n 91, Ch 5, [116]. 
 
95 See especially Mack and Anleu, above n 12, 119 – 121. 
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Further, for Indigenous accused there are systemic and cultural issues that also require 

addressing as indicated by this response from another ALSWA respondent 

The strong and pervading cultural issues that predominate within Aboriginal communities (esp. 

remote WA and the NT) dictate the direction of representation and ALS Lawyer/client 

representation. My experiences in Kalgoorlie ALS and remote parts of NT (when representing 

Aboriginal people) are unique compared to representing ‘urbanised’ peoples. Generally, an 

uneducated Aboriginal defendant will prefer to expedite the court process for the sake of 

taking a matter to trial – even if the ALS lawyer strenuously advises him or her that they have a 

defence at law. The fear of police/authority is a motivating factor to ‘getting matters over and 

done with’. Not understanding the ‘white-man’s’ court process is another factor – this is where 

I find ‘Circle-Courts’ have immense benefit. 

 

It respect of this latter point on ‘Circle-Courts’, however, it has been suggested that an 

opportunity to access community courts is one reason why Aboriginal people will plead guilty 

when they may be not guilty.96

 

  

Generally, though, the response of survey participants was reflected in this comment from a 

private lawyer that 

In my experience, Aboriginal accused often choose to PG, particularly to less serious offences, 

to “get it over with”. 

 

Why that may be so can traverse many complex reasons as another private lawyer noted 

Social/welfare/health  particularly relevant to Indigenous accused who cannot cope being in 

custody awaiting trial and often socially isolated from loved ones, cannot attend funerals and 

other culturally significant events and often have had a loved one pass away [whilst] in custody. 

 

For Indigenous youth the issues maybe further compounded by their inability to have a full say 

in the final outcome. Indigenous youth may lack self-esteem and have little connection to the 

court process which in turn leads to a desire to get matters over quickly. Many see the 

outcomes as inevitable or irrelevant.  Parents or care-givers place pressure on the child to deal 

with the charges so as to avoid further contact with the Court.97

 

  

 

 

                                                           
96 See Harry Blagg, Crime, Aboriginality and the Decolonisation of Justice (Hawkins Press, 2008), 126-135. 
  
97 See Quentin Beresford and Paul Omaji, Rites of Passage: Aboriginal Youth, Crime and Justice 
(Fremantle Press, 1996), 108-110. 
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Under resourced parents are unlikely to want to support a child through a protracted process 

requiring multiple appearances in Court. With these factors pressing, legal representation 

becomes an exercise in an early plea in mitigation notwithstanding the strength of the 

prosecution case or guilt or innocence of the young person.98

 

  

Conclusion 

There are a variety of factors that influence a client’s decision to enter plea of guilty for 

convenience. There are the obvious factors such as financial and legal implications of taking a 

matter to trial but the less tangible factors such as life planning consequences, health and 

cultural factors play a significant role. Previous research supports the proposition that 

Indigenous Australians are more likely to plead guilty for convenience and that the reasons for 

doing so are multi-faceted.99

                                                           
98 Ibid. 

 Therefore, it can be suggested that the decision to enter a plea of 

guilty for convenience is not always one that rests sole only rational legal considerations such 

as likelihood of conviction or sentencing outcomes but is an exercise of weighing a variety of 

often unseen factors. 

 
99  See Mack and Anleu, above n 12, 13. 
 



98 
 

 

G. Dealing with Pleas for Convenience 

Having established that pleas for convenience exist, it appears that lawyers were divided on 

how to best deal with the ethical dilemma that these pleas represent  

When asked how they deal with a client who wishes to plead guilty for convenience only 42% 

of respondents said they would assist accused persons whose instructions disclose a plea of 

guilty for convenience. Thirty-five percent [35%] of respondents would decline to assist those 

clients and would refer to another lawyer (see App. 1 Qu. 18 and Diag. 24 below).  

Diagram 24. 

 

Importantly, 23% of lawyers indicated that they would deal with the issue of a plea for 

convenience in a way other than the two options provided in the survey. However, this 23% 

did not necessarily proffer an alternative process but rather sought to explain that they 

conducted a weighing up exercise to determine what risks there were in assisting the client in 

presenting these pleas.  Significant commentary was provided in response to this question. 

Examples of the responses are 

Really a combination of the two options. Would indicate almost 90% of the time that can’t rep. 

Client may rep. themselves, or else I do not comment on facts and limit plea. 

Only once I was sure they understood the consequences of a plea ie they could not in future 

assert that they had a defence or disputed the facts. 

Make them sign a waiver before I represent them, so they are very clear on the nature of a plea 

of guilty. 

Option taken would depend upon the seriousness of the offence and likely outcome in terms of 

penalty. 
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Suggest that they enter the plea themselves and I can make submissions as to sentence but not 

the charge or the facts. 

I have dealt with that situation using both of those options. If an offence is serious and/or there 

is a risk of imprisonment, I usually decline and refer. I have dealt with more minor matters by 

way of the second option. 

One private lawyer suggested that they would 

Decline to represent that client but don’t refer them to a specific lawyer. Advise that they 

would have to tell their new lawyer a different story for another lawyer to take the case i.e 

would have to withhold their defence from their new lawyer. 

When one considers both the quantitative and qualitative data received in response to this 

question it appears that the 42% of lawyers who are willing to assist in pleas of convenience 

are in fact taking up the bulk of this representation within the criminal justice system. Further, 

the capacity to refer a client to another lawyer is inevitably restricted by the regional or 

remote location of the client and the lawyer. As a result, it would appear reasonable to 

conclude that a significant proportion of individuals who wish to plead guilty for convenience 

are self-representing and thereby the problem is being transferred, possibly undetected, to the 

judicial officer presiding over the case.  

Expanding on this discussion, lawyers were asked if they had a ‘cut- off point’ where they 

ceased to provide assistance in pleas of convenience. Significantly, 85% indicated that they did 

have a cut off point (see App. 1 Qu. 21 and Diag. 25 below). 

Diagram 25. 
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However, the basis for that cut-off point was not as clear with 43% saying that they would not 

assist due to the seriousness of the offence, 40% saying that the probability of imprisonment 

affected their decision to assist and only 40% saying that the likelihood of acquittal was 

relevant to that decision. This last result in relation to prospect of acquittal may give some 

weight to the assertion that when dealing with pleas of convenience there is a less rigorous 

assessment of the prosecution case and a greater emphasis on the practical implications of 

taking the matter to trial (see App. 1 Qu. 22 and Diags. 26-28 below). 

 

Diagram 26. 

 
Diagram 27. 
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Diagram 28. 

 

 
When asked if they saw pleas of convenience as a vehicle to help their clients access 

rehabilitative programs, if it was a plea entered despite legal issues being raised, 65% of 

surveyed lawyers said ‘No’ (see App. 1 Qu. 16 and Diag. 29).  

Diagram 29. 

 
 

If the issue is one of a dispute of the facts giving rise to the charge, slightly more lawyers were 

willing to assist with the plea for convenience if it is to access rehabilitative programs. 

However, this still only represented a bare majority with 53% indicating ‘Yes’ (see App. 1 Qu. 

17 and Diag. 30 below). 
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Diagram 30. 

 
These results seem to support the proposition that pleas for convenience provide a vehicle for 

an accused person to access a quick and easy way to extricate themselves from the whole of 

the criminal justice system, particularly in respect of minor offending. It does not appear to be 

a plea that is used for a more protracted engagement with the justice process. This in turn 

reinforces the proposition that those who are more likely to enter such pleas are clients who 

are impecunious minor offenders appearing before the courts on a regular basis. However, this 

approach to plea processing fails to provide a comprehensive response to the fact that such 

clients often have underlying casual factors that need some intervention to prevent repetitive 

offending behaviours. It also fails to capitalise upon the opportunity of the ‘crisis point’ to 

instigate change (see generally above Chapter 1 – ‘Defining Therapeutic Jurisprudence and 

Problem-Solving Courts’). The reluctance of lawyers to assist in these circumstances may be 

because a protracted engagement with the Court may bring with it a heightened possibility of 

prevarication on the issue of guilt. If that were to occur it would bring into focus the lawyer’s 

instruction taking and advice giving which led to the plea for convenience in the first place (see 

especially ‘Ethical Concerns’ below). 

H. Ethical Concerns Relating to Pleas for Convenience 

There is an ethical dilemma faced by lawyers when presented with a client who wishes to 

plead guilty for convenience, namely, whether to continue to assist and represent them in 

some form but with the knowledge that the plea is an inaccurate indicator of guilt. 

Alternatively, the lawyer could decline to assist the client and as a result allow the individual to 

appear unrepresented in court.  
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However, many lawyers may be reluctant to do this particularly if that client is a regular client. 

Further, the court may occasionally ask the lawyer to provide some assistance to 

unrepresented accused.100

The practical dilemma is encapsulated in the following comment from a private lawyer 

  

Recently I was counsel for an accused who PG’d to an aggravated Burglary/AOBH – (Home 

invasion) he disputed the aggravating factor of “a child being present” whilst he disagreed with 

this he wanted it “out of the way” I advised my client that he could/should dispute this. My 

client insisted on proceeding and I remained mute on the aggravating issue that subsequently 

was put directly to him. 

At the end of the day many lawyers took the view that ultimately it is the client’s and not the 

lawyer’s decision to enter a plea of guilty and that the role of the lawyer is to advise on the 

various possible outcomes. A Legal Aid lawyer summed this up by stating 

Bearing in mind that we only advise clients and that the decisions are made by them not us, if 

someone wishes to plead against advice, as long as the advice is understood, it is their decision. 

It is important that they understand the consequences and have received advice to that effect. 

It is also very important that they are aware of the strength or otherwise of the case against 

them and understand their prospects of success at trial. 

 

This comment echoes the ethical and legal position as stated in GAS v The Queen that it is for 

the client to make the final decision to plead guilty generally on advice.101

 

 

Another survey participant noted that 

Plea of guilty for convenience clients insist that they wish to go that way and ethical 

considerations are covered as the client is always given full advice on merits of defending the 

charge and is able to make a sound and informed decision. If facts are disputed, but client still 

wishes to plead guilty, they must accept facts as alleged and nothing in the mitigation offends 

client’s right to decide or duty to the court. 

 

                                                           
100 See especially Mack and Anleu, above n 12, 116-117. 
 
101 See above n 9. 
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A common theme in the survey responses was that lawyers were not willing to risk their 

professionalism by assisting the plea for convenience without some fallback position. In order 

to avoid any assertions that they acted without fully advising the client some lawyers rely on 

the client signing a waiver which evidences that the client has been advised of the various 

options and that they insisted on entering a plea of guilty despite that advice. One legal aid 

lawyer noted  

I have represented a client on a ‘plea of convenience’ when the prosecution case was 

overwhelming, despite her persistent denials – she wished to PG “for convenience” and to 

pursue a spent conviction order. I was faced with an embarrassing moment in court when the 

PSR reflected that she did not agree with the facts and her lawyer ‘told her to plead guilty’. I 

have since avoided representing any client on a dubious PG without them giving me 

instructions that they agree with the facts as alleged and I ‘sign them up’ that I’ve advised them 

of their right to a trial and they accept all elements of the offence.  As much as I am committed 

to helping my clients reach the most appropriate outcome – I am not prepared to risk my 

professional integrity to do so. 

 

And again 

I am of the view that pleas of guilty should only be entered where a client otherwise raises a 

defence where they have been fully advised of the legal situation and have signed an 

instructions to plead guilty form explaining the consequences of their actions. 

 

Whilst having a client sign a waiver form deals with professional aspects of the plea for 

convenience it of course does nothing to address the issue directly. If subsequently presented 

with an accused who is denying the offence the Court remains obliged to enter a plea of not 

guilty thereby invoking all of the potentially anti-therapeutic aspects of the protracted trial 

process. 

 

I. Is there Support for the ‘No Contest’ Plea in Western Australia’ 

When asked the question whether they believed that it may be appropriate for a ‘No Contest’ 

plea to be available for clients who wished to plead guilty to avoid the anti-therapeutic  

consequences of proceeding to trial, 79% of surveyed lawyers said ‘Yes’. Only 21% said ‘No’ 

(see App.1 Qu. 34 and Diag. 30 below). 
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Diagram 30.  

 
Further , when asked if they believed that a ‘No Contest’ plea would assist legal 

representatives in advising clients who wished to plead guilty for convenience 69% of 

participants said ‘Yes’ (see App.1 Qu 35 and Diag. 31 below). 

 

Diagram 31. 

 

In addition, there seems to be some support amongst legal practitioners of allowing a ‘no 

contest’ plea to facilitate access to problem-solving courts. A private practitioner stated that 

I am interested in a “no contest” plea provided the deft is prepared to address more recognised 

condition that got him/her into a position of being charged. Such should be monitored and 

controlled by a court and assistants and professional people like Drs or psychs. 
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Further, one Legal Aid lawyer stated that 

The most difficult aspect I personally face is dealing with clients whose instructions indicate a 

NG plea – but where the evidence against client is very strong and conviction if PNG is highly 

likely. Even more difficult having to advise client that Legal Aid will not represent at trial 

because there is no merit/and/or would not qualify for aid because of lack of funding. Having 

worked in Therapeutic Courts (Drug Court and DV) focus is on the underlying cause of 

behaviour – i.e. drugs, alcohol, DV – and the legalities can seem secondary. I personally struggle 

and having to focus on legal issues when a client is in desperate need of help and only contact 

with rehabilitative seems is through the justice system. The easy part is advising of legal options 

based on their instructions – the hard part is not being able to assist because of their 

instructions – I think a ‘no-contest’ plea could very well be a very positive alternative – and I 

fully support the idea. 

 

Another private lawyer saw the ‘no contest’ plea as being of great assistance in avoiding the 

ethical and professional pitfalls of representing a client who has entered a plea for 

convenience 

Would avoid that perpetual fear of presenting a plea in mitigation where you skirt around the 

edges hoping “the truth” is not discovered opening up a can of worms. 

 

The Survey results suggest that lawyers are being confronted with clients who wish to plead 

for guilty convenience. In order to better deal with this phenomenon there appears to be 

broad support amongst the surveyed lawyers for the availability of a third option plea. The 

reasons behind support of a third plea option appear to be grounded in a pragmatic approach 

to practice and a desire to address the difficult situations that many lawyers find themselves in 

when faced with the client who wishes to plead guilty for convenience. Further, many lawyers 

will not assist with plea for convenience clients even if it to facilitate access to rehabilitative 

programs. However, there does appear to be support for a plea option that will address this 

issue. Possible alternative pleas such as the ‘no contest’ plea as is available in the USA or 

‘acceptance of responsibility’ as used in the West Australia juvenile justice system have been 

discussed above and are discussed further below at Chapter Five – The Way Forward.   
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J. Conclusion 

There are number of propositions that appear to be supported by the survey results reviewed 

and discussed in this Chapter. Firstly, it may be said that pleas of guilty for convenience appear 

to be a significant feature of the Western Australia criminal justice system. This appears to be 

the case even if one makes allowances for those who might state that they are pleading guilty 

to get their case over with as a form of minimising or denying their incontrovertible offending 

behaviour. Secondly, the reasons for the existence of pleas for convenience appear to be 

multi-faceted and complex. It seems that pleas for convenience are particularly an issue for 

Indigenous persons faced with criminal charges. Additional factors unique to Indigenous West 

Australians must be taken into account when examining the prevalence of pleas for 

convenience. Thirdly, it is clear that West Australian lawyers are struggling to deal with the 

issue and that they have little guidance on what to do with it in the day-to-day reality of their 

practice. 

 

In light of these findings the High Court’s assertion in GAS v The Queen102

 

 (discussed above at 

‘Pleading – What are the Options?’) that an accused person stands alone to decide to plead 

guilty in an exercise of free will must be viewed with some caution. This is because it appears 

to be the case that, in fact, many persons in Western Australia are pleading guilty, not in a true 

exercise of free will, but as a result of many quantifiable (eg. financial) and unquantifiable (eg. 

life planning, social and cultural) pressures impacting on the decision to plead guilty. 

Further, lawyers who are assisting clients in entering pleas of convenience are standing mute 

on issues of significant legal consequence. If all of this is correct then there must be a direct 

impact upon the integrity of the Western Australian criminal justice system. Further, if the 

prevalence of the plea of guilty is as at the levels suggested by the research conducted for this 

paper then community confidence in the ability of the criminal justice system to provide due 

process and to deal fairly with accused persons must be undermined. If community confidence 

in the system’s capacity to deal with accused persons fairly is undermined then this will 

potentially have long term consequences for those accused faced with the decision of whether 

to defend a charge or to simply plead guilty to get the matter over and done with. That is, if 

accused persons see the system as being unresponsive to their pragmatic needs then this may 

lead to greater numbers of accused simply pleading guilty for convenience. It appears that, 

given the results of this investigation, the plea for convenience is a reality in Western Australia 

which cannot be ignored any longer.  

                                                           
102 See above n 9. 
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- Chapter 5 –  

The Way Forward 
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A. Introduction 

This research paper has traversed a broad selection of topics which are inextricably interconnected. 

At each point of the journey theoretical concepts were infused with primary research results 

collated from a survey conducted for the purpose of this paper. Research was conducted by way of a 

questionnaire distributed to 100 West Australian lawyers practising criminal law. The survey return 

rate was 75%. This is the first quantitative and qualitative research in this subject matter in Western 

Australia. The research has disclosed some important findings about the administration of criminal 

justice in Western Australia. Further, the research findings will assist in the development of legal 

curricula for law schools as well as continuing legal education and professional development for 

practising lawyers. In addition, the disproportionate impact of the criminal justice system upon 

Indigenous West Australian’s has been noted and commented at length upon throughout this paper. 

The paper set out in Chapter One to chart the development and rise of therapeutic jurisprudence 

and provide an insight into the ‘lens’ with its emphasis on enhancing the therapeutic role of the law. 

The development of problem-solving courts in the USA and then, more latterly, in Western Australia 

has been explored as examples of how the application of therapeutic jurisprudence can look in 

practice. The current discussion with regards to the future of problem-solving courts in Western 

Australia has been discussed at length. It was posited that the discourse should take the opportunity 

to consider and embrace notions of transformative justice in order to fully explore the benefits of 

therapeutic jurisprudence, particularly in respect of Indigenous communities. 

Chapter Three examined the evolving role of lawyers from the traditional adversarial advocate into a 

more holistic and caring professional. The positive role that lawyers can play in enhancing an 

individual’s interaction with the justice system, particularly where that individual suffers from 

psychological, social and environmental dysfunction, was identified and explored. In light of the 

survey findings the question was then asked what new skills do lawyers need to work in this new 

paradigm of criminal justice, and, how are they to be trained and developed to a point where they 

are confident in practicing an ‘ethics of care’. 

In Chapter Four the ‘lens’ of therapeutic jurisprudence was turned sharply to focus upon the plea 

process in the West Australian criminal justice system. This was done in order to determine firstly, 

whether pleas of guilty for convenience existed and, secondly, if so what their prevalence is. Having 

established that these pleas for convenience do in fact exist at some significant levels, the lens then 

asks how do lawyers deal with them now and into the future accepting the proposition that such 

pleas are often entered to avoid the anti-therapeutic consequences of taking a matter to trial.  
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The possibility of an alternative plea being made available was canvassed in Chapter Four and it is 

clear that there is general support and a desire for the development of an alternative plea. 

This Chapter now draws together the research findings and suggests the way forward in respect of 

pleas for convenience, even if they are to be initially limited for the purposes of access to the 

rehabilitative opportunities provided by problem-solving courts. 

B. Research Findings 

There are a number of primary findings that can be extracted from the research conducted as part of 

this thesis:- 

 

1. Therapeutic jurisprudence has begun to infuse the application of the law in Western 

Australia. King speaks voluminously in this area and is the leading proponent in Australia of 

positive, solution–focused interaction with the community at all levels of the justice system.1 

There is real potential for the ‘lens’ of therapeutic jurisprudence to have even broader 

application through preventative law strategies resulting in real cost savings to the 

community.2

 

 

2. Problem-solving has become a key feature of the criminal justice landscape through the 

development of family violence courts, drug courts and community courts.  If these 

specialist programs are successful they will, in all likelihood, reduce rates of offending and 

positively contribute to individual and community wellbeing. However, it has been 

acknowledged that court intervention and individual case management can be resource 

intensive, particularly if they are expected to deliver long-term benefits. In addition, West 

Australian problem-solving courts and programmes are in a transitional phase. 

Recommendations to move towards broad based court-intervention programs must be 

analysed critically in the context of a justice system already struggling from significant 

overload in all directions.3

                                                           
1 See especially Michael S King ‘Solution-focused Judging Bench Book’ (Australasian Institute of Judicial 
Administration, 2010); see generally Chapter 1 above. 

 

 
2 See generally Chapters 1 and 3 above; see also Dennis P Stolle, David B Wexler, Bruce J Winik and Edward A 
Dauer, ‘Integrating Preventative Law and Therapeutic Jurisprudence: A Law and Psychology Based approach to 
Lawyering’ (1997-1998) 34 Californian Western Law Review 17.   
 
3 See generally Chapter 1; see also Law Reform Commission of Western Australia, Court Intervention Programs, 
Final Report, Project No.96 (2009). 



112 

 

3. Transformational justice must become an integral part of the conceptual and practical 

framework.4 In order to utilise scare resources and expend positive energy in the right 

direction a wholly integrated system is required. Fragmentation has caused inefficiencies in 

delivery of service. Quality cannot be sustained and the current model has failed Aboriginal 

people. Trans-generational trauma is a reality for many Indigenous communities.5 Further, it 

is essential to arrest the rate of imprisonment of Indigenous West Australians. An integrated 

justice system can have a direct role to play in rebuilding the lives of Indigenous people and 

their communities through problem-solving courts.6

 

 

4. Lawyers play a central role in problem-solving. Techniques such as motivational interviewing 

and preventative law models of practice need to be applied wherever appropriate. A lawyer 

can be a client’s closest confidante and by using the leverage of the ‘crisis point’ can 

encourage an individual to embark upon the path to personal healing. Legal practice can be 

a caring profession. However, keeping professional boundaries is essential if the lawyer is to 

be effective in this new paradigm of practice.7

 

 

5. The West Australian legal profession has largely embraced the practice of problem-solving 

courts but lawyers are running mainly on instinct and life experience in the absence of 

formal training.8

                                                                                                                                                                                     
 

 Delivery of clinical legal education may be one way to produce graduates 

4 See Chapter 1 pt D ‘Problem Solving Courts in Western Australia’ and Chapter 3 pt B(c) ‘Connecting with 
Indigenous Communities’; see also See Karlene Faith, ‘Seeking Transformative Justice for Women: Views from 
Canada’ (2000) 2 Journal of International of Women’s Studies 
<http://www.bridgew.edu/soas/jiws/nov00/seeking.htm> viewed 29 November 2010. 
 
5 See especially Judy Atkinson, Jeff Nelson and Caroline Atkinson ‘Trauma, Transgenerational Transfer and 
Effects on Community Wellbeing’ in Nola Purdie, Pat Dudgeon and Roz Walker (eds.) Working Together: 
Aboriginal and Torres Strait Islander Mental health and Wellbeing Principles and Practice (Department of 
Health, Australian Government, 2010), 135-144. 
 
6 See especially Derek Hunter, ‘How the Criminal Justice System can be best Utilised to Reduce the Increasing 
Rate of Offending and Imprisonment of Western Australia’s Indigenous Population (2008) 15 eLaw Journal: 
Murdoch University Electronic law Journal 134; see also Deen Potter ‘Indigenous Youth and Restorative Justice 
in Western Australia’ (2010) 20 Journal of Judicial Administration 92. 
 
7 See generally Chapter 3 – ‘The Role of Lawyers in Problem Solving’; see also David B Welxer ‘Some 
Reflections on Therapeutic Jurisprudence and the Practice of Criminal Law’ (2002) 38 Criminal Law Bulletin 
205. 
 
8 See Chapter 3 pt C ‘What do West Australian Lawyers do in Practice?’ 

http://www.bridgew.edu/soas/jiws/nov00/seeking.htm�
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with sound practical skills in this area, whilst it appears that professional development and 

continuing legal education for practising lawyers is urgently required.9

 

 

6. Pleas for convenience or ‘fictional’ pleas exist in Western Australia. They appear to be a daily 

occurrence in reasonably significant numbers and represent a miscarriage of justice.10  There 

are few formal tools or mechanisms available to lawyers to deal with this phenomenon 

when confronted with it in practice. Many lawyers simply refer ‘plea for convenience’ clients 

to another lawyer which in turn leads to only a small percentage of lawyers willing to assist 

these accused persons in a limited fashion.11  Alternatively, accused who wish to plead guilty 

for convenience are self-represented in court, potentially transferring the issue to the 

presiding judicial officer. If the issue is raised squarely before that judicial officer they are 

obliged to reject the plea of guilty and set the matter for trial potentially invoking the anti-

therapeutic consequences that the accused initially set out to avoid through their plea for 

convenience.12

 

  

7. Pleas for convenience are entered for many interrelated factors but the overall essence of 

the plea is that people fear the adverse and anti-therapeutic consequences of a drawn out 

involvement with the criminal justice system over and above any penalty that may be 

imposed.13 This fact should draw attention to the way in which our justice system is 

currently operating.14

 

 

                                                           
9 See Chapter 3 pt D ‘Conclusion – Educating for the Future’. 
 
10 See Chapter 4 pt ‘Do Pleas for Convenience Exist in Western Australia?’. 
 
11 See Chapter 4 pt G ‘Dealing with Pleas for Convenience’; see also Chapter 4 pt H ‘Ethical Concerns relating to 
Pleas for Convenience’; see also Chapter 4 pt I ‘Is there support for the ‘No Contest’ Plea in Western 
Australia?’. 
 
12 See Chapter 4 pt B ‘Pleading – What are the options?’. 
 
13 See Chapter 4 pt F ‘Factors Influencing Pleas for Convenience in Western Australia’; see especially Kathy 
Mack and Sharyn Roach Anleu, Pleading Guilty: Issues and Practices (Australian Institute of Judicial 
Administration, 1995). 
 
14 See especially Josh Bowers ‘Punishing the Innocent’ (2008) 156 University of Pennsylvania Law Review 1117. 
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8. The percentage of lawyers with experience in regional or remote areas was significant in this 

survey indicating that these issues are impacting on Aboriginal communities 

disproportionately. The qualitative data also indicated this strongly.15

9. The lack of resources available for legal aid to provide comprehensive advice and 

representation is clearly one important factor that leads to many accused deciding not to 

contest a charge. Additional resourcing of legal aid may be one way to address the plea for 

convenience issue but, because these types of pleas are entered for a variety of reasons, it is 

unlikely to represent a long term solution.

 

16

 

 

10. It is time in Western Australia to explore the development of an alternative plea option such 

as ‘No Contest’ or ‘Acceptance of Responsibility’. 

C. Pleas for Convenience - The Way Forward 

It appears from the research results that the plea of guilty for convenience is a significant and largely 

unaddressed issue in Western Australia. The research conducted for this paper points to it 

particularly being a problem encountered by lawyers working in regional and remote Western 

Australia with a high prevalence amongst Indigenous West Australians. The survey undertaken for 

this research examined lawyers’ perceptions of the plea for convenience. Further research directed 

to accused persons as they leave the Court door with a follow-up after a cooling off period may 

provide additional insight into this phenomenon. If, as is anticipated, the rate of criminal charges 

coming before the Courts will continue to increase at its current trajectory then the plea for 

convenience will, in all likelihood, become an even more significant problem. Many of these accused 

persons will be unrepresented and in that case the positive obligation will be upon individual judicial 

officers to navigate the issue with little statutory guidance. 

There are a number of alternative or complementary options that may be engaged to deal with the 

phenomenon of pleas for convenience. Each comes with its own consequences, therapeutic and 

anti-therapeutic. Those options may be summarised as follows:- 

                                                           
15 See generally Chapter 2 ‘The Survey’; see also Ch 4 pt F(e) ‘Issues in relation to Indigenous West Australians’. 
 
16 See Chapter 4 pt F(d) ‘The importance of access to adequate legal advice and representation’. 
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1. Do nothing – accept Bowers’ proposition that ‘false’ or ‘fictional’ pleas are inevitable and 

have a utilitarian value. As such the system should not be adjusted simply to address this 

narrow issue.17

However, it must be noted that the legal landscape in the USA is markedly different to 

Western Australia in that most US jurisdictions provide access to the alternative ‘no contest’ 

plea. Therefore, to do nothing in Western Australia, in light of the findings of this research 

paper will simply perpetuate what may already be an untenable situation and which, if 

unchecked, may have serious consequences for the community’s confidence in the criminal 

justice system to deliver fair process. 

  

2. Creating non-binding guidelines incorporated into Judicial BenchBooks – Given that it 

appears that a significant proportion of pleas for convenience are entered by unrepresented 

accused it may be of assistance to judicial officers to provide some guidance on how to deal 

with the issue. However, any such guidance would be against current established legal 

norms, caselaw and procedures.18

3. Educating lawyers – ensuring that lawyers are aware of the phenomenon of the plea for 

convenience may lead to better advocacy or advice giving. Alternatively, it may raise strong 

concerns about ethical issues such that even fewer lawyers will be willing to assist clients in 

these situations. That will result in transference of the issue to the presiding judicial officer. 

 Further, non-binding directions in a BenchBook are likely 

to be general and as a result will inevitably vary in application as between judicial officers 

thereby undermining consistency in the judicial process. 

4. Test case to change common law and thereby provide an alternative plea – There is no 

certainty in test cases and, further, the case needs to be identified as being one capable of 

persuading the Court to change the law in advance of any legislative initiative. The Courts 

may be reluctant to do this and, in any event, the common law on pleas of guilty seems to 

be well settled in Australia.19

 

 

                                                           
17 See Josh Bowers ‘Punishing the Innocent’ (2008) 156 University of Pennsylvania Law Review 1117. 
 
18 See for example GAS v The Queen [2004] HCA 22, (2004) 217 CLR 198; see also Criminal Procedure Act 2004 
(WA) s 126. 
 
19 Ibid; see also Harris v R 150 A Crim R 509; [2004] WASCA 292. 
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5. Legislative Amendment 

(a) Nolo contendere or ‘no contest’ – has significant advantage in that it maps out a 

clear alternative plea and may be a preferred option for general application. 

However, as can be seen it can lead to some heated jurisprudential debate and has 

consequences relating to perceptions of the transparency of the justice process as it 

relates to plea bargaining.20

 

 

(b) ‘Acceptance of responsibility’  – Whilst not specifically asked about this issue it 

would seem the results of the survey and the discussion of the literature throughout 

this paper suggests that there may be a compelling argument made in favour of an 

‘acceptance of responsibility’ plea. Firstly and significantly, the plea already has a 

statutory presence in Western Australia in the Young Offenders Act 1994. Therefore, 

it cannot be suggested that it is a concept alien to the formal legal process. Indeed, 

the plea has been in use for over fifteen years in Western Australia with very little 

controversy. Secondly, it appears to have been a useful vehicle in allowing young 

offenders to access diversionary rehabilitative options without recourse to anti-

therapeutic legalisms. 

 

If given greater operational scope ‘acceptance of responsibility’ may have particular 

applicability to the work of problem-solving courts, marking a firm indication by an 

accused that they are ready to embark upon comprehensive rehabilitation. Legal Aid 

WA, in a submission to the Law Reform Commission’s inquiry into Court Intervention 

Programs noted that it would support access to rehabilitative programs, particularly 

in the family violence courts, if an accused accepted responsibility for their 

behaviour, but in the absence of a formal plea of guilty or full admission of the 

facts.21

 

 

 

                                                           
20 See generally the discussion in Chapter 4 pt B(c) ‘Nolo Contendre or the ‘No Contest’ Plea’; see also Chapter 
4 pt C(a)(i) ‘Plea Bargaining’. 
 
21 Law Reform Commission of Western Australia, Court Intervention Programs, Final Paper, Project No 96 
(2009) 28. 
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‘Acceptance of Responsibility’ may have even greater force and applicability to the 

work of Indigenous community courts. A key requisite of restorative justice central 

to such courts is an acknowledgement of responsibility by the offender. Offenders 

are encouraged to accept responsibility for the harm done to another, to show 

remorse to the victim and to the wider community, and to commit to appropriate 

restitution.22

 

 The words themselves may have a therapeutic effect upon a victim. It 

may be a key to beginning the process of transformation. 

It is therefore, suggested that ‘acceptance of responsibility’ has some powerful 

positives in its favour. The concept of acceptance of responsibility accords with the 

fundamental principles of restorative justice which require an accused to 

acknowledge their wrongdoing and the harm that it causes to the individuals directly 

affected, as well as the community. As such it can engender a broader sense of 

responsibility by the offender within their community thereby providing the basis for 

a deeper form of transformative justice to begin. 

 

In implementing an alternative third option plea, it may be that it is initially 

restricted to allow entry to specialist problem-solving courts. There certainly appears 

to be some support amongst the legal profession for this approach. Further, the 

community at large is more likely to accept the concept of an individual accepting 

responsibility for their offending behaviour (rather than pleading ‘no contest’) if they 

are then prepared to submit to an intensive regime of rehabilitative programs under 

the supervision of the courts. 

D. Conclusion 

This paper provides some empirical and qualitative data upon which to begin to formulate a 

response to the issues it discusses, namely the future of problem-solving courts in Western 

Australia, the role of lawyers in the new paradigm and the specific issue of how to deal with the 

phenomenon of pleas of guilty for convenience. 

 

                                                           
22 Judy Atkinson ‘Voices in the Wilderness – Restoring Justice to Traumatised Peoples’, (2002) 25 University of 
New South Wales Law Journal 233, 238. 
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The next step is to refine the research criteria and develop discrete and specific approaches to 

each of the topic areas. Some issues such as the integration of transformative justice into the 

discourse around problem-solving requires philosophical change as well as comprehensive and 

co-ordinate responses by government and the community.  

The important role of lawyers in problem-solving needs to be recognised and developed. The 

assertion that legal practitioners should adapt their professional practice to a encapsulate an 

‘ethic of care’ will require some philosophical shift but that can begin at the undergraduate 

degree level by introducing the relevant concepts early in the degree course and building up to 

clinical legal practice under supervision. With respect to lawyers currently practising in or 

operating at the fringes of problem-solving courts continuing professional development is 

required on an urgent basis.  

The more pointed question of whether and how to address the issue of pleas for convenience 

may require a more certain and direct response given that the research suggests that these 

pleas are a facet of daily practice in the West Australian criminal justice system. This paper 

provides an option for consideration in the form of the ‘acceptance of responsibility’ plea. 

In any event, what all of the discussion in this paper has shown is that when it critically analyses 

it processes and procedures, far from being staid and entrenched in ancient and inflexible rules 

and procedures, the criminal justice system can be particularly responsive to the changing needs 

of the community it seeks to serve and is part of. The ‘lens’ of therapeutic jurisprudence has 

been an important addition to the theoretical and practical legal landscape. It has been shown to 

be of capable of producing some very practical and profound results and should continued to be 

used to focus sharply on the way the law performs in action in our community. 
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PLEASE READ THE INFORMATION SHEET AND 

COMPLETE THE SURVEY FORM 
Your Contribution is Important!   Thanking you in Advance 

 

Dear  

 

INFORMATION SHEET 

SURVEY OF WESTERN AUSTRALIAN LAWYERS PRACTISING IN CRIMINAL LAW 

The Western Australian criminal justice system has been under intense scrutiny in 
recent times. However, little is known about the day-to-day practice of Western 
Australian Criminal Lawyers within this system. With the advent of a myriad of 
‘problem-solving courts’ Western Australian Criminal Lawyers are being asked to 
participate in case management of offenders prior to sentencing. When placed against 
a traditional view of the role of the criminal lawyer this is a radical shift within the 
criminal justice system and also in the lawyer’s relationship with their clients. This shift 
has occurred with relatively little discussion about the practical and ethical dilemmas 
faced by criminal lawyers or without any specific training dealing with this new role. 
With Therapeutic Jurisprudence, Preventative Lawyering and Motivational Interviewing 
emerging as keywords in this transformation of our criminal justice system it is 
important that we better understand the practice of criminal lawyers in this State to date 
and how they view their relationship with their clients 

 

This Survey of Western Australian Criminal Lawyers, particularly, seeks to obtain a 
snapshot of one ethically contentious area of criminal practice, that is, the plea of guilty. 
The survey seeks to determine whether there, in fact exists a grey area where pleas of 
guilty are entered by clients to avoid otherwise unintended but adverse consequences 
of going to trial. These guilty pleas may be considered as ‘pleas for convenience’. The 
Survey is entirely voluntary and asks lawyers to consider the depth of their relationship 
with their client base and whether this knowledge assists them in advising their clients 
particularly in the context of problem-solving courts. The Survey asks whether it is now 
time to provide criminal lawyers with additional tools, namely ‘Sentence Indication’ and 
‘No Contest’ pleas so that they may be better equipped to deal with the realities of day-
to-day practice. 

 

Clearly, your fullest participation in this survey is what will give it its strength and 
validity. As such I urge you to take the 15-20 minutes to complete the attached 8-page 
Survey Form and return it to me as soon as possible. I thank you in advance for your 
time and attention to these issues. The survey results will be published in a final 
research paper as part of my Masters of Laws candidature and /or law journal articles. 
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CONFIDENTIALITY 

Whilst this Survey has been sent to you directly and personally you can be assured 
and I can give you a full assurance that no personal identifying information is asked of 
you other than your place of employment and length of employment. No completed 
survey is expected to be returned with any identifying information. The information 
provided is generally of a ‘yes’ or ‘no’ variety and will form the basis of statistical 
analysis. Space is provided throughout the Survey if you wish to make any 
additional comments. If you do not want those comments to be published in the 
final research work or any law journal articles please note at the end of the 
comment ‘Not for Publication’. 

 

WHAT TO DO WITH THE COMPLETED SURVEY 

When you have completed the Survey Form simply place it in the stamped and 
addressed envelope provided without any identifying information and place it in the 
mail. 

 

If you have any concerns or questions or wish to add any further comment on a 
matter relevant to the Survey please feel free to contact me on (08)9218 0185 or 
in writing to:  

  160 Pier Street 

  PERTH  WA 6000 

 

Thanking You  

 

Deen Potter 

Masters of Laws(Research)(Candidate) 
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SURVEY OF WESTERN AUSTRALIAN LAWYERS  

PRACTISING CRIMINAL LAW 
 
Your Work Environment 
1. Are you a:- 
  

 ALSWA Lawyer or Court Officer 
 Legal Aid Lawyer 
 Other publicly funded legal service lawyer 
 Private Practitioner 
 - employed 
 - self employed 

 
2. How long have you been in practice? 
 

0 – 5 years  5 – 10 years   10 or more years 
 
3. Do you work in 

 Perth Metropolitan Area 
 Regional and/or Remote Western Australia   
 Both          

     
4. What percentage of your work is in the criminal jurisdiction? 
 

0-10%   10 – 25%  25 – 50%  50 – 75%  75 – 100% 
 
5. What percentage of your work is in 
 
(a)Children’s Court 

0-10%   10 – 25%  25 – 50%  50 – 75%  75 – 100% 
 
(b) Magistrates Court 

0-10%   10 – 25%  25 – 50%  50 – 75%  75 – 100% 
 
(c) District Court 

0-10%   10 – 25%  25 – 50%  50 – 75%  75 – 100% 
 
(d) Supreme Court 

0-10%   10 – 25%  25 – 50%  50 – 75%  75 – 100% 
 
6. What percentage of your work could be categorised as Duty Counsel work? 
 

0-10%   10 – 25%  25 – 50% 50 – 75%  75 – 100% 
 
7. Do you practise in, or have you appeared in, ‘problem-solving courts’ eg drug courts, 
circle sentencing, community courts, family violence courts? 
 

 Yes   No 
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Pleas of Guilty 
These questions seek to determine whether “guilty for convenience” pleas exist in our 
criminal justice system, how they may come about and the extent to which non-legal 
factors may influence the final decision that is ultimately made by the client. 
 
8. Prior to a matter being finalised by a Court do you enter into either formal or 
informal negotiations with prosecuting authorities on behalf of your clients whereby a 
plea of guilty is offered to a lesser offence? 
 

Yes  No  Go to Question 11 
 
9. If ‘Yes’ to Qu. 8 above what percentage of your clients would actually plead guilty to 
a lesser or reduced charge as a result of this negotiation process? 
 

0-10%   10 – 25%  25 – 50% 50 – 75%  75 – 100% 
 
10. If ‘Yes’ to Qu. 8 above do you also discuss sentencing submissions with the 
prosecuting authority prior to appearing in Court with the view to reaching a common 
approach on the issue of sentencing? 
 

 Yes   No 
 
11. Are you aware of cases where accused persons have entered a plea of guilty “just to 
get it [i.e. the court process] over with” even though they have indicated that they 
dispute the legal elements of the offence or have raised defences to the charge? 
 

 Yes   No 
 
12. Are you aware of cases where accused persons have entered a plea of guilty “just to 
get it [i.e. the court process] over with” even though they have indicated significant and 
relevant disputes on the facts alleged? 
 

 Yes   No 
 
13. If ‘Yes’ to Qus 11 or 12 do you believe this to happen 
  

 Very often 
 Often 
 Occasionally 
 Not often 
 Rarely 

  
 
14. Have you ever represented, or would you represent, a client who wishes to enter a 
plea of guilty because the client “just wants to get it over with” even though the client 
disputes the legal elements of the offence or raises defences to the charge? 
 

 Yes   No 
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15. Have you ever represented, or would you represent, a client who has pleaded guilty 
to a charge because the client ‘just wants to get it over with’ even though they have 
raised significant and relevant disputes on the facts alleged in their instructions to you? 
 

 Yes   No 
 
16. Have you ever represented, or would you represent, a client who has pleaded guilty 
to a charge with the view to obtaining access to non-custodial court-sanctioned 
rehabilitative programmes, including problem solving courts, notwithstanding that they 
have raised legal defences in their instructions to you? 
 

 Yes   No 
 
17. Have you ever represented, or would you represent, a client who has pleaded guilty 
to a charge with the view to obtaining access to non-custodial court-sanctioned 
rehabilitative programmes, including problem solving courts, notwithstanding that they 
have raised significant and relevant disputes on the facts alleged in their instructions to 
you? 
 

 Yes   No 
 
18. If faced with a client who wishes to plead guilty “just to get it over with” do you or 
would you 
 Decline to represent that client and refer them to another lawyer 
 Assist them by presenting a limited plea in mitigation avoiding contentious issues 
 Other (please specify) 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 
19. If ‘Yes’ to any of Qus. 8 to 17 above, to the best of your knowledge, are these pleas 
of guilty negotiated and/or entered because a not guilty plea and the subsequent trial 
process would lead to negative or adverse consequences (tick more than one if 
necessary) 
 
 Legal consequences (eg. greater risk of imprisonment, conviction recorded, 

prosecution proceeding with more serious charge) 
 Financial consequences for the client (eg. costs of defence, loss of employment) 
 Cultural or family consequences (eg. family disputes, embarrassment for family) 
 Social, welfare or health consequences (eg. stress related illness, social isolation) 
 Life planning consequences (eg. time awaiting trial on bail, inability to plan ahead) 
 Other (please specify) 

______________________________________________________________________ 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 
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20. In your experience has the opportunity to obtain a spent conviction been an 
important factor in a client’s decision to plead guilty to a charge despite them having 
raised legal defences or significant issues on the facts? 
 
 Very important 
 Important 
 Not important 
 Do not assist any clients in presenting this type of plea 

 
21. If ‘Yes’ to any of Qus. 8 to 20 do you have a ‘cut off’ point where you advise a 
client that a plea of not guilty is the only appropriate plea and that you will not represent 
them on a plea of guilty? 
 

 Yes   No Go to Question 23 
 
22. Is this ‘cut off point based on:- 
 

 Seriousness of the offence 
 The probability of immediate imprisonment 
 The probability of success and full acquittal at trial 
 Other (please specify) 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 
23. On average how many pleas in mitigation would you present to the Courts per 
month? 
 

0-10   10 – 25  25 – 50 50 – 75  75 – 100+ 
 
24. Of these pleas in mitigation what percentage of charges, if any, would you deal with 
by way of ‘guilty for convenience’? 
 

None             10 – 25%  25 – 50% 50 – 75%  75 – 100% 
 
 
Your Relationship With Your Clients 
25. With regards to your client base what percentage would you describe as being 
‘regular’ clients 
 

0-10%;  10 – 25%;  25 – 50%;  50 – 75%;  75 – 100% 
 
26. As a legal representative which best describes your relationship with your ‘regular’ 
client base 
 
  Strictly limited to legal advice and representation 

 
OR 
 

 Extends beyond legal advice and representation to include  
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(tick more than one if necessary): 
 - Medium to long term planning to avoid future adverse contact with the law 
 - Assistance with referrals to other welfare agencies or counselling services 
 - Assistance with financial referrals and counselling  
 - Advice and counselling on health and lifestyle issues  
 - Mentor including use of motivational interviewing techniques 
 - Community relationships  
 - Personal friendships 
 - Other  (please specify) 

______________________________________________________________________ 

______________________________________________________________________ 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 
27. In working with a client and providing them with the best possible advice and 
representation is it important for you to develop a sound appreciation and understanding 
of their current and historical personal circumstances? 
 

  
 
 
 

 
28. When working with a client and providing them with the best possible advice and 
representation is important that you develop a working relationship with the client’s 
family members and/or associates? 

 
 
 
 
 

 
29. When working with a client in a problem-solving court how would you describe 
your relationship with that client (tick more than one if necessary):- 
  
  Limited to legal advice and representation 
   Extending beyond legal advice and representation 
   Liaison between client and rehabilitative agencies 
   Liaison between client and other welfare/social agencies 
  Mentor including use of motivational interviewing techniques 
  Other (please specify) 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 Very important 
 Sometimes important 
 Not important 

 Very important 
 Sometimes important 
 Not important 
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30. When representing ‘regular’ clients who present with long term social/welfare, 
substance abuse or psychological issues what best describes your understanding of that 
client’s ‘best interests’, particularly when the prosecution case appears to be strong:- 
 
 Rehabilitation through plea of guilty and early entry to problem-solving court 
 Access to non-custodial, rehabilitative programmes via early plea of guilty  
 Plea of not guilty for the purpose of gaining time to address underlying issues 

before entering a plea of guilty and sentence 
 Plea of not guilty with a view to a withdrawal of the charge eg. prosecution 

witnesses unlikely to attend hearing 
 Plea of not guilty and acquittal on all charges on any technical legal ground 

wherever possible 
 Other (please specify) 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 
31. When working as part of a case management team (CMT) in a problem-solving 
court what ethical issues, if any, are of concern to you (tick more than one if 
necessary):- 
 Discussion with CMT about client in absence of client 
 Inability to discuss CMT decisions/discussions fully with client 
 Advising client of CMT recommendation for removal from programme 
 Conflict between client’s instructions and CMT information 
 Loyalty to CMT or loyalty to client 
 No ethical concerns 
 Other (please specify) 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

 
32. Are you more likely to assist ‘regular’ clients with a plea of guilty for convenience 
than one-off advice and representation clients? 
 
 Yes – because of the relationship with that client 
 No - I will assist both regular and one-off clients in this way 
 Do not assist any clients in presenting this type of plea 

 
33. Once a ‘regular’ client’s matter has been finalised by way of sentence do you 
continue to maintain contact with that client (tick more than one if necessary):- 
 
 Formally (eg. collection of fees, return of documents etc) 
 Informal (eg. monitoring of the success of any rehabilitative sentence) 
 Periodical legal ‘check up’ to determine whether additional legal or non-legal 

assistance is required (eg. prison visits, pass on messages from client’s family) 
 Informally due to the relationship developed during the instructing period 
 Other (please specify) 
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______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

No Contest Pleas 
No Contest Pleas are not available in Australia, however, they do have limited 
application in the United States of America. ‘No Contest’ means that the accused 
neither admits nor denies the charge against him or her. This type of plea does not 
necessarily reduce any sentence that may be imposed in the way that a plea of guilty 
may do but does avoid the trial process. 
 
34. Do you believe that where a client wishes to plead guilty to avoid potential non-
legal adverse consequences of going to trial that a ‘no contest’ plea may be appropriate? 
 

 Yes   No 
 
35. Would the option of a ‘no contest’ plea assist legal representatives in advising and 
representing a client who wishes to plead “guilty for convenience”? 
 

 Yes   No 
 
Sentence Indication 
‘Sentence indication’ is a process that a permits a magistrate or judge to give a 
defendant a general indication of the sentence that would be likely to be imposed if the 
defendant pleaded guilty at that stage of the proceedings. 
 
36. Do you believe that sentence indication is or would be a useful tool for legal 
representatives when advising clients on whether to continue to defend a charge? 
 

 Yes   No 
 

37. If provided with a non-custodial sentence indication do you believe your clients 
would be more likely to consider pleading guilty despite having raised legal defences or 
significant issues on the facts in their instructions to you? 
 

 Yes   No 
 
Therapeutic Jurisprudence, Preventative Lawyering and Motivational Interviewing 
 
38. What understanding do you have of the following terms :- 
 
a) Therapeutic Jurisprudence 

 Very Good  
 Good 
 Not Good 

 
b) Preventative Lawyering 

 Very Good  
 Good 
 Not Good 

c) Motivational Interviewing 
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 Very Good  
 Good 
 Not Good 

 
 
Are there any other matters that you wish to raise or comment on with respect to the 
matters that are covered in this Survey? 
 
______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________ 

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________-

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

______________________________________________________________________

________________________________________________________ 

 

Thanking you for your participation 

 

Deen Potter 
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A note of thanks to all those Lawyers who completed the Survey recently 
posted out to them as part of research being undertaken during my Masters of 
Laws. The response has been fantastic and the commentary has been frank 
and informative which is exactly what I was hoping for. A number of themes are 
becoming clear just having an initial look including an almost 100% recognition 
of the fact that accused persons are entering pleas of guilty for convenience.  
Lawyers are clearly conflicted with this fact in that many if not most will not act 
for a person who indicates that they are pleading guilty “just to get it over with”.  
The question then begs what is happening to these accused when they appear 
in front of the judiciary. The responses in relation to the role of a lawyer are also 
interesting in that most lawyers do extend themselves beyond the traditional 
role of legal advisor to assist clients in other ways in the hope that they can 
avoid future adverse contact with the criminal justice system. Again a thankyou 
to all those who have participated to date and for those who are yet to fill out the 
survey please do so and put back in the post to me as soon as is possible and 
before the 31st July. If you require a new survey form please contact me on 
(08)9218 0185. 
 
Deen Potter 
 
Published in ‘Brief’ (July 2008) 
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