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ABSTRACT   

 
 
 
 
In recent years, there has been a convergence of gambling markets and financial 

markets. This paper addresses this convergence by identifying legal issues relating 

to price data within these markets. It will be observed that these price data issues 

create tension between the regulatory frameworks of intellectual property law and 

competition law. The resolution of this tension must simultaneously take account of 

the theoretical foundation of intellectual property and be consistent with competition 

law and policy. In seeking to provide a resolution to this tension, the thesis will 

demonstrate that ‘regulatory convergence’ sits alongside ‘market convergence’.  
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Introduction 

The convergence of gambling and financial markets over the last decade has led to 

important regulatory questions. One such question relates to ‘market definition’. What 

is a market? The answer to that question depends on where the one sits within the 

regulatory landscape. This paper will consider how different markets are identified 

and defined for the purpose of developing and applying two important regulatory 

regimes; intellectual property and competition law.     

The  intellectual property regulatory regime implements temporary and qualified 

monopolies in order to provide appropriate incentives to maximise productive effort 

within certain markets; markets for intellectual property products: 

‘The exclusive privileges that intellectual property legislation confers on right 

owners are designed to promote innovation.’1 

Innovation occurs in the context of markets and the markets that intellectual property 

law functions to regulate are those identified within the framework of economic 

principles. The cornerstone of a market according to economic theory is the law of 

one price. Since uniform price must be extracted from a set of interchangeable 

transactions, economic theory assumes that transactions can be neatly categorised 

for the purpose of defining markets. In is therefore implicit in a market defined under 

economic theory that the uniformly priced transactions included have sufficiently 

comparable characteristics that they are substitutable with one another.  

In contrast, competition law methodology applies specific legal principles to the task 

of market definition. While these legal principles incorporate economic principle to 

some extent, they are distinct from strict economic theory and essential to the 

application of competition law:  

‘[T]he identification of markets must be the essential first step in assessment 

of present competition and likely competitive effects.’2 

The market concept that is the focus of competition law has been specifically devised 

for the purpose of applying the competition regime. Market definition under 

competition law principles does not hinge on the law of one price and does not 

assume uniform product or trading characteristics. Rather this market definition 

process explicitly defines market dimensions of product, geography, function and 

time.  

                                                 
1
 Intellectual Property and Competition Review Committee 2000, 11.  

2
 Re QCMA and Defiance Holdings (1976) ATPR 40-012 at 17,246 cited in Brunt 1990, 91.  
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It is useful to consider the discrepancy between the implicit market concept 

underpinning intellectual property law and the explicit market concept driving the 

application of competition law. In particular, by acknowledging and drawing on this 

discrepancy, it may be possible to resolve the policy tension between the intellectual 

property and competition law regulatory regimes. This paper will demonstrate that it 

is possible to define markets (for the purpose of applying competition law) in such a 

way that takes account of the theoretical basis of intellectual policy law. In doing so, 

competition law analysis can serve to reinforce the conceptual coherence of the 

intellectual property regime while avoiding policy conflict.   

In order to demonstrate this new method of integrated analysis, this paper will 

consider price data within ‘Russian doll’ markets. These markets are the remnants of 

the former regulatory monopolists of Australian gambling and financial industries; 

namely the trading forums of Tabcorp Holdings Limited (Tabcorp) and the Australian 

Securities Exchange Group (ASX). As regulatory monopolists, these entities once 

operated forums that were appropriately characterised as ‘the’ market for certain 

trading products. Now, with the process of deregulation well underway, they are 

better characterised as merely ‘a’ market (in the sense that they are a trading forum) 

within a broader market for relevant products. As a smaller market within a bigger 

market, they are like Russian dolls, and so will be referred to as ‘matryoshka 

markets’ within this paper. 

The price data of a matryoshka market may be exploited by competing gambling and 

financial trading forum operators, and their use of a matryoshka market’s valuable 

commercial information may give rise to intellectual property claims. These claims 

may in turn give rise to competition law counterclaims. By considering legal issues 

regarding the price data of a matryoshka market, it is possible to explore policy 

tension between the intellectual property regime and the competition law regime. 

This will be done by analysing the market concept underpinning each of these 

regulatory regimes.  

In the hypothetical case study in the final part of this paper, the policy tension 

between intellectual property and competition law is resolved by adopting an 

integrated approach to market definition. This integrated approach takes account of 

the theoretical basis of the intellectual property regime in order to apply the 

competition law regime. Doing so affirms the conceptual coherence of the intellectual 

property regime insofar as it may confer property rights in price data. Using the 

integrated approach to market definition within the case study will also demonstrate 



LLM by Research (UWA) 

SARAH PAPARO 11 

that it is possible to define an Australian market that includes both gambling and 

financial products (albeit in limited circumstances).      

This paper is structured in six parts. Part 1 will define the concept of a matryoshka 

market as a type of trading forum that is specific to deregulated gambling and 

financial trading industries in Australia. It will trace the development of the 

matryoshka markets of Tabcorp and the ASX through the Australian gambling and 

financial industries respectively, from regulatory monopolies through the process of 

industry deregulation that continues to this day. Part 1 will consider the way that the 

price data of Tabcorp and the ASX may be used by competing trading forums to 

produce and promote derivative products. It will then canvas the extent of new 

entrant trading forums, and consequent levels of competitive activity, within 

Australian gambling and financial markets.     

Parts 2 will outline intellectual property and competition law issues that may arise in 

relation to uses of price data within the gambling industry. It will set out an Australian 

test case involving copyright in gambling price data and consider, on the basis of 

Australian case law, how competitive analysis would be likely to feed into any similar 

copyright claim in the future. Part 2 will then explore the categories of gambling 

products that would likely be included within a gambling market defined for the 

purpose of Australian completion law analysis. It will reflect upon various ways in 

which derivative gambling products may employ gambling price data to exploit 

information gaps within gambling markets.   

Part 3 will outline the intellectual property and competition law issues that may arise 

in relation to uses of price data within the financial industry. It will discuss NYMEX v 

IntercontinentalExchange, a significant US case involving copyright in financial price 

data and consider, on the basis of US case law, how the copyright decisions have 

affected competitive outcomes in relevant financial markets. The categories of 

financial products will then be outlined. It will be observed that some financial 

products are likely to form subgroups within a financial market as defined for the 

purpose of competition law analysis. Part 3 will then consider various ways in which 

derivative financial products may employ financial price data to exploit information 

gaps within financial markets.  

Part 4 will discuss the nature of price data. It will provide a definition of price and 

explore the role of price in markets, as compared to other types of information flows. 

It will consider alternative characterisations of price; price as a record of a market’s 

operation (in which copyright cannot subsist) and price as manufactured facts of 
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certain types of markets (in which copyright can subsist). The policy interface of 

intellectual property law and competition law will then be explored. The market 

concept is significant in this regard. Part 4 will outline the suitability of a price data 

copyright claim as case study subject matter for the purpose of analysing market 

definition insofar as it relates to the policy interface of the two regulatory regimes.  

Part 5 will set out alternative characterisations of trading forums that relate to their 

capacity to author price data. It will first deal with the ‘market’ characterisation under 

which the trading forum is governed by an invisible hand and tends towards 

standardised products and trading strategies. It will then turn to the ‘firm’ 

characterisation under which the trading forum is governed by a controlling mind and 

tends towards innovative products and outcomes. Part 5 will then explore case law 

involving price data in the context of the regulatory regimes of intellectual property 

and competition law, and illustrate how use of market subsets and submarkets may 

assist analysis in this regard.  

Finally, Part 6 will compare the strict economic theory that underpins the intellectual 

property regime with the principles of competition law. In doing so, a limitation in 

competition law will be identified insofar as it assumes a rigid distinction between 

hedging and speculation. This limitation can be overcome by a proposed method of 

integrated analysis. This method will be illustrated by considering specific price data 

submarkets. Part 6 will then outline a hypothetical case study involving copyright 

claim and a misuse of market power cross-claim. It will explore a method of defining 

markets for the hypothetical case study which overcomes the hedging/speculating 

distinction of competition law and, in doing so affirm the theoretical basis of copyright 

in price data.  
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1. Matryoshka (Russian doll) markets and the 

production of price   

 

Introduction to Part 1  

Part 1 will explore the concept of a ‘matryoshka market’ that is to be employed in this 

paper. Matryoshka markets are the remnants of regulatory monopolies that 

previously existed within Australian gambling and financial sectors. These markets 

are so characterised because, as former monopolists trading forums, they were once 

appropriately characterised as ‘the’ market for certain products; namely parimutuel 

wagering products and financial trading products. However, as gambling and 

financial sectors progress towards deregulation and full competition, former 

monopolists become merely ‘a’ market (or trading forum) within a broader market for 

comparable trading forums and associated products.  

The first part of this paper will trace the development of the matryoshka markets of 

Tabcorp and the ASX through Australian gambling and financial industries 

respectively, from regulatory monopolies through the process of industry deregulation 

that continues to this day. It will then consider the way that the price data of Tabcorp 

and the ASX may be used by other trading forums to produce and promote derivative 

products that are traded in competition with the products that Tabcorp and the ASX 

trade. In this regard, Part 1 will canvas the extent of new entrant trading forums, and 

consequent levels of competitive activity, within Australian gambling and financial 

markets. This will help to gauge the likelihood of use of matryoshka market price data 

in the near future.     

The features of a matryoshka market, a trading forum that commences operation as 

‘the’ market and subsequently transitions to being merely ‘a’ market, has important 

implications for the application of intellectual property and competition law regimes to 

price data that is produced within or by that market. By outlining the matryoshka 

market concept, and history of relevant industries, Part 1 therefore provides a 

foundation for the price data case study that will be conducted later in this paper.   
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1.1 Regulatory monopolies within Australian gambling and financial 

industries  

The regulatory monopolies of Australian gambling and financial trading industries laid 

the foundations for the market segments that are visible today. In the case of 

gambling, state based regulatory monopolies resulted in a suite of separate state 

regimes with a single supplier of parimutuel wagering services. In financial services, 

the licensed exchanges tended to operate in separate market segments, with the 

national exchange having a significantly larger and more diverse product offering 

than other niche exchanges. Despite calls for comprehensive deregulation, reforms 

to Australian gambling and financial industries progress slowly at best, and are 

frequently stalled. It is arguable that the quirky characteristics of matryoshka markets 

will make it difficult to achieve a level playing field in trading industries through the 

standard process of deregulation, which suggests that incumbent advantages are 

likely to persist for some time to come.  

 

1.1.1 Historical introduction to parimutuel forums   

Historically, the legal status of gambling has fallen somewhere between outright 

prohibition and tight regulation.3 The regulation of parimutuel wagering services and 

fixed odds wagering services under separate state regulatory regimes distinguishes 

Australia’s gambling industry among comparable jurisdictions.4 Permissible gambling 

began in Australia with ‘on-course’ betting. This consisted of licensed bookmakers 

conducting wagering operations at the race track which allowed attendees to bet on 

racing events. Gambling was otherwise prohibited throughout Australia by state and 

territory legislation. This meant that gambling was confined to certain forums 

conducted at race tracks and had operating times limited to racing meet schedules.  

However, the stringent confinement of gambling practices existed only in form; 

unlawful gambling operations were rampant during the early days of state gambling 

regimes, providing punters who had no prospect of attending racing meets the 

opportunity to bet ‘off-course’.5 Therefore, while the state regulatory regimes 

                                                 
3
 A history of gambling prohibitions in the United Kingdom is outlined in Dixon 1991 and a history of gambling 

prohibitions in New Zealand is outlined in Graham 2007. Information theorists in the United States have lamented 
that ‘current federal and state laws limiting gambling create significant barriers to the establishment of vibrant, liquid 
prediction markets in the United States’; Arrow, Forsythe, Gorham, Hahn, Hanson, Ledyard, Levmore, Litan, Milgrom, 
Nelson, Neumann, Ottaviani, Schelling, Shiller, Smith, Snowberg, Sunstein, Tetlock, Tetlock, Varian, Wolfers & 
Zitzewitz 2008. 
4
 Betting Exchange Task Force 2003, i. 

5
 The primary gambling industry players conducting unlawful operations were SP bookmakers. The extent of illegal 

gambling in New South Wales was outlined in a 1963 Royal Commission report, see Kinsella 1963. In preparing his 
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conferred exclusive rights on ‘on-course’ bookmakers in a formal sense, in practice a 

multitude of gambling operations were tolerated by local law enforcement, making a 

mockery of the legislative prohibitions.6  

Parimutuel gambling administered by totalisator operators was implemented in 

Australia from the 1960s when Australian states successively established public 

bodies, Totalisator Agency Boards (TABs), to conduct totalisator operations. The 

purpose of TABs was to restore credibility to gambling regulatory regimes that 

prohibited off-course fixed odds betting. Public confidence in the government’s ability 

to enforce these stringent regimes was low due to the prevalence of flagrant illegal 

betting practices.  

Illegal starting price (SP) bookmakers were numerous and widespread throughout 

Australia. These illegal operators were kept in business by high demand of punters 

that were unable to attend racetrack meets where legal betting with licensed 

bookmakers was possible. In addition to providing on-course betting services to race 

meet attendees, it was intended that totalisators would be able to offer betting 

services to punters that could not attend the racetrack through off-course retail 

outlets. In doing so, totalisators could provide a significant share of their revenue to 

the racing industry, by way of fees levied by state governments, and so support 

economic growth within their respective states.  

Single operators were licensed by each of the state governments to conduct 

parimutuel wagering with respect to specified wagering events, including racing 

events.  The totalisator would also pay substantial fees to racing administrative 

bodies and thereby ensure the viability of the industry. This created a symbiotic 

relationship between racing and wagering whereby racing depends on product fees 

for funding, and wagering depends on racing product for wagering events.7 It is 

arguable that regulatory monopolies were appropriate at the inception of parimutuel 

wagering, with the introduction of a very different type of gambling product and the 

imperative of creating an immediate market for such. The exclusive totalisator licence 

was necessitated by the network economics of the industry.  

                                                                                                                                            
report, Justice Kinsella had regard to information regarding gambling practices, both legal and illegal, in Victoria, 
Western Australia and New Zealand. His Honour emphasised his observation of totalisator betting in New Zealand. 
6
 The use of stooges was a common means of circumventing serious penalties for illegal gambling; Kinsella 1963, 

Chapter 12.  
7
 Access Economics 2005, [5]. Tabcorp has described the success of the Australian racing industry as the result of a 

‘unique and very strong funding model’; APC 2009, 4. In contrast, in its submission to the Productivity Commission’s 
Inquiry into Gambling, a corporate bookmaker argued that, if businesses profiting from the racing industry ought to 
support the industry through fees, this should extend to breeders and other participants in upstream markets; 
Betchoice 2009, 24-25.   
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For parimutuel wagering, the implications of network economics are intuitive; a pool 

of bets will be become more stable (less volatile) as participation increases. With 

more punters betting, the capacity of any particular bet to impact the odds, which 

reflect all bets in the pool, is minimised. By stabilising the products offered by a 

totalisator, network economics allows the operator to increase its product offering. To 

conduct any particular parimutuel wagering pool, such as a trifecta on race 7 at 

Flemington Park on Melbourne Cup day, a totalisator requires a critical degree of 

punter participation.  In a competitive environment, with a smaller number of 

customers, a totalisator will tend to offer betting over a smaller range of wagering 

events, with fewer types of products offered in relation to each event. This is because 

each event-specific product creates a separate pool that necessarily divides potential 

punters into smaller groups.  

In contrast, with the larger number of customers that is likely to flow from exclusive 

rights to offer parimutuel wagering, a totalisator is able offer a broader range of 

products with sufficient punters to create a pool for each one. In addition, because 

the marginal cost of each betting product is inversely proportional to the number of 

customers, given that the administrative expense of running a tote pool is largely 

independent of the number of participants, a better-patronised totalisator will be able 

to offer cheaper betting products to the benefit of all customers and the public policy 

objectives of state governments.   

Given the geographic separation of the states and the historical limitations of 

communication technology, state markets were entirely separate and distinct at the 

time parimutuel wagering was introduced. This effectively made each totalisator a 

regulatory monopoly, which was arguably an appropriate means of ensuring the 

viability of the new operators. However, as markets mature and competitors or 

potential competitors emerge, the justification for regulatory monopolies diminishes. 

The issue then is how to promote competition in a way that enhances, rather than 

undermines, the valuable infrastructure that underpins the industry.  

 

1.1.2 Introduction to securities exchanges   

While totalisator operators are required to be licenced under state regulatory 

regimes, financial exchange operators must be licenced under Commonwealth 

legislation in order to conduct a financial market.8 A licensed financial market 

operator may provide listing services to entities that seek to have their securities 

                                                 
8
 Corporations Act 2001 (Cth), Part 7.2. 



LLM by Research (UWA) 

SARAH PAPARO 17 

traded on that market. Listing functions to centralise trades in those securities to the 

exchange’s trading forum.  This implies that, where an entity is only listed on a single 

national exchange, the rules of the exchange will confine all trading in those 

securities to that forum. Aggregation of trading in this way maximises liquidity and 

therefore trading efficiency. Where overall trading volumes are sufficiently limited, the 

liquidity benefits of confining trading in particular products to a single forum can 

outweigh the potential benefit of broader exposure by making the product available 

for trading on multiple forums. This is why entities list their securities and therefore 

why there is demand for the services that financial exchange operators provide.  

The network economics of financial exchanges arise because there is a tendency for 

trade in any given product to consolidate at a single forum, and this in turn makes it 

difficult for any other forum to attract significant trade in that product.9 The network 

economics of financial exchanges are therefore a self-reinforcing phenomenon. 

Trading consolidation occurs in the first place because traders seek larger pools that 

provide greater liquidity and therefore scope for trading.10 To the extent that a 

financial exchange centralises trading and information flows, it enhances liquidity.11 

For this reason, financial exchanges may be considered desirable trading forums.  

Traditionally, networks have been analysed under the assumption that each network 

is owned by a single firm,12 and that position has been largely true in Australia’s 

financial services industry to date. Australia’s licensed financial exchanges do not 

tend to compete with each other and therefore operate separate networks. The ASX 

competes globally in primary and secondary markets for services associated with 

capital flows, trading, price discovery, central counterparty risk transfer, and 

securities settlement.13 The National Stock Exchange (NSX) provides specialist 

listings for certain investment sectors,14 while the Bendigo Stock Exchange (BSX) 

caters for small to medium companies.15  

Since 1987, when the six separate stock exchanges based in Australian capital cities 

were amalgamated to form of the ASX, arguments based on network economics 

have been used to justify the ASX’s monopoly position in Australian financial 

markets. By maximising liquidity, the ASX has become an efficient forum for trading 

                                                 
9
 ACCC 2006, 7. 

10
 Uninformed traders seek to trade with other uninformed traders; Pirrong 2005, 55. 

11
 Centralisation is enforced through prohibitions on off-exchange trading of exchange-listed stocks; Macey & Kanda. 

1990, 1018. Compare arguments that the interest in preserving liquidity must be balanced against the interest in 
using information freely; Amihud & Mendelson 1996, 1458. 
12

 Economides 1996, 677. 
13

 ASX 2010b. The ASX Group, formed in 2006 by the merger of the ASX and the SFE, is one of the world’s top-10 
listed exchange groups measured by market capitalisation.  
14

 Comparable to the Alternative Investment Market in the UK or Nasdaq in the US, see 
www.nsxa.com.au/about_nsx.asp; NSX 2010. 
15

 BSX 2000. 

http://www.nsxa.com.au/about_nsx.asp
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Australian securities, and has thereby facilitated resource allocation to the benefit of 

Australian industries. However, in a global marketplace for financial trading services, 

these economic arguments can no longer prevail. Using technological advances and 

a range of intermediaries, participants can now trade on the ASX from anywhere in 

the world. The capacity for a large network is therefore greatly expanded. 

Furthermore, in order to survive in such a global market, the ASX must be more 

competitive in its product offering. Therefore, the achievement of an efficient network 

no longer depends on domestic protection. Rather, in order to be a viable global 

player, the ASX must be exposed to domestic competition.16 

In view of the manner in which comparable financial services industries are 

developing and drawing new participants, it seems likely that the ASX will 

increasingly be subjected to competitive pressures domestically. The advent of 

technology and demise of geographical boundaries, combined with the consequent 

consolidation of financial operators, has meant that financial trading forums across 

the globe have been expanding.17 As with totalisators, the larger more liquid financial 

trading forums can support more diverse product offerings. These product offerings 

germinate within over-the-counter (OTC) markets (consisting of bilateral trades 

between counterparties, rather than centralised trading) and develop, through 

frequent trading, into standardised products that are suitable for exchange trading. 

The process is also self-reinforcing because expanded product offerings draw more 

participants who may subsequently develop new derivative products in OTC markets, 

and these in turn may filter through to exchanges in a standardised form. This raft of 

new financial products will likely draw existing ASX participants towards alternative 

trading forums and in doing so force the ASX to improve its product offering by 

developing new products and ancillary services. 

Therefore, as with the gambling industry, deregulation of the financial industry tends 

to increase competition by removing exclusive rights and facilitating new entrances to 

former monopoly markets. Yet, at the same time, forum operators experience 

commercial pressure to consolidate because of the network economics that are 

characteristic of trading forums, and consolidation may temper the development of 

competition for financial services. Given that consolidation is likely to drawn in 

prominent foreign market participants, Australian lawmakers may consider it hasty to 

construe participants’ rights within financial markets so as to eliminate any incumbent 

                                                 
16

 The ASX has acknowledged than an incumbent is well-placed in a newly competitive environment; ASX 2010b, 3. 
17

 With the advent of technology and demise of transaction costs for trading, exchanges have become providers of 
liquidity such that they are commodity businesses; Macey & O’Hara 2005, 569. Arguably, with more market 
participants than ever and vastly improved information dissemination (which diminishes information advantages), it is 
demand for liquidity that drives intraday price movements; Bookstaber 2007, 183. 
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advantage in relation to price data for restricted trading products. What seems more 

likely is a gradual transition to competition that takes account of the efficiency 

benefits of the ASX’s operation. 

 

1.1.3 Regulatory monopolists and the inevitable process of deregulation       

It is necessary to consider the life-cycle of regulatory monopolists, as this is directly 

relevant to the matryoshka market concept employed in this paper. The concept of 

network economics justifies the use of a publicly-owned monopoly as a means of 

introducing trading of a certain new products. Centralised trading provides the 

necessary liquidity for viable product markets. In addition, public ownership ensures 

that trading information, such as traded volumes, prices and bid-ask spreads, will be 

made available to participants. Transparency is important to enhance market 

confidence, which in turn improves liquidity. However, with better communications 

technology comes increased international trading.  

The Australian economy has been directly exposed to international markets since the 

1980s when import tariffs were removed and the Australian dollar was floated. Since 

this time, Australian industries have been competing against their foreign 

counterparts and, in this context, inefficient public monopolies must either reform or 

perish. As a consequence, since the formation of the Council of Australian 

Governments,18 various Australian ‘network’ industries have experienced 

deregulation and privatisation.19 Former state monopolists now compete with recent 

entrants in a range of industries. These deregulatory processes are ongoing in 

various Australian industries, as they are in comparable industries throughout the 

world. The transition has been achieved more readily in certain industry types as 

compared to others. 

Many of Australia’s major industries exhibit network economics. In the case of 

transport-related industries, such as rail, roads and ports, the networks upon which 

the industries depend are relatively sparse. This is illustrated by the network 

infrastructure of these industries, such as the rail tracks and shipping facilities. While 

deregulation of sparse network industries has not been seamless,20 Australian 

governments have been relatively successful in dismantling and privatising former 

                                                 
18

 The Council of Australian Governments (COAG) was established in May 1992 by agreement between the then 
Prime Minister, state Premiers and territory Chief Ministers.  
19

 Arguably ‘deregulation’ actually refers to re-regulation to better serve the interests of certain market participants – 
see Anderson 1999; Cahill & Beder 2005.  
20

 Consider the deregulation of NSW State Rail (discussed in Productivity Commission 1999), which was later 
reversed after public pressure due to deteriorating reliability and concerns over safety.  
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public monopolies and facilitating new entrants. In contrast, there are industries that 

involve intricate networks and in relation to which the network economics of the 

industry are magnified. Telecommunications and energy are intricate network 

industries, as are gambling and financial trading. For energy and 

telecommunications, network economics, combined with Australia’s geographical 

size and relatively small population have made some components of the relevant 

supply chains natural monopolies and therefore ill-suited to commercial operation 

within a competitive market. As a consequence, certain physical infrastructure, such 

as copper wires, fibre optic cable, pipelines and transmission wires, remain in 

government control while other industry functions, such as production and retailing, 

are privatised.21 The continuing role of the state in critical supply functions tends to 

complicate the deregulation of intricate network industries. This is manifest in 

telecommunications, where plans for a national fibre optic network have involved 

government negotiation, and arguably coercion, with the privatised incumbent.22  

Electricity deregulation continues to be a prominent and controversial issue in 

Australia, and Australia’s electricity markets are generally less developed than their 

international counterparts.23 The two most populous states provide a stark contrast in 

deregulatory progress. In Victoria, privatisation commenced in the 1990s with the 

government sale of electricity retailers, which was facilitated until 2001 by co-

insurance arrangements to allow new private owners to hedge commodity risk where 

secondary markets were insufficient.24 Victoria now has competitive markets for 

generators and retailers, while transmission and distribution continue to be provided 

by government.25 In New South Wales, political pressures have stymied several 

attempts to privatise electricity generators and retailers,26 and during the 2010 sale of 

NSW retail businesses, it was ‘gentrader’ contracts,27 rather than generation assets, 

that were sold to private energy companies, leaving the power stations in state 

ownership. Interestingly, a proposed co-insurance arrangement comparable to that 

used in Victoria was rejected by the ACCC on the basis that secondary markets are 

now sufficiently developed to allow retailers and generators to hedge risk without 

such arrangements.28 Attempting to privatise so many energy assets in the largest 

                                                 
21

 Hunt 2002, chapter 3.  
22

 See Telecommunications Legislative Amendment (Competition and Consumer Safeguards) Bill 2010 (Cth). 
23

 Compare UK and US deregulation, as outlined in Hunt 2002. 
24

 ACCC 2010b, [2.58]-[2.59]. 
25

 In both 2008 and 2012, the Victorian retail energy market was rated most competitive in the world by vaasaETT, a 
global energy think tank. See http://www.vaasaett.com/2012/06/world-energy-retail-market-rankings-2012-launched/  
26

 As outlined in Benson 2010. 
27

 Off-take agreements that provide the purchaser with the right to the output of the power station. 
28

 ACCC 2010. 

http://www.vaasaett.com/2012/06/world-energy-retail-market-rankings-2012-launched/


LLM by Research (UWA) 

SARAH PAPARO 21 

Australian state posed a significant dilemma for regulators seeking to foster 

competitive markets.29 

The ongoing process of deregulation in Australian industries with intricate networks 

suggests that comprehensive deregulation of gambling and financial trading is 

unlikely to be achieved in the short term. Rather, in order to avoid sacrificing valuable 

industry infrastructure, such as efficient forums for trading certain products, 

incumbent advantages will persist for some time yet. This means that matryoshka 

markets, being former regulatory monopolist trading forums that now compete in 

broader markets, can be expected to operate in Australian gambling and financial 

sectors for a while yet. It is therefore appropriate for regulatory regimes, such as 

intellectual property and competition law, to take account of these matryoshka market 

characteristics within gambling and financial markets. 

 

1.2 Use of price information by competing forum operators    

It is now necessary to consider how the price information of a particular trading forum 

may be used by competing trading forum operators, and why this information is 

valuable. As the administrator of a trading forum, an operator has the privilege of 

complete information regarding the trading that takes place on that forum, including 

trading counterparties, volumes of products traded, bid-ask spreads that precede 

transactions. An operator with exclusive rights to trade particular products will have a 

significant information advantage regarding the market for such products. Tabcorp 

and the ASX therefore have significant information advantages in relation to 

parimutuel wagering and trading listed securities respectively. These advantages 

may, however, be undermined by competing gambling and financial trading operators 

exploiting trading information that is made publicly available, such as price data.  

 

1.2.1 Information asymmetries caused by matryoshka markets      

Within a trading forum, it is arguable that price information is different to other types 

of information about the trading that takes place on that forum. While price 

information is employed by participants to inform their bids and offers, it is also a 

feature of the market, particularly a matryoshka market. For example, both within and 

                                                 
29

 For example, the NSW bidding process required ACCC approvals to be obtained prior to bid lodging. The 
counterfactual analysis to be submitted by parties and determined by the Commission was thus extremely 
complicated in terms of possible outcomes involving existing players and new entrants. Arguably the ACCC took a 
macro view of Australian electricity markets in determining approvals applications by rejecting AGL’s application to 
acquire Energy Australia in the context of the ACCC’s concurrent inquiry regarding AGL’s conduct during summer 
periods from 2008-2010; ASX 2010; ACCC 2010a.  
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beyond the trading forum, the settlement price for a product will be recognised as 

‘the’ price for that product. This is to say that the price of the product, while derived of 

trading within the forum, will be considered to be applicable beyond the trading 

forum. In contrast, non-price information is merely used by the market through the 

trading decisions of individual participants to facilitate an efficient forum.30  

Efficient market theory nominates price as critical information conveyed by markets 

to measure of the value of scarce resources, factoring in the cost of searching for 

matching parties who are willing to trade.31 The important role price plays in 

facilitating efficient trading forums means that restrictions on access to price 

information tend to be more contentious than arrangements that effectively 

commoditise (and thereby restrict access to) non-price information.  

The other significant distinction between price and non-price information relates to 

dissemination. Non-price information may reach various market participants by virtue 

of their activities or relationships to entities that obtain that information directly. For 

example, a participant trading large volumes of a particular product may reveal its 

trading activities to certain other participants in the context of separate transactions, 

but the information linking the identity of the participant to particular traded volumes 

is not provided to the market as a whole. These dissemination avenues of non-price 

information are complex and cannot always be identified, making it difficult to 

determine who will receive what in terms of non-price information. In contrast, price 

information, being terms of trade between parties, is always known to those trading 

parties. The result of this is that larger and more frequent traders tend to have 

information advantages within their trading markets. These advantages tend to be 

exacerbated as trading forums develop and grow.32 

In a forum without central administration, such an OTC financial market, the 

dissemination of price information to counterparties will not confer an absolute 

advantage on any particular market participant. While participants entering into larger 

and more frequent transactions will benefit from information in proportion to their 

participation, there will be no single participant with the benefit of all price information 

disseminated at the time of each transaction. Where there are regulatory obligations 

to report transactions, price information can be made publicly available to the benefit 

of all participants. However, the time required for aggregating and publishing trading 

                                                 
30

 Though any information differs critically from other commodities, in part because information issuers tend to be 
involved in the production of traditional commodities as well; Stiglitz 2000, 1448-1449. 
31

 In some markets, a statistic may be employed to mitigate the problem of asymmetric information in relation to 
product quality; Akerlof 1970, 494. 
32

 As markets grow, firms specialising in collecting and selling information will arise, and there is a tendency towards 
monopoly in information; Stigler 1961, 220.  
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data means that reported trading information is likely to have lost considerable value 

by the time of dissemination. However, in a centralised forum where the operator is 

counterparty to all trades, the operator will have the benefit of complete real-time 

price information for the forum.33 This could create a significant information 

advantage in circumstances where the forum operator participates in a broader 

trading market and competes with other forum operators that may seek to utilise 

price data to produce derivative products that could be traded in the broader market.  

Matryoshka markets produce information asymmetries in relation to gambling and 

financial trading products. This is because these markets, as former regulatory 

monopolists will have at some point had the benefit of real-time prices of products for 

which they were exclusively licenced to trade (parimutuel wagering for Tabcorp, 

listed securities for the ASX). This information may be utilised to the matryoshka 

market’s advantage for the purpose of competing in a broader trading market against 

other forum operators that supply products comparable or ancillary to those traded 

within the matryoshka market. For example, a totalisator operator may use tote odds 

data (i.e. trading information from the forum it operates) to produce derivative 

products for trading in a broader market where it competes with bookmakers. 

Equally, a financial exchange may use listed securities price data, a product of the 

trading forum that it operates, as inputs for derivative products to be traded within a 

broader market where the exchange competes with other financial trading platforms.  

While the advantages of Australian matryoshka markets may reduce the incentives of 

existing competitors and prospective new entrants in Australian gambling and 

financial markets, these advantages may also provide critical incentives for the 

continued operation of incumbent forums as their market positions change 

throughout the deregulation process. Given the relative sizes of these incumbent 

forums, their continued existence will be important to the success of Australian 

gambling and financial trading industries in the face of competitive pressures from 

foreign market participants. It is therefore arguable that regulatory regimes ought to 

allow for information asymmetries that are relied on by matryoshka markets, and 

which may in fact promote productive activity in gambling and financial markets.    

 

1.2.2 Use of gambling price information by competing forum operators  

Gambling price data, such as tote odds, may be employed by other gambling forum 

operators in order to produce derivative gambling products. This most readily occurs 

                                                 
33

 Akerlof noted the role of specialised traders as centralisers of trading activity; Stigler 1961, 216. 
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when bookmakers set the price at which they will accept bets (‘frame’ a market) by 

reference to current tote odds for the same betting events.34 While each betting event 

has a separate ‘book’,35 a bookmaker’s volatility is spread over numerous books,36 

and so the market framing process involves setting prices for all events so as to 

hedge risk of being required to pay out punters and leave a margin for the 

bookmaker to profit.  

In Australia, totalisators also have long been employed by bookmakers to ‘lay-off’ 

bets, i.e. the process of entering into counteracting wagers to hedge the risk that a 

bookmaker will be required to pay out punters for the bets it has accepted.37 While 

the advent of online platforms has made it increasingly easy for Australian 

bookmakers to hedge using fixed odds wagering, with numerous online bookmakers 

being accessible to ordinary punters and competing bookmakers alike,38 totalisators 

are still widely used for gambling operators to hedge risk. So bookmakers may 

exploit the productive effort of totalisators in a compound way; in the first instance by 

using tote odds to frame a market and therefore achieve a balanced book,39 and in 

the second instance by relying on totalisators’ gambling forums to hedge the risk that 

they will be required to pay out punters.    

To the extent that bookmakers rely on tote odds in framing their markets for fixed 

odds betting, there need not be any copyright infringement in relation to price data. 

This is because a bookmaker may use price data indirectly to set fixed odds close to 

tote odds without copying the actual values. Given that markets will be framed prior 

to the close of totalisator pools, which will occur shortly before the wagering event 

occurs, the specific value of tote odds will likely fluctuate prior to settlement, and this 

would make it very difficult to establish that actual price data was copied.  

In any case, indirect use of tote odds is unlikely to be a significant issue for the 

Australian gambling industry. This is because the industry is likely to develop so as to 

give rise to the following self-reinforcing outcomes: first that there will be more fixed 

odds books run on betting events; and secondly that it will be easier for bookmaker to 

offset risk using fixed odds bets available through the online platform of recent and 

prospective new entrant gambling operators. While increased fixed odds betting 

                                                 
34

 The ACCC has discussed market framing by reference to competitors prices – see ACCC 2009b, [4.50]. Tabcorp 
has recently submitted to the ACCC that while corporate bookmakers’ products are ostensibly fixed odds, they are 
usually determined by reference to odds offered by totalisator pools though, as a consequence of tax and other 
advantages, are usually more attractive that totalisator odds; ACCC 2009a, [4.15]. 
35

 In the way that each has a separate parimutuel ‘pool’. 
36

 With fixed odds wagering, risk is aggregated across events over time (Tabcorp 2009b, [3.4]). In contrast, with 
totalisators, risk is aggregated in relation to each event by virtue of the pool; Tabcorp 2009a, [4.2]. 
37

 Productivity Commission 2009b, 8. 
38

 IBISWorld 2009, 12.  
39

 A balanced book being a situation where the bookmaker’s investments are adequately hedged and leave a margin 
for profit. 



LLM by Research (UWA) 

SARAH PAPARO 25 

suggests that there may be increased use of tote prices to frame markets in the 

future, the increase in fixed odds gambling forums will tend to undermine the 

importance of market framing at the beginning of the process. Bookmakers with 

extensive hedging options will be able to tailor their product offering to target 

segments of punters, by offering more attractive odds from a punter’s perspective,  

and offset their risk through a variety of hedging options made available by the 

advent of numerous and diverse fixed odds gambling forums. This means that fixed 

odds gambling operators need not achieve a balanced book by basing prices on 

current tote odds.   

While indirect use of tote odds may not be of legal significance, direct use is likely to 

be. In recent years Australian bookmakers have commenced offering ‘tote odds’ 

products in relation to which the punter pays a price fixed by the bookmaker to bet on 

a particular event, and receives the equivalent to a totalisator dividend as payout for 

a successful bet. Popular tote odds products offer punters the chance to receive the 

best of the three Australian totalisator pool payouts for a successful bet, and these 

products may include inducements in addition to what a punter betting in the 

totalisator pool would receive, for example, tote odds plus a premium40  

The state governments that provide exclusive parimutuel wagering licences have 

been generally powerless to shield their totalisators from the impact of this practice.41 

Tabcorp has recommended a national prohibition of tote odds betting on the basis 

that it is ‘nothing more than a tax and fee arbitrage’.42 However, the 2008 review of 

NSW wagering recommended that the NSW government permit wagering operators 

other than TAB to offer tote odds, in the absence of a national approach to tote odds 

betting.43 Consistent with this view, Tabcorp has in recent years launched its own 

Northern Territory based bookmaker business, Luxbet.com. This may be merely an 

attempt to win back business that has been lost to bookmakers licenced in the 

Northern Territory,44 or an attempt to win back some of the wagering market share 

that has been lost to fixed odds gambling operators generally.45 Luxbet.com offers 

                                                 
40

 Tabcorp’s CEO has described tote odds betting as being ‘where bookmakers copy the prices of the three major 
totes in the company and offer the best tote price to their customers over the Internet’; Productivity Commission 
2009b, 4-5. 
41

 For example, in New South Wales, licensed bookmakers are prohibited from basing payouts on totalisator odds 
(Totalizator Act 1997 (NSW), s 88) but Northern Territory bookmakers display betting odds on their online platforms, 
which is not illegal in the Northern Territory, and use this to attract business away from NSW (Cameron 2008, 81; 
ACCC 2009a, [2.8]). Bookmakers operating out of the Northern Territory, as well as ACT, have more favourable tax 
treatment and flexible conditions such that they are able to offer better odds and incentives so as to attract NSW 
punters (IBISWorld OLGR 2008, [3.1]). These territories have consequently licensed a large number of sports betting 
operators (BISWorld 2009, 9). 
42

 Tabcorp 2009, Chapter 5 Recommendation 2. 
43

 Cameron 2008, 86. 
44

 Cameron 2008, 61.  
45

 Robbie Waterhouse has said in relation to Tabcorp operating Luxbet.com: ‘They pretend to be the gamekeeper but 
in fact they’re the poacher’; Productivity Commission 2009b, 31.  



LLM by Research (UWA) 

SARAH PAPARO 26 

tote odds products that, in Tabcorp’s own view, free ride on totalisators’ productive 

effort.46
 

There are obvious limitations to best tote odds betting products. Most immediately, 

best tote odds products are limited to wagering events that are covered by Australian 

totalisators’ pools. The limitations of best tote odds products are interesting in the 

context of increasing in-play betting. Commonwealth legislation prohibits online in-

play sports betting, but allows both telephone and internet in-play betting on racing,47 

and in-play betting has been offered in relation to Australian racing wagering events 

since 2008.48 The inconsistency of the regulation of in-play betting has been publicly 

considered in recent times and may result in federal legislative amendment.49 The 

inherent unsuitability of parimutuel wagering to in-play betting may result in products 

such as best tote odds becoming marginalised as the gambling industry expands and 

popular products become increasingly exotic.  

However, at present best tote odds products, and hence the totalisator price data 

they depend on, are playing a significant role within the gambling industry. Therefore 

any restriction by totalisators on access to their price data may have implications 

from a competition law perspective.50 

 

1.2.3 Use of financial price information by competing forum operators  

Just as gambling forum prices may be utilized by other gambling industry participants 

to devise and promote new trading products within increasingly competitive markets, 

the closing prices on a financial trading forum may be used by other financial trading 

forum operators. Closing prices, being the price at which securities or derivatives are 

traded at the end of each trading day, may be employed indirectly by other financial 

trading market participants. This occurs when closing prices are used to produce 

non-price information, such as analysis of trading trends which may be broadly 

relevant to participants of various trading forums. Financial exchanges will tend to 

                                                 
46

 Tabcorp has maintained its position that tote odds ought to be prohibited nationwide, but in the absence of such a 
prohibition, it will defend its market share, and do so in a manner that is consistent with its position on supporting the 
racing industry. Tabcorp’s CEO has argued that Luxbet.com could bear turnover-based fees because, as an internet 
business, it has lower operating costs than Tabcorp’s other business (and so could pay the same percentage of 
turnover to the racing industry as totalisators do, despite its lower profit margin); Productivity Commission 2009b, 21. 
47

 Interactive Gambling Act 2001 (Cth), ss 5,8A,15. 
48

 Betfair 2008. 
49

 Betfair described the current Australian position to the Productivity Commission’s Inquiry into Gambling, ‘By the 
time an Australian customer telephones to make an in-play transaction, the odds will often have changed (through 
the weight of money coming from overseas customers who are betting online). The opportunity to trade out of an 
existing “position” has thus been missed’; Betfair 2009b, 13. The Productivity Commission delivered its final report to 
the federal government in February 2010 and the government is expected to publish this final report in June 2010. 
50

 The potential for restriction on totalisator facilities to contravene section 46 of the (then) Trade Practices Act 1974 
was considered in Racecourse Totalizators Pty Ltd v the Totalisator Administration Board of Queensland [1995] FCA 
1405; (1995) ATPR 41-426. In this decision, an injunction was granted with the effect that transaction limits imposed 
by the Queensland TAB were removed. 
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publish closing price information, not only because they are required to do so, but 

also because it is in their commercial interest to do so. This commercial interest 

arises because transparent markets are attractive to punters and so providing market 

information may increase participation and market liquidity. This means that the ASX 

has an interest, over and above its legal reporting obligations, in publishing daily 

closing price information to encourage participation in its trading forum. Greater 

participation increases liquidity of ASX-traded products, making the ASX’s trading 

forum more attractive to prospective investors. The consequent availability of ASX 

closing price information means that ASX price data is readily at the disposal of other 

financial trading forum operators. These competing operators may use the ASX’s 

price data to produce market reports regarding products comparable to those traded 

on their own forums.  

Similarly, other financial trading forum operators may use general market information 

provided by a financial exchange in order to produce commercial information. Media 

releases containing information that may significantly impact trading prices, for 

example a major acquisition, are required to be reported by listed entities and are 

then published by those exchanges.51 Such releases could be aggregated and 

processed into different formats by commercial providers. While mere reproduction of 

the ASX’s press releases would amount to copyright infringement, it would be 

possible to avoid copyright issues by providing the ASX’s content in a condensed or 

expanded format. Particularly when drawing from multiple sources, specialist 

providers are able to produce valuable information products by refining large 

quantities of overlapping information. Therefore, as with indirect use of gambling 

prices, indirect use of financial prices is unlikely to raise copyright issues.  

It is appropriate from a policy perspective that indirect use of financial trading forum 

information be permissible because, in terms of free riding, the aggregation, 

processing and repackaging of non-price information appears benign. Information 

providers tend to produce market reports based on information drawn from numerous 

sources, suggesting that their products do not overly exploit any particular market 

participant’s productive effort. Furthermore, to the extent that such third party 

produced information increases investor confidence and therefore stimulates market 

participation, it assists exchanges such as the ASX. Similarly, the use of financial 

trading price data that falls short of reproduction (indirect use to summarize price 

trends etc.) is unlikely to free ride on the productive effort of financial exchanges.  

                                                 
51

 Chapter 3 of the ASX Listing Rules sets out the continuous disclosure obligations imposed on ASX listed entities.  
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However, closing prices may also be used directly as inputs to derivative products 

that are traded on competing financial trading operators’ forums. This would typically 

occur on a futures exchange, which may devise its products based on the prices of 

underlying securities traded on other exchanges. Futures contracts must be valued 

each day on the basis of the closing prices of the underlying securities, so relevant 

prices would be used on a daily basis to support the derivative product. Here the 

argument of free riding on the part of the derivative product supplier is much 

stronger. The underlying closing prices of listed securities may be an essential input 

to derivative financial products, and arguably these prices would not be available but 

for the productive effort of the exchange in listing entities and facilitating trade in their 

securities.  

If competing financial trading forum operators can freely exploit closing prices, it may 

reduce the incentive of any forum to deal with listed entities and the reporting 

obligations they entail.52 The implication of this would be lead to less derivative 

products, as a consequence of reduced primary production (of listed securities 

prices). In contrast, the commercial supply of price data to derivative forum operators 

may preserve the incentives of primary securities exchanges while ensuring that 

operators of trading forums for secondary derivative products have access to critical 

price data inputs.   

 

1.3 Evolution and competitive dynamic of gambling and financial trading 

forums  

The advantages of Australia’s former-monopolists gambling and financial trading 

forum operators have been undermined by the expansion of gambling and financial 

markets. Larger markets expose incumbents to increased competitive pressure of 

participants from new entrants. One prominent new entrant is Betfair, Australia’s first 

betting exchange, which arguably poses a competitive threat to both gambling and 

financial market participants.  

 

 

                                                 
52

 While the argument against free riding on the basis that it reduces incentive to innovate is a commonly employed 
by those arguing for intellectual property rights, there have been some strong arguments opposing this view. In 
particular, Lemley has argued that ‘the effort to permit inventors to capture the full social value of their invention – 
and the rhetoric of free-riding in intellectual property more generally – are fundamentally misguided. In no other area 
of the economy do we permit the full internalisation of social benefits. Competitive markets work not because 
producers capture the full social value of their output – they do not, except at the margin – but because they permit 
producers to make enough money to cover their costs, including a reasonable return on fixed cost investment’; 
Lemley 2005, 1032. 
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1.3.1 New entrant gambling operators within a national market      

Australia’s gambling industry is unusual in relation to comparable jurisdictions. This 

difference results from the Australian federal structure. As a consequence, Australia 

has eight individual racing jurisdictions, each with separate regulatory regimes, and 

both totalisators and bookmakers operating in each.53 Individual state markets were 

historically distinct and suppliers of gambling services did not compete across state 

borders. However, technological advances, particularly associated with telephone 

and internet betting, have enabled gambling operators to gradually extend their 

customers bases across Australia in the last couple of decades.54 More recently, 

regulatory discrepancies have encouraged industry participants to undertake 

jurisdictional arbitrage between the regimes of different Australian states and 

territories.55 The end result has been that the borders between Australian states and 

territories have broken down and the gambling market is effectively national.56  

The process of privatising Australia’s historically state-owned totalisators is 

ongoing.57  This transition to competitive markets of privately owned participants has 

been accompanied by lifting of restrictions on interstate gambling. Prior to 

widespread practices of telephone and internet betting, the administration of 

parimutuel wagering through on-course facilities and retail outlets effectively kept 

state-administered gambling confined to state boundaries. Within these state 

markets, which did not pose a competitive threat to one another, state totalisators 

developed a practice of accepting bets on interstate racing events without paying 

fees to the relevant interstate racing administrator. This arrangement, considered to 

be a sort of gentleman’s agreement, consisted of an informal agreement between the 

state totalisators and was premised on the understanding that interstate punters were 

not prospective customers for the various state totalisators, and so allowing interstate 

operators to exploit a state’s racing events would not affect that state’s market 

share.58 Communications technology led to the demise of this arrangement and 

instead, Australian totalisators now compete vigorously against one another. This in 
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 Betting Exchange Task Force 2003, i. 
54

 Cameron 2008, 20. In terms of technology, gambling is now one of the most sophisticated service industries in 
Australia; Productivity Commission 2010, 8. New technologies also have expanded gambling operators’ consumer 
bases in the EU. However, gambling laws have not been harmonised and many member states have out-dated 
regulatory regimes that are ill-suited to remote technologies; Remote Gambling Association 2010, [1.1], [4.4], [4.6]. 
55

 Cameron 2008, 41.  
56

 In recent times, it has been acknowledged that a national response may be required to address competition issues 
in relation to racing broadcasting; Productivity Commission 2010, 38. 
57

 The Tasmanian government unsuccessfully attempted to sell Tote Tasmania in 2009.  
58

 This arrangement was known as the ‘Gentleman’s Agreement’; Thomas 2008. 
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turn has led to totalisator consolidation and competition for pooling services such that 

today there are only two suppliers of totalisator pooling services in Australia.59 

Australian totalisators have also faced competition from corporate bookmakers 

operating throughout Australia.60 The irony of the online platforms of corporate 

bookmakers is that they have blossomed in response to policies of state 

governments seeking to protect totalisator market share. Rather than seek licensing 

in NSW or Victoria, new entrants register in more favourable jurisdictions, such as 

the ACT or the Northern Territory, and market themselves across Australia.61 Due to 

low operating costs, corporate bookmakers tend to have wider product offerings with 

respect to racing and sporting events. In addition, bookmakers have more recently 

offered bets on other types of events, such as elections and television program 

outcomes. Such products have attracted newer punters and have functioned to draw 

current and prospective wagerers away from parimutuel wagering.  

The licensing of Australia’s first gambling exchange in Tasmania in 2005 has further 

increased gambling industry competition. Like corporate bookmakers, Betfair 

operates from an online platform with a diverse product offering. As a major 

participant of international gambling markets, Betfair has the resources to promote 

itself prominently on racetracks and at sporting events, and this has already had an 

impact on parimutuel wagering. Betfair also has advantages in relation to sports 

betting, a significant growth area for Australian gambling.62 Since most (non-racing) 

sporting events occur in two or three outcome contingencies, it tends to be easier for 

betting exchanges to achieve depth and liquidity on sporting events, as compared to 

totalisators and bookmakers.63  

Fixed odds betting can be more appealing to larger punters who seek to avoid the 

‘dividend crushing’ that can occur with tote betting.64 The ACCC has therefore 

recognised that bookmakers compete with totalisators for punters.65 To the extent 

that punters continue to engage in parimutuel wagering, there will likely be demand 

for gambling products derived from tote odds. Due to regulatory restrictions on 

operating totalisators, tote odds will necessarily be provided by Australia’s existing 
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totalisators which are pooled by two operators. In order to continue their productive 

effort in pooling tote bets, these operators may require incentives that could be 

threatened where other operators are able to free ride by using tote odds to produce 

derivative products. Tabcorp in particular, as the operator of the two largest 

totalisator pools in Australia, has much to lose by tote odds free riding. 

 

1.3.2 Financial exchange consolidation and emerging threats to incumbents     

The monopoly label for financial exchanges has long been considered obsolete.66 

The breakdown of former financial monopolies has resulted in exchanges worldwide 

evolving to embrace new technology and alter existing structures so as to be more 

competitive.67 The current situation whereby financial trading forums are progressing 

from constituting ‘the’ market for financial products to being one of many suppliers  

raises issues in relation to self-regulation and the capacity for a forum to provide itself 

with competitive advantages in relation to other operators.68  

Globally, the process of financial exchange consolidation is widespread.69 Over the 

long term, geographical markets tend to widen as communications technology 

improves.70 Contemporary securities markets have conflicting goals that, on the one 

hand, favour consolidation and, on the other hand, favour increased competition.71 At 

a broad policy level, it is necessary to consider the tension between fragmentation, 

which can lead to low market liquidity and therefore increased volatility, and 

consolidation, which can reduce competition, in order to devise optimum regulatory 

policy. This is an ongoing objective for Australian regulators as well as their 

international counterparts.72  

While in one sense, the Australian financial industry has led the world in the process 

of deregulation, the introduction of competition into Australia’s financial markets has 

been a protracted process and the ASX continues to dominate the national market 

for financial services. 73 Competition will largely depend on new participants entering 

the Australian market because current Australian financial exchanges tend to operate 

in distinct markets.74 Real competitive pressure will likely only be brought about by 
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 Macey & O’Hara 2005, 581.  
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new entrants and products that are substitutable with those of the ASX, which is 

currently positioned as a near-monopolist supplier of Australian securities and futures 

trading products.75 Until recently, ASX rules prohibited participants from conducting 

transactions in its listed securities on other forums.76 The complacency of the ASX as 

a consequence of its monopoly position in the context of a booming market with 

record equity trading has been noted.77 Transfer of supervision of Australian financial 

markets from ASX to ASIC was announced by the federal government in 2009 and 

in-principle approval for Chi-X’s application to operate in Australia was announced in 

2010 as part of Australia’s movement towards financial markets.78 In May 2011, Chi-

X was granted an Australian market licence, which enables it to operate a secondary 

market in the trading of ASX listed securities, making it the first exchange to compete 

with the ASX in this regard.79  

Exchange consolidation is a pertinent issue in global financial markets and for the 

ASX.80 The UK Office of Fair Trading considers that the completion of a single 

market in financial service to be a crucial part of economic reform and essential for 

EU global competitiveness. In this regard, MiFID was expected to significantly reduce 

barriers to competition for financial services within the EU.81 The 2008 global 

financial crisis is expected to result in a shift away from long established financial 

markets in the US and the EU towards emerging financial markets in China, India 

and the Middle East. It is also anticipated that there will be significant growth in non-

traditional players in the financial sector, such as sovereign wealth funds, 

government holding companies, pension funds and private equity companies.82 

Exchange demutualisation, mergers and cooperation have made it more necessary 

to recognise foreign markets outside an exchange’s home jurisdiction.83 ASIC has a 

unilateral approach to financial services in overseas markets under which an entity 

operating in a foreign jurisdiction as well as Australia need only comply with the 

foreign regulatory regime and not with the entire Australian regime. This allows better 
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access of markets and financial services for Australian investors without the burden 

of duplicated regulation.84 The US prizes competition between venues while the 

MiFID in the EU permits competition between exchange and prohibits member states 

from favouring traditional exchanges over other trading venues.85 The tendency of 

unconstrained investment processes to dominate over constrained processes means 

that hedge funds will likely increase their presence in global financial markets over 

time,86 and therefore affect the competitive balance of Australian financial markets.  

In relation to immediate competitive threats, the ASX has previously argued 

vigorously that new entrants may harm Australian markets by creating ‘dark pools’ of 

liquidity where investors may trade in an opaque forum.87 Transparency is often 

considered essential for competition between securities markets, because 

participants must be able to observe the states of various markets in order to choose 

the preferable one to trade on.88 However, there are equally strong arguments that 

the trading platforms of Chi-X and Liquidnet will cater to specific submarkets and in 

doing so, improve overall liquidity and product offerings within Australian markets. It 

has also been argued that opaque forums are necessary to shield market 

participants from the impact of high frequency trading, which arguably taxes 

institutional investors and their clients.89 The ASX, therefore, is may be merely 

seeking to protect its market share, as any monopolist would.90  

 

1.3.3 A betting exchange as a hybrid gambling/financial forum  

A betting exchange is a trading forum that matches bets between punters. It 

resembles gambling forum in some respects,91 and a financial trading forum in other 

respects.92  Like a totalisator operator, a betting exchange does not assume risk with 

respect to the bets it accepts. Rather, it charges a premium for each trade and 

thereby achieves profit as a percentage of its turnover. However, unlike a totalisator, 

betting exchange odds are fixed at the time punters place their bets. In this respect, 

the exchange resembles a bookmaker who aggregates both sides of a wager and 

balances the opposing sides so as to hedge risk. In this sense, betting exchanges 
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are a hybrid forum with characteristics that are likely to appeal to participants of both 

gambling and financial markets. 

Betfair dominates the global market for betting exchanges.93 Having successfully 

challenged protectionist state legislation in Western Australia,94 and obtained a 

license in Tasmania in 2006, Betfair is now part of the Australian gambling 

landscape.95 Like corporate bookmakers, Betfair has encountered resistance from 

former monopolist totalisators that accuse it of free riding insofar as it does not 

contribute to the industries that provide wagering events (such as racing) in the way 

that totalisator operators are required to. However, these arguments fall short of 

those directed at corporate bookmakers in relation to the ‘best tote odds’ products. 

Betfair has not offered such products to date, but has used racing events to form 

markets in which punters may bet.  

Totalisators argue that commercial exploitation of racing events is free riding 

because such events are only possible due to the financial support provided by fees 

paid by them under relevant state legislation.96 However, Betfair has expressed its 

willingness to compensate racing bodies, along with other gambling operators, in 

proportion to its revenue.97 More recently, Betfair has reached agreement with the 

Victorian racing body, along with major Australian sporting bodies, regarding use of 

their intellectual property.98 These developments suggest that Betfair is here to stay. 

Betfair Australia has an agreement with Tote Tasmania which enables the parimutuel 

wagering products of the Tasmanian supplier to be offered on Betfair’s online 

platform. In doing this, Betfair is offering a totalisator’s products as an agent, rather 

than derivative products of its own. However, it is conceivable that Betfair may seek 

to use tote odds, whether those of Tote Tasmania’s or another Australian totalisator, 

to offer derivative tote products comparable to ‘best tote odds’. Furthermore, the 

publication by Betfair of tote odds from all of the Australian pools on its website may 

be useful in order to promote Betfair’s fixed odds bets on the same events, as it will 

enable punters to draw direct comparisons. This would be particularly useful for 

punters and operators that use multiple gambling forums in order to hedge risk. It 

may also be an attractive application to enhance in-play betting where volatility of 

odds can be extreme. While in-play betting is currently restricted to racing in 
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Australia, it may have broader application in the future.99 This may enable in-play 

betting on relatively lengthy gambling events, with the potential for dramatic shifts in 

odds and necessary comparisons between those offered on other forums. In this 

context, the publication of tote odds by Betfair may be a commercially savvy strategy.  

In 2008, Betfair launched a new application, Tradefair, which offers financial spread 

betting products. Using these products, punters can effectively invest in financial 

exchanges without using a stockbroker, which suggests that such products may be 

substitutable with those offered on financial exchanges. While Tradefair is currently 

limited to UK exchanges, it is possible that Betfair may extend this application to 

Australia as a derivative of ASX trading. This would necessarily involve the 

publication of current ASX price data and to this extent the ASX may argue that 

Betfair is free riding. Betfair is therefore poised to be a significant competitive threat 

to, not only Australia’s current gambling operators, but current and prospective 

financial trading forum operators.  

 

Conclusion to Part 1  

This part has outlined the concept of a matryoshka market, including the history of 

regulatory monopolies within gambling and financial industries in Australia, and the 

process of deregulation. In particular, it has traced the evolution of Tabcorp and the 

ASX from regulatory monopolists to competitive market participants, and considered 

the ways in which more recent entrants to gambling and financial markets may 

exploit the price data of these incumbents. A noteworthy new entrant is Australia’s 

first betting exchange, Betfair, which arguably poses a competitive threat to both 

Tabcorp and the ASX.   

The concept and context of matryoshka markets are important for the case study that 

will be set out later in this paper involving use of matryoshka market price data by 

competing trading forums. The next part will consider price data in gambling markets 

in more detail. In particular, it will consider the intellectual property and competition 

law issues that may flow from the use of price data by competing forum operators 

within a gambling market.  
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2. Use of price data relating to gambling markets     

 

Introduction to Part 2  

Parts 2 will outline intellectual property and competition law issues that may arise in 

relation to uses of price data within the gambling industry. This is necessary in the 

lead up to a hypothetical case study in Part 6 that will consider how a trading forum 

operator may claim copyright over price data relating to the forum that it operates, 

and a competition law claim that may flow from this. Part 2 will provide background to 

this case study from a gambling industry perspective, while Part 3 will provide 

background from a financial industry perspective.   

To begin, Part 2 will set out an Australian test case involving copyright in gambling 

price data in order to illustrate that copyright claims involving gambling price data are 

a real possibility in Australia. The test case was commenced the Federal Court in 

early 2009. While this case was discontinued shortly after its commencement, current 

confusion regarding the application of Australian copyright law to compilations 

suggests that there are real prospects of comparable claims in the future. Any such 

claim of copyright in gambling price data may prompt competition law claims from 

parties that seek to use that price data. This is particularly likely given that Australia’s 

gambling industry that is in the process of deregulation with various new entrants 

seeking to access incumbents’ price data for the purpose of producing derivative 

products. A gambling odds copyright claim may therefore require Australian courts to 

resolve opposing policy imperatives of intellectual property law and competition law. 

It will be argued in Part 6 that, in the course of resolving policy tension, it may be 

useful for courts to consider the economic theory underpinning each of these 

regulatory regimes. 

Having set out the 2009 test case, Part 2 will consider, on the basis of Australian 

case law, how competitive analysis would be likely to feed into any similar copyright 

claims in the future. From there, it will outline the categories of gambling products 

that would likely be included within a gambling market defined for the purpose of 

Australian completion law analysis. It will then explore various ways in which 

derivative gambling products may employ gambling price data to exploit information 

gaps within gambling markets.   
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2.1 Australian test case involving copyright in parimutuel forum price 

information    

An Australian ‘test case’ claim of copyright in tote odds was commenced in the 

Federal Court in 2009. This claim was discontinued shortly after commencement, 

following a High Court decision regarding copyright in television schedules. It would 

appear that the applicants considered the High Court’s decision made their argument 

for copyright in tote odds untenable. However, while the applicants may have made a 

prudent commercial decision to discontinue a contentious claim, it is arguable that 

the tote odds copyright claim could have succeeded despite the High Court decision.  

 

2.1.1 Tabcorp’s case against a corporate bookmaker   

In February 2009, Tabcorp, a major Australian totalisator operator and one of just two 

suppliers of tote pooling services in Australia, commenced Federal Court 

proceedings against Sportsbet, a corporate bookmaker registered in the Northern 

Territory.100 The claim concerned Sportsbet’s conduct in offering of ‘best tote odds’ 

gambling products via its online gambling platform.101 As outlined in Part 1, ‘best tote 

odds’ products have become increasingly common in the product offerings of 

Australian bookmakers in recent years, and comparable products were offered by 

other fixed odds gambling operators that competed with Sportsbet at the time of its 

impugned conduct.102   

Sportsbet displayed Tabcorp’s tote odds on its website in order to promote its 

derivative gambling products. Frequently updated tote odds were published on 

Tabcorp’s websites, and so Sportsbet would have been able to produce current tote 

odds to display on its own website by continuously scraping data from Tabcorp’s 

website. The copyright infringement claimed by Tabcorp was with respect to both 

individual tote odds and compilations of tote odds,103 and it was implicit in the 

copyright claim that Tabcorp was the author of its tote odds. 
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In economic theory, the free rider problem arises when consumers of a resource 

assume less than their share of the cost of production, and this will often undermine 

market efficiency.104 Free riding is an obvious problem in relation to creative work.105 

Where creative work is able to be copied by competing suppliers, there may be 

reduced incentives for authors to produce such work in the first place. The role of 

bookmaker pricing as a risk management tool suggests that prices are vital inputs to 

bookmakers’ businesses. This adds significance to the issue of bookmaker free 

riding through the production of gambling products derived from tote odds.  

Traditionally, the business of a bookmaker has been to eliminate risk by balancing 

their book or ‘hedging their bets’. However, by basing prices on tote odds, a 

bookmaker could theoretically run a gambling operation that runs parallel to that of a 

totalisator operator. Risk could be minimised by ‘laying-off’ or hedging the book 

where necessary.106 By conducting such a parallel operation, while avoiding the 

operating costs of totalisators operator, a bookmaker could afford to pay out more 

favourable odds than those paid out by the totalisator operator it mirrors, and thereby 

offer a more attractive product to punters. To the extent that bookmakers may mimic 

totalisator operators and poach their customers, their conduct may ultimately reduce 

tote pool liquidity, and this may undermine the viability of businesses of the 

totalisators operators that produce the odds bookmakers rely on.     

Totalisator operators use productive effort to implement and operate a parimutuel 

wagering forum which consists of separate wagering pools for each gambling event. 

Much of a totalisator’s operating expenses consist of meeting licensing and 

approvals requirements, including levies paid to state regulatory authorities. 

Corporate bookmakers that are registered in favourable jurisdictions, such as the 

Northern Territory and the ACT, do not incur such expenses. While totalisators that 

are obliged to pay 5-6% of turnover to state racing authorities,107 corporate 

bookmakers may offer gambling products in relation to races in major gambling 

jurisdictions without contributing to the industries that supply gambling events, such 

as racing industries.  

Arguably, corporate bookmakers are free riding on the work of totalisator operators 

by using tote odds to conduct fixed odds gambling operations. Such a public policy 

argument may be employed to argue for the subsistence of copyright in tote odds. 

The counterbalancing argument would be that tote odds ought to be able to be used 
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as inputs for derivative products in order to promote competition between gambling 

operators, a more competitive market being beneficial to all participants and 

particularly to consumers (punters). This is an argument that would likely have been 

made by Sportsbet, had the tote odds copyright claim proceeded.108 The fact that 

Tabcorp itself has recently set established fixed odds betting business that offers tote 

odds products enhances the arguments against its tote odds copyright claim.109 So 

while an Australian tote odds copyright claim seems possible, its outcome is far from 

certain. 

A tote odds copyright claim may be usefully contrasted with broader copyright issues 

concerning all information that makes a gambling operation viable, such as fixtures 

and results of races, i.e. all of the non-price information that is produced by a 

gambling operation. The High Court considered a comparable policy issue in 1937 

where the majority determined that the bare capacity to profit from information does 

not entitle the producer of such information to legal protection in relation to its use.110 

While this decision affirmed the capacity for copyright to subsist in factual 

information, it provided little guidance regarding the requisite skill or labour for such 

to occur.111  

Use of non-price racing information is a live issue in the Australian gambling industry. 

Information concerning interstate gambling events was historically used by non-

competitive interstate totalisators without incident. However, the advent of interstate 

gambling has resulted in state governments amending racing legislation to enable 

administrative bodies to impose fees on gambling operators for the use of racing 

information.112 This in turn has prompted a legal challenge regarding the appropriate 

basis for such fees.113 In comparison with the copyright claims over non-price 

information, the copyright policy argument in relation to use of tote odds appears 

stronger. Price is more clearly linked to the operation of a trading forum and the 

productive effort, of the forum. It is therefore more readily characterised as being 

produced, or authored, by that forum. In terms of appropriation, corporate 

bookmakers are not merely using race event details, as devised collectively by 
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various industry stakeholders, they are using prices that arguably would not exist but 

for the operation of the totalisator. 

 

2.1.2 Copyright authority relevant to Tabcorp’s claim   

It was not long after affirming its intention to pursue its claim against Sportsbet in 

April 2009 that Tabcorp discontinued its proceedings.114 The High Court decision that 

likely prompted Tabcorp’s discontinuance was a case that affirmed a first instance 

Federal Court decision which had been reversed on appeal by the Full Court of the 

Federal Court.115 In IceTV v Nine Network, IceTV had conceded that it had copied 

small parts of the Nine’s Weekly Schedule, via the Aggregated Guides. At first 

instance, Bennett J identified that copying itself does not settle the issue of 

infringement; rather it is necessary to resolve the issues of:  

1. the merger doctrine; 

2. originality; and  

3. substantiality.116  

In endorsing Bennett J’s decision,117 the High Court emphasised the third issue and 

related it to the second. The Court considered that expressing a television time slot 

can only practically be done by reference to a 12 or 24 hour daily time cycle, and 

therefore that ‘expression was essentially dictated by the nature of the information’. 

This meant that the individual schedule time expressions, as parts of the schedule as 

a whole, lacked the originality required in order for them to be characterised as a 

substantial part of that work.118 However, it was arguably the merger doctrine that 

was at the heart of the High Court’s decision.  

Bennett J distinguished copyright in a factual compilation from copyright in the 

individual facts that constitute a compilation.119 While the works in which copyright 

subsisted were not published on their own, they formed part of the relevant published 
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works.120 With collective works, which are a subgroup of compilations, the individual 

contributions may constitute separate and independent works produced by different 

authors, in addition to the authorship of the collection as an original work.121 

Therefore, for the purpose of copyright infringement, it was the copyrightable 

compilation as a whole that was the reference point by which to assess whether a 

substantial part had been copied. 122 Bennett J determined that the time and title 

information itself was not an original literary work within the meaning of the Act,123 

which follows from the principle a factual compilation as a whole is protected, not the 

individual facts that compose the compilation. This principle is necessary in order to 

accommodate the merger doctrine.    

Bennett J affirmed the Federal Court decisions in Desktop Marketing that the author 

of a compilation may acquire copyright in the selection or arrangement of facts, and 

even the gathering of facts, but not the facts themselves.124 However, her Honour 

distinguished IceTV’s circumstances from those of Desktop Marketing as the latter 

involved the copying of ‘the great bulk’ of the work that was protected by virtue of the 

skill and labour in compiling data.125 It therefore appears that the only way Nine’s 

claim could have succeeded on the issue of substantiality was if the individual 

components of time and title information were protected by copyright, given that 

Bennett J determined that the time and title information copied by IceTV was not a 

substantial part of either the collective work or of Nine’s component compilation.126 

As the High Court explained, broadcast times could not be expressed in an original 

manner, and so could not constitute a substantial part of a work where only a small 

proportion of such times were copied. 

In overturning the Full Federal Court’s decision, the High Court commented that the 

issue of misappropriation of skill and labour may distract the analysis from the issue 

of substantiality and the fact that the Copyright Act contemplates a degree of 

legitimate appropriation of skill and labour.127 Australian copyright law does not 

provide for any general doctrine of ‘misappropriation’ and does not afford protection 

to skill and labour alone. While the High Court considered that the decision in 
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Desktop Marketing may be out of line with the long term development of copyright 

law,128 it was not necessary for the Court to overturn Desktop Marketing in order to 

determine IceTV v Nine Network. This was because Desktop Marketing had not been 

directly applied by the Full Court, which had instead focused on the competitive 

significance of the material copied in order to determine whether the appropriation of 

skill and labour was significant. The Full Court considered that the issue of quality of 

material copied is more important than quantity in determining whether the material 

copied is a substantial part of the work.129 Therefore, since Nine executives made 

multiple decisions regarding selection, arrangement and ordering of programs to be 

broadcast, the Full Court identified the skill and labour in selecting and arranging 

program schedules (as opposed to the written presentation of those schedules) as 

relevant the issue of substantiality.130   

The Full Court rejected Bennett J’s finding that skill and labour selecting and 

arranging programming was separate to that used for setting down selected 

programs in the form of Nine’s component compilation. Instead, the Full Court 

described a single process of creation of the written record of Nine’s programming 

decisions and associated programming information.131 The Court considered that the 

issue of quality of material copied informed the determination of substantiality – the 

relatively small amount of material IceTV copied from Nine’s component compilations 

via the collective works was that which reflected the exercise of skill and labour of 

Nine’s in its programming decisions, a significant aspect of its business.132 In 

reversing this reasoning, the High Court noted that IceTV’s concession of 

subsistence of copyright in the Nine’s component compilations appeared to have 

diverted attention away from the two fundamental principles of authorship and 

fixation of the original work in a material form.133 This is to say that the competitive 

significance of the material copied alone is insufficient to support a copyright claim.  

 

2.1.3 Copyright cases considered from the perspective of competitive 

outcomes      

In assessing the IceTV copyright decision, it is useful to consider the competitive 

impact of IceTV’s conduct. This is consistent with the public policy relationship 
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between intellectual property law and competition law,134 as well as the way in which 

all three Courts approached the copyright claim. While IceTV’s application to cross-

claim against Nine regarding unjustified copyright threats was denied at first instance, 

the High Court noted that competition law policy was likely to favour the interests of 

IceTV over those of Nine, and that copyright legislation may need to be interpreted in 

view of competition law.135  

Nine conceded that its commercial interest related to the loss of revenue that may 

result of viewers skipping advertisements by using IceTV’s electronic programming 

guide (EPG) device, and also to the possibility of unauthorised internet distribution of 

Nine’s programs by viewers using the EPG device.136 The High Court described the 

commercial interest at stake to be the use of the programme schedules for television 

transmission by the Nine.137 By inference, Nine’s concern appears to have been the 

potential impact of IceTV’s conduct on Nine’s position within broadcasting markets. 

While Nine and IceTV were arguably competitors in a market for television 

schedules, IceTV was not a broadcaster and so could not been characterised as 

participating in, or competing with Nine in, the market that was the commercial focus 

of Nine’s copyright claim.138  

At the time of Nine’s copyright claim, IceTV was receiving program information from 

SBS and the ABC under supply agreements, but had been unsuccessful it its 

attempts to enter into similar arrangements with commercial networks, including 

Nine.139 This suggests that Nine may have been unwilling to licence the scheduling 

information to IceTV. As IceTV was the only supplier of EPG devices at the time,140 

Nine’s exercise of the copyright it claimed had the capacity to stymie the 

development of a market for EPG devices in Australia. From this perspective, Nine’s 

conduct in exercising copyright could have amounted to a misuse of its market 

power.141 As it transpired, the copyright law result (i.e. rejection of Nine’s copyright 

claim) functioned to complement to the competition law regime by  limiting the scope 

for the sort of competitive detriment that may have flowed from Nine’s enforcement of 

copyright.  
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Assume, hypothetically, that Nine’s copyright claim was intended to suffocate an 

emerging EPG market, so as to protect Nine’s interest in related broadcasting 

markets. This hypothetical strategy is comparable to the conduct of copyright 

claimants with respect to enabling or circumvention devices. In Autodesk v 

Dyason,142 the alleged copyright infringement related to an enabling device. The 

claimant sought to exercise copyright with respect to the enabling device or ‘key’ so 

as to protect its commercial interests in relation to the computer program that the 

device was used for. The claimant therefore sought to act (or leverage power) in an 

enabling device market in order to advance its position in a computer program 

market.  

In deciding Autodesk v Dyason, the High Court affirmed the merger doctrine, as 

developed by US case law.143 The application of this doctrine did not prevent the 

copyright claim succeeding in the circumstances before the court,144 though it 

arguably could have had there been more attention devoted to the nature of the 

device as a substantial part of the relevant original work.145 Given that the enabling 

device would have served exclusively to affect the copyright claimant’s product 

market of interest (i.e. the computer program), the exercise of copyright in these 

circumstances would be unlikely to have had anticompetitive implications for 

associated markets. In contrast, IceTV’s EPG device would likely have affected 

various markets, not just Nine’s broadcasting markets. The argument for competitive 

detriment as a consequence of copyright was therefore stronger in IceTV’s 

circumstances. 

The competitive impact of copyright claims regarding enabling or circumvention 

devices has been considered in other significant Australian cases. Data Access v 

Powerflex146 concerned software products that were complimentary with those of the 

copyright claimant. The first instance decision was heavily criticised for its narrow 

application of the merger doctrine and implications for network dependent products, 

namely that it would significantly restrict product development in associated markets 

and so was questionable from a competition perspective.147 Stevens v Kabushiki148 

concerned circumvention devices. The competitive impact of the copyright claim was 

such that the ACCC sought to intervene in the proceedings.149 In construing the 
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legislation narrowly and denying the copyright claim, the High Court had regard to the 

potential impact of overreaching copyright on competition in related markets.  

Approaching both Nine’s claim against IceTV and Tabcorp’s claim against Sportsbet 

from a competition perspective, the two claims are readily distinguishable. Nine 

sought to quash an emerging market for the purpose of preserving competitive 

interests in other markets. In contrast, Tabcorp sought to restrain use of a product in 

order to protect its interest in that product market. Therefore, even if copyright law is 

to be construed to take account of competition law, the High Court’s decision in 

IceTV v Nine Network need not have prevented Tabcorp’s claim against Sportsbet 

from succeeding. 

 

2.2 Readily identifiable product classes within gambling markets    

A totalisator exercising copyright in tote odds may refuse to supply data to corporate 

bookmakers, or only agree to supply data on terms less favourable than those under 

which it supplies its own fixed odds business. Such conduct may be argued to 

amount to a misuse of market power in contravention of competition law. The 

resolution of competition issues would require market analysis and identification of 

relevant markets using established principles of competition law. As a first step, a 

court may consider prominent gambling product classes, namely parimutuel 

wagering, fixed odds wagering and gambling information products. These product 

classes will be considered in turn in the sub-parts below.  

 

2.2.1 Products associated with parimutuel wagering    

A parimutuel wagering product group identified for the purpose of competition law 

market analysis would most obviously include parimutuel betting services supplied by 

totalisators to punters. In addition, it may encompass pooling services supplied by 

larger totalisator operators to smaller operators; the larger operating a single tote 

pool in relation to which bets are placed through any of the pooling partners. In 

considering products associated with tote odds betting, the ACCC has identified 

betting services and pooling services as collectively constituting a submarket of a 

broader gambling market.150 This suggests that such a submarket may be identified 
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in the context of competition law market analysis relating to conduct involving use of 

price data. 

The consequence of totalisator pooling is that bets are aggregated across different 

state and territory parimutuel wagering operations. By combining its own bets with 

those of others, a totalisator operator increases the stability of its pool. Stability arises 

through increased liquidity (by having a greater volume of bets in the pool) and 

decreased volatility (by having more diverse bet types in the pool). With the 

heightened stability of a larger pool, a totalisator has the capacity to supply a broader 

product offering than it could supply on its own. The pooling operator is therefore has 

a better product offering and so is better placed to attract punters.151  

There are currently three totalisator pools operating in Australia, two of which are 

owned by Tabcorp.152 The NSW parimutuel wagering pool, which Tabcorp acquired 

in 2004,153 is unique among Australian states and territories in operating 

independently. It is able to do so, and remain competitive, because it is based in the 

most populous state which produces a relatively large pool of parimutuel wagering 

transactions on its own.  

In 2006, the ACCC rejected Tabcorp’s proposal to acquire the third Australian 

totalisator pool operator, UNiTAB, on the basis that it would reduce competition in the 

national market for pooling services.154 In contrast, the ACCC did not consider that 

Tabcorp acquiring Tasmania’s state-owned totalisator would have such an effect, 

given that that target was not a provider of pooling services.155 Given that pooling 

services are ancillary to parimutuel wagering services, it would be reasonable for a 

court to group these two types of products together in a nominal relevant market for 

the purpose of assessing the competitive impact of conduct. However, it is less 

obvious what other type of gambling products may be characterised as sitting within 

the same market as parimutuel wagering products. 

To date, the ACCC has not been required to determine whether parimutuel wagering 

products are substitutable with fixed odds betting products.156 The two product 
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classes have distinct origins and developmental paths. Parimutuel wagering was first 

implemented in New Zealand to mitigate illegal betting practices and was 

subsequently introduced to Australia for the same purpose.157 As outlined in Part 1, 

illegal betting practices arose because legal betting was confined to race courses, 

and attendance at such was not possible for many would-be punters. State totalisator 

operators were established as regulatory monopolies to provide both on-course and 

off-course gambling. In doing so, these new gambling operators provided substantial 

support to the racing industry. The racing industry in turn provided essential gambling 

inputs in the form of wagering events. The symbiotic relationship between racing 

suppliers and parimutuel wagering product suppliers distinguishes parimutuel 

wagering from fixed odds wagering. While the funding of modern sports through 

gambling revenue has been questioned in recent times, both in Australia and 

elsewhere,158 the Australian racing industry is likely to remain dependent on 

parimutuel wagering revenue (in the absence of alternative funding) and so the 

distinction between parimutuel wagering products and fixed odds products is likely to 

persist.  

This suggests that parimutuel wagering products, which include pooling services, 

may constitute a submarket within a broader gambling product market. A critical 

output of such a submarket would be gambling prices in the form of tote odds. This 

price data may be employed by gambling operators beyond the parimutuel wagering 

products submarket, for example by fixed odd gambling operators that form part of 

the broader gambling market in which the submarket is situated. The example of 

‘best tote odds’ products illustrates how tote odds may be employed to produce 

derivative gambling products. The identification of a parimutuel wagering products 

submarket may therefore be a useful analytical tool for the purpose of competition 

analysis flowing from use of gambling price data.    

 

2.2.2 Products associated with fixed odds wagering     

Fixed odds gambling products are quite different to parimutuel wagering products. 

Fixed odds wagering has traditionally taken place between licensed bookmakers and 

punters at race courses. As discussed earlier, the Australian gambling industry has 
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been fundamentally altered over the past decade by the advent of corporate 

bookmaking, which is conducted throughout Australia using telephone and online 

platforms. As a consequence of aggressive marketing by corporate bookmakers, 

fixed odds wagering has increased its share of Australian gambling markets in recent 

years by attracting punters that may otherwise have bought parimutuel wagering 

products.159  

The commercial significance of fixed odds wagering is illustrated by the fact that, in 

addition to its totalisator operations, Tabcorp has historically supplied fixed odds 

wagering products under a joint venture with the other totalisator operators that pool 

their bets with those of Tabcorp.160 In the early stages of gambling industry 

deregulation in various states, this fixed odd joint venture provided stability and 

liquidity for relatively small and illiquid fixed odds operations within separate state 

markets. However, the demise of commercial state boundaries as wagering 

operators became increasingly able to market themselves across the nation has 

effectively eliminated the rationale for such a joint venture.161 

Fixed odds products based on ‘best tote odds’ are now widespread among the 

product offerings of Australian corporate bookmakers.162 Despite its stated opposition 

to such products, in 2008 Tabcorp launched a new fixed odds wagering brand 

offering best tote odds products.163 Meanwhile the former partners of Tabcorp’s fixed 

odds wagering joint venture have entered into a new joint venture with each other 

and Centrebet. The rationale of this venture mirrors the former venture; to better 

supply fixed odds wagering products by virtue of a larger operation. The larger 

operation is inherently less volatile and therefore reduces the cost of risk 

management.164  

In contrast to totalisators that profit from turnover and don’t bear risk in relation to the 

outcome of gambling events, bookmakers assume risk which must be hedged by 

balancing their book. Book balancing often entails back betting with other wagering 

operators such as totalisators or, more recently in Australia, with a betting exchange. 

Like totalisator operators, a betting exchange has an inherently balanced operation 

insofar as it does not assume gambling event risk with respect to the gambling 

products it supplies. Instead, it simply profits from turnover of gambling products 
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supplied. The entry of Australia’s first betting exchange therefore represents a 

fundamental shift in fixed odds wagering services.
165  

A betting exchange resembles a bookmaker insofar as it is largely confined to an 

online platform and so has relatively low operating costs. However, betting 

exchanges avoid the risk management burden of book balancing. For this reason, a 

betting exchange may be a significant competitive threat to Australian bookmakers. 

Yet, at the same time, a betting exchange can provide a facility for bookmakers to 

‘back bet’ in order to hedge risk. Unlike a totalisator operator, a betting exchange will 

allow bookmakers to hedge risk at fixed odds, and may therefore provide superior 

risk management for bookmakers. The gambling products of a betting exchange 

therefore appear to be both substitutable for and complementary to the products of a 

bookmaker. 

Within a broad gambling product market, it is unclear whether a betting exchange’s 

gambling products would fall within a nominated submarket containing the fixed odds 

gambling products supplied by bookmakers. This is because the gambling products 

supplied by a betting exchange are ambiguous. While they provide punters with fixed 

odds wagering product, as a bookmaker does, the betting exchange operation 

resembles a totalisator insofar as it relies on high participation (liquidity) to achieve 

robustness so as to be able to accommodate larger bets without significant price 

volatility.166  

As a consequence of their size and diversity of product offering, betting exchanges 

create scope for gambling ‘traders’ who profit from arbitrage between different 

gambling forums.167 Sporting events are well suited to betting exchanges because 

they tend to occur in two or three outcome contingencies and it is therefore markets 

in these events tend to achieve greater liquidity.168 Economies of scale allow betting 

exchanges to provide superior fixed odds back betting facilities for bookmakers as 

compared to other bookmakers, which are generally too small to provide competitive 

hedging services to other gambling operators.169 This means that betting exchanges, 

like totalisators but generally unlike bookmakers, operate at both retail and wholesale 
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levels.170 This suggests that bookmakers and betting exchanges are better 

characterised as occupying distinct submarkets within a broader gambling market. 

 

2.2.3 Information products ancillary to both parimutuel and fixed odds 

wagering      

Both parimutuel wagering products and fixed odds wagering products depend on 

timely supply of certain information. Australian courts and regulators have considered 

the relationship between strongly information-dependent markets, such as 

broadcasting, and gambling markets. A dispute between competing broadcasters in 

recent years had a major impact on Australian racing industry revenue. This dispute 

illustrates the critical role of broadcasting in conveying gambling price information, 

which in turn promotes gambling market participation.171  

Potential restriction on the flow of price information is a significant issue for Australian 

wagering markets. The example of Tabcorp offering ‘best tote odds’ products under 

its own brand and in competition with corporate bookmakers provides a useful 

illustration of how information flows may be restricted. Tabcorp, as a totalisator 

operator, has direct access to price information in the form of tote odds. If, in 

supplying this price information to gambling market participants, it was to favour its 

own fixed odds wagering operation over competing operations (for example by 

providing more timely price data to its own operation, as compared to its supply of 

price data to competitors), this may affect gambling markets. Such conduct may be 

characterised as leveraging power in an upstream market to advance downstream 

market interests. The ACCC has identified economies of scope in holding media 

consolidation in relation to wagering, but these must be balanced against the 

potential impact on dependent wagering markets that would be affected by 

restrictions on access to price information.172 

Non-price information also plays an important role in gambling markets, including live 

coverage of the gambling events. While revenue associated with broadcasting racing 

events has traditionally supported wagering, it has declined in recent times, as have 

attendances at racing events, and  live event coverage is no longer the dominant 
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type of non-price information. However, with the increasing demand for in-play 

wagering products, which require punters to have access to the relevant wagering 

event, live coverage is likely to continue to play an important role in Australian 

gambling markets. This means that rights associated with broadcasting will continue 

to have a significant impact on gambling markets.  

Volumes of non-price information have greatly increased in recent years with online 

supply of gambling products and improved communication technology. While 

traditional form analysis was conducted using limited published material and insider 

knowledge, it is now possible to compile vast quantities of information regarding 

wagering products and events. While in some respects, these developments have 

made non-price information products more important to gambling markets, they have 

also served to dilute the impact of such products.  

Information products are readily distinguished from gambling products, and so would 

likely be considered separate to parimutuel wagering products and fixed odds 

wagering products within a broad gambling market. Given a nominal subset of 

information products, a distinction can be drawn between price and non-price 

information products. Price information suppliers aggregate the price or odds offered 

by various gambling operators. In doing so, they arguably draw from  a parimutuel 

wagering products submarket and also from a fixed odds wagering products 

submarket  to supply price information with respect to of totalisators, bookmakers 

and betting exchanges.  

Arguably, the supply of price information within a gambling market defines the 

boundaries of the market. This is because all of the various gambling operators’ 

prices are utilised by information suppliers. Price data may therefore be considered a 

connecting thread for the purposes of market definition, which may be utilised to 

identify outer boundaries of a relevant market for the purpose of competition law 

analysis.  
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A gambling information products submarket could sit with a parimutuel wagering 

product submarket and fixed odds wagering products submarket, all within a broader 

gambling market as follows. 

 

 

 

 

 

 

 

 

 

 

 

2.3 The value of price information within gambling markets    

A copyright claim over gambling price data may give rise to competition law issues, 

such as allegations of misuse of market power, and market analysis would be 

required to resolve these issues. This analysis would consider the ways in which 

gambling market participants may utilise the price data of other participants in order 

to supply more competitive gambling products.  A market participant may do this by 

exploiting inefficiencies in information flows within the gambling market. Such 

inefficiencies can cause gambling odds to diverge from the outcomes of wagering 

events and can also cause discrepancies between odds of different forums. A betting 

exchange would be an ideal forum to exploit such inefficiencies, and so is a likely 

candidate to seek to use Australian gambling price data in the near future.   

 

2.3.1 How gambling operators can exploit the inefficient dissemination of 

information  

Efficient capital market hypothesis implies that it is not possible to profit from a 

market that disseminates information in an efficient manner. This is to say that an 

efficient market incorporates all information because, according to economic theory, 
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profit is possible only where markets fall short of perfect efficiency.173 Applying semi-

strong efficient capital market hypothesis to gambling markets, it should not be 

possible to profit above the average returns of the market based on publicly available 

information. This implies that tote odds should be the same as fixed odds, both of 

which reflect publicly available information.174  

Alternatively, under a weak form of efficient capital market hypothesis, an efficient 

gambling market should have identical wagering returns for identified odds or odds 

groupings unless costs or risks differ between different betting prices.175 The corollary 

of this hypothesis is that there exists scope for profit where markets are inefficient, 

meaning that they do not fully reflect available information. Markets become 

inefficient where dissemination of information falls short in terms of timeliness or 

completeness. If the market as a whole knows less than certain participants, then 

these participants can trade on and profit from their extra information. This may occur 

through insider trading which, while prohibited in financial markets, tends to be 

unregulated in gambling markets. It is also possible to profit from discrepancies 

between different trading forums. Such discrepancies tend to arise from the 

inefficient dissemination of information to forums. Arbitrage between forums can 

provide a risk free profit yet also functions to diminish the discrepancy between 

forums, thereby improving information dissemination overall and diminishing the 

scope for future arbitrage. 

Information asymmetries exist within gambling markets in relation to the condition of 

the animals racing in gambling events.176 While certain information is made available 

in form guides and analysis, insiders tend to have a significant information 

advantage. This means that, in the absence of restrictions on the ability of insiders to 

trade (i.e. insider trading prohibition, as are part of the standard regulatory framework 

of financial markets), gambling insiders are able to exploit their superior knowledge 

and thereby profit from market inefficiency. There are no prohibitions on gambling 

insider trading in Australia or comparable jurisdictions, as there are in relation to 

financial trading. Yet this may not be a significant shortcoming in terms of market 

design; insider trading prohibitions have been demonstrated to be meaningless for 

financial markets in the absence of ability to detect prohibited conduct and enforce 
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regulations.177 With gambling it can be particularly difficult to distinguish between 

shrewd market analysis and insider trading.178 

In contrast to non-price information, where asymmetries are likely to persist and 

enable insiders to profit, price information has a more dynamic relationship to trading 

strategies. While there is a plethora of non-price information originating from 

disparate sources that may be relevant to gambling (athlete/animal health, training 

strategies, past performance, etc.), price information constitutes a record of the 

operation of the trading forum and so can be made readily available by forum 

operators.  

Comprehensive price information may enable punters to profit by employing arbitrage 

trading strategies across different forums. Such trading strategies exploit the 

differences in subjective assessments of the value of gambling products supplied by 

the various forums.179 In conducting arbitrage, punters function to reduce price 

discrepancies and therefore improve information flows throughout the market. This 

results in the paradox of arbitrage; that it ultimately undermines the arbitrageur’s own 

scope to profitably employ such trading strategies. Therefore price information is 

likely to be sought by professional punters looking to lock in a risk-free profit by 

conducting arbitrage during the window of opportunity that results from inefficient 

information flows at certain stages of market development.  

Price information may also be used by other gambling operators, such as 

bookmakers, to exploit dissemination inefficiency within gambling markets in order to 

secure a profit. As outlined previously, a bookmaker will continually adjust odds and 

‘bet back’ by placing reciprocal bets to the products it has supplied to punters. 

Bookmakers back bet using other gambling forums, such as totalisators and betting 

exchanges. Differences between Australian tote odds and fixed odds tends to 

diminish as the wagering event approaches,180 most likely as more information filters 

through to the market and the aggregate judgment of the likely outcome improves in 

accuracy. A bookmaker with better access to the odds of other gambling operators 

will be better placed to temper its book at appropriate times so as to maximise profit. 

Current price information of other trading forums would allow a bookmaker to exploit 

information dissemination inefficiencies within its own forum. 
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Finally, totalisator operators may exploit information dissemination inefficiencies by 

accessing the prices of other gambling operators. For example, a totalisator may 

promote its own products by providing comparisons between the offerings of its 

competitors. It may publish, using its regularly updated online platform, its own tote 

odds alongside those of its competitors in order to demonstrate favourable price 

comparisons. In providing price comparisons, the totalisator is effectively 

demonstrating dissemination inefficiencies in other forums relative to its own. A 

totalisator may equally publish historical price data, captured at regular intervals, in 

order to demonstrate its own pool stability or price superiority over the long term. The 

features that make a parimutuel wagering pool attractive to prospective punters are 

high liquidity and low volatility, and these features are associated with larger and 

more efficient markets. Therefore, a totalisator operator may (inconsistently) seek to 

establish that, on the one hand, its forum is inefficient in a manner that can be 

profitability exploited and, on the other hand, that it is efficient so as to offer attractive 

market conditions. To do so, the totalisator operator will necessarily require access to 

price data.   

 

2.3.2 How gambling operators can exploit the failure to apply information       

Punters are not strictly rational when they gamble.181 They are prone to bias that 

causes them to undervalue gambling events with high probability and overvalue 

gambling events with low probability.182 While some punters are more risk-adverse 

and tend to profit overall from their gambling, a significant proportion of gambling 

markets are punters that embrace risk and make an overall loss.183 In this context, it 

may be valuable for bookmakers to aggregate irrational punter preferences.184  

By using historical information about returns on gambling products at given prices, it 

may be possible to predict future prices so as to achieve better returns.185 Price 

prediction may allow a bookmaker to exploit punter biases by pricing gambling 

products above or below the price for comparable products within a broader 
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gambling market.186 In doing so, the bookmaker would be exploiting the inefficient 

application of information within gambling markets. This occurs because, while 

information may be effectively disseminated within the market so as to formulate the 

clearing price for a given gambling product, that information may not be efficiently 

applied by market participants (punters) in trading those products. In order to exploit 

application inefficiency, and profit from punter bias, a bookmaker would require 

access to historical gambling price information. In this way, price data could be a 

valuable input to a bookmaker’s business.  

The exploitation of punter biases and the inefficient application of gambling market 

information are inherent in the relatively new and popular ‘best tote odds’ products 

supplied by Australian bookmakers in relation to wins or places on popular racing 

events.187 A derivative product of such is a ‘tote plus’ product which offers a premium 

on the payout of Australia’s largest tote pool.188  Another popular derivative is the ‘fair 

fluc’ product which provides the punter with the highest official oncourse bookmaker 

fluctuation.189  

More exotic products, such as trifectas, will likely to be priced by a bookmaker at 

fixed odds. This is necessary because exotic products tend to have less liquid pools. 

While large tote pools may offer sufficient liquidity to support these products, ‘best 

tote odds’ products expose the bookmaker to the payouts of the two smaller pools, 

which may be volatile in relation to products that are less frequently traded.190 With 

volatile pools, there is less scope for the bookmaker to anticipate best odds, based 

on bettor biases, and profit from the product.  

While current risk management practices appear to constrain bookmakers to a 

limited range of strictly ‘best tote odds’ products, it is conceivable that the highest of 

the totalisator operators’ odds may be incorporated into derivative wagering products 

in other ways. In this regard, it is helpful to consider a totalisator pool as decision 

markets that predict event outcomes by aggregating the individual judgments of 

market participants. The punter using a ‘best tote odds’ product elects to receive the 

payout of the least effective decision market (which will have the highest odds). In 

doing so, the punter is effectively wagering that the worst decision market’s payout 

will beat the fixed odds price offered by the bookmaker or, where ‘best fluc’ products 
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are also offered, the best oncourse bookmaker price. The punter is therefore taking a 

position regarding the relative knowledge of the gambling market as compared with 

its market experts, i.e. that better-informed bookmakers will make a more accurate 

choice, and hence offer lower odds, than less-informed punters that collectively 

determine a totalisator pool price.  

The investment position a punter assumes by acquiring a ‘best tote odds’ product 

relates to the spread between fixed odds wagering prices and parimutuel wagering 

prices in relation to a particular gambling event. It would be possible for a bookmaker 

to offer a product that allows a punter to nominate such a spread and be paid out 

according to the actual spread at the close of the relevant markets. Spread betting is 

popular in the UK, where it is within the scope of control of the financial regulator.191   

It is conceivable that spread betting will become popular in Australian gambling 

markets in the future.  While a trading forum offering exclusively spread betting may 

not be a viable business plan,192 increasingly competitive Australian bookmakers may 

introduce spread betting products. Such products would allow punters to directly take 

positions regarding the discrepancy between expert knowledge and market 

knowledge. This would mean that punters, along with bookmakers, would be able to 

exploit inefficient application of information in gambling markets.  

 

2.3.3 How a betting exchange can exploit information limitations and punter 

biases  

In the context of a betting exchange, such as that operated by Betfair, the scope for 

exploiting market inefficiencies expands significantly. This is because the forum more 

readily lends itself to wagering beyond the outcome of traditional gambling events 

(sports, racing etc.); a betting exchange facilitates betting on the movements of 

wagering markets themselves. Market movement wagering is already offered through 

Betfair’s Australian platform in relation to financial exchanges. This is done with 

gambling products that related to nominated changes to stock exchange indices. It 

would be a short step for Betfair to allow punters to take positions in relation to price 

movements in other gambling forums. In doing so, punters would be exploiting the 

information dissemination and application inefficiencies of these markets in a 

derivative way. A betting exchange is therefore the ultimate forum to allow gambling 

operators and punters alike to profit from gambling market inefficiency. It is therefore 
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likely that Betfair may seek to use the price data of other gambling operators in order 

to enhance their product offering by offering more market movement wagering within 

Australia.  

The scope for betting on market movements is magnified in the context of in-play 

betting. In-play betting allows punters to place bets after a gambling event has 

commenced, taking account of the progression of the gambling event, usually a race 

or sporting match. While in-play betting is currently restricted by Commonwealth 

legislation,193 the inconsistency of these restrictions has been noted and it is likely 

that a comprehensive overhaul of Australian gambling legislation will lead to 

legalisation of in-play sports betting by internet.194 Given that the scope for betting on 

a widely broadcast sporting match that lasts several hours (as opposed to a race that 

lasts minutes and is likely viewed mainly by racecourse attendees) is significant, 

loosening of restrictions could result in in-play betting become a significant part of 

Betfair’s product offering. In fact, market movement wagering could be considered a 

type of in-play betting, with the forum taking the place of a sporting match as the 

relevant gambling event. 

As a starting point, Betfair may devise products that depend on the number of trades 

that take place on another gambling forum for a specified product, or within a 

nominated time frame. If Betfair were to supply this type of product, it would allow 

punters to take positions regarding the degree of liquidity of other gambling forums. 

Similarly, Betfair may facilitate wagering on the price discrepancy between 

successive trades within another gambling forum over a nominated timeframe. These 

types of gambling products would relate to the volatility of other gambling forums and 

allow Betfair’s punters to take positions in relation to such. In this way, the two critical 

measures of a trading forum, namely liquidity and volatility, may become wagering 

subject matter for the purpose of Betfair punters. In order to promote such new 

derivative products, Betfair would be well advised to make analysis of relevant 

gambling forums available at its online platform, and this would likely require 

publication of historical price information. Therefore, Betfair may seek to copy 

gambling prices in a similar manner to other competing gambling forum operators.  

The hypothetical developments outlined above have the capacity to fundamentally 

alter Australian gambling markets. There is no limit to the type of trading forums that 

may be the subject of such betting, including Betfair’s own markets. Given that 
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historical price data would be an essential part of the basic information required to 

promote punter interest and investment confidence, market movement wagering 

could make significant use of totalisator price data and thereby open the door to 

copyright claims and competition counterclaims.  

 

Conclusion to Part 2  

Part 2 has considered intellectual property and competition law issues that may arise 

in relation to uses of price data within the gambling industry. To do this, it has set out 

an Australian test case involving copyright in gambling price data and considered, on 

the basis of Australian case law, how competition analysis may be relevant to any 

similar copyright claims in the future. Following this, Part 2 has outlined the 

categories of gambling products that would likely be included within a gambling 

market defined for the purpose of Australian completion law analysis, and has also 

considered how derivative gambling products may be produced from gambling price 

data and function to exploit information gaps within gambling markets.   

The purpose of Part 2 was to lay foundations for considering a hypothetical copyright 

claim in relation to trading forum price data (and competition law issues flowing from 

such a claim) in Part 6 of this paper. Part 2 has covered intellectual property and 

competition law issues from the perspective of the gambling industry. Part 3 will now 

consider these issues from the perspective of the financial industry. 
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3. Use of price data relating to financial markets      

 

Introduction to Part 3  

Part 3 will outline intellectual property and competition law issues that may arise in 

relation to uses of price data within the financial industry. As with the gambling 

industry issues discussed in Part 2, these regulatory issues in the financial context 

will be relevant to the case study in Part 6. This case study will set out a hypothetical 

copyright claim and misuse of market power cross-claim that will relate to both 

gambling and financial sectors. In order to provide background for the case study in 

Part 6, Part 3 will consider how US courts have dealt with copyright claims over 

financial exchange price data, and the competition (antitrust) issues that arise from 

such claims.  

As a first step, Part 3 will set out a significant US case involving copyright in financial 

price data. This copyright claim prompted an antitrust cross-claim and Part 3 will 

explore both the initial claim and subsequent cross claim, along with other US case 

law relating to copyright and its impact on competitive outcomes within relevant 

financial markets. Part 3 will then outline categories of financial products that would 

be likely to be included within a financial market defined for the purpose of Australian 

competition law analysis, and will also consider ways in which derivative financial 

products may employ financial price data to exploit information gaps within financial 

markets.  

Within a deregulated Australian financial industry, as with a deregulated gambling 

industry, it is likely that trading forum operators may seek to use the price data of 

their competitors. The analysis of financial markets in Part 3 will therefore mirror the 

analysis of gambling markets in Part 2 and provide background to the hypothetical 

case study that is to be considered in Part 6.   

 

3.1 Significant US case involving copyright in financial exchange price 

data    

The US Court of Appeals considered copyright in financial exchange price data in 

2007. The copyright claim of a prominent global financial exchange was met with an 

antitrust counterclaim by a relatively smaller trading forum that was seeking to use 

the claimant’s price data to produce derivative financial products. The counterclaim 
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asserted that exercise of copyright in the circumstances amounted to use of 

monopoly power. The Court of Appeal’s decision is therefore usefully analysed by 

reference to its competitive outcome for financial markets.  

 

3.1.1 NYMEX’s case against IntercontinentalExchange   

Copyright subsists in original works only. This principle implies that a copyrightable 

work must meet two requirements; it must have an author, and it cannot be a copy of 

an existing work.195 The merger doctrine, which was previously discussed in Part 2, 

bolsters the requirement of originality and its foundational concept of authorship by 

precluding copyright where a work consists of an expression that is inseparable from 

the fact it expresses.196  

The merger doctrine enforces the idea/expression dichotomy that is fundamental to 

copyright law. As a product of US case law, it is unsurprising that the merger doctrine 

features in prominent US court decisions involving price data. For example, the 

application of the merger doctrine was rejected by the Second Circuit Court of 

Appeals in relation to used car valuations, the Court finding that numerical 

representations of value are not inseparable from the ideas they express.197 Equally, 

the doctrine was rejected by the Ninth Circuit Court in relation to wholesale prices for 

collectable coins. The Court determined these prices to be original works involving 

the processing of factual information and exercise of judgment.198  

However, the merger doctrine was applied by the Second Circuit Court in 2007 to 

preclude a copyright claim in relation to financial exchange price data. In NYMEX v 

ICE,199 New York Mercantile Exchange (NYMEX) claimed that 

IntercontinentalExchange (ICE) had copied its settlement prices in order to produce 

derivative products that were traded on ICE’s forum. While NYMEX had a practice of 

making delayed price data publicly available, as was legally required, it provided 

current price information to participants of financial markets for a fee and under terms 

that prohibited them from using the price data to compete with NYMEX in the supply 
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of financial products.200 Having obtained NYMEX’s price data from a supplier that 

was a licensee of NYMEX (and hence restricted from competing with it under the 

terms of the supply agreement), ICE then used that price data in ways that it would 

not have been able to if it had obtained the data by direct supply agreement with 

NYMEX. ICE’s derivative financial products were widely regarded as 

indistinguishable from those of NYMEX.201 This is to say that certain products of 

NYMEX and ICE would likely be considered substitutable for the purpose of 

competition law analysis.  

In determining the copyright claim at first instance, the District Court held that the 

price data related to matters of ‘basic market fact’ and the idea or fact of settlement 

price could not be distinguished from its expression.202 Prior to affirming the first 

instance decision, the Second Circuit Court of Appeals had required NYMEX to 

demonstrate that there existed a range of possible settlement prices such that 

possible expressions would not necessarily be substantially similar to NYMEX’s 

expression. NYMEX was unable to do this because all possible expressions took the 

form of a number.203 Their copyright claim therefore failed by application of the 

merger doctrine. 

While price data for listed securities, such as those traded on the ASX, represent the 

final trade of those products on the relevant trading forum for a particular trading day, 

the production process of price data for NYMEX’s ‘futures’ financial products can be 

more difficult to trace. This is because a NYMEX closing trade is not always 

discernable from the trading records of NYMEX’s forum.204  

The daily process by which NYMEX determined settlement prices for futures 

products was not uniform and was adjusted in accordance with the completeness of 

the trading data. For high trading volume months, prices were the weighted average 
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of all trades made within the closing range. For low trading volume months, some 

degree of creative judgment was arguably employed by NYMEX in order to 

determine prices. The degree of creativity employed was a matter of dispute between 

the parties. The Appeals Court summarised this issue to be that of characterising the 

function of the Settlement Committee in determining settlement prices that were 

reflected in NYMEX’s price data. On one view, the Settlement Committee could be 

considered to exercise considerable creative judgement in order to effectively create 

prices. Alternatively, its function could be characterised as merely copying the 

market’s valuation of futures contracts, like a census taker.  

However, in the final decision, the Second Circuit Court determined that it was not 

necessary to resolve this issue because the claim failed by application of the merger 

doctrine.205 This conclusion was criticised as being contrary to the objectives of 

copyright policy.206  Previous analysis of price data ownership has promoted the idea 

that it is the contractual structure of financial exchanges that facilitates the production 

of prices of financial products, and that the establishment of property rights to price 

quotes is a central function of financial exchanges.207 

The argument for price creation by financial exchanges may be distinguished from 

copyright claims in relation to other types of information, such as the television 

schedule information in the IceTV v Nine Network  case discussed in Part 2. The 

information conveyed by the Nine Network’s schedule data was the times at which 

television programs were scheduled. These program times had been selected by 

Nine Network, rather than being devised or calculated. They did not result from the 

operation of the Nine Network’s substantive business; rather they were picked from a 

range of 24-hour clock reference points. This group of reference points, which were 

substitutable among themselves for the purposes of schedule changes, constituted 

organic facts which the times listed in Nine Network’s compilations expressed.  

Far from bringing 24-hour clock reference points into existence, the compilations in 

IceTV v Nine Network depended on these pre-existing facts for their coherence. In 

contrast, prices devised by a trading forum, for example futures prices, are 

inextricably linked to the work of settlement operations. Prices do not exist 

independently of trades in the way that times exist independently of schedules. 
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Prices do not constitute a referential or conceptual framework in isolation in the way 

that times do. Trading forum prices depend on, and thereby express, the operation of 

the forum. They may also reflect decision-making processes on the part of the forum 

organisation. But most significantly, prices rely on events (i.e. forum trades), rather 

than bare selection from a range of pre-existing facts.  

 

3.1.2 IntercontinentalExchange’s antitrust counterclaim against NYMEX    

In response to NYMEX’s copyright claim, ICE filed counterclaims alleging that 

NYMEX’s conduct in attempting to exercise copyright over price data amounted to 

use of monopoly power in contravention of US antitrust law.208 The counterclaims 

alleged that NYMEX had engaged in anticompetitive conduct in relation to financial 

services markets.209  

NYMEX’s price data was supplied to certain market participants at certain times both 

commercially and non-commercially. NYMEX publicly disclosed its daily closing 

prices the next business day after each trading day. In addition, NYMEX supplied 

price data to market data vendors pursuant to licence agreements and prior to public 

disclosure. Having received NYMEX’s settlement prices through a licensed data 

vendor, ICE’s conduct may be characterised as an attempt to use information inputs 

(inputs ICE  had obtained by commercial supply agreement within a financial 

information market) to compete with NYMEX in markets for financial products. From 

this perspective, it is arguable that NYMEX was attempting to exercise its power in 

upstream markets in order to bolster its position in downstream markets. Such 

leveraging strategies are an example of the type of conduct that can contravene 

competition law, both in the US and in Australia.210 So, on one view, the US courts’ 

decisions regarding copyright served to complement competition policy by denying at 

the outset copyright which, if exercised, would be likely to result in competitive 

detriment to relevant markets.  

In order to assess the competition implications of the copyright claim, it is necessary 

to consider the broader circumstances of the parties. The proceedings took place in 
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the context of competition between exchange-traded financial products and financial 

products that were traded ‘over-the-counter’ (OTC) within a decentralised market 

structure. NYMEX, which had significant exchange-traded market share, was 

attempting to encroach upon ICE’s OTC market share. Immediately prior to filing its 

complaint, NYMEX launched a new product offering that would likely appeal to OTC 

market participants. This included contracts resembling OTC swaps which were to be 

traded by NYMEX on its new electronic platform.  

While ICE’s antitrust counterclaim did not succeed, it is arguable that the policy 

underpinning it guided the Court of Appeal to reject the copyright claim. In its 

decision, the Court commented that policy considerations weighed against the 

copyright claim; NYMEX did not need incentives to determine settlement prices, it 

was required to do so in order to have a functioning commodities market and it was 

also required to do so by law. 211 However, there are policy arguments that support 

NYMEX’s copyright claim. A legal requirement to determine settlement prices will not 

necessarily provide incentives for exchanges to supply innovative financial 

products.212 ICE had a competitive advantage insofar as it was subjected to less 

regulatory scrutiny than NYMEX. It’s arguable that by allowing more opaque trading 

forums to free ride on the prices produced by more transparent exchanges, copyright 

policy may feed a ‘degenerate’ competition that leads to excessive speculation and 

market manipulation.213  

Following NYMEX v ICE, it was suggested that the merger doctrine ought to be 

recalibrated so as to be more like the essential facilities doctrine of competition 

law.214 This would allow copyright law to take account of ‘created’ facts which require 

the incentives provided by intellectual property rights in order promote productive 

effort. The effort relates not just to the production of expressions, but also to 

producing certain facts that will be expressed. In the circumstances of NYMEX v ICE, 

this would allow subsistence of copyright in NYMEX’s price data, the facts of which 

would not exist but for their expression by NYMEX. By this reasoning, copyright in 

price data may be good public policy in circumstances where the need for incentives 

to produce prices (and by extension the derivative trading products to which they 

relate) outweighs the possible competitive detriment of exclusive rights to use the 

price data.  
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3.1.3 Competitive outcome of NYMEX’s failed copyright claim   

The impact of NYMEX v ICE on competition in US financial trading markets should 

be assessed by reference to regulatory changes and consolidation that has affected 

this sector over the past decade. One of the major regulatory developments in the 

US financial trading sector occurred in 2000 with deregulation of OTC trading of 

financial derivatives.215 The consequence of this new legislation was that certain 

derivative products that were previously only able to be traded on NYMEX’s forum 

were now permitted to be traded by OTC forums. These changes greatly expanded 

the scope for speculative financial trading, and arguably fueled the trading that led to 

the global financial crisis in 2008.216 The impetus for deregulation was to maintain the 

competitive position of the US financial industry on a global scale. And it was in the 

wake of such deregulation that ICE, an OTC forum, moved into the US market and 

utilized NYMEX’s price data to produce derivative products. Through ICE’s forum, US 

investors were able to trade European futures using a local forum for the first time.    

Since the Court of Appeal’s refusal of NYMEX’s copyright claim in 2007, NYMEX has 

been acquire by Chicago Mercantile Exchange. This suggests that its competitive 

advantage may have been undermined by the copyright determination.  In contrast, 

ICE, which became publicly traded in 2005, acquired NYBOT in 2007, along with 

ChemConnect and the Winnipeg Commodity Exchange. In 2008, ICE partnered with 

the Natural Gas Exchange (owned by TSX Group) to expand their clearing and 

settlement services to cover physical OTC natural gas contracts, and in early 2011 

there was speculation that ICE together with Nasdaq could mount a counterbid for 

NYSE Euronext (following the announcement of its merger with Deutsche Borse). 

Viewed from the perspective of market consolidation, it appears that the 2007 

copyright determination was significant in maintaining ICE’s competitive edge, and 

did so at the expense of the competitiveness of NYMEX.   

However, there are possible alternative explanations for the contrasting fortunes of 

NYMEX and ICE in the wake of NYMEX’s unsuccessful copyright claim. First there is 

the general global trend toward more opaque trading practices that may make OTC 

trading preferable over an exchange forum. This trend is manifest in the advent of 

‘dark pools’, such as the trading forum operated by Liquidnet. Market participants 

may benefit from executing trades, particularly larger trades, in a non-transparent 
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forum by avoiding conveying information that may affect market prices.217 Secondly, 

improved communication technology makes it easier for market participants to obtain 

information regarding OTC markets than it previously was. This has functioned to 

open these markets to participants that were previously confined to exchange-

trading. Finally, the shift in respective market shares may be explained by the fact 

that ICE entered the deregulated US financial market along with other new entrants. 

Some of these new entrants were already competing with ICE in foreign markets, but 

commenced competing with NYMEX for the first time after their US entry. ICE would 

likely have been better placed to meet its current competitors in a new environment 

than NYMEX was facing new competitors in its current environment.  

These alternative explanations suggest that, in NYMEX’s circumstances, copyright in 

price data would not necessarily have resulted in reduced competition in relevant 

financial markets. The broad trend towards OTC markets suggests that new entrants 

in the deregulated industry would likely have encroached on NYMEX’s market share 

in any case. In this context, copyright in NYMEX’s price data may have provided a 

more equitable allocation of profit within the market by precluding use of price data in 

the absence of agreement by NYMEX. In doing so, it may maintain the viability of 

prominent market participants that would otherwise succumb to global competitive 

pressures. From this perspective, it could be argued that copyright in price data may 

in fact enhance competition.  

 

3.2 Readily identifiable product classes within financial markets      

Copyright claims over financial industry price data may raise competition law issues, 

the resolution of these will require market analysis, as was canvased in relation to 

gambling markets in Part 2. Such market analysis would involve consideration of the 

ways in which financial exchange price data may be utilised by financial market 

participants in order to become more competitive. Potential uses of price data may 

be ascertained by considering the broad classes of financial products, and how these 

classes have developed during the structural shifts of financial services industries 

globally. These shifts have resulted in some blurring of product class distinctions, and 

have made various types of trading data valuable as inputs for the businesses of new 

entrant market participants. 
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3.2.1 Listing services provided by financial exchanges      

Financial exchanges are forums for trading financial products. Such products can be 

categorised broadly as either securities in listed companies or derivative products 

based on securities or other financial factors. While financial exchanges historically 

consisted of trading forums that operated at physical locations, contemporary 

financial exchanges tend to operate from cyber platforms to target market 

participants across the globe and on a 24-hour basis.218  

Listing services may be characterised as the product of a financial exchange.219 

Australian exchange listings are supplied by three financial exchange groups, most 

prominently, the ASX.220 The ASX provides listing services to participants with large 

market capitalisation, as compared with the smaller participants that list on the 

smaller and more specialised financial exchanges. In contrast, ASX 24, being a 

market for derivative trading, does not provide listing services. This, among other 

factors, led the ACCC to conclude that the ASX’s acquisition of ASX 24 would not 

substantially lessen competition.221  

Since 1987, ASX trading has been conducted either via the electronic central limit 

order book or by a crossing market which includes both on-book and off-book 

crossings.222 Trading on ASX 24 is linked to that of the ASX as its derivative products 

are based on underlying ASX products, creating a fundamental link between the two 

forums.223 In preparation for a more competitive financial industry, market 

surveillance responsibilities shifted from the ASX and other domestic market 

operators to ASIC on 1 August 2010.224 Therefore the ASX, which is moving further 

from its former status of ‘the’ market to a mere participant in such a market, may be 

characterised as dominating a listing services submarket at present. While the ASX’s 

related forum, ASX 24, does not offer listing services, to the extent its products are 

based on those of the ASX (and that it is part of the ASX Group) it benefits from the 

ASX’s dominance in the supply of Australian listing services.  

The National Stock Exchange of Australia (NSX)225 is owned by NSX Limited, which 

also owns the Bendigo Stock Exchange (BSX), the National Licence Exchange (NLX) 

and the Water Exchange. Each of these exchanges provides listing services to niche 
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markets for smaller entities. This means that these exchanges do not tend to 

compete with the ASX in supplying listing services, given that the ASX provides 

general listing services to larger entities. The NSX targets mining and resource 

companies. It offers closed or restricted markets and promotes itself as a first step 

platform for companies intending to list on the ASX at a future date, after sufficient 

growth through a smaller exchange listing.226 Similarly, the BSX targets the small and 

medium enterprise sector, particularly in rural and regional areas. Like the NSX, it 

offers an entry point for smaller participants that may grow to ASX-listing size in the 

future.227 In 2006, the Victorian government appointed the BSX to oversee orderly 

trading of taxi licences. This system was the basis for what became national licence 

trading under the NLX. This highly specific trading of taxi licences, as with water 

entitlements on the Water Exchange, clearly does not compete with the ASX in the 

provision of listing services.  

The Asia Pacific Exchange (APX) was granted a financial licence in 2004.228 Like the 

NSX and BSX, the APX markets itself as a first step for companies that are aiming 

for future ASX listing, and for this reason does not appear to compete with the ASX in 

the supply of listing services.229 The distinct market shares of Australia’s major 

financial exchange groups mean that there is currently little or no competition for 

supply of listing services in Australia. The three groups of providers of listing services 

have clearly defined market segments that do not overlap. The NSX and APX groups 

are complementary, rather than competitive with, the ASX in the supply of listing 

services.230 

Listing services, as a distinct subset of products within a broad financial products 

market, may usefully constitute a submarket for the purpose of competition law 

analysis, and perhaps even a separate market. The UK Competition Commission 

considers listing services and trading services to occupy separate markets, the 

former being part of a primary market and the latter a secondary market.231 The 

distinction has not been explicitly addressed in Australia,232 and would always 

depend on the issue for which relevant markets were being considered.  
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In circumstances of competition issues flowing from the exercise of copyright over 

financial exchange price data, a separate listing services market would not 

necessarily enhance competition analysis. Given that the likely uses of price data by 

market participants would relate to the production of derivative products, listing 

services may be a lesser focus in terms of the potential impact on competition. 

However, it may be useful to define listing services as a submarket within a broader 

financial market. A listing services submarket would contain price data relating to the 

securities of listed entities and this may be price data over which copyright is 

claimed.   

 

3.2.2 Products traded within over-the-counter (OTC) forums     

Compared to trading of securities of listed entities on financial exchanges, trading of 

specialised derivative products on OTC forums is situated at the opposite end of the 

financial trading spectrum.233 OTC forums differ from financial exchanges in that they 

lack formal administration and centralised trading. The trading forum exists merely by 

virtue of the conventions (and consensus) of its participants, rather than by a set of 

enforceable rules that would govern a financial exchange.  

OTC trading forums are subject to two simultaneous but opposing pressures; that 

towards competitiveness and that towards fragmentation.234 Up until the late 1980s, 

financial exchanges dominated OTC trading forums in Australia and elsewhere. This 

was at a time when the shortcomings of communications technology, necessitating 

face-to-face contact for effective (and competitive) trading of financial products. 

However, computer linked OTC markets, such as Nasdaq, have since functioned to 

reverse this trend by reducing the cost of storing and transmitting information and 

thereby improving the efficiency of OTC forums.235  

Competition between exchanges and OTC forums tends to be for corporate listings 

rather than for order flow. Corporations are increasingly using OTC listings over 

exchange listings to achieve greater liquidity in the trade of their securities.236 

Companies’ listing decisions can also generate network effects because listed 

companies will benefit from investors and analysts that tend to concentrate around 
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prominent listings.237 In this sense, certain OTC products may be included within a 

listing products submarket, for the purpose of competition analysis. Yet, it is equally 

arguable that OTC trading products are sufficiently distinct from exchange trading 

services so as to also constitute a submarket of a broader financial trading market. 

There has been a broad trend of increased competition for financial trading services 

as a result of financial industry reforms overseas.238 Consistent with this trend, in 

March 2010 the Australian government announced support for competition between 

exchange markets for trading in listed products and in-principle support for granting 

an Australian market licence to Chi-X Australia Pty Limited (Chi-X).239 ASIC market 

integrity rules for the Chi-X market became effective in October 2011.240  

Given the similarity of Chi-X’s forum to that of the ASX, market integrity rules for Chi-

X were proposed to be similar to those governing the ASX so as to ensure a level 

playing field in the interest of competition,241 And the Financial Energy Exchange 

Limited (FEX) subsequently also applied for an Australian market licence to open and 

operate an electronically traded futures and options market.242 The prospect of new 

entrant OTC forums makes it likely that OTC trading will continue to constitute a 

prominent share of financial product markets in years to come.  

OTC trading forums have received recent attention in relation to retail trading of 

contracts for difference (CDFs). CDFs are essentially leveraged bets on future 

changes in the market prices of shares or commodities, or the value of an index or a 

currency exchange rate.243 Most CFDs are traded on OTC forums rather than 

exchanges. Another high profile development of OTC trading forums is increasing 

use of high frequency trading (HFT) by larger market participants. HFT involves 

market participants employing supercomputers to predict market movements based 

on current trading volumes. In doing so, HFT exploits market inefficiencies and 

increases transaction costs overall. For this reason, prospective Australian entrant 

Liquidnet has marketed itself as a wholesale financial market alternative to beat the 

additional costs associated with HFT in retail financial markets.244 
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As a consequence of increasing global trading forums, financial trading may be on 

the threshold of a new era.245  In 2005, the UK Competition Commission determined 

that equities trading services were not in the same market as derivatives trading and 

bond trading services.246 In Australia, the ACCC has previously concluded that 

network effects made it likely that the ASX and ASX 24 operate in different markets 

and that the barriers to entry in those markets where high such that neither would be 

able to enter the others’ market in the foreseeable future.247 However, the smaller 

and more nimble new entrant trading forums that can be expected in a more 

competitive environment may challenge the traditional distinctions between different 

financial products.248 They may equally challenge the OTC-traded vs. exchange-

traded distinction, though such a development is likely to take some time, particularly 

in view of the time it took for Chi-X to obtain an Australian market licence.  

The separateness of OTC trading products within a broader financial products market 

depends on the closeness of the OTC transactions to each other, as compared with 

each of them in relation to the other transactions within the broader market. Arguably, 

the issue of transparency creates a fundamental distinction between exchange 

trading and OTC trading. On this basis, as with exchange listing services, it is 

arguable that OTC trading services could constitute a separate market (depending, of 

course, on the competition law issue at hand). Adopting a conservative approach, 

OTC trading products could at least be considered a submarket within a broader 

financial products market. While details of OTC trades are not transparent, 

aggregated information, such as trading volumes, is collected and valuable to market 

participants. Therefore, such a submarket may produce price data that other market 

participants may seek to utilise for the production of derivative products within the 

broader financial market.  

 

3.2.3 Information products ancillary to both financial exchanges and OTC 

forums    

Financial exchanges produce and disseminate information, thereby enhancing 

secondary market liquidity.249 Trading information is critical to the orderly functioning 
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of financial markets.250 Yet, there is an inherent tension between transparency and 

market integrity on the one hand, and liquidity on the other hand.251 This is illustrated 

by the fact that, certain types of trading tends to take place on opaque forums. Thus 

suggests that opaque forums can sometimes attract, and thereby offer, liquidity that 

corresponding transparent forums cannot.  

Transparency has been a prominent issue in the Australian financial industry where 

‘internalised’ trading activity within major financial market participants has expanded 

rapidly in recent years. While opaque trading forums are not expected to proliferate in 

Australia to the same extent that they have overseas, given the relative size of 

Australian financial industry, ASIC has identified concerns regarding their impact on 

price formation in Australian public markets.252 Already, there are various dark 

crossing systems offered by market participants and third parties for buy-side firms or 

systems that automatically match client order flow.253 These trading arrangements 

have significant implications for the dissemination of trading information to the market 

and trading of information products associated with such.  

Information services were traditionally provided by financial exchanges as an 

ancillary to listing and trading services. However, as financial markets expanded, 

they became more complex and sophisticated, and so too did information services. 

This is because increased listing and trading activity makes information refinement 

and filtering more critical and so demands specialised information supply.254 For 

example, a trading technology company, IRESS, provides products that enable 

investors to search for liquidity across multiple pools, both dark and transparent.255  

Advances in information transmission reduce the competitive advantage of 

investment banks.256 In assessing the proposed acquisition of the London Stock 

Exchange in 2005, the UK Competition Commission described information services 

as consisting of proprietary market information (for example, real-time pricing and 

trading volume data) and non-proprietary information (for example, indices and 

historical information).257 The Commission determined that proprietary market 
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information, which is provided solely by the relevant exchange, is not substitutable for 

market information from another exchange and that supply of non-proprietary 

information was likely to be part of a wider financial services data market.258 

Globally, the two main information product suppliers who also provide trading 

products are Reuters and Bloomberg.259 Within Australian financial markets, Paritech 

and IRESS are prominent participants in the provision of information products. They 

also supply technology products, which are closely related to information products. 

Technology products are particularly relevant with the advent of HFT strategies and 

the evolution of arbitrage in a global financial trading environment. What is critical to 

information service providers is real time trading price data. This price data is 

supplied to market participants with varying degrees of refinement and is the basis 

for more detailed analysis of market movements that may constitute additional 

information products purchased by market participants to enhance their 

understanding of the forums in which they trade.  

Given the relationship between financial exchanges and OTC trading forums, 

particularly in the context of arbitrage between forums and where opaque forums are 

sought for the purpose of avoiding public price impact, information product suppliers 

will likely require price data from both exchange and OTC forums within evolving 

financial trading markets. This means that, if information products are considered a 

submarket of a broader financial market, they will encompass price data incorporated 

into both exchange listing and OTC trading submarkets. Therefore, an information 

products submarket, as part of a broader financial products market, would accept 

input price data from both a listing products submarket and an OTC trading products 

submarket. The information products submarket would therefore allow subtle 

analysis of the interconnectedness of nominated submarkets within a broader trading 

market.  
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A financial information products submarket could sit with a listing products submarket 

and OTC products submarket, and all within a broader financial market, as follows. 

 

 

 

 

 

 

 

 

 

 

 

 

3.3 The value of price information within financial markets    

In the context of a price data case study, and for the purposes of market analysis, it 

would be necessary to consider how price data may be used by market participants 

to compete in relevant markets and the submarkets they contain. In general, price 

data is valuable because it reveals market movements. Knowledge of market 

movements facilitates arbitrage within a trading forum or across multiple trading 

forums. An ability to anticipate trends can also enable market participants to take 

positions before trends have affected price. While on traditional trading forums, retail 

participants generally work with wholesale participants (intermediaries) in order to 

conduct arbitrage trading strategies, a betting exchange enables retail participants to 

bet on market movements directly. 

 

3.3.1 Arbitrage to exploit information discrepancies between markets   

In financial markets, as in gambling markets, information is not perfectly 

disseminated or applied. This creates scope for participants to profit from 

dissemination and application inefficiencies, as outlined earlier in Part 2 in relation to 

gambling markets. Large market participants are well-placed to conduct arbitrage 
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trading strategies using sophisticated products that enable them to bet against 

anticipated market movements, and realise profit after the movement has occurred. 

Customised trading products can avoid directly impacting exchange prices when they 

are traded bilaterally with other participants or using OTC forums. By taking OTC 

positions based on the ignorance or ‘irrational exuberance’ of regulated markets,260 

large participants can realise significant profit. They do this by assuming large risks, 

as has been illustrated by speculative bubbles and crashes that have received much 

attention in recent years, but which are as old as markets themselves.261  

Arbitrage trading strategies across separate trading forums may be conducted by a 

well-resourced participant with access to timely price data. By analysing the prices of 

comparable products across various trading forums, a market participant may use 

opaque trading forums to conduct arbitrage in a manner that does not (or not as 

quickly) whittle away the price discrepancies upon which the trading strategies are 

based. In this regard, alternative trading forums are used to circumvent the 

transparency of regulated exchanges where trading volumes are visible and tend to 

impact price. Significant inter-market arbitrage tends to be confined to large 

wholesale participants who have existing relationships with potential counterparties, 

and who have access to alternative trading forums. For this reason, retail customers 

have not played a significant role in inter-market arbitrage.   

Across financial trading markets globally, OTC-traded products have become 

increasingly complex and customised.262 With this comes concentration of markets, 

as highly specialised products are only traded by a small number of participants. 

Concentrated markets tend to be less liquid, and this was illustrated in 2008 by 

incomprehensively complicated financial products that were a significant causal 

factor of the global financial crisis (GFC).   

In the wake of the GFC, there have been calls from international regulatory bodies for 

centralised clearing of OTC transactions as a means of mitigating risk to the global 

financial system. This would be done by the implementation of a Centralised 

Counterparty (CCP), which would be used for the purpose of OTC trading across 

various alternative trading platforms.263 A joint report from the Australian Prudential 

Regulation Authority, the Australian Securities and Investments Commission and the 

Reserve Bank of Australia regarding the Australian OTC derivatives market was 
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released in late 2012.264 The report notes that a migration of market participants 

towards central clearing is already underway and so a mandatory obligation is not 

necessary at present. It is understandable that regulators may be cautious about the 

imposing obligations for central clearing of certain classes of derivatives. Given the 

size of the Australian financial market relative to international counterparts, it is likely 

that a requirement that Australian traders use a domestic CCP would confine them to 

a less liquid market, placing them at a competitive disadvantage within global 

markets.  

Alternatively, Australian traders could engage in trading whereby they use larger 

foreign CCPs. These types of arrangements may create scope for retail customers to 

participate in trading strategies that have traditionally been confined to wholesale 

market participants. This could occur by developments in intermediaries’ practices to 

enable traders from smaller markets, such as Australia, to access CCPs of larger 

foreign markets. Therefore, developments in inter-market arbitrage, resultant from 

centralised OTC trading, may serve to further undermine the distinction between 

retail and wholesale functional levels in Australian financial markets.265 In this 

context, it is likely that financial exchange price data may be sought by a larger 

number of market participants for the purpose of conducting inter-market arbitrage.  

 

3.3.2 Arbitrage to exploit information discrepancies within markets     

As in gambling forums, the use of price data to exploit information dissemination 

inefficiencies within and between markets can occur in relation to financial forums. 

Arbitrage opportunities arise due to delays in price-sensitive information reaching 

market participants. Delay are caused, at a most basic level, by the fact that 

communication of trading forum results takes time and requires communication 

technology and infrastructure, the quality of which may vary. It is because 

dissemination of price information within and from the trading forum is not 

instantaneous that there is scope for arbitrage within a trading forum.266  

As outlined previously, a well-resourced market participant may engage in HFT by 

using sophisticated computer programs to ascertain market movements, based on 

trading volume data, before such trends are reflected in market prices. Using that 

information, the participant can bet against broad market trends so as to profit from 
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market volatility itself. HFT is becoming increasingly prevalent in financial markets 

globally,267 and the advent of arbitrage within forums rather than between forums 

represents a fundamental shift in trading practices globally.   

In Australian financial markets at present, the information required to viably engage 

in HFT strategies means that it is, in practice, confined to wholesale market 

participants. This is consistent with anecdotal evidence of HFT practices emerging in 

Australia among large institutional players. Market monitoring is integral to the 

business of these participants, and they further utilise this analysis to profit from HFT 

strategies. Such participants tend to conduct arbitrage trading strategies across 

different markets and so have significant information regarding relative price 

movements of different forums. It is therefore synergistic for such market participants 

to utilise this acquired knowledge capital to conduct arbitrage within markets. In 

contrast, retail market participants that do not typically engage in arbitrage strategies 

across markets will achieve no comparable synergies by attempting arbitrage within 

markets.  

In order to execute HFT strategies, a market participant must have access to trading 

volume data, as these trading strategies depend on market movements which are 

manifest in trading volumes. Typically, financial exchanges will have obligations to 

disclose trading volumes, and may otherwise provide this information to participants 

so as to stimulate confidence and therefore increased trading activity. Records of the 

ASX’s trading volumes are disclosed via a separate information service website 

which is currently commercially accessible.268  A market participant that is able to 

discern market movements by analysing trading data may assume trading positions 

that enable it to profit from the bid-offer spread of products that are trading in high 

volumes. In doing so, a trader will be ‘valuation agnostic’ regarding the products they 

are trading,269 and profits will be derived from market movements rather than the 

value of particular products.  

While retail HFT practices are unlikely to emerge at the initiative of retail market 

participants, it is possible that they may arise via product innovation at the wholesale 

market level. For example, a large (wholesale) market participant may conduct an 

operation whereby it creates bundled products based on HFT strategies and offer 

such products to retail customers. This may occur by trading individual bundled 

products, or by retail customers participating in entities created for the purposes of 
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conducting HFT strategies. Such entities could enable retail participation in HFT, a 

sophisticated intra-market arbitrage strategy that would otherwise be confined to the 

wholesale market level, and thereby allow retail market participants to also exploit the 

inefficient dissemination of information within trading markets.270  

Therefore, as new arbitrage strategies emerge, and participants find novel ways to 

exploit exchange price and trading volume data, the traditional distinction between 

the retail and wholesale functional levels of financial markets may become 

increasingly blurred. This will be an important consideration for any competition 

analysis of financial markets. 

 

3.3.3 How a betting exchange is well-suited to both inter-market and intra-

market arbitrage   

A betting exchange trading forum, such as that operated by Betfair, has the potential 

to enable all financial market participants to directly engage in both inter-market and 

intra-market arbitrage. This is because the forum readily lends itself to betting on the 

direction of movement of other markets, provided that it has access to timely price 

data from these markets. This ability to engage in arbitrage trading strategies both 

across and within markets, and directly from a retail functional level, mean that 

betting exchanges offer the capacity for dynamic arbitrage that may significantly 

impact both the gambling and financial trading landscape in Australia.  

For example, using ASX price data, Betfair could hypothetically operate forums that 

enable punters to bet on closing prices of the ASX. To promote such markets, Betfair 

would likely update its online platform with current ASX price data, which would 

involve copying prices published by the ASX. While daily prices that the ASX is 

legally obliged to publish would be instructive in relation to such hypothetical betting 

exchange products, real time trading information would be of more interest to punters 

betting on the direction of ASX prices. For this purpose, Betfair may enter into a 

commercial arrangement with the ASX or, failing that, could potentially scrape current 

price information from ASX’s website in a similar manner to the corporate 

bookmakers publishing current odds information from totalisator websites. If Betfair 

also offered price information regarding comparable exchanges, punters would be 

able to engage in inter-market arbitrage by betting on the relative price difference of 

similar product across different trading forums.  
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Participants using the ASX’s online platform are able to observe bids and offers as 

they are made. Some of these bids and offers will be accepted by counterparties and 

so germinate into trades, while others remain unmatched and are superseded by 

later bids and offers. The ASX does not compile historical records of this information, 

but such records are available via a commercial supplier working in conjunction with 

the ASX.271 So theoretically, this information may be used, in real time by ASX 

participants. From a conceptual viewpoint, bids and offers reveal much about the 

composition of a particular trading forum. For example, where there is limited 

participation on one side of a type of trade, there may be many prospective 

counterparties attempting to trade from the other side. These attempts may be 

revealed by unmatched bids or offers, or by bids or offers that successively move in 

one direction, suggesting the scarce counterparties are attempting to move the price 

incrementally in a favourable direction.  

In order to enable participants seeking to take a punt on the composition of a trading 

forum, Betfair may devise a derivative product based on ASX bids and offers. For 

example, the price of such a derivative may depend on the discrepancy or spread 

between bids and offers of a particular product. Or it may be based on the number of 

unmatched bids and offers, relative to those which become exchange trades. The 

trading of such bid-offer derivatives would require access to the ASX’s real time data, 

and would likely be enhanced by recording and compiling such data. These 

hypothetical derivatives may therefore raise issues regarding the ASX’s protection, 

not of price data (given that unmatched bids and offers do not become trades and 

therefore do not contribute to price), but the sub-components of price data.   

Other information that is associated with trading and is provided by the ASX includes 

daily trading volumes and open positions in relation to products. While volumes 

denote the number of trades of a product that have taken place on a particular day, 

open positions represent aggregated potential to trade a given product. For example, 

a market participant that buys and sells the one unit of a product will have contributed 

twice the trading volume as a participant that simply buys one unit, but the latter 

participants open position will be a positive unit (+1), while the open position of the 

former will be null (0). Historical data regarding daily trading volume and open 

positions is provided by the ASX and is accessible by participants. Such information 

may reveal the degree of market liquidity insofar as volume indicates the frequency 

of trading of a certain product to date and open positions (by capturing participants 
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that seek to close out their positions) approximating the extent to which participants 

will be willing to trade in the future.  

Market participants seeking to bet on the liquidity of a trading forum may devise 

derivative products based on ASX traded volume and open positions. Such 

derivatives may be priced according to whether traded volume exceeds or falls below 

a nominated benchmark. Equally, if a product’s aggregated open positions fall on a 

particular side of a nominated strike price, a derivative may be exercisable by one of 

the counterparties to realise profit. Such derivative products, as with those based on 

bid and offer information, could allow ASX participants to hedge the risk that the 

markets in which they are trading lack liquidity to enable them to close out positions 

when necessary. This could make such exotic products complementary to the ASX’s 

operation and therefore traded in significant volume.  

The composition of a trading forum, in terms of its liquidity and volatility, is essential 

for estimating how the market is likely to move. By taking positions regarding these 

aspects of the ASX’s trading forums, Betfair punters would essentially be engaging in 

a derivative sort of intra-market arbitrage. This is not far removed from recent 

derivative indexing trading strategies. For example, Exchange Traded Funds (ETFs) 

have, in recent years, allowed traders to take highly leveraged positions by using 

‘synthetic’ structures that may own little if any of the assets that are being indexed.272  

Intra-market arbitrage is consistent with developments in gambling. The advent of ‘in-

play’ betting may also impact Betfair’s product offering in this regard. The success of 

in-play betting in the context of sports depends on punters having current information 

regarding the progression of the wagering event. In most cases, this involves 

watching the event or receiving media updates. However, in relation to ASX trading, 

it is not possible to view actual trading and the best current information is provided by 

the exchange in the form of information regarding bids and offers. It is possible that 

Betfair may find it useful to publish such information, obtained directly from the ASX’s 

website, in order to promote ASX-derivative products. Such information would be 

critical to punters betting on the direction of ASX price movements and hence 

valuable in promoting such products on Betfair’s platform.  
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Conclusion to Part 3  

Part 3 has outlined intellectual property and competition law issues that may arise in 

relation to uses of price data within the financial industry. As with the gambling 

industry issues that were considered in Part 2, these issues are necessary 

background for the hypothetical case study that will be set out in Part 6. Part 3 has 

outlined a significant US case involving copyright in financial price data and a 

consequent antitrust claim. It has considered these claims as well as other US 

copyright case law from the perspective of competitive impact. Part 3 then outlined 

categories of financial products that would be likely to be included within a financial 

market defined for the purpose of Australian competition law analysis and the ways in 

which derivative financial products may employ financial price data to exploit 

information gaps within financial markets.  

While Part 2 and Part 3 have paved the way for Part 6, additional background is 

necessary before reaching the final hypothetical case study. The next two parts of 

this paper will consider the concept of a matryoshka market as an author of price 

data in more detail. Part 4 will consider the regulatory implications of characterising a 

matryoshka market as an author; in particular, how this may occur within intellectual 

property framework and potential tension this may create with the competition law 

regime. Part 5 will deal with the theoretical basis for matryoshka market authorship 

and the conceptual consequences for competition law analysis. Together, these next 

two parts will lay the final foundations for the case study in Part 6.       
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4. The regulatory policy implications of a matryoshka 

market as an author of price data  

 

Introduction to Part 4  

Part 4 will first consider nature of price data. It will provide a definition of price and 

looked at the role of price in markets, as compared to other types of information 

flows. A ‘price’ may be characterised as a record of the operation of a trading forum.  

It is arguable, as discussed in Part 2, that copyright subsists in price data produced 

by trading forums in certain circumstances, and therefore that price data copyright 

claims and associated issues may be considered by Australian courts in the near 

future.  Competition law issues flowing from price data copyright would require 

decision-makers to define markets that are relevant to impugned conduct involving 

price data.  While market definition methodology established under principles of 

competition law incorporates economic theory to some extent, there may be a better 

approach to market definition that would also take account of the economic theory 

underpinning the intellectual property regime that is the foundation of the impugned 

conduct involving price data.   

In defining price, Part 4 will consider alternative characterisations of price; price as a 

record of a market’s operation (in which copyright cannot subsist) as compared with 

price as manufactured facts of certain types of markets (in which copyright can 

subsist). Part 4 will then explore the policy interface of intellectual property law and 

competition law and the significance of the market concept in this regard. It will 

outline the suitability of a price data copyright claim as case study subject matter for 

the purpose of exploring the discrepancy between market definition under strict 

economic theory, as compared with under principles of competition law.  

 

4.1 Price data characterised as a record of the operation of a trading 

forum 

The concept of price encompasses the spatial and temporal features of a transaction 

that takes place within a forum. This is to say that price consists of the details of a 

particular class of trades occurring at specific places and times, which implies that 

characterisation of a given price is dependent on the forum that it relates to. On one 

view, a trading forum’s price data amounts to recorded information that should 
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constitute public infrastructure of the forum. For a forum characterised in this manner, 

it would be inconsistent with copyright principles to ascribe property rights to the 

forum operator in relation to price data.  

 

4.1.1 What exactly is a price?    

While the concept of price is easy to apply, it is more difficult to define. However, a 

precise definition of price is necessary in order to consider the how price data affects 

the rights and obligations granted and imposed by regulatory regimes. In this regard, 

it is useful to consider what the information conveyed by price represents, namely 

agreements between forum participants to trade the product that the price relates to.  

Trade is a voluntary exchange that is valuable to both trading parties. To the extent 

that a trade terminates the search processes of these parties (a process which 

impose extraneous costs on buyers and sellers) it creates value for both actual and 

potential trading parties.273 A price forms a record of a creative search process within 

a forum and thereby provides information to future traders. In this sense, price 

information constitutes the medium of a trading forum, meaning that a definition of 

price will be dependent on the characterisation of that trading forum.  

For a given product, such as widgets, trading forums may exist at various levels of 

removal from the product itself. A primary trading forum will consist of trading of 

widgets at a particular place in real time. This would be known as a widget spot 

market. Once this primary trading forum is established, secondary trading forums 

may develop for associated financial products that derive their value from the widgets 

spot price. For example, businesses that require widgets as an essential input may 

seek to hedge against spot market volatility by locking in a certain widget price for 

future purchases. This could be done by using a secondary trading forum to enter 

into a forward contract or option contract to purchase widgets at a future date and at 

a specified price). These basic secondary financial products (forward contracts and 

options) may in turn provide a basis for further (more exotic) financial derivatives on 

other trading forums. Further derivative trading forums will be increasingly removed 

from the widgets that are traded on the primary spot market.   

Primary trading on a spot market is fundamental to the formation of price of a given 

product. The two critical characteristics of a spot market are the place and time at 

which trading of the relevant product occurs within that forum. These characteristics 

are the basis of arbitrage trading strategies, which exploit price discrepancies 
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between different forums trading the same product. Inter-forum arbitrage trading may 

be effected in real time by buying a product at one location and selling the same 

product for a higher price at another location. Equally, intra-forum arbitrage trading 

may be profitable at a single location (single forum) by buying a product for a given 

price at a given time and selling it for a higher price at a later time.  

The spatial and temporal features of spot markets are employed by arbitrage traders 

in a manner that effectively links various forums to one another. Linking occurs 

because arbitrage trading strategies function to diminish the price discrepancies that 

are the basis of their profitability. Discrepancies arise because the value of a product 

depends on where and when it is traded. While it is common to refer to ‘the’ price of a 

particular product, the definite article merely reveals consistency of price at a relevant 

(often dominant) trading forum. In truth, trading agreements in relation to that product 

are subject to change both on that forum, and on other competing forums. An 

agreement to trade a product at a certain place and time can only ever be for ‘a’ 

price.   

The temporal dimension of price implies that the operation of a trading forum is 

assessed in real time. This is because the price of any trading forum (be it a primary 

forum or a secondary ‘futures’ forum) is necessarily settled in real time. While 

secondary trading may relate to a future ‘price’ of an underlying product, the products 

traded in the secondary forum are derivative financial products and the price formed 

in the secondary forum is that of the secondary financial product rather than the 

underlying product (the price of which is formed in the primary forum). However, as 

trading moves to derivative forums, and becomes increasingly removed from the 

underlying product, time of trade tends to be dictated by traders’ objectives of 

hedging against spot market volatility, or profiting from such volatility. Here financial 

trading strategies may be comparable to gambling strategies. The time at which a bet 

is placed is critical to maximising profit (or hedging risk) as odds are continually 

adjusted by gambling operators in the lead up to a wagering event.  

The geographical dimension of price implies that trading depends on delivery. In a 

primary trading forum (spot market), immediate delivery of the underlying product 

takes place and so this forum resembles a market in the traditional sense (i.e. a 

bazaar). In secondary financial trading forums, it is the future obligation to deliver the 

underlying product in the primary trading forum that links the trade to a particular 

place. In this sense, a derivative trading forum piggy-backs the location of the 

primary forum. It is the capacity for physical delivery that distinguishes financial 

contracts from wagers. Bets placed in gambling forums depend on the outcome of a 
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wagering event, and not on future delivery of an underlying product. However, in 

contemporary financial markets, most derivative contracts are settled before the 

obligation for delivery arises, and so are indistinguishable from wagers for practical 

purposes.  

 

4.1.2 Is the trading forum a market or a firm?  

According to capitalist theory, economic activity is organised according to one of two 

modes of production, the market or the firm.274 A market is a forum for voluntary 

exchange,275 while firms allocate resources by hierarchy and command.276 Under this 

theory, a firm is distinguished by the fact that it has moved beyond the price 

mechanism that governs a market.277 For any given production, the choice between 

the two organisational forms of markets and firms will be determined by reference to 

the transactional costs within each associated with that nominated production.278 

Transactional costs within a market primarily relate to the cost of search. Where 

search is expensive, because dissemination of information is poor, it is difficult for 

prospective counterparties to find each other. As a consequence, the spreads 

between bids and offers within a market will tend to be relatively wide. This can make 

market transactions costly because sellers will tend to accept a lower price than 

some prospective buyers may be willing to pay, and buyers will tend to purchase 

market products at an inflated price relative to what sellers are willing to offer the 

product for. 

The term ‘firm’ can be contentious. As a technical economic concept,279 a firm may 

be characterised as a nexus of long term relations as compared to a market, which is 

an aggregation of spot transactions.280 To the extent that a firm surpasses the price 

mechanism of relevant markets, a mechanism used to resolve the problem of search, 

the firm is arguably a contractual arrangement induced by the cost of information 

factors.281 Alternatively, firms may be characterised as privately owned markets that 

are able to compete with public or communal markets.282 In this regard it should be 

noted that a ‘market economy’ still exists where the majority of transactions take 
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place off-market, in the sense that they take place within firms. This is because all 

transactions, both inter-firm and intra-firm, take place in the context of a broader 

forum.283 

A long term contractual arrangement, whereby general terms are specified initially 

and more precise detail is determined by agreement later on, may also be described 

as a ‘firm’ arrangement.284 The threat of opportunistic behaviour encourages trading 

parties to enter into long term contractual arrangements.285 These arrangements blur 

the distinction between markets and firms286 and create competition between firms 

over a range of factors in addition to spot price.287 For this reason, long term 

contracting arrangements may be characterised as a form of vertical integration.288 

Formally implemented and highly regulated trading forums, such as financial 

exchanges or gambling totalisators are complex organisations and cannot easily be 

classified as either a firm or a market. Arguably, these kinds of trading forums 

produce various markets in particular financial or gambling products and so may be 

characterised as a firm that creates markets. The output of such a firm is information, 

as reflected in the prices of the traded products.289  

Issues with characterising trading forums are symptomatic of the broader disconnect 

between large players in globalised markets, such as trans-national conglomerates, 

and traditional economic concepts.290 It is therefore arguable that the terms ‘market’ 

and ‘firm’ occupy a continuum in which the dynamic activities of organisations take 

place. Trading forums may create and administer markets for products which operate 

exclusively within the confines of a firm. This may occur as a result of regulatory 

restrictions on trading of certain products. For example, certain financial and 

gambling services (which are essential to trading) can only be provided by licensed 

operators. In Australia, licences have historically been conferred on state-owned 

monopolists. 

Over time, the economic rationale for such monopolies may diminish to the point 

where it is desirable to privatise existing monopoly operators and introduce 

competition. This has already occurred in Australian gambling and financial trading, 
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as discussed earlier. The impact of such competition on any ‘market’, which has 

developed within the confines of a firm, depends on the nature of the competition the 

former-monopolist faces. For example, if the regulatory regime that formerly granted 

an exclusive licence to produce certain products is altered to accommodate multiple 

licensees, the former-monopolist’s ‘market’ will likely expand beyond the confines of 

its own organisation so as to include competing participants. This is to say, the 

‘market’ will not operate on an intra-firm basis, rather it will encompass various firms 

within a broader market. In contrast, a regulatory regime may continue to confer 

exclusive rights on the incumbent participant (former-monopolist) in a newly 

deregulated environment. The incumbent may face competition from new entrants 

providing products that are derived from or associated with the primary product that it 

produces exclusively. Such derivative products may compete with the primary 

product as a direct substitute.  

Alternatively, derivatives may constitute part of a new entrant’s product offering in a 

broader product market which encompasses the primary product of the former-

monopolist and in which the new entrants compete with the former monopolist. In 

these circumstances, the former-monopolist would readily be characterised as a 

competitive firm within a market or markets for the products it produces (as opposed 

to ‘the’ market for the products it produces). The characterisation of former-

monopolists is important in deregulated industries because markets and firms are the 

fundamental components of the economic theory that underpins regulatory regimes, 

including intellectual property and competition law.291      

   

4.1.3 Trading forum prices as facts within a market     

The concept of profit is central to theoretical framework of capitalist economic 

organisation.292 Profit is the incentive for business activity and a necessary condition 

for capital accumulation.293 Traders achieve profit when a product’s selling price 

diverges from its costs due to imperfect anticipations and changing conditions. 

Uncertainty, which in a quantifiable form is called risk, is therefore the basis for 

profit.294 Risk prompts traders to seek insurance to shield them from potential loss 

caused by uncertain events.295 Counterparties to insurance transactions seek to profit 
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from reciprocal uncertainty by retaining premiums paid with respect to risks that are 

not realised. To put it simply, uncertainty and the consequent scope for profit is the 

basis of economic activity within a capitalist system of organisation. This means that 

these concepts are essential for understanding and characterising economic activity 

and transactions within that system. In particular, uncertainty is critical to 

understanding information flows within markets.   

Information is inherently uncertain. This is because there are limits to the scope of 

information provided in any given context – answers obtained always depend on 

questions asked.296 The limitations of knowledge have been the basis for much 

inquiry concerning the theoretical framework of markets.297 For example, within a 

market, some things cannot be known because the very process of learning causes 

feedback that changes the market and therefore upsets the knowledge target.298  

As a complex network of internal references, information systems are fundamentally 

incomplete.299 If information were complete, all contingencies could be specified in a 

supply contract.300 In these circumstances, there would be no risk, and therefore no 

capacity for profit. This means that, if financial markets were complete, all risks could 

be hedged perfectly and liquidity would be available wherever needed.301 As there 

would be no capacity for profit, there would be no incentive to trade and commerce 

would inevitably grind to a halt. Therefore, uncertainty, and the continuous flow of 

information it prompts, is the basis of the capitalist economic system, and information 

flows constitute the ether a market.  

Information economics has shaped contemporary economic thought and so is critical 

to understanding, and therefore characterising, markets.302 On the one hand, 

information flows are the basis of a market and so constitute critical public 

infrastructure that should not be privately owned. However, on the other hand, 

because information is both an input and output of its own production process,303 

commoditisation of information necessarily increases as markets grow.304  

In recent decades, there has been increasing tension between the concept of 

information as a commodity and that of information as public market infrastructure. 

This tension arises because incentives for information production are created by 
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delaying and limiting the release of public information or imposing information prices. 

Yet, the imperative of market efficiency requires the elimination of delays and 

limitations on information supply.305 The public/private tension in relation to market 

information is a pertinent issue in the new economy, which is based on information 

technologies and knowledge-intensive production.306 

The centrality of information to market function is illustrated by the fact that price 

dispersion may be characterised as a manifestation and measure of ignorance in the 

market.307 Markets are information-processing mechanisms,308 and limits to 

information correspond with limits to market liquidity.309 Efforts to reduce search costs 

within markets may be counterproductive. For example, assessing the quality of a 

product by some market statistic tends to create incentives to market poor quality 

goods.310 In this sense, the market as an information-processor becomes skewed 

towards the interests of certain participants at the expense of others. Pooling, or 

consumer price comparison, can be a cheaper method of obtaining information by 

dealing with other participants outside of the market forum.311  

Within a market, price functions to consolidate current information. It is in this sense 

that price information may be characterised as necessary public infrastructure of a 

market. In contrast, non-price information tends to be characterised as either public 

infrastructure or alternatively as private property, depending on the circumstances in 

which it is produced within a market. Arguably, the character of price information 

ought equally to be assessed by reference to its manner of production.  

 

4.2 Price data characterised as original works created by the operation 

of a trading forum 

It is arguable that any expression of price in the form of data necessarily merges with 

the concept of price that it expresses. However, if the concepts represented are 

characterised as the output of a productive operation, rather than a reference to pre-

existing ideas, then it may be possible to identify an original work for the purpose of a 

copyright claim. This characterisation of authorship may be better suited to new 

economy methods of production, which are based on information inputs and which 

produce outputs that often challenge the traditional framework of copyright law.  
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4.2.1 Original works and the merger doctrine    

Copyright protects original works authored by individuals or corporations.312 To the 

extent that an original work conveys information, it conveys non-original facts.313 

Difficulties may therefore arise in applying copyright law, because copyright protects 

expressions but does not extend to facts that lie beneath the expressions.314 Facts 

may be expressed within a literary work, but do not in themselves constitute original 

works in which copyright subsists. For example, a written number is denied copyright 

protection because its literary expression is inseparable from the concept which the 

expression conveys. This implies that there is no other way to express that concept – 

the written number is the only literary work capable of conveying the underlying idea 

of the number. The expression ‘merges’ with the concept and so copyright is denied. 

The merger doctrine, as formulated by the US Supreme Court,315 ostensibly functions 

to filter bare information from other expressions.316 This allows there to be public 

infrastructure, consisting of bare information, and private infrastructure consisting of 

processed information.  

In Australia, the High Court has considered the merger doctrine in relation to 

computer programs where its application turned on whether the written code merged 

with the program’s function.317 While emphasis on functionality is consistent with the 

US origins of the doctrine in relation to patents,318 the decision was criticised for 

narrowing the scope of the merger doctrine. A narrower doctrine that precludes 

copyright arguably allows for overreaching copyright protection and inefficient 

monopolies, in this case with respect to computer user interfaces. Australian 

commentary suggested, by way of alternative interpretation of US principles, that the 

proper application of the merger doctrine would preclude copyright where the 

expression of a program merges with its function or ‘method of operation’.319   

The application of the merger doctrine to price data may be readily distinguished 

from its application to a computer program. While price data may be generated by a 

computer program, copyright in the program would not extend to the data generated 

by it; rather it would only restrict copying of the code underlying the program. 
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Considering price data, both as a series of individual datum expression and as a 

single compilation, it is arguable that the numerical representation of a particular 

trading price merges with the quantitative concept that the numbers entails. By this 

logic, while the application of the merger doctrine would preclude subsistence of 

copyright in each individual price datum, the argument is weaker in relation to price 

data as a compilation because aggregated data arguably represents something 

beyond abstract quantities. In particular, the numbers may represent trading records 

and, to the extent that the compiler has expended independent intellectual effort, 

appear to be an original work.320 If it is accepted that copyright may subsist in a price 

data compilation then, by reasoning backward, it is arguable that an individual price 

datum is, insofar as it represents trading processes, an original work. 

By application of the merger doctrine to price data, it may be argued that numeric 

data expressions merge with concepts of bare quantities. However, the High Court’s 

interpretation of the merger doctrine combined with the more generous protection 

afforded to compilations by Australian courts,321 suggests that price data copyright 

need not be precluded by the merger doctrine.  

 

4.2.2 Facts that are manufactured through the operation of a trading forum   

There are some facts that exist independently of any expression whatsoever. These 

facts correspond to analytical or empirical realities that can be known without 

communicating, and therefore expressing, the facts that their expression would 

entail. For example, the concept of a number would exist without any particular 

expression or application of that concept. Numeric concepts constitute innate, rather 

than empirical, knowledge, in the Platonic sense. From the perspective of economic 

organisation, these facts are ‘organic’ in the sense that they are not produced by any 

particular agent.322 Rather, they arise from the activities of economic agents as a 

defined group. Within a market, information is factual, for the purpose of copyright 

law, where it objectively describes an aspect of the context in which trading takes 

place.  

In contrast, it is arguable that a subjective description of a trading forum need not be 

factual information and could instead be a creative work in which copyright may 
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subsist. The subjectivity of the description will not necessarily make the expression 

vague, or make it an expression that conveys opinions of human agents within the 

market participant. Consider circumstances where a product that is traded 

exclusively on one forum. In these circumstances, the ‘price’ of the product is factual 

information from the perspective of participants of the trading forum. However, from 

the broader perspective of the markets in which the trading forum competes, the 

price of that forum’s product is a description of its output. In particular, the exclusive 

trading operation produces a price that would not exist in the absence of the 

operation of that forum (given that no other forums trade the exclusive products). In 

this sense, the price is a subjective description of a trading forum.   

It is consistent with the public policy framework of copyright law that organic facts be 

publicly available, meaning that they form part of the communal commons. Since 

organic facts are necessarily produced by economic agents in aggregate, there can 

be no benefit in providing production incentives to individual agents by allocating 

private property rights. Furthermore, restricting access to organic facts may stymie 

production of products for which organic facts are essential inputs. Therefore, 

copyright should not subsist in organic facts. In particular, it should not subsist in 

price data that corresponds to trading between economic agents within a market, and 

thereby expresses the empirical reality of the market.  

However, it is arguable that copyright ought to subsist in other types of price data. 

Where the production of price is exclusive to a particular economic agent, it may be 

appropriate to reward their productive effort and provide incentives for such effort in 

the future. For example, where an operator conducts an exclusive trading forum for a 

product, the operation of that forum may effectively produce the price of the product. 

This is because such a price would not exist in the absence of the operation of that 

trading forum (an individual economic agent), and so it does not constitute objective 

factual information produced by economic agents in aggregate. Given that such price 

data may provide useful inputs for derivative products produced on broader markets, 

the absence of copyright protection may allow for free riding within the market which 

may undermine incentives for price production in the future.  

It is useful to consider the position of a former monopolist within newly deregulated 

gambling and financial industries. These industries are based on trading forums and 

so their former monopolists provide useful examples in this context. Where the 

former-monopolist retains an exclusive right to trade certain products, an exclusive 

trading forum may persist in a newly competitive industry. For example, totalisator 

operators may face competition from corporate bookmakers and betting exchanges. 
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While these latter two operators may offer products derived from the prices of 

totalisator products, they will not offer the primary products themselves as they are 

not licensed to do so. Similarly, financial exchange operators may face competition 

from alternative trading platforms that offer products based on the prices of 

exchange-traded products. The alternative structures may not be licensed to provide 

the same products as the exchange and so there will be products that are only 

exchange-traded and, in the case of a national exchange, may only be traded on one 

forum.  

The trading forums operated by Australia’s former-monopolists in gambling and 

financial sectors are far from lean organisations, both in terms of the administrative 

support they employ and the levies imposed on them by relevant regulatory 

framework.323 While large overheads may not be a problem in the context of a 

regulatory monopoly, they can impose a great burden on a former-monopolist in a 

deregulated and competitive environment, and so continuity of its product offering 

cannot be assumed. Therefore, where price data produced by an exclusive trading 

forum is considered vital to the industry as a whole, it may be necessary to provide 

incentives for the former-monopolist to continue production and to protect it from the 

competitive impact of free riding. Copyright provides such incentives and protection 

and so may be appropriate public policy in the context of a former-monopolist’s 

exclusive price data. 

 

4.2.3 The evolving concept of authorship  

An original work, as defined by copyright law, depends on the concept of 

authorship.324 This concept developed in a context where it was anticipated that 

individual (non-corporate) economic agents would use their creativity and effort to 

produce creative works. Restrictions on copying such works were intended to protect 

individual authors from having other individuals free-riding on, and profiting from, 

their productive effort. This was considered necessary because free riding would 

undermine the incentive to produce such works in the long run. By creating qualified 

monopoly rights as a means of incentivising creative output by individuals, the 

copyright regime supplemented the general profit incentives inherent in the free 
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market by providing specific additional incentives in relation to production of original 

work.  

However, over time since the introduction of the printing press, this foundational 

concept of authorship has been undermined and ultimately supplanted. Authorship 

as applied to individuals is far removed from the reality of corporate authorship that 

has come to dominate copyright enforcement in the common law world. The advent 

of the corporate author has spawned organisations engaged in the production of 

creative work and dependent on the protection of statutory monopoly rights to profit. 

Despite its prevalence, corporate authorship does not fit neatly into the underlying 

framework of copyright law. It is therefore unsurprising that issues of authorship arise 

in the context of new economy modes of production.    

Australian courts have long since departed from copyright’s emphasis on creativity, 

which has been the historical focus of copyright law in civil law jurisdictions. While the 

EU copyright regime emphasises moral rights as the ultimate protection of an 

individual author’s creativity, Australian copyright law focuses on productive effort. 

The distinct treatment of compilations by Australian courts, in which copyright may 

subsist with virtually no creative input, illustrates the centrality of productive effort in 

Australian copyright law.  

When dealing with compilations which, by their nature, tend to be labour-intensive 

and produced by workers within an organisation rather than a single individual, 

Australian courts have allowed more generous protection than comparable common 

law jurisdictions. This is illustrated by the contrast between the seminal compilation 

cases in Australia and the US, namely the Australian Federal Court’s Desktop 

Marketing decisions325 and the US Supreme Court’s Feist Publications v Rural 

Telephone Services.326 Both cases involved essentially non-creative, though labour 

intensive, compilations of telephone number listings. The Australian Court accepted 

the copyright claim on the basis of productive effort; the US Court denied the 

copyright claim for want of creative effort. As a consequence, a sharp distinction has 

existed between Australian and US copyright law for the past decade.   

A more recent decision of the Federal Court has considered copyright in relation to a 

compilation comparable to that of Desktop Marketing and, unlike the Desktop 

Marketing judgment, has dealt substantively with the issue of authorship. In Telstra v 
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Phone Directories, the claim failed for want of an identifiable author.327 It was 

established that the process by which the compilation was produced involved manual 

effort by employees and agents of the applicant and automated processes. However, 

these facts did not establish that the applicant was the author of the impugned work. 

(Given that such issues were not agitated in the Desktop Marketing proceedings,328 it 

is possible that the applicant in Telstra v Phone Directories may not have taken a 

rigorous approach to establishing authorship in its proceedings.)  

However, even if Telstra v Phone Directories suggests that Desktop Marketing was 

wrongly decided and Australian copyright law is to be brought into line with 

comparable jurisdictions in relation to compilations, this need not preclude a trading 

forum from authoring price data. Applying the analysis of facts above, telephone 

numbers and their corresponding owners are organic facts that exist independently of 

the productive effort of the directory compiler. By contrast, in the absence of price 

data compilation, it is arguable that no such prices exist with respect to the operation 

of the trading forum.  

In recent years, there has been substantial criticism of the overreach of copyright in 

the networked information economy. It has been argued that digital media allows 

enforcement of copyright on an unprecedented scale, and that limiting productive 

effort to a dominant minority represents a fundamental shift in human culture.329 

These arguments are most forceful in relation to ‘remix’ activities of non-commercial 

producers. It is argued that ordinary people (non-commercial economic agents) ought 

to be able to sample music, film and other cultural media and produce their own work 

to be circulated by an online platform. Where such remixed works are only viewed by 

family and friends, any free riding on the productive effort of the source materials’ 

authors appears minimal.  

However, with a remixed work that achieves a high profile, it is arguable that the 

‘remixer’ is able to profit as a consequence of the productive effort of other economic 

agents. Price data produced by a trading forum is unlikely to be used by a non-

commercial producer of works. Rather such data, produced by a commercial trading 

forum, is likely to be used by a similar forum to produce derivative products, and the 

copying and publication of the original price data may be a way of offering and 

promoting derivative trading products. The free riding arguments here are 
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unambiguous and it is difficult to see how copyright in these circumstances would 

impinge on expression by ordinary individuals or human culture generally. 

 

4.3 Policy interface of intellectual property and competition law    

The use of price data by competing trading forums may create intellectual property 

issues, and the exercise of intellectual property rights may in turn give rise to 

competition law issues. It is therefore necessary to consider the interface of these 

two regulatory regimes. Both intellectual property law and competition law are 

concerned with optimising the operation of markets, the former by incentivising 

productive effort and the latter by prohibiting anticompetitive (and ultimately 

inefficient) conduct. To the extent that they function to optimise market operation, 

these regulatory regimes have developed by reference to the concepts of economic 

theory. It is arguable that, in the interest of policy consistency, the application of each 

regulatory regime should fully take account of the economic theoretical basis of the 

other.   

 

4.3.1 Scope for tension between intellectual property and competition law    

At times, competition law can appear to work in opposition to intellectual property 

law.330 The latter confers exclusive (though qualified) rights on deemed property 

owners, while the former serves to mitigate the ability of participants to dominate 

markets through unilateral conduct or collaboration with other participants. Neither of 

the regulatory regimes is absolute – intellectual property rights need not create a 

monopoly in relation to the subject works or derivative products, and competitive 

markets may not be possible in some circumstances, such as markets within natural 

network industries. This means that, instead of setting absolute standards, 

intellectual property and competition law sit at opposite ends of a regulatory policy 

spectrum.  

Competition law broadly promotes competitive conduct by market participants, while 

intellectual property law creates temporary competitive distortions in the interest of 

better productive outcomes for the market in the long term.331 Both regulatory 

branches are concerned with the operation of markets; the current dynamic between 

existing participants as well as projected changes to structure in the future, including 

consolidation and new entrants. Therefore, the challenge of striking an appropriate 
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balance between the policy objectives of intellectual property and competition law 

may be reduced to finding a coherent narrative regarding the regulation of markets. 

Historically, the Australian copyright regime contained its own prohibitions on 

anticompetitive conduct. Over time, these copyright-specific prohibitions diminished, 

with the effect that more copyright issues would fall within the scope of general 

competition law enforcement, magnifying the interface between the two regulatory 

regimes.332 Competition law has been utilised by copyright lawyers to test the 

boundaries of intellectual property rights. The competition law prohibition on misuse 

of market power can be used by market participants to gain access to essential 

facilities,333 and so is arguably a means by which access to intellectual property can 

be sought via competition law.334 This is illustrated by Federal Court decisions 

involving the ASX asserting intellectual property rights in its price data, and the 

competition issues that flow from that.335   

While Australian courts once considered that there was a distinction between the 

economic concept of market power and other sources of power such as property 

rights,336 the High Court has since recognised that Australian competition law 

contemplates circumstances in which exercise of intellectual property rights amounts 

to misuse of market power.337 Insofar as intellectual property rights are asserted to be 

a source of market power, they must give rise to substantial power in relevant 

markets.338 Having established this, the power must be used for a proscribed 

purpose, which refines the scope for contravention further. For example, while 

intellectual property rights can be legal barriers to entry,339 the mere refusal to licence 

intellectual property is unlikely to amount to misuse of market power in Australia.340 

In the US, as in Australia, the mere refusal to licence intellectual property rights will 

not necessarily amount to a contravention of competition law’s restrictions on the 
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exercise of monopoly power.341 However, in exercising its intellectual property rights, 

an owner is subjected to the same competition law scrutiny and may be considered 

to be exercising monopoly power in circumstances involving intellectual property 

rights. For example, the US Supreme Court has determined that a powerful market 

participant was exercising monopoly power where it reversed a past policy of dealing 

with a rival in relation to its intellectual property.342 As in Australia, the balance 

between intellectual property and competition law is achieved by subjecting 

intellectual property rights to the general competition regulatory regime and 

assessing contraventions according to particular circumstances.  

In the EU a mere refusal to licence intellectual property need not amount to abuse of 

a dominant position.343 However, refusal to licence may contravene the EU 

equivalent of Australia’s prohibition on misuse of market power when combined with 

other conduct.344 The European Court of Justice has held that this may occur in 

‘exceptional circumstances’,345 and the EC Commission subsequently adopted a 

modified test for determining whether refusal to licence constituted abuse of a 

dominant position.346  

The essential facilities doctrine has provided competition law access to intellectual 

property in the EU. This doctrine was applied by the EC Commission to determine 

that Microsoft’s refusal to licence its intellectual property amounted to leveraging of 

market power in contravention of EU law. 347 In relation to fees charged for the supply 

of UK racing industry data, it was determined at first instance that the supplier had 

engaged in excessive and unfair pricing, discriminatory pricing, and unreasonable 

refusal to supply in relation to an essential facility, in contravention of both EU and 

UK competition law.348 In reversing the decision and finding that the supplier had not 

engaged in anticompetitive conduct, the UK Court of Appeal noted that differential 

pricing is discriminatory by definition, but did not necessarily contravene competition 

regulation.349  
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As with Australia and the US, it is on a case by case basis that the interface of 

intellectual property rights and competition regulation is managed under EU law. This 

allows decision-makers to balance the respective policy regimes in the interest of 

equitable and efficient markets. Therefore, consideration of intellectual property and 

competition issues associated with price data necessarily involves analysis of how 

markets operate under various regulatory regimes.   

 

4.3.2 Economic theory underpinning intellectual property and competition law 

regimes      

The intellectual property regime is based on economic theory and therefore on the 

concept of a market. Economic theory prescribes appropriate incentives in order to 

achieve optimum resource allocation. Generally such incentives are provided by the 

law of supply and demand, however, this can be compromised where it is possible 

for some market participants to free ride on the productive effort of others. In these 

circumstances, the demand signal will be muffled as a consequence of the supply of 

free riders supressing price, and this will undermine incentives for future innovation 

and production. In these circumstances, the grant by the state of a temporary and 

qualified monopoly may supplement incentives so as to encourage development and 

innovation. 

The concept of a market depends on the concept of competition. Competition 

between prospective counterparties is what distinguishes a market transaction from a 

bilateral trade. The opportunity for an alternative counterparty on at least one side of 

the transaction characterises the context in which that transaction takes place as a 

market.350 An understanding of competition within markets is therefore critical to 

market theory, just as market theory is critical to the formulation and application of 

competition policy and regulation.351  

However, the market concept utilised by competition law analysis does not strictly 

correspond to that of economic theory.352 In Australian competition law, there is 

distinct divergence between the pure economic concept of a market and the market 

concept applied for the purposes of the competition regime. While the economic 

definition of market power focuses on ability to keep prices above competitive levels, 
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the definition within competition law regimes focuses on interdependence and the 

limitations imposed on the economic freedom of other market participants.353  

For the purposes of Australian competition law, a market is a field of actual and 

potential transactions between buyers and sellers amongst which there can be strong 

substitution.354 In contrast to industries, which are defined by types of production, 

markets are defined by types of transactions.355 The transaction, therefore, is the 

basic unit of the market. In applying competition law, it is necessary to define markets 

using established legal principles, as distinct from economic theory.356 Competition 

analyses relate to the impact of conduct, either past or proposed, on relevant 

markets. Market definition therefore features at the beginning of any competition law 

inquiry, and the process of definition is dictated by the issue at hand. Relevant 

markets are identified in relation to impugned conduct; competition law does not 

define markets in the abstract, and in this respect market definition for the purpose of 

competition law is distinct from the market concept defined by economic theory.357  

 

4.3.3 Market definition: strict economic theory vs. competition law principles      

The commonly understood concept of a market is a trading forum. Through the 

forum, buyers and sellers find each other and trade products. For each product within 

the forum, the aggregation of offers and acceptances form the price at which the 

product is traded on the forum. This common market concept is central to economic 

theory - sellers seek maximum price for products and buyers seek minimum price, 

and price settles at the intersection of their respective marginal benefits. This 

happens because formation of market price occurs at the meeting point of 

successive offers from buyers and sellers. This concept of a market as a simple 

trading forum is intuitive from both theoretical and practical perspectives,358 and may 

therefore be measured in terms of four qualitative and quantitative parameters: 

1. what is traded (product); 

2. where trading occurs (geography);   

3. who trades (function); and  
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4. when trading occurs (time). 

For the purpose of economic theory, markets are characterised by the existence of 

one price.359 The law of one price holds within a market because price discrepancies 

are dissipated through arbitrage trading strategies by participants.360 Inherent in the 

law of one price is the assumption that products within a market, that need not be 

identical, are nonetheless substitutable from the perspective of market participants, 

which is why the market products are uniformly priced. In this sense, the economic 

concept of a market takes product quality for granted, and does not explicitly define 

the boundaries of a product dimension in relation to the market.  

The concept of product substitutability is bound up in the concept of uniform price; it 

is only possible for various products to sell for a single price (by virtue of assumed 

arbitrage between markets) if those products are substitutable for one another. 

Therefore, markets defined under economic theory assume product uniformity even 

though product characteristics may vary across the market. To this extent, the market 

concept under economic theory focuses on the concept of price at the expense of the 

concept of product. Similarly, economic theory assumes spatial, functional and 

temporal uniformity of markets insofar as arbitrage negates the impact of any 

relevant discrepancy. Where there is one price, trading is relevantly uniform.  

That markets defined using economic theory hinge on the one price principle makes 

them appropriate for the theoretical underpinning of intellectual property law. The 

conferral of property rights in creative works, and the licensing arrangements that 

flow from such, is concerned with the return authors obtain (i.e. the price they are 

able to charge for their works). While copies may be produced and demanded by 

consumers, intellectual property rights create a price disjunct within a market 

between the creator of a work and its copiers. There need not be any material 

difference between the original and its copies, other than their characterisations as 

such. Price is the essence of an intellectual property regime because the purpose of 

such a regime is to create incentives for productive effort. It is for this reason that 

intellectual property rights rely on the economic concept a market.   

In contrast to the markets of economic theory, a competition law market is defined as 

a field of transactions where substitution between products is sufficiently close.361 

Relevant markets are determined by reference to specific market dimensions that 
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correspond to the parameters inherent in economic market theory, namely; product, 

geography, function and time.362  

Market dimensions may be interdependent, and increasingly so over longer time 

periods.363 Product is by far the most significant of the market dimensions considered 

under competition law principles.364 In contrast to markets defined under strict 

economic theory, where the product dimension is assumed in order to consider price 

consistency, competition law principles treat the determination of relevant products 

as part of the market definition inquiry, as with the other dimensions of geography, 

function and time. Substitution dictates the boundaries of relevant markets for the 

purpose of applying competition law. While price correlation can be used to identify 

economic markets, it is not sufficient to establish a market defined within the 

competition regime.365 This is because it fails to take account of supply-side 

substitution which is critical to defining markets under competition law principles.366 

Markets defined by application of economic theory are therefore limited for the 

purpose of competition law analysis.367  

 

Conclusion to Part 4  

Part 4 has provided a detailed analysis of price data. It has defined the concept of 

price and considered the role of price, as compared to other types of information 

flows, within markets. It has outlined alternative characterisations of price as with a 

record of a market’s operation (in which copyright cannot subsist) or as manufactured 

facts of certain types of markets (in which copyright can subsist). Part 4 has also 

explored the policy interface of intellectual property law and competition law.  

The analysis of Part 4 suggests that a price data copyright claim will be suitable case 

study subject matter that will allow exploration of market definition and the interface 

of two regulatory regimes; intellectual property and competition law. Before reaching 
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this case study in Part 6, it is necessary to consider the theoretical basis for 

matryoshka market authorship and the conceptual consequences for competition law 

analysis. Part 5 will consider how a trading forum may be appropriately characterised 

as the author of price data, and the analytical implications of the discrepancy 

between market definition under strict economic theory, as compared with market 

definition under principles of competition law.  
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5. Theoretical basis for matryoshka market authorship 

and conceptual consequences for competition law 

analysis    

 

Introduction to Part 5  

Part 5 will outline alternative characterisations of trading forums that relate to their 

capacity to author price data. It will first consider the ‘market’ characterisation 

whereby which the trading forum is governed by an invisible hand and tends towards 

standardised products and trading strategies. Markets manifest order insofar as 

products and trading strategies become standardised within a trading forum over 

time. This order is recognised by economic theory in the concept of a market’s 

‘invisible hand’. Part 5 will next consider the ‘firm’ characterisation whereby which the 

trading forum is governed by a controlling mind and tends towards innovative 

products and outcomes. Firms also manifest operational order, and this is more 

readily attributed to the structure of the organisation, which is described as the firm’s 

‘controlling mind’ under legal principles.  

It is arguable that a matryoshka trading forum that has transitioned from being ‘the’ 

market to merely ‘a’ market resembles a firm more than it does the economic concept 

of a market. This suggests that matryoshka market production resembles the output 

of a controlling mind more so than it does the consequences of an invisible hand. 

This has implications for the scope for copyright to subsist in matryoshka market 

price data, and for the competition law issues that may flow from such.  

Part 5 will explore case law involving price data in the context of the regulatory 

regimes of intellectual property and competition law, and outline how use of market 

subsets and submarkets may assist analysis in this regard. This will lay the 

foundation for the hypothetical case study to follow in Part 6.   

 

5.1 The invisible hand of the market   

The invisible hand of the market, as devised by the economic theory of Adam Smith, 

manifests the inherent order of markets. Markets are composed of individual 

economic agents that can appear to be connected only by the institutions that govern 

the trading forums in which they participate, such as regulatory regimes. However, on 
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closer inspection, the aggregated activities of these agents suggest an 

interconnectedness that is consistent with collective activity. This is manifest in the 

process by which new financial trading products are developed; they may be exotic 

when first introduced to a trading forum but over time they are standardised to make 

them more readily tradable within the forum. This is a self-reinforcing process that 

leads to highly liquid (frequently traded) standard products and user-friendly trading 

strategies. 

 

5.1.1 The unconscious ordering mechanism manifest by a market  

It is possible to identify a theoretical ordering mechanism within the activities of an 

economic organisation. Order manifests itself through the appearance of a guiding 

mechanism by which components of an organisation are coordinated to productive 

ends.368 Within a firm the components are workers and management, while within a 

market they are independent economic agents, which can be natural individuals or 

firms.  

Economics is an empirical discipline and it is by observation of the order manifest by 

economic organisations that principles of economic theory are formulated and 

confirmed.369 Organisational order is also a premise for attribution of responsibility to 

an organisation as a whole. An example of this is corporate liability in relation to 

actions of a firm’s individual employees or agents. In a less overt way, regulatory 

intervention may be justified on the basis that certain market forces have been 

‘responsible’ for undesirable outcomes in terms of resource distribution. These 

examples illustrate that the concept of organisational order is a familiar one.  

In attributing order to an organisation’s activities, time is critical. When order is 

assumed prior to operation of the organisation, it is predictive. For example, the 

managerial hierarchy of a firm is, which is the controlling mechanism of the 

organisation, is able to formulate and execute an operational strategy. It does this by 

a plan of coordinated action using each of the components of the organisation. In 

these circumstances, the order of the organisation is actual control or ‘conscious’ 

order.  

In contrast, the order of a market cannot be discerned before the market commences 

operating. While predictive principles may be distilled from its operation over time, 

the ordering mechanism of a market is, insofar as it manifests itself after the event, 
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explanatory in relation to the seemingly coordinated action of the autonomous 

components. In this sense, a market’s order is unconscious. The concept of the 

market’s invisible hand,370 which represents an unconscious ordering mechanism, is 

consistent with the notion that markets, particularly financial markets, reflect 

underlying economic reality.371 While the invisible hand may work via institutions, 

procedures, rules and customs, as well as intelligent actors,372 there is no 

predetermined plan that coordinates separate components – individual economic 

agents will ultimately act in their own interest, rather than the interest of the market.  

The unconscious order of a market is obvious in relation to cross-border markets 

where there is no obvious governing body. For example, the invisible hand of the 

market has been attributed to the adjustments that occur when money flows from one 

country to another, namely currency appreciation in the foreign exchange market and 

asset price increase.373 However, it is beyond the control of any national government, 

or any relevant international governing body, to make these adjustments. They occur 

unconsciously through the ordering mechanisms of markets.  

To the extent that markets reveal underlying reality, they provide information to 

agents and facilitate efficient allocation of scarce resources. Flowing from this is the 

efficient capital market hypothesis, which equates a market’s efficiency with its 

capacity to process and provide information.374 By aggregating and processing 

information, markets are able to reveal underlying realities that may otherwise be 

obscured, thereby providing critical information to prospective traders. This occurs 

because the self-interested agents that compose a market each have incentives to 

make accurate predictions regarding the position of the underlying value of traded 

products.  

Aggregate predictions are reflected in market price. To the extent that a market is 

constituted by numerous and diverse participants, the aggregation of autonomous 

self-interested predictions will tend to approximate the ‘actual’ value of the traded 

products, measured against some external standard. For example, financial markets 

may predict the underlying states of affairs of the companies for which securities are 

traded. This value will be immediately reflected in the price of the share price, but the 
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company’s state of affairs may only be confirmed at a later date by painstaking 

inquiry.375 

Of course, financial markets are not perfectly accurate in terms of assessing the 

underlying value of companies. The extent to which some securities are overvalued 

and some undervalued (which enables investors to profit) reflects the extent to which 

actual information efficiency diverges from perfect theoretical efficiency. Most 

immediately, the divergence results from the discrepancy between publicly available 

information and private or insider information.376 Therefore the accuracy of a market, 

or the effectiveness of the invisible hand, is limited. In particular, while it may be 

suited to certain types of assessments, it may be weaker in relation to other types of 

assessments, such as predicting major crashes.377  

However, while the invisible hand may be limited in relation to predicting sharp jumps 

that constitute a dramatic shift from the historical position, financial markets have 

nonetheless, perhaps paradoxically, incorporated awareness of such events into 

theoretical models. The 1987 ‘Black Monday’ crash fundamentally altered dominant 

option pricing models in a way that reflects a general and disproportionate 

expectation of such events. This expectation did not exist prior to the crash; rather 

the events of October 1987 fundamentally changed the information processing 

mechanism of financial markets. Here, the limits of market accuracy are apparent – 

the market expects major crashes more often that historical analysis suggests they 

are likely to occur, and this is reflected in the prices of products that hedge the risk of 

such crashes.  

Therefore, the unconscious accuracy of the invisible hand, while remarkable for its 

ability to reveal underlying reality, is subject to the constraints brought about by 

individual decisions markers. These decision makers, while diverse and useful in 

aggregate, are each subject to biases and limitations that necessarily restrain the 

accuracy of the market as a whole.378  
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5.1.2 How unconscious order leads to trading product standardisation    

The market controlling mechanism, Adam Smith’s invisible hand, is manifest in the 

process by which traded products germinate and flourish (or wilt and disappear) on 

trading forums. This process is illustrated by the lifecycle of a nominal commodity 

and its derivative financial products. At the most primitive stages of trading, the 

commodity may be traded between economic agents by private agreement in the 

absence of any organised trading forum or market for the commodity. Such private 

agreements to trade the commodity will be struck at the convenience of the parties, 

rather than at a particular location and time as nominated by an externally 

administered forum.  

After bilateral trading arrangements increase and the number of potential 

counterparties grows, a spot market will emerge. Spot market development can be 

hastened or improved by regulatory intervention, which may involve the 

implementation of an ad hoc trading forum at a physical location, this being a 

traditional bazaar or marketplace. As marketplace trading increases, meaning that 

the market becomes more liquid, it may be more efficient to administer trading by a 

rigid forum, such as an exchange. A better organised forum is likely to increase 

participation and therefore market liquidity, and so there will be incentives for 

stakeholders to promote a formal exchange.  

Once trading of the commodity, being a primary product, has achieved a degree of 

liquidity, secondary trading may emerge. Secondary trading germinates from bilateral 

trades between parties in a similar fashion to primary trading, and ultimately develops 

into an externally administered trading forum or marketplace either alongside or 

separate to that of the primary commodity.  

The initial rationale for secondary trading by primary market participants is to hedge 

the risk of primary trading, the former taking place in real time on a spot market. This 

occurs by trading derivative products which provide for the primary commodity to be 

supplied at a future date under specified terms. Derivative contracts allow primary 

market participants to lock in a fixed price to mitigate the risk of spot volatility in the 

future. However, secondary markets are also attractive to speculators, particularly as 

they become more mature. Such speculators need not participate in the primary 

market, as they can use derivatives trading to secure a profit.  

When a primary commodity market is immature, hedging arrangements tend to be 

limited. Primary market participants will seek to hedge specific primary commodity 

supply transactions rather than general exposure to the primary market. Hedging 
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arrangements will be inextricably linked with primary market transactions, so much so 

that they may be embedded in primary transactions, for example an option to 

purchase additional quantities of the commodity at a later date for a fixed price. While 

in the early stages of a commodity market’s development, hedging arrangements 

may technically consist of separate transactions, they are unlikely to be viewed as 

such for the purpose of competition analysis. Rather, these hedging transactions 

would be considered ancillary and therefore linked to the primary transactions, 

negating the existence of a separate secondary market.379  

However, as the primary market matures and spot trading increases, hedging 

strategies become increasingly complex. At some point, hedging arrangements will 

cease to be merely ancillary to primary market transactions. At this point, the 

secondary products are decoupled from the primary transactions and an over-the-

counter (OTC) secondary market has emerged. 

As secondary trading progresses in OTC markets, derivative products appear with 

diffuse characteristics. However, over time and with repeated supply transactions by 

market participants, certain products become standardised such that they are 

suitable for trading on a centrally administered forum. Such products may therefore 

be listed on a financial exchange.380 This standardisation process occurs in the 

absence of centralised coordination and through the actions of disparate OTC market 

participants.381 Once suitably standardised products are listed on exchanges, their 

liquidity is the consequence of mass uncoordinated action. Trading product 

innovation, which is a prerequisite to the success of capitalism,382 therefore manifests 

the unconscious ordering mechanism of markets. It is a mechanism observable from 

the aggregate activities of participants, but not from the self-interested objectives of 

autonomous participants.   

A prominent global example of this standardisation process is provided by ISDA 

agreements, the dominant form of financial derivative agreement within commodity 

markets globally.383 The ISDA format involves a master agreement between two 

counterparties that are likely to be entering into various derivative contracts in the 

future. The master agreement is intended to set out standard terms of derivative 

trading between the parties. There is likely to be a degree of uniformity across master 
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agreements between a certain party that writes derivative and its various 

counterparties. To this extent, the suite of master agreements constitutes the 

‘standard’ terms of derivative trading with that counterparty.  

However, each derivative trade is implemented using a confirmation agreement that 

relates to the master agreement between the relevant counterparties. In theory, a 

confirmation will merely affirm the terms of the master agreement, with special 

provisions made only in exceptional circumstances. However, in practice, the trading 

strategies of a derivative writer will evolve over time such that certain terms that may 

not have been included in a master agreement will be included in confirmations with 

particular counterparties as a matter of course. In addition, the non-derivative writer 

counterparty may require its own special provisions, altering the ‘standard’ terms of 

trade under a master agreement further. ISDA agreements therefore illustrate the 

process by which, and ‘exceptional’ terms, initially included in only a few 

confirmations, become standardised and therefore common trading terms.  

A recent local example of financial product standardisation is in relation to contracts 

for difference (CFDs), the ASX introduced in November 2007, prior to which, they 

had only been available in Australia in the OTC market.384 CFDs are comparable to 

spread betting and have been widely adopted worldwide for the purpose of 

speculative trading strategies.385 It is therefore unsurprising that they would be 

sought by Australian traders employing creative strategies to hedge risk or secure 

profit. The evolution and standardisation of CFDs, both within Australia and globally, 

illustrates the advent of speculative trading strategies, and suggests that financial 

product evolution can provide important signposts to broader financial trends. 

 

5.1.3 When trading practices of financial forums converge with theoretical 

pricing models     

The development of pricing models within financial sectors illustrates the way in 

which markets can adapt so as to approximate predictions produced by financial 

theory. By converging with theory in this way, a market can make an otherwise ill-

fitting model reasonably accurate. A useful example of this process is provided by the 

advent of the dominant option pricing model used in global financial markets today, 

namely the Black-Scholes model.386 Prior to the introduction of this model, option 
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pricing models were difficult to work with because relevant parameter values could 

not easily be measured.387  

In contrast, the Black-Scholes model provided a user-friendly tool for pricing options. 

Options are a common type of financial derivative. For example, an option may allow 

its buyer to purchase a given quantity of a commodity at a given price at a specified 

date in the future. The reasoning behind the Black-Scholes model was intuitive; 

under certain assumptions, the value of an option will depend only on the price of its 

underlying securities, time and certain known constants. This creates the possibility 

for a hedged position (long position in the underlying securities, short position in the 

option) which depends on time and the value of the constants but not on the price of 

the securities. This meant that the model was able to price options independently of 

the value of their underlying securities.388 The model did require an input value for the 

volatility of the underlying securities, but traders were able to imply such a value from 

past price movements. It therefore provided a much easier means of pricing options, 

as compared with the existing tools of financial theory at the time it was introduced.   

Financial modelling using the Black-Scholes formula provided a ready means of 

talking about complex financial products.389 While the assumptions regarding market 

conditions underpinning the model were inaccurate when it was devised in the early 

1970s,390 financial markets developed so as to be consistent with the model’s 

assumptions. These developments resulted from enhanced price dissemination and 

transaction processing due to improved technology and by the general liberalisation 

of options trading as a consequence of free market economics as well as the 

legitimisation of options themselves through pricing theory.391 The model affected the 

way new market participants thought and talked about options. Existing participants 

who doubted models where nonetheless obliged to use it as its use became more 

widespread. As Black-Scholes approached financial market verisimilitude, the 

discrepancy between its results and empirical prices narrowed.392 The model 

therefore created a performative loop between theory and reality.393 

Given that the Black-Scholes model depends on the volatility of the underlying 

securities, a concept of ‘implied volatility’ was initially calculated iteratively by 

reverse-application of the model using observed option prices. This effectively 
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reduced option trading to a single common metric, as opposed to dependency on 

different changing, prices, puts and calls, expirations and strike prices for different 

stocks.394 Over time, the subject of the trading of options became volatility itself, the 

one free parameter of the model.395 Option prices would reflect the volatility of the 

underlying securities, with options for more volatile securities being more 

expensive.396  

The Black-Scholes model predicted a flat-line relationship between implied volatility 

of the underlying stock and the strike price of the option, and this prediction became 

increasingly accurate over time.397 After the 1987 crash of financial markets across 

the world, the flat-line relationship between option price and underlying securities 

price volatility was replaced by a ‘skew’ which captured the market’s anticipation of 

future crashes and consequent higher value placed on out of the money put options. 

This means that, if the model is correct, then the market has been wrong since 1987 

(since the volatility graph should be a flat line and not a skew), and if the volatility 

skew is correct, then the market was wrong before 1987.398 The volatility skew 

illustrates the two-way relationship between theory and practice that is manifest in 

finance. A theoretical model that is readily comprehensible and widely adapted can 

change trading practices, and these practices can in turn change the model.   

The evolution of pricing models within financial theory illustrates the unconscious 

coordination effected by a market’s invisible hand. Development occurs in the 

absence of centralised planning and in ways that are only identifiable in retrospect. 

Market order is a necessary premise of financial modelling, as it would not be 

possible predict price movements that were truly random. By mapping and predicting 

coordinated action by market participants, option pricing using the Black-Scholes 

model drew focus away from individual participants and towards the market in its 

entirety.399 Financial theory is therefore the ultimate affirmation of unconscious 

accuracy inherent in markets.  

 

5.2 The controlling mind of the firm    

In contrast to a market’s unconscious ordering mechanism of an invisible hand, a firm 

is ordered by a ‘conscious’ ordering mechanism in the form of a controlling mind. The 
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controlling mind concept is a construct of legal theory and enables a corporation to 

be held legally responsible for the actions of its employees or agents in certain 

circumstances. The posited conscious order of a firm is manifest in process by which 

traded products evolve across existing markets and function as the basis of new 

markets. Conscious order reaches a pinnacle when the development of such traded 

products feeds back on itself so as to influence real-world outcomes.    

 

5.2.1 The conscious ordering mechanism manifest by a firm   

The legal concept of a ‘controlling mind’ is used to attribute to a corporation 

responsibility for the acts and omissions of its agents. The premise of corporate 

liability is that an organisation can be effectively controlled so as to comply with 

regulation, and therefore held to account for instances where it fails to do so.400 To 

the extent that regulatory compliance demands awareness and control of the 

activities conducted within a firm, the concept of the controlling mind assumes 

conscious organisational order. While pursuing objectives that are confined by the 

scope of their role, the components of a firm nonetheless operate in accordance with 

an overriding plan so as to collectively achieve predetermined objectives. This occurs 

by each component fulfilling its function as dictated by the overriding plan.  

In conducting activities within a market, a firm operates by strategic behaviour and in 

response to changing conditions. The firm acts as a whole, in a manner comparable 

to an individual, and this requires conscious coordination of its components by the 

controlling mind. From this perspective, firms sit alongside individuals as fundamental 

market operatives. However, given their size relative to most market participant 

individuals, firms tend to be the focus of legal analysis of markets for the purpose of 

devising and applying regulatory regimes.    

Intelligent economic agents pursue self-interested objectives within markets. When 

individuals and firms engage in trading, they are concerned with profit, not with their 

impact on the forum in which their trading takes place. In this sense, an agent’s 

perspective, and therefore its conscious controlling mechanism, has limited ability to 

individually effect change within a market. Agents may well be conscious of the forum 

in which they trade, but they are motivated by the objective of improving their own 

position within that forum rather than its operation as whole. In this sense, they do 
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not consciously affect the development of the forum over time, and therefore have 

limited knowledge as to how the forum is likely to develop over time.  

The limitations of market participants’ perspectives necessitate the function of the 

price mechanism. Price is a critical manifestation of market order and the search cost 

it saves is the reason why economic agents will favour market participation over 

bilateral trading arrangements.401 The individual controlling minds of agents 

contribute to the price mechanism by agreeing to trade in accordance with perceived 

value. The repeated application of this process works to shift scarce resources to 

where they are most valued, and hence the market acts as an allocating mechanism. 

In so doing, it manifests order, but the ordering mechanism of the market is 

superimposed on the controlling minds of its participating agents. Unconscious 

market order is therefore at one remove from the conscious order of the agents that 

operate within it.402  

Identifying order at various levels of removal from the relevant action of economic 

agents is a useful means of contrasting the character of a market with that of a firm. 

In particular, it provides a means of illustrating the critical difference between ‘the’ 

market and ‘a’ market. This situation may arise when a participant of a broader 

market, such as a gambling or financial market, is a trading forum operator. The 

trading forum is a (broad) market participant yet operates a market constituted by a 

trading forum. If the trading forum was being operated in isolation, it would appear 

market-like to be ordered by an invisible hand. Yet, as a participant of a broader 

gambling or financial market, the trading forum appears firm-like to have a controlling 

mind.   

The character of a trading forum as market-like or firm-like, and implied ordering 

mechanisms of either an invisible hand or controlling mind, has implications for the 

characterisation of the price formation process and the legal rights attached to price 

data.  A firm may be an author and can engage in anticompetitive conduct but a 

market cannot. Copyright protection applies to economic agents, individuals and 

corporations, not to entire markets, which lack the conscious control to be capable of 

exercising such rights. A firm can exercise copyright because it acts in conscious 

pursuit of its interests. In contrast, the unconscious ordering of a market’s invisible 

hand could sensibly be described as the author of a creative work, much less be 
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capable of exercising rights flowing from such authorship. Both the concept of 

authorship and the prohibitions on anticompetitive conduct presuppose a conscious 

agent.  

In one sense, price within a trading forum may be said to be formed by the invisible 

hand of that trading forum. This argument would be stronger in the case of a 

regulatory monopolist trading forum in a pre-deregulated gambling or financial 

industry. In these circumstances, the trading forum would constitute ‘the’ market for 

products that are traded exclusively on that forum and copyright could not subsist in 

data recording the price of these products.  

However, in another sense, price may be described as being formed by the 

controlling mind of trading forum, in which case that firm may claim copyright in the 

price data it produces. This may be arguable if the trading forum was a former 

regulatory monopolist in a partially or newly deregulated gambling or financial 

industry and was competing with new entrant trading forums that were supplying 

derivative products. In these circumstances, the trading forum would merely 

constitute ‘a’ market within a broader market for gambling or financial trading forums.    

 

5.2.2 How conscious order leads to trading product innovation   

The conscious ordering mechanism of a firm is manifest in the innovative process by 

which they develop new products for trading in the markets in which they participate. 

Innovation serves to meet the demand of economic agents that seek improved 

products to better meet their trading needs. In developing new products, firms also 

have an interest in attracting desirable counterparties by distinguishing their products 

from those of other market participants. Competitive tension therefore aids the 

product development process within trading forums.  

Through innovation of firms, products are implemented and adapted such that they 

evolve over time and change the markets in which they are traded. Firms are more 

likely than individual (non-corporate) economic agents to have sufficient scale to 

impact the market as a whole by virtue of the trading strategies it conducts. In some 

cases, new products are widely adopted and become standardised as they are 

traded in large volumes by many market participants. Standardisation may enable 

new products to penetrate other existing markets, or to even spurn the development 

of separate new markets.    
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Arbitrage trading strategies have been the basis for much trading product evolution 

within global financial markets in recent years. The exploitation of price discrepancies 

between different spot markets, or within the same spot market over time, has been 

possible in increasingly creative ways through the introduction of exotic new 

derivative products. Increased arbitrage trading has been accompanied by increased 

use of leverage by financial market participants. Leverage is a natural complement to 

arbitrage, as price discrepancies are typically too small to be significantly profitable 

without leverage. Just as leverage increases the capacity for profit, it increases risk 

of loss.403  

Leveraged arbitraged strategies peaked in the late 1990s when they were employed 

by hedge funds to achieve huge profits and spectacular losses. One prominent US 

hedge fund pioneered strategies and new products that were wildly profitable. In 

doing so, it inspired other market participants to imitate its highly successful (and 

seemingly risk-less) trading strategies. However, once the products were 

standardised and widely adopted, they destroyed the price discrepancies upon which 

their profitability depended.404 The response of the hedge fund was further product 

innovation, with new and increasingly leveraged products. This created systemic risk 

that there would be insufficient market liquidity to unwind positions if required to do 

so as a result of diminished confidence in the market. The consequences of many 

market participants simultaneously having large and relatively illiquid positions were 

predicably catastrophic.  

It is arguable that trading product innovation requires regulatory guidance, so as to 

guard against financial disasters that may result from the introduction of overly risky 

new products. The prominent financial disasters of recent years provide support for 

the argument for such regulatory intervention.405 The objective of such regulatory 

guidance would be to cultivate stable and robust markets and protecting those 

markets from trading strategies that may undermine confidence in the long term. 

Equally, by constructing specific new markets through regulatory framework, new 

products may be introduced so as to displace less desirable products that are less 

well suited to efficient resource allocation.  

For example, in certain Australian energy sectors, primary commodity markets have 

been restrained by the absence of developed secondary financial markets. 

Secondary markets provide a means by which primary market participants can hedge 
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their exposure to spot price volatility, and therefore bear the risk of short term supply 

arrangements. In the absence of liquid secondary markets, primary market 

participants tend to enter into long term supply arrangements and joint ventures. 

However, these long term arrangements are self-reinforcing insofar as they 

effectively hinder the development of secondary markets. They do so because, in the 

absence of unhedged exposure, primary market participants will have no need to 

enter into short term secondary financial arrangements.406 This long term supply trap, 

which stymies the development of both secondary markets and the relevant primary 

markets, could be broken by regulatory intervention. A secondary market could be 

artificially constructed by establishing a trading forum and appropriate listed 

products.407   

Artificial market construction is a potential means of effecting regulatory control of 

greenhouse gas emissions. Emission trading schemes construct a market by 

creating both new products and new participants. The new products may be permits 

or certificates that enable the holder to produce emissions, for example, during the 

productive processes of their business. The new participants will tend to be economic 

agents who engage in certain activities, for example participants of certain industries 

where emission of greenhouse gases is part of common productive processes. By 

effectively mandating participation in a new trading forum,408 along with the rules of 

operation of that forum, a market for the new products can be artificially implemented 

with immediate liquidity.  

Yet this seemingly perfect product standardisation brought about by artificial market 

construction may be compromised by associated secondary markets, which 

inevitably accompany the growth of such primary markets. Within secondary 

markets, both participants and non-participants of the primary market trade derivative 

products that provide additional flexibility in relation to primary market trading 

arrangements, as well as opportunities for increased risk-taking and corresponding 

profit. The secondary products that are used as ancillary to the (standardised) 

primary product illustrate the continuous innovative processes that are manifest 

within trading forums.   

Trading product evolution is inextricably linked to the controlling mind of a firm. 

Innovation requires initiative that cannot be provided by a market; a firm must devise, 
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 This has been identified by the ACCC in relation to Australian natural gas markets; ACCC 2009d, p ii-iii.  
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 Such an exercise would require extensive planning, as the Californian initial experiment with electricity 
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develop and test a new product, refining it to the point where it is viable to attract 

sufficient liquidity in the marketplace. Therefore, the characterisation of an 

organisation as market-like or firm-like has important implications for whether it can 

be considered to be innovative or not. When ‘a’ market is a trading forum that was 

once ‘the’ market for certain exclusively traded products, characterisation of product 

innovation is complicated further. A market tends toward product standardisation, 

which a firm seeks to innovate and improve its product offering for the purpose of its 

participation in a broader market. A matryoshka market therefore appears to be 

transitioning from a standardising function to an innovative function.  

 

5.2.3 When trading practices of gambling forums converge with real-world 

outcomes of wagering events    

Event derivatives are fundamentally different to commodity derivatives. Where a 

financial product’s value is derived from the price of an underlying trading product, 

this will be affected by real-world events to the extent that the events affect the price 

of the underlying commodity. However, the only event that is directly linked to the 

derivative product is the obligation for delivery at a future date. This event is specific 

to the product, and is created by the product. The product’s value is not dependent 

on any external real-world events other than the delivery date.  

In contrast, the value of an event derivative is directly dependent on real-world 

occurrences at future dates. Future events affect the value of event derivatives 

directly, rather than through the value of underlying trading products. It is therefore 

the linking of traded products with real-world events (that exist independently of any 

trading forum) that distinguishes prediction markets from other trading forums. Event 

derivatives are traded in predictive markets, which have documented accuracy in 

predicting real-world events.409  

Larger and more diverse decision markets tend to be more accurate. The explanation 

for predictive markets is that, when there are sufficient decision-makers of varying 

perspectives, individual judgment errors will tend to cancel each other out such that 

the overall determination of the group corresponds more closely to reality than it 

would with a small narrow group of decision-makers.410 By this logic, larger trading 

                                                 
409

 Predictive markets may be defined as ‘forums for trading contracts that yield payments based on the outcome of 
uncertain events’; Arrow, Forsythe, Gorham, Hahn, Hanson, Ledyard, Levmore, Litan, Milgrom, Nelson, Neumann, 
Ottaviani, Schelling, Shiller, Smith, Snowberg, Sunstein, Tetlock, Tetlock, Varian, Wolfers & Zitzewitz 2008. For 
analysis of accuracy of predictive markets see Snowberg, Wolfers & Zitzewitz 2007; Servan-Schreiber, Wolfers, 
Pennock & Galebach 2004; Berg, Nelson & Reitz 2003; Berg, Forsythe, Nelson & Reitz 2000 . 
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forums ought to be more efficient at allocating scarce resources to trading 

participants that value those resources most. In this regard, the ordering mechanism 

of the larger and more diverse forum appears to work better than that of a smaller 

and narrower forum.  

Yet, it is thorough the individual conscious accuracy of the participating agents that 

the trading forum’s ordering mechanism functions to predict outcomes, not through 

the unconscious controlling mechanism (invisible hand) governing the forum as a 

whole. In this regard, the predicative power of larger totalisator pools has been 

demonstrated. A deeper pool is less affected by the activities of any particular 

participant, including professional gamblers or ‘sharks’, who tend to skew the odds of 

smaller pools by placing disproportionately large bets.411 Larger pools therefore have 

less price volatility, which mitigates the common gambling market phenomenon of 

‘long shot bias’.412 However, by harnessing the form analysis of many and varied 

agents, the pool also achieves a more accurate outcome overall. Likely winners have 

shorter odds than likely losers because, overall, the processed information and 

judgment of the agents yields an outcome closer to reality.413 In this sense, gambling 

markets adapt so as to become consistent with reality.  

Adaptation that makes a forum more consistent with reality occurs at various levels of 

a matryoshka market. Within such a market, individual trading strategies may have 

various degrees of predictive accuracy. The trading forum operator may also adapt to 

likely outcomes, possibly in a way that aims to maximise profit, rather than predict 

reality. For example, bookmakers may exploit the irrational preferences of the 

participants of their intra-firm gambling market to increase profits.414 In doing so, the 

bookmaker is not adapting to the reality of the gambling events, rather it is adapting 

to the reality of the relevant market and the activities of its participants.  

Adaptation may equally be manifest by a broader market in which the firm 

participates. This is best illustrated by election gambling. Take a firm that operates a 

gambling market that bets on election events and assume the firm is a participant of 

a broader market that includes agents that will be voting in the relevant election 

events. The dynamic between gambling odds within predictive markets and real-

                                                                                                                                            
prices, or intelligent voting systems – to aggregate and produce collective judgments that represent not what any one 
person in the group thinks but rather, in some sense, what they all think. Paradoxically, the best way for a group to be 
smart is for each person in it to act as independently as possible.’; Surowieki 2005, xix-xx. 
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 M Presnell, ‘Sharks right at home in the biggest pools’, Sydney Morning Herald, 8 August 2008. 
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 Snowberg & Wolfers 2010; Woodland & Woodland 1994; Shin 1992.  
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world outcomes has been considered.415 After the election has taken place, an 

accurate gambling market may be characterised as a predictive market in which the 

judgment of the participants resulted in an accurate outcome. Alternatively, the 

gambling odds may have influenced voters on the voting day, for example, the 

tendency towards ‘backing a winner’. In this latter scenario, the gambling market 

influences reality or, to put it another way, the reality of the broader market adapts to 

the results of the gambling matryoshka market. 

There is another significant way that gambling markets can influence real-world 

outcomes. Consider the trading strategy of backing an event considered undesirable, 

while at the same time actively attempting to counter the occurrence of such an event 

in the real world. Such a trading strategy amounts to using prediction markets as a 

form of insurance. To the extent that a market participant is shielded from the 

adverse consequences of the event they have backed, they may have less incentive 

to actively attempt to avoid that event in the real world. For example, a participant 

that will be adversely affected by a particular election result will, to the extent they are 

insured within a prediction market, have less incentive to campaign for alternative 

candidates in the real world. Manipulation within predictive markets may have similar 

consequences in terms of distorting incentives in relation to real-world conduct on the 

basis of participants’ positions within the prediction market.  

Gambling products, in contrast to purely financial products, are based on real-world 

events – this is what distinguishes a wagering contract from a financial contract. In 

this sense, gambling trading forums are more readily comparable to prediction 

markets than are financial trading forums. To the extent that gambling markets, 

employing broad and diverse participation, are able to accurately predict the 

outcomes of real-world events, these markets seem to adapt to reality, while 

counterpart financial markets are adapting to theory. As with product evolution, the 

phenomenon of adaptation is observable within a matryoshka market. That a market 

can seemingly adapt to reality, or to another market’s prediction of reality, is the 

ultimate affirmation of the controlling minds of the agents that trade within markets.  
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 In particular, the ways in which political campaigns may utilise predictive markets, such as: influencing predictive 
markets in order to affect real-world outcomes; assess (and possibly alter) the progress of campaigns; and selection 
of candidates and policy positions; Berg, Nelson & Rietz 2008, 298-299. It has also been argued that decision 
markets should be used to guide decision making; Leigh & Wolfers 2007, 13.  
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5.3 Implications of dual principles of market definition    

Intellectual property law is premised on the economic concept of a market, and so it 

is this economic concept that is the basis of copyright from a public policy 

perspective. In contrast, competition law applies a market concept that is specific to 

that regulatory regime. Markets defined for the purpose of competition law don’t 

necessarily equal the sorts of markets that would be identified by strict economic 

theory in relation to a particular sphere of economic activity. Given that the price data 

issues discussed in this paper relate to both intellectual property law and competition 

law, it is useful to consider the discrepancies between markets defined under strict 

economic principles and markets defined under competition law principles. In this 

regard, it can be useful to identify subsets or submarkets which can function as tools 

by which to analyse the broader markets in which they sit.  

 

5.3.1 A market definition discrepancy causing tension between intellectual 

property and competition law      

Markets defined using legal principles can be larger or smaller than markets defined 

using economic principle.416 While economic theory recognises a market where there 

exists one price for a particular product, legal theory defines markets by reference to 

substitution possibilities between different products. Legal principles of market 

definition therefore involve identifying potential alternative trades in order to 

determine market boundaries. As a consequence, a market defined for the purpose 

of competition law need not be restricted to actual participants; it may also include 

potential new entrants who are yet to commence trading.  

This means that a market defined using competition law principles may be larger 

than a corresponding strict economic theory market that is restricted to actual market 

participants which are trading a uniformly priced product. Equally, the markets of 

economic theory may be larger than comparable markets defined using competition 

law principles. Where one price exists across products that are not substitutable, 

perhaps due to geographical, functional or temporal constraints, strict economic 

theory will recognise more products in the relevant market than will be recognised by 

the application of competition law principles.     

The discrepancy between of the markets determined by competition law principles 

and those of strict economic theory is clear. Product uniformity is implicit in the 
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markets of strict economic theory; by basing markets on price uniformity, economic 

theory effectively assumes the product dimension. In contrast, scope of product is 

central to the market definition inquiry under established legal principles. The legal 

market definition explicitly tests the product dimension for substitution possibilities, as 

it does with the geographical, functional and temporal dimensions. While product 

tends to be the most significant dimension for the purpose of defining markets under 

legal principles,417 it is a subject of the legal inquiry as compared with a premise of 

the economic inquiry. Product dimension is therefore the basis of the divergence 

between economic theory’s market definition and market definition under legal 

principles.  

The significance of this divergence between economic markets and legal markets 

can be manifest in the policy tension between intellectual property law and 

competition law. There has been some consideration of tension between the 

intellectual property and competition law regimes by Australia decision-makers in the 

context of data. For example, markets for ‘processed’ data have been identified by 

the ACCC in relation to restrictions imposed on data supply. In 1997, the ACCC 

asserted that Telstra’s refusal to supply copyrighted information relating to its 

business telephone directory data on reasonable terms to its competitor could 

amount to a misuse of market power,418 as could the refusal by the Commonwealth 

Bureau of Meteorology to supply copyrighted meteorological information.419 In both 

cases, raw data was sought by a supplier of derivative information products. Both 

telecommunications and meteorology industries were structured such that the raw 

data provider was a monopolist, and so competition law restrained use of market 

power that would undermine related and potentially competitive markets.420  

Similarly, the Federal Court has held that restrictions imposed by Tabcorp in relation 

to betting services in particular locations could amount to misuse of market power.421 

The High Court has acknowledged the competition implications of intellectual 

property rights in a peripheral way. In relation to a 2005 copyright infringement claim, 

it was determined that copyright provisions dealing with technological protection 

measures (which could be used to effect global price discrimination) ought to be 

                                                 
417
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given a narrow interpretation so as to balance intellectual property rights against 

competition policy.422 However, it has been difficult to establish that Australian 

restrictions on parallel imports amount to a misuse of market power, as domestic 

suppliers may not have substantial power in relevant markets,423 and the exercise of 

copyright to prevent parallel imports need not amount to taking advantage of market 

power.424  

These decisions suggest that the tension between intellectual property law and 

competition law may have significant implications for issues involving price data.  

 

5.3.2 Cases considering price data, associated information and competitive 

impact of copyright     

The discrepancy between the markets of strict economic theory and those defined 

using competition law principles can be illustrated by considering the defining 

characteristic of economic markets, namely price. In Australia and comparable 

jurisdictions, judicial decisions involving copyright claims over price data and 

associated information have considered the competitive impact of such claims on 

trading forums and information markets. These cases therefore provide 

circumstances in which rights are granted under a regulatory regime premised on 

economic market concepts, but in which obligations are imposed by another regime 

that applies by reference to markets defined using specific legal principles. 

In terms of price data cases, there have been controversial gambling industry 

developments in the EU in recent years. The developments have occurred both 

across the Union and within member States, making the EU a useful backdrop for 

price data issues. For example, claims of anticompetitive conduct by the British 

Horse Racing Board (BHB) in relation to pre-race (non-price) data illustrate how 

economic markets may exceed their legal counterparts. Claims were made against 

BHB after the European Court of Justice denied BHB protection for its data under the 

EU Database Directive.425 The English High Court determined that BHB had abused 

its dominant position.426 While this decision was overturned by the Court of Appeal, it 

is informative to consider the relevant legal market; a market for pre-race data 
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outside of the UK and Ireland.427 BHB had argued for a broader product dimension 

including racing pictures as well as data.428 The Courts rejected this submission on 

the basis that racing data and racing pictures were not substitutable products. Yet, 

had these been assumed to be traded together with a collective price, it would be 

possible to define an economic market that included both data and pictures.429   

The classic English decision recognising copyright in a betting coupon involved both 

price and non-price data that composed the subject compilation.430 While this 

decision did not expressly consider the competitive impact of copyright, relevant legal 

markets of UK wagering and information services can be discerned from the 

analysis.431 These markets illustrate the distinction between price and non-price data 

for the purpose of considering market definition discrepancy.  In relation to non-price 

data, relevant markets defined under economic theory may be greater or smaller 

than those defined using legal theory, depending on the consistency of price for 

wagering and associated services through the UK and surrounding geographical 

areas. However, where price data is copied, and hence bets are offered for the same 

price,432 there is a necessary consistency of price. This implies uniform price across 

substitutable products. Therefore, the circumstances where price is copyright subject 

matter are distinct from other copyright cases insofar as there is a coincidence of 

markets defined under strict economic principles and those defined under principles 

of competition law.  

This coincidence was illustrated in Australia in decisions of the Federal Court 

involving anticompetitive conduct in relation to financial exchange price data.433 

Relevant legal markets were defined as being trading services and associated 

information services.434 The ASX conceded that its purpose in restricting access to its 

price data was to prevent the establishment of a rival exchange that would operate 

by exploiting its price information.435 Considering such a hypothetical exchange, it is 
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clear that it would compete in a strict economic market equivalent to the competition 

law market. This is because, insofar as it copied and used the same prices, the law 

of one price would be maintained.  

In contrast, in relation to markets other than for price data (for example, trading 

services, information services etc.), the law of one price need not prevail and these 

markets could be larger or smaller than the relevant economic markets. For example, 

the subject data was noted to be suitable for processing for the purpose of re-

supply.436 The competition law market for such data would therefore likely be a 

wholesale market. Given the general price discrepancy between wholesale and retail 

transactions, it is likely that a corresponding economic market would similarly exclude 

retail sales to end users, but this is not necessarily so. If, for whatever reason, retail 

prices were equivalent to wholesale prices, the transactions at two functional levels 

would be aggregated for the purposes of the strict economic market. In contrast, 

competition law principles will expressly define a functional dimension for the 

purpose of identifying a relevant market.    

 

5.3.3 How market subsets can illustrate market convergence    

The tension between market definition under strict economic principles, as compared 

with under specific legal principles, may be explored at a more subtle level by 

considering market subsets. Such subsets are drawn from the basic concept of a 

market; for a given set of trades, it may be possible to group comparable trades so 

as to identify subsets that more closely resemble each other than they do other 

trades within the broader set. Subsets are defined by reference to the trade 

characteristics. In contrast to the broader set, where all trades resemble some other 

trades in the set (family resemblance), the closer relations of a subset may be such 

that each subset trade resembles every other subset trade in a certain respect. In 

these circumstances, subsets can be a useful analytical tool for examining particular 

characteristics within a set of trades. The relationship between a given subset and 

the broader set, including other subsets within the broader set, may also be a fruitful 

inquiry. There may be interdependence between the characteristics of trades used to 

distinguish subsets. For example, certain types of trades, or trades that are 

conducted by certain parties, may take place at certain locations or at certain times. 

By expanding the scope of one characteristic of a subset, other characteristics may 
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also increase in scope. Therefore there may be overlap between subsets and these 

may merge as they broaden relative to the trading set that they are part of.  

By way of example, consider two separate subsets, ‘G’ and ‘F’, as depicted below. 

Each of G and F is defined independently by reference to a nominal broader set that 

contains both G and F (and potentially other subsets). Within each of G and F, there 

will be family resemblance among each of the member trades, while within the 

subset of the subsets, ‘g’ and ‘f’, every trade may resemble every other trade in some 

critical respect. If the two sub-subsets, g and f, being components of separate larger 

sets, were to overlap in some respect, it would mean that there was some other 

characteristic which some of the trades of each of the subsets shared. This would 

imply family resemblance among all of the trades of each of the subsets and, by 

extension, each of the larger sets. Therefore the two larger sets could be considered 

part of an even larger set, by virtue of the overlap between the subsets. Under strict 

economic theory, a unified set would not be recognised in the absence of one price. 

However, under by considering substitution possibilities under competition law 

principles, overlapping subsets may provide guidance for the purpose of market 

definition. 

 

 

Due to the subtleties brought about by market dimension interdependence,437 

submarkets can be a useful analytical tool for the purpose of analysing markets 
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defined under legal theory.438 While the provisions competition legislation relate to 

the impact of conduct on whole markets, submarkets illustrate discontinuities of 

broad substitution possibilities within an entire market. The role of submarkets in 

revealing the impact of impugned conduct on pre-defined markets is well-

recognised,439 however the scope for submarket to assist in the primary task of 

defining relevant markets has received less attention.  

All submarkets are subsets of markets, but not all subsets of markets are 

submarkets. The submarket is distinguished by closer transactional relations, as 

compared with those of the broader market.440 Where there overlapping submarkets 

exist, it may cast doubt on the boundaries of broader relevant markets (defined using 

legal principles), meaning it may suggest that market boundaries ought to be 

extended for the purpose of legal analysis. In Part 6, submarket analysis will be 

applied to the price data case study in relation to gambling and financial industries.  

 

Conclusion to Part 5 

Part 5 has outlined alternative characterisations of trading forums in the context of 

considering whether a trading forum can be said to author price data. It has 

considered the ‘market’ characterisation whereby which the trading forum is 

governed by an invisible hand and tends towards standardised products and trading 

strategies and, alternatively, the ‘firm’ characterisation whereby which the trading 

forum is governed by a controlling mind and tends towards innovative products and 

outcomes. Part 5 has also explored case law involving price data in the context of the 

regulatory regimes of intellectual property law and competition law, and outlined how 

use of market subsets and submarkets may assist analysis in this regard. 

The analysis of Part 5 is important for the hypothetical case study that is to follow in 

Part 6 which involves claims of copyright by trading forums, and subsequent 

competition law counterclaims. The use of submarkets as an analytical tool to assist 

an integrated process of market definition and will establish a market that includes 

both gambling and financial trading.  
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6. Hypothetical price data copyright claim and 

associated competition analysis   

 

Introduction to Part 6  

Part 6 will assume a hypothetical task of defining relevant markets for the purpose of 

assessing whether there has been a misuse of market power as a consequence of 

conduct involving price data. In order to arrive at this hypothetical case study, it will 

first be necessary to consider in more detail how the market concept feeds into the 

intellectual property and competition law regulatory regimes. Part 6 will compare the 

strict economic theory that underpins the intellectual property law regime with the 

principles of competition law and identify a limitation in competition law principles 

insofar as they assume a rigid distinction between hedging and speculation.  

A method of integrated analysis will be proposed to overcome this limitation, and this 

will be illustrated by considering specific price data submarkets and by using the 

overlap of submarkets to determine relevant market boundaries. The task of market 

definition under competition law principles will be conducted taking account of the 

economic basis of intellectual property law, which is the basis of the intellectual 

property rights on which the impugned conduct depends. The determination of 

market parameters under competition law will therefore affirm the intellectual property 

law position under economic principles. 

A hypothetical case study will be set out involving copyright claim and a misuse of 

market power cross-claim. Part 6 will explore a method of defining markets for the 

hypothetical case study which overcomes the hedging/speculating distinction of 

competition law and, in doing so affirm the theoretical basis of copyright in price data. 

The product of this hypothetical case study will be a market defined to include both 

gambling and financial trading, demonstrating both ‘regulatory convergence’ and 

‘market convergence’.   

 

6.1 Using the theoretic underpinnings of intellectual property law to 

overcome conceptual limitations of competition law       

The theoretical markets that are the basis of intellectual property law policy and are 

nominated for the purpose of applying competition law are different from real-world 

markets. To the extent that strict economic theory demands price uniformity as the 
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defining feature of a market, it conflates the dimensions that characterise real-world 

markets, such as product, geography, function and time. In contrast, by employing 

the concept of substitutability to identify market boundaries, the competition law 

process of market definition brings with it presumptions and rigidity. As a 

consequence, competition law tends to define markets that reflect traditional 

industrial dichotomies, which may in fact be obsolete in rapidly evolving industries. 

However, by taking account of the economic basis of other regulatory regimes, such 

as intellectual property, it is possible to overcome the inherent limitations of 

competition law principles.  

 

6.1.1 Strict economic theory as the basis for intellectual property law     

The public policy of the intellectual property law regime is based in economic theory. 

The fundamental purpose of intellectual property rights is to provide incentives for 

production. This is achieved by conferring temporary and qualified monopoly rights 

on the intellectual property owner to the disadvantage of other market participants, 

both existing and potential participants. Therefore, market analysis employing the 

economic concept of a market is fundamental to the interpretation and development 

of intellectual property law.441  

While economic markets are defined by the law of one price, the starting point for the 

economic concept of a market is a set of transactions. Consider a set of trading 

arrangements between various counterparties, where each individual trade may be 

wholly independent of all others in the set. In these circumstances, each of the 

counterparties within the set would have no alternative counterparty or trading option. 

This would imply that they enter into bilateral trades rather than market transactions. 

In contrast, if any of the counterparties has multiple prospective trading partners for 

any given transaction within the set, then there is competition on at least one side of 

the transaction. Competition is what distinguishes market transactions from bilateral 

trading.442 Competition within a transaction set necessitates that set participants 

search for an appropriate counterparty, and the burden of search is a counterweight 

to the economic efficiency of market transactions as compared to bilateral trades.         

Counterparty competition within a transaction set implies a degree of substitutability 

between the different trading arrangements within the set. This is to say that 
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 The concept of market regulation is well established and justified on various bases. In relation to utilities 
industries, despite the fact that there may exist as many potential bidders as in other industries (which are left to 
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better resource allocation overall; Demsetz 1968.  
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counterparties entering into particular transactions may choose alternative 

transactions within the set (and alternative counterparties), if they are provided with 

appropriate incentives. However, it may be the case that all transactions within the 

set are substitutable with some other transaction, without it being the case that each 

transaction is substitutable with every other transaction within the set. Family 

resemblance is sufficient for the purpose of characterising an economic market, 

which suggests that economic markets are defined by reference to the set of 

transactions as a whole, rather by reference to particular transactions, in relation to 

which substitution possibilities are identified. This illustrates that, economic theory 

moves from the general to the particular in terms of identifying markets; a relevant 

set of transactions will be identified and its implications for specific transactions both 

within the set and beyond it will then be assessed.  

The market concept of economic theory can be problematic in relation to ‘new 

economy’ industries. Such industries are centred on information outputs and are 

therefore pervaded by network externalities.443 For this reason, new economy 

industries tend towards vertical integration, monopoly or inter-firm cooperation as a 

means of realising economies of scale. This means that they are subjected to 

simultaneous opposing forces pulling participants towards both monopoly and 

competition.444 This complicates the task of identifying a general set of competitive 

transactions, particularly where industry structures are rapidly shifting. Gambling and 

financial trading forums, which have price data as a principle output and for which 

positive network effects constitute a significant competitive advantage, are new 

economy industries. Intellectual property rights in relation to gambling and financial 

trading price data are therefore likely to present a challenge to economic theory in 

terms of market definition.  

The strict economic market concept may also be difficult in relation to matryoshka 

markets. Capitalist theory is premised on the market-firm distinction. Firms are 

considered to emerge when they are able to increase productivity using team 

production,445 and as a means of circumventing post contractual opportunistic 

behaviour.446 So when a general set of transactions are confined to an exclusive 

forum, the set looks less like a market that participates in a market for markets.  
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However, there is some insight to be gained by considering the market concept 

under economic theory in relation to the price data of matryoshka markets. To the 

extent that economic theory identifies sets of uniformly priced transactions and 

assumes (rather than explicitly test) product substitutability, it can avoid rigid and 

dated industrial categories that can plague the market definition process of 

competition law, as discussed below.    

 

6.1.2 Implicit assumption of competition law that gambling and financial 

trading are different  

In order to assess the competitive impact of use and enforcement of intellectual 

property rights in relation to trading forum price data, a court must, as a first step, 

define relevant markets using competition law principles. However, the likely first step 

of identifying product dimensions of relevant markets may lead decision-makers to 

error. This is because, judicial and regulatory decisions in Australia have, to date, 

distinguished gambling markets from financial markets with a seemingly implicit 

assumption that products of the two industries are not substitutable among 

participants of ‘gambling’ and ‘financial’ markets. Such sharp distinctions cannot 

reasonably be assumed in deregulated trading industries that are subjected to 

competitive pressures of globalised markets. Categorising traders as either ‘hedgers’ 

or ‘speculators’ may be commonplace colloquialism, but in practice, it can be difficult 

to distinguish between the two.447 It is useful to explore the distinction (or lack 

thereof) between hedging and speculating, as this illustrates breakdown of traditional 

trading product distinctions. 

Speculation denotes the buying of commodities for capital gain from anticipated price 

increases rather than to use them, and buying securities for resale rather than for 

investment income.448 In this sense, speculators trade to profit on information they 

have about future prices.449 Speculation adds nothing to the overall wealth of society, 

unlike productive investment that adds to aggregate demand in the short run and 

capacity to supply in the long run. This is because speculation is a zero-sum game 

and diverts resources from directly productive purposes.450 Speculative finance is 

defined as circumstances where the borrower’s anticipated operating income is 

sufficient to pay interest on its debt so that it must obtain new loans in order to pay 

                                                 
447

 Such categories are part of the ‘lay sociology’; MacKenzie 2006c, 9-10. 
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 Kindleberger and Aliber 2005, 25. 
449

 Harris 2003, 5. 
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principal on maturing loans.451 However, this does not mean that speculators are not 

important to trading forums; speculative traders supply capital to hold risky securities, 

reduce market volatility and, in doing so, improve prices.452 

The fuzziness of the hedging/speculating dichotomy has implications for 

characterising trading products. In financial trading forums, it can be difficult to 

distinguish hedging strategies from gambling. Financial trading, like sports wagering, 

involves investors with information seeking to profit through trading, as uncertainty is 

resolved over time.453 Speculative trading has increased significantly as derivative 

trading products, which previously existed on only a modest scale, have become 

more popular.454 Technically, the ability to settle by physical delivery distinguishes a 

futures contract from a wager,455 though in practice derivative financial contracts are 

seldom settled this way. Many derivatives contracts function to offset the risk of other 

derivatives,456 and the prevalence of speculation in the current economic system has 

been noted.457  

Any derivative contract can be classified as either an insurance contract or a 

gambling contract, depending on whether it is used to insure against risks, or to 

gamble on future events in which the trader otherwise has no financial interest.458
 

The ready availability of trading tools that were previously restricted to professionals 

has resulted in the ‘democratization’ of the trading process, and has therefore made 

market participants more flexible in general.459 It has also increased volatility, which 

increases scope to profit from speculative trading strategies.460 In recent times, 

spread betting has allowed speculators to profit from the British housing market by 

betting on movements while avoiding buying property.461 This practice has spawned 

‘hedglets’, which are similar to spread bets but designed to avoid the legal 
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classification of wagers, and are being used in the US to attempt to replicate the 

success of financial spread betting in the UK.462 

Since the mid-1970s, arbitrage opportunities have grown by the emergence of a 

range of new derivative markets.463 Leverage is inherent to arbitrage trading. 

Borrowed capital is employed to increase return rates such that the trade becomes 

sufficiently profitable. The capacity for leverage is what makes option riskier than the 

underlying stock; a given degree of change in the stock price will result in a larger 

change in the price of the option.464  By employing leverage, hedge funds assume 

large risks, rather than reducing them (as their name seems to denote).465 In recent 

years, hedge fund managers have become increasingly speculative in financial 

markets. This is because their remuneration is correlated to fund performance. Big 

bets will yield vast personal rewards, while huge losses will be borne by the fund’s 

investors.466 Such speculative practices have permeated investment banks and other 

financial institutions, which have nurtured  ‘day traders’ who estimate stock prices by 

extrapolating from recent price increases as the basis for near future price 

forecasts.467 Inevitably, these practices have resulted in extreme losses and 

consequent scandal.  

The increasing blurriness of the distinction between hedging and speculating, and its 

implications for the boundaries of relevant trading markets, is likely to be missed by 

Australian decision markers applying competition law in relation to conduct involving 

intellectual property rights in price data.468 Arguably the product dimension of trading 

markets ought to be expanded so as to include products traditionally classified as 

gambling, as well as traditional financial products. In this regard, competition law 

principles, while already based on economic principles to some extent, may be 

further guided by the strict economic theory that underpins the intellectual property 

regime.  
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6.1.3 Integrating the theoretical basis of intellectual property law with 

competition analysis     

It may be useful to approach market definition in a way that incorporates both the 

strict economic theory that underpins the intellectual property regime and the 

established principles of competition law. As a starting point for this integrated 

analysis, assume a trading forum that includes at least one ‘gambling’ product and at 

least one ‘financial’ product (in accordance with the traditional distinction between 

gambling and financial trading). From the perspective of strict economic theory, these 

two products will be part of the same market to the extent that they maintain the law 

of one price.469 One price will exists by virtue of arbitrage and this may be affected by 

professional gamblers trading financial products and speculative financiers trading 

gambling products.  

By using strict economic principles to define a market for trading product that 

includes both gambling and financial products, there is assumed consistency of these 

products. However, the product dimension must be ascertained explicitly for the 

purposes of competition law by considering substitution possibilities. This involves 

analysis as to whether there are other products that may be substituted for those of 

the nominated market. By using strict economic assumptions prior to applying 

competition law principles, relevant markets may be defined so as to be broader than 

they would otherwise have been by launching into established market definition 

methodology at the outset. . Equally, where a relevant market has been defined for 

the purpose of competition analysis, comparable markets recognised by economic 

theory that underpin relevant intellectual property rights may be broader by virtue of 

conflated dimensions necessary to preserve the law of one price.  

The discrepancy between economic markets and legal markets is illustrated by an 

example involving spread betting. In gambling markets, spread betting is a means of 

evening the sides of a bet that would otherwise be skewed; where there is a strong 

likelihood of a given binary outcome to a gambling event (for example win or lose), 

spread betting allows punters to bet on the winning margin rather than the actual 

outcome of the gambling event. In doing so, spread betting can create a more 

balanced and liquid market for bets on that event outcome. Spread betting also exists 

in the financial industry as a means of taking positions with respect to bid-offer 

spread of other trading forums. This allows traders to effectively bet on the liquidity 

and volatility of exchanges using OTC forums. In both gambling and financial 
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markets, spread betting concerns betting on the movements of other markets. In this 

sense, spread betting is an inherently derivative type of trading, and so can be used 

to illustrate convergence of gambling and financial markets in a general sense.  

For a given gambling and given financial market, assume two derivative markets; a 

gambling spread betting market and a financial spread betting market respectively. 

While the odds of each spread bet will vary according to nominated spread, to the 

extent that they are all dependent on (and therefore derived from) the underlying 

gambling and financial markets, there is price uniformity which signals a market 

under economic principles, If competition law issues arose in relation to either of 

these spread betting forums, relevant legal markets would need to be defined. This 

would be done by testing substitution possibilities against the trading products within 

the assumed spread betting markets. Financial spread bets may be substituted with 

other derivative products traded in OTC forums that amount to taking a position with 

respect to financial exchange movements, for example CFDs. While comparable 

products are not as prolific in gambling forums, gambling spread bets may be 

substituted with combinations of bets in other gambling forums. Therefore, for the 

purpose of market definition under competition law principles, gambling and financial 

spread betting markets are likely to be broader than those identified by analysing 

trading forums using strict economic theory.         

The breadth of markets defined for the purpose of competition law may in turn 

function to affirm the theoretical basis of intellectual property law. This is because, by 

explicitly considering substitution possibilities, competition law arguably provides 

more rigorous analysis than the law of one price. By affirming its theoretical basis, 

competition law market definition principles can therefore inform the development 

and interpretation of intellectual property law.  

 

6.2 An analytical exercise involving price submarkets     

For the purpose of a price data case study, it may be beneficial to employ both the 

strict economic theory that underpins the intellectual property regime, as well as the 

established principles of competition law to the task of market definition. Where 

relevant markets may need to be defined for the purpose of competition analysis 

flowing from the exercise of copyright over price data, the application of competition 

law principles may be carried out so as to take account of the perspective of strict 

economic theory that underpins intellectual property. Markets relevant to a price data 

case study would include gambling and financial trading and within such markets 
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there may be price data submarkets in relation to Tabcorp’s totalisator operation and 

the ASX’s financial exchange. The fact that Australia’s first betting exchange, Betfair, 

may be characterised as participating in both of these submarkets suggests overlap 

between the nominated markets of which the submarkets are a part.  

 

6.2.1 Relevant market for competition analysis around conduct involving use of 

Tabcorp’s gambling price data       

Tabcorp’s totalisator operation, as a matryoshka market, sits awkwardly within the 

framework of capitalist economic organisation. This is to say that it is difficult to 

classify the organisation as a market or firm. The character of an organisation is 

fundamental to economic theory, 470 and difficulty characterising Tabcorp’s operation 

hampers the task of assessing how the organisation ought to be treated from an 

economic perspective. Any market defined for the purpose of a competition law 

analysis would be dictated by the issue in relation to which analysis was required. If a 

price data issue related to Tabcorp as a gambling operator, then a relevant market 

may be defined so as to include other gambling operators, including other totalisators 

and bookmakers. Tabcorp would be one of many organisations within such a broad 

gambling market and could thereby be classified as a firm under strict economic 

theory. However, it is possible that a competition issue may relate specifically to 

Tabcorp’s totalisator operation, for example, if a participant of Tabcorp’s trading 

forum was engaging in conduct that may affect competition within that forum. In 

these circumstances, a relevant market may be defined as being Tabcorp’s 

operation, in which case it would be more appropriately characterised as a market 

under strict economic theory. Therefore analysis under competition law principles 

may inform the characterisation under strict economic theory, and this may be helpful 

for the purpose of developing and interpreting intellectual property law.  

In the case of a competition issue relating to use of Tabcorp’s tote odds data, it is 

likely that the relevant market defined would be beyond Tabcorp’s own trading forum 

and so include other gambling operator that may seek to use such price data. From 

this perspective, Tabcorp would likely be characterised as a firm. However, this 

characterisation may be challenged by further consideration of the nature of any 

asserted intellectual property rights in the price data. The production or creation of 

price data, which may be relevant to an intellectual property inquiry, would depend on 

the characterisation of Tabcorp’s operation, a matryoshka market. It may be argued 
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that Tabcorp’s price data couldn’t be a creative work on the basis that it was an 

existing fact.  The issue of whether the price data is produced by a market or a firm 

would be highly relevant to such an inquiry. In this sense, the traditional economic 

theory that underpins intellectual property may inform the principles of competition 

law to achieve superior market definition methodology.    

Assuming that a relevant market had been defined to include various gambling 

operators, it may be useful to consider submarkets. Transactions utilising Tabcorp’s 

price data may be distinguished from those that produce price data. Punters betting 

with Tabcorp’s tote operation constitute the latter, while the former may be the 

trading of derivative gambling products that reference tote odds or are promoted by 

publication of tote odds. In terms of possible competitive fields, traditional economic 

theory may be employed to identify the types of economic agents that may produce 

such derivative products. Having taken the theoretic basis intellectual property law as 

guidance for market definition, competition law analysis may then test these 

prospective products for closer economic relations by considering how readily 

substitutable transactions are within the nominated subgroup. This will reveal 

submarkets for the purpose of competition law analysis.   

Therefore, competition law principles and strict economic principles may work 

together, in an iterative way, in order to define relevant markets and submarkets to 

the benefit of both applying competition law and interpreting and developing 

intellectual property law.  

 

6.2.2 Relevant market for competition analysis around conduct involving use of 

the ASX’s financial price data       

For the application of traditional economic theory that underpins intellectual property 

law, the ASX’s financial operation encounters similar problems to Tabcorp’s gambling 

operation; the organisation operates like a firm in certain respects and like a market 

in other respects. So, as with Tabcorp, the characterisation of the ASX’s operation 

within the strict economic framework that is incorporated into intellectual property law 

may be assisted by considering competition law  analysis for which relevant markets 

will be defined around particular issues. Like Tabcorp’s totalisator operation, the 

ASX’s trading forum may be characterised as either a firm or a market depending on 

whether the relevant market is broader (to include other trading forums) or narrower 

(limited to trading on the ASX’s trading forum).  
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For any competition law issues relating to use of the ASX’s price data, it is likely that 

a relevant market would be defined to include other financial trading forum operators 

that do or may seek to use such data. While the ASX may appear to be a competing 

firm within such a market (from the perspective of competition law), the resolution of 

intellectual property rights in price data may challenge this characterisation to the 

extent that a party seeks to establish that prices are facts that are beyond the scope 

of copyright protection. Competition law analysis may inform the characterisation of 

the ASX (as a market or a firm) for the purpose of resolving the issue of intellectual 

property rights in ASX price data. As a national financial exchange in an industry that 

is still at a relatively early stage in the deregulatory process, the ASX still appears to 

operate as a market. It is useful in this regard to contrast deregulation of other major 

exchanges in comparable jurisdictions.471 While Australian financial deregulation is 

seemingly lagging behind other jurisdictions, by characterising the ASX as competing 

with other financial operators it appears more like a firm and this will be important 

progress in the deregulatory process. While competition law’s consideration of 

financial services has, to date, been largely confined to traditional providers of 

financial services,472 the fact that the ASX appears more like a firm under competition 

law analysis illustrates that such analysis may inform traditional economic theory that 

is the basis of intellectual property policy. Therefore, the iterative application of 

traditional economic theory of intellectual property law and established principles of 

competition law will serve to enrich analysis of markets involving the ASX’s 

operation.  

 

6.2.3 A betting exchange as a participant of both a gambling submarket and 

financial submarket   

Betfair already offers betting products based on Tabcorp’s totalisator price data, and 

it is possible that its use and publication of such data will increase in the future with 

new product offerings, particularly in the context of in-play betting. There are 

numerous products that Betfair may offer, and for which Tabcorp’s price data could 

be used by Betfair and published on its website. Considering the various aspects of 

gambling forums that punters seek to bet on, it is possible to envisage exotic 

products that Betfair may offer.  
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In essence, forum movements are about crowd behaviour; how a group responds to 

changing circumstances and new information. What may interest punters more than 

attempting to predict the outcome of a wagering event, is predicting the aggregate 

result of other punters attempting to pick the result. It is possible that this may be 

done using a product based on the spread of bets at the beginning of a gambling 

event, as compared with the end of the event, i.e. betting on the change in positions 

as a consequence of in-play betting. This would effectively be punting on the extent 

to which the event, such as a sporting match, will change punters predictions of the 

results as it progresses. Another interpretation is that it would be a bet on how 

accurate (or inaccurate) the forum is prior to the commencement of the event.  

Forum accuracy inevitably relates to information available prior to and during 

gambling events. This will vary with different types of events. For example, horse 

races can be highly sensitive to the horse’s form on the particular day. While racing 

horses are displayed for punter viewing shortly prior to racing, form may only truly be 

discernable once the race has commenced. In contrast, in the case of a tennis 

match, details of a player’s form may be revealed during warm-up hits or by medical 

assistance or physical supports revealing an obvious injury. However, even with such 

pre-event information, the relevant strengths of the players, and therefore the likely 

outcome of the event, will likely be significantly enhanced once the match has 

commenced. Spread betting on in-play betting would allow Betfair punters to predict 

the accuracy of other punters’ prediction. It would be a market for betting on markets.  

Betfair already offers betting products based on the ASX’s price data,473 and it is 

possible that this product offering will expand in the near future, and expanding with it 

will be use and publication of ASX price data. Betfair punters may be able to bet on 

ASX market movements if Betfair utilises the information published by the ASX 

regarding traded volume and open positions. From a conceptual point of view, 

punters may seek to take a position regarding how ASX markets will react to certain 

events i.e. new information. Interest rates are a good example of market-sensitive 

information, and Betfair already allows punters to bet on the outcome of Reserve 

Bank interest rates announcements.  

In future, as part of a more exotic product offering, Betfair may allow punters to bet 

on how certain ASX markets will respond to interest rate announcements (whatever 

they happen to be). Such products would effectively allow Betfair punters to take 
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positions regarding what the outcome of the announcement, as well as its affect. It 

may appeal to demanding punters seeking ever more exotic products. Such products 

could be created for various types of market-sensitive events and relating to various 

ASX markets. In betting on how traded volume and open positions may change in 

response to such announcements, punters would effectively be predicting how 

participants would alter their positions, including entering or exiting relevant markets, 

in response to new information.  

Therefore, insofar has the potential to trade others in the near future, Betfair may be 

characterised as participating in both gambling price and financial price submarkets 

as a potential new entrant (which, under competition law principles, amounts to a 

market participant). This overlap in nominal submarkets can have significant 

implications for the markets of which they are a part. In particular, it may suggest that 

two markets that were assumed to be separate are in fact part of a single broader 

market.  

 

 

 

 

 

 

 

 

 

 

 

 

6.3 Hypothetical case study involving intellectual property and 

competition law issues associated with price data   

This final subpart sets out a price data case study using a hypothetical copyright 

claim encompassing both the gambling and financial sectors in Australia. Such a 

hypothetical claim may arise if Betfair were to make use of Tabcorp’s tote odds and 

the ASX’s closing price data to produce derivative products to be traded on Betfair’s 

ASX Tabcorp 
Price data  Price data 

Betfair 
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Australian forum. Betfair’s use of input price data in this regard may prompt copyright 

claims from Tabcorp or the ASX. As a consequence of such copyright claims, and 

the competition issues flowing from such, it could be necessary to define relevant 

markets. In these circumstances, the application of competition law principles, 

drawing on the strict economic theory that underpins intellectual property, can yield 

an inclusive trading market, thereby recognise competition between gambling forum 

operators and financial forum operators. This analysis can then be used to affirm the 

intellectual property position in relation to the price data, and thereby provide 

guidance for the development of intellectual property law in the future.  

 

6.3.1 Hypothetical conduct involving Tabcorp, the ASX and Australia’s first 

betting exchange   

The possibility of Betfair using Tabcorp and ASX price data to produce derivative 

products to be traded on its forum raises the prospect of copyright claims made by 

Tabcorp or the ASX against Betfair. This is because, in order to produce and 

promote derivative products, Betfair would likely need to copy and publish the 

primary price data on its website. Assuming that such copyright claims were 

successful, Tabcorp and the ASX could restrain Betfair’s use of such data by refusing 

to licence such data, either outright or constructively if licensing was only offered at 

uncommercial prices.  

In response to such copyright claims, Betfair may counterclaim that Tabcorp and the 

ASX had, in seeking to enforce their copyright, contravened section 46 of the 

Competition and Consumer Act 2010. While the bare assertion of intellectual 

property rights will not amount to a contravention of section 46, it is possible that 

enforcement of these rights will.474 The interface of intellectual property rights and 

competition law is largely untested in Australia, and in the event that it was, it is likely 

that Australian courts will look to comparable jurisdictions for guidance.  For example, 

in the US the use of antitrust claims as a counterclaim to intellectual property 

enforcement is well established, a prime example being ICE’s counterclaim in the 

NYMEX v ICE proceedings. 

The main elements of misuse of market power under section 46 are: (1) that the 

corporation has substantial power in relevant markets; (2) that it uses that power; and 

(3) that the use of market power is for a proscribed purpose. These may be 

considered in the context of Tabcorp and the ASX refusing to supply price data to 

                                                 
474

 NT Power Generation Pty Ltd v Power and Water Authority (2004) 219 CLR 90. 
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Betfair. This may be by actual refusal or constructive refusal, where supply was 

offered on non-commercial terms. While the issue of substantial power depends on 

relevant markets defined, both Tabcorp and the ASX, as former regulatory 

monopolists and major industry players, are likely to have substantial power in 

markets relevant to the use of their price data.  

The use of market power in the context of impugned conduct (in this case, refusal to 

supply) may broadly be tested by considering whether a participant without market 

power would have been able to engage in the same conduct. This is complicated by 

the ongoing deregulatory process of Tabcorp’s and the ASX’s respective industries, 

in which it is difficult to draw comparisons with other market participants.475 To the 

extent that the production of certain price data is inextricably linked with their market 

positions (as former monopolists), and hence their market power, refusal to supply is 

arguably a use of market power. It is also arguable that any participant without 

market power would licence use of price data on commercial terms in order to 

maximise profit.476 

Establishing use of market power would then leave the final requirement that the use 

was for a proscribed purpose, this being one that related to harming potential or 

actual competitors or competition generally in relevant markets. Tabcorp and the ASX 

may have such a purpose if they were competing with Betfair in markets in which it 

supplied derivative products based on their price data, and this would be assessed 

on the basis of both objective and subjective evidence of their respective 

purposes.477  Both Tabcorp and the ASX have arguably sought to enforce intellectual 

property rights in the past in order to shield their downstream businesses from 

competition; Tabcorp protecting its Luxbet.com business by enforcing intellectual 

property rights against Sportsbet and the ASX protecting its JECNET business by 

enforcing its intellectual property rights against Pont Data.478 The leveraging of 

market power in an upstream market to protect or enhance a position in a 

downstream market is classic misuse of market power under section 46.479 These 

                                                 
475

 It is also complicated by the network effects aspects of both gambling and financial trading. Compare 
consideration of whether there are economic entry barriers in smartphone markets; ‘in the smartphone applications or 
software industry ease of entry will be facilitated by the availability of programmers, capital, the pace of technological 
change, the rapid dissemination of information about new products and the low cost of product distribution’; 
D’Rosario, Torre, Mendelson and Griggs 2012, 48. 
476

  ‘…the practice has developed of identifying the commercial rationale of the conduct. Consideration is then given 
to whether under competitive conditions a profit maximising firm would be likely to engage in the alleged conduct. If it 
would not, the conduct would be found to constitute taking advantage of the firm’s market power’; Smith and Round 
2012, 349. 
477

 Quo argues that ‘objective evidence of should be accorded primacy over subjective evidence of purpose’; Quo 
2012, 224. 
478

 TAB Limited and Tabcorp Holdings Limited v Sportsbet Pty Limited (Federal Court of Australia Proceedings NSD 
116 of 2009); Pont Data cases (1990) 21 FCR 385, 417; (1991) 27 FCR 460). 
479

Queensland Wire (1989) 167 CLR 177. 
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and other downstream business of Tabcorp and the ASX may be used in the future 

to establish a proscribed purpose in exercising copyright over price data.  

It is therefore very possible that Betfair’s use of Tabcorp and ASX price data could 

give rise to copyright claims by Tabcorp and the ASX, and that such claims could in 

turn give rise to claims by Betfair that Tabcorp and the ASX are misusing market 

power. The latter claims would require analysis using competition law principles to 

define relevant markets. Yet this analysis would incorporate claimed intellectual 

property rights that are based on traditional economic theory. The circumstances of 

the hypothetical price data case study may therefore present an opportunity to 

reconcile tension between the intellectual property law regime and the competition 

law regime. This is could be done by taking account of the theory and methodology 

of both regimes.   

 

6.3.2 Relevant markets in which a betting exchange operates     

When defining relevant markets for the purpose of competition law analysis, 

disproportionate attention tends to be directed to the product dimension, as 

compared with the functional and temporal dimensions,480 and this case study will 

assume that the products of the Tabcorp and the ASX are supplied nation-wide, and 

therefore that relevant markets are national in scope. In the context of a hypothetical 

misuse of market power cross-claim by Betfair (in response to copyright claims by 

Tabcorp or the ASX relating to Betfair’s use of their price data), it would be necessary 

to characterise the product offerings of all parties for the purpose of defining the 

product dimension of relevant markets.  

While the products traded by Tabcorp and the ASX are arguably characterised as 

gambling and financial products respectively, Betfair’s products share features of 

both industries and so may not be so neatly characterised. So much so that, the task 

of defining relevant markets for the purpose of Betfair’s hypothetical cross-claim may 

call into question the traditional distinction between gambling and financial trading. 

Arguably, this distinction is based in an assumed dichotomy between hedging and 

speculation, the former underlying financial trading and the latter underlying 

gambling.481     

                                                 
480

 ACCC 2008a, [4.8]. 
481

 The shabby speculative image is partly attributed to its resemblance to gambling, which courts and regulators 
have sought to distinguish from ‘legitimate’ financial trading. The capacity for settlement by physical delivery has 
historically distinguished legal futures contracts from illegal wagers, see MacKenzie and Millo 2003, 113; MacKenzie 
2006, 144-145. 

481
 In recognising that CBOT’s property rights in price quotes in Board of Trade of the City of Chicago 

v Christie Grain and Stock Company 198 US 236 (1905),
 
the Court commented that the trading was ‘not merely 
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Despite the assumption of a dichotomy, the distinction between hedging and 

speculating can be fuzzy.482 Arguably, hedgers reduce risk in order to avoid loss, 

while speculators increase risk in order to profit.483 By this definition, large risks and 

consequential profit and loss may be indicative of speculative trading strategies.484 

However, where trading information is limited it can be difficult to ascertain trading 

returns or the purpose for which traders are trading.485  

Speculators are often scorned.486 In the context of carbon trading, some Australian 

emitters raised concerns that speculative trading may inflate permit prices, and 

therefore that speculators ought to be excluded from proposed carbon markets.487 

However, the government acknowledged that financial intermediaries have an 

important role to play in developing deep and liquid markets, which are essential to 

allow emitters to hedge their carbon exposure effectively.488 Speculation may also be 

denigrated for its association with gaming, which is inherently malignant to markets, 

but which may equally be conducted by primary (hedging) market participants as it 

may be by purely speculative traders.489 

In attempting to separate hedging from speculation, it is useful to consider specific 

characterising features of trading strategies, namely: 

 Who is trading?   

 How long between the time of trading and product maturity? 

 What is the volume of secondary trading relative to the volume of the 

primary trading? 

The expansion of secondary trading beyond primary market participants implies the 

presence of speculative trading strategies and the existence of a separate secondary 

market. Hedgers insure themselves against the economic rent that speculators seek. 

                                                                                                                                            
gambling’ and that most of the contracts were for ‘legitimate business purposes, such as hedging’;

 
Mulherin, Netter 

and Overdahl 1991, 623.  
482

 The term ‘hedge fund’ doesn’t help, denoting risk-reduction on its face, while connoting extensive borrowing and 
leverage in the financial world; Kindleberger and Aliber 2005, 172. 
483

 Risk in the sense of an unknown chance or unquantifiable probability; Knight 1921, [I.II.41].  
484

 The hedge fund Long-Term Capital Management is the most prominent example of this – see Lowenstein 2002. 
485

 Harris defines speculators as traders who trade to profit on information they have about future prices (Harris 2003, 
5), however such traders may be difficult to distinguish from hedgers who trade to avoid loss on information they 
have about future prices.  
486

 For a critique of those who deal with unknown unknowns, see Das 2006. 
487

 Exclusion would be effected by limiting carbon market participation to emitters; Australian Government 2008, 
[8.5.4]. 
488

 Australian Government 2008, [8.5.4]. 
489

 Arguably gaming is a consequence of poor regulation – in relation to the Californian crisis of 2000-2001, ‘[o]ne 
could be forgiven for thinking [the] rules were designed to give arbitrageurs the ability to make money off an 
inefficient market’; Hunt 2002, 379. See also McLean and Elkind 2004, Chapter 17. In electricity markets, it is often 
the bidding behaviour of generators that causes extreme spot price volatility, rather than the trading strategies of 
secondary market participants. The Australian Energy Regulator has acknowledge that generators’ bidding 
behaviour, and retailers’ pricing behaviour, can be affected by exposure in associated financial markets; AER 2008, 
[3.1.4]. Evidence adduced by the Commission in the AGL case supports this argument, debunking the popular 
perception that speculators inflate spot prices; Wolak 2000; Borenstein, Bushnell and Wolak 2002; Wolak 2003. 
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Realisation of economic rent depends on market power, which is a transient market 

feature.490 Speculators therefore have incentives to extract economic rent quickly, 

while speculators have incentives to retain their insurance ‘policy’ over a longer 

period so as to benefit from market power variation and the consequent capacity for 

economic rent. This means that speculators will generally prefer shorter term trading 

strategies than hedgers, and so relatively short derivative maturity dates can also be 

indicia of speculative trading strategies.491  

Derivative trading volumes tend to exceed the volumes of trades in primary markets 

as secondary market participants can take positions independently of physical 

market volumes and readjust their position over time and prior to the obligation of 

physical delivery arriving.492 The aggregation of genuine hedging strategies of 

primary market participants is, in terms of financial trading volume, unlikely to exceed 

the volume of the primary market. This is because primary market participants that 

are totally hedged neuter their capacity for profit.493 Therefore, secondary trading 

greatly in excess of primary trading indicates significant participation by investors 

beyond the primary market and/or widespread departure from hedging strategies, 

either of which is consistent with speculation.494 Trading volumes of prominent 

financial markets suggests that they facilitate much speculation. Equally, when 

considering hedging, it is clear that it is prevalent among gambling operators. 

Bookmaker back betting, as discussed earlier, is a primary tool to reduce risk and 

thereby balance a fixed odds operator’s book. Hedging strategies are well 

established with the gambling sphere. 

So in terms of defining a relevant market for the purpose of competition law, the 

product dimension will need to include both hedging and speculative transactions. 

Earlier in Part 6, gambling price and financial price submarkets were considered, and 

an explanation was set out as to how Betfair, in using Tabcorp and the ASX’s price 

data may operate within such submarkets. The substitutability of Betfair transactions 

with those of Tabcorp and the ASX, as entailed by those submarket definitions, can 

therefore be assumed. Considering then the broader hedging/speculating ambiguity, 

as revealed by economic theory, it appears that Betfair’s products may be 

substitutable with a range of offering from other gambling and financial operators. 

                                                 
490

 For discussion of time and the existence of market power, see Smith and Trindade 2004, 150-156. 
491

 The Australian Energy Regulator has noted that, for 2007-08, the most liquid Australian exchange-traded 
electricity derivative contract lengths are between 6 months and 2 years, this relatively short timeframe being 
consistent with the trading preferences of speculators; AER 2008, [3.4.1]. 
492

 AER 2008, [3.4.3].  
493

 As the Commission’s economic expert in the AGL case concluded, ‘for all generators’ best reply prices to be 
above their marginal costs, they must sell less contract cover than they produce in electricity’; Wolak 2000, 36. 
494

 In the US, the Henry Hub typically trades a molecule of gas 15-20 times per day, indicating the size of the 
secondary market relative to that of the primary market; Concept Economics 2008, [4.1.1].   
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Hence, for the purpose of determining it hypothetical misuse of market power claim 

against Tabcorp and the ASX, Betfair may be characterised as operating in a multi-

trading market including both gambling and financial transactions.   

 

6.3.3 Using competition counterclaim markets to affirm the theoretical basis of 

claimed intellectual property rights  

The analysis of relevant markets under competition law can be used to affirm the 

theoretical basis for the intellectual property rights that were central to the impugned 

conduct in relation to which relevant markets were defined. A result of the 

competition law analysis is identification of a diminishing distinction between hedging 

and speculating. This suggests that both hedge and speculative strategies are likely 

to be present at more trading forums, which means that speculation will be more 

prevalent in general.  

An important distinction between hedging and speculation is that the latter is 

inherently more copious as compared to the former. Consider the example of a basic 

primary spot market for widgets and a secondary financial market in which hedgers 

and speculators trade widget derivatives. While the number of possible hedgers, and 

volume of hedging derivatives, will be limited by the size of the primary spot market, 

speculative traders and trading volumes can be limitless. Speculation therefore 

implies greater participation, and will often suggest greater competition.      

Increased participation and competition is significant when it comes to characterising 

matryoshka markets. A former regulatory monopolist trading forum will appear more 

like ‘the’ market for its exclusively traded products where it faces little competition 

from other trading forum operators. However, sitting alongside new entrants offering 

derivative trading products, the matryoshka market looks more like merely ‘a’ market 

within a broader market for trading forums. The demise of the hedging/speculating 

distinction, and the implication of increased presence of speculation, suggests that 

matryoshka markets operate in larger and more competitive broad trading markets. It 

therefore suggests that matryoshka markets are more appropriately characterised as 

‘a’ market (like a Coasian firm) than ‘the’ market (like a Coasian market). The means 

that matryoshka markets can author price data.   

There is a broader lesson in the iterative application of traditional economic theory 

and competition law principles. The cornerstone of economic theory under the 

dominant capitalist model is the market-firm distinction. While there has been 

recognition of institutions that challenge a rigid distinction, such as long term 
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contracting arrangements, 495 such institutions are characterised as assuming a 

position on the firm-market continuum continuously over time. In contrast, 

matryoshka trading forums are chameleon in character – they may be characterised 

as a market in the beginning, but are more appropriately characterised as a firm later 

on. This suggests that the traditional categories of capitalism are not as rigid and 

static as they seem.  

 

Conclusion to Part 6  

Part 6 has compared the strict economic theory that underpins the intellectual 

property law regime with the principles devised for the purpose of applying 

competition law. It has identified a limitation in competition law principles insofar as 

they assume a rigid distinction between hedging and speculation. Its proposed 

means of overcoming this limitation has been a method of integrated analysis, which 

was illustrated using price data submarkets. Part 6 outlined a hypothetical case study 

involving copyright claim and a misuse of market power cross-claim and explored a 

method of defining markets for the hypothetical case study which overcomes the rigid 

distinction between hedging and speculating in competition law and, in doing so 

affirmed the theoretical basis of copyright in price data.  

The result of the analysis of Part 6 has been a market, albeit defined for a 

hypothetical case, which includes both gambling and financial trading, as these 

trading practices are traditionally understood. Part 6 has therefore illustrated that 

‘regulatory convergence’ sits alongside ‘market convergence’.  

                                                 
495

 Klein, Crawford & Alchian 1978, 326; It has also been suggested that a firm acts as a specialised surrogate 
market for collecting, collating and selling input information; Alchian & Demsetz 1972, 793. 
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Conclusion  

In recent years, there has been a coalescence of gambling and financial trading 

practices in Australia. This paper has discussed this phenomenon by considering a 

hypothetical case study involving intellectual property issues and competition law 

issues, in relation to which it was necessary to define relevant markets. The result of 

this study is an integrated method of market definition that takes account of the 

theoretical basis of intellectual property in applying the established principles of 

competition law, and in doing so affirms the intellectual property framework insofar as 

it relates to the subject matter of the case study. The paper has therefore used the 

‘market convergence’ of gambling and financial trading to demonstrate ‘regulatory 

convergence’ of intellectual property and competition law.  

In conducting the hypothetical case study, Part 1, defined a matryoshka market to be 

a type of trading forum to be specific to deregulated gambling and financial trading 

industries in Australia. Part 2 and Part 3 then outlined intellectual property and 

competition law issues that may arise in relation to uses of price data in gambling 

and financial industries respectively. Part 4 considered nature of price data in the 

context of the policy interface of intellectual property law and competition law, and 

outlined the suitability of price data as case study subject matter for the purpose of 

analysing market definition. Part 5 characterised trading forums as potential authors 

and users of price data, in the context of the regulatory regimes of intellectual 

property and competition law. Finally, Part 6 developed the gambling/financial trading 

price data case study and explored ways of enhancing established legal principles for 

the purpose of achieving superior market definition. This led to a relevant market 

defined to include both gambling and financial trading, illustrating ‘market 

convergence’, while the process of integrated analysis demonstrated ‘regulatory 

convergence’.    

Beyond this thesis, a more developed understanding of how economic principles and 

market theory feeds into regulatory regimes is important, not only for the coherence 

of principles of intellectual property and competition law, but possibly for other 

branches of law. Laws affecting trade and commerce necessarily concern markets. 

An optimum approach to defining markets is in the interest of all types of market 

regulation.496  

                                                 
496

 It was recently put to the High Court that principles of market definition may provide guidance in relation to matters 
involving section 92 of the Constitution that Betfair Pty Limited v Western Australia [2008] HCA 11 (27 March 2008) 
‘articulated a fuller understanding of the concept of protectionism by reference to the anti-competitive restrictions that 
might flow from a discriminatory burden in the national market looking at both the demand and supply side of that 
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market, including the adverse consequences for consumers in terms of availability of the low-price betting that would 
otherwise be adversely affected by discriminatory taxes of this kind’; Betfair Pty Limited v Racing New South Wales & 
Ors; Sportsbet Pty Ltd v State of New South & Ors [2011] HACTrans 230 (30 August 2011). While the High Court 
rejected the argument in these proceeding, it may have better prospects where adequate evidence of historical and 
forecast competitive impact to relevant markets is provided. See Betfair Pty Ltd v Racing New South Wales [2012] 
HCA 12 (30 March 2013), [57], [65], [71], [130], [134]; Sportsbet Pty Ltd v New South Wales [2012] HCA 13 (30 
March 2012), [43], [51]. 
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