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Abstract 

To uphold the sanctity of contracts is doubtless a prime business of government, but it is 

no less its business to provide against contracts being made, which from the helplessness 

of one of the parties to them, instead of being a security for freedom becomes an 

instrument of disguised oppression.1 

Few people who enter their local suburban or larger regional shopping centre for retail, 

business or social purposes would pause to consider the relationship between the 

owners of the shopping centre and the retail tenants. Indeed, such persons may be 

surprised to know that disputes between Australian shopping centre landlords and their 

tenants have festered almost since the inception of the shopping centre model2 and, 

since 1997, have been the subject of 15 State and Territory government reviews, 6 

Commonwealth inquiries, copious amounts of new and amended legislation and a long 

and depressing trail of litigation. Despite all this, in 2009 serious allegations of unfair 

and opportunistic business conduct in retail leasing transactions continue to arise.  

This thesis analyses legislative and judicial responses to these business conduct issues 

in Australian retail leasing from the seminal 1997 report, ‘Finding a Balance: Towards 

Fair Trading in Australia’3 to the release of an issues paper in November 2009, ‘The 

Nature and Application of Unconscionable Conduct Regulation: Can Statutory 

 

1 T H Green, ‘Liberal Legislation and Freedom of Contract’ (1881) in Lectures on the Principles of 
Political Obligation and Other Writings ed Harris and Morrow (1986) Cambridge University Press, 
Cambridge, 199.  

2 The concept of a shopping centre or ‘mall’, as is common today, developed in the 1950s. Such centres 
were based on the model developed by Victor Gruen, an Austrian architect who, after emigrating to 
the United States and observing increasing instances of ‘urban sprawl’, developed a concept of 
shopping areas akin to community centres or town squares. Gruen was of the view that a 
concentration of businesses in a fully enclosed, temperature-controlled mall would benefit both the 
retailer and the consumer while fostering a sense of community. The shopping centre model was 
embraced by the increasingly affluent and mobile suburban populations in the United States, 
Western Europe and later, as will be discussed below, Australia. M J Hardwick, ‘Mall Maker: Victor 
Gruen, Architect of an American Dream’ (2003) University of Pennsylvania Press; T Mennel, 
‘Victor Gruen and the Construction of Cold War Utopias’ (2004) 3 Journal of Planning History, 
118. 

3 The House of Representatives Standing Committee on Industry, Science and Technology Finding a 
Balance –Towards Fair Trading In Australia, Canberra May 1997 (The Reid Report).  
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Unconscionable Conduct be Further Clarified in Practice?’ and the appointment of an 

expert panel by the Commonwealth government to consider options for clarifying the 

scope of the unconscionable conduct provisions of the TPA.4  

In particular, the thesis assesses the efficacy of section 51AC,5 the prohibition of 

unconscionable conduct in certain business transactions6 which was inserted into Part 

IVA of the Trade Practices Act 1974 (Cth) (TPA) by the Commonwealth Government 

in response to the Reid Committee’s deliberations.  

It is crucial to note that the Reid Committee recommended a prohibition of unfair 

conduct, not unconscionable conduct. Indeed, the committee expressed its opposition to 

the use of unconscionable conduct in any ensuing provision because of the limited 

scope of the equitable doctrine.7 As events transpired, the unconscionability standard 

was embraced, with the Commonwealth Government citing the desirability of utilising a 

‘recognised’ standard of conduct and acknowledging concerns that a prohibition of 

unfair conduct had the potential to create commercial uncertainty.8  

 

4 As will be discussed in Chapter 1, the Issues Paper and appointment of the expert panel arose out of the 
Commonwealth Government Response to the Senate Standing Committee on Economics, Report on 
the Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Part 
IVA of the Trade Practices Act 1974 (Cth) <http://www.aph.gov.au/SENATE/committee/ 
economics_ctte/tpa_unconscionable_08/gov_response.pdf> at 6 November 2009; report of the 
Senate Economics Committee, The Need, Scope and Content of a Definition of Unconscionable 
Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (3 December 2008) 
<http://www.aph.gov.au/Senate/committee/economics_ctte/tpa_unconscionable_08/report/report.pdf
> at 6 November 2009. 

5 ‘Unconscionable conduct in business transactions.’  

6 Initially the intention of Section 51AC was to limit the section’s operation to small business; application 
of s 51AC was limited to transactions involving a monetary threshold of $1 million or less. The 
monetary threshold was subsequently increased to $3 million and then to $10 million. In 2008 the 
threshold was removed: Trade Practices Legislation Amendment Act 2008 (Cth) (Act No.116, 2008–
s3, Sch 3, item 12).  

7 Reid Report [6.22]: ‘The Committee does not accept that the equitable doctrine of unconscionability 
embodied within Section 51AA of the Trade Practices Act is capable of dealing with the types of 
conduct complained about to this inquiry and considers that a broader provision is required.’  

8 The decision was made ‘in order to build on the existing body of case law which has worked with 
respect to consumer protection provisions of the Act, and which will provide greater certainty to 
small businesses in assessing their legal rights and remedies’. Peter Reith, Commonwealth 
Parliamentary Debates, House of Representatives (Tuesday 30 September 1997), 8765. 
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As a consequence of this legislative compromise and, as events transpired, a restrained 

judicial interpretation of section 51AC,9 many instances of business conduct identified 

as problematic in the Reid Report remain without remedy 12 years later. Despite over a 

decade of almost constant review and legislative intervention, many retail tenants are 

still encountering serious instances of opportunistic business conduct, feel ‘cheated’ by 

the perceived failure of government and legislative measures and are unlikely to pursue 

legal action because they lack confidence in the courts and the regulator.10  

In 2009 section 51AC is at a crossroad. It must be determined whether the provision 

should be retained in its present form but subject to amendment to ensure the provision 

is more effective, or whether the prohibition of unfair conduct originally recommended 

by the Reid Report should be pursued. Some think that Section 51AC simply needs 

more time to develop.11 Others assert that Section 51AC has been ineffective and that a 

fairness standard is appropriate.12 

Although this thesis proposes strategies to improve the effectiveness of Section 51AC, I 

believe a prohibition of unfair conduct remains the most appropriate standard against 

which to assess the nature of business behaviour. However, without sufficient 

safeguards, an unfairness provision could suffer the same fate as other legislative 

provisions which have proved to be ineffective. This thesis recommends that unfairness 

should not be assessed from the traditional contractual perspective of arm’s-length 

commercial dealing, but through a relational approach which examines the landlord and 

 

9 And Section 51AC’s analogous provisions: See Appendix 1. 

10 These views were gleaned from interviews with retail tenants in Perth and Sydney conducted for this 
research over a two-year period. 

11 For example, see the recent comments by Professor Baxt, Freehills Submission to the Senate 
Economics Committee Inquiry into the Need, Scope and Content of a Definition of Unconscionable 
Conduct for the Purposes of Part IVA of the Trade Practices Act 1974, Submission No 21, 2: ‘The 
fact some cases are lost when judges form a particular view is not necessarily a good reason for 
simply changing the legislation. Sometimes it does take a little bit of time, and a bit of imagination 
and bravery on the part of judges, to ensure that legislation is interpreted in an effective fashion’. 

12 Sitesh Bhojani, David Cousins, Submission to the Senate Economics Committee Inquiry into the 
Statutory Definition of Unconscionable Conduct <http://www.aph.gov.au/SENATE/committee 
/economics_ctte/tpa_unconscionable_08/submissions/sub30.pdf> at 20 June 2009.  
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tenant relationship in a contemporary and realistic context. The Reid Committee 

recognised that a new regime was required: a cultural shift. Almost 12 years of using 

‘unconscionable’ in Section 51AC has had a very limited impact, and uncertainty 

remains because nobody is sure, and nobody can be sure, if, and if so how far, Section 

51AC will develop. A definition of ‘unconscionable’ has been rejected and we are left 

considering more verbosity, and potential upheaval through the use of examples or 

presumptions. Perhaps the time has come to ‘let it go’ and adopt an unfairness standard 

which will not be restrained by the encumbrances of unconscionability. Unfairness was 

the ‘mischief’ sought to be addressed by the Reid Committee;13 not a higher threshold 

of ‘so unfair as to be unconscionable’.14 Assessments of unfairness can be drawn within 

a realistic model of small business relationships, including retail leases. As noted 

recently, it may well be that a coordinated national approach is needed to create a new 

norm of ethical conduct in business-to-business transactions in Australia.15 

Consideration of an unfairness standard would be a good start. 

This thesis provides an original contribution to knowledge regarding Australian retail 

leasing with its analysis of the relevant case law to date in the courts and retail leasing 

tribunals involving Section 51AC and its analogous provisions. It contributes to the 

body of knowledge not only through the analysis of Section 51AC and its suggestions 

for a more effective operation for the provision, but also through insights obtained from 

interviews conducted over a two year period in Sydney and Perth with a cross-section of 

 

13 In its 2004 report, The Effectiveness of the Trade Practices Act 1974 in Protecting Small Business, the 
Senate Economics References Committee reconsidered the question of whether a law proscribing 
unfair conduct should be inserted into the TPA. Although the Committee ultimately decided against 
recommending the inclusion of such a provision, it was noted at 35 that although the TPA uses ‘the 
legally familiar term “unconscionable”, the mischief which the Act seeks to address seems closer to 
unfair conduct’. The Committee noted that if the current Section 51AC ‘seeks to proscribe “unfair 
conduct”, it remains reasonable to consider why it should not simply say so.’ Senate Economic 
References Committee, The Effectiveness of the Trade Practices Act 1974 in Protecting Small 
Business, Commonwealth of Australia, March 2004 <http://www.aph.gov.au 
/senate/committee/economics_ctte/completed_inquiries/2002/04/trade_practices_1974/report/report.
pdf>  at 6 December 2009. 

14 A Asher, ‘S52@35’ (16 October 2009), Trade Practices Conference, Adelaide. 

15 Senate Economics Committee, Trade Practices Amendment (Australian Consumer Law) Bill 2009 
(Cth), [5.55] <http://www.aph.gov.au/senate/committee/economics_ctte/tpa_consumer_law_09/ 
report/index.htm> at 30 November 2009. 
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industry representatives, including landlords and tenants, landlord and tenant advocates, 

representatives of various State and territory retail leasing tribunals and the Australian 

Competition and Consumer Commission.  

The research undertaken for this thesis provides a solid foundation for further research 

into business conduct issues in Australian retail leasing. 
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Introduction 

Extract from an interview with a retail tenant:1 

By raising the outgoings issue we became targets – we were the ‘stirrers’ and 

‘troublemakers’. After that, I don’t know why we bothered. They were ruthless; they did 

everything they could to undermine us. First it was the relocation due to the renovations 

and then they let another store in direct competition with us open close by. A kiosk 

selling calendars was placed outside our door. This obstructed customer traffic during the 

period leading up to New Year and we also sold calendars as part of our business so we 

lost sales there too. We tried to sell the business but neither of our potential buyers were 

regarded as ‘suitable’. It just got too much for X, especially after the second sale fell 

through. They knew his health was bad but it didn’t matter to them. We just let the 

business wind down and left. They leased it again pretty much straight away to another 

card and party shop. We have been financially ruined. 

Extract from an interview with a former Centre Manager:2 

We did what we could for them. There was the outgoings dispute but that was a relatively 

minor thing. A few tenants got a bit wound up and held meetings but it really came to 

nothing. Their relocation was no different to many others; the centre was being renovated 

and they got the same shop back. They were only moved for a few months. Customer 

surveys showed a demand for greater variety in stationary – you know, cards, gifts, that 

sort of thing. We always have booths selling calendars at that time of year and it made 

sense to have all those sort of shops together – it was themed – gift stores, card and party, 

artworks… I know they wanted to sell the business but the prospective purchasers had 

practically no retail experience – it was too risky. Maybe it sounds a bit rough but we had 

a business to run. It was their decision to go. I understand the husband wasn’t well and 

they decided to move on. 

 

1 Interview 23P 25 November 2007. 

2 Interview 33P 2 December 2007. This interview was held after the relevant centre management had left 
the centre concerned and on the condition of anonymity.  
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Unfair commercial conduct is in the eye of the beholder. As demonstrated by the 

extracts above, the retail tenant believes the actions of her landlord effectively forced 

the closure of her business and caused consequent financial losses. On the other hand, 

the centre manager, as the representative of the landlord, justifies his actions as a series 

of legitimate commercial decisions. Consensus as to the nature of his conduct is likely 

to be elusive; to one person such conduct may represent legitimate commercial dealing, 

while to another the behaviour may be regarded as unduly harsh or oppressive.  

In some cases, a court or tribunal will determine whether or not such conduct 

contravenes the applicable law. A conclusion will depend on whether the evidence 

presented establishes that the particular circumstances offended a requisite legal 

standard. However, experience demonstrates that, in most cases, a court or tribunal will 

not have the opportunity to classify the conduct one way or another. The tenant will not, 

for a variety of reasons, pursue the matter,3 and the particular circumstances will be 

regarded merely as an instance of small business failure, soon forgotten by all but the 

affected parties.4  

 

3 82% of retail tenants interviewed for the purposes of this thesis ‘disagreed’ or ‘strongly disagreed’ that 
they would consider taking legal action in a court against a landlord. The main reason cited was legal 
costs, but reference was also made to concerns about the impact of such a course on the 
landlord/tenant relationship, the effect on family, relationships and business and the perceived 
likelihood (or unlikelihood) of success. Although there seemed to be a general view that tenants 
would receive a ‘fairer’ hearing in the Administrative Decisions Tribunal (ADT) in New South 
Wales, respondents from Western Australia exhibited some cynicism towards the potential outcome 
in the State Administrative Tribunal (SAT). In the latter case, this may be the result of a lack of 
exposure by tenants to a relatively recent initiative at the time of the interviews. Also, at the time of 
several interviews there was some disappointment regarding the decision in Murphy v Fremantle 
Markets Pty Ltd [2009] WASAT 84.  

4 It has been noted that the entry and exit of firms in an industry is a natural outcome of a functioning 
market and has significant positive effects on efficiency of the market: Productivity Commission, 
‘The Market for Retail Tenancy Leases in Australia’ final report <http://www. 
pc.gov.au/projects/inquiry/retailtenancies/finalreport> at 18 December 2009. At 31 the Commission 
refers to I Bickerdyke, R Lattimore and A Madge, Business Failure and Change: An Australian 
Perspective (2002) Productivity Commission Staff Research Paper, Canberra, where it was noted 
that a business is said to ‘exit’ the market when the ABN for that business has been cancelled and/or 
the business has ceased to remit GST for five consecutive quarters or a business for which the GST 
role has been cancelled. Australian Bureau of Statistics (Counts of Australian Businesses, Including 
Entries and Exits, June 2003 to June 2006, Cat. no 8165.0, Canberra). Businesses can ‘exit’ the 
market for a variety of reasons apart from business failure: through sale, assignment and/or closure 
for personal or health reasons. The Productivity Commission has concluded that entry and exit of 
retail businesses in Australia is not exceptional compared to other service activities and that the 
survival of retail businesses in shopping centres is in line with survival rates of retail businesses 



25 | P a g e  

 

                                                                                                                                              

It is generally accepted that commercial transactions are the subject of hard bargaining 

and that the common law is reluctant to substitute ‘lawyerly conscience for the hard-

headed decisions of business people’.5 Indeed, for many years, courts in Australia,6 

Canada7 and the United Kingdom8 provided a mixed response to the extension of 

 

elsewhere At 35, the commission noted that ‘[t]his finding suggests there is no systematic industry-
wide feature of shopping centre retailing, or retailing generally, that leads to higher than average 
business failure’. However, statistics compiling market exits do not look to the reasons why retailers 
may decide to leave the market – a business does not have to ‘fail’ in the statistical sense to be 
effectively driven out of its premises. Similarly, the statistics do not shed light on retailers who 
remain in the market but do so under arguably onerous conditions.  

5 See generally State Rail Authority of New South Wales v Heath Outdoor Pty Ltd (1986) 7 NSWLR 170, 
177 and Trawl Industries of Australia v Effem Foods Pty Ltd (1992) 27 NSWLR 326, 332, where it 
was noted that courts should be upholders and not destroyers of commercial bargains. Similarly, in 
Austotel Pty Ltd v Franklin’s Selfserve Pty Ltd (1989) 16 NSWLR 582, 585 Kirby P stated: ‘courts 
should in my view, be wary lest they distort the relationships of substantial, well-advised 
corporations in commercial transactions by subjecting them to the overly tender consciences of 
judges’. However, note the comments of Lees who suggests that the nature of the parties in that 
particular case was ‘two groupings of substantial commercial enterprises, well resourced and 
advised’ engaged in a ‘sort of cat and mouse game’ which  indicated Kirby P’s use of discretion to 
prevent parties from opportunistically exploiting contract law was contrary to its intended purpose: 
Lees, ‘Contract, Conscience, Communitarian Conspiracies And Confucius: Normativism Through 
The Looking Glass Of Relational Contract Theory’ (2001) 25 Melbourne University Law Review 82, 
89.  

6 Until the mid 1980s there was relatively little divergence from the English law in this regard, However, 
from this point several Australian decisions reflected a degree of judicial support of fairness-based 
considerations when considering contractual matters, including commercial agreements: see 
generally Mason, ‘Changing the Law in a Changing Society’, (1993) 67 ALJ 568; P Finn, 
‘Unconscionable Conduct’, (1994) 8 Journal of Contract Law 37; A Mason, ‘Contract, Good Faith 
and Equitable Standards in Fair Dealing’ (2000) 116 LQR 66; L J Priestley, ‘A Guide to a 
Comparison of Australian and United States Contract Law’, (1989) 12 University of New South 
Wales Law Journal 4; P Finn, Equity and Contract in Finn, ed, Essays on Contract (1987) 104; Finn, 
‘Commerce, the Common Law and Morality’, (1989) 17 Melbourne University Law Review 87; G 
Brennan, ‘Commercial Law and Morality’ (1989) 17 Melbourne University Law Review 100.  

7 See for example, Re Empress Towers Ltd and Bank of Nova Scotia 73 DLR (4th)(1991) 400 at 409–410 
per Wallace JA. Interestingly, Canadian courts utilised fiduciary relationships so as to incorporate a 
wider class of persons within the fiduciary classification: S Dorsett, ‘Comparing Apples and 
Oranges: The Fiduciary Principle in Australia and Canada after Breen v Williams’, (1996) 8 Bond 
Law Review, article 3. Lord Denning’s inequality of bargaining power ‘experiment’ received a more 
favourable reception in Canada than elsewhere: McKenzie v Bank of Montreal (1975) 55 DLR (3d) 
641 (OHC) aff’d 70 DLR (3d) 113 CCA, Ronald Elvin Lister Ltd v Dunlop Canada Ltd 91978) 19 
OR (2d) 380 (HCJ); Wallace v Toronto Dominion Bank 91983) 41 OR (2d) 161 OCA. Canada’s 
receptiveness to unconscionability principles, including a possible extension to commercial matters, 
was enhanced after the decision in Hunter Engineering Co Ltd v Synucrude Canada Ltd (1989) 57 
DLR (4th) 321: Ziegal and Duggan, Commercial and Consumer Sales Transactions (4th ed 2002), 
Emond Montgomery, Canada 103. 

8 ‘In England a consensus developed among judges during the 1960s that major developments, even in 
areas hitherto the preserve of the common law, should be achieved by legislation. This meant that ‘a 

http://www.emp.ca/index.php/hotproperty/company/emond-montgomery-publications/
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doctrines such as unconscionable dealing and/or the introduction of conduct oriented 

principles such as an implied duty of good faith, particularly in a commercial context. 

While in some cases such concepts were seemingly embraced,9 in others there was strict 

adherence to more traditional notions of business conduct.10 To some extent, opposition 

to enhancing obligations of fairness can be explained because the existing law was 

regarded as adequate,11 although the pivotal concern is the impact such developments 

may have on commercial certainty.12  

 

broad principle of unconscionability and inequality of bargaining power…were less likely to be 
imported judicially’: J Beatson and D Freidmann, ‘From “Classical” to Modern Contract Law’ in 
Beatson and Freidmann, eds, Good Faith and Fault in Contract Law (1995), Oxford University 
Press, 5. See generally, National Westminster Bank plc v Morgan [1985] AC 686; Barclays Bank plc 
v O’Brien [1994] 1 AC 180. This judicial resistance has been described thus: ‘If contract is narrowly 
concerned with self-interested dealing, then a doctrine of good faith is a hostage to fortune, 
encouraging judicial conscience to ameliorate the outcomes of hard-headed commercial dealing’. R 
Bradgate, R Brownsword and C Twigg-Flesner, ‘The Impact of a Duty to Trade Fairly’ [4.7] 
<http://www.berr.gov.uk/files/file32101.pdf> at 25 June 2009. 

9 Refer again to the references above n 6. See too, L J Priestley, ‘Contract – The Burgeoning Maelstrom’ 
(1988) 1 Journal of Contract Law 15; J W Carter and A Stewart, ‘Commerce and Conscience: The 
High Court’s Developing View of Contract’ (1993) 23 University of Western Australia Law Review 
49; R Bigwood, ‘Conscience and the Liberal Conception of Contract: Observing Basic Distinctions’ 
(2000) 16 Journal of Contract Law 1. For a review of developments into the early 21st century see T 
M Carlin, ‘The Rise and Fall of Implied Duties of Good Faith in Contractual Performance in 
Australia’ (2002) University of New South Wales Law Journal 4; D Clough, ‘Coexistence of Fairness 
and Competition under the Trade Practices Act 1974 (Cth)’, (2005) 33 Australian Business Law 
Review 99.  

10 This was particularly the case with the advent of the Brennan and Gleeson courts; see generally F 
Carrigan, ‘A Blast from the Past: The Resurgence of Legal Formalism’ (2003) 27 Melbourne 
University Law Review 163. 

11 For example, in an Australian context Gummow J was of the view that the existence of s52 of the 
Trade Practices Act 1974 (Cth) effectively negated the need for an implied duty of good faith. In 
Service Station Association Ltd v Berg Bennett and Associates Pty Ltd (1993)117 ALR 393, 401 His 
Honour stated: ‘The implication of a term by operation of law, applicable across the whole spectrum 
of the law of contract, is a major step. Further in deciding to take to take any step it is now idle to 
speak to the law of contract without a real appreciation of the deep impact in Australia of various 
statutory regimes, one of which, of course, gives rise to a most substantial body of work in this 
Court, and has done so for many years.’  

12 This was particularly the case in England where the principal objection to general standards such as 
good faith and fair dealing was that they are threatening traditional values such as certainty, 
predictability and consistency: ‘The Impact of a Duty to Trade Fairly’ above n 8 [4.7] For example, 
in Walford v Miles [1992] AC 128 the House of Lords, in particular Lord Ackner at 138, noted that

 

the adoption of a requirement of good faith would be incompatible with the adversarial ethic 
underpinning English contract law. See too Slade LJ in Banque Financiere de la Cite SA v Westgate 
Insurance Co Ltd [1989] 2 All ER 952, 1013; and May LJ in Bank of Nova Scotia v Hellenic Mutual 
War Risks Association (Bermuda) Ltd: The Good Luck [1989] 3 All ER 628, 667.  

http://www.berr.gov.uk/files/file32101.pdf
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While the good conscience genie seems to have emerged, at least to some extent, from 

the contractual bottle,13 it should be emphasised that even under the common law, 

certain instances of harsh or unprincipled commercial behaviour attracted relief.14 In 

Australia, statute,15 particularly the TPA, has undermined classical notions of 

commercial dealing through general provisions such as the prohibition of misleading or 

deceptive conduct16 and, more specifically, through Part IVA which, inter alia, prohibits 

unconscionable conduct in commercial transactions. Such provisions extend to retail 

leasing transactions.17  

Good faith is a well-recognised principle in some areas under the general law,18 and 

references to good faith appear in statute.19 Although the issue is yet to be directly 

 

13 In a leading statement on the desirability of incorporating notions of good faith into Australian law 
Professor H K Lucke commented that it was not unreasonable to hope that good faith would 
ultimately make a significant and beneficial impact upon Australian private law: Lucke, ‘Good Faith 
and Contractual Performance’ in Finn, ed, Essays on Contract (1987) 155. Professor, now Justice, 
Finn has noted that equity has no exclusive proprietorship of good faith and that the doctrine of good 
faith is squarely upon contracts agenda. Finn, above n 6, 104, 106; note the reference to this article 
by E A Farnsworth in Beatson and Friedman, Good Faith and Fault in Contract Law, above n 8, 
157; Finn, above n 6 89, N Dean ‘ACCC v Berbatis Holdings (2003) 197 CLR 153’ (2004) 26 
Sydney Law Review 255.  

14 Courts may relieve against fraud in the widest sense through misrepresentation, mistake, undue 
influence and, in certain cases, unconscionable conduct: N Seddon and M Ellinghaus, Cheshire and 
Fifoot’s Law of Contract (9th Australian ed, 2008) LexisNexis Butterworths, Australia [1.78].  

15 For example, the Trade Practices Act 1974 (Cth); the Fair Trading Acts: Fair Trading Act 1980(Qld); 
Fair Trading Act 1987(NSW); Fair Trading Act 1999(Vic); Fair Trading Act 1992(ACT); Fair 
Trading Act 1990 (Tas); Fair Trading Act 1987 (SA); Fair Trading Act1987 (WA); Consumer 
Affairs and Fair Trading Act 1990(NT); Contracts Review Act 1980 (NSW); Industrial Relations Act 
1996 (NSW); Part 2B Fair Trading Act 1997 (Vic). 

16 Professor Horrigan has noted the TPA’s ‘transformation from an Act primarily regulating anti-
competitive conduct and abuse of market power to one which equally regulates commercially unfair, 
self-interested, and opportunistic conduct, regardless of its impact on competition and markets.’ 
Horrigan, ‘Unconscionability Breaks New Ground – How the ACCC Test Cases Affect Banks’ 
(October 2001) http://www.aar.com.au/ pubs/baf/banking2.htm at 12 February 2009.; Dean, above n 
13. 

17 See Appendix 2. 

18 For example, contracts uberrimae fidei, between fiduciaries and reliance on equitable doctrine to bring 
about a fair and just result or to set a transaction aside. 

19 Sections 51AC(3)(k); 51AC(4)(k) TPA; s13 Insurance Contracts Act 1984 (Cth) (utmost good faith); ss 
S181, 184 Corporations Act 2001 (Cth). 
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addressed by the High Court,20 in at least some jurisdictions courts are prepared to 

imply a duty of good faith at common law in commercial transactions.21 The 2008 

Commonwealth inquiry Opportunity not Opportunism: Improving Conduct in 

Australian franchising22 recommends that a duty of good faith will be implied into all 

franchise relationships;23 but it should be stressed that the subsequent Commonwealth 

Government response has been to refuse to implement this recommendation.24 There 

are also statutory prohibitions of certain forms of unfair conduct. Legislation in New 

South Wales prohibits unfairness in certain types of contract, including commercial 

contracts.25 In 2003 Victoria introduced unfair contract terms legislation applicable to 

consumer contracts.26 The new consumer policy framework to be introduced in 2010 

will include a new national consumer law based on the provisions of the Trade 

 

20 The closest opportunity was in Royal Botanic Gardens and Domain Trust v South Sydney City Council 
(2002) 186 ALR 289; (2002) 76 ALJR 436; J W Carter and A Stewart, ‘Interpretation, Good Faith 
and the “True Meaning” of Contracts: The Royal Botanic Decision’ (2002) 18 Journal of Contract 
Law 182. 

21 Alcatel Australia Ltd v Scarcella Pty Ltd (1998) 44 NSWLR 349; Esso Australia Resources Pty Ltd v 
Southern Pacific Petroleum NL (1999) FCA 903, Burger King Corporation v Hungry Jacks Pty Ltd 
(2001) NSWCA 187; Hughes Aircraft Systems International v Airservices Australia (1997) 76 FCR 
151; Pacific Brands Sport & Leisure Pty Ltd v Underworks Pty Ltd [2005] FCA 288 at [61] to [65] 
per Finkelstein J; Overlook Management BV v Foxtel Management Pty Ltd [2002] NSWSC 17; 
Oxygen8 Communications Australia Pty Ltd v Telstra Corporation Ltd [2009] FCA 426.  

22 Parliamentary Joint Committee on Corporations and Financial Services, Opportunity Not Opportunism: 
Improving Conduct in Australian Franchising, Commonwealth of Australia (1 December 2008) 
<http://www.aph.gov.au/senate/committee/corporations_ctte/franchising/ report/report.pdf> at 19 
December 2009.  

23 Recommendation 8 (paragraph 8.60) Standard of Conduct. 

‘Franchisors, franchisees and prospective franchisees shall act in good faith in relation to all aspects of a 
franchise agreement.’ 

24 Commonwealth Government Response to the report of the Parliamentary Joint Committee on 
Corporations and Financial Services, Opportunity not Opportunism: Improving Conduct in 
Australian Franchising (27 November 2009) 4–5 <http://www.aph.gov.au/Senate/ Committee/ 
corporations_ctte/franchising/gov_response/gov_response.pdf> at 6 December 2009.  

25 See generally T M Carlin, ‘The Contracts Review Act 1980 (NSW) – 20 Years On’ (2001) 23 Sydney 
Law Review 125. 

26 Part 2B, Fair Trading Act 1999 (Vic). 
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Practices Act 1974 (TPA) and incorporate, inter alia, a new provision to regulate unfair 

contract terms in consumer transactions.27 

This thesis examines the strategies aimed at addressing unfair business conduct in 

Australian retail leasing. The thesis commences with the seminal findings of the House 

of Representatives Standing Committee on Industry, Science and Technology in 

Finding a Balance – Towards Fair Trading in Australia28 in 1997 and concludes with 

the release of an issues paper in November 2009: ‘The Nature and Application of 

Unconscionable Conduct Regulation: Can Statutory Unconscionable Conduct be 

Further Clarified in Practice?’ and the appointment of an expert panel by the 

Commonwealth government to consider options for clarifying the scope of the 

unconscionable conduct provisions of the TPA.29 This thesis contends that the Reid 

Committee created a workable blueprint to address commonly-occurring instances of 

oppressive business conduct within retail tenancy relationships. In particular, the thesis 

will examine the effectiveness of section 51AC of the Trade Practices Act 1974 (Cth) in 

addressing harsh or oppressive business conduct in retail leasing transactions. In so 

doing, the thesis will assess the first decade of Section 51AC’s operation and use 

decided cases to formulate guidelines identifying the circumstances where conduct will 

exceed acceptable standards of commercial behaviour and thus contravene Section 

51AC(1) or (2) . 

 

27 On February 17 2009, the Assistant Treasurer and Minister for Competition Policy and Consumer 
Affairs released an information and consultation paper (the Consultation Paper) entitled An 
Australian Consumer Law: Fair Markets – Confident Consumers. The Consultation Paper was in 
response to the flurry of activity surrounding Australian consumer law in 2008, in particular the 
Productivity Commission’s Review of Australia’s Consumer Policy Framework, Final Report, 
Canberra <http://www.pc.gov.au/projects/inquiry/consumer/docs/finalreport> at 9 August 2009; and 
the Council of Australian Governments’ (COAG) agreement to a new consumer policy framework. 

28 Hereafter referred to as the Reid Report.  

29 The Issues Paper and appointment of the expert panel arose out of the Commonwealth Government 
Response to the Senate Standing Committee on Economics, Report on the Need, Scope and Content 
of a Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 
1974 (Cth) <http://www.aph.gov.au/SENATE/committee/ economics_ctte/tpa_unconscionable_ 
08/gov_response.pdf> at 6 November 2009; report of the Senate Economics Committee, The Need, 
Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Part IVA of the 
Trade Practices Act 1974 (3 December 2008) <http://www.aph.gov.au/Senate/committee 
/economics_ctte/tpa_unconscionable_08/report/report.pdf> at 6 November 2009.  

http://assistant.treasurer.gov.au/DisplayDocs.aspx?doc=pressreleases/2009/009.htm&pageID=003&min=ceb&Year=&DocType=
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On the face of it, at least, Section 51AC has proved ineffective in addressing most 

instances of unfair business conduct identified as problematic in numerous government 

inquiries, particularly the Reid Report, which was the catalyst for the introduction of 

Section 51AC. The Commonwealth government’s decision to utilise an 

unconscionability standard in Section 51AC rather than the Reid Committee’s preferred 

unfairness criterion, and a restrained judicial interpretation of the provision mean 

Section 51AC will only provide relief in the most extreme circumstances of oppressive 

commercial behaviour. This is problematic because the research undertaken for the 

purposes of the thesis reveals that there are a significant number of cases in a no man’s 

land where conduct offends basic notions of morality but is not unconscionable in the 

legal sense. This thesis considers whether the law should extend to circumstances where 

conduct exceeds ‘mere’ hard bargaining but falls short of Section 51AC 

unconscionability; and, if so, how this can be sensibly achieved. 

The most perplexing issue about Section 51AC is the seeming inability of the legislature 

and courts to formulate an appropriate, and consistent, approach to identifying 

unconscionable conduct in a commercial transaction. Despite being in its 12th year of 

operation, debate continues, inter alia, as to whether a dictionary or legal definition of 

unconscionable conduct should be utilised,30 the scope of the provision to address 

 

30 See generally P Strickland, ‘Rethinking Unconscionable Conduct under the Trade Practices Act 1974 
(Cth)’, (2009) 37 Australian Business Law Review 19.  
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procedural and substantive considerations,31 the role of the factors in Section 51AC(3) 

and (4)32 and the extent to which moral judgments should intrude on interpretation.33  

Since 1998 there has been lively debate as to the interpretation and effectiveness of 

Section 51AC.34 On some views,35 the court’s restrained interpretation of 

 

31 On 3 December 2008, the Senate Standing Committee on Economics released its report, An Inquiry 
into the Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of 
Part IVA of the Trade Practices Act 1974 (Cth) <http://www.aph.gov.au.senate 
/committee/economics_ctte/tpa_unconscionable_08/report/report.pdf>. Recommendation 1 stated 
that ‘the committee generally supports an amendment to section 51AC of the Trade Practices Act 
which states that the prohibited conduct in the supply and acquisition of goods or services relates to 
the terms or progress of a contract’ [5.21]. This recommendation seeks to overcome the doubt as to 
whether Section 51AC is applicable to substantive as well as procedural considerations. The 
Commonwealth government has approved this recommendation and the TPA will be amended in 
2010 to reflect this amendment. Commonwealth Government Response to the Senate Standing 
Committee on Economics Report on the Need, Scope and Content of a Definition of Unconscionable 
Conduct for the Purposes of Section 51AC of the Trade Practices Act 1974 (Cth) <http://www. 
treasury.gov.au/documents/1659/PDF/Government_response.pdf> at 27 November 2009. 

32 S Christensen and W Duncan, ‘Unconscionability in Commercial Leasing – Distinguishing a Hard 
Bargain from Unfair Tactics?’ (2005) 13 Competition and Consumer Law Journal 158; E Webb, 
‘Almost a Decade on: a (Reid) Report Card on Retail Leasing’ (2006) 13 Australian Property Law 
Journal 240; N Crosby, S Murdoch and E Webb, ‘Landlords and Tenants Behaving Badly? The 
Application of Unconscionable and Unfair Conduct to Commercial Leases in Australia and the 
United Kingdom’ (2007) 33 University of Western Australia Law Review 207. For an interesting 
recent analysis of how the factors may be limited by the existing equitable doctrines, see P 
Strickland, above n 30.  

33 As will be discussed, some judges have utilised a ‘gloss’ when utilising the dictionary interpretation of 
unconscionable for the purposes of Section 51AC and its analogues In such cases, a requirement to 
identify ‘moral obloquy’ in the circumstances has been imposed: in particular note the comments of 
Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, 583 per Spigelman CJ.  

34 S Christensen and W Duncan, ‘Section 51AC of the Trade Practices Act 1974: An Exocet in Retail 
Leasing’ (1999) 27 Australian Business Law Review 280; P Tucker, ‘Too Much Concern Too Soon? 
Rationalising the Elements of s 51AC of the Trade Practices Act’ (2001) 17 Journal of Contract Law 
120; P Tucker, ‘Unconscionability: The Hegemony of the Narrow Doctrine under the Trade 
Practices Act’ (2003) 11 Trade Practices Law Journal 78; B Horrigan, ‘The Expansion of Fairness-
Based Business Regulation – Unconscionability, Good Faith and the Law’s Informed Conscience’ 
(2004) 32 Australian Business Law Review 159; L Brown, ‘The Impact of Section 51AC of the 
Trade Practices Act 1974 (Cth) on Commercial Certainty’ (2004) 28 Melbourne University Law 
Review 589; F Zumbo, ‘Senate Trade Practices Inquiry: A Few Reforms and some Unfinished 
Business (2004) 12 Trade Practices Law Journal 210; Zumbo, ‘Commercial Unconscionability and 
Retail Tenancies : A State and Territory Perspective’ (2006) 14 Trade Practices Law Journal 165; 
Zumbo, ‘Promoting Ethical Business Conduct: The Case for Reforming Section 51AC (2008)’ 16 
Trade Practices Law Journal  132; P Strickland, above n 30. See too the various submissions to the 
Productivity Commission Inquiry into the Market for Retail Tenancy Leases, above n 4; the Senate 
Standing Committee on Economics Inquiry into the Need, Scope and Content of a Definition of 
Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (Cth) 
<http://www.aph.gov.au/senate/committee/economics_ctte/tpa_unconscionable_08/report/report.pdf
> at 20 August 2009. In particular note the contributions of Professors Zumbo and Horrigan.  
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unconscionable conduct in Section 51AC has resulted in the section’s failure to address 

instances of oppressive business conduct. In relation to retail leasing, similar concerns 

have been expressed about the effectiveness of the equivalent provisions which were 

‘drawn down’ into most state and territory retail tenancy legislation.36  

Until recently, the legislature has been prepared to delegate the responsibility for the 

development of Section 51AC to the courts and tribunals. Although perceived 

shortcomings in Section 51AC’s operation have been the subject of discussion at 

various government inquiries,37 criticism from tenant interests that the provision was 

not addressing instances of oppressive business conduct has been countered by 

assertions that the provision was in fact working through a ‘deterrent effect’,38 that 

problems asserted by tenant interests were not as serious as alleged39and that the 

 

35 For example, F Zumbo, ‘Promoting Ethical Business Conduct’ above n 34; Webb, above n 32; Crosby, 
Murdoch and Webb, above n 32. References to the various inquiries from lessee and franchisee 
interests also assert that the provisions have been of little assistance to small business. 

36 Standing Committee on Economics, An Inquiry into the Need, Scope and Content of a Definition of 
Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (Cth) 
(December 2008) Commonwealth of Australia <http://www.aph.gov.au/senate/committee 
/economics_ctte/tpa_unconscionable_08/report/report.pdf> at 27 November 2009. At 3.10 of the 
report the Committee referred to comments by The Council of Small Business of Australia 
(Submission 31) 4–5 as to the lack of successful prosecutions by the Administrative Decisions 
Tribunal in New South Wales:  

Since 2002, that Tribunal has heard 29 cases alleging unconscionable conduct. In the 29 cases, 
unconscionable conduct was found in five cases, and of these two were overturned on appeal 
unrelated to the unconscionable conduct claim, 1 matter was transferred to the Supreme Court, 
unconscionable conduct was withdrawn in five cases and unconscionable conduct was held not 
to be made in 13 cases. In the remaining six cases, it was found unnecessary to consider the 
question of unconscionable conduct. Analysis of the unconscionable conduct claims heard by 
the Administrative Decisions Tribunal indicate the unconscionable conduct test is onerous and 
the threshold very high.  

37 Most recently, the Productivity Commission, Inquiry into the Market for Retail Tenancy Leases, above 
n 4 and the Senate Standing Committee on Economics, The Need, Scope and Content of a Definition 
of Unconscionable Conduct, above n 36.  

38 Refer generally to submissions from Shopping Centre Council of Australia to the Productivity 
Commission Inquiry into the Market for Retail Tenancy Leases 2008; Senate Standing Committee 
on Economics, An Inquiry into the Need, Scope and Content of a Definition of Unconscionable 
Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (Cth). 

39 Ibid. 
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provision had not been in force for enough time and it needed time for a cohesive 

jurisprudence to develop.40 

Complaints from small business about instances of egregious business conduct, 

particularly in relation to retail leasing and franchising, continued.41 Nevertheless, the 

Commonwealth legislature, having put the legislation in place, seemed prepared to 

continue with a ‘wait and see’ approach while the courts and tribunals grappled with the 

task of ascertaining the scope of Section 51AC.42 However, in late 2008,43 the Senate 

Standing Committee on Economics (SSCE)44 commenced ‘An Inquiry into the Need, 

 

40 Note the recent comments by Professor Baxt, Freehills Submission 21, 2: ‘The fact some cases are lost 
when judged from a particular view is not necessarily a good reason for simply changing the 
legislation. Sometimes it does take a little bit of time, and a bit of imagination and bravery on the 
part of judges, to ensure that legislation is interpreted in an effective fashion.’ Interestingly, while 
the Commonwealth government continued to deny there were issues with the provision, the state and 
territory legislatures continued their own inquiries and piecemeal amendments to address particular 
instances of unfair business conduct in their respective jurisdictions.  

41 Indeed, 2008 saw inquiries into franchising in Western Australia, South Australia and by the 
Commonwealth.  

42 There has been some peripheral intervention but not in relation to making defining Section 51AC 
unconscionable conduct any clearer For example, there have been several changes to the monetary 
threshold, and the licence to impose terms unilaterally has become a factor in sSection 51AC(3) and 
(4). 

43 The inquiry was at the instigation of Senator Nick Xenophon:  

Senator Xenophon successfully initiated a Senate inquiry on the need for the Trade Practices 
Act to define ‘unconscionable conduct’. The   University of NSW’s Frank Zumbo welcomed 
the move.  

The Trade Practices Act did not define unconscionable conduct and the courts had interpreted 
the term too narrowly, he said. ‘There’s unethical conduct going on out there that doesn’t fit in 
the very legalistic, narrow definition of unconscionable conduct.’ N Berkovic and S Ryan, 
‘Senate Knocks Back Two Bills’, The Australian (Sydney), 17 September 2008. 

44 In September 2008, during debate regarding the Trade Practices Legislation Amendment Act 2008 (No 
166, 2008), Senator Nick Xenophon moved a second reading amendment for an inquiry on the need 
to develop a clear statutory definition of unconscionable conduct (Senator Nick Xenophon, Senate 
Hansard 16 September 2008) 4791. Although clearly the ‘mischief’ that Senator Xenophon was 
seeking to remedy was the nature of unconscionable conduct in Section 51AC, as events transpired 
the Committee’s brief extended to a definition for the purposes of Part IVA: a much broader and 
potentially complicating proposition. On 15 September 2008, the Senate referred the following 
matter to the Senate Economics Committee for inquiry and report by 3 December 2008: ‘The need to 
develop a clear statutory definition of unconscionable conduct for the purposes of Part IVA of the 
Trade Practices Act 1974 and the scope and content of such a definition’. 
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Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Part 

IVA of the Trade Practices Act 1974 (Cth)’.45 The ensuing report46 declined to endorse 

a statutory definition of unconscionable conduct47 but made three recommendations of 

relevance to Section 51AC and, by implication, to the interpretation of the equivalent 

state and territory retail tenancy provisions.48 In summary, the recommendations sought 

to amend Section 51AC through the insertion of a provision to the effect that Section 

51AC extends to substantive as well as procedural considerations49 and the formulation, 

in consultation with industry representatives, of examples of conduct which will be 

regarded as unconscionable.50 The Committee also recommended that more test cases 

addressing Section 51AC be pursued by the ACCC.51  

 

45 The inquiry was advertised nationally and certain organisations, statutory authorities and individuals 
were invited to make submissions. There were 31 submissions to the inquiry, of which 21 were made 
public. One public hearing was conducted.  

46 3 December 2008. 

47 Senate Standing Committee on Economics, An Inquiry into the Need, Scope and Content of a 
Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 
(Cth) (December 2008) Commonwealth of Australia (‘The Report’). <http://www.aph.gov.au/senate 
/committee/economics_ctte/tpa_unconscionable_08/report/report.pdf> at 20 August 2009. See 
generally [5.9]–[5.18] and in particular [5.17]. An ancillary response was also provided by Senators 
Xenophon and Joyce.  

48 Above n 44.  

49 Recommendation 1 ‘the committee generally supports an amendment to section 51AC of the Trade 
Practices Act which states that the prohibited conduct in the supply and acquisition of goods or 
services relates to the terms or progress of a contract’ [5.21]. 

50 Recommendation 2 ‘The Committee recommends that the Federal Government engage industry 
participants from the retail tenancy and franchising sectors (among others) and the ACCC in an 
inquiry process. The inquiry should specifically consider the option of producing a list of clear 
examples, that all parties agree constitute ‘unconscionable conduct’ into the Trade Practices Act. 
Furthermore, the committee recommends that as a part of this national dialogue, a statement of 
principles should also be considered’ [5.22]–[5.29], [5.34]. 

51 Recommendation 3 ‘The committee recommends that the ACCC pursue targeted investigation and 
funding of test cases’ [5.30]. 
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The Commonwealth subsequently endorsed the recommendations,52 and on 27 

November 2009 the Commonwealth Treasury released an Issues Paper titled ‘The 

Nature and Application of Unconscionable Conduct Regulation: Can Statutory 

Unconscionable Conduct be Further Clarified in Practice?’53 Responses to the Issues 

Paper will inform the considerations of a panel of experts which the government has 

appointed to coordinate the industry consultation recommended by the SSCE. The panel 

will focus on the desirability of and, if deemed appropriate, the formulation of the 

examples and/or principles recommended in the inquiry.54  

After almost 12 years, a considerable lack of consensus as to the meaning, scope and 

standard imposed by Section 51AC is still evident. This has undermined certainty, as no 

one has determined the provision’s reach and conflicting views still abound.55 It 

remains uncertain how far larger businesses ‘can go’ and where the line between a hard 

bargain and unconscionable conduct will be drawn. The effectiveness of Section 51AC 

has been undermined too; the longer we must wait for clarification the longer it is likely 

that justice is being denied; the uncertain scope may dissuade deserving parties from 

pursuing legal action.56  

 

52 Commonwealth Government Response to the Senate Standing Committee on Economics Report on the 
Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Section 
51AC of the Trade Practices Act 1974 (Cth) (5 November 2009). <http://www.treasury. 
gov.au/documents/ 1659/PDF/Government_response.pdf> at 27 November 2009. 

53 <http://www.treasury.gov.au/documents/1676/PDF/Unconscionable_Conduct_Issues_Paper.pdf> at 27 
November 2009. 

54 See generally: Australian Treasury, The Nature and Application of Unconscionable Conduct 
Regulation: Can Statutory Unconscionable Conduct Be Further Clarified in Practice? (Issues paper 
Ch 2) <http://www.treasury.gov.au/documents/1676/PDF/Unconscionable _Conduct_Issues_Paper. 
pdf> at 27 November 2009. 

55 In particular, the debate regarding the adoption of a ‘legal’ interpretation of ‘unconscionable’ in Section 
51AC as against an ‘ordinary or dictionary’ interpretation. 

56 In interviews undertaken for this thesis, many tenants noted that they would be ‘unlikely’ or ‘very 
unlikely’ to take legal action against the landlord even if they had a legitimate grievance. Various 
reasons were provided, for example, cost, relationship with landlord, and stress. In relation to an 
action for unconscionable conduct those who had taken an interest in the provision were of the view 
it was ‘useless’, ‘stacked against tenants’, ‘too hard to prove’. Several expressed the view that even 
if they felt they had a legitimate grievance, they would not be successful anyway.  
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Yet proposals for a statutory definition were rebuffed,57 and despite consistent calls for 

more test cases, there have been few decided cases and only a handful where findings of 

unconscionable conduct have been made.58 Tenant interests still claim there are serious 

problems which cannot be addressed. It is to be hoped that the latest recommendations 

from the Commonwealth government, and the input of the expert panel, will move 

towards encapsulating a meaning of ‘conduct which is in all the circumstances 

unconscionable’ for the purposes of Section 51AC. 

In my view, the 1997 recommendation for a prohibition of unfair conduct remains the 

most workable standard against which to assess the nature of business behaviour. 

However, without sufficient safeguards an unfairness provision could suffer the same 

fate as Section 51AC, a provision which has proved to be effective only in the most 

egregious circumstances. To avoid this result, the thesis suggests that an assessment of 

unfair conduct in retail leasing matters should be made in the context of a relationship 

of mutual interdependence and cooperation between the parties rather than the 

traditional default position of arms-length commercial dealing.

 

57 Above n 4, [5.9]–[5.17]. 

58 Many of these cases are Tribunal decisions relating to the retail leasing legislation in various 
jurisdictions and therefore do not have precedent value. 
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Overview of the thesis 

A Reid’s legacy – the Australian retail tenancy landscape in 2009 

Chapter 1 maps the course of retail tenancy regulation since the Reid Report. Its 

rationale is to provide background and context for the ensuing discussions. The chapter 

poses the question which recurs throughout the thesis: did the Reid Report provide a 

workable solution to unfair conduct in retail leasing transactions? It examines the 

findings of the Reid Report and outlines the Report’s contribution to retail leasing law 

and policy in the past 12 years. The Reid Report identified a number of discrete areas of 

concern to retail tenants, particularly security of tenure, assignment, calculation of 

rental, lease documents and disclosure, changes in tenancy mix and redevelopment and 

relocation. The chapter will examine the response of the Commonwealth government to 

these issues through a discussion of the several parliamentary enquiries which have, 

inter alia, considered retail tenancy and the related legislative developments. The 

approach of the States and Territories in relation to these issues will also be outlined. 

The chapter also touches on more contemporary developments with an examination of 

two relevant reports released in 2008: the Productivity Commission’s ‘Final Report on 

the Market for Retail Leases in Australia’1 and the findings of and Commonwealth 

government response to2 the Senate Standing Committee on Economics’ investigation 

into the need, scope and content of a definition of unconscionable conduct for the 

purposes of Part IVA of the Trade Practices Act 1974. Both inquiries will impact 

significantly on the direction of retail leasing; and their relationship with, and 

divergence from, the Reid Report findings will be analysed. 

 

 

1 Productivity Commission, The Market of Retail Tenancy Leases in Australia Inquiry Report no 43 
(2008) <http://www.pc.gov.au/projects/inquiry/retailtenancies /finalreport> at 18 December 2009 

2 ‘Commonwealth Government Response to the Senate Standing Committee on Economics Report on the 
Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Section 
51AC of the Trade Practices Act 1974 (Cth)’ (5 November 2009) <http://www.treasury. 
gov.au/documents /1659/PDF/Government _response.pdf> at 27 November 2009 
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B Section 51AC – a failed experiment? 

Part 2 comprises Chapters 2-4. Part 2 examines the jurisprudence of Section 51AC and 

analyses the provision’s application to, in particular, retail leasing. 

Chapter 2 applies the rules of statutory interpretation to Section 51AC. There has 

been considerable discussion as to the scope of Section 51AC and the nature of the 

conduct required to be regarded as ‘unconscionable’. Chapter 2 explores how far 

Section 51AC could feasibly ‘go’ towards addressing oppressive business practices. 

Chapter 3 provides a critique of Section 51AC’s impact on franchises and, briefly in the 

first instance, retail leasing transactions. Franchises are discussed for two reasons: first, 

similar business conduct issues affect leases and franchises; and second, there have been 

several decisions involving Section 51AC and franchising which may be of assistance 

in a retail leasing context. The research demonstrates that section 51AC has not 

adequately addressed the problem areas in retail tenancy identified in the Reid Report. 

While the section has the potential to address contentious landlord and tenant issues, it has 

been restrained by a lack of judicial opportunity to interpret the section; and when 

interpreted, it seems likely that a narrow view of unconscionable conduct will be adopted, 

thus catching only the most iniquitous conduct.3 This is significant, as if the section is not 

addressing the problems it was introduced to remedy or at least alleviate, then perhaps 

the time is right to consider other options which do address these problems rather than 

persevering with an ineffective provision. 

Chapter 4 focuses on specific instances of business conduct highlighted in the Reid 

Report. The chapter will draw conclusions as to the impact Section 51AC has had in 

addressing these issues of concern. 

C  The rediscovered balance – Making Section 51AC ‘work’ or a 

prohibition of unfair conduct? 

 

3 Refer to the discussions above, especially Chapters 3 and 4. 
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Part 3, Chapters 5 and 6, proposes that, as recommended by the Reid Committee in 

1997, the most effective legislative measure to combat areas of concern in the 

relationship between retail tenants and landlords, and arguably in all such transactions 

involving small business, is a provision in the TPA which prohibits unfair conduct. 

Chapter 5 will focus on Section 51AC and make suggestions as to how the section may 

‘work’. It is asserted that, if Section 51AC is to be retained, the most desirable course is 

for the factors in Section 51AC(3) and (4) to be retained.4 The factors are wide and, in 

my view, flexible enough, either alone or in combination, to encapsulate any 

circumstances which could be alleged to be unconscionable in a commercial transaction. 

Increasing reference to and application of the factors in recent judgments suggest courts 

are becoming more familiar with the factors and their relevance in particular small 

business contexts.5 The status of the factors could be enhanced by amending Section 

51AC to make it mandatory for the court to take into account such of the factors as are 

relevant to the circumstances of the case, rather than leaving such a consideration to the 

court’s discretion. Courts should also be encouraged to consider conduct involving 

Section 51AC with a view to the fair trading objectives of the TPA and, given the nature 

of most of the transactions which are scrutinised under Section 51AC, considered it in a 

 

4 In coming to this conclusion I am aware of Professor Horrigan’s comment before the Committee 
regarding the limitations of inserting a definition of ‘unconscionable conduct’ into the TPA without 
any other amendment to section 51AC: 

even if you just insert a new definition, it still has to go into the existing regime with all of its 
flaws. By that I mean you will still need courts to connect the dots between a definition, albeit 
an expanded definition; the existing list of indicators, if you leave them as they are; and the 
fact specific situations in which each of these things have to be applied. The existing statutory 
indicators, unless there is a radical change made to them, just do not deal with issues about 
how many of those indicators you need before you say we have unconscionable conduct. What 
is the priority between them and how much weight do you give them in particular 
circumstances?  

The committee shared these concerns at [5.24]–[5.25]. 

5 Australian Competition and Consumer Commission v Dukemaster Pty Ltd [2009] FCA 682; Australian 
Competition and Consumer Commission v Allphones Retail Pty Ltd (No 2)[2009] FCA 17. For an 
early instance of a progressive approach to s51C, see Australian Competition and Consumer 
Commission v Simply No Knead Franchising Pty Ltd (2000) 104 FCR 253.  
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relational context rather than from a more conventional, classical model of commercial 

dealings.6  

Adopting this approach will see less ‘tinkering’ with a comprehensive list of factors on 

which a body of authority is building, but would ensure the factors receive due 

consideration within an appropriate context. The alternative proposal, formulating the 

factors as presumptions, would have significant ramifications on the onus of proof and 

would cause considerable consternation amongst larger enterprises (presumably the 

entities most likely to be accused of unconscionable behaviour), particularly regarding 

cost and certainty implications. 

 For the sake of completeness, Chapter 5 will consider the potential inclusion of 

examples in Section 51AC and make suggestions as to the form and content an 

indicative list of examples could take. It should be stated at the outset that, although I 

am acutely aware of Section 51AC’s perceived failure to address instances of unfair 

business conduct,7 compiling a new list of examples may be of little assistance to the 

interpretation of Section 51AC and may even further complicate the issue. 

Chapter 6 returns to the Reid Committee’s 1997 proposal to include a prohibition of 

unfair conduct in small business transactions. The chapter will discuss the desirability 

and practicality of such a provision. It will be asserted that, despite arguments to the 

contrary, an unfairness provision in the Trade Practices Act is a workable, and 

appropriate, option. To substantiate this assertion, legislation in Australia and 

elsewhere, particularly the UK and the EU, which has adopted criteria of unfairness, 

will be discussed; and the different formulations of an unfair conduct provision will be 

considered. The chapter will also discuss statutory provisions where ‘broad’ terms have 
 

6 See generally Lees, above n 5; I Macneil, The New Social Contract: An Inquiry into Modern 
Contractual Relations (1980) Yale University Press 72–7; Macneil, ‘Relational Contract: What We 
Do and Do Not Know’ (1985) Wisconsin Law Review 483; Macneil, ‘Relational Contract Theory: 
Challenges and Queries’ (2000) 94 Northwestern University Law Review 877. Recently, R 
Brownsword has been taking a similar ‘transactional’ view in relation to his discussions of good 
faith: Brownsword, ‘Regulating Transactions’ (paper delivered to the Consumer Law Conference, 
January 9 2009, University of Manchester).  

7 This reference is to ‘unfair’ in the general colloquial sense rather than to any situation requiring 
specificity, for example by reference to unconscionable or to a prohibition of unfair conduct. 
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been used to regulate commercial behaviour such as misleading or deceptive conduct. 

The chapter will assert that adopting a fairness standard would be more successful in 

addressing conduct regarded by the Reid Committee as problematic than 51AC can be.  

In light of the imminent introduction of sweeping changes to Australian consumer law 

and the response to inquiries involving franchising and retail leasing, the thesis 

concludes with a suggestion as to how an unfair business conduct provision could be 

incorporated into the TPA. 
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I.  THE REID REPORT: RATIONALE, CONTENT AND LEGACY  

[i]t is war out there between the retailers and the owners and managers.1 

Last  year,  shopping  centres  discovered  that,  in  some  quarters,  we  had  a  perception 

problem…  For  their  audience  –  politicians  and  the  media  –  it  was  an  easily  digestible 

package. It had victims, it had power plays and it had lots of human interest stories. It was 

a classic David and Goliath pantomime and in the wash up, we looked like the bad guys.2 

A. Introduction 

In June 1996, the House of Representatives Standing Committee on Industry, Science 

and Technology3 was asked to investigate and report on a number of business conduct 

issues in Australia, particularly the relationship between small/medium businesses and 

larger enterprises.4 The ensuing report, Finding a Balance – Towards Fair Trading in 

Australia, was disseminated throughout the Australian business community in May 

1997. The report, generally referred to as the Reid Report,5 focused on business 

 

1  Evidence to the House of Representatives Standing Committee on Science and Technology (Reid 
Committee), Finding a Balance –Towards Fair Trading In Australia 2007 AGPS Canberra, 
Transcript 442 (Yvonne Valentin, Commercial Manager, Laubman and Pank Optometrists, WA).  

2 Stephen Lowy, Managing Director, Westfield America, International Shopping Centre Conference, 
April 1998. 

3 The Committee is generally referred to as the Reid Committee after the Honourable Bruce Reid MP, the 
Chairman of the Committee.  

4 The Terms of Reference were received from the Hon Geoff Prosser MP, Minister for Small Business 
and Consumer Affairs, 26 June 1996. The Reid Committee was asked to investigate and report on: 

 the major business conduct issues arising out of commercial dealings between firms, including, 
but not limited to, franchising and retail tenancy; and 

 the economic and social implications of the major business conduct issues, particularly whether 
certain commercial practices might lead to sub-optimal economic outcomes.  

The Committee was also asked to examine whether the impact of the business conduct issues 
identified were sufficient to justify Government intervention. 

5 A reference to the Honourable Bruce Reid MP, Chairman of the Committee. 
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relationships in retail leasing,6 franchising7 and banking.8 It also considered related 

issues involving misuse of market power.9  

The Reid Report made significant and far-reaching recommendations which, in the 

committee’s view, would address issues raised during the inquiry. This was particularly 

the case with retail leasing. However, despite significant legislative and judicial 

developments at State and Territory and Commonwealth level since the Reid Report, it 

is debatable whether some situations regarded as problematic by the committee have 

been addressed in a practical sense. 

The Reid Report’s pivotal recommendations impacting upon retail tenancy – the 

formulation of a uniform leasing code and a statutory provision prohibiting unfair 

conduct in small business transactions – have been ignored. The Code has not 

eventuated and the unfairness provision was re-cloaked in the form of a prohibition of 

unconscionable conduct.10 While the States and Territories have been proactive in 

addressing many of the issues raised by the Reid Committee through retail tenancy 

legislation, the jurisdiction-by-jurisdiction approach remains troublesome.11 Retail 

tenancy laws vary throughout Australia, and in the absence of a harmonised national 

system or a centralised retail leasing regime they will continue to do so. 

 

6 The House of Representatives Standing Committee on Industry, Science and Technology, Finding a 
Balance –Towards Fair Trading In Australia, Ch 2. 

7 Ibid Ch 3. 

8 Ibid Ch 5.  

9 Ibid Ch 4.  

10 Section 51AC. 

11 For an examination of these problems from a State and Territory perspective see E Webb, ‘Almost a 
Decade on – A (Reid) Report Card on Retail Leasing’ (2006) 13 Australian Property Law Journal 
240 (extracted in Appendix B). 



45 | P a g e  

 

                                                

B. The Reid Report and retail leasing 

Chapter 2 of the Reid Report focused on retail leasing. Commencing with the emotive 

quotation: ‘it is war out there between the retailers and the owners and managers’,12 

the chapter outlined the major issues raised in submissions to the committee regarding 

the relationship between owners, centre managers and tenants. The publicity 

surrounding the Report, which was particularly adverse to shopping centre owners and 

operators,13 focused considerable attention on the retail tenancy sector. The Report also 

identified several areas of particular concern regarding retail tenancy. The committee 

made a number of recommendations involving:14 

 Sitting tenants, including security of tenure at the end of a lease and 

assignment;15  

 Calculation of rental;16 

 Outgoings and promotions;17 

 Lease documents and disclosure;18 

 Changes in tenancy mix;19 and 

 Redevelopment and relocation.20 

 

12 Valentin, above n 1. 

13 S Lowy, above n 2.  

14 These recommendations are outlined and discussed in Appendix A. 

15 Reid Report, above n 6 [2.25]–[2.26]; [2.68]–[2.106]. In particular see goodwill [2.73]–[2.80]; 
assignment [2.95]–[2.104]; casual leasing [2.91]–[2.93]; rental and a sitting tenant [2.160–2.165]. 

16 Ibid [2.107]–[2.173]. 

17 Ibid [2.174]–[2.197]. 

18 Ibid [2.198]–[2.214]. 

19 Ibid [2.215–2.228]. 

20 Ibid [2.229]–[2.256]. 
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Chapter 6 discussed legislative protection against unfair conduct. Recommendation 6.1 

provided that the TPA should be amended to include a provision prohibiting unfair 

conduct in business transactions. This provision would have been applicable to retail 

leasing transactions.21 

C.  Legislative protection 

The proposal to insert a provision into the TPA addressing unfair business conduct was 

not unique. A prohibition of unconscionable conduct in commercial and consumer 

transactions was mooted as early as 197622 but later rejected due to concerns about the 

impact it would have upon Part IV of the TPA.23 After deliberations commencing in 

1984,24 a provision dealing with unconscionable conduct in consumer transactions was 

introduced in 1986.25 A proposed extension to commercial transactions was later 

rejected due to concerns about business certainty.26  

 

21 Reid Report, above n 6, Ch 7, Recommendations 7.1–7.4 Finally, it is significant that the Reid 
Committee emphasised the importance of access to justice and education in matters involving small 
business, including retail tenancy. 

22 Trade Practices Review Committee (Swanson Committee), Review of the Trade Practices Act (1976, 
AGPS Canberra) [9.96]–[9.97]. In Australian Competition and Consumer Commission v C G 
Berbatis Holdings Pty Ltd (2000) 96 FCR 491, 494–496 French J outlined the development of the 
1976 proposal to incorporate an unconscionable conduct provision into the TPA. See generally D 
Healey, ‘Unconscionable Conduct in Commercial Dealings’ (1993) 1 Trade Practices Law Journal 
169; M Sharpe and C Parker, ‘A Bang or a Whimper? The Impact of ACCC Unconscionable 
Conduct Enforcement’ (2007) 15 Trade Practices Law Journal 139.  

23 Trade Practices Consultative Committee (Blunt Committee), Small Business and the Trade Practices 
Act, (1979,AGPS Canberra).  

24 ‘Trade Practices Act: Proposals for Change’ (1984) green paper, AGPS, Canberra.  

25 Section 52A, inserted by Act No 17, 1986. 

26 The House of Representative Standing Committee on Legal and Constitutional Affairs, Mergers, 
Takeovers and Monopolies: Profiting from Competition? (1989, AGPS, Canberra) pondered an 
extension of s52A to business transactions, as did the House of Representatives Standing Committee 
on Industry, Science and Technology in Small Business in Australia: Challenges, Problems and 
Opportunities (1990 ,AGPS Canberra). There were reservations in both regarding the potential effect 
on business certainty. Abundant caution was evinced in the Senate Standing Committee on Legal 
and Constitutional Affairs, Mergers, Monopolies and Acquisitions: Adequacy of Existing Legislative 
Controls (1999 AGPS Canberra). Nevertheless, Part IVA, which comprised s51AA and s51AB 
(formerly s52A), was inserted into the TPA in 1992. See generally Sharpe and Parker, above n 22.  
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In 1992, Section 51AA, a provision prohibiting unconscionable conduct within the 

meaning of the unwritten law of the States and Territories, was inserted into the TPA.27 

It was envisaged Section 51AA would address unconscionable conduct in commercial 

transactions.28 For the most part, Section 51AA has been interpreted in accordance with 

the equitable doctrine of unconscionable dealing. This approach, often referred to as 

adopting a ‘narrow’ view29 of unconscionable conduct, focuses on procedural rather 

than substantive unconscionability.30 A finding of unconscionable conduct will be 

established where a person knowingly takes unconscionable advantage of another 

person who is at a ‘special’ disadvantage.31 To date, such disadvantages have 

commonly been of a constitutional nature,32 but the possibility of utilising a 

 

27 Act No 222, 1992. 

Section 51AA Unconscionable conduct within the meaning of the unwritten law of the States and 
Territories  

(1) A corporation must not, in trade or commerce, engage in conduct that is unconscionable within 
the meaning of the unwritten law, from time to time, of the States and Territories. 

28 Section 52A was renumbered Section 51AB. Consumer transactions, covered by Section 51AB, were 
expressly stated not to be in the ambit of Section 51AA. See Section 51AA(2). Since 1998, this 
section also refers to Section 51AC.  

29 The narrow view encapsulates the traditional elements of the equitable doctrine of unconscionable 
dealing. A finding of unconscionable conduct will be established where a person knowingly takes 
unconscionable advantage of another person who is at a ‘special’ disadvantage. 

30 Substantive unconscionability refers to the period after the contract is formed: for example, 
unconscionable use of a party’s legal rights and/or illegitimate economic pressure. P Vout, 
Unconscionable Conduct – The Laws of Australia (2nd ed 2008) Thomson Law Book Company, 
Australia, 35.9.220.  

31 Ibid 35.9.230. See generally, Blomley v Ryan (1956) 99 CLR 362; Commercial Banking Corporation of 
Australia Ltd v Amadio (1983) 151 CLR 447.  

32 Constitutional disadvantage stems from an inherent infirmity or weakness or deficiency such as age, 
illness, poverty, inexperience or lack of education. Australian Competition and Consumer 
Commission v C G Berbatis Holdings Pty Ltd (2003) 214 CLR 51, 63 per Gleeson J:  

In the present case, French J said that the lessees suffered from a ‘situational’ as distinct from a 
‘constitutional’ disadvantage, in that it did not stem from any inherent infirmity or weakness or 
deficiency. That idea was developed somewhat in a joint judgment, to which French J was a 
party, in Australian Competition and Consumer Commission v Samton Holdings Pty 
Ltd…where it was said that, under the rubric of unconscionable conduct, equity will set aside a 
contract or disposition resulting from the knowing exploitation by one party of the special 
disadvantage of another, and then it was said: 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#corporation
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#trade_or_commerce
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#trade_or_commerce
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‘situational’ disadvantage’33 has provided an opportunity to consider extending the 

traditional approach. Two other interpretations provided alternatives to the ‘narrow’ 

view: a ‘broad’ view34 incorporating all doctrines of which unconscionability is an 

element;35 and unconscionability at large.36 There was little prospect of 

 

‘The special disadvantage may be constitutional, deriving from age, illness, poverty, 
inexperience or lack of education: Commercial Bank of Australia Ltd v Amadio. Or it may be 
situational, deriving from particular features of a relationship between actors in the transaction 
such as the emotional dependence of one on the other: Louth v Diprose; Bridgewater v Leahy’ 
(footnotes omitted).  

33 Situational disadvantage derives from particular features of a relationship between actors in the 
transaction, such as the emotional dependence of one on the other: Australian Competition and 
Consumer Commission v CG Berbatis Holdings Pty Ltd (2000) ATPR 41–755; Australian 
Competition and Consumer Commission v Samton Holdings Pty Ltd (2002) 117 FCR 301. 

34 The broad view extends to equitable doctrines of which unconscionability is an element: for example, 
undue influence, equitable estoppel and relief against forfeiture. Unconscionability is also a factor in 
economic duress: refer to the comments of Gummow and Hayne JJ Australian Competition and 
Consumer Commission v CG Berbatis Holdings Pty Ltd (2003) 214 CLR 51, 72, Australian 
Competition and Consumer Commission v Samton Holdings Pty Ltd (2002) 117 FCR 301. 

35  In Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd (2003) 214 
CLR 51, 72 Gummow and Hayne JJ noted: 

‘The term ‘unconscionable’ is used as a description of various grounds of equitable 
intervention to refuse enforcement of or to set aside transactions which offend equity and good 
conscience. The term is used across a broad range of the equity jurisdiction. Thus, a trustee of a 
settlement who misapplies the trust fund and the fiduciary agent who makes and withholds an 
unauthorised profit may properly be said to engage in unconscionable conduct. The relief given 
by equity against the imposition of monetary penalties and the forfeiture of proprietary 
interests has been said to reflect the attitude of equity to overreaching and unconscionable 
dealing, as well as to accident, mistake and surprise. The remedy of rescission may reflect the 
characterisation as unconscionable of the conduct of the party seeking to hold the plaintiff to a 
contract entered into under the influence of innocent misrepresentation or unilateral mistake. 
Again, the various doctrines and remedies in the field of estoppel, at a general level, may be 
said to overcome the unconscionable conduct involved in resiling from the representation or 
expectation induced by the party stopped. It will be unconscientious for a party to refuse to 
accept the position which is required by the doctrines of equity. But those doctrines may 
represent, as the above examples indicate, the outcome of interplay between various themes 
and values of concern to equity...’ 

36 This is a notion to be regarded with considerable suspicion as it can ‘decline all too readily into a 
generalised justification for the courts doing whatever they deem to be fair’: Bridge v Campbell 
Discount Co Ltd [1962] AC 600, 626 per Lord Radcliffe. This view has been adopted by many 
Australian courts, including the High Court: Australian Broadcasting Corporation v Lenah Game 
Meats Pty Ltd (2001) 208 CLR 199, 245, Tanwar Enterprises Pty Ltd v Cauchi (2003) 217 CLR 
315, 324 per Gleeson CJ, McHugh, Gummow, Hayne and Heydon JJ. Refer to the recent comments 
of Edmonds J in Optus Networks Ltd v Telstra Corporation Ltd (No 3) [2009] FCA 728, [50] It has 
been suggested that Batt J took this view in Olex Focas Pty Ltd v Skodaexport Co Ltd [1998] 3 VR 
380: see generally, R Buckley, ‘Sections 51AA and 51AC of the Trade Practices Act: the Need for 
Reform’ (2000) 8 Trade Practices Law Journal 5; J J Browne, ‘The Fraud Exception to Standby 

http://legalonline.thomson.com.au.ezproxy.library.uwa.edu.au/links/redirect2?sid=16d86ade0ade6d053797eefce6c7a722&host=legalonline.thomson.com.au%3A80&label=COMM.TLA%7ESBT.35.5%7ELNK.3736953
http://legalonline.thomson.com.au.ezproxy.library.uwa.edu.au/director?sid=16d86ade0ade6d053797eefce6c7a722&xhitlist_q=lb.214.CLR.00051
http://legalonline.thomson.com.au.ezproxy.library.uwa.edu.au/director?sid=16d86ade0ade6d053797eefce6c7a722&xhitlist_q=lb.214.CLR.00051
http://legalonline.thomson.com.au.ezproxy.library.uwa.edu.au/links/redirect2?sid=16d86ade0ade6d053797eefce6c7a722&host=legalonline.thomson.com.au%3A80&label=COMM.TLA%7ESBT.35.5%7ELNK.916977
http://legalonline.thomson.com.au.ezproxy.library.uwa.edu.au/director?sid=16d86ade0ade6d053797eefce6c7a722&xhitlist_q=lb.217.CLR.00315
http://legalonline.thomson.com.au.ezproxy.library.uwa.edu.au/director?sid=16d86ade0ade6d053797eefce6c7a722&xhitlist_q=lb.217.CLR.00315


49 | P a g e  

 

                                                                                                                                              

‘unconscionability at large’ being embraced by the courts, but the broader view, which 

would have swept doctrines such as estoppel, undue influence and economic duress into 

its ambit, did obtain some judicial support.37 

In 1997 the Reid Committee formed the view that recourse to the doctrine of 

unconscionable dealing38 had failed to deal adequately with the type of complaints it 

had received from small businesses about their dealings with more powerful firms. In a 

commercial context, small business applicants were rarely able to establish the requisite 

‘special disadvantage’ to obtain relief.39 It was recommended that s51AA be repealed, 

and replaced with a new provision that proscribed ‘unfair’ conduct in commercial 

transactions.40 To assist in interpretation, the provision was to have contained a non-

exhaustive list of factors the court could have regard to, for the purposes of determining 

whether a corporation had engaged in unfair conduct.41 The committee made a 

conscious decision to utilise the term ‘unfair’ rather than ‘unconscionable’, as it was of 

the view that retaining ‘unconscionable’ would not provide a sufficiently clear signal to 

 

Letters of Credit in Australia: Does it Embrace Statutory Unconscionability?’ (1999) 11 Bond Law 
Review 98. Interestingly, in Optus Networks Ltd v Telstra Corporation Ltd (No 3) [2009] FCA 728, 
[50] Edmonds J did not find it necessary to determine the status of that case, noting: ‘In this respect 
it is not necessary to pass upon the correctness or otherwise of Olex Focas Pty Ltd v Skodaexport Co 
Ltd [1998] 3 VR 380 which was concerned with the grant of interlocutory relief and the existence of 
a serious question to be tried rather than any concluded view as to the construction of 
s 51AA...equitable doctrine does not presently provide a remedy against conduct simply on the basis 
that it is unfair in the opinion of a judge. It cannot be applied to unconscionable conduct at large’. 

37 In this respect note the comments by Mason J regarding the scope of equity’s jurisdiction in 
Commercial Banking Corporation of Australia Ltd v Amadio (1983) 151 CLR 447 at 461: 
‘Historically, courts have exercised jurisdiction to set aside contracts and other dealings on a variety 
of equitable grounds They include fraud, misrepresentation, breach of fiduciary duty, undue 
influence and unconscionable conduct .In one sense they all constitute species of unconscionable 
conduct on the part of a party who stands to receive a benefit under a transaction which, in the eye of 
equity, cannot be enforced because to do so would be inconsistent with equity and good conscience.’ 
See too Australian Competition and Consumer Commission v Samton Holdings Pty Ltd (2002) 117 
FCR 301, 318 per Gray, French and Stone JJ. 

38 Reid Report, [6.3]. 

39 Ibid [6.18]; [6.21]–[6.22]. 

40 Ibid [6.7]–[6.22]. 

41 Ibid Recommendation 6.1. 

http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2019359081&rp=%2ffind%2fdefault.wl&DB=4888&SerialNum=1996432761&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU10.01&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=45E80BA3
http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2019359081&rp=%2ffind%2fdefault.wl&DB=4888&SerialNum=1996432761&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU10.01&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=45E80BA3
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the courts that a concept broader than the traditional equitable doctrine was intended.42 

Using ‘unconscionable’, a term with a well established legal meaning, could, in the 

view of the committee, create a ‘tension between that precedent and the legislative 

intention’.43 After considering several examples where a ‘fairness’ standard had been 

utilised, the Committee formed the view that a ‘fairness’ standard regulating conduct in 

commercial transactions could be a workable option that would not undermine ‘the 

institution of contract’ by tipping the balance in favour of small business.44 

D. Section 51AA and retail leasing 

The Reid Committee’s pessimism regarding Section 51AA was borne out in two 

significant retail leasing cases Australian Competition and Consumer Commission v CG 

Berbatis Pty Ltd45 and Australian Competition and Consumer Commission v Samton 

Holdings Pty Ltd46 which considered the nature and application of Section 51AA in a 

retail leasing transaction. These cases will be discussed in the course of this thesis, but 

for the purposes of introduction it is instructive to outline them here. Before discussing 

the judgments, it is crucial to note that both the Berbatis and Samton decisions were 

argued on grounds confined to a narrow view of Section 51AA: that the lessees were at 

a special disadvantage vis-à-vis the lessor; therefore it was strictly unnecessary to 

discuss the possibility of an interpretation of Section 51AA broader than that of the 

equitable doctrine of unconscionable dealing. 

 

42 Ibid [6.66]–[6.68]. 

43 Ibid. 

44 Ibid. 

45 (2003) 214 CLR 51 Hereafter referred to as Berbatis. 

46 (2002) 117 FCR 301 Hereafter referred to as Samton. 
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1. Australian Competition and Consumer Commission v CG Berbatis Pty 
Ltd  

Berbatis dealt with a dispute between the landlord and certain tenants in the Farrington 

Fayre shopping centre in Leeming, Western Australia. Mr and Mrs Roberts were the 

proprietors of a fish and chip shop in the centre and wanted to sell their business for 

family reasons.47 The Roberts’ lease was coming to an end and prospective purchasers 

would not purchase the business without the guarantee of a new lease. The landlord 

agreed to grant the lease on condition that the Roberts did not proceed with legal action 

relating to an alleged overcharging for outgoings. After initially refusing to discontinue 

the action, and therefore being refused a renewal, the Roberts consequentially lost a 

sale. Upon negotiating another sale, the Roberts were under the impression that the 

landlord would unconditionally grant the new lease. However, the Roberts discovered 

the day before the business was to be sold and with the new purchasers in the process of 

moving into the shop that the landlord had reinserted the offending clause. Feeling they 

had no other option, the Roberts signed the new lease and discontinued the outgoings 

litigation. 

At issue was whether the landlord’s conduct in insisting that the tenants waived their 

right to pursue legal action against the landlord as the ‘price’ of new lease was, in the 

circumstances, unconscionable. 

 At first instance48 French J held that the owners of the centre had engaged in 

unconscionable conduct in their dealings with Mr and Mrs Roberts. His Honour 

concluded that the Roberts’ personal circumstances and their vulnerability with the 

imminent expiration of their lease placed them in a ‘situational disadvantage’.49 On 

 

47 There were two other tenants in the store also affected. The tenant of the hardware store had suffered 
health and financial difficulties but not to the extent of the Roberts’. The other tenant was the dry-
cleaner, who was not involved to a great extent with the outgoings dispute but rather had a dispute 
with the lessor about rental. The rental dispute ended with the tenants moving to other, much less 
profitable premises. 

48 (2000) 96 FCR 491. 

49 In a preliminary note which did not form part of the judgment, French J noted that at [5]: ‘This case 
turns on the limited scope of s 51AA. It may be that a different result could have obtained under the 
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appeal to the Full Federal Court50 French J’s ultimate conclusion that the landlords had 

engaged in unconscionable conduct vis-à-vis the Roberts was reversed.51 

The majority of the High Court held that the landlord’s conduct was not 

unconscionable. The views of the majority can best be summed up by reference to 

Gleeson CJ’s judgment. With reference to the necessity to establish special 

disadvantage. His Honour stated: 

A person is not in a position of relevant disadvantage, constitutional, situational, or otherwise, 

simply because of inequality of bargaining power. Many, perhaps even most, contracts are made 

between parties of unequal bargaining power, and good conscience does not require parties to 

contractual negotiations to forfeit their advantages, or neglect their own interests.52 

In finding that the landlord’s conduct was not in the circumstances unconscionable, it 

was noted: 

Good conscience did not require the lessors to permit the lessees to isolate the issue of the 

lease from the issue of the claims. It is an everyday occurrence in negotiations for settlement 

 

later and wider provisions of s 51AC. That question will have to await another day and another 
case’.  

In French J’s view, Mr and Mrs Roberts stood to lose the opportunity to sell their business at what 
was a difficult personal time for them [3]. Their vulnerability was known to the owners, and they 
were forced to sign a release of claims against them before a new lease would be granted. In the 
circumstances His Honour found that the respondents had engaged in unconscionable conduct 
pursuant to section 51AA The other tenants did not show, in French J’s opinion, the requisite 
disadvantage [4]. 

50 CG Berbatis Holdings Pty Ltd v Australian Competition and Consumer Commission (2001) 185 ALR 
555.  

51 Crucially, it seems the Court were of the view that their daughter’s illness did not cause the Roberts to 
abandon the claim. The court noted that the fact that the value of the business was dependent on the 
Roberts’ being able to enter into a new lease did not place the Roberts in a situation of special 
disadvantage. In the eyes of the court the Roberts were not in position different to that of any lessee 
coming to the end of their lease. The Court noted that the landlord was not obliged to offer a new 
lease. Indeed, the Full Court were of the view that the landlord had offered the Roberts a ‘lifeline’ by 
offering to provide the new lease, and the Roberts had accepted that lifeline [80]. The Roberts had 
made a commercial decision that they were better off accepting the new lease and giving up their 
claim. The Court was of the view that the landlord may have driven a hard bargain, but this did not 
make the landlord’s conduct unconscionable [81]. 

52 (2003) 214 CLR 51, 64. 
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of legal disputes that, as a term of a settlement, one party will be required to abandon claims 

which may or may not be related to the principal matter in issue… Parties to commercial 

negotiations frequently use their bargaining power to ‘extract’ concessions from other 

parties. That is the stuff of ordinary commercial dealing. What is relevant to a commercial 

negotiation is whatever one party to the negotiation chooses to make relevant.53 

The decision has been the subject of a considerable amount of academic discussion54 

and some criticism.55  

2. Australian Competition & Consumer Commission v Samton Holdings 
Pty Ltd.56  

Consequent to the sale of a business, a lease was assigned to the purchasers (the 

lessees). The lease contained an option to renew for a further seven years. Critically, the 

date by which the option had to be exercised was very soon after the assignment and the 

lessees failed to exercise the option in time. The lessor refused to permit exercise of the 

option unless a payment of $70,000 was made. If the money was not paid, the lessees 

would be left without premises from which to operate the recently acquired business. 

The ACCC commenced proceedings contending that, by making such a demand, the 

lessor had engaged in unconscionable conduct pursuant to section 51AA. 

 

53 (2003) 214 CLR 51, 64. 

54See for example, N Dean, ‘ACCC v Berbatis Holdings’ (2004) 26 Sydney Law Review 255; R Bigwood, 
‘Curbing Unconscionability: Berbatis in the High Court of Australia’ (2004) 28 Melbourne 
University Law Review 203; B Horrigan, ‘The Expansion of Fairness Based Business Regulation – 
Unconscionability, Good Faith and the Law’s Informed Conscience’ (2004) 32 Australian Business 
Law Review 159; L Brown, ‘The Impact of Section 51AC of the Trade Practices Act 1974 (Cth) on 
Commercial Certainty’ (2004) 28 Melbourne University Law Review 589; P Wilson, 
‘Unconscionability and Fairness in Australian Equitable Jurisprudence’ (2004) 11 Australian 
Property Law Journal  1; D Clough, ‘Coexistence of Fairness and Competition under the Trade 
Practices Act 1974 (Cth)’ (2005) 33 Australian Business Law Review 99.  

55 Bigwood, ibid; Clough, ibid.  

56 [1999] FCA 1451 (Strike out application); [2000] FCA 1725 per Carr J (Samton No 1) and in the Full 
Federal Court (2002) 117 FCR 301 per Gray, French and Stone JJ (Samton No 2). 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2028%20%281%29%20MULR%20203
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2028%20%281%29%20MULR%20203
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At first instance,57 Carr J noted that the lessees were experienced in business and ‘well 

capable’ of making a judgement as to their best interest.58 However, the lessees were 

found to be at a special disadvantage because they had no real choice but to meet the 

demanded payment or suffer a far greater loss.59 In relation to an overall finding of 

unconscionable conduct, while the landlords had the purchasers ‘to a significant extent 

over a barrel’60 and had adopted an ‘avaricious, opportunistic approach and had struck a 

very hard bargain’,61 the conduct fell ‘short but not far short’62 of being 

unconscionable. 

On appeal, this decision was upheld although the Full Court disagreed with Carr J on 

the issue of special disadvantage.63 Although the lessees were at a serious disadvantage 

and had little bargaining power, the Full Court was of the view that the lessees made a 

considered commercial decision in agreeing to make the payment. The conclusion 

regarding the nature of the disadvantage was that  

A fortiori it cannot be the case that a tenant in that situation and absent other 

circumstances, is in a situation of special disadvantage… At least in the case of an 

experienced business person there must, in our opinion, be something more than 

commercial vulnerability (however extreme) to elevate disadvantage into special 

disadvantage.64 

 

57 [2000] FCA 1725. 

58 [2000] FCA 1725, [72]. 

59 [2000] FCA 1725, [72]. 

60 [2000] FCA 1725, [72]. 

61 [2000] FCA 1725, [99]. 

62 [2000] FCA 1725, [99]. 

63 (2002) 117 FCR 301, 310. 

64 (2002) 117 FCR 301, 323. 
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The Full Court held there was no special disadvantage in the circumstances before them. 

Despite the necessity to pay a considerable amount of money to secure the new lease, 

this was a smaller amount than the lessees would lose if the business was lost. The 

lessors were not under any obligation to grant a lease and the lessee could not complain 

that they were asked to pay a premium for doing so. 

E. The response to the Reid Report 

1. The Commonwealth 

In September 1997 the New Deal, Fair Deal65 statement concurred with most of the 

recommendations of the Reid Report. However, the Commonwealth Government 

decided to adopt the standard of unconscionable conduct rather than unfair conduct to 

determine whether business conduct offended the TPA. The decision was made ‘to 

build on the existing body of case law which has worked with respect to consumer 

protection provisions of the Act, and which will provide greater certainty to small 

businesses in assessing their legal rights and remedies.’66 In the government’s view, this 

would allow the courts to draw on the bank of precedent already formulated in this area, 

on the meaning and scope of unconscionable conduct. 

2. State and territory 

The States and Territories have addressed many of the issues raised in the Reid 

Report.67 While the measures adopted may not, in some cases, have been to the scale 

the Reid Committee desired, they have certainly increased the obligations of landlords 
 

65 The Hon Peter Reith MP, Parliament of the Commonwealth of Australia New Deal Fair Deal – The 
Federal Government’s Fair Trading Statement – Giving Small Business a Fair Go (30 September 
1997) 8742–8802; Statement by the Minister for Workplace Relations and Small Business  (30 
September 1997) AGP; New Deal: Fair Deal – Guide to the Federal Government’s Fair Trading 
Statement <http://www.isr.gov.au/assets/documents/itrinternet/osb_fairtrading_sept_ 1997.pdf> at 
28 December 2009. Hereafter referred to as ‘New Deal Fair Deal’. 

66 Ibid. 

67 The developments in the States and Territories are discussed in E Webb, ‘Almost a Decade on – A 
(Reid) Report Card on Retail Leasing’ (2006) 13 Australian Property Law Journal 240. This article 
is extracted in Appendix 2 of this thesis.  
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regarding disclosure of information and in the conduct of matters such as rent reviews, 

assignment and relocation. Unfortunately these provisions are not a panacea. Often, the 

impugned activity it is not a single act which offends a specific provision but an 

objectionable course of conduct or mode of behaviour. In such instances the only 

recourse would be through the operation of a more general business conduct provision. 

The provisions of Section 51AC were ‘drawn down’ into most state and territory retail 

tenancy legislation, thus permitting matters involving allegations of unconscionable 

conduct to be heard in State and Territory courts and tribunals. All States and Territories 

with the exception of South Australia have incorporated provisions akin to Section 

51AC into retail tenancy legislation.68 The drawdown has been generally consistent 

with a prohibition on landlords, and tenants, engaging in unconscionable conduct and a 

list of factors to which the courts may refer in making such a determination. While 

Queensland, New South Wales and the Northern Territory generally adhere to the 

provisions of Section 51AC, Victorian, Australian Capital Territory, Tasmanian and 

Western Australian legislation differs in some respects from Section 51AC. For 

example, Victorian and Western Australian legislation list more factors for the court to 

consider in determining whether conduct is unconscionable. The legislation in the 

Australian Capital Territory and Tasmania seems to have a slightly wider ambit, 

referring to, respectively, ‘unconscionable or harsh and oppressive’ conduct and ‘harsh, 

unjust or unconscionable’ conduct South Australia has not adopted an unconscionability 

provision to date, although vexatious conduct is prohibited.69 

F. Problems with Section 51AC 

In the aftermath of the Reid Report, there have been several inquiries at Commonwealth 

level which considered retail leasing issues. Almost invariably the effectiveness of 

Section 51AC has received some scrutiny. In 2003, the Review of the Competition 

 

68 See Appendix 1, Tables 1 and 2. For a comprehensive discussion of this topic see F. Zumbo 
‘Unconscionable Conduct’ (2006) 14 Trade Practices Law Journal 165; F Zumbo, ‘Promoting 
Ethical Business Conduct: The Case for Reforming Section 51AC’ (2008) 16 Trade Practices Law 
Journal 132.  

69 Section 75 Retail and Commercial Lease Act 1995 (SA). 
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Provisions of the Trade Practices Act 70 recommended that the ACCC issue guidelines 

on its approach to Part IVA.71 The following year, The Effectiveness of the Trade 

Practices Act 1974 in Protecting Small Business72 considered, inter alia, whether the 

Trade Practices Act adequately protected small businesses from anti-competitive or 

unfair conduct. 

A contentious subject of discussion was the impact of Section 51AC on the 

landlord/tenant relationship. Several submissions pointed to a lack of complaints made 

to and action taken by the ACCC.73 There were varying opinions for the reasons behind 

this seeming dearth of activity. Some submissions stated that, rather than indicating 

satisfaction in the industry, the lack of complaints indicated that unconscionability 

required the satisfaction of such a high legal standard that only the most malevolent 

conduct would be caught.74 It was suggested that Section 51AC be amended to 

proscribe ‘unfair, harsh or unconscionable conduct’.75 Other submissions76 expressed 

the view that it was too premature to assess the success or otherwise of Section 51AC 

 

70 Committee of Inquiry for the Review of the Trade Practices Act, Parliament of Australia, Review of the 
Competition Provisions of the Trade Practices Act (2003) AGPS, Canberra.  

71 R Gardini, ‘The Dawson Review: A Small Business Perspective’ (2003) 26 University of New South 
Wales Law Journal 268, 273.  

72 Senate Economic References Committee, The Effectiveness of the Trade Practices Act 1974 in 
Protecting Small Business (March 2004) Commonwealth of Australia <http://www. 
aph.gov.au/senate/committee/economics_ctte/completed_inquiries/2002-04/trade_practices_1974/ 
report/report.pdf> at 6 December 2009. 

73 For example, refer to submissions from the ACCC (Submission 30; 30a and 30b); Australian Retailers 
Association (ARA) (Submission 29; 29a) and the Fair Trading Coalition (FTC) (Submission 5) 
<http://www.aph.gov.au/Senate/committee/economics_ctte/completed_inquiries/2002-04/trade_ 
practices_1974/submissions/sublist.htm> at 6 December 2009.  

74 Gardini, above n 71, 273. 

75 Above n 72.  

76 For example, submissions from the Law Council of Australia (Submission 18a, 18b and 18c); Business 
Council of Australia (Submission 13a. 13b and 13c) and those representing shopping centre interests 
were of this view; above n 72.  
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and its State and Territory equivalents. It was also asserted that an unfairness standard 

would be too vague and cause business uncertainty.77 

Except for some minor amendments, the committee concluded that it was unnecessary 

to tamper with Section 51AC. It was relevant that analogous provisions were being 

incorporated – ‘drawn down’ – into State and Territory retail tenancy legislation,78 and 

the committee anticipated that this development would see an increase in the 

commencement of, and thus the likelihood of successful actions being brought under, 

Section 51AC and the equivalent provisions.79  

Other recommendations relevant to Section 51AC were that unilateral contracts be 

specifically included as a factor to which a court could refer in Sections 51AC (3) and 

(4)80 to ascertain whether conduct had been unconscionable; and that the monetary 

threshold be increased. 

Regarding a consideration of harshness or unfairness it was noted that: 

harsh conduct is often a normal part of tough competitive dealing, and… the concept of 

‘unfair conduct’ is much less legally certain than the concept of ‘unconscionable 

conduct’. It is not clear that either of these proposed additions would enhance protection 

for small business under the Act, and as a result the Committee does not support their 

inclusion.81 

 

77 For example, submissions from Telstra (Submission 15) and the Shopping Centre Council of Australia 
(Submission 8. 

78 Refer to Appendix 1, Table 2. 

79 The Effectiveness of the Trade Practices Act 1974 in Protecting Small Business, above n 72, E32. The 
Committee also recommended that the Commonwealth should work with its state and territory 
counterparts to harmonise retail tenancy laws. 

80 Other recommendations relevant to Section 51AC were that unilateral contracts be specifically included 
as a factor to which a court could refer in Sections 51AC (3) and (4); Ibid 29–30 and that the 
monetary threshold be increased. 

81 The Effectiveness of the Trade Practices Act 1974 in Protecting Small Business, above n 72, ES E.22. 
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G. The 2008 inquiries 

In the years since the Reid Report there has been an almost continuous stream of 

inquiries at State and Territory level as well as at Commonwealth level.82 A common 

grievance from tenant interests is that instances of conduct of the kind that had been 

identified as requiring redress in the Reid Report could not be addressed by Section 

51AC. In addition, with the increasing complexity of the state and territory legislation, 

concerns were raised by landlords, and indeed some tenants, that the measures had 

increased compliance and administrative costs without delivering satisfactory solutions 

to the particular problems the legislation sought to address. There was also some 

disquiet about the impact of the legislation on certainty and efficiency in the market.83  

Two significant inquiries involving retail leasing were conducted in 2008. Both were of 

direct relevance to the Reid Committee’s discussions regarding the regulation of unfair 

business conduct in retail leasing matters. 

1. The Productivity Commission 

The Productivity Commission’s ‘Inquiry into the Market for Retail Tenancy Leases in 

Australia’84 involved a broad brief; but, perhaps inevitably, the adequacy of Section 

51AC in addressing oppressive business conduct dominated deliberations.85 The overall 

 

82 Since 1997 retail tenancy has been the subject of 15 State and Territory government reviews, six 
Commonwealth inquiries and a considerable amount of new and amended legislation.  

83 These issues are canvassed in E Webb, ‘The Productivity Commission Inquiry Report: The Market for 
Retail Tenancy Leases in Australia’ (2009) 16 Australian Property Law Journal 219. The article is 
extracted in Appendix 2 of this thesis. 

84 Productivity Commission, The Market for Retail Tenancy Leases in Australia (2008) Inquiry report no 
43, Canberra. The Final Report is at <http://www.pc.gov.au/projects/inquiry/retailtenancies 
/finalreport> at 18 December 2009.  

85 Ibid. Many submissions addressed the unconscionability/unfairness issue but the Productivity 
Commission was at pains to stress that the focus was efficiency in the market rather than 
unfair/unconscionable business conduct. Indeed, at several points in the proceedings the 
Commissioner, Dr Neil Byron, made a point of stressing that the inquiry was not just about conduct 
in shopping centres. For example: 
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focus of the inquiry was on the efficiency of the retail tenancy market.86 Unlike previous 

inquiries, which tended to focus on certain business conduct issues in relative isolation 

and often proposed amendments to legislation as a solution, this inquiry required an 

overall examination of the functioning of the market for retail tenancies as a whole. The 

Final Report has been the subject of criticism from some tenants and their advocates for 

failing to appreciate the gravity of the inequities that exist, especially in relation to 

shopping centre leases,87 and finding that the market for retail tenancy leases in 

Australia was ‘operating well’.88 However, the findings are explicable when examined 

against the context of the inquiry. The State and Territory reviews tried to find solutions 

to specific problem areas. The Productivity Commission examined retail tenancy 

regulation from the perspective of efficiency and effectiveness,89a more general, 

economically focused ‘overview’ of the industry, rather than on business conduct 

issues.90  

 

Dr Byron: I’m just trying to get your reading on to what extent we should look at issues across 
the entire spectrum of retail tenancy or only – some people have referred to this as a shopping 
centre inquiry, but from our point of view… 

Mr Lonie (ARA): It’s not. 

Dr Byron: It’s not; that’s right. 

Transcript of Public Hearings Sydney (4 February 2008). <www.pc.gov.au/__data/ assets/ 
file/0003/76098/sydney040208.rtf > at 20 December 2009. 

86 The Market for Retail Tenancy Leases in Australia, above n 84, 11.3. 

87 ‘Productivity Commission Backs Landlords’, Sydney Morning Herald (Sydney) 13 December 2007 
<http://smallbusiness.smh.com.au/managing/legal/productivity-commission-backs-landlords-
904246413.html> at 13 December 2007; COSBOA, ‘Mixed Reaction to Draft PC Report’ 
<http://www.cosboa.org/webs/cosboa/cosboaweb.nsf/2802af822bd6b039ca257186001416b2/Reacti
on%20to%20PC%20Inquiry%20Draft%20Report%20on%20Leasing%20Dec%2007/$File/Media%
20Release%20%20Reaction%20to%20PC%20Inquiry%20Draft%20Report%20on%20Leasing%20
Dec%2007.pdf?openelement> Media Release at 13 December 2007; S Spring, ‘The Heart of Retail 
Lease Reform: Inside Retailing Online’ <http://www.insideretailing.com.au/articles-
page.aspx?articleType=ArticleView &articleId=4126> at 24 November 2008.  

88 The Market for Retail Tenancy Leases in Australia, above n 84, 9.5. 

89 Ibid 5.3. 

90 Webb, above n 83; Appendix 2. 
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Section 51AC was discussed, but only briefly. While the commission acknowledged 

that the unconscionability provisions ‘set a high bar’,91 in the commission’s view there 

was also a deterrent effect at work which had curbed some oppressive business 

behaviour. Indeed, ‘just because the case history is limited does not mean that the 

provisions are not influencing business conduct.’ 92  

2. The Need, Scope and Content of a definition of Unconscionable Conduct 
for the Purposes of Part IVA of the Trade Practices Act 1974  

On 3 December 2008, the Senate Economics Committee tabled the report of its inquiry 

into the need, scope and content of a definition of unconscionable conduct for the 

purposes of Part IVA of the Trade Practices Act 1974 (Cth).93 In summary, the 

Committee declined to endorse a statutory definition of unconscionable conduct94 but 

made three recommendations95 of relevance to Section 51AC, and by implication, to the 

 

91 The Market for Retail Tenancy Leases in Australia, above n 84, 9.1. 

92 Ibid. The Commission also recommended consistency in the various State and Territory 
unconscionable conduct provisions (Recommendation 4).  

93 The inquiry was advertised nationally and certain organisations, statutory authorities and individuals 
were invited to make submissions. There were 31 submissions to the inquiry, of which 21 were made 
public. One public hearing was conducted.  

94 Senate Economics Committee, The Need, Scope and Content of a Definition of Unconscionable 
Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (Cth) (December 2008) 
Commonwealth of Australia [5.9]–[5.18], particularly [5.17] <http://www.aph.gov.au/senate 
/committee/economics_ctte/ tpa_unconscionable_08/report/report.pdf> at 20 December 2009. An 
ancillary response was also provided by Senators Xenophon and Joyce.  

95 Recommendation 1 ‘The committee generally supports an amendment to section 51AC of the Trade 
Practices Act which states that the prohibited conduct in the supply and acquisition of goods or 
services relates to the terms or progress of a contract.’ [5.21]. 

Recommendation 2 ‘The committee recommends that the Federal Government engage industry 
participants from the retail tenancy and franchising sectors (among others) and the ACCC in an 
inquiry process. The inquiry should specifically consider the option of producing a list of clear 
examples, that all parties agree constitute ‘unconscionable conduct’, into the Trade Practices Act. 
Furthermore, the committee recommends that as a part of this national dialogue, a statement of 
principles should also be considered’ [5.34]. 

Recommendation 3 ‘The committee recommends that the ACCC pursue targeted investigation and 
funding of test cases’ [5.40]. 
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interpretation of the equivalent State and Territory retail tenancy provisions.96 Of 

particular interest is Recommendation 2: that the ACCC engage industry participants 

from the retail tenancy and franchising sectors (among others) in an inquiry process to 

specifically consider the option of producing a list of examples that all parties agree 

constitute ‘unconscionable conduct’ into the TPA.97  

The Committee considered whether a ‘carefully worded definition’ of unconscionable 

conduct was the best option and of sufficient priority in terms of enforcing the 

legislative intent of Section 51AC.98 While noting that the committee was in favour ‘in 

principle’ of inserting the statutory definition, there were two reservations: the judicial 

meaning and consequential impact of the terms chosen; and that the definition was not 

necessarily a priority99 at that time. Concerns were raised regarding clarity and the 

‘flow on effect’ of a broad based definition in other sectors and jurisdictions: 

A definition of section 51AC may well assist the courts to broaden their interpretation of the 

provisions, but its effect would go far beyond that. To recommend a definition, therefore, would 

be to propose coordinated institutional dialogue and an action plan to ensure that the different 

statutory regimes are in sync with the amended TPA and that the various stakeholders 

understand what their obligations are under section 51AC and other statutes 100 

The Committee was reluctant to consider a fairness standard for the same reasons.101 

3. Developments in 2009 

The Federal Government responded to the Senate Economics Committee’s 

recommendations in November 2009.102 ‘The Nature and Application of 
 

96 Above n 75.  

97 The Need, Scope and Content of a Definition of Unconscionable Conduct, above n 94 [5.27]. 

98 Ibid [5.9]. 

99 Ibid [5.10]. 

100 Ibid [5.15], referring to the submission by Professor Horrigan: Submission No 15, page 18.  

101 Ibid [5.18]. 
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Unconscionable Conduct Regulation: Can Statutory Unconscionable Conduct be 

Further Clarified in Practice?’, an issues paper prepared by the Commonwealth 

Treasury, outlined various options for clarifying the scope of the unconscionable 

conduct provisions.103 An expert panel was appointed by the relevant Minister to 

consider the issues highlighted; in particular the efficacy of Section 51AC and whether 

the use of examples might enhance its operation. 

H. Section 51AC’s potential 

To date, few decisions have identified a contravention of Section 51AC.104 Until 

recently, none of the cases where conduct was found to be unconscionable under Section 

51AC involved retail leasing, although it appears that, had the matter progressed, 

Australian Competition and Consumer Commission v Leelee Pty Ltd,105 a case 

involving, inter alia, a landlord’s conduct in relation to the assignment of a sub-lease, 

would have been regarded as unconscionable. Recently, in Australian Competition and 

 

102 Commonwealth Government Response to the Senate Standing Committee on Economics Report on the 
Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Part IVA of 
the Trade Practices Act 1974 (Cth) <http://www.aph.gov.au/SENATE/committee/ 
economics_ctte/tpa_unconscionable_08/gov_response.pdf> at 30 December 2009.  

103 The Nature and Application of Unconscionable Conduct Regulation: Can Statutory Unconscionable 
Conduct be Further Clarified in Practice? (Issues paper, November 2009) <http://www. 
treasury.gov.au/ documents/1676/PDF/Unconscionable_Conduct_Issues_Paper.pdf> at 30 December 
2009. 

104 To date, Australian Competition and Consumer Commission v Simply No-Knead (Franchising) Pty Ltd 
(2000) 178 ALR 30; Automasters Australia Pty Ltd v Bruness Pty Ltd (2003) ATPR (Digest) 46–
229; Coggin v Telstar Finance Company (Q) Pty Ltd (2006) ATPR 42–107; Australian Competition 
and Consumer Commission v Dataline.Net.Au [2006] FCA 1427 (3 November 2006); to some extent 
Hoy Mobile Pty Ltd v Allphones Retail Pty Ltd [2008] FCA 810 per Rares J, but see on appeal 
Allphones Retail Pty Ltd v Hoy Mobile Pty Ltd [2009] FCAFC 85 (9 July 2009); Australian 
Competition and Consumer Commission v Allphones Retail Pty Ltd (No 2) [2009] FCA 17; 
Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290 
make up the handful of court decisions where Section 51AC actions have been successful. Refer 
generally to Appendix 1. 

105 Australian Competition and Consumer Commission v Leelee Pty Ltd (2000) 22 ATPR 41–742 See too 
Australian Competition and Consumer Commission v Avanti Investments Pty Ltd and Giuseppe 
Rocco Barbaro, Federal Court of Australia (SA) proceeding no s51 of 2001 (unreported). The latter 
case involved a finding, by consent, of unconscionable conduct regarding the lease of a market 
garden.  
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Consumer Commission v Dukemaster Pty Ltd,106 a finding of unconscionable conduct 

was made in relation to the entry into and renewal of several leases in a food court in 

Melbourne’s Paramount Centre. Many more matters have tried, and failed, to establish 

unconscionable conduct under Section 51AC. While it has been recognised that many 

such instances have involved harsh or unfair conduct, the circumstances have not been 

found sufficiently dire to be held to be unconscionable.107  

In the Tribunals too there have been few decisions where the landlord has been found to 

have engaged in unconscionable conduct in contravention of the relevant provision.108 

Some cases have discussed the provisions at interlocutory level, but even when it was 

determined that there was a triable issue with regard to unconscionable conduct, few 

final determinations have been made.109 A number of other cases have argued that the 

conduct under consideration was unconscionable, but they have not been successful.110 

 

106 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290. 

107 For example, Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd (1999) ATPR 41–703; 
Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491; 
Poulet Frais Pty Ltd v the Silver Fox Co Pty Ltd (2005) 220 ALR 211; Pacific National (ACT) Ltd v 
Queensland Rail Ltd (2006) ATPR (Digest) 46–268. For a comprehensive discussion refer to S 
Christensen and W Duncan, ‘Unconscionability in Commercial leasing – Distinguishing a Hard 
Bargain from Unfair Tactics?’ (2005) 13 Competition and Consumer Law Journal 158; N Crosby, S 
Murdoch, and E Webb, ‘Landlords and Tenants Behaving Badly? The Application of 
Unconscionable and Unfair Conduct to Commercial Leases in Australia and the United Kingdom’ 
(2007) 33 University of Western Australia Law Review 207.   

108 For example, Worsfold v de Goede [2002] NSWADT 273; Sarker v World Best Holdings Ltd [2004] 
NSWADT 15; World Best Holdings Ltd v Sarker (No 2) [ 2009] NSWADTAP 55; Irresistible 
Frocks Salon Pty Ltd v Sparbac Pty Ltd and Roche Group Pty Ltd (No 2) [2003] NSWADT 241.  

109 Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd [2002] NSWSC 1059; Foodco Management Pty 
Ltd v Go My Travel Pty Ltd [2002] 2 QdR 249; Castle Mall Fine Foods Pty Ltd v Queensland 
Investment Corporation [2003] NSWADT 207. Of considerable interest will the result of the 
litigation in Australian Competition and Consumer Commission v Allphones (Retail) Pty Ltd. A full 
hearing is scheduled to be heard in March 2010.  

110 Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491; 
Hoppers Crossing Club v Tattersalls Gaming Pty Ltd [2005] VSC 114; Old Papas Franchise 
Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11; Ali v Hassim [2002] VCAT 274. 
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1. The cases so far 

Cases which have discussed Section 51AC and its equivalents indicate the difficulty of 

satisfying the unconscionability standard. The results of cases thus far suggest that 

Section 51AC will offer protection only against malevolent and overt varieties of 

conduct. Conduct falling short, even not very far short, of these seems to fall outside the 

scope of the section.111  

No doubt some commentators will be of the view that this is desirable. The adoption of 

a constrained view of Section 51AC, in conformity with the interpretation of Section 

51AA, could be seen as a sensible and balanced interpretation which prohibits the direst 

examples of commercial misconduct without creating uncertainty and anarchy in small 

business dealings. However, Section 51AC was intended to provide an avenue for relief 

to parties who suffer loss through dubious behaviour in a small business relationship. If 

the term ‘unconscionable’ in Section 51AC is constrained, in the same way that it has 

been limited in Section 51AA, the scope and potential of Section 51AC, and the 

recommendations of the Reid Report, may be rendered largely ineffective. 

Given that almost 12 years after the introduction of a highly anticipated provision there 

is still considerable doubt as to the scope of the section, an obvious question is: why is 

there an absence of precedent? It is unclear whether this arguably unexpected situation has 

been the result of effective dispute resolution and settlement of actions, or whether the 

problems thought to exist in the industry were not as many as originally considered.112 

Another possibility is that a heightened awareness of the provisions of the Act, and a raised 

consciousness amongst lessors and lessees for the need to comply with the Act, have 

resulted in an improvement of practices within the industry, so that problems of the past 

are not arising to the same extent. However, the content of a number of submissions to 

 

111 For example, note the many cases listed in Christensen and Duncan, above n 107, where conduct, 
although harsh and arguably unfair, was found not to be unconscionable.  

112 ‘Submission by the Trade Practices Committee of the Business Law section of the Law Council of 
Australia to the Senate Economic References Committee Inquiry into whether the Trade Practices 
Act 1974 Adequately Protects Small Businesses from Anti-Competitive or Unfair Conduct’ 
<http://www.aph.gov.au/senate/committee/economics_ctte/completed_inquiries/2002-
04/trade_practices_1974/submissions/ sub013.doc>  at 30 December 2009.  
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the various inquiries suggest that, in some cases, the kinds of unfair practices regarded 

by the Reid Report as warranting legislative intervention still occur. 

Another possible explanation for the apparent lack of activity is the reluctance of lessees 

to commence actions against landlords for unconscionable conduct because of the high 

costs associated with litigation. There are also, understandably, fears amongst lessees 

that the commencement of an action against a lessor will jeopardise their chances of 

obtaining renewal of their lease;113 it is often only where a situation involving a 

landlord and tenant has gone beyond any prospect of compromise that legal action will 

be contemplated. Issues regarding the costliness of litigation have been alleviated, to a 

limited extent, through additional funding from the Federal Government to the ACCC to 

commence actions in this area, but resources will only extend to a limited number of 

matters per year;114 one wonders how effective this measure will prove. 

A pivotal explanation of the provision’s arguable ineffectiveness is that given the 

present (and likely the future) restrained interpretation of unconscionable conduct under 

the general law and under the statutory provisions, Section 51AC imposes a threshold 

test that is too arduous for a person in a commercial relationship, no matter how lop-

sided, to fulfil.115 The result is that many types of unfair practices identified as 

problematic by the Reid Report remain outside the scope of the Section 51AC. 

2. Why not a move to unfairness? 

The prospect of a provision prohibiting unfair conduct is fraught with negativity. Two 

main arguments emerge against such a proposal. Firstly, it is contended that the 

meaning of the term ‘unfair’ is too contentious and that a provision prohibiting unfair 

conduct will result in the courts making ‘value laden judgements’ which are likely to be 

 

113 Reid Report, above n 6 [6.1]. 

114 Hansard (30 September 1997) 8800. 

115 Gardini, above n 68, 274. 
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applied inconsistently.116 The other argument against an unfairness provision is its 

perceived potential to interfere with traditional notions of freedom of contract, so that 

parties will be uncertain whether commercial contracts are enforceable.117 

Australian courts have considerable experience with interpreting, and giving meaning 

to, ‘general concepts’118 such as reasonableness, unconscionability, good faith and, 

indeed, unfairness. Unfairness has been the subject of judicial consideration pursuant to 

Section 106 of the Industrial Relations Act 1996 (NSW); and the term ‘unjust’, which is 

arguably synonymous with ‘unfair’, has been discussed in the context of the Contracts 

Review Act 1980 (NSW). Unfair contract terms in consumer contracts have been 

prohibited under Victorian legislation since 2003.119 These statutes have become 

established within the law and have not given rise to a flood of spurious claims. 

Nevertheless, the prospect of an unfairness standard was again rejected in the 2008 

Productivity Commission report The Market for Retail Tenancy Leases in Australia120 

and the 2008 Senate Economics Committee Inquiry into the need, scope and content of 

a definition of unconscionable conduct for the purposes of Part IVA of the Trade 

Practices Act 1974.121 Finally, a proposed extension to small businesses of the 

 

116 Reid Report, above n 6, [6.33]–[6.41]. 

117 Ibid [6.29]–[6.30]. 

118 J Dietrich, ‘Giving Content to General Concepts’ (2005) 29 Melbourne University Law Review 218. 
Dietrich defines ‘general concepts’ as ‘those legal notions or ideas that are necessarily described in 
broad and abstract terms’. Note too the comments in the abstract preceding the article:  

General concepts, such as ‘reasonableness’, ‘unconscionable conduct’ and ‘unfairness’, are 
used in a variety of ways by judges, commentators and in statute. Sometimes, general concepts 
are merely statements in the nature of a conclusion reached after a process of detailed legal 
reasoning has taken place. In many cases, however, general concepts themselves play a 
determinative role in legal analysis, either as an important step in a process of analysis, or else 
as the sole or central concept determining liability. In such cases, it is of critical importance for 
the pursuit of open and rational legal reasoning that meaning is given to such concepts.  

119 Part 2B Fair Trading Act 1999 (Vic).  

120 The Market for Retail Tenancy Leases in Australia, above n 81. 

121 Inquiry into the Need, Scope and Content of a Definition of Unconscionable Conduct, above n 89. 
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prohibition of unfair contract terms proposed in the national consumer law was 

withdrawn prior to the legislation reaching the Parliament.122  

Since the Reid Report unprecedented attention has focused on retail leasing in Australia. 

Anecdotal evidence suggests that there has been a behavioural shift with an increased 

awareness by industry players of the provisions of state and territory legislation as well as 

of the TPA. While the legislation addresses many of the issues of concern in the Reid 

Report, it can do little to regulate non-compliance where the affected party is reluctant to 

commence proceedings because of concerns regarding the future of their business and the 

relationship with the centre/management/lessor. In circumstances where it is alleged that a 

lessor’s conduct has had an adverse impact on a tenant and proceedings are commenced, it 

appears Section 51AC and its equivalents, on the interpretations so far, will not effectively 

address the standard of business conduct regarded by the Reid Committee as actionable. 

While it is arguable that the section has potential to address such issues it is, and it seems 

will continue to be, restrained by a cautious interpretation and the traditionally difficult 

unconscionability standard. Amendment of the Act to substitute an unfairness standard 

could be considered, as ‘unconscionable’ has a connotation which is not easily ignored by 

the courts. 

 

122 Craig Emerson, ‘Second Reading Speech’ Trade Practices Amendment (Australian Consumer Law) 
Bill (2009) <http://parlinfo.aph.gov.au/parlInfo/search/display/display> at 30 December 2009; 
Emerson, Speech to the Society of Consumer Affairs Professionals Australia (26 August 2009, 
SOCAP Australia) <http://www.craigemersonmp.com/files/Aug%2026%2009% 20SOCAP% 
20address.pdf> at 30 December 2009. Not surprisingly, this decision raised the ire of small business 
groups: P Stafford, ‘Small Business Angry over Unfair Contract Terms Exclusion’ (30 June 2009) 
<http://www.smartcompany.com.au/politics/20090630-small-businesses-angry-over-unfair-contract-
terms-exclusion.html> at 30 December 2009. As will be discussed in the course of this thesis, the 
issue is still ‘live’, with the following comment made in the Senate Economics Committee’s recent 
inquiry into the Trade Practices Amendment (Australian Consumer Law) Bill 2009: at 5.18 it was 
noted:  

The Minister for Competition Policy and Consumer Affairs flagged in the Second Reading 
Speech of the bill that the issue of business-to-business unfair contract terms ‘will – no doubt – 
be further considered as part of [this committee’s] process’. This inquiry has indeed gathered 
considerable evidence supporting the application of unfair contract terms laws to protect small 
businesses in their dealings with businesses with greater bargaining power and market power. 
The committee believes it is important that the government responds to these concerns after 
completing its reviews of this committee’s December 2008 inquiry into section 51AC of the 
Trade Practices Act and the Joint Committee on Corporations and Financial Services’ inquiry 
into the Franchising Code of Conduct. <http://www.aph.gov.au/Senate/committee 
/economics_ctte/tpa_consumer _law_09/ report/index.htm> at 30 December 2009. 
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I. A future for unfairness (and Section 51AC)? 

I believe that in making the recommendation to introduce a prohibition of unfair 

conduct, the Reid Committee was advocating a cultural shift in commercial 

relationships; a departure from traditional contract-centric perspectives and the 

caricatured notions of commercial dealing advocated by classical contract theory. In so 

doing the committee made a realistic assessment of the relationship between large and 

small businesses in relation to small business finance, franchising and retail leasing. The 

stark inequality of the respective bargaining positions in terms of information, advice 

and financial resources underscored the fact that such transactions did not resemble at 

all the even handed, well-informed negotiating parties of the classical model. This 

conclusion was enhanced by reference to the use of standard form contracts where little 

to no negotiation was permitted by the stronger party. 

 The discussion of s51AA’s shortcomings and the committee’s trepidation about the 

‘baggage’ associated with the interpretation of ‘unconscionable’ from the general law 

and s51AA is telling. The Committee was concerned that if ‘unconscionable’ was used 

it would be constrained by existing interpretations. Therefore, the Committee was of the 

view that the new provision should extend beyond s51AA and its seemingly narrow 

interpretation. It seems too that the Committee did not regard an extension to the other 

doctrines of which unconscionability is an element as adequate. If it had merely wanted 

to extend the scope of s51AA to such instances the provision could have been easily 

amended. Indeed, the committee seemed at pains to avoid using ‘unconscionable’ at all 

costs. 

The prohibition of unfair conduct is something of an enigma. Clearly the Reid 

Committee regarded it as more expansive than the narrow, and even the broader view of 

unconscionable conduct. The committee’s concept of ‘unfair conduct’ involved a 

different standard which was to be more accessible to small business. In other words, 

the standard was not as onerous to establish as unconscionable conduct, and elements 

such as special disadvantage were unnecessary. 

On the other hand, the Reid Committee was not advocating an unrestrained standard 

where any instance of hard bargaining or nuances of day-to-day commercial activity 
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would be sanctioned. The committee was seeking to balance business certainty with a 

more accessible standard of business conduct, a standard more in keeping with societal 

expectations and notions of fairness which, in the 1990’s were making their presence 

felt in a variety of commercial transactions. While it seems ‘unfair conduct’ exceeded 

the familiar restraints of unconscionable conduct, this did not equate with the committee 

advocating a free-for-all. 

Where the committee saw unfair conduct placed on the continuum between 

unconscionable conduct and altruism was not discussed, but some limits can be 

discerned. First, the instances discussed in the Reid Report were grave scenarios, not 

frivolous claims – indeed, the cases discussed could almost be regarded as 

unconscionable. By saying this I am not suggesting they would be: as I will show in the 

course of the thesis it is likely these cases would not fall within the accepted definitions 

of unconscionable. The attention given them by the Reid Committee indicates some 

consideration that conduct would only be regarded as unfair in circumstances where it 

fell close to the unconscionable end, but not so unfair that it was unambiguously 

unconscionable. 

Second, the factors place limits on the notion of unfair conduct by illustrating the types 

of circumstances where conduct may be regarded as unfair. This places the 

consideration in a commercial context. As I will discuss in Chapters 5 and 6, 

appropriate limits can be discerned by interpreting the factors against a background of 

relational considerations. Although the Reid Committee did not specifically mention a 

relational approach, the committee was cognisant of the need for mutuality and 

cooperation within these business relationships and recognised the importance of 

considering the context in which the conduct is played out. 

In summary, the Reid Committee was of the view that the law was inadequate, and 

made a conscious choice to move towards unfairness. It clearly believed, and with the 

passing of time seem to have been proved correct, that an unconscionability standard 

would be ineffective to address the conduct before the committee, and continues to 

occur today. 
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II. PLACEBO OR PANACEA? WHAT IS THE MOST APPROPRIATE 

INTERPRETATION OF ‘UNCONSCIONABLE’ AND WHAT IS THE SCOPE 

OF SECTION 51AC? 

We were excited to hear about the unconscionable (sic) legislation. I thought here we go, 

the government have come up with something – we have something to protect us. What 

happened? Nothing. It’s too hard to prove, it’s too hard to get anyone to listen to you and 

they just say ‘well, that’s okay because its business’. It’s just there so the pollies look like 

they have done something and then they blame judges for not reading it the right way. 

They should have done it properly in the first place.1 

 One is left wondering what possible commercial disadvantages could ever give rise to 

the necessary disabling conditions or circumstances.2 

A. The Structure of Section 51AC 

Section 51AC was inserted into the TPA pursuant to the Trade Practices Amendment 

(Fair Trading) Bill, Act No 36, 1998.3 Unconscionable conduct is proscribed in 

Sections 51AC(1) and (2). Both provisions prohibit, respectively, a corporation4 or 

person5 in trade or commerce from engaging in unconscionable conduct in connection 

 

1 Interview P 19. Several other lessees interviewed expressed similar views.  

2 D Clough, ‘Coexistence of Fairness and Competition under the Trade Practices Act 1974 (Cth)’ (2005) 
33 Australian Business Law Review 99. Although Clough’s statement was made with reference to 
the High Court decision in Australian Competition and Consumer Commission v C G Berbatis 
(Holdings) Pty Ltd (2003) 214 CLR 51, in my view the sentiment is equally applicable to a 
discussion of the scope of Section 51AC. See too D Gosewisch, ‘Difficulties with Indemnities 
between Business Entities’ (2006) 34 Australian Business Law Review 89. 

3 For example, see Fernandez v Glev Pty Ltd [2000] FCA 1859 and Australian Competition and 
Consumer Commission v Leelee Pty Ltd (2000) 22 ATPR 41–742; where particulars supporting an 
allegation of unconscionable conduct identified the conduct as having occurred prior to the 
commencement of Section 51AC. 

4 Section 5AC(1). 

5 Section 51AC(2). ‘Person’, in this context, may have insufficient nexus to the corporations or the trade 
or commerce power, thus rendering Section 51AC(2) unconstitutional. To avoid the whole section 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ac.html
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with the supply or possible supply,6 or acquisition or possible acquisition, of goods or 

services7 to a person (other than a listed public company).8 The relevant acquisition of 

the goods or services must be for a business purpose.9 Until recently, there was a 

monetary threshold applied to Section 51AC which limited recourse to the provision to 

small- and medium-sized business involving transactions of less than $10 million.10 

This threshold was removed in 2008.11 

Section 51AC(3) provides a list of factors which the court may take into account in 

determining whether a corporation or person has engaged in unconscionable conduct in 

relation to the supply of goods or services. Section 51AC(4) provides an identical list 

but with reference to the acquisition of goods or services. The scope and diversity of the 

considerations indicate that unconscionable conduct pursuant to section 51AC is a 

broader concept than that recognised under the general law12 and s51AA. Although 

until recently a matter of conjecture, the provision extends to both procedural and 

substantive unconscionability.13 Merely instituting legal proceedings or referring a 

 

being struck down in such an event, ss 51AC(1) and (2) were drafted separately. R V Miller, Miller’s 
Annotated Trade Practices Act  (1974; 30th ed. 2009) Law Book Company, Sydney, 1.51AC.5. 

6 Sections 51AC(1)(a), (2)(a). 

7 Sections 51AC(1)(b), (2)(b) and the definition of goods and services in s 4. 

8 Section 51AC(14): ‘Listed public company’ is stated to have the same meaning as the term has in the 
Income Tax Assessment Act 1997 (Cth). 

9 Hence the reference to the supply or acquisition of goods or services being ‘in trade or commerce’ in ss 
51AC(7), (8).  

10 Section 51AC(9), (10) Jefferson Ford Pty Ltd v Ford Motor Company of Australia Ltd [2008] FCAFC 
60. 

11 Trade Practices Act Amendment Act 2008 (Cth). 

12 Australian Securities and Investment Commission v National Exchange Pty Ltd (2005) 148 FCR 132; 
Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd [2000] FCR 
491 per French J; Auto Masters Australia Pty Ltd v Bruness Pty Ltd (2003) ATPR 46–229 per 
Hasluck J. With the exception of South Australia, the unconscionability provisions have been ‘drawn 
down’ into all state and territory retail tenancy legislation. See Appendix 1, Table 2.  

13 Australian Competition and Consumer Commission v Simply No Knead (Franchising) Pty Ltd (2000) 
104 FCR 253 In November 2009, the Commonwealth government approved the recommendation of 
An Inquiry into the Need, Scope and Content of a Definition of Unconscionable Conduct for the 

http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/ThomsonNXT4/Links/Handler.aspx?tag=ACT%7EAUS%7ENAT%7EY.1997-38
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=id$id=MIL.PN1.51AC$t=hyperlink.htm$3.0$p=
http://www.firstpoint.thomson.com.au.ezproxy.library.uwa.edu.au/do/case/details?cd.caseId=394413
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=xhitlist$xhitlist_d=$xhitlist_x=Advanced$xhitlist_sel=id;path;title;title-path;content-type;home-path;home-title$xhitlist_xsl=case.xsl$vid=lbcnxt:lbcid$xhitlist_q=lb.148.FCR.00132
http://www.firstpoint.thomson.com.au.ezproxy.library.uwa.edu.au/do/case/details?cd.caseId=80097
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=xhitlist$xhitlist_d=$xhitlist_x=Advanced$xhitlist_sel=id;path;title;title-path;content-type;home-path;home-title$xhitlist_xsl=case.xsl$vid=lbcnxt:lbcid$xhitlist_q=%5Bfield%20PartyNames:%22%5B2000%5d%20FCA%201376%22%5d
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=xhitlist$xhitlist_d=$xhitlist_x=Advanced$xhitlist_sel=id;path;title;title-path;content-type;home-path;home-title$xhitlist_xsl=case.xsl$vid=lbcnxt:lbcid$xhitlist_q=%5Bfield%20PartyNames:%22%5B2000%5d%20FCA%201376%22%5d
http://www.firstpoint.thomson.com.au.ezproxy.library.uwa.edu.au/do/case/details?cd.caseId=145925
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matter to arbitration will not result in a person being taken to engage in unconscionable 

conduct.14 The Court cannot have regard to15 any circumstances that were not 

reasonably foreseeable at the time of the alleged contravention,16 nor to conduct 

engaged in before Section 51AC’s commencement.17 Circumstances existing before the 

commencement of Section 51AC can be considered.18 Section 51A, representations as 

to future matters, is applicable to Section 51AC.19 

B. The Interpretation of Section 51AC – what is conduct which is ‘in all the 
circumstances’ unconscionable? 

 [T]he question is not so much one of identifying the legislative purpose as of working 

out how far Parliament has gone in pursuit of that purpose.20  

1. Overview 

For an area which attracts a considerable amount of confusion, Section 51AC’s general 

object is clear. The provision was introduced to address business conduct issues arising 

 

Purposes of Part IVA of the Trade Practices Act 1974 (Cth) <http://www.aph.gov.au/senate 
/committee/economics_ctte/tpa_unconscionable_08/report/report.pdf> 30 September 2009. 
Recommendation 1 stated that ‘the committee generally supports an amendment to section 51AC of 
the Trade Practices Act which states that the prohibited conduct in the supply and acquisition of 
goods or services relates to the terms or progress of a contract’ [5.21]. 

14Section 51AC(5) Australian Competition and Consumer Commission v Leelee Pty Ltd (2000) 22 ATPR 
41–742; Pacific National (ACT) Ltd v Queensland Rail Ltd (2006) ATPR (Digest) 46–268, [912]. 

15 It has been held that the term ‘have regard to’ means to take into account or to consider: A v 
Pelekanakis (1999) 91 FCR 70; Australian Competition and Consumer Commission v Leelee Pty Ltd 
(2000) ATPR 41–742.  

16 Section 51AC(6)(a).  

17 Section 51AC(6)(b).  

18 Section 51AC(6)(b).  

19 Section 51AC(12).  

20 M Gleeson, ‘The Meaning of Legislation: Context, Purpose and Respect for Fundamental Rights’ 
(Victoria Law Foundation Oration, 31 July 2008, Melbourne), 21. <http://www.hcourt. 
gov.au/speeches/cj/cj_31jul08.pdf> at 20 September 2009.  

http://www.firstpoint.thomson.com.au.ezproxy.library.uwa.edu.au/do/case/details?cd.caseId=5000043
http://www.firstpoint.thomson.com.au.ezproxy.library.uwa.edu.au/do/case/details?cd.caseId=5000043
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=xhitlist$xhitlist_d=$xhitlist_x=Advanced$xhitlist_sel=id;path;title;title-path;content-type;home-path;home-title$xhitlist_xsl=case.xsl$vid=lbcnxt:lbcid$xhitlist_q=lb.091.FCR.00070
http://www.firstpoint.thomson.com.au.ezproxy.library.uwa.edu.au/do/case/details?cd.caseId=312656
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in transactions between large and small businesses.21 What is not clear is just how far 

Parliament went in pursuing this objective. It is this latter consideration that will inform 

the interpretation of unconscionable in the Section 51AC context. 

Judicial consideration of Section 51AC has identified two possible interpretations of 

‘unconscionable’. The first is sourced in Gleeson CJ’s judgment in Berbatis.22 This 

approach regards ‘unconscionable’ as a legal term identifiable through an examination 

of decided cases and the relevant legislative history.23 An interpretation akin to a legal 

term would align ‘unconscionable’ with the equitable doctrine of unconscionability or, 

perhaps, extend to all equitable doctrines of which unconscionability is an element.24 

The second interpretation adopts the ordinary or dictionary meaning of 

unconscionable.25 This more colloquial interpretation,26 with references to ‘serious 

 

21 The Explanatory Memorandum stated that the object of Section 51AC was to address the effect on 
small business of:  

 the information asymmetries in negotiation of contracts; 
 inability to understand documents; 
 unfair contract terms; and 
 unfair conduct within commercial relationships. 

22 Australian Competition and Consumer Commission v C.G.Berbatis (Holdings) Pty Ltd (2003) 214 CLR 
51, 63 per Gleeson CJ: 

Unconscionability is a legal term, not a colloquial expression In everyday speech, 
unconscionable may be merely an emphatic method of expressing disapproval of someone’s 
behaviour, but its legal meaning is considerably more precise.  

See too (2003) 214 CLR 51, 164–166 per Gummow and Hayne JJ.  

23 This is a reference to comments in the judgment of Gleeson CJ in Australian Competition and 
Consumer Commission v C.G.Berbatis (Holdings) Pty Ltd (2003) 214 CLR 51, 63. 

24 On Gleeson CJ’s view, ‘unconscionable’ in this sense would not seem to extend to situational 
disadvantages. It should be recalled, however, that the recognition of an extension to situational 
disadvantage was not decided one way or the other by the High Court in Berbatis.  

25 P Strickland, ‘Rethinking Unconscionable Conduct under the Trade Practices Act 1974 (Cth)’ (2009) 
37 Australian Business Law Review 19; R Bigwood, ‘Australian Competition and Consumer 
Commission v C G Berbatis Holdings Pty Ltd – Curbing Unconscionability: Berbatis in the High 
Court of Australia’ (2004) 28 Melbourne University Law Review 203. See too the judgments of 
French J at first instance and Kirby J in the High Court in Berbatis.  
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misconduct’, something clearly unfair or unreasonable27 or ‘actions showing no regard 

for conscience’,28 contemplates a more expansive operation. Even on this latter view, 

however, it is uncertain how broad an interpretation of ‘unconscionable’ Parliament was 

prepared to countenance. 

An examination of cases in the courts and tribunals reveals that the ordinary or 

dictionary meaning, with or without an additional ‘gloss’ involving ‘moral obloquy’29 

has found favour; but to date the High Court has not considered Section 51AC and it is 

uncertain, especially given the majority’s restrained approach to interpretation of other 

provisions of the TPA in recent times,30 whether the ordinary or dictionary meaning 

will ultimately be regarded as the appropriate interpretation. Even if it is, the nature of 

the conduct which will be identified as unconscionable for the purposes of Section 

51AC remains undefined. 

2.  ‘Unconscionable’ - Competing considerations 

Unconscionability in a commercial context necessitates an intricate ‘balancing 

exercise’. Objectives such as certainty must be weighed against an expansive and more 

liberal interpretation which incorporates a consideration of fair trading.31 The Reid 

Committee was cognisant of this dilemma, acknowledging ‘the fears of uncertainty and 

 

26 (2000) ATPR 41–741, [22]. This statement has been cited with approval in many cases including 
Durkin v Pioneer Permanent Building Society Ltd [2003] FCA 419, [42]; Old Papa’s Franchise 
Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11, [139]; Francis v South Sydney 
District Rugby League Football Club Ltd [2002] FCA 1306, [300] per Lindgren J; Apple Computer 
Australia Pty Ltd v George Mekrizis [2003] NSWSC 126, [251] per Bergin J; Boral Formwork Pty 
Ltd v Action Makers Pty Ltd (2003) ATPR 41–953, [88].  

27 Cameron v Qantas Airways Ltd (1994) 55 FCR 147, 179; Hurley v McDonalds Australia Pty Ltd 
(2000) ATPR 41–741, 40,585.  

28 Concise Oxford English Dictionary. See generally, Qantas Airways Ltd v Cameron (1996) 66 FCR 246, 
262; Hurley v McDonalds Australia Pty Ltd (2000) ATPR 41–741, 40,585.  

29 Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, 583 per Spigelman CJ.  

30 See the discussion below under the heading ‘The High Court’s approach to interpreting the TPA’. 

31 Although, as will be discussed below, the Reid Committee’s views on this issue were disregarded.  
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their potential costs’ but noting that such factors must be ‘seen against the backdrop of 

the very real economic and social costs currently involved in the continued unfair 

exploitation of small businesses by larger businesses’.32  

The pursuit of certainty would be best served by the scope of Section 51AC being 

wedded to the established equitable doctrine, or perhaps to the categories where 

unconscionability is an element.33 However, such recourse to the general law would 

cease at that point lest the interpretation approach an ‘unconscionability at large’ 

standard. As noted by Professor Julius Stone, when unconscionability is too broadly 

defined it becomes ‘a term of meaningless reference.’34 This statement can be countered 

by noting that the end result will be just as meaningless in circumstances where the 

interpretation is too narrow. Under the general law regime, the courts were unable or 

unwilling to provide relief in the instances of unfair business conduct raised before the 

Reid Committee Similarly, courts were constrained when applying Section 51AA by the 

reference to the ‘unwritten law’ 35  

Section 51AC’s very existence suggests that it adds to, rather than codifies, the general 

law position. It seems counterintuitive to confine Section 51AC to a standard which was 

ineffective in its application to commercial transactions in the past and would be 

unlikely to be interpreted with any more flexibility today. Yet some judges and 

commentators argue persuasively that Section 51AC complies with the general law 

position and extends only to making the statutory remedies available to aggrieved 

 

32 Reid Report [6.41].  

33 For example, undue influence, promissory estoppel and unilateral mistake. 

34 Professor Julius Stone, quoted by French J in Australian Competition and Consumer Commission v CG 
Berbatis Holdings Pty Ltd (2000) 96 FCR 491, 498. 

35 Whether s51AA could have been interpreted broadly to include equitable doctrines where 
unconscionability is an element has been discussed in Chapter 1, but, as noted there, even this 
extension is unlikely to have addressed the concerns raised by the Reid Committee. 
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plaintiffs.36 An examination of the rules of statutory interpretation may throw some 

light on this quandary. 

3. Statutory interpretation – general principles 

The primary object of statutory construction is to construe the relevant provision so that 

it is consistent with the language and purpose of all the provisions of the statute.37 The 

court must interpret each statutory provision consistently with the statute as a whole.38 

Unless such an approach would give the statute an unintended operation, the courts will 

apply the ordinary and grammatical meaning of the statutory language.39 Given this, the 

first step in any process of statutory construction40 will be an assessment of the ordinary 

and grammatical meaning of the language used. 

In Australia, the preferred approach to interpretation is the purposive approach.41 

Originating in the common law ‘mischief rule’,42 the purpose of the Act, or the 

particular provision under consideration, is examined by reference to the ‘mischief’ the 

Act or provision was intended to deal with. It has been noted that if apparently plain 

words of a provision are read in the light of the mischief which the statute was designed 

 

36 Most recently, Strickland above n 25, 41.  

37 Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355, 381 per McHugh, 
Gummow, Kirby and Hayne JJ.  

38 Taylor v Public Service Board (NSW) (1976) 137 CLR 208, 213 per Barwick CJ; Project Blue Sky Inc v 
Australian Broadcasting Authority (1998) 194 CLR 355, 381 per McHugh, Gummow, Kirby and 
Hayne JJ.  

39 Mills v Meeking (1990) 169 CLR 214, 223 per Mason CJ and Toohey J; Cooper Brookes (Wollongong) 
Pty Ltd v Commr of Taxation (Cth) (1981) 147 CLR 297, 304–305 per Gibbs CJ, 320–321 per 
Mason and Wilson JJ; Catlow v Accident Compensation Commn (1989) 167 CLR 543; see generally 
D Wright, ‘SST Consulting: The Trade Practices Act and Statutory Interpretation’ (2006–2007) Law 
Society Bulletin of South Australia 18.  

40 Wright, ibid.  

41 D C Pearce and R S Geddes, Statutory Interpretation in Australia (6th ed 2006) Lexis Nexis Australia 
[2.5]. Hereafter referred to as ‘Statutory Interpretation in Australia’.  

42 Heydon’s Case (1584) 3 Co Rep 7a, 7b; 76 ER 637, 638.  
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to overcome and of the objects of the legislation, they may present a very different 

appearance.43 The court adopts an interpretation of the words consistent with that 

purpose44 and should avoid the construction of words, phrases or provisions which 

taken in isolation would tend to defeat it.45  

Determining the mischief the Act or provision of the Act seeks to address requires 

recourse to the legislation’s context. In CIC Insurance Ltd v Bankstown Football Club 

Ltd46 the High Court stated that context must be an initial consideration not used merely 

‘at some later stage when ambiguity might be thought to arise’, and that context should 

be used in its ‘wider sense to include such things as the existing state of the law and the 

mischief which, by legitimate means such as those mentioned, one may discern the 

statute was intended to remedy.’47  

Section 15AA Acts Interpretation Act 1901 (Cth) (AIA) enshrines the purposive 

approach in legislation. The purpose or object must be considered at the outset and 

taken into account even if the meaning of the provision is clear;48 it is unnecessary to 

search for ambiguity or inconsistency.49 But courts stress that s15AA is not a licence to 

rewrite statutes,50 and effect must be given to the clear language of the statute.51 Where 

 

43 Isherwood v Butler Pollnow Pty Ltd (1986) 6 NSWLR 363, 388 per McHugh JA. 

44 Statutory Interpretation in Australia above n 41 [2.5].  

45 Kingston v Keprose Pty Ltd (1987) 11 NSWLR 404, 423 per McHugh JA; Re Bolton; Ex parte Beane 
(1987) 162 CLR 514; Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 
355, 372–375 per Brennan CJ; Wright, above n 39.  

46 (1997) 187 CLR 384.  

47 Per Brennan CJ, Dawson, Toohey and Gummow JJ, 408.  

48 Statutory Interpretation in Australia above n 41 [2.8]–[2.9]. 

49 CIC Insurance v Bankstown Football Club Ltd (1997) 187 CLR 384, 408.  

50 Statutory Interpretation in Australia above n 41, [2.09]; Mills v Meeking (1990) 169 CLR 214, R v L 
(1994) 49 FCR 534, 538. 

51 Justice Michael Kirby, ‘Statutory Interpretation and the Rule of Law – Whose Rule, What Law?’ in 
Kelly (ed) Essays on Legislative Drafting (1998) Adelaide Law Review Association, Law School, 
University of Adelaide 94.  
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the purpose of a provision is clear the court may condone strained constructions in order 

to fulfil the legislation’s purpose, although this licence cannot extend to a ‘tortured and 

unrealistic’ interpretation.52 It has been noted that the court’s task is to “determine what 

Parliament meant by the words that are used, not to determine what Parliament 

intended to say”53 (my emphasis). Extrinsic materials may assist in informing this 

process but cannot override the words of the statute itself.54  

C. An exercise in statutory interpretation  

1. Process 

An exercise in statutory interpretation is always complex, so the search for a meaning 

for ‘unconscionable’ in the context of Section 51AC will proceed in the following 

stages: 

a. Interpretation gleaned from the text of the legislation: 
b. The TPA as remedial legislation; 
c. Interpretation gleaned from applying a purposive approach; and 
d. The High Court’s approach to interpreting the TPA 

 

52 Newcastle City Council v GIO General Ltd (1997) 191 CLR 85, 113 per McHugh J.  

53 R v Young (1999) 46 NSWLR 681 at 686; Harrison v Melham [2008] NSWCA 67 [16].  

54 Even at common law, courts could refer to some extrinsic materials to ascertain the mischief that the 
statute under consideration was intended to cure: CIC Insurance Ltd v Bankstown Football Club Ltd 
(1997) 187 CLR 384, 408 per Brennan CJ, Dawson, Toohey and Gummow JJ; Network Ten Pty Ltd 
v TCN Channel Nine Pty Ltd (2004) 205 ALR 1, 4. Section 15AB assists in identifying a statute’s 
purpose by listing the extrinsic materials to which a court may refer in order to confirm the meaning 
of a provision in a written law, or to determine the meaning of a provision where there is ambiguity 
or obscurity, or a manifestly absurd result is reached in relation to the ordinary meaning.  



80 | P a g e  

 

                                                

2. Interpretation gleaned from the text of the legislation 

(a) Section 51AC, and Part IVA within the TPA  

(i) The Act - overview 

The short title of the TPA is the Trade Practices Act 1974. The TPA is Commonwealth 

legislation and as such is subject to the Acts interpretation Act 1901 (Cth). The 

objective of the TPA is to ‘enhance the welfare of Australians through the promotion of 

competition and fair trading and provision for consumer protection’.55 The TPA is 

comprised of 30 Parts encapsulating a variety of matters including administration of the 

ACCC, regulation of commercial, industry and consumer practice, telecommunications 

and offences, enforcement and remedies Part IVA, ‘Unconscionable Conduct’, was 

inserted between Part IV, Restrictive Trade Practices, and Part V, Consumer Protection 

Part IVA comprises 5 sections of which three, ss51AA, 51AB and 51AC, prohibit 

unconscionable conduct in various circumstances. Aggrieved parties can obtain an 

injunction, damages and/or orders under s87. Upon introduction of the new Australian 

consumer law, pecuniary penalties will be available for contraventions of Part IVA.56 

(ii) Objects of the TPA 

Section 51AC must be interpreted by reference to the objective of the TPA; to promote 

the welfare of Australians, not consumers or businesses in particular, but Australians 

generally. Such welfare is to be enhanced through the promotion of competition and fair 

trading and provision for consumer protection. 

On one view, the TPA is economic legislation and should be interpreted as such.57 

Clough has suggested that ‘the concept of unconscionability could be developed from 

where it stands under the unwritten law to a concept that corresponds with the economic 

 

55 Section 2 TPA.  

56 Trade Practices Amendment (Australian Consumer Law) Bill 2009. 

57 Clough, above n 2.  
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goals of the TPA’.58 This could mean adopting a meaning that is consistent with an 

‘efficient market outcome’,59 or that is consistent with the notion that ‘competition by 

its very nature is deliberate and ruthless… competitors almost always try to ‘injure’ 

each other in this way’.60 But while such views are sound, and certainly appropriate 

within the trading and commercial context of the legislation, it is possible to propose an 

alternative view. First, the TPA is not solely a competition statute. Within the 

objectives, neither competition nor fair trading, nor for that matter consumer protection, 

is superior to the others. While the factors could impact upon and inform each other, 

none has priority. If we confine our examination to competition and consumer 

protection, the provisions of Part IV61 contribute to the objective of consumer 

protection by creating an efficient, competitive environment within which consumers 

are provided with a selection of high quality products and services at a fair price. 

Businesses are expected to compete vigorously with each other, but there is also an 

expectation that, in their dealings with consumers, they adhere to certain standards of 

conduct: for example, those listed within Part V, Division 1. In some respects the 

objectives of competition (regulating horizontal62 transactions between competing 

traders within an identifiable market) and consumer protection (regulating vertical 

dealings between traders and consumers) do not seem to overlap. But fair trading is the 

‘bridge’ which links the two objectives. The objective of consumer protection is 

furthered through the other objective of fair trading. The entrepreneurial zeal 

encouraged by the objective of competition and the ideals espoused by the courts in 

discussions regarding the rationale for Part IV are tempered by the necessity for 

 

58 Ibid. 

59 Queensland Wire Industries Proprietary Ltd v Broken Hill Proprietary Company Ltd (1989) 167 CLR 
177, 191 per Mason CJ and Wilson J.  

60 Queensland Wire Industries Proprietary Ltd v Broken Hill Proprietary Company Ltd (1989) 167 CLR 
177, 191 per Mason CJ and Wilson J. 

61 The general purpose and scope of Part IV have been described by Deane J as containing ‘provisions 
which proscribe and regulate agreements and conduct and which are aimed at procuring and 
maintaining competition in trade and commerce’: Refrigerated Express Lines (A/asia) Pty Ltd v 
Australian Meat and Live-stock Corporation (No 2) (1980) 44 FLR 455, 460. 

62 In this sense ‘horizontal’ refers to competitors within the marketplace.  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281989%29%20167%20CLR%20177
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281989%29%20167%20CLR%20177
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281989%29%20167%20CLR%20177
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281989%29%20167%20CLR%20177
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corporations to abide by certain standards in their dealings, thus protecting, and 

empowering, consumers. 

The TPA also contemplates business-to-business relationships. Although businesses can 

avail themselves of certain ‘consumer’ protections within Part V, in particular the 

prohibition of misleading or deceptive conduct, the interface between the objectives of 

competition and fair trading can seem contradictory. The ‘ideals’ of ruthless 

competition in the marketplace permeate the notion of fair trading in a business-to-

business sense and the courts seem to default to notions of competition championed in 

Part IV but applied to situations where businesses are not ‘in competition’. In such cases 

it seems that fair trading can be ‘collateral damage’ in the pursuit of competition. This 

tendency has been observable in considerations of unconscionable conduct under 

Section 51AC and its analogues. It reflects a deference to classical notions of arms-

length commercial dealing which, as is discussed below, have little place in an era of 

standard form contracts and long-term relational contracts. One object should not yield 

to the other. The vagaries of competition can go so far but they cannot cancel out the 

desirability of fair trading. 

What often seems to be forgotten is that shopping centre landlords and tenants are not in 

competition. The landlord–tenant relationship involves a supply and acquisition of 

leasing services, not in a ruthless competitive environment but in a cooperative venture 

where each party seeks to maximise their individual interests: in the case of the 

landlord, to obtain rental from the tenant, and in the case of a tenant, to have an 

opportunity to operate its business. Both parties seek to create a desirable shopping 

destination which will attract custom, benefiting both parties. 

Courts often default to a position where they consider the relationship from a purely 

commercial, competitive perspective. Indeed, the courts are prepared to adopt a similar 

view to the substantial lessening of competition test in Part IV; in a market some 

businesses will fail and the departure of one small competitor in a market does not 

affect competition. But Section 51AC is not found in Part IV. There is a necessity for 

shopping centres to compete with each other for patronage, and to remain competitive 

they must ensure that they remain vibrant enterprises. There may be some blurring 

between Part IV and Part IVA in this respect as the need to remain competitive may 
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impact upon intra- centre issues such as tenancy mix. But the pursuit of a competitive 

advantage vis-à-vis other shopping centres must be balanced by the obligation to trade 

fairly. The ‘rules’ of competition from Part IV should not apply as ‘ruthlessly’ in Part 

IVA cases; the transactions and the focus are quite different and, as will be asserted 

below, while all the Act’s objectives must be balanced, the fair trading focus is pivotal 

to Part IVA. 

(iii) Context when the act is divided into parts 

Part IVA was inserted between Part IV, Restrictive Trade Practices, and Part V, 

Consumer Protection. While this placement is, on one level, logical, it could also be 

regarded as significant in that Part IVA rests between the Part addressing the 

‘competitive, ruthless’ nature of commercial practice and the ‘kinder, gentler’ 

provisions of Part V. 

(iv) Headings to parts 

The heading to Part IVA is ‘Unconscionable conduct’. Although reference can be made 

to headings of Parts,63 this does not shed light on the nature of unconscionable conduct 

within the Part, nor whether the term is to be consistent throughout or differ according 

to different circumstances. 

(v) Headings to sections  

Headings to sections are treated as marginal notes and are not regarded as part of the 

Act.64 But s15AB permits recourse to such headings. There is a clear reference to the 

unwritten law in s51AA ,as against simple unconscionable conduct in business 

transactions in the case of Section 51AC. 

 

63 Section 13(1) AIA.  

64 Headings are regarded in the same way as marginal notes and are not part of the Act s13(3) AIA. 
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(b) Section 51AC in relation to other provisions of Part IVA 

To decipher an interpretation of Section 51AC, it is useful to examine the provision 

within the context of its surrounding provisions in Part IVA. ‘Unconscionable’ appears 

in two other provisions in Part IVA of the TPA. Section 51AA prohibits conduct which 

is unconscionable within the meaning of the unwritten law of the states and territories. 

Section 51AB prohibits unconscionable conduct in consumer transactions. Like Section 

51AC, s51AB contains a list of factors which provide guidance for the court in 

determining whether the conduct meets the requisite standard.65  

‘Unconscionable’ in s51AA is specifically tied to the equitable doctrine (or doctrines if 

one subscribes to a wider view).66 There is no such reference in s51AB or AC. Given 

the content of s51AA, the unqualified omission of reference to the unwritten law in 

s51AB and AC suggests the draftsperson intended that those provisions had a different 

operation from s51AA. Also, Section 51AC focuses on business-to-business 

transactions, an unusual departure from the equitable doctrines, in particular the 

equitable doctrine of unconscionable dealing. While business-to-business transactions 

are not foreign to the equitable doctrine or doctrines, the fact that Section 51AC was 

enacted as a provision separate to s51AA, although both involved largely the same 

business ‘clientele’, with ‘unconscionable’ qualified by reference to the general law in 

one and not in the other, suggests the draftsperson intended that ‘unconscionable’ in 

Section 51AC differed in meaning from that in s51AA. 

The rules of statutory interpretation contain a presumption that words are to be used 

consistently.67 If this is the case, ‘unconscionable’ should bear the same meaning in 

ss51AA, AB and AC. This is especially so where the provisions are close together 

within a single part of the legislation rather than dispersed throughout the course of a 

 

65 Section 51AB(2)(a)–(e). 

66 Refer again to the discussion in Chapter 1.  

67 Craig Williamson Pty Ltd v Barrowcliff [1915] VLR 450,452; and compare Scott v Scott v Commercial 
Hotel Merbein Pty Ltd [1930] VLR 75 See generally Statutory Interpretation in Australia, above n 
41, [4.6]. 
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lengthy Act.68 But this presumption may be rebutted in appropriate circumstances. It is 

assumed that the use of different language, particularly in amendments or subsequent 

enactments, suggests different objects.69 By association it would appear this would 

extend to greater specificity with one word (the reference to the unwritten law in 51AA) 

and less with another (simply using ‘unconscionable’ in Section 51AC) pointing 

towards differences in interpretation. Taking another view, s51AA is informed by the 

reference to the unwritten law; Sections 51AC(1) and (2) by the list of factors. 

Unconscionable conduct in s51AA has been interpreted as equivalent to conduct 

encapsulated by the equitable doctrine of unconscionable dealing. The lack of reference 

to the unwritten law in ss51AB and AC suggests that a different notion of 

‘unconscionable’ was applicable to those provisions.70 Also, Section 51AC was enacted 

after s51AA, in response to s51AA’s perceived shortcomings. If Parliament had been 

satisfied with the limitations of the unwritten law, it could have simply clarified the 

operation of s51AA. Instead, s51AA remained in the TPA, and a new prohibition was 

inserted which used different language, contained no reference to unwritten law and was 

informed by a list of factors containing references to scenarios which, arguably, extend 

beyond the general law. 

Sections 51AA and AC – independent operation or overlap? 

Section51AA and Sections 51AB and AC can be distinguished because of the specific 

reference to the ‘unwritten law’. The interpretation of unconscionable in s51AB, is 

equally applicable to Section 51AC;71 indeed, it would be unusual if the provisions 

 

68 Although this is not necessarily decisive; Statutory Interpretation in Australia, ibid. 

69 Scott v Commercial Hotel Merbein Pty Ltd [1930] VLR 75; Statutory Interpretation in Australia, ibid. 

70 Statutory Interpretation in Australia ibid [4.6]; Craig Williamson Pty Ltd v Barrowcliff [1915] VLR 
450, 452. 

71 Australian Competition and Consumer Commission v Simply No Knead (Franchising) Pty Ltd (2000) 
104 FCR 253. 
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were not interpreted in a similar fashion.72 But even if the dictionary interpretation is 

used, ‘unconscionable’ is being applied to two different types of transactions: consumer 

and commercial. Traditionally, different standards and expectations are applied in 

consumer and commercial transactions. Therefore, while Section 51AC’s structure 

mimics that of s51AB, its sphere of influence overlaps with that of s51AA. As will be 

discussed below, context determines whether conduct is unconscionable, and that can 

only be done against the relevant background of expectations and behaviour in a 

consumer or commercial transaction. 

Like Section 51AA, Section 51AC deals with commercial transactions and both 

provisions seek to make equitable notions of unconscionable conduct applicable to 

commercial transactions. While it appears there are differences in scope between 

Section 51AA and Section 51AC, both are commercially focused provisions and their 

subject matter overlaps. 

The differences between s51AA and 51AC have now become blurred through the 

removal of the monetary threshold which limited the use of Section 51AC to 

transactions involving sums of less than $10 million. Now, Section 51AC is applicable 

to all commercial transactions which involve the supply or possible supply of goods or 

services to, or acquisition or possible acquisition from, a person, other than a listed 

public company. Since the removal of the threshold, if s51AA and Section 51AC are 

put side by side and the narrower view of Section 51AC complicit with the general law 

interpretation is adopted, s51AA would seem to be largely redundant. In an effort to 

find some operation for s51AA in such a circumstance, it is arguable that if s51AA was 

limited to the unwritten law, Section 51AC might extend to incorporate the equitable 

doctrines of which unconscionability is an element. This would provide some scope for 

s51AA; but if Section 51AC extended to such doctrines, the equitable doctrine of 

unconscionable dealing would seemingly be encapsulated too, again leaving s51AA 

with a very restrained scope. 

 

72 Australian Competition and Consumer Commission v Simply No Knead (Franchising) Pty Ltd (2000) 
104 FCR 253. 
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(c) An examination of Section 51AC, in particular, the interpretation of 

‘unconscionable’ in Sections 51AC(1) and (2) and the role of the factors in Sections 

51AC(3) and (4) 

(i) Unconscionable – aids to interpretation  

As ‘unconscionable’ is not defined in the TPA nor in analogous legislation,73 we can 

refer to grammatical aids to interpretation. Words are to be interpreted in accordance 

with their ordinary and current meaning,74 although where a word has a recognised 

technical75 or legal76 meaning, or customary usage,77 that meaning will be preferred.78 

It has been held that in the case of a word which has acquired a legal meaning it will be 

taken that, prima facie, the legislature intended the words to be used with that meaning 

unless a contrary intention appears.79As Priestley JA has noted,‘no matter how hard a 

draftsman tries to keep the language of a statute clear and simple, the statute is a legal 

document’.80 As Section 51AC utilises the word ‘unconscionable’, a word with a 

recognised legal meaning,81 it seems the legal interpretation should be preferred. 

 

73 Indeed, there are differences between the state and territory retail tenancy legislation in that some 
jurisdictions refer to harsh and oppressive as well as unconscionable conduct.  

74 NSW Associated Blue-Metal Quarries Ltd v FCT (1956) 94 CLR 509, 514; Korczynski v Wes Loftus 
(Aust) Pty Ltd (1985) 10 FCR 348, 355.  

75 Statutory Interpretation in Australia, above n 41 [4.17]. 

76 Re Pacific Film Laboratories Pty Ltd and Collector of Customs (1979) 2 ALD 144, 155–156; Collector 
of Customs v Bell Basic Industries Ltd (1988) 20 FCR 146, 157. 

77 Statutory Interpretation in Australia, above n 41 [4.17] and cases cited therein. 

78 Attorney-General (NSW) v Brewery Employees’ Union of New South Wales (1908) 6 CLR 469, 531; 
but compare Webb v McCracken (1906) 3 CLR 1018, 1027–1028. 

79 Attorney-General (NSW) v Brewery Employees’ Union of New South Wales (1908) 6 CLR 469, 531 per 
O’Connor J. 

80 Gamer’s Motor Centre (Newcastle) Pty Ltd v Natwest Wholesale Australia Pty Ltd (1985) 3 NSWLR 
475, 483–4. 

81 Department of Workplace Relations and Small Business, Guide to the Federal Government’s Fair 
Trading Statement: New Deal, Fair Deal: Giving Small Business a Fair Go (1997) Dept of 
Workplace Relations and Small Business, Canberra. 
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This conclusion can be rebutted where a contrary intention can be established. Aside 

from Kirby J’s caution regarding the ‘encrustation’ of ordinary words with legal 

doctrines,82 it is suggested that the presumption favouring the use of the legal meaning 

can be rebutted in the case of ‘unconscionable’ in Section 51AC. Many words may have 

attracted a legal meaning and yet retain an ‘ordinary’ meaning in everyday parlance.83 If 

this is the case, it must be considered whether in the context of the statute, 

‘unconscionable’ in Section 51AC was intended be infused with its legal meaning or 

whether the ordinary meaning should be utilised.84 This exercise is not a simple one, as 

the court must determine ‘from a range of legal and ordinary meanings...the meanings 

best suited to the statutory document as a whole.’85 It is safe to assert that most lawyers 

tend to associate ‘unconscionable’ with certain equitable doctrines, in particular the 

equitable doctrine of unconscionable dealing; but ‘unconscionable’ has also taken on a 

‘popular’86 or ‘ordinary’ meaning akin to notions of fairness. 

(ii) What role for the factors? 

Sections 51AC(1) and (2) reveal little about Parliament’s intention. But whatever view 

is taken of ‘unconscionable’ in Section 51AC, a finding as to the nature of conduct must 

be made ‘in all the circumstances’. Therefore we should look at other provisions in 

Section 51AC itself to glean what these circumstances may be. In this respect Sections 

51AC(3) and (4) should be considered. These provisions contain a non-exhaustive list 

of factors to which the court may refer when assessing whether conduct is 

 

82 Statutory Interpretation in Australia, above n 41, [4.14]. 

83 See, for example, ‘in equity’: In the Estate of Rangi Kerehoma (Dec) (1924) NZLR 1007; ‘duress’: 
Schanka v Employment National (Administration) Pty Ltd (2000) 97 FCR 186; and ‘in good faith’: 
Willoughby v Eland (1985) 59 ALR 147, Statutory Interpretation in Australia ibid [4.13].  

84 Thomas Australia Wholesale Vehicle Trading Co Pty Ltd v Marac Finance Australia Ltd (1985) 3 
NSWLR 452; Gamer’s Motor Centre (Newcastle) Pty Ltd v Natwest Wholesale Australia Pty Ltd 
(1985) 3 NSWLR 475.  

85 Gamer’s Motor Centre (Newcastle) Pty Ltd v Natwest Wholesale Australia Pty Ltd (1985) 3 NSWLR 
475, 483–484; Gittos v Surfers Paradise Rock & Roll Café P/L [2009] QCA 306, [21]; Rosebridge 
Nominees Pty Ltd v Commonwealth Bank of Australia [2008] WASCA 107.  

86 Statutory Interpretation in Australia above n 41 [4.14].  
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unconscionable. The factors inform the meaning of ‘unconscionable’ for the purposes of 

Section 51AC(1) and (2). I believe the drafting of Section 51AC(3) and (4) and the very 

existence of the factors lay a foundation for a wider interpretation of ‘unconscionable’ 

than under the general law. 

The introductory words state: ‘Without in any way limiting the matters which the court 

may have regard...’ The language is expansive and contemplates that the assessment of 

‘unconscionable’ will be informed from an unregimented, rather than a traditionally 

constrained, approach. While the factors will, of necessity, incorporate conduct caught 

by general law notions of unconscionability, they also have the potential to extend 

beyond these limitations. If the Parliament simply wanted to extend the unwritten law to 

a small business relationship there are simpler ways of doing so. The equitable 

doctrines, as we are constantly told by advocates of a more traditional approach, are 

well settled and the legislation could have simply said that it adopted those doctrines, 

with the result that the statutory remedies under the TPA became available to plaintiffs. 

It seems strange to confuse the issue by including factors which would, quite obviously, 

cause consternation. If the factors reflect the elements of the equitable doctrines they are 

superfluous. It is only if the factors were inserted in the Act to inform a different, wider 

concept of unconscionability that they retain some meaning and effect. 

(iii) How the factors in Section 51AC(3) and (4) should be utilised  

All words in an Act must be given some meaning and effect.87 It has been held that 

even if two provisions seem to conflict the courts should seek an interpretation which 

produces the most reasonable result,88 one which minimises inconsistency and 

maximises coherent operation.89 There does not appear to be conflict between Sections 

51AC(1) and (2) and Sections 51AC(3) and (4), but the factors were placed in the 

legislation by Parliament for a reason, and that reason was to inform the court’s 
 

87 Ibid [2.22].  

88 Minister for Resources v Dover Fisheries Pty Ltd (1993) 43 FCR 565, 574. 

89 Statutory Interpretation in Australia, above n 41 [2.22]; Australian Alliance Assurance Co Ltd v 
Attorney General (Qld) [1916] St R Qd 135, 161.  
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interpretation of unconscionable conduct for the purposes of Sections 51AC(1) and (2). 

In interpreting the statute, heed must be paid to their presence. 

Although early decisions involving Section 51AC often did not refer specifically to the 

factors, as the cases have developed the courts are paying more heed to them. This is not 

unexpected, as in the initial stages of a provision’s development courts often remain 

wedded to familiar interpretations. Indeed, in several decisions, courts reached 

conclusions under Section 51AC based on general notions of unconscionability with 

seemingly little or no reference to the factors.90 In Australian Securities and 

Investments Commission v National Exchange Pty Ltd, 91 a decision involving the 

analogous s12CC(2) ASIC Act the court stated that the starting point in making a 

determination regarding unconscionability is ‘the list of factors to which the Court’s 

attention is drawn by s 12CC(2).’92 It has been noted recently that the factors suggest 

that ‘the Parliament was concerned not to restrict the operation of the norm of conduct 

in sSection 51AC(1) and (2).’93 

This is a desirable development and indicative of evolution in the courts’ approach to 

the interpretation of Section 51AC. Although reference to the factors is not essential and 

the list is not exhaustive, routine consideration of the factors in practical situations (for 

example to specific conduct in retail leasing matters) assists the court when considering 

whether conduct is unconscionable in unfamiliar circumstances. The factors in Section 

51AC have the potential to extend the application of unconscionable conduct beyond 

circumstances where unconscionable conduct has been traditionally identified. The 

 

90 The most noteworthy exception was Sundberg J in Simply No Knead, who carefully addressed several 
of the factors. 

91 (2005) 148 FCR 132.  

92 These factors should be considered and weighed as a whole. Some may weigh in favour of a 
characterisation of the conduct as unconscionable and others may not. It is not appropriate to 
approach this list as exhaustive; it is indicative of some of ‘the relevant circumstances’.  

93 Hoy Mobile Pty Ltd v Allphones (Retail) Pty Ltd (2008) ATPR .42–240 and on appeal Allphones 
(Retail) Pty Ltd v Hoy Mobile Pty Ltd (2009) ATPR 42–294.  
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factors can be seen as ‘signposts’ to guide the court past traditional restraints and 

toward a more effective Section 51AC  

(iv) Should the factors be limited to the equitable doctrines? 

The statements in the previous paragraph do not disregard the fact that, as will be 

discussed, some commentators regard the factors as merely mirroring the equitable 

doctrines. While the writer does not agree with this contention, due consideration will 

be given to these views in the course of this discussion.94  

It is therefore not appropriate to say that because one or more of the factors is not a 

ground of equitable relief, Section 51AC prohibits some completely new kind of 

conduct. Indeed, in the author’s view, each of the factors in any event could be relevant 

to an equitable ground that involves unconscionability.95 

Conversely, just because the factors may, with some manipulation, conform to the scope 

of the equitable doctrines, this does not prevent the extension of these factors to matters 

beyond those doctrines. The factors can be read narrowly or broadly. It is unexceptional 

that features of the equitable doctrines would ‘fit’ within the listed factors; it would be 

peculiar if they did not.96 The issue is whether the factors are limited to circumstances 

already contemplated by the equitable doctrines or if, and if so how far, the combination 

of ‘unconscionable’, informed by the factors in Sections 51AC(3) and (4), extends 

beyond principles presently recognised under the general law. It is suggested this 

 

94 Strickland, above n 25, 39 states:  

The second construction is open because in the author’s view, the list of factors in s 51AC(3) 
should not be seen as necessarily providing examples or indications of unconscionable conduct 
going beyond the general law (as some commentators suggest) Rather, the factors are simply 
that – factors to be taken into account and that may inform the court’s consideration as to 
whether there is conduct.  

95 Ibid.  

96 The equitable principles that have developed in relation to unconscionable conduct continue to provide 
a strong basis for the operation of Part IVA of the TPA.  
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contention can be supported by the scope of the provision as exhibited in the purpose of 

the legislation and the presence of the factors. 

At risk of simplicity, if Section 51AC was merely limited to the equitable doctrines of 

which unconscionability is an element, the factors would be superfluous, even for the 

purposes of example. But recently, Strickland has argued that the factors can be 

interpreted such that they are limited to the scope of the equitable doctrines, thus 

supporting the contention that Section 51AC goes no further than those recognised 

parameters. Given this conflict, the factors will be briefly examined  in order to assess 

not just whether they ‘conform’ to the equitable doctrines but whether they can be 

regarded as legitimately extending to conduct beyond the equitable doctrines. 

It has been asserted that Section 51AC(3)(a) and its reference to the respective 

bargaining strengths of the parties goes no further than the equitable doctrine in that it 

necessitates the court determining whether or not, on the facts, one party is at a special 

disadvantage.97 But the reference is to bargaining strength, a comparative exercise 

rather than a search for a constitutional weakness. Section 51AC involves commercial 

transactions where the likelihood of establishing the requisite ‘special’ disadvantage, at 

least of a constitutional nature, is unlikely. Perhaps, if the general law concept of 

‘unconscionable’ extends to consideration of situational disadvantage, Strickland’s 

argument may be strengthened; but the status of situational disadvantage remains 

uncertain under the general law.98 The focus of Section 51AC, business transactions, 

the nature of the other factors in Section 51AC(3) and, as will be discussed, the purpose 

of the legislation, assume an application to ‘situational’ circumstances: already a 

progression from the state of the general law. While special disadvantage would provide 

a persuasive foundation for an assertion of unconscionable conduct, the non-existence 

of such a factor will not be fatal. The relative bargaining strength will inform the court 

of the nature of the plaintiff’s situation vis-à-vis the stronger party; particularly in an 

 

97 Strickland, above n 25, 39–40. 

98 Australian Competition and Consumer Commission v C G Berbatis Holdings Pty Ltd (2003) 214 CLR 
51, Australian Competition and Consumer Commission v Samton Holdings Pty Ltd (2002) 189 ALR 
76.  



93 | P a g e  

 

                                                

assessment of whether the stronger party is using that power in a particular way because 

they have that power and, for example, would be unlikely to do so in a more 

competitive environment. This promotes an expansive view of Section 51AC rather 

than a general law filtering exercise and, while it is likely that a significant difference in 

respective bargaining strengths will be present, even two parties of equal bargaining 

strength could feasibly be the subject of a successful contention of unconscionability if 

other factors were present.99  

Section 51AC(3)(b) permits consideration of the necessity to comply with conditions 

which were not reasonably necessary for the protection of the legitimate interests of the 

supplier. This could mean the provision is limited to considerations of, the equitable 

doctrine, undue influence, economic duress and circumstances akin to Stern v 

Macarthur.100 

While incorporating these doctrines gives (b) considerable scope, I believe this factor 

goes further. In most cases, a court of equity would be unlikely to be sympathetic to the 

imposition of harsh conditions, particularly in a business environment. In the case of the 

equitable doctrine, in the absence of a special disadvantage the rationale of arm’s-length 

commercial dealings would prevail. Similarly, in relation to the other equitable 

doctrines, the recent views expressed in Australia and New Zealand Banking Group Ltd 

v Karam101 suggest a very limited scope for assertions of economic duress or undue 

influence in such circumstances. 

The reference to ‘legitimate’ interests is indicative of a wider view because, under the 

equitable doctrine, once it is established that there is no special disadvantage, the 

commercial legitimacy of the terms is seemingly not a consideration. Gleeson CJ in 

Berbatis was of the view that a stronger party could insert whatever term they regarded 

as relevant (arguably whether legitimate or not). This contradicted the views of French J 
 

99 This is consistent in some discussion of s51AA in The Bell Group Ltd (In Liq) v Westpac Banking 
Corporation (No 9) [2008] WASC 239 [8968] per Owen J.  

100 (1998) 165 CLR 489, 502–3. 

101 (2005) 64 NSWLR 149, 162. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281998%29%20165%20CLR%20489
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in Berbatis at first instance; he questioned the legitimacy of the landlord’s imposition of 

the offending term. The licence to consider the reasonableness and legitimacy of the 

terms in an assessment of unconscionable conduct, in the absence of a special 

disadvantage, is an extension of the general law. 

Section 51AC(3)(c) may not, on the face of it, extend beyond the general law102 but it 

should be remembered that the factors deal with commercial transactions. On traditional 

views, the likelihood of people in a commercial transaction being unable to understand, 

or not being advised in some way as to the nature of the transaction, is unlikely to 

attract sympathy unless they are labouring under a special disadvantage such as age, 

illness or intoxication. An interesting example is non-English speaking businesspersons. 

Although the pivotal case Commercial Bank of Australia v Amadio103 involved issues of 

language skills, in other decisions such a contention, especially in a business context, 

has often been unsuccessful. For example, factors were afoot in Amadio other than the 

language issue: Mr and Mrs Amadio were elderly, trusting of their son and relying on 

inaccurate information supplied by him. The bank knew of these concerns. But what if a 

skilled businessperson with limited language skills sought relief under the equitable 

doctrine? They might well be unsuccessful, even though when considering Section 

51AC(3)(c) in the recent Australian Competition and Consumer Commission v 

Dukemaster Pty Ltd104 decision, Gordon J regarded this factor as crucial.105 

Given that Section 51AC is directed at business transactions, the provision’s reference 

to an inability to understand could feasibly extend to a lack of business acumen or 

inexperience, often a characteristic of persons entering into small business.106 This 

 

102 Strickland, above n 25, 39, notes that this could be relevant to special disadvantage, because a business 
consumer lacking bargaining power might feel too insecure to ask for the requisite information or 
assistance. 

103 (1983) 51 CLR 447. See too Blomley v Ryan (1956) 99 CLR 362.  

104 (2009) ATPR 42–290.  

105 Although compare Shop 4, which involved other directors who did speak English. 

106 For example, in surveys undertaken for this thesis few respondents had any formal business 
qualifications or training. 
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prospect is not unknown to the general law: in Blomley v Ryan Kitto J107 referred to 

ignorance and inexperience as indicators of possible circumstances which might affect a 

person’s ability to conserve their own interests. This issue has not yet been explored 

under the general law, with conclusions being readily drawn that businesspersons have 

the intellectual wherewithal to protect their own interests. Even in the realm of retail 

lease and franchise transactions there is an expectation108 that commercial parties obtain 

legal and other forms of advice109 prior to entering into transactions. 

Regarding Section 51AC(3)(d), undue influence or pressure could encompass 

unconscionability under the general law,110 particularly since Karam where the NSW 

Court of Appeal suggested that certain equitable doctrines should be enveloped under 

unconscionability. ‘Unfair tactics’ could be limited to conduct in the nature of that 

attracted by the equitable doctrines, for example, reneging on anticipated conduct so as 

to give rise to an estoppel. Such an extension to unfair tactics, particularly in a 

commercial transaction where, on traditional views, such conduct almost seems to be 

expected, would seem to take Section 51AC(3)(d) beyond the general law doctrines. 

Indeed, the use of ‘unfair’ is interesting in itself, as it has its origins in s52A, later 

s51AB: unconscionable conduct in consumer transactions. ‘Unfair’ may blend well in a 

contemplation of consumer issues but becomes more contentious in a commercial 

environment. ‘Unfair tactics’ may not make an easy transition from a consumer context 

to a commercial one. 

One of the pivotal issues in this whole debate as to the scope of Section 51AC is the 

extent of its extension towards fairness and the meaning of fairness in a commercial 

context. An ‘unfair’ tactic in a commercial sense necessitates an examination of the 

 

107 Blomley v Ryan (1956) 99 CLR 362, 415.  

108 This is a requirement under most retail leasing legislation. 

109 For example, accounting advice as required in Queensland.  

110 Factor (d), which concerns undue influence, pressure or unfair tactics, could be relevant to whether or 
not there is any undue influence, which is one of the grounds of equitable relief that involves 
unconscionability . 
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nature of the parties’ relationship. Several issues arise, including how the assessment of 

unfairness is to be made: the views of the community as to how business should be 

conducted, the views of those within the particular industry, or those coming from a 

classical perspective of commercial dealing? Whichever view is taken, a consideration 

of unfairness in a commercial situation demonstrates a broadening of the concept of 

acceptable business conduct. 

Similar comments about an extension of the equitable notions in a modern commercial 

context can also be made regarding undue influence and, especially, pressure. Conduct 

formerly recognised as economic duress could be relevant here, especially since the 

comments in Karam seem to confine economic duress to illegal acts. While not 

recognised as unconscionable in itself, ‘legal’ acts amounting to economic duress,111 in 

combination with other factors, could combine to establish unconscionable conduct 

under Section 51AC, a useful innovation given the lack of such recourse under the 

general law. 

On one view Section 51AC(3)(e) could indicate simply that the ‘stronger’ party had 

taken advantage of the other because a person would have to have been labouring under 

a special disadvantage to agree to such terms;112 but there is no need, on the face of 

Section 51AC, to demonstrate special disadvantage and even if a person is not under 

such a disadvantage, the fact that such conditions could be imposed, and were agreed to, 

could indicate a monopolistic position on the part of one party and the unavailability of 

options available to the other party. In a leasing context, certain contractors are required 

by landlords to ‘fit-out’ premises, despite the fact that cheaper options may be available 

elsewhere. Similar comments can be made regarding other services supplied to the 

centres. In a franchising context, products may have to be purchased from the franchisor 

or nominated suppliers113 despite more economical options being available elsewhere. 

 

111 Crescendo Management Pty Ltd v Westpac Banking Corporation (1998) 19 NSWLR 40. 

112 Strickland, above n 25, 40. 

113 Pampered Paws Connection Pty Ltd (ACN 116 460 621) (on its own behalf and in a representative 
capacity) v Pets Paradise Franchising (QLD) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138.  
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Such instances are not, traditionally, regarded as a special disadvantage, nor would they 

offend other equitable doctrines; but such conduct is specifically mentioned in Section 

51AC(3)(e) and some meaning should be accorded to the provision. Rather than 

artificially limiting the provision to an indication of special disadvantage in order to 

conform to the equitable doctrines, (e) could be interpreted in a more contemporary 

fashion to contemplate the realities of many small business relationships and assess the 

‘equity’ of such conduct. 

Similar comments can be made in relation to (f), an examination of the supplier’s 

conduct towards the business consumer in comparison to other like business consumers. 

Again this could simply demonstrate special disadvantage, but the better view is that the 

provision can sustain a wider interpretation. 

The consideration of industry codes in (g) and (h) takes Section 51AC well beyond the 

traditional constraints. Traditional notions of unconscionable conduct are more 

restrained than most elements in the codes; also, the very existence of a Code imposes 

obligations upon the parties which should not, and cannot, be constrained by unrelated 

general principles. 

Section 51AC(3)(i) seems to anticipate disclosure aligned with the reasonable 

expectation of disclosure principles articulated in relation to s52.114 This exceeds any 

general law obligations regarding disclosure, especially with the specific reference to 

the disclosure of risks not apparent to the business consumer. At a simplistic level, if 

references to issues of disclosure and willingness to negotiate were restrained by general 

principles there would be no need for Section 51AC(3)(j), as there would be no 

obligation to negotiate at all. Under the general law parties cannot be compelled to 

negotiate and it is only in rare circumstances that breaking off negotiations will be 

actionable.115 

 

114 Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31.  

115 One Stop Lighting (Queensland) Pty Ltd v Lifestyle Property Developments Pty Ltd [1999] QSC 57.  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281992%29%2039%20FCR%2031


98 | P a g e  

 

                                                

Unilateral variation, Section 51AC(3)(ja), is discussed below in relation to the extension 

of the provision to substantive considerations. 

Finally, the reference to good faith demonstrates that Section 51AC should be 

interpreted as extending well beyond the general law. Good faith remains, to some 

extent, a mystery under the general law 116 While in some jurisdictions a duty of good 

faith may be implied in the performance of contracts, as yet the High Court has not 

determined the issue one way or another. Implied duties of good faith in the negotiation 

of contracts are generally discounted, except where such an obligation is specifically 

incorporated in a contract. Although this issue will be discussed in Chapter 4, it should 

be stated that, given the potential breadth and the relatively novel character of good 

faith within the general law, its inclusion as a consideration in the factors assessing 

unconscionable conduct suggests that the provision contemplates conduct quite different 

from that under the general law. 

(v) Procedural and substantive considerations 

The factors in Section 51AC(3) extend beyond procedural factors to substantive factors. 

Although this will be the subject of a specific provision as a result of the latest proposed 

amendments, I believe this was never necessary. Several factors already implicitly 

acknowledge the significance of the terms and progress of a contract to a possible 

finding of unconscionable conduct, an extension beyond the procedural stage of the 

transaction. Clearly, references as to the parties’ conduct towards one another and the 

reference to good faith extend throughout the parties’ relationship. Conditions may be 

imposed during the negotiation process but also during the course of the contract; for 

example regarding relocation and renewal. Unfair tactics or pressure can be engaged in 

 

116 Any attempt to define a duty of good faith is fraught with danger. Despite its frequent use in both the 
law and common parlance there is no decisive definition of good faith. Firstly there is the difficulty 
in ‘tying down’ a definition of good faith; some years ago Professor Goode acknowledged ‘we do 
not quite know what it means’: Goode, ‘The Concept of Good Faith in English Law’ (Paper 
delivered at the Centro di Studi e Ricerche di Diritto Comparato e Staniero, Rome, 1992), cited by 
Rachel Mulheron, ‘Good Faith and Commercial Leases: New Opportunities for the Tenant (1996) 4 
Australian Property Law Journal 223. Professor Lucke has noted, ‘good faith has not just one but 
many meanings, as well as an unusual capacity to acquire expanded and altogether new meanings’. 
Lucke, ‘Good Faith and Contractual Performance’ in Essays on Contract, ed Finn (1987) The Law 
Book Company, Australia, 160.  
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at any time, and may not have any direct involvement with the terms of the contract 

itself or the negotiation process. Acquisition of goods or obtaining services can have 

unfair results. Unilateral variation of a term demonstrates both procedural and 

substantive unfairness. This clearly extends beyond the equitable doctrines. 

Interestingly the Response to the SSCE inquiry states, ‘The amendment to section 51AC 

will simply clarify the operation of the section and not alter the prohibition or create a 

new standard of business conduct’;117 but in fact by clarifying this extension to 

substantive issues, a new standard is being created because of its now obvious 

divergence from the general law which focuses on procedural issues. 

(vi) Three final points 

Finally, two points should be made regarding Strickland’s thesis and one point about the 

removal of the monetary threshold in Section 51AC. Firstly, the equitable doctrines will 

fit within the Section 51AC factors: there is no doubt about that, nor is it surprising. 

Where this thesis diverges from Strickland’s view is that, given the different landscape 

in which Section 51AC is applied, and the drafting of the factors, the conduct envisaged 

by the factors exceeds that contemplated under the general law. This suggests that a 

dictionary definition is the most appropriate for the purposes of Section 51AC, as it 

accommodates a broader view than a restrictive legal interpretation. Without this broad 

definition the factors would be artificially constrained and the utility of Section 51AC 

limited to the ineffective operation of the general law which was the catalyst for its 

introduction. 

The second point is the availability of statutory remedies to aggrieved parties under 

Section 51AC. It is asserted by commentators adopting the legal interpretation that 

Section 51AC simply makes statutory remedies available when conduct offends the 

equitable doctrines. Again, at risk of being simplistic, it is hard to see how this is 

beneficial when, if tied to general law considerations, the provision can be used by so 

 

117 Commonwealth Government Response to the Senate Standing Committee on Economics Report on the 
Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Part IVA of 
the Trade Practices Act 1974 <http://www.aph.gov.au/SENATE/committee/economics_ 
ctte/tpa_unconscionable_08/gov_response.pdf> at 30 December 2009.  
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few. The availability of remedies is of little use if those remedies cannot be accessed – 

and statutory remedies were available under s51AA. 

Finally, in my view, removing the monetary threshold was not a good thing for small 

business. The monetary threshold was introduced to limit the scope of the provision to 

small business transactions. Since 1998 the threshold rose from one million to three and 

then ten million dollars. Now it has been removed. Although there were difficulties in 

establishing whether the limit applied, the threshold focused the court on the large/small 

business divide, the original focus for the Reid Committee and Section 51AC. There is a 

risk that the extension to all businesses may resurrect old views regarding the nature of 

business transactions. The removal of the threshold is further impetus for the courts to 

consider carefully each particular business relationship and not default to traditional 

notions of business conduct. 

(d) Conclusions on the text of the legislation 

The text of Section 51AC and its role within the TPA indicates that it should receive a 

wider interpretation and not be limited to the general law notions of unconscionable 

conduct. To summarise: 

 The dictionary interpretation of ‘unconscionable’ is more amenable to the TPA’s 

objective of fair trading; 

 Although the use of the same term in legislation leads to an assumption that term 

will have the same meaning, this is rebuttable. Unlike s51AA, ‘unconscionable’ 

in Section 51AC is not qualified by reference to the unwritten law, and 

‘unconscionable’ in the two contexts has different meanings; 

 Rather than by reference to the unwritten law, Section 51AC is informed by 

factors which will incorporate, but are wider in scope than, the equitable 

doctrines; 

 It would have been easy for the draftsperson to state specifically that the 

provision was tied to equitable doctrines or s51AA could have been amended or 

otherwise utilised. This suggests that evolution of the provision was anticipated. 
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D. The TPA as remedial legislation 

Section 51AC is a remedial provision intended to assist small businesses, principally in 

their dealings with larger commercial enterprises.118 Pearce and Geddes state that ‘[a] 

remedial or beneficial provision is one that gives some benefit to a person and therefore 

remedies some injustice’.119 Several cases have concluded that the TPA is remedial 

legislation. In Melway Publishing Pty Ltd v Robert Hicks Pty Ltd,120 Kirby J noted that 

the TPA ‘incorporates a number of important departures from the previous law’121 and 

should be approached as a ‘fundamental piece of remedial and protectionist legislation 

[that is to] be construed broadly’.122  

Remedial legislation is to be construed broadly ‘to give the fullest relief which the fair 

meaning of its language will allow’.123 But despite this liberal degree of licence, no 

interpretation can be unbounded. Even when a court adopts a purposive construction to 

 

118 P Tucker, ‘Too Much Concern Too Soon? Rationalising the Elements of s 51AC of the Trade 
Practices Act’ (2001) 17 Journal of Contract Law 120.  

119 Statutory Interpretation in Australia, above n 79 [9.2]; Bull v Attorney General (NSW) (1913) 17 CLR 
370, 384 per Issacs J; Samuel v Newbold (1906) AC 461, 467; Wilson v Moss [1909] HCA 7; (1909) 
8 CLR 146, 165; Holmes v Permanent Trustee Co of New South Wales Ltd; (1932) 47 CLR 113, 
119; Waugh v Kippen; (1986) 160 CLR 156, 164. 

120 (2001) 205 CLR 1. 

121 Referring to Webb Distributors (Aust) Pty Ltd v Victoria (1993) 179 CLR 15, 41. See too Lockhart and 
Gummow JJ in Accounting Systems 2000 (Developments) Pty Ltd v CCH Australia Ltd (1993) 114 
ALR 355, 387: ‘[T]he evident purpose and policy underlying Pt V, which includes s 52, 
recommends a broad construction of its constituent provisions, the legislation being of a remedial 
character so that it should be construed so as to give the fullest relief which the fair meaning of its 
language will allow.’ This statement was endorsed by McHugh J in Butcher v Lachlan Elder Realty 
Pty Ltd (2005) 218 CLR 592, 621. 

122 Webb Distributors (Aust) Pty Ltd v Victoria (1993) 179 CLR 15 at 41; Devenish v Jewel Food Stores 
Pty Ltd (1991) 172 CLR 32, 44. 

123 Bull v Attorney General (NSW) (1913) 17 CLR 370, 384 per Issacs J; Devenish v Jewel Food Stores 
Pty Ltd (1991) 172 CLR 32, 44; Accounting Systems 2000 (Developments) Pty Ltd v CCH Australia 
Ltd (1993) 114 ALR 355, 387.  

http://austlii.edu.au/au/cases/cth/HCA/8clr146.html
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remedial legislation it is not at liberty to give it a construction which is unreasonable or 

unnatural.124 

With regard to Part IVA, s51AB has been presumed to be remedial legislation, and this 

would extend by implication to Section 51AC. Section 51AC is similar in form and 

effect to s51AB but is directed at business rather than consumer transactions. It provides 

a benefit to businesspersons in instances of unconscionable conduct, thus remedying an 

injustice. It departs from the previous law in that, as argued here, it promotes a version 

of unconscionability amenable to addressing injustices in commercial situations. This 

classification fits with the policy objectives the TPA seeks to attain, in particular the 

reference to fair trading, and employs an ‘atypical mode of drafting that was adopted to 

express the Parliament’s objectives’.125 Although the matter has not been considered in 

relation to Section 51AC, several cases and commentaries have noted that the Retail 

Leases Act 1994 (NSW) (RLA) is remedial legislation and should therefore be 

interpreted liberally.126 On the other hand, some Tribunal decisions in New South 

Wales have shown some reluctance to interpret the RLA, and in particular the 

unconscionability provision, liberally. 127  

Until recently, a finding of unconscionable conduct under Section 51AC did not result 

in a pecuniary penalty. This will change with the introduction of the new Australian 

 

124 Newcastle City Council v GIO General Pty Ltd (1997) 191 CLR 85, 113 per McHugh J; Bull v 
Attorney General (NSW) (1913) 17 CLR 370, 384 per Issacs J: ‘This means, of course, not that the 
true signification of the provision should be strained or exceeded but that it should be construed so as 
to give the fullest relief which the fair meaning of the language will allow.’  

125 Melway Publishing Pty Ltd v Robert Hicks Pty Ltd (2001) 205 CLR 1, 36. 

126 Manly City Council v Malouf (2004) 61 NSWLR 394; Statutory Interpretation in Australia, above n 
41 [9.2]–[9.6]. 

127 Recently in DB Reef Funds Management Ltd & P.T Ltd v Valentino Home Fashion Pty Ltd; Valentino 
Home Fashion Pty Ltd v Westfield Hurstville (Westfield Management) Ltd [2008] NSWADT 332 a 
case considering the equivalent provision to Section 51AC, it was noted at [15]: 

Nevertheless, in my consideration of the Motion and in the formation of my decisions, I have 
not felt constrained to resort to any liberal interpretation of any particular provision of the 
RLA. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2061%20NSWLR%20394
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Consumer Law,128 and corporations and persons found to engage in unconscionable 

conduct will be liable for penalties.129 Conflict between a statute’s beneficial and penal 

provisions requires the court to examine the dominant purpose of the legislation.130 This 

approach has been adopted in several cases under the TPA to preserve a broad 

interpretation of the Act despite the availability of penalties.131 Despite the penalties 

available under Part IV and, with some exceptions,132 Part V, the pursuit of the remedial 

goals of the TPA has not been undermined. Indeed, the references to the TPA’s 

remedial nature have been made most often in the context of Part IV which leads to the 

most robust remedies in the legislation.133 Similar comments can be made in relation to 

provisions of Part V, especially in relation to conduct such as pyramid selling.134 

 

128 Trade Practices Amendment (Australian Consumer Law) Bill 2009, Schedule 2.  

129 Ibid. 

130 Waugh v Kippen (1986) 160 CLR 156; TPC v Gillette Co (No 2) (1993) 45 FCR 366, 375–376; ACCC 
v Wordplay Services Pty Ltd (2004) 210 ALR 562, 583. 

131 Waugh v Kippen (1986) 160 CLR 156; TPC v Gillette Co (No 2) (1993) 45 FCR 366, 375–376; 
Australian Competition and Consumer Commission v Wordplay Services Pty Ltd (2004) 210 ALR 
562, 583. 

132 For example, s52.  

133 ‘It is reasonable to impute to Parliament an intention that the provision, which is a protective 
provision, be given “the widest possible scope”’: Day and Dent Constructions Pty Ltd v North 
Australian Properties Pty Ltd (1982) 150 CLR 85, 108. This is so even though a person or a body 
corporate contravening the section will be liable for pecuniary penalties of $50,000 and $250,000 
respectively (s.76): cf Waugh v Kippen 164–165:  

When a provision in a statute is intended to be protective and remedial and to that end 
proscribes certain conduct, strong reasons are required to justify an interpretation of the 
provision which would narrow the scope of the provision and exclude conduct falling within its 
literal terms. The evident wide scope of s.45D(1) and the broad interpretation which should be 
afforded to that section together militate against restricting its terms and provide a strong 
reason for inclining to the wider interpretation.  

134 Australian Competition Consumer Commission v Worldplay Services Pty Ltd (2004) 210 ALR 562, 
583: It has been said, rightly in my view, that the apparent purpose of the pyramid selling provisions 
of legislation in this country is to ‘stamp out’ such schemes: Hawkins v Price [2004] WASCA 95; 
BC200402726 at [15] Serious losses have been inflicted both on this country and world-wide by 
pyramid schemes: see Heydon, Trade Practices Law (2010) Law Book Company, Sydney, at [14.10] 
and the notes thereto; and given the declared consumer protection object of the TP Act (see s 2), it is 
unsurprising that there should be such a legislative purpose. The legislation is beneficial in character 
and for this reason should be construed purposively. The strict construction principle referred to in 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s76.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s45d.html
http://www.lexisnexis.com.ezproxy.library.uwa.edu.au/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23urj%23ref%25BC200402726%25&risb=21_T8193309553&bct=A&service=citation&A=0.7103740842310707
http://www.lexisnexis.com.ezproxy.library.uwa.edu.au/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23urj%23ref%25BC200402726%25&risb=21_T8193309553&bct=A&service=citation&A=0.7103740842310707
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The weight of authority supports a contention that Section 51AC should be interpreted 

broadly with reference to its ‘remedial and protectionist’ flavour. In Section 51AC, the 

TPA seeks to protect small business from the excesses of larger entities and reflects the 

fair trading objectives of the TPA. This conclusion accords with an expansive view of 

‘unconscionable’ in Section 51AC and would more support a flexible dictionary 

interpretation than a strict legal interpretation. It is suggested it would also be influential 

in determining just how far Section 51AC may exceed the parameters of the equitable 

doctrines. 

E. Interpretation gleaned by applying a purposive approach 

1. Identifying the purpose underlying the introduction of Section 51AC 

In the quotation at the commencement of this discussion, Gleeson CJ took the view that 

the legislative purpose behind a statute may be in no doubt; but it is the ultimate scope 

of the provision, as interpreted by the courts, which is crucial. This is the case with 

Section 51AC. It is safe to say that the legislative purpose of both the unfairness 

provision proposed by the Reid Committee, and what ultimately became Section 51AC, 

was to provide recourse for small businesses in relation to certain business conduct on 

the part of larger entities. 

But, while there was general consensus as to the purpose of the legislative intervention, 

it was clear that whatever form the ultimate provision took was going to involve a 

‘balancing exercise’ between commercial certainty and the desired protection of small 

business. At issue is not how far the Reid Committee would have been prepared to go, 

but how far the Commonwealth Parliament, after examination of the issue, considering 

the contentions of stakeholders and in the ultimate amendments to the TPA actually 

went. Indeed, Strickland encapsulates the dilemma which has resulted from 

Parliament’s ‘balancing act’ during the introduction of Section 51AC:  

 

Beckwith v R should in consequence clearly be treated as a ‘rule of last resort’: see Newcastle City 
Council v GIO General Ltd (1997) 191 CLR 85, 109–110; Syndicate Club Pty Ltd v Queensland 
[2003] QSC 104, [47]. 

http://www.lexisnexis.com.ezproxy.library.uwa.edu.au/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23AU%23urj%23ref%25BC200301948%25&risb=21_T8193309553&bct=A&service=citation&A=0.09580799214851698
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The choice of the word ‘unconscionable’ instead of ‘unfair’ therefore reflects the trade-

off Parliament sought to make. Parliament chose ‘unconscionable’ because it would go 

some way to achieving its aim of protecting small business, without carrying ‘the same 

levels of legal and commercial uncertainty’ as a new prohibition on unfair conduct (at 

14). The lower uncertainty was said to stem from the fact that there is an ‘existing body 

of case law relating to unconscionable conduct in commercial transactions’. It is argued 

this demonstrates Parliament’s objective intention that Section 51AC would not prohibit 

merely unfair conduct perpetrated against small business.’135 

Imagine a continuum, at one end of which is ‘unconscionable’ as recognised under the 

equitable doctrine. Further along are the doctrines of which unconscionability is an 

element. At the other end is unfair conduct as recommended by the Reid Committee. 

The task before us is to determine where Parliament intended Section 51AC to lie on 

this continuum. I contend that ‘unconscionable’ is not limited to a legal meaning and 

extends to a dictionary meaning; but even though some dictionary definitions make 

reference to unfairness, Parliament did not intend to go this far. Parliament did not want 

to restrict Section 51AC to the equitable principles, as this had been tried and failed; if 

this was the case it could easily have been achieved by amendment of s51AA and, in all 

likelihood, the factors rendered unnecessary. On the other hand, Parliament did not want 

to go so far as adopting a new untested term like ‘unfairness’ which might undermine 

business confidence and certainty. It is suggested that it was left open, with a gradual 

evolution anticipated. So, depending on the facts and circumstances, there was room to 

evolve; but it would be done by the judiciary at a gradual pace – not in the enormous 

leap contemplated by ‘unfairness’. 

This left the problem on the court’s doorstep. The court’s predicament has been 

encapsulated by the Hon Keith Mason writing extra-judicially: 

As a last resort, the government that perceives a problem that must be addressed, but does 

not know how to do so, can always pass the problem to the judiciary. When this occurs 

one often finds a weak instruction about doing what is just and equitable in the 

 

135 Strickland, above n 25, 38. 
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circumstances accompanied by a non-exclusive checklist of factors which must be taken 

into account.136 

The courts were left with scant guidance from the government. It is little wonder then 

that the courts, initially at least, sought refuge in the familiar notions of the general 

law.137 While these notions may not readily translate to an environment different from 

their classical foundations of small business transactions based on predominantly 

standard form contracts and often lengthy relationships of a continuing, relational 

character, the fact that instances when unconscionable conduct is established under the 

general law are infrequent does not mean it will be impossible to establish. Like the 

apocryphal elephant, of which it is impossible to provide simple and exhaustive 

definition but which is nevertheless easily recognisable when it presents itself,138 

unconscionable conduct can, in appropriate circumstances, be found anywhere. 

Similarly, it may not mean the law is necessarily ineffective as findings of 

unconscionable conduct will, of their nature, be rare. 

For courts steeped in classical notions of commercial dealing and mindful of the 

desirability of commercial certainty, it was predictable that few judges would stray from 

a familiar path and that the development of Section 51AC, if any, would be gradual and, 

for the most part, uncontroversial. However, the small business lobby, having had their 

appetites whetted by the Reid Report and subsequent government pronouncements, 

were dissatisfied. A ‘blame game’ commenced, with suggestions, that the interpretation 

was too narrow and the legislation inadequate. Nevertheless, in some respects Section 

51AC was being interpreted in accordance with its terms and in compliance with the 

purposes set down by Parliament. It was specifically stated that instances would be rare, 

and that it was tied to established notions. In these circumstances, the decision by many 

judges to adopt a dictionary definition of ‘unconscionable’ rather than a more restrained 

 

136 The Hon Keith Mason, ‘The Intent of Legislators: How Judges Discern It and What They Do if They 
Find It’ (2006) 27 Australian Bar Review 253, 254. 

137 Compare Olex Focas Pty Ltd v Skodaexport Co Ltd [1998] 3 VR 380 per Batt J. 

138 Barbcraft Pty Ltd v Geobel Pty Ltd [2003] VCAT 1700, [87]. 
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interpretation could be regarded as a significant leap. In this respect, attempts to ‘turn 

back the clock’ and restrain the dictionary interpretation with conditions of moral 

obloquy are understandable; such an approach suggests residual concerns about the 

potential width of a colloquial interpretation and the desire not to stray too far from the 

‘rarity’ of findings of unconscionable conduct. 

Even if Section 51AC’s woes can be blamed on an indecisive Parliament passing the 

buck to a timid judiciary, the fact remains that there is a problem which is unaddressed; 

conduct of the kind discussed by the Reid Report will rarely satisfy the 

unconscionability threshold. The next consideration is whether Section 51AC should 

address the problem, and if so if it can address the problem or whether a new 

provision/standard should be adopted. 

2.  The scope of Section 51AC 

Section 51AC can only do what it is empowered to do. Given that the dictionary 

definition seems to have been adopted, theoretically the interpretation could be very 

wide, but limits can be placed on the scope of the dictionary definition by reference to 

Parliament’s intention. 

Following the purposive approach, the court should adopt a construction that would 

promote the purpose or object underlying the Act rather than a construction that would 

not promote the purpose of the Act.139 Which construction of Section 51AC, then, 

promotes the object of Section 51AC within the TPA? 

Again the problem is that the general purpose is clear but not how far Parliament 

wanted to go to achieve that purpose. That will have to be gleaned from the Act and, if 

necessary, supporting materials.140 It seems Parliament was envisaging something more 

 

139 Section 15AA.  

140 Even where an object or purpose is clear, the language utilised may not be susceptible to an 
interpretation that furthers that purpose: Statutory Interpretation in Australia, above n 41 [2.12]; 
Victims Compensation Fund Corp v Brown [2003] HCA 54; (2003) 201 ALR 260; (2003) 77 ALJR 
1797.  

http://www.austlii.edu.au/au/cases/cth/HCA/2003/54.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282003%29%20201%20ALR%20260
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282003%29%2077%20ALJR%201797
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282003%29%2077%20ALJR%201797
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than the equitable doctrines, but probably were not sure how much more. Over time, 

perhaps, it was anticipated the courts would become more familiar with the material, 

more used to its application in these kinds of commercial matters, and the law would 

develop incrementally. The issue then becomes how far the courts can stretch the 

meaning of the words to achieve the desired result.141 

When the purpose of a legislative provision is clear, a court may be justified in giving 

the provision a ‘strained construction’ to achieve that purpose, provided that the 

construction is neither unreasonable or unnatural.142 Even if Parliament did mean to 

incorporate a standard akin to unfair, on the wording of the provision it could not be 

manipulated that far. 

3. Extrinsic Materials which may assist in interpretation  

Pursuant to s15AB Acts Interpretation Act 1901 (Cth), extrinsic material cannot be 

referred to unless the meaning of the provision is ambiguous or obscure, or the ordinary 

meaning is manifestly absurd or unreasonable. Context may ‘confirm that the meaning 

of the provision is the ordinary meaning conveyed by the text of the provision taking 

into account its context in the Act and the purpose or object underlying the Act.’143 The 

court may refer to a variety of extrinsic sources, listed in s15AB(2),144 but this licence 

 

141 In Newcastle City Council v GIO General Pty Ltd (1997) 191 CLR 85, McHugh J noted at 113 that: 

If the legislature uses language which covers only one state of affairs, a court cannot 
legitimately construe the words of the section in a tortured and unrealistic manner to cover 
another set of circumstances...even when a court adopts a purposive construction to remedial 
legislation it is not at liberty to give it a construction which is unreasonable or unnatural. 

142 Kingston v Kepros Pty Ltd (1987) NSWLR 404, 422 per McHugh JA.  

143Acts Interpretation Act 1901 (Cth), s 15AB; Acts Interpretation Act 1901 (Cth), s 15AB. 

144 (2) Without limiting the generality of subsection (1), the material that may be considered in accordance 
with that subsection in the interpretation of a provision of an Act includes:  

 all matters not forming part of the Act that are set out in the document containing the text of the 
Act as printed by the Government Printer;  

 any relevant report of a Royal Commission, Law Reform Commission, committee of inquiry or 
other similar body that was laid before either House of the Parliament before the time when the 
provision was enacted;  
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to examine context does not relax the court’s obligations or role in interpreting 

legislation. 

(a) History and context 

Section 51AC had its origins in the findings and recommendations of the Reid 

Committee although, as has been outlined in Chapter 1, there was a considerable 

amount of ‘history’ which contributed to the formation of the Committee. 

The events of the 1990s provide the most relevant context. The Reid Committee 

identified shortcomings in the law in relation to the protection of small business vis-a-

vis larger businesses. While taking their lead from the findings of that Committee and 

formulating a response,145 the government was faced with the reality of balancing the 

interests of large and small business. It is crucial, when examining the context and 

determining the legislative purpose of Section 51AC, to examine what occurred next. 

 

 any relevant report of a committee of the Parliament or of either House of the Parliament that 
was made to the Parliament or that House of the Parliament before the time when the provision 
was enacted;  

 any treaty or other international agreement that is referred to in the Act;  

 any explanatory memorandum relating to the Bill containing the provision, or any other relevant 
document, that was laid before, or furnished to the members of, either House of the Parliament 
by a Minister before the time when the provision was enacted;  

 the speech made to a House of the Parliament by a Minister on the occasion of the moving by 
that Minister of a motion that the Bill containing the provision be read a second time in that 
House;  

 any document (whether or not a document to which a preceding paragraph applies) that is 
declared by the Act to be a relevant document for the purposes of this section; and  

 any relevant material in the Journals of the Senate, in the Votes and Proceedings of the House of 
Representatives or in any official record of debates in the Parliament or either House of the 
Parliament. 

145 Indeed, the then Minister for Small Business stated: ‘Make no mistake about it, this Federal Coalition 
Government, this Prime Minister, and this Minister, is [sic] pro-small business, and proud of 
it…This response on fair trading policy…is the strongest message ever sent from Canberra to 
Australia’s small business community that they now have a national Government that has listened, 
has understood and has acted.’ But clearly the policy tension was recognised; for example, note the 
comments by Peter Reith, Minister for Workplace Relations and Small Business (Commonwealth of 
Australia, Parliamentary Debates, House of Representatives, 30 September 1997) 8800. 
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The release of the proposed legislation reflected, as noted previously, the conscious 

decision to replace the recommended ‘unfair conduct’ provision with an 

unconscionability standard. This is important in three respects. The Reid Committee 

was cognisant of the legal connotations of the term ‘unconscionable’ and had cautioned 

against its use, yet the government chose to utilise ‘unconscionable’ anyway. In 

addition, the Committee had identified ‘unfair’ as incorporating terms such as 

unconscionable, harsh and oppressive – evidence of a recognition of the desirability of a 

definition. Finally, reference to ‘harshness of the result’ was omitted from the list of 

factors – a crucial omission in light of the recent debate over whether Section 51AC 

extends to substantive matters and recent discussions regarding the prohibition of unfair 

contract terms. It has been noted recently: 

The government’s response, therefore – which, in other respects, was very much in the 

spirit of the committee’s recommendations – fudged the central issue in the inquiry… 

Consequently, it will be necessary to await the reaction of the courts over time to the new 

clauses before it is clear how extensive the change has been 146 

The Explanatory Memorandum147 stated that the object of Section 51AC was to address 

the effect on small business of the information asymmetries in negotiation of contracts, 

inability to understand documents, unfair contract terms and unfair conduct within 

commercial relationships.148 Although this clearly goes beyond what is addressed by 

equity, the prospect of the latter two factors finding their way into the legislation were 

practically nil. The Explanatory Memorandum emphasised the costs of adopting such a 

course, being the reliance on a ‘hitherto undefined legal term, which may fail to achieve 

the outcomes expected by the Committee’ and that restraints upon the contractual and 

property rights of large firms would lead to increased compliance costs.149 Of the five 

 

146 L Boldemann, The Cult of the Market – Economic Fundamentalism and its Discontents (2007) ANU E 
Press 262. 

147 Explanatory Memorandum to the Trade Practices Amendment (Fair Trading) Bill 1997, 10. 

148 Taken from Strickand, above n 25. 

149 Explanatory Memorandum to the Trade Practices Amendment (Fair Trading) Bill 1997, 14. 
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options outlined in the Explanatory Memorandum, the clear favourite was a provision 

akin to that which would eventually become Section 51AC. Indeed, this was noted to be 

Parliament’s preferred option.150 Such views were also reflected in the second reading 

speech, although it was noted that the section would ‘extend the common law doctrine 

of unconscionability expressed in the existing section 51AA.’151 However, it seems that 

of prime importance was striking a suitable balance between relief for small business 

and maintaining commercial certainty.152 

There is no doubt that the pivotal proposal put forward by the Reid Committee 

succumbed to the political reality facing the Federal government. The government was 

trying to appease two masters: provide a response complicit to some extent with the 

Reid Report to retain face with the small business lobby, but at the same time to placate 

large business. It is clear that the purpose of the legislation was to tamper with the 

traditional relationship, but the extent of that interference remains a moot point. What is 

patent is that any flexibility would not extend so far as the adoption of an unfairness 

standard as proposed by the Reid Committee. At issue is not whether the findings of the 

Committee were adopted in this sense – they clearly were not – and this was a deliberate 

strategy by the government. So Section 51AC can only go so far: it can address 

unconscionable behaviour, whatever that may be, but it is unlikely to extend to many of 

the examples the Reid Committee regarded as requiring remedy. 

(b) So how far was ‘unconscionable’ under Section 51AC intended to go? 

While Section 51AC cannot address unfair conduct and, on the interpretation of the 

legislation so far, is unlikely to cover many of the instances of conduct the Reid 

Committee and certainly small business regard as requiring remedy, this does not mean 

the provision is frozen in time. Even in 1997 there were hints that the provision could 

 

150 Explanatory Memorandum to the Trade Practices Amendment (Fair Trading) Bill 1997, 15. 

151 Recall the facts in Simply No Knead. 

152 Explanatory Memorandum to the Trade Practices Amendment (Fair Trading) Bill 1997 at 10, 14–15; 
Second Reading Speech of Peter Reith, 30 September 1997, House of Representatives at 8800.  
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develop over time, and, there is no reason why this development should not include 

adoption of a dictionary interpretation and an expansive view of the factors.  

The Explanatory Memorandum suggested the possibility of an evolution from limited 

procedural fairness to a substantive fairness protection.153 The provision can develop 

over time. Recent comments by Professor Baxt suggest that with some patience, the 

provision may develop judicially in this way. Also, recent decisions in Dukemaster and 

ACCC v Allphones (Retail) Pty Ltd154 suggest a more flexible approach to the 

interpretation of ‘unconscionable’ under Section 51AC. But any developments will be 

gradual, incremental; they are unlikely to satisfy small business or address the Reid 

Report’s concerns. The drafting of the provision is not wide enough: an examination of 

the purpose and context of the legislation suggests that it was not contemplated that the 

provision should be interpreted too far beyond the existing state of the law, although, as 

noted above, it was not meant to be confined to the existing law. 

4. Other approaches to Section 51AC  

At this stage it is informative to discuss the established principle that the act is always 

speaking and the notion of Dynamic Purposivism. 

(a) Always speaking 

One of the general law principles of statutory interpretation is that the Act is said to be 

‘always speaking’. In this way reference is made to the fact that changes may occur in 

the meaning and scope of the words over the passage of time.155 At the time that an Act 

is composed, and for some time after, we can assume that the words used reflected their 

current meaning at the time of writing. Over time, with changes in social and 

 

153 Explanatory Memorandum raised the possibility that s 51AC ‘may assist in the judicial evolution of 
unconscionable conduct, away from a limited procedural fairness doctrine to a substantive fairness 
protection’ (at 14). 

154 (2009) ATPR 42–294. Hereafter referred to as Allphones.  

155 Statutory Interpretation in Australia, above n 41 [4.19].  
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community expectations and the evolution of language, interpretations may change. In 

some respects it is recognised that courts may ‘build in’ this possibility in the drafting 

technique used. It has been noted that parliaments may choose ‘a formulation which is 

of indeterminate scope and of a high level of generality’ and that therefore ‘a court 

should interpret the provision on the basis that the intention of the original enactment 

was that the particular application of the provision may vary over time.’156 I suggest this 

was the case with Section 51AC. The use of an unqualified ‘unconscionable’, especially 

in the presence of the quite specific reference in s51AA, suggests an indeterminate 

scope, the dictionary definition; and the factors indicate a high degree of generality. 

This implies that Parliament was of the view that the act could develop over time. 

(b) Dynamic purposivism 

If Section 51AC was enacted today, would the courts interpret it in the same way or 

differently to the interpretation over the last 11 years? In the United States, Calabresi 

has proposed a new relationship between courts and statutes where the legislative intent 

in lawmaking can be retained whilst restoring courts to their common law function of 

seeing that the law is up to date.157 This approach, which Corcoran suggests has been 

relied on in several Australian decisions even if not articulated as such,158 places more 

emphasis on the current context of legislation.159 Horn distinguishes the Dynamic 

 

156 Deputy Comissioner  of Taxation v Clark (2003) 57 NSWLR 113, 145 per Spigelman CJ.  

157 Guido Calabresi, A Common Law for the Age of Statutes (1999) Lawbook Exchange, Union New 
Jersey.  

158 S Corcoran, ‘The Architecture of Interpretation: Dynamic Practice and Constitutional Principles’ in 
Interpreting Statutes ed. Corcoran and Bottomley (2005) Federation Press, Sydney. On the other 
hand, David Tucker urges caution with regard to this approach in ‘Litmus-testing Judicial Authority: 
Comparing The Wik Peoples and Thayorre People v The State of Queensland and United 
Steelworkers of America v Weber’ (1998) 20 (2) Sydney Law Review 244, noting: ‘We are told by 
theorists as different as Ronald Dworkin and William Eskridge that judges enjoy authority to amend 
statutes for policy reasons when new circumstances are confronted, or in the name of justice when 
the nation’s sense of what is fair or acceptable evolves’. 

159 See generally William N Eskridge, Jr., Dynamic Statutory Interpretation (1st ed, 1994) Harvard 
University Press; ‘Dynamic Statutory Interpetation’ (1987) 135 University of Pennsylvania Law 
Review 1479,1481; Anna Lumelsky, ‘Diamond v Chakrabarty: Gauging Congress’s Response to 
Dynamic Statutory Interpretation by the Supreme Court’ (2005) 39 University of San Francisco Law 
Review 6412, 6412; R Posner, ‘Pragmatic Adjudication’ in The Revival of Pragmatism: New Essays 
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Purposive approach from the Purposive approach thus: ‘While such purpose may be 

located historically as the law-makers intentions, it is projected forwards into the 

circumstances of the law’s application: the emphasis is on the contemporaneous 

construction of historical purpose.’160 This approach is especially useful in fast-

developing areas such as laws addressing genetic research. Not surprisingly, this 

approach has caused some consternation, with criticisms of ‘fallible judges mistakenly 

updating statutes’.161 

As enticing as the dynamic purposive approach appears, it is unlikely to gain traction in 

Australia, at least in relation to TPA matters. There are a number of reasons for this. 

Firstly, Section 51AC is relatively new and attitudes have not changed much in the short 

time of its existence. Although society has greater expectations for fairness in the 

commercial world generally, it cannot be considered a groundswell. The criticisms of 

the textualists and commentators such as Vermeule, and their fears of judges making 

things fit to their own views and moving too far away from the role of the court, accord 

with fears about unbridled scope for Section 51AC and the restraint imposed by moral 

obloquy. In addition, the High Court approach to the interpretation of trade practices 

matters, with the exception of Kirby J and McHugh J, suggests that if the High Court 

had examined this section, at least under the Gleeson court, it would be unlikely to be 

robustly interpreted. 

F. An interesting aside – comparisons with a developing s52 

Like Section 51AC, s52 was, at the outset, very controversial. Businesses complained 

about the impact the provision would have on the existing legal regime and upon 

commercial certainty. Both provisions prohibit certain conduct by corporations. 

 

on Social Thought, Law and Culture ed. Morris Dickstein (1998) Duke University Press, Durham 
NC, 244; see too Alexander Aleinikoff, ‘Updating Statutory Interpretation’ (1988) 87 Michigan Law 
Review  20, 62,63. 

 

161 Adrian Vermeule, Judging under Uncertainty: An Institutional Theory of Legal Interpretation (2006) 
Harvard University Press; Jonathan R Sieigel, ‘Judicial Interpretation in the Cost–Benefit Crucible’ 
(2007) 92 Minnesota Law Review 387, 388.  
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Reference is made to engaging in conduct which extends the provisions beyond the 

contract itself and attracts instances of positive actions and failure to act. Section 52 

prohibits misleading or deceptive conduct, and Section 51AC unconscionable conduct. 

Like ‘unconscionable’, neither the terms ‘misleading’ nor ‘deceptive’ are defined 

individually or cumulatively in the TPA. However, the terms have been the subject of 

considerable judicial consideration, and in summary it can be said that conduct will be 

misleading or deceptive if it induces or is capable of inducing error.162 As in Section 

51AC, there were concerns regarding the definition of ‘misleading or deceptive’. The 

courts adopted ordinary or dictionary definitions of the terms. Admittedly, there were 

no recognised legal interpretations of ‘misleading’ or ‘deceptive’, a factor which has 

dogged the interpretation of ‘unconscionable’ in Section 51AC. Moreover, s52 lends 

itself to an objective interpretation unlike Section 51AC which, it is argued, requires a 

subjective assessment of unconscionability. 

Initially, as with Section 51AC, the courts adhered strongly to common law notions. 

Although it was recognised that the provision extended to conduct, a seemingly wider 

notion, initially there was adherence to common law misrepresentation and the 

necessity for a representation rather than conduct generally. This has developed over 

time, and perhaps this is an indication that Section 51AC will evolve over time too. 

Section 52’s application may extend from conduct engaged in during private 

negotiations between individuals to conduct directed toward the public at large or a 

section thereof; so a useful starting point is to identify the persons likely to be affected 

by the impugned conduct under consideration.163 In Campomar Sociedad Limitada v 

Nike International Ltd,164 the High Court noted165 that such an exercise necessitates an 

analysis from one of two points of view: the first considering ‘members of a class to 
 

162 Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191; Butcher v Lachlan 
Elder Realty Pty Ltd (2005) 218 CLR 592, 621.  

163 Parkdale Custom Built Furniture Pty Ltd v Puxu Pty Ltd (1982) 149 CLR 191; Taco Company of 
Australia Inc v Taco Bell Pty Ltd (1982) 42 ALR 177; Campomar Sociedad Limitada v Nike 
International Ltd (2000) 202 CLR 45.  

164 (2000) 202 CLR 45. 

165 At [85].  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281982%29%2042%20ALR%20177
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
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which the conduct in question [is] directed in a general sense’ and the second focusing 

on ‘identified individuals to whom a particular misrepresentation has been made or 

from whom a relevant fact, circumstance or proposal was withheld’.166 

Section 52 assesses conduct by examining the class of persons who would be affected 

by the behaviour and then looks at a reasonable member of that class to assess whether 

that person would be misled or deceived. Where the conduct is directed towards specific 

individuals, a determination as to whether or not conduct is misleading or deceptive or 

likely to mislead or deceive may be direct and uncomplicated.167 In such a case, the 

court will consider factors such as the nature of the parties, their respective relevant 

knowledge and experience, the nature of the transaction and other factors relevant to 

that particular transaction. After considering these issues, together with all the 

surrounding circumstances of the case, the court will determine whether the conduct is 

misleading or deceptive or likely to mislead or deceive. 

Both these approaches are relevant in relation to Section 51AC. In some cases, a class 

generally may be regarded as vulnerable and conduct directed towards this group 

generally could be regarded as unconscionable. So in ASIC v National Exchange Pty 

Ltd168 the respondent was held to have engaged in unconscionable conduct regarding 

offers made to shareholders of a public company. The offers were at a significant 

undervalue and were directed at a class of persons who were inexperienced and likely to 

respond in a commercially irrational and uninformed manner. A similar finding was 

made regarding a group of ‘gullible’ persons who were enticed into withdrawing their 

superannuation and entering into a self-managed scheme promoted by the 

respondent.169 The approach of identifying a class of persons and assessing the nature of 

 

166 This approach was also utilised in Butcher v Lachlan Elder Realty Pty Ltd (2005) 218 CLR 592, 621.  

167 Campomar Sociedad Limitada v Nike International Ltd (2000) 202 CLR 45, [100]: note the summary 
of the principles in this case by Dowsett J in Australian Securities and Investments Commission v 
National Exchange Pty Ltd (2005) 148 FCR 132. 

168 (2005) 148 FCR 132.  

169 ASIC v Preston [2005] FCA 1805.  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=xhitlist$xhitlist_d=$xhitlist_x=Advanced$xhitlist_sel=id;path;title;title-path;content-type;home-path;home-title$xhitlist_xsl=case.xsl$vid=lbcnxt:lbcid$xhitlist_q=lb.148.FCR.00132
http://subscriber.lawbookco.com.au.ezproxy.library.uwa.edu.au/lbcbin/lpext.dll?f=xhitlist$xhitlist_d=$xhitlist_x=Advanced$xhitlist_sel=id;path;title;title-path;content-type;home-path;home-title$xhitlist_xsl=case.xsl$vid=lbcnxt:lbcid$xhitlist_q=lb.148.FCR.00132
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the conduct in these cases bears significant similarities to the process utilised under s52. 

Subject to the comments in the next paragraph, it is not inconceivable that an 

identifiable class of persons, for example lessees in a centre or in a legal relationship 

with a landlord, or franchisees in a particular franchise chain, could be identified and 

assessed in this way. 

Although circumstances often involve alleged contraventions of Section 52 as well as 

Section 51AC, an assessment of unconscionability is a more complex exercise than the 

objective assessment of misleading or deceptive conduct. In most cases, instances of 

impugned conduct are directed at one or a few persons. The instances will not be the 

same, as in, for example, the case of the same letter to vulnerable shareholders. An 

assessment of the conduct on a ‘reasonable person’ within a class may not always be 

appropriate; the nature of many small businesses is that a more sophisticated 

examination of the individual circumstances of a case is required. Indeed, the highly 

specific context of the conduct will be crucial to the assessment of unconscionable 

conduct in a commercial transaction. In such cases, reference could be made to the more 

specific individual characteristics considered by the High Court in relation to Section 

52, being the nature of the parties, their respective relevant knowledge and experience, 

the nature of the transaction and other factors relevant to that particular transaction – all 

relevant to the factors in Section 51AC.170 

However, the major and crucial difference is the objective/subjective divide. Section 52 

addresses a relatively simple question: would the conduct mislead a reasonable member 

of a particular class or certain specified individuals? In the case of unconscionable 

conduct the issue is more complex as a value judgement must be made; but after an 

examination of the parties against the factors in Section 51AC in the overall business 

context, especially with a view to appropriate practice within an industry and relational 

considerations, an accurate conclusion can be reached. This is not on vague notions of 

fairness but on an assessment of the conduct within the individual relationship. 

 

170 Brown v Jam Factory Pty Ltd (1981) 35 ALR 79, 80. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281981%29%2035%20ALR%2079
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G. The High Court’s recent approach to interpreting the TPA 

In the 12 years since the introduction of Section 51AC, the majority of the High Court 

has taken a rather subdued approach to interpretation of the TPA. The decisions relate 

almost exclusively to an assessment of provisions in Part IV or Part V. The High Court 

has not addressed Section 51AC; the closest we have come to a High Court assessment 

of Part IVA is the judgment in Berbatis. Nevertheless, the comments of the majority in 

Berbatis, particularly those of the Chief Justice, seemed to have struck a consistent 

chord in subsequent High Court assessments of the nature of unconscionable conduct 

generally and in relation to the interpretation of the TPA. 

The High Court generally takes a strict view of the ‘march’ of unconscionability beyond 

established guidelines.171 This could be seen as a reaction to the views in Bridgewater v 

Leahy172 and Louth v Diprose,173 with suggestions that the concept of unconscionability 

was exceeding established principles. In later cases the court has seemed almost at pains 

to keep unconscionability within established guidelines lest a more liberal interpretation 

be adopted. Tanwar Enterprises Pty Ltd v Cauchi 174 specifically referred to Berbatis by 

noting: 

The terms ‘unconscientious’ and ‘unconscionable’ are, as was emphasised in Australian 

Competition and Consumer Commission v C G Berbatis Holdings Pty Ltd, used across a 

broad range of the equity jurisdiction… It is to those principles that the court has first 

regard rather than entering into the case at that higher level of abstraction involved in 

notions of unconscientious conduct in some loose sense where all principles are at 

large.175  

 

171 Tanwar Enterprises Pty Ltd v Cauchi (2003) 217 CLR 315.  

172 Bridgewater v Leahy (1998) 194 CLR 457. 

173 Louth v Diprose (1992) 175 CLR 621. 

174 Tanwar Enterprises Pty Ltd v Cauchi (2003) 217 CLR 315.  

175 Therefore in Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208 CLR 199, 
it was noted by Gummow and Hayne JJ: 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281998%29%20194%20CLR%20457
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281992%29%20175%20CLR%20621
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This restrained view can be explained by adherence to the equitable doctrine, and its 

‘encroachment’ into discussions of Part IVA occurred because of s51AA’s reference to 

the unwritten law. Other cases involving the interpretation of the TPA adopt the views 

in Berbatis and, despite asserting allegiance to the purposive approach to interpretation, 

on many occasions a restrictive approach is ultimately taken. It is possible that had the 

High Court examined Section 51AC, a restrained, legal view would have been taken of 

‘unconscionable’ there, even though in many other statutory contexts the Court has 

accepted the purposive and contextual interpretation of statutory language as essential to 

the proper fulfilment of the task of judicial interpretation 176 

The judgments since 1998, including Berbatis, have featured a divergence of views with 

a restrained view of interpretation of the Act generally contrasted with the more 

expansive approach advocated by McHugh J177 and especially Kirby J. Subject to the 

comments below, it is suggested that Kirby J’s approach to the interpretation of the TPA 

is the more appropriate, and could be adopted to expedite a workable interpretation of 

Section 51AC. 

 

Commercial enterprises may sustain economic harm through methods of competition which are 
said to be unfair, or by reason of other injurious acts or omissions of third parties. However, 
the common law does not respond by providing a generalised cause of action ‘whose main 
characteristic is the scope it allows, under high-sounding generalisations, for judicial 
indulgence of idiosyncratic notions of what is fair in the market place’. Rather, the common 
law provides particular causes of action and a range of remedies. These rights and remedies 
strike varying balances between competing claims and policies.  

176 Kirby J in SST Consulting Services Pty Ltd v Rieson (2006) 225 CLR 516, 536 referring, inter alia, to 
Project Blue Sky Inc v Australian Broadcasting Authority (1998)  194 CLR 355 at 381–382.  

177 M H McHugh, ‘The Growth of Legislation and Litigation’ (1995) 69 The Australian Law Journal 37. 
See generally L Corbin, ‘The Role of Statutory Interpretation in Law-making through the Courts 
(2007) 19 Legaldate 1 <http://www98.griffith.edu.au/ dspace/bitstream/10072/18919/ 
1/44654_1.pdf> at 21 September 2009; J J Spigelman, ‘Statutory Interpretation – Identifying the 
Linguistic’ (Sir Ninian Stephen Lecture: University of Newcastle, 23 March 1999) 
<http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_speech_spigelman_23
0399> at date; R Hooker, ‘Enhancing the Jurisprudence of Canons of Statutory Interpretation in the 
Resolution of Individual and Community Interests’(Paper presented at the 2006 National 
Administrative Law Forum of the Australian Institute of Administrative Law, June 2006, Surfers 
Paradise) <http://law.anu.edu.au/aial/Publications/2006 conferencepapers/index.htm?doc=http:// 
law.anu.edu.au/aial/Publications/2006conferencepapers/Enhancingthejurisprudenceof 
canonsofstatutoryinterpretationhtm> at 21 September 2009.  

http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2009348278&rp=%2ffind%2fdefault.wl&DB=6038&SerialNum=1998449307&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU9.11&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=3875C85E
http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2009348278&rp=%2ffind%2fdefault.wl&DB=6038&SerialNum=1998449307&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU9.11&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=3875C85E
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Kirby J takes his lead from a true application of the purposive approach to 

interpretation. Starting with the educational and deterrent role of the TPA, he has taken 

the view that the provisions of the TPA should be interpreted broadly to give effect to 

those aspirations.178 Paying heed to such purposes can assist in avoiding the ‘encircling 

gloom’ of the statutory language.179 Although Bigwood expresses some concern about 

this approach in relation to the interpretation of ‘unwritten law’,180 Kirby J has 

consistently focused181 on the need to consider ‘the design and structure of the Act’ 

because ‘to interpret its provisions as if one were construing a charter party or deed of 

trust, is to fall into error’: the court’s obligation is to ‘uphold the significant national 

purposes of the TPA, and the public interests that those purposes defend.. and not to 

provide “loopholes for escape” that frustrate the achievement of the Act’s objectives.’182 

 

178 This has been a consistent theme: see, for example, comments in Fish v Solution 6 Holdings Ltd 
(2006) 225 CLR 180, 216 regarding the Industrial Relations Act 1906 (NSW).  

179 ‘Keeping such purposes in mind helps to shine the light essential to finding one’s way through the 
maze created by the statutory language. Even then, there is a substantial danger of losing one’s way 
in the encircling gloom.’ Visy Paper Pty Ltd v Australian Competition and Consumer Commission 
(2003) 216 CLR 1, 24. 

180 Bigwood, above n 25. 

The important point is that, regardless of the volume and variability of the cases that might fall for 
adjudication by virtue of s 51AA  – and the majority’s judgments are far from opening the valve on 
the floodgates here  – there is no escaping the fact that Parliament has deferred to the unwritten law 
and its values, standards and qualifying thresholds in this particular field. Given this, it is difficult to 
see how a judge could legitimately incorporate, as Kirby J would have seen fit, the history and 
‘educative and deterrent purposes’ of s 51AA directly into his or her assessment and evaluation 
processes under the section. By limiting courts to the notion of ‘unconscionable conduct within the 
meaning of the unwritten law’, Parliament must be taken to be limiting the courts to whatever 
properly informs and constrains the unwritten law of ‘unconscionable conduct’ that has developed, 
and will continue to develop, quite apart from the educative and deterrent purposes of the Act. While 
there is nothing wrong with courts using ‘education and public deterrence’ merely to confirm or 
support judgments that equity would independently make, the danger in Kirby J’s approach 
in Berbatis is that it may set a precedent for the relaxation or enlargement of the assessments that the 
court could legitimately entertain had the adjudication taken place outside the scheme of the Act. 

181 Boral Besser Masonry Ltd v Australian Competition and Consumer Commission (2003)215 CLR 374; 
News Ltd v South Sydney District Rugby League Football Club Ltd (2003) 215 CLR 563, 602–603; 
Visy Paper Pty Ltd v Australian Competition and Consumer Commission (2003) 216 CLR 1, 20.  

182 SST Consulting Services Pty Ltd v Rieson (2006) 225 CLR 516. See too Melway Publishing Pty Ltd v 
Robert Hicks Pty Ltd (2001) 205 CLR 1, 37; News Ltd v South Sydney District Rugby League 
Football Club Ltd (2003) 215 CLR 563, 593 per Kirby J: 

http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2009348278&rp=%2ffind%2fdefault.wl&DB=6038&SerialNum=2003137529&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU9.11&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=3875C85E
http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2009348278&rp=%2ffind%2fdefault.wl&DB=6038&SerialNum=2003557359&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU9.11&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=3875C85E
http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=2009348278&rp=%2ffind%2fdefault.wl&DB=6038&SerialNum=2003680938&FindType=Y&AP=&spa=UWestAust-2003&rs=WLAU9.11&ifm=NotSet&fn=_top&sv=Split&mt=WestlawAustralia&utid=2&vr=2.0&pbc=3875C85E
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The strictest interpretations have come from the former Chief Justice Gleeson and Justices 

Gummow and Callinan. In some cases a slightly more flexible view can be observed in the 

comments of Justices Hayne and Heydon. The interesting point is that although the court 

appears to divide on the interpretation of the Act, they purport to be utilising the same 

approach to interpretation. In some instances, while the High Court majority purport to be 

adopting a purposive approach,183 in practice the approach appears textual. For example, in 

SST Consulting Services Pty Ltd v Rieson184 it was necessary to interpret s4L of the Act to 

determine whether a loan contract which was in contravention of the TPA was enforceable 

once the offending term was excised. The majority held this was the case. Despite claiming 

to be adopting a purposive approach, the majority’s interpretation appeared to demonstrate 

a departure from some orthodoxies in modern statutory interpretation and signalled ‘a 

return to more traditional forms of interpretation’.185 The decision effectively ignored the 

purposes of the TPA and the rationale regarding s47. David Wright notes: 

While the obligation to construe a statute purposively may be well understood and 

accepted by Australian courts, the application of the purpose principle is no less difficult 

than the application of any other approach The courts must still seek to ascertain the 

statutory purpose and legislative intention from the words used in the statute (and such 

other aids as are legitimately available). Where the will of Parliament is clear a court 

must give effect to that clearly expressed will. The approach of the majority in SST 

Consulting must go very close to ignoring this obligation.186 

 

The Act’s purpose is stated to be ‘to enhance the welfare of Australians through the promotion 
of competition and fair trading and provision for consumer protection’. Where the meaning of 
particular provisions is contested, the Act should be construed, so far as the words permit, to 
uphold these important economic and social objectives. 

183 Allianz Australia Insurance Ltd v GSF Australia (2005) 221 CLR 568 per Gummow, Hayne and 
Heydon JJ. 

184 (2006) 225 CLR 516.  

185 David Wright, ‘SST Consulting: The Trade Practices Act and Statutory Interpretation’ (2006–2007) 
Law Society Bulletin of South Australia 18, 20. 

186 Ibid.  
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This approach can also be seen in relation to Part V in the case of Butcher v Lachlan 

Elder Real Estate Pty Ltd187 where a purchaser of land relied upon a plan in a brochure. 

The plan was included by the agent in the brochure but was not independently verified 

by the agent. When the information on the plan was found to be inaccurate the real 

estate agent relied on a disclaimer in the brochure to avoid liability. Again, the High 

Court can be seen as divided between the majority, who were of the view that the 

disclaimer protected the agent, and the judgments of Kirby and McHugh JJ who, after 

examining the provisions in light of the purposes of the TPA and Part V, held that the 

disclaimer should not provide sanctuary for the agent. 

It is suggested that, despite dealing with a different Parts of the TPA, a discernable 

divide developed in the High Court with a cautious approach being paid to the 

purposive view and decisions being made primarily on a textual interpretation of the 

statute. 

H. Conclusions 

1. The evidence – which approach is appropriate given the rules of 
interpretation?  

In the series of inquiries which have addressed retail leasing since the Reid Report, 

small business interests have asserted that the courts’ restrained interpretation of 

‘unconscionable conduct’ has prevented the provision being interpreted in the ‘spirit’ of 

its introduction. In short, the argument goes, ‘unconscionable’ has an accepted legal 

meaning which is associated with the strict equitable doctrine of unconscionable 

dealing. Commercial contracts will only be undermined pursuant to the equitable 

doctrine in exceptional circumstances. The courts are adopting this restrictive 

interpretation and thus Section 51AC is ineffective. 

The Reid Committee was cognisant that the judiciary was likely to be wedded to the 

traditional legal understanding of ‘unconscionable’; this tendency was regarded as the 

 

187  (2005) 218 CLR 592. 
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prime reason for the failure of s51AA. It was posited that ‘unfair’ would be unrestrained 

by past interpretations;188 the Reid Committee was not oblivious to the controversial 

nature of their proposal.189  

Proponents of a legal interpretation of ‘unconscionable’ in Section 51AC fear the 

potential for a dictionary interpretation to be misused by courts and descend into a 

morass of meaningless reference or something ‘akin to an equitable tort’.190 Some 

judges harbour reservations that ‘vague, general standards’ such as unconscionability 

could, unless ‘carefully confined’, be misused.191 If so, Section 51AC could result in a 

degeneration of unconscionability standards to those of unfairness.192  

Such fears are unfounded. It is possible that even the acceptance of an ‘ordinary’ or 

dictionary interpretation of ‘unconscionable’, together with a recognition that in Section 

51AC unconscionable conduct, nourished by an expansive view of the factors in Section 

51AC(3) or (4), provides a much wider scope than the general law position; even so the 

number of successful cases may not increase. 

2. Scope v standard 

Whatever the scope of the conduct which may be considered, a court still has to hold 

that the conduct is such as to be regarded as unconscionable. It is not the breadth of the 

conduct which is important; it is whether, alone or in combination, it can scale the 

heights of unconscionability. Section 51AC may change the landscape, the context in 

which unconscionability is identified, but if the courts insist on examining the conduct 

 

188 Reid Report, above n 32 [6.68].  

189 Ibid [6.71].  

190 Tanwar Enterprises Pty Ltd v Cauchi (2003) 217 CLR 315, 325 per Gleeson CJ, McHugh, Gummow, 
Hayne and Heydon JJ.  

191 Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, 583 per Spigelman CJ. 

192 ‘If it were to be applied as if it were equivalent to what is “fair” or “just”, it could transform 
commercial relationships...’ Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 
557, Spigelman CJ, 583. 
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through an inapt classical model of commercial dealings it is likely that the provision 

will continue to have little impact. Indeed, it may not be a definition, a wider notion of 

unconscionability or examples and/or statements of principles which are required; it 

may be a fundamental change in the court’s attitude to and understanding of the realities 

of ‘interpersonal exploitation in market exchange contexts’193 to prevent an ‘overly 

caricatured conception of free competitive bargaining enterprise’.194 

In any discussion regarding the effect of Section 51AC on the existing 

unconscionability principles, therefore, we must differentiate between the scope of 

Section 51AC and the standard to be applied when determining whether the relevant 

conduct is unconscionable.195 It seems Section 51AC has a wider scope than s51AA or 

the equitable doctrine196 because of the nature of the factors and applicability to both 

procedural and substantive unconscionability.197 However, it is asserted that, on the 

authorities to date, it seems the standard of conduct required under Section 51AC may 

be no less onerous than that required under s51AA or pursuant to the equitable 

doctrines. In other words, even if not burdened by the necessity of establishing the 

elements of the equitable doctrines, the same difficulty encountered in establishing 

unconscionable conduct in a commercial transaction will apply. Some attempts have 

already been made to place limitations on the dictionary meaning of Section 51AC; 

particularly comments by Spigelman CJ that unconscionability is a concept which 

requires ‘a high level of moral obloquy.’198 These comments have been utilised on 

 

193 In 2004, Professor Bigwood was critical of the majority of the High Court’s ‘rather perfunctory 
handling’ of the facts in Berbatis, noting the abovementioned failings in their analysis in comparison 
to that of Kirby J. It seems these considerations remain ‘live’ issues regarding Section 51AC See 
generally Bigwood, above n 25. 

194 Ibid. 

195 The failure to distinguish between the scope and the standard applied may go some way towards 
explaining the dampened expectations associated with the introduction of Section 51AC. 

196 Although compare Strickland’s view, above n 25. 

197 Australian Competition and Consumer Commission v Simply No Knead (Franchising) Pty Ltd (2000) 
104 FCR 253.  

198 Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, 583.  
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many occasions in relation to Section 51AC.199 In this way, the courts seem to be 

adding a ‘gloss’ on the dictionary meaning of ‘unconscionable’ as insurance against a 

decline in the unconscionability standard. Ironically, this may lead to a higher standard 

for plaintiffs to meet than under the equitable doctrines.200 Such an approach has 

recently been the subject of criticism. In Cannon Australia Pty Ltd v Patton,201 Basten 

JA agreed that it was inappropriate to dilute the unconscionability standard but was 

concerned that the use of terms such as ‘high moral obloquy’ simply substituted one 

uncertain standard for another: 

[T]o treat the word ‘unconscionable’ as having some larger meaning, derived from 

ordinary language, and then to seek to confine it by such concepts as high moral obloquy 

is to risk substituting for the statutory term language of no greater precision in an attempt 

to impose limits without which the Court may wander from well-trodden paths without 

clear criteria or guidance.202 

Standards mean little if they are not referenced against recognised norms of behaviour 

in a particular type of relationship and/or transaction. In the case of s51AB, the 

conclusion as to unconscionability will be made in the context of a consumer 

transaction. In the case of Section 51AC it must be determined whether the particular 

misconduct or behaviour is sufficiently odious in the context of the particular business 

relationship under consideration. As the court’s starting point for such an inquiry is an 

understandable aversion to setting aside bargains, and the model against which conduct 

is judged is steeped in the classical model of contract theory where hard bargaining is 

the accepted norm, it seems the instances where unfair business conduct will be 

regarded as unconscionable will remain few. It seems that classical notions of the 

business relationship generally override considerations as to the nature of the 

 

199 In my view, those remarks can equally be applied to the notion of ‘unconscionable conduct’ in section 
51AC .Canon Australia Pty Ltd v Patton (2007) 244 ALR 759 per Campbell JA. 

200 Strickland, above n 25, 41. 

201 Canon Australia Pty Ltd v Patton (2007) 244 ALR 759.  

202 Canon Australia Pty Ltd v Patton (2007) 244 ALR 759, [4].  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
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relationship between small and large business. In many of the circumstances where 

conduct has not been sufficient to satisfy Section 51AC, the comments in Berbatis 

regarding the nature of commercial relationships seem to echo. 

Such a conclusion will be of concern to small business persons who regarded Section 

51AC as an opportunity to address business conduct issues akin to those raised before 

the Reid Committee. There is no doubt that, in some cases, Section 51AC will provide 

such an opportunity, but in most instances it seems that the standard of conduct will not 

be regarded as sufficiently grave to overcome the unconscionability threshold adopted 

by the courts. While the Section 51AC unconscionability net is more widely cast, and 

captures a greater diversity of transactions and circumstances than s51AA or the 

equitable doctrine, the quality required of the catch – that is, the standard of conduct 

required to be regarded as unconscionable – remains the same. 

From its inception, there was concern that Section 51AC would undermine commercial 

certainty. Of particular concern was whether the courts’ licence to consider the 

additional factors would dilute the standard traditionally required to establish 

unconscionable conduct. But although Section 51AC may have a different or broader 

meaning than s51AA, there is no reason why the standard to be applied to Section 

51AC should be any less rigorous. This would be a logical result; there would be 

consistency in the standards utilised where unconscionability is alleged in commercial 

circumstances. As the intention in adopting the unconscionability standard was to draw 

on existing authority and not dilute unconscionability to standards such as ‘mere’ 

unfairness, this would comply with the aspirations of the Commonwealth when 

introducing Section 51AC into the TPA. 

3. A gradual evolution? 

There is still potential for the standard utilised in Section 51AC to evolve. As discussed, 

where the power to grant relief is engaged because of a contravention of Section 51AC, 

the court is entitled to take into account a broader range of circumstances than those 
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considered relevant under the general law.203 It seems logical that reference to these 

considerations will, in time, influence Section 51AC’s interpretation. Until the 

introduction of Section 51AC, considerations such as a party’s legitimate interests, 

failure to negotiate or disclose and/or reference to industry codes were unlikely to be 

considered as a matter of course when determining unconscionability. This was 

recognised recently by Basten JA, who queried whether reference to the range of factors 

would give rise to some different concept of unconscionability from that established 

under the general law.204 He did not draw any conclusions, merely noting that this 

would be a matter of statutory construction.205 In my view, the scope of Section 51AC 

and reference to the factors in Sections 51AC(3) and (4) will necessitate that the courts 

consider circumstances which simply would not have been brought before a court under 

the equitable doctrine. In time, the fact that the courts are dealing with a wider range of 

subject matter cannot help but influence the circumstances where unconscionability is 

recognised; it will not necessarily see a relaxation of the standard. 

Such conclusions seem appropriate until the origin of Section 51AC is reconsidered. 

Section 51AC was introduced as a response to the Reid Committee’s findings that 

s51AA had been ineffective in addressing instances of unfair business conduct 

regarding, inter alia, retail leasing transactions. It would be unfortunate if, in replacing 

unfairness with unconscionability, the Commonwealth simply replaced s51AA, a 

provision which was largely unworkable in a commercial context, with another. 

4. So where do we stand? 

The Reid Committee’s concern that using ‘unconscionable’ would limit the efficacy of 

a business conduct provision has been borne out. The government balked at adopting 

the Reid Report’s pivotal recommendation but needed to save face with small business 

yet accommodate the demands of bigger business. Section 51AC was a compromise. It 
 

203 Australia & New Zealand Banking Group Ltd v Karam (2005) 64 NSWLR 149, 162.                                                    

204 Canon Australia Pty Ltd v Patton (2007) 244 ALR 759, [4]. 

205 Canon Australia Pty Ltd v Patton (2007) 244 ALR 759 PAGE [4] Campbell JA (with whom Basten JA 
and Harrison J agreed).  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
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was doomed to have limited application because ‘unconscionable’, steeped in legal 

tradition and applied by courts wedded to a classical contract model, was unlikely to 

undermine the status quo. The government was prepared to leave the evolution of the 

provision’s operation to the courts. 

Section 51AC achieves all that it can, or was meant to, achieve. We have 

‘unconscionable’, a term which has a particular meaning under the law and a bank of 

strict and carefully applied precedent. The Explanatory Memorandum and Second 

Reading Speeches indicate an intention that previous authority should be referred to and 

there would be little impact on commercial certainty. Applying the rules of statutory 

interpretation indicates that the provision can extend further than the equitable 

doctrines, but not much further. This is consistent with comments by the government 

and in the explanatory memorandum. 

While the court’s adoption of the dictionary meaning is innovative, the default to 

qualifications such as ‘moral obloquy’ are of concern. The factors invite consideration 

of matters which may not traditionally figure in assessments of unconscionable conduct 

but this does not mean the standard is diluted. Some cases exhibit a preparedness to 

adopt a more flexible approach but ‘how far’ a court will go is unpredictable. 

The conundrum is this: small business advocates claim that Section 51AC should 

address practices such as those raised in the Reid Report. However, while some of these 

practices may be harsh, unfair or even oppressive, in most cases they will not satisfy the 

recognised unconscionability threshold. The standard of conduct required to establish 

unconscionability under Section 51AC remains stringent. Unconscionability is not ‘a 

panacea for adjusting any contract between competent persons when it shows a rough 

edge to one side or the other’,206 and the circumstances where it is established will be 

rare. 

 

206 Per Master Newnes in Esanda Finance Corporation Ltd v Spence Financial Group Pty Ltd [2006] 
WASC 177 (18 August 2006) at [78], quoting Viscount Simonds in Bridge v Campbell Discount Co 
Ltd [1962] AC 600 at 626. Although Newnes noted the comments were in relation to 
unconscionability in equity, in his view they were equally pertinent to ‘unconscionable conduct’ 
under the statutory provisions. 
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III. THE APPLICATION OF SECTION 51AC IN FRANCHISE AND RETAIL 

LEASING CASES 

The choice of the word ‘unconscionable’ instead of ‘unfair’ therefore reflects the trade-

off Parliament sought to make. Parliament chose ‘unconscionable’ because it would go 

some way to achieving its aim of protecting small business, without carrying ‘the same 

levels of legal and commercial uncertainty’ as a new prohibition on unfair conduct. The 

lower uncertainty was said to stem from the fact that there is an ‘existing body of case 

law relating to unconscionable conduct in commercial transactions’. It is argued this 

demonstrates Parliament’s objective intention that Section 51AC would not prohibit 

merely unfair conduct perpetrated against small business.1 

‘Unconscionable’ is a strong word. It is stronger than ‘wrong’ and stronger than ‘unfair’. 

It connotes conduct of a kind that attracts moral obloquy or an adverse moral judgment.2 

A.  Introduction 

Chapters 3 and 4 examine how Section 51AC has been interpreted by the courts and 

tribunals, with particular reference to cases involving franchises and retail leasing. 

Chapter 3 begins with an overview of the cases in which Section 51AC has been 

established or where noteworthy statements regarding Section 51AC’s interpretation 

and scope have been made. Next, Section 51AC will be examined in the context of 

cases involving franchises. The legislative framework applicable to franchises and retail 

leases differs, and the respective relationships are far from analogous. Nevertheless 

some broad similarities exist between franchising and retail leasing relationships which 

means that decisions involving one type of relationship may be relevant to the other. 

The chapter concludes with a discussion of Australian Competition and Consumer 

Commission v Dukemaster Pty Ltd, 3 the first Federal Court decision where a finding of 

 

1 P Strickland, ‘Rethinking Unconscionable Conduct under the Trade Practices Act 1974 (Cth)’, (2009) 
37 Australian Business Law Review 19. 

2 Hall v Kennards Storage Management Pty Ltd [2009] VCAT 153.  

3 (2009) ATPR 42–290. Hereafter referred to as Dukemaster. 
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unconscionable conduct was made in a retail tenancy context.4 Chapter 4 will then 

examine the impact of Section 51AC on specific instances in retail leasing. 

B. Section 51AC in the courts 

1. Judicial interpretation  

Section 51AC’s interpretation has been cautious. Although the consensus seems to be 

that a dictionary interpretation of ‘unconscionable’ is appropriate,5 a high standard for 

the wrongdoing is required to evince unconscionable conduct in a commercial 

transaction.6 Recently, some courts and tribunals have embraced the ‘gloss’ of moral 

obloquy to prevent the interpretation of ‘unconscionable’ becoming too unwieldy and 

more akin to a fairness standard.7 

Since 1998 few cases have established that the conduct under consideration was 

unconscionable.8 Most of the successful cases have been against smaller, often fringe, 

operators whose conduct demonstrates a clumsy, overt nature.9 In many cases the 

offenders had already gone out of business10 so the issue was not defended.11 Some 

 

4 Although note the decisions in Australian Competition and Consumer Commission v Leelee Pty Ltd 
(2000) ATPR 41–742 and Australian Competition and Consumer Commission v Avanti Investments 
Pty Ltd and Guiseppe Rocco Barbaro No 51 of 2001 (unreported) where, by consent, the conduct 
was declared unconscionable.  

5 As discussed in Chapter 2.  

6 Hall v Kennards Storage Management Pty Ltd [2009] VCAT 153; Transaero Pty Ltd v Goulthorpe 
[2009] VCAT 2146, [92]. 

7 Attorney General of New South Wales v World Best Holdings Ltd (2005) 63 NSWLR 557, 583 per 
Spiegelman J, applied in, inter alia, Canon Australia Pty Ltd v Patton (2007) 244 ALR 759, 768.  

8 Australian Competition and Consumer Commission v Leelee Pty Ltd (2000) ATPR 41–742 should also 
be noted as it seems that Mansfield J would have found the conduct to be unconscionable if it had 
not occurred prior to the introduction of Section 51AC. 

9 Australian Competition and Consumer Commission v Simply No Knead Franchising Pty Ltd (2000) 104 
FCR 253; Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 
42–290. 

10 Australian Competition and Consumer Commission v Simply No Knead Franchising Pty Ltd (2000) 
104 FCR 253. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%2063%20NSWLR%20557
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20104%20FCR%20253
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20104%20FCR%20253
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cases exhibit a disadvantage in the victim tantamount to a special disadvantage, or 

conduct so outrageous it is clearly unconscionable.12 In relation to larger entities, or 

more contentious issues, matters have been settled, usually without admissions.13 

Similar comments are appropriate to Tribunal decisions where, again, there have been 

relatively few successful contentions of unconscionable conduct.14 In fairness, several 

Tribunal decisions have demonstrated a preparedness to move beyond traditional 

limitations.15  

 

11 Australian Competition and Consumer Commission v Dataline.net.au Pty Ltd (2007) ATPR 42–138. 

12 Coggin v Telstar Finance Company (Q) Pty Ltd [2006] ATPR 42–107. 

13 Australian Competition and Consumer Commission v Westfield Shopping Centre Management Co 
(Qld) Pty Ltd; ACCC, ‘ACCC Settles Unconscionable Conduct, Misleading Conduct Action against 
Westfield’ (Release # MR 096/04, 17 June 2004):  

Westfield has provided an undertaking to the Federal Court of Australia addressing the 
ACCC’s concerns that a condition sought through its solicitors from the former tenants during 
settlement of private litigation between Westfield and those tenants may have contravened 
section 51AC of the Trade Practices Act 1974. <http://www.accc.gov.au/content/ 
index.phtml/itemId/544794> at 21 September 2009.  

14 Standing Committee on Economics, An Inquiry into the Need, Scope and Content of a Definition of 
Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (Cth) 
December 2008 Commonwealth of Australia <http://www.aph.gov.au/senate/committee/ 
economics_ctte/tpa_unconscionable_08/report/report.pdf> at 27 November 2009. At 3.10 of the 
report the Committee referred to comments by the Council of Small Business of Australia 
(Submission 31) 4–5 concerning the lack of successful prosecutions by the Administrative Decisions 
Tribunal in New South Wales:  

Since 2002, that Tribunal has heard 29 cases alleging unconscionable conduct. In the 29 cases, 
unconscionable conduct was found in five cases, and of these two were overturned on appeal 
unrelated to the unconscionable conduct claim, one matter was transferred to the Supreme 
Court, unconscionable conduct was withdrawn in five cases and unconscionable conduct was 
held not to be made in 13 cases. In the remaining six cases, it was found unnecessary to 
consider the question of unconscionable conduct. Analysis of the unconscionable conduct 
claims heard by the Administrative Decisions Tribunal indicate the unconscionable conduct 
test is onerous and the threshold very high.  

15 For example, Worsfold v de Goede [2002] NSWADT 273; Sarker v World Best Holdings Ltd, World 
Best Holdings Ltd v Sarker (No.3) [2004] NSWADT 119; Castle Mall Fine Foods Pty Ltd v 
Queensland Investment Corporation [2003] NSWADT 207; Wallis Lake Fisherman’s Co-operative 
Ltd v ACN 079 830 596 Pty Ltd (trading as Jolly Joe’s Fish ‘n’ Chips) [2008] NSWADTAP 34 [98]; 
ACN 079 830 596 Pty Ltd (trading as Jolly Joe’s Fish ‘n’ Chips) v Wallis Lake Fisherman’s Co-
operative Ltd [2007] NSWADT 297. 
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Cases which have discussed Section 51AC and its equivalents indicate the difficulty of 

satisfying the unconscionability standard. The results of cases thus far suggest Section 

51AC will offer protection only against malevolent and overt varieties of conduct. 

Conduct coming short, even not very far short, of this mark seems to fall outside the 

scope of the section.16 Nevertheless, the conduct identified by the Reid Committee 

remains a cause for consternation, more than mere ‘hard bargaining’ but falling short of 

the lofty heights of unconscionability. 

The decisions in Dukemaster and, at least at interlocutory stage, in ACCC v Allphones 

(Retail) Pty Ltd17 indicate a preparedness to make Section 51AC ‘work’ in borderline 

circumstances. Whether this is an indication that Professor Baxt’s plea for ‘a bit of time, 

and a bit of imagination and bravery on the part of judges, to ensure that legislation is 

interpreted in an effective fashion’18 has been heeded or whether the heightened 

restraint of moral obloquy will curtail such an operation remains to be seen. 

2. What is the nature and standard of conduct addressed by Section 51AC? 

In Allphones19 Foster J noted that statements of principle provide ‘useful guidance as to 

the content of the concept of unconscionability or unconscionable when used in Section 

51AC’ but 

of necessity, the authorities...do not prescribe a precise definition which would be able to 

be applied to every set of circumstances presented to the Court for consideration. The 

application of the meaning accorded to the concept will always be a matter of judgement 

 

16 Refer to the many cases listed in S Christensen and W Duncan, ‘Unconscionability in a Commercial 
Leasing – Distinguishing a Hard Bargain from Unfair Tactics?’ (2005) 13 Competition and 
Consumer Law Journal 158, where conduct, although harsh and arguably unfair, was found not to be 
unconscionable.  

17 (2009) ATPR 42–294. Hereafter referred to as Allphones.  

18 Submission to the Senate Economics Committee Inquiry into The Need, Scope and Content of a 
Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 
(R Baxt, submission No 21, 2).  

19 (2009) ATPR 42–294, [114]. 
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in every case and will depend upon a careful consideration of the circumstances of each 

case.20  

Although there have been few cases where a finding of unconscionable conduct has 

been made under Section 51AC, some matters are clear: 

(a) A norm of conduct 

Like s52, Section 51AC establishes a norm of conduct for corporations acting in trade 

or commerce in the context in which the section operates. 21 Failure to observe that 

norm has consequences provided elsewhere in the Act.22  

(b) The meaning of ‘unconscionable’ in Section 51AC 

Not every species of harsh or even unfair conduct amounts to conduct within the 

meaning of Section 51AC.23 Unconscionable conduct for the purposes of Section 51AC 

 

20 It should be noted that some commentators dispute the appropriateness of the dictionary meaning: see 
for example R Bigwood, ’Curbing Unconscionability: Berbatis in the High Court of 
Australia’ (2004) 28(1) Melbourne University Law Review 203; P Strickland, ‘Rethinking 
Unconscionable Conduct under the Trade Practices Act 1974 (Cth)’ (2009) 37 Australian Business 
Law Review 19. 

21 Campomar Sociedad Limitada v Nike International Ltd (2000) 202 CLR 45, 85. 

22 The second reading speech stated that this norm of conduct had the purpose of protecting the legal 
rights of small businesses and ensuring that they could confidently deal with large firms. It must also 
be remembered that, as is the case with other sections of the TPA contained in Parts IVA, IVB and 
V, s 51AC establishes a norm of conduct. See the judgment of the High Court in Master Education 
Services Pty Ltd v Ketchell (2008) 82 ALJR 1322, 1329–1330 and the cases cited therein, Australian 
Competition and Consumer Commission v Allphones Retail Pty Ltd (No 2) (2009) ATPR 42–247 per 
Foster J. 

23 Australian Competition and Consumer Commission v Dataline.net.au Pty Ltd (2007) ATPR 42–138, 
[66] per Kiefel J. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2028%20%281%29%20MULR%20203
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
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is not to be used in the same sense as s51AA.24 The consideration of Section 51AC is 

more ‘at large’.25 

(c) A dictionary definition of ‘unconscionable’ is the most likely interpretation 

In Hurley v MacDonalds Australia26 the court examined when conduct would be 

regarded as ‘unconscionable’ for the purposes of ss51AB and 51AC, and concluded that 

serious misconduct or something clearly unfair or unreasonable must be 

demonstrated.27 Their Honours continued that ‘whatever “unconscionable” means in s 

51AB and s 51AC , the term carries the meaning given by the Shorter Oxford English 

Dictionary, namely, actions showing no regard for conscience, or that are irreconcilable 

with what is right or reasonable.’28 The provision has been held to require a ‘serious 

misconduct or something clearly unfair or unreasonable’, thus importing ‘a pejorative 

moral judgment.’29 

 

24 Section 51AA is restricted to its meaning in the unwritten law of Australia: Australian Competition and 
Consumer Commission v Simply-No Knead (Franchise) Pty Ltd (2000) 104 FCR 253, 
265; Australian Securities and Investments Commission v National Exchange Pty Ltd (2005) 148 
FCR 132, 140 [30]; G Pearson, ’The Ambit of Unconscionable Conduct in Relation to Financial 
Services’ (2005) 23 Companies and Securities Law Journal 105; Strickland, above n 21. 

25 Thorne v Literacy Circle Pty Ltd [2009] FMCA 507. 

26 (2000) ATPR 41–741, [22] This statement has been cited with approval in many cases including 
Durkin v Pioneer Permanent Building Society Ltd [2003] FCA 419, [42]; Old Papa’s Franchise 
Systems Pty Ltd v Camisa Nominees Pty Ltd & Ors [2003] WASCA 11, [139]; Francis v South 
Sydney District Rugby League Football Club Ltd [2002] FCA 1306,[300] per Lindgren J; Apple 
Computer Australia Pty Ltd v George Mekrizis [2003] NSWSC 126, [251] per Bergin J; Overlook v 
Foxtel (2002) ATPR (Digest) 46–219; [2002] NSWSC 17, [95] per Barrett J; Boral Formwork Pty 
Ltd v Action Makers Pty Ltd (2003) ATPR 41–953 at [88]. 

27 Cameron v Qantas Airways Ltd (1994) 55 FCR 147, 179, Hurley v McDonalds Australia Ltd (2000) 
ATPR 41–471, [22] See too French J in Australian Competition and Consumer Commission v C G 
Berbatis Holdings Pty Ltd (No 2) (2000) 96 FCR 491, 503; Australian Competition and Consumer 
Commissioner v Simply No-Knead Franchising Pty Ltd (2000) 104 FCR 253, 265; Australian 
Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491; Pacific 
National (ACT) Ltd v Queensland Rail (2006) 28 ATPR 46–268, [918]. 

28 Hurley v McDonalds Australia Ltd (2000) ATPR 41–471, [22].                                                                        

29 Hurley v McDonalds Australia Ltd (2000) ATPR 41–471; Australian Competition and Consumer 
Commission v Oceana Commercial Pty Ltd (2004) ATPR (Digest) 46–244, [336] per Kiefel J; 
Pacific National (ACT) Ltd v Queensland Rail (2006) 28 ATPR 46–268, [918] per Jacobson J. 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ab.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ab.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ac.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20104%20FCR%20253
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%20148%20FCR%20132
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%20148%20FCR%20132
http://www.austlii.edu.au/au/cases/cth/FCAFC/2005/226.html#para30
http://library2.cch.com.au/dynaweb/atp/atpcases/@ebt-link;pf=;nh=1;cs=default;ts=default;pt=372699?target=%25N%16_487556_START_RESTART_N%25;__prev_hit__=373781;__next_hit__=402635;DwebQuery=51AB
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%2096%20FCR%20491
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20104%20FCR%20253
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282006%29%2028%20ATPR%2046%2d268
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282006%29%2028%20ATPR%2046%2d268
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However, some courts seem to harbour reservations that ‘vague, general standards’, 

such as unconscionability, unless ‘carefully confined’, could be misused.30 If so, 

Section 51AC could result in a degeneration of unconscionability standards to those of 

unfairness.31 Some attempts have been made to place limitations on the dictionary 

meaning of Section 51AC; in particular. Spigelman CJ has remarked that 

unconscionability is a concept which requires ‘a high level of moral obloquy.’32 These 

comments have been utilised on many occasions in relation to Section 51AC.33 

(d) In all the circumstances 

As there is the reference to ‘in all the circumstances unconscionable’ the courts are not 

limited to the factors in Section 51AC(3) and (4).34 Whether conduct is, in a given set of 

circumstances, unconscionable within the meaning of Section 51AC is a fact-sensitive 

evaluative judgement.35 

(e) The Factors 

The starting point for an assessment of unconscionable conduct under Section 51AC 

should be the factors.36 The factors should be considered and weighed as a whole;37 

 

30 Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, 583 per Spigelman CJ. 

31 ‘If it were to be applied as if it were equivalent to what is “fair” or “just”, it could transform 
commercial relationships...’ Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 
557, 583 per Spigelman CJ.  

32 Attorney General (NSW) v World Best Holdings Ltd (2005) 63 NSWLR 557, Spigelman CJ, 583  

33 For example, see Canon Australia Pty Ltd v Patton (2007) 244 ALR 759, 768 per Campbell JA. 

34 Australian Competition and Consumer Commission v Commercial Pty Ltd & Ors (2004) 1ATPR 
(Digest) 46,255, [181] per Heerey, Sundberg and Dowsett JJ: ‘More fundamentally, it distorts the 
proper operation of s 51AC to search through the twelve criteria set out in subs (3), find one that 
seems to fit the case in hand, and then move to a conclusion of unconscionable conduct’. 

35 Gaspower Australia Pty Ltd v Kalaui Pty Ltd [2008] WASC 88, [29] per Beech J. 

36 In Australian Securities and Investments Commission v National Exchange Pty Ltd (2005) 148 FCR132 
the Full Court of the Federal Court considered s.12CC of the Australian Securities and 
Investments Commission Act 2001. At 140 the Full Court noted that s12CC mirrored s 51AC TPA. 
In the context of s12CC, their Honours said that the list of factors to which the Court’s attention is 
drawn by  s12CC(2), which is in terms relevantly identical to those of s 51AC (3), is the starting 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
http://www.austlii.edu.au/au/cases/cth/FCAFC/2004/174.html#para181
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/s12cc.html
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/s12cc.html
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indeed, the courts have cautioned against searching ‘through the criteria set out in sub-

s.3, find that one seemed to fit the case in hand, and then move to a conclusion of 

unconscionable conduct.’38  

(f) What Section 51AC is not 

The purpose of the provision is not to protect the reckless or the unreasonable.39 A mere 

breach of contract does not amount to unconscionable conduct,40 but the fact that a 

party might be exercising contractual rights is not in itself a circumstance precluding a 

finding of unconscionable conduct.41 Proof of absence of good faith of itself is not 

necessarily proof of unconscionable conduct.42 

3. An overriding requirement of moral obloquy?  

Since the inception of Section 51AC, courts have referred to the necessity to make a 

moral judgement when characterising conduct under Section 51AC,43 with numerous 

 

point for making a determination as to unconscionability and should not be approached as an 
exhaustive list. Similarly, in Australian Competition and Consumer Commissioner v Simply No-
Knead Franchising Pty Ltd (2000) 104 FCR 253, 267, Sundberg J said that whether conduct is 
unconscionable for the purpose of s 51AC is at large. In performing its task the Court is aided but 
not controlled by the factors listed in subs (3).  

37 Australian Securities and Investments Commission v National Exchange Pty Ltd (2005) 148 FCR132, 
142. 

38 Australian Competition and Consumer Commission v Commercial Pty Ltd & Ors (2004) 1ATPR 
(Digest) 46, 255, [181]. 

39 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290, [115] 
referring to Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 
ALR 491. 

40 Macdonald v Australian Wool Innovation Ltd [2005] FCA 105, [280]: Any promise that is deliberately 
broken could easily be characterised as ‘unconscionable’. That is not the sense in which the term is 
used in s 51AC. 

41 See, for example, Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [367], [395]. 

42 Transaero Pty Ltd v Goulthorpe [2009] VCAT 2146. 

43 In relation to ss 51AB and 51AC TPA, the Federal Court in Hurley v McDonalds Australia Ltd (2000) 
ATPR 41–471, [21]–[27] noted: 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20104%20FCR%20253
http://www.austlii.edu.au/au/cases/cth/FCA/2005/105.html
http://www.austlii.edu.au/au/cases/wa/WASC/2002/286.html
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decisions referring to the necessity for the conduct to import a pejorative moral 

judgement.44 However, the moral component seems to have taken on a life of its own in 

recent times with emphasis on a consideration of moral obloquy. It seems that some 

courts and tribunals are concerned that the adoption of the dictionary definition of 

unconscionable may be too permissive and have sought to restrain this by imposing this 

‘element’. 

In Attorney General of New South Wales v World Best Holdings Ltd 45 Spigelman CJ 

said:  

Unconscionability is a well-established but narrow principle in equitable doctrine. It has 

been applied over the centuries with considerable restraint and in a manner which is 

consistent with the maintenance of the basic principles of freedom of contract. It is not a 

principle of what ‘fairness’ or ‘justice’ or ‘good conscience’ requires in the particular 

circumstances of the case. 

 

For conduct to be regarded as unconscionable, serious misconduct or something clearly unfair 
or unreasonable, must be demonstrated...Whatever ‘unconscionable’ means in s 51AB and 
s 51AC, the term carries the meaning given by the Shorter Oxford English Dictionary, namely, 
actions showing no regard for conscience, or that are irreconcilable with what is right or 
reasonable... (footnotes omitted) 

44 Qantas Airways Ltd v Cameron (1996) 66 FCR 246, 283–284, 298. Nonetheless, in Australian 
Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491, Selway J 
stated at [185] that this  

is necessary to do more than merely show that the behaviour is misleading or deceptive, or 
otherwise in breach of some other provision of the TPA. What is necessary is to show that the 
conduct is so unacceptable that it can properly be described as ‘unconscionable’. Normally it 
might be expected that behaviour would only be ‘unconscionable’ if some moral fault or 
responsibility is involved. Normally it might be expected that this would involve either a 
deliberate act, or at least a reckless act. Mere unreasonableness or unfairness may not be 
sufficient, at least in the absence of some moral fault.  

In Dukemaster at [113] Foster J referred to the comments by Heerey, Drummond and Emmett JJ in 
Hurley v McDonalds Australia Ltd (2000) 22 ATPR 41–474, [22] of ‘unconscionable’, ‘inevitably 
the expression imports a pejorative moral judgment’, and noted that this was applied by Selway J 
in Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491, 
and by Sundberg J in Australian Competition and Consumer Commission v Simply No-Knead 
Franchising Pty Ltd (2000) 104 FCR 253, 264.  

45(2005) 63 NSWLR 557.  

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ab.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ac.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281996%29%2066%20FCR%20246
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%2022%20ATPR%2041%2d474
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20104%20FCR%20253
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%2063%20NSWLR%20557
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Unconscionability is a concept which requires a high level of moral obloquy. If it were to 

be applied as if it were equivalent to what was ‘fair’ or ‘just’, it could transform 

commercial relationships in a manner which the Minister expressly stated was not the 

intention of the legislation. The principle of ‘unconscionability’ would not be a doctrine 

of occasional application when the circumstances are highly unethical it would be 

transformed into the first and easiest port of call when any dispute about a retail lease 

arises.’46 

Spiegelman CJ’s views have been adopted in many cases involving Section 51AC , but 

in my view this approach reflects the worst aspects of the court’s trepidation about 

Section 51AC. First, there seems to be an assumption that the dictionary definition will 

lead to a dilution of ‘unconscionable’. It cannot, because ‘unconscionable’ and ‘unfair’ 

are two different words and have different meanings ascribed to them. Just because the 

dictionary definition of unconscionable is not as constrained as the legal definition does 

not mean the dictionary definition will be equated with unfairness. Courts and tribunals 

should be more than capable of making this distinction and not blurring the two. 

Second, as discussed above, the standard of conduct is assessed within a particular 

context: a business context. Third, placing additional elements on an assessment of 

‘unconscionable’ only serves to complicate an already overly complex provision. 

Indeed, as Strickland, advocate of a restrained view, notes, such an element is not even 

specifically required under the general law.47 Although Chapter 5 argues that 

‘unconscionable’ can be assessed in a reasonably objective way, there will always be a 

subjective element; and that subjective element requires reference to moral 

considerations. As noted by Basten CJ in Canon Australia Pty Ltd v Patton:48 

[T]o treat the word ‘unconscionable’ as having some larger meaning, derived from 

ordinary language, and then to seek to confine it by such concepts as high moral obloquy 

 

46 (2005) 63 NSWLR 557, 583. Spigelman CJ’s observations were cited with approval by a differently 
constituted Court of Appeal in Canon Australia Pty Ltd v Patton (2007) 244 ALR 759, 768 when it 
dealt with an appeal on the issue of whether there had been unconscionable conduct in contravention 
of section 51 AD of the Trade Practices Act. 

47 Strickland above n 1.  

48 Canon Australia Pty Ltd v Patton (2007) 244 ALR 759, 760 per Basten JA. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282005%29%2063%20NSWLR%20557
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
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is to risk substituting for the statutory term language of no greater precision in an attempt 

to impose limits without which the Court may wander from well-trodden paths without 

clear criteria or guidance. 

In summary, the standard of conduct required to establish unconscionable conduct 

remains high and Section 51AC has not diluted this standard. Although there is a 

broader scope for potential matters to be brought, the impact of Section 51AC has been 

minor, and appeal courts have been vigilant in negating first instance decisions which 

seem to take matters ‘too far’.49 The imposition of moral obloquy and the adoption of 

this factor in many decisions at court and tribunal level may serve as a considerable 

restraint to the provision’s application. On the other hand, it is interesting that neither 

Gordon J in Dukemaster or Foster J in Allphones utilised this terminology. 

The next step is to examine how Section 51AC and its analogues have been interpreted 

in franchise and retail leasing transactions. 

C. Franchises 

In late 2007, the attention of the franchising industry became focused on the Western Australian 

town of Rockingham. Competitive Foods Pty Ltd had operated Kentucky Fried Chicken 

franchises in the Rockingham area for over 20 years. As part of a change in company policy, the 

franchisor, Yum Foods, decided not to renew the franchise and commenced operating from the 

sites itself. The franchisee lost its businesses and income, and ‘donated’ considerable amounts of 

goodwill to the franchisor in their new venture. Issues involving unconscionable conduct have 

been raised in pending court proceedings. These proceedings were the catalyst for the recent 

Western Australian, South Australian and Commonwealth inquiries into franchising and 

especially ‘end of franchise agreement’ issues with a view to introducing remedial legislation 

Competitive Foods’ predicament has also been the subject of several written and oral 

submissions to the Productivity Commission’s ongoing inquiry into the market for retail leases.50 

 

49 For example, comments made in upholding the appeals in Australia and New Zealand Banking Group v 
Karam (2006) 64 NSWLR 149; Canon Australia Pty Ltd v Patton (2007) 244 ALR 759 and Hoy 
Mobile Pty Ltd v Allphones Retail Pty Ltd v (2008) ATPR 42–240; (2009) ATPR 42–794. 

50 A Freilich and E Webb, Report for the Small Business Development Corporation, ‘Inquiry into the 
Operation of Franchise Businesses in Western Australia, Review of Existing Practice in Other 
Jurisdictions, Australia and Internationally, on Unconscionable Conduct and Renewal of Licences’ 
Perth, March 2008). 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
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1. Overview 

Franchising is a popular business model through which a franchisee can carry on a 

business under the ‘umbrella’ of an established brand using proven operational 

systems.51 There are benefits too for a franchisor, as the franchising model enables 

expansion of a ‘brand’ and permits oversight and substantial control over operations, 

but limits the risks of the significant capital expenditure required for other forms of 

business expansion.52 In 2008 there were approximately 1,100 business-format 

franchisors and over 70,000 franchisees in Australia.53 In 2007, the turnover in the 

franchising sector was in the vicinity of $61 billion.54 Over 400,000 people are 

employed in the various businesses.55  

In 1997, although the Australian franchise industry was not as large and well-

established as it is today, enough contentious business conduct issues within the 

industry were raised before the Reid Committee that ultimately Chapter 3 of the Reid 

Report considered unfair business practices in relation to franchising.56 The Reid 

Committee recommended enhanced regulation of the franchising industry through 

 

51 Parliamentary Joint Committee on Corporations and Financial Services, Opportunity not Opportunism: 
Improving Conduct in Australian Franchising, December 2008, Canberra, para 2.4. 
<http://www.aph.gov.au/senate/committee/corporations_ctte/franchising/report/report.pdf> at 30 
September 2009.  

52 Ibid.  

53 L Frazer et al, Franchising Australia 2008 Survey, Asia-Pacific Centre for Franchising Excellence, 
Griffith University, 1.  

54 Ibid. Note that when car dealerships and franchised fuel outlets are included, turnover increases to $130 
billion.  

55 Ibid.  

56 In the transcript of evidence to the Reid Committee, Professor Andrew Terry noted: ‘Good franchising 
is very good. It is undoubtedly the most efficient, effective distribution system ever invented. It is the 
greatest invention of Western capitalism since the invention of the corporation. Good franchising is 
so much better than independent small business operation and bad franchising is so much worse.’ 
The House of Representatives Standing Committee on Industry, Science and Technology, Finding a 
Balance – Towards Fair Trading In Australia, Canberra, May 1997, 83; hereafter referred to as the 
Reid Report. 

http://www.aph.gov.au/senate/committee/corporations_ctte/franchising/report/report.pdf
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legislation and compliance with codes of practice.57 There was a particular emphasis on 

the need for both greater transparency with regard to information disclosure and the 

development of a timely and accessible dispute resolution procedure.58 Legislation 

specific to particularly troublesome forms of franchises, for example in the oil and 

motor vehicle industries, was also recommended.59  

2. The Franchising Code  

To an extent, these recommendations were addressed through the introduction of the 

Franchising Code of Conduct (the Code) on 1 July 1998. The federal government opted 

for a mandatory code of practice60 to regulate franchising, which was underpinned in 

the TPA through Part IVB. Pursuant to s51AD, a corporation must not, in trade or 

 

57 Ibid, Recommendation 3.3 [3.112]: 

The Committee recommends that the Commonwealth enact specific franchising legislation 
providing for compulsory registration of franchisors and compliance with codes of practice. 
The definition of franchising under that legislation should include motor vehicle and farm 
machinery distribution arrangements and the oil industry. The legislation should provide for 
adequate disclosure documentation, the establishment of appropriate independent code 
administration bodies, and dispute resolution procedures funded through compulsory 
registration fees. 

58 Ibid, Recommendation 3.1 [3.30]: 

The Committee recommends that the Franchising Code of Practice and any other relevant 
codes should provide for full disclosure of information relating to rental, outgoings, promotion 
expenses, tenancy mix and redevelopment proposals to franchisees who sub-let their premises 
from the franchisor. The Code should also provide for adequate representation of franchisees in 
merchants’ associations. 

59 Ibid, Recommendation 3.3. Petroleum franchising had already been the subject of regulation through 
the Petroleum Retail Franchises Marketing Act 1980 (Cth) which imposed a highly prescriptive 
system on petroleum corporations, particularly in relation to the termination and renewal of petrol 
franchises: s17(1),(6)–(12). This legislation was repealed and its provisions largely encapsulated in 
the Trade Practices (Industry Codes – Franchising) Regulations 1998 Cl 32 (6)–(9).  

60 Codes can be mandatory or voluntary: S51AE. The Franchising Code of Conduct is prescribed as 
mandatory for all participants in the franchising industry: Clause 3, Trade Practices (Industry Codes 
– Franchising) Regulations 1998 (Cth). In contrast to mandatory codes, voluntary codes only bind 
those who agree to be bound by them: s 51ACA(1). There is no penalty for breach of a voluntary 
code, although failure to comply with a voluntary code may be used in proceedings in relation to 
unconscionable conduct: s 51AC(3)(g),(h), (4)(g),(h).  
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commerce, contravene an applicable industry code.61 A breach of a mandatory code is a 

breach of the TPA but will not render the agreement unenforceable.62 This is relevant to 

considerations of Section 51AC, as, when determining whether conduct is 

unconscionable for the purposes of Section 51AC(1) or (2), the court may refer to the 

requirements of any applicable industry code.63 

The Code applies to any franchise agreement64 entered into after 1 October 1998. Under 

Part 2 of the Code, disclosure obligations are imposed on the franchisor with Part 3 

establishing a cooling-off period for franchise agreements. Part 4 establishes a dispute 

resolution mechanism. Interestingly, while the Code regulates franchise terminations65 

to some extent, it is silent on franchise renewal.66 Failure to comply with the Code can 

provide evidence of unconscionable conduct for the purposes of Section 51AC.67 In 

addition to the provisions of the Code, franchising relationships are governed by the 

 

61 A breach of a mandatory code can invoke remedies of an injunction (s 80), damages (s 82), enforceable 
undertakings (s 87B), corrective advertising (s 86C) and other orders (s 87). 

62 In Ketchell v Master Education Services Pty Ltd (2008) Aust Contract R 90–268, it was held by the 
NSW Court of Appeal that the failure to comply with Clause 11(1) of the Franchising Code rendered 
the particular franchise agreement unenforceable. On appeal, the High Court held the franchise 
agreement would not be void by reason of non-compliance with Clause 11(1): (2009) 236 CLR 101.  

63 Section 51AC(3)(g), (4)(g). Note that Section 51AC(3)(h) and (4)(h) permit reference to the 
requirements of any other industry code, if the business consumer/supplier acted on the reasonable 
belief that the supplier/acquirer would comply with that code.  

64 As defined in Regulation 4, Franchising Code of Conduct. 

65 Regulations 21–2, Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 
200 ALR 491.  

66 In this way, franchisees can find themselves in the same position as sitting tenants at the end of their 
lease. In the absence of a contractual provision in the franchise regulating renewal, a franchisor can 
refuse to renew a franchise agreement upon its expiry. In this respect, see the discussion regarding 
the Competitive Foods predicament in Western Australia and South Australia.  

67 Section 51AC(3)(g),(h), (4)(g)(h). 
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contract between the parties68 and statutory provisions of general application, 

particularly pursuant to the TPA and the state and territory FTAs.69  

As in retail leasing, legislative review has been ongoing, although franchising is not 

bedevilled by the preponderance of state and territory retail tenancy legislation which 

must be considered in addition to Commonwealth regulation. Minor amendments to the 

Code were made in the first three years of its operation. The first major review,70 the 

Matthews Report, saw the Federal government adopt 3171 recommendations affecting 

the Code and the related unconscionability provisions in the TPA.72 The year 2008 was 

eventful for franchising,73 with the West Australian,74 South Australian75 and 

Commonwealth76 governments holding inquiries into the franchising industry. 

 

68 This will include implied obligations for the parties to act reasonably and in good faith. 

69 This involves, in particular, the prohibitions on misleading or deceptive conduct and unconscionable 
conduct. 

70 Report to the Hon Fran Bailey MP Minister for Small Business and Tourism, Review of the Disclosure 
Provisions of the Franchising Code of Conduct (31 October 2006) (Matthews Report) 
<http://www.innovation.gov.au/Section/SmallBusiness/Documents/Franchising_Code_Review_Rep
ort_2006_FINAL_06120720070205134250.pdf> at 30 September 2009. On 6 February 2007, the 
former Government issued its response to the Matthews Report, <http://www. 
innovation.gov.au/Section/SmallBusiness/Documents/Response_to_Recommendations_(Final)06Fe
b0720070206091019.pdf> at 30 September 2009. The Department also prepared a Business 
Compliance Cost (BCC) assessment of the cost to business of complying with the Franchising Code 
amendments after receiving the Matthews Committee recommendations. 

71 The review produced a total of 34 recommendations, some of which were incorporated into the Code 
and came into effect on 1 March 2008. An outline of the amendments is available at 
<http://www.accc.gov.au/content/item.phtml?itemId=815467&nodeId=9c74905234475e10f491a278
e2901a25&fn=Franchising%20Code%20of%20Conduct%20amendments.pdf> at 30 September 
2009.  

72 There were numerous references to franchises in the context of shopping centre tenancies in the Final 
Report of the Productivity Commission’s 2008 Inquiry into the Market for Retail Tenancy Leases in 
Australia (Market for Retail Tenancy Leases in Australia) <http://www.pc.gov.au/ 
__data/assets/pdf>_file/0009/82746/retail-tenancy-market.pdf> at 1 December 2009. It is likely 
ensuing developments from that report will impact on franchises.  

73 The Franchising Code of Conduct was also discussed at a Small Business Ministerial Council meeting 
between state and Commonwealth small business ministers in May 2008. Following this meeting the 
Minister for Small Business, the Hon Craig Emerson MP, indicated that the Commonwealth 
government would consider introducing a good faith clause as part of the Code. However, he also 
stated that the unconscionable conduct provisions of the Trade Practices Act were not discussed. D 
Lynch, ‘Canberra May Zero in on Rogue Franchisors’, Australian Financial Review (27 May 2008) 
51; Small Business Ministerial Council, ‘Communiqué’ (23 May 2008) <http://www. 
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3. Business conduct in the franchising sector 

As in retail leasing, there is some dissatisfaction with the effectiveness of the current 

regulatory regime, particularly in relation to the level of protection that is given in 

practice to franchisees and whether the ‘balance’ between franchisors and franchisees 

has actually shifted since the Reid Report and the ensuing 1998 innovations. In the 

recent South Australian inquiry,77 a comparison between the issues in 199878 and those 

 

innovation.gov.au/Consultativeforum/SmallBusinessMinisterialCouncilSBMC/Documents/SBMC_
MAY_2008_Communique.pdf> at 30 September 2009.  

74 The report included recommendations to improve franchisor disclosure and end of agreement 
arrangements, review mediation processes for resolving disputes and establish a dedicated 
franchising enforcement within the Australian Competition and Consumer Commission. C Bothams, 
Inquiry into the Operation of Franchise Businesses in Western Australia: Report to the Western 
Australian Minister for Small Business (April 2008) (The Western Australian Report) 
<http://www.sbdc.com.au/ drilldown/drilldown.asp?refid=81. 

75 Franchises – Final Report, 65th Report of the Economic and Finance Committee (May 2008) (The 
South Australian Report) <http://www.parliament.sa.gov.au/Committees/Standing/HA/ Economic 
andFinanceCommittee/CompletedInquiries/65ReportFranchises/FranchisesFinalReport.htm> The 
South Australian report took a stronger position on legislative reform than Western Australia and 
made a number of sweeping recommendations including the insertion into the FCC of a requirement 
to act in good faith. 

76 Opportunity not Opportunism: Improving Conduct in Australian Franchising, above n 51. 

77 See the South Australian Report, above n 75, 19. 

78 The 1998 Explanatory Statement to the Trade Practices (Industry Codes – Franchising) Regulations 
1998 (Cth), the legislative instrument that introduced the Franchising Code of Conduct, listed what 
were regarded as the major problems in the then newly regulated franchising sector: 

 inadequate levels of disclosure in franchise agreements; clauses in agreements that allow 

franchisors to unilaterally vary terms; 

 misrepresentation by franchisors; 

 hidden commissions and fees;  

 the high cost of actions under the TPA; 

 difficulties experienced by franchisees in obtaining redress from infringing franchisors; 

 churning of franchises; 

 encroachment of company stores on franchisees’ areas; 

 lack of appreciation by business advisers of the pitfalls associated with franchising; and 

 franchisees’ lack of understanding of the skills, experience and capital necessary to succeed. 
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still requiring redress in 2008 caused that committee to note, ‘[t]he evidence received by 

the Committee ten years on demonstrated that the problems identified a decade ago 

persist despite the efforts to address them.’79 

In late 2008, the Joint Committee on Corporations and Financial Services released the 

findings of its inquiry80 into the operation of the Franchising Code of Conduct: 

Opportunity not Opportunism: Improving Conduct in Australian Franchising.81 The 

inquiry recommended increasing franchisor disclosure and improving due diligence by 

franchisees (including end of agreement arrangements), inserting a good faith obligation 

within the Franchising Code, granting the ACCC greater enforcement powers, 

improving dispute resolution processes and providing for future review of the 

Franchising Code.82 Of all the recommendations, that of a good faith obligation was the 

most controversial. 

 

79 The South Australian Report, above n 75, 19. 

80 On 25 June 2008 the Committee resolved to inquire into the Franchising Code of Conduct and related 
matters. The terms of reference were: The Committee is to inquire and report on the operation of the 
Franchising Code of Conduct, and to identify, where justified, improvements to the Code, with 
particular reference to:  

 the nature of the franchising industry, including the rights of both franchisors and 

franchisees;  

 whether an obligation for franchisors, franchisees and prospective franchisees to act in good 

faith should be explicitly incorporated into the Code (having regard to its presence as an 

element in paragraph 51AC(4)(k) of the Trade Practices Act 1974);  

 interaction between the Code and Part IVA and Part V Division 1 of the Trade Practices Act 

1974, particularly with regard to the obligations in section 51AC of the Act;  

 the operation of the dispute resolution provisions under Part 4 of the Code; and  

 any other related matters. 

81 Opportunity not Opportunism: Improving Conduct in Australian Franchising, above n 51.  

82 Department of Innovation, Industry, Science and Research, Commonwealth Parliamentary Joint 
Committee on Corporations and Financial Services Inquiry into Franchising (9 November 2009) 
<http://www.innovation.gov.au/Section/SmallBusiness/Pages/FranchisingCodeofConduct.aspx> at 
26 December 2009. 
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The Commonwealth responded to the report in November 2009.83 Despite statements to 

the effect that the Government recognised ‘the need for measures to deal with 

imbalances in bargaining power and unreasonable behaviours’84 in the franchising 

relationship, the government’s proposed response unfortunately suggested it would be 

of little assistance and add little to the status quo. The response flagged increased 

enforcement measures,85 random audits,86 provision for ACCC actions to encompass all 

affected franchisees of a group87 and a requirement for mandatory six-month period for 

notices of renewal.88 Despite the recommendations of the Commonwealth and South 

Australian committees of inquiry, the good faith requirement was, effectively, 

jettisoned. Instead, the Government’s response to the Franchise Report’s 

recommendations on good faith would be limited to a provision stating that nothing in 

the Code limits any common law requirement of good faith in relation to a franchise 

agreement to which the Code applies. 

D. Franchises and retail leases 

1. Common characteristics  

The comparable circumstances of small business persons in franchising and in retail 

leasing are evident. However, unlike the dearth of case authority in the superior courts 

considering Section 51AC and retail leasing, there have been several decided cases 
 

83 Opportunity not Opportunism: Improving Conduct in Australian Franchising, above n 51, 4. 

84 Ibid. 

85 Penalties of up to $1.1 million for corporations and $220,000 for individuals will be introduced for 
anyone engaging in unconscionable conduct or false and misleading representations. This is not 
exclusive to franchise arrangements; it will apply generally as an amendment to the TPA when the 
Australian Consumer Law reforms commence. 

86 The Australian Competition and Consumer Commission will be empowered to conduct random audits 
of franchise systems.  

87 The Australian Competition and Consumer Commission will be able to seek court orders on behalf of 
all affected franchisees damaged by a franchisor’s breach of the Code, whether or not all franchisees 
are parties to the legal proceedings against the franchisor. 

88 The franchisor must inform the franchisee at least six months before the end of a franchise agreement 
of the franchisor’s decision to either renew or terminate an expiring franchise agreement. 
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which consider Section 51AC in a franchising context. This authority can be used to 

draw useful analogies with retail leasing. 

Franchisee and retail lessees share several common characteristics. Subject to the 

requirements of the Code, the relationship between the franchisor and franchisee is 

almost invariably unequal in terms of the availability and accessibility of relevant 

information, the ability to negotiate and/or renegotiate terms and the business 

experience and financial resources of the franchisee vis-à-vis the franchisor. Franchise 

agreements are generally offered on a ‘take it or leave it’ basis and are weighted heavily 

in favour of the franchisor. In the absence of a binding contractual provision in the 

agreement, there is no right to a further term upon expiry of the franchise or lease. 

Both franchises and retail leases involve relational arrangements, transactions which 

continue over a period of years.89 It has been asserted that franchise and lease 

agreements, which commonly occur in combination where the franchisor leases the 

shopping centre premises and sub-leases to the franchisee are a special class of organic 

or incomplete contract.90 The anticipated duration of the agreement, and the many and 

varied contingencies which may arise in a lengthy business relationship, make it almost 

impossible to achieve contractual certainty from the outset. Unlike the discrete 

contractual relationships91 which provide the basis for the classical contract model, the 

relational nature of franchise agreements and retail leases necessitates a lengthy period 

of interaction during which it is anticipated there will be a considerable amount of 

dealing between the parties. 

 

89 G K Hadfield, ‘Problematic Relations: Franchising and the Law of Incomplete Contracts’ (1990) 42 
Stanford Law Review 927; A Terry, ‘Franchising, Relational Contracts and the Vibe’, (2005) 33 
Australian Business Law Review 280. 

90 Hadfield, Ibid 928. 

91 For example, a contract for the sale of a residential property. 
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2. Some alleged differences 

On a continuum between highly discrete and highly relational contractual relationships, 

a franchise agreement may be argued as positioned more towards the latter end than are 

retail leases.92 In comparison with the franchise relationship where, to varying degrees, 

a franchisee can expect to be in recurrent contact with the franchisee regarding, inter 

alia, training, products, reporting and advertising, at first glance the retail tenant appears 

to enjoy a more solitary existence. Franchisee advocates point out that more issues are 

left ‘open-ended’ in a franchise agreement, such as changes to the franchise system and 

capital expenditure of upgrades;93 and that the franchisee shoulders more onerous 

responsibilities regarding business planning and expenditure.94 A crucial distinction is 

said to lie in the circumstances of the franchisee and lessee at the end of their respective 

terms. Unlike lessees who can, it is asserted, take their business elsewhere,95 franchisees 

stand to lose their right to use the franchise trademark and system and do not have the 

same opportunities to start again.96 

 

92 Although there are often considerable similarities between the circumstances of franchisees and lessees, 
franchisor interests assert that the difficulties are made worse in franchising cases because, for the 
most part, a franchisee’s initial term is 10 years. The minimum term for a retail lease is five years in 
all states and territories except Queensland. See Terry, above n 89; and Competitive Foods Australia 
Ltd, Submission to the Western Australian Government’s Inquiry into the Operation of Franchise 
Businesses in Western Australia, Perth 2008. See too ‘Destruction and Appropriation of Goodwill: 
The Problem of Non-renewal’ (submission by Competitive Foods Australia Ltd to the Productivity 
Commission Inquiry into the Market for Retail Tenancy Leases in Australia, 20 August 2007) 
<http://www.pc.gov.au/__data/assets/pdf_file/0009/82746/retail-tenancy-market.pdf> at 28 
December 2009.  

93 ‘Destruction and Appropriation of Goodwill: The Problem of Non-renewal’, above n 92, 12. 

94 Ibid.  

95 ‘This suggests that large rent increases on lease renewal do not automatically indicate a lack of 
negotiating power on the tenants’ part. However, given the low vacancy rates for retail premises in 
shopping centres, centre landlords may be able to drive a hard bargain, particularly if the tenant is 
offering a service heavily reliant on centre foot traffic for viability. The main bargaining chip 
available to tenants is the ability to “vote with their feet”. Therefore, tenants need to be able to 
evaluate viable rent levels for their business model and ensure that they are in a position to walk 
away from negotiations if the proposed rental increases are considered too high.’ Productivity 
Commission, The Market for Retail Tenancy Leases in Australia (Draft Report 2008, AGPS) 106. 
This statement has been the subject of considerable criticism from lessee interests in submissions 
responding to the draft report. 

96 ‘Destruction and Appropriation of Goodwill: The Problem of Non-renewal’, above n 92.  



149 | P a g e  

 

                                                

3. An alternative view  

The reality is, however, that retail lessees experience similarly grave scenarios. In a 

shopping centre there is a considerable amount of day-to-day dealing between the lessee 

and the lessor, whether directly or through centre management. Franchisees and retail 

tenants encounter similar issues with franchisors and landlords regarding matters such 

as imbalances in and disclosure of information, inequities in the treatment of 

comparable franchisees or tenants, increased competition (either from the franchisee’s 

own system or through increased competition within a centre), relocation and 

termination. Difficult investment decisions are a feature of both business systems, both 

requiring considerable expenditure through, for example, fit-out, without any guarantee 

that the costs will be recouped. This concern is directly related to tenure. Franchise 

agreements are typically longer than retail leases, with the average franchise of seven 

years duration;97 retail tenants can expect a five-year minimum term98 and so have less 

time to recoup their investment. Oral and written submissions to the recent Productivity 

Commission inquiry noted that in many cases, seven years is the average time it takes a 

retail business to recoup their investment.99  

Nor is it accurate to claim that a lessee can simply leave a centre and start another 

business elsewhere.100 While this is theoretically correct, the drawing powers of a 

shopping centre can sustain a business. A move to a less desirable centre or a strip 

 

97 Frazer et al, Franchising Australia 2008 Survey, above n 53, 37: ‘As with the 2006 survey, the median 
time that franchisees are remaining in a system was once again reported to be seven years, although 
25 percent of respondents reported that franchisees remained in the system for in excess of 10 years. 
Industry differences were not apparent, with the median franchisee life span being seven years in 
both the retail and service sectors.’ 

98 This is the case in all states and territories except Queensland. 

99 This leads to the dangerous situation where a lessee may have financed the business requiring at least 
seven years but the lease may be terminated after five. Although the Commissioners at the 
Productivity Commission inquiry questioned the logic in such a decision, it was impressed upon the 
Commission that this was a regular occurrence and that banks were prepared to lend, usually on the 
security of the lessee’s home, under such circumstances. 

100 Refer again to the comments of the Productivity Commission, above n 95, but now compare the 
comments of Gordon J in Australian Competition and Consumer Commission v Dukemaster Pty Ltd 
(2009) ATPR 42–290, [139]. 
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shopping centre is unlikely to provide the same customer flow. The goodwill associated 

with the business in that centre will be largely foregone; while some customers may 

seek out the business in its new premises, for the most part this will not be the case. It 

will therefore be a case of starting over, with the investment in the previous premises 

and the goodwill fostered lost. 

Both franchisees and lessees are at the same disadvantages upon expiry of an agreement 

where there is no right of renewal. As can be seen from an examination of basic contract 

law and the decision in Berbatis, the landlord’s refusal to renew,101 or agreement to 

renew on unpalatable terms,102 does not give rise to a ‘special’ disadvantage for the 

purpose of the equitable doctrine of unconscionable dealing and therefore of s51AA. 

Such views may permeate the law in relation to Section 51AC. It seems similar issues 

facing a franchisee would be assessed in the same way. 

 

101 Per the Full Federal Court (2001) 185 ALR 555, 571:  

A distinction can be drawn between parties who adopt an opportunistic approach to strike a 
hard bargain and parties who act unconscionably. It cannot be said that the Roberts’ wills were 
so overborne that they did not act independently and voluntarily. Unfortunately for the Roberts, 
the owners were under no obligation to renew or extend their lease. The Roberts had the choice 
of either maintaining their legal claims against the owners and losing the opportunity to sell 
their business or abandoning their claims and gaining the opportunity to sell their business. 
They made that choice of abandoning their claims. That may have been a hard bargain, but it 
was not an unconscionable one. 

Similarly, in the High Court decision (2003) 214 CLR 51, 63 Gleeson CJ noted, ‘[t]he critical 
disadvantage from which the lessees suffered was that they had no legal entitlement to a renewal or 
extension of their lease; and they depended upon the lessors’ willingness to grant such an extension 
or renewal for their capacity to sell the goodwill of their business for a substantial price.’ 

102 (2003) 214 CLR 51, 64:  

It is an everyday occurrence in negotiations for settlement of legal disputes that, as a term of a 
settlement, one party will be required to abandon claims which may or may not be related to 
the principal matter in issue…Parties to commercial negotiations frequently use their 
bargaining power to ‘extract’ concessions from other parties. That is the stuff of ordinary 
commercial dealing. What is relevant to a commercial negotiation is whatever one party to the 
negotiation chooses to make relevant. 
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4. One common problem: Franchisor Opportunism  

It is often asserted that franchisees and lessees are vulnerable to the ‘opportunism’ of 

franchisors and lessors. ‘Franchisor opportunism’ has been the subject of a considerable 

amount of academic and judicial attention in the United States.103 In ‘Opportunity not 

Opportunism: Improving Conduct in Australian Franchising’, the Committee noted at 

paragraph 8.3:  

Franchisor opportunism has been described as ‘predatory conduct and strong arm tactics 

by franchisors’ involving the exploitation of a pre-existing power relationship between 

the franchising parties, which makes the franchisee ‘vulnerable or economically captive 

to the demands of the franchisor’. There is an inherent and necessary imbalance of power 

in franchise agreements in favour of the franchisor, but abuse of this power can lead to 

opportunistic practices including encroachment, kickbacks, churning, non-renewal, 

transfer, termination at will, and unreasonable unilateral variations to the agreement 

(footnotes omitted).104 

In such instances, the franchisee’s significant investment in time, effort, money and the 

creation of goodwill may be diminished or lost without the availability of compensation. 

Lessees may face similar difficulties, especially when a lessor is seeking to alter the 

tenant mix or make space for high-profile retailers to enter the centre. A lessee coming 

to the end of the lease will be in a vulnerable position in the absence of an option to 

renew, as a lessor may take the opportunity not to renew the lease in order to lease the 

premises to another retailer. If the new retailer is in the same line of business, the 

goodwill of the previous lessee will be transferred to the new lessee. The lessor is likely 

to benefit from a higher rental paid by the new tenant or, if a rental arrangement at less 

than the market rate is negotiated to encourage the new retailer into the centre, from the 

advantages of having a ‘name’ retailer. Instances of such conduct which could be 

described as lessor ‘opportunism’ have been litigated in Australia in relation to 

 

103 R D Blair and F Lafontaine, The Economics of Franchising (2004, Cambridge University Press, New 
York) ch 10; Opportunity Not Opportunism: Improving Conduct in Australian Franchising, above n 
51 [8.2]. 

104 Opportunity not Opportunism, ibid [8.2]  
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businesses where the lessee wanted to sell a business and the lessor, or their 

representative, interfered with the sale by encouraging the potential purchaser to deal 

directly with them105 or negotiate for new premises and thus operate in competition if 

the original lessee could not sell.106 In both cases, the lessee’s goodwill and investment 

in the business would be lost. Arguably, allegations of churning107 are as applicable to 

leases as they are to franchises.108 

E. Franchising and unconscionable conduct under Section 51AC 

1. Business conduct issues in franchising 

Despite the existence of the Franchising Code and the successful pursuit of some 

matters by the ACCC,109 franchisee interests allege that instances of unfair business 

conduct continue to undermine franchise relationships,110 especially rights of 

 

105 Worsfold v de Goede [2002] NSWADT 273. 

106 Gifts and Tobacco Pty Ltd v Warringah Mall Pty Ltd [2003] NSWADT 161. 

107 ‘Churning’ refers to moving or changing operators at the end of lease for the purpose of obtaining 
superior rents, terms and fit-out. Allegations of churning are often associated with allegations of 
misleading or unconscionable conduct, or misrepresentation. In respect to these latter concerns refer 
to L Frazer, ‘Whose Fault is It Anyway?’ Griffith University, July 8 2007 
<http://apps01.domino.griffith.edu.au/apps/blogs/franchising.nsf/dx/whose-fault-is-it-anyway?open 
document&comments> at 14 April 2009. The Australian Competition and Consumer Commission 
defines churning as the repeated selling of a franchise site by a franchisor for the full market value of 
a viable concern, where the franchisor would reasonably understand that the site is unlikely to 
operate successfully regardless of the individual franchisee’s business skills Churning is more likely 
to be found where a franchisor does not disclose previous poor performance at a site. Australian 
Competition and Consumer Commission,’What is Churning?’ <http://www.Australian Competition 
and Consumer Commission.gov.au/content/ index.phtml/itemId/853161> at 30 September 2009. 

108 This proposition was made in several submissions to the Productivity Commission inquiry: for 
example, by Bright Eyes Sunglass Stores, Queensland Lease Consultants and WA Retailers 
Association. 

109 For an excellent overview of the ACCC’s actions in relation to Section 51AC, 51AD and franchising, 
see Jenny Buchan, ‘Franchises Need Friends Too’ (2008) 4(2) Monash Business Review 
<http://www.buseco.monash.edu.au/research/mbr/2008/monash-university-mbr-franchises-need-
friends,-too-[fulltext].pdf> at 30 September 2009. 

110 For example, Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty 
Ltd (2000) 104 FCR 253.  

http://www.buseco.monash.edu.au/research/mbr/2008/monash-university-mbr-franchises-need-friends,-too-%5bfulltext%5d.pdf
http://www.buseco.monash.edu.au/research/mbr/2008/monash-university-mbr-franchises-need-friends,-too-%5bfulltext%5d.pdf


153 | P a g e  

 

                                                

termination111 and renewal upon expiry.112 In the former case, matters considered by 

the ACCC and the courts include factors such as seemingly unreasonable unilateral 

variations to the franchise agreement,113 particularly in relation to fees,114 encroaching 

into the franchisee’s exclusive territory115 and disconnecting franchisees from central 

telephone numbers to pursue an objective such as procuring agreement to the payment 

of higher fees116 or to force franchisees into not renewing their franchises.117 Other 

instances included reprisals in response to complaints to the ACCC, and bullying and 

oppressive treatment of franchisees.118 A franchise agreement may be terminated 

because of the franchisee’s alleged failure to comply with the franchisor’s ‘system’ or 

where there has been a change of operating requirements or design.119 In many cases, it 

seemed the termination was the result of the franchisor’s wanting to reclaim the territory 

or take over the business. Clearly, non-renewal involves the refusal of the franchisor to 

enter into another franchise agreement with the franchisee. In such a case, the franchisor 

 

111 Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 
104 FCR 253.  

112 For example, the predicament in which Competitive Foods found themselves.  

113 Australian Competition and Consumer Commission v Seal a Fridge; Australian Competition and 
Consumer Commission v Cheap as Chips.  

114 Australian Competition and Consumer Commission v Seal a Fridge. ‘ACCC Institutes Proceedings 
against Seal-A-Fridge Pty Ltd’ (Release # MR 206/08) <http://www.accc.gov.au/content/ 
index.phtml/itemId/836627/fromItemId/621550> viewed 30 September 2009.  

115 Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 
104 FCR 253. 

116 Above, n 114. 

117 Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 
104 FCR 253  

118 Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 
104 FCR 253  

119 Hadfield, above n 89, 928. For an excellent discussion of good faith in this context, see W Dixon, 
‘Common Law Obligations of Good Faith in Australian Commercial Contracts – A Relational 
Recipe’ (2005) 33 Australian Business Law Review 207; Dixon, ‘What is the Content of the 
Common Law Obligation of Good Faith in Commercial Leases?’ (2007) 14 Australian Property Law 
Journal 113.  
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may enter into an agreement with a new franchisee or operate the outlet itself.120 Unless 

specifically addressed in the franchise agreement, there is no right to goodwill upon the 

termination or non-renewal of the franchise. 

2. Decided cases 

At this stage it is instructive to examine decided cases involving Section 51AC and 

franchises; but certain matters should be noted at the outset. First, subject to the 

discussion of Australian Competition and Consumer Commission v Allphones Retail Pty 

Ltd (No 2)121 below, the ACCC has ‘not yet fully and successfully argued a case in 

support of a franchisee’s plea that a franchisor has treated it unconscionably in breach of 

Section 51AC’.122 Jenny Buchan notes that the few cases litigated by the ACCC in this 

regard have only been successful where the franchisor had become insolvent and did not 

defend the charges; or where the issues were resolved by consent without a full trial.123 

Second, like most decisions involving Section 51AC, the franchising cases involving 

Section 51AC have demonstrated a restrained interpretation of Section 51AC. It has 

been noted that  

[t]he standard of proof in Section 51AC is the civil standard of proof, that on the balance 

of probabilities the allegation is proved. This should not be an insurmountable standard 

for aggrieved franchisees. Their failure to succeed points to deeper problems which may 

be the lack of understanding on the part of judges and advisers of the way in which 

franchisees exert their power over franchisees through legal devices such as retail 

leases.124 

 

120 Recall the Competitive Foods scenario. 

121 (2009) ATPR 42–274.  

122 Buchan, above n 109, 3. 

123 Ibid, citing Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty 
Ltd (2000) 104 FCR 253 in relation to insolvency, and Cheap as Chips Franchising Pty Ltd and 
Australian Industries Group Pty Ltd trading as Half Price Shutters in relation to resolution without 
consent and without a full trial.  

124 Ibid 12.  
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Finally, despite the existence of the Franchising Code, issues of termination and non-

renewal are problematic because only procedural matters are addressed in the Code; the 

provisions in the Code do not address commonly occurring issues regarding franchise 

termination and non-renewal. With the demise of the proposed good faith provision, this 

issue will, it seems, remain neglected. 

So far as matters brought by the ACCC are concerned, nine cases have involved issues 

surrounding a franchisor’s termination of a franchise.125 Few have gone to a full 

hearing;126 others have been the subject of interlocutory orders,127 enforceable 

undertakings or consent orders.128 With regard to private matters, only Auto Masters 

Australia Pty Ltd v Bruness Pty Ltd129 and, at least at first instance, Hoy Mobile Pty Ltd 

v Allphones (Retail) Pty Ltd130 have reached a finding of unconscionable conduct in 

court proceedings. Many cases alleging conduct offending Section 51AC have been 

unsuccessful. Most cases involve the termination of a franchise agreement after a 

protracted dispute between the franchisor and franchisee, and generally, but not always, 

considerable financial loss. Many cases feature interplay between discussions of 

unconscionable conduct and good faith in relation to the termination of franchise 

agreements. 

 

125 See the ensuing discussion.  

126 Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 
104 FCR 253 and Australian Competition and Consumer Commission v 4WD Systems Australia Pty 
Ltd (2003) 200 ALR 491  

127 Australian Competition and Consumer Commission v Allphones Retail Pty Ltd (2009) ATPR 42–274. 
Compare the decision in Socasen Pty Ltd v Caltex Australia Petroleum Pty Ltd (2007) ATPR 42–
170. The latter case was a private action and contains a comprehensive discussion of the 
circumstances in which injunction may be granted. 

128 Discussed below. 

129 [2003] ATPR (Digest) 46–229. 

130 Hoy Mobile Pty Ltd v Allphones Retail Pty Ltd (No 2) (2008) 139 FCR 316 per Rares J. 
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F.  ‘Renegotiation’ of terms during the course of the franchise: The 
Allphones litigation 

1. Franchise 

Franchise relationships continue for a considerably longer period than retail leases. 

Given the relational nature of the franchise agreements, it is impossible to incorporate 

provisions applicable to every contingency. At times, due to unforeseen circumstances, 

or simply the realities of business, the agreement’s terms require renegotiation. In many 

franchise agreements, the franchisor may vary terms unilaterally. This is also the case 

with many retail leases. 

Recently, a high-profile series of cases involving Allphones (Retail) Pty Ltd, 

(‘Allphones’), a mobile telephone franchise, has required the Federal Court to examine a 

variety of issues regarding the franchising relationship and Section 51AC. The 

‘renegotiation’ of the terms upon which mobile telephones would be supplied to certain 

franchisees was the pivotal issue in Australian Competition and Consumer Commission 

v Allphones (Retail) Pty Ltd.131 The ACCC sought and obtained an injunction on the 

basis that Allphones’ conduct was, in all the circumstances, unconscionable. The 

Federal Court will consider the issue in 2010.132  

The ACCC’s concern was Allphones’ stated intention to allocate stock by favouring 

franchisees who adopted a new franchise agreement over those who were refusing to 

enter into the agreement. The new stock allocation policy gave preference to franchisees 

on the ‘New Franchise Agreement’: those who had signed a Deed of Release and 

entered into the new arrangements; and Allphones’ own stores.133 The first instance 

 

131 (2009) ATPR 42–274, (2009) 253 ALR 324. 

132 At this stage it is instructive to note that Allphones is a distributer and retailer of mobile telephone 
products. Allphones’ system is unique in that it deals with a variety of different carriers rather than 
following the usual arrangement where mobile telephone dealers contract to deal exclusively with a 
particular carrier. The litigation is set to explode in that a class action involving over 100 store 
owners is likely: Weimann v Allphones Retail Pty Ltd (No 3) [2009] FCA 1292; Weimann v 
Allphones Retail Pty Ltd (No 2) [2009] FCA 1230; Allphones Retail Pty Ltd (ACN 008 168 090) v 
Weimann [2009] FCAFC 135.  

133 In an amount over $30,000; but all stores habitually carried this much stock.  
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decision in Hoy Mobile Pty Ltd v Allphones (Retail) Pty Ltd was causing 

consternation,134 and a concerted effort was made to bring franchisees onto new 

agreements which minimised Allphones’ exposure to the ‘fallout’ from that 

judgment.135 Allphones claimed to have valid commercial reasons for the policy: for 

example, a need to allocate limited stock during busy periods, especially during 

Christmas and New Year On the other hand, the ACCC was concerned about 

Allphones’ discriminatory conduct in relation to franchisees on the old agreements and 

the use of pressure (refusal to supply stock in necessary quantities) to encourage 

franchisees to enter into the new agreement. In other words, Allphones were relying on 

their rights in relation to the distribution of stock to ‘persuade’ franchisees to forgo 

rights under the old franchise agreements. Several orders were obtained in 2008 and, 

after the ACCC alleged that Allphones had disregarded those orders, the injunction was 

sought as a matter of priority in January 2009. 

This situation is strikingly similar to Berbatis, where a lessee was compelled to 

relinquish the right to pursue a legal action as the ‘price’ of a new lease. Here, 

Allphones was attempting to compel franchisees to relinquish their rights under the old 

franchise agreements as the ‘price’ of retaining supply of stock.136 The ultimate 

 

134 The Australian Competition and Consumer Commission alleged Allphones has breached claims to its 
franchisees that it would share gross profits with them, operate its business as a partnership and work 
to maximise returns for it and its franchisees. It was also alleged that Allphones failed to pass on to 
franchisees bonuses and other incentives earned from carriers and equipment suppliers, doctored 
payment summaries from carriers before passing them on, and threatened to terminate franchise 
agreements or set up competing franchises.  

135 Hoy will be discussed in detail below.  

136 At [139] Foster J summarised the ACCC’s argument thus:  

In effect, the contention of the Australian Competition and Consumer Commission is that, in 
the context in which Allphones’ conduct took place, the threat to exercise the contractual and 
practical powers of control over stock enjoyed by Allphones vis-à-vis its franchisees for a 
reason which is not legitimately connected to the requirements of the business as a whole, 
constituted unconscionable conduct. The Australian Competition and Consumer Commission 
argued that, in the present case, there was an actual exercise or a threatened exercise of those 
powers for such a purpose in that the motivation and objective of Allphones in engaging in the 
conduct of which complaint is being made was to pressure and bully franchisees engaged 
under the old franchise agreement into giving up their rights rather than to allocate rationally 
and fairly such stock as there was in the system on a basis which reflected the legitimate 
business needs of the system as a whole and of the individual stores comprising that system. 
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decision will be compelling because the court may need to decide between a Berbatis 

approach, which was decided under s51AA, not 51AC, and similar circumstances 

falling under Section 51AC. The decision in Berbatis could have been quite different if 

decided under Section 51AC,137 if there had been recourse to the factors in Section 

51AC(3) and a more flexible interpretation of unconscionable conduct. There has been 

confusion about the scope of ‘unconscionable’ in the context of Section 51AC, and 

courts have generally adopted a restrained interpretation. At issue will be whether a 

different result to Berbatis will be reached where the ‘dictionary’ definition of 

unconscionable is utilised rather than the interpretation adopted by the High Court  – or, 

even with this ‘ordinary’ interpretation, if the result will be the same, given what is and 

is not regarded as acceptable in a commercial context. 

2. A Berbatis approach to Allphones 

In Australian Competition and Consumer Commission v C.G Berbatis (Holdings) Pty 

Ltd,138 the majority of the High Court were of the view that the landlord had gone 

further than was necessary to assist the tenant. The lessor was not under any obligation 

to grant a new lease. The release was a condition of the creation of the new legal right, 

the new lease. This is similar to the findings in Samton, where the condition imposed 

was the payment of a large sum of money (rather than forgoing a legal right) as the 

price of the new lease. In comparison, in Allphones, the rights under the ‘old’ franchise 

agreement meant franchisees who had legal rights against Allphones. Allphones were 

seeking the franchisees’ agreement to enter into Deeds of Release and ‘new’ franchise 

agreements to avoid liability under the old agreements. Rather than withholding a new 

and much desired lease, as was the case in Berbatis, Allphones was threatening to 

withhold stock. 

 

137 E Webb, ‘David and Goliath – Now Playing Again at a Shopping Centre near You’ (2001) 9 
Australian Property Law Journal 117.  

138 (2003) 203 CLR 51. 
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It seems that the ultimate decision in Allphones will necessitate an examination of, and 

choice between, the reasoning of Kirby J in the High Court and French J139 at first 

instance, and the majority’s conclusions in Berbatis. While Berbatis addressed s51AA 

and Allphones Section 51AC, the similarity between the cases will necessitate a finding 

which, one way or another, will mould future interpretation of Section 51AC. 

In a 4:1 majority the High Court in Berbatis concluded that the tenants were not in a 

position of special disadvantage during the negotiations with the landlord for the 

renewal of the lease; nor was the conduct of the landlord unconscionable. In the Chief 

Justice’s view, good conscience did not require the lessor to permit the lessees to isolate 

the issue of the lease from the issue of the claims: ‘[i]t is an everyday occurrence in 

negotiations for settlement of legal disputes that, as a term of a settlement, one party 

will be required to abandon claims which may or may not be related to the principal 

matter in issue...that is the stuff of ordinary commercial dealing. What is relevant to a 

commercial negotiation is whatever one party to the negotiation chooses to make 

relevant.’140 In considering a request from a tenant for an extension of the lease, the 

landlord was entitled to have regard to existing disputes with that tenant in determining 

whether, and on what terms, the landlord would agree to the request. The tenants’ 

dilemma was that they could not pursue two commercial interests at the same time, the 

 

139 In ‘Curbing Unconscionability: Berbatis in the High Court of Australia’(2004) 28 Melbourne 
University Law Review 203, 239, Professor Bigwood notes:  

At this stage, the Roberts, given their lack of opportunity for reflection on the matter, had ‘little 
option’ but to sign on the day if they did not want the sale of their business to fall through 
again. The reasoning of French J appears to involve a judgment that it was wrong for the 
lessors to relate the matter of the lessees’ claims to the matter of their request for a renewal of 
the lease. Why this is so was not explained. It formed a crucial part of the reasoning of 
French J and, in my view, cannot be sustained. French J spoke of the lessors using ‘[their] 
bargaining power to extract a concession [that was] commercially irrelevant to the terms and 
conditions of any proposed new lease.’ A number of observations may be made about that. 
Parties to commercial negotiations frequently use their bargaining power to ‘extract’ 
concessions from other parties.  

140 (2003) 214 CLR 51, 65.  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2028%20%281%29%20MULR%20203
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%2028%20%281%29%20MULR%20203
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outgoings claim and obtaining a new lease – a predicament not unique in commercial 

life.141 

Similarly, Gummow and Hayne JJ were of the view that the tenant’s lack of a right to 

renew the lease did not amount to the requisite disadvantage such that it affected their 

ability to make a judgement, to drop the outgoings claim in order to enter into the new 

lease, in their own best interests.142 Callinan J too took such a view, noting, ‘There is 

nothing special about a situation in which a tenant without an option is anxious to obtain 

a fresh lease, and the landlord, conscious of that anxiety, utilises it to obtain a business 

advantage, whether by way of a higher rent or otherwise.’143 

Kirby J’s powerful dissent in Berbatis144 takes on a new complexion in light of 

Allphones. His Honour took a wider and, I suggest, more commercially realistic, view 

of the circumstances of the case than that taken by the other members of the High 

Court.145 There should have been no impediment to the grant of a new lease; indeed, it 

would have been advantageous to the landlord for this to occur for a number of reasons, 

not the least of which was the fact that a number of shops in the centre were already 

empty and the tenants were offering the landlord continuity of occupation, for that shop 

at least, through the presentation of a viable purchaser for their business. Neutralising 

these particular tenants would not make the outgoings litigation ‘go away’ because 

several other tenants in the centre were involved and would proceed with the litigation. 

 

141 (2003) 214 CLR 51, 65.  

142 (2003) 214 CLR 51, 75.  

143 (2003) 214 CLR 51, 114:  

It seems to me that it is perfectly open however to describe the withdrawal from litigation as 
part of the price of the grant of a new lease which an owner was in no way obliged to grant, as 
a not unreasonable quid pro quo. Whenever parties are in a business relationship with each 
other and they fall out over an aspect of that relationship, it will generally not be unreasonable 
or indeed unconscionable for them to seek to insist upon their legal rights, or to require that 
one party give up some right in exchange for the conferral of a new right upon that party.  

144 (2003) 214 CLR 51, 79. 

145 The approach of the majority in Berbatis has been described by Professor Bigwood as ‘an overly 
caricatured conception of free competitive bargaining enterprise’. Bigwood, above n 139, 215.  
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On the other hand, the landlord had decided to use the tenant’s particular circumstances 

and pressing personal need to sell the business to extract a concession. This conduct in 

these circumstances, and the landlord’s actions in belatedly and surreptitiously 

reinserting the release clause, had  

all the hallmarks of a well-tuned demand, imposed by those with proportionately greater 

economic power to take advantage of the vulnerable position that the Roberts found 

themselves in, given the course of dealings and their commercial, financial and personal 

circumstances at the time.146 

3. The ACCC case in Allphones 

Given the similarities to the facts of the Berbatis decision to those in Allphones, it is 

interesting that the ACCC intends to pursue the issue of whether the exercise of a legal 

right to engineer a desirable commercial result for one party can, in appropriate 

circumstances, contravene Section 51AC. Although the injunction is only a first step, 

the ultimate decision in Allphones promises to be of considerable importance to the 

jurisprudence on Section 51AC; therefore it is useful to examine the facts of Berbatis 

and Allphones in light of the use of the dictionary meaning of ‘unconscionable’, the 

factors in Section 51AC(3) and the more recent authorities. 

In Allphones the ACCC will not have to encounter the ‘special disadvantage’ hurdle 

from Berbatis. Under the equitable doctrine, which was held to be applicable to s51AA, 

the aggrieved party must demonstrate that they were labouring under a special 

disadvantage such that they were unable to make a judgement as to their own best 

interests. In Berbatis, as the tenants were only too well aware of what their options, or 

lack thereof, were, they were not under such a disadvantage. Pursuant to Section 51AC, 

 

146 Kirby J noted at 88: 

It is true that the respondent owners of the shopping centre were not obliged to extend the 
Roberts’ lease in such a way as to protect their goodwill and thus afford the Roberts a sellable 
business However, this fact masks the realities of the economic and litigious positions in which 
the Roberts and the owners respectively found themselves...It is the particular circumstances of 
the relationship and conduct in question that need to be examined. (my emphasis)  
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this threshold step seemingly is not required and will not be relevant in the Allphones 

scenario. 

It is crucial that members of the High Court in Berbatis differed as to the meaning of 

unconscionable conduct in the context of s51AA. The majority regarded the meaning as 

a legal term, whereas Kirby J noted that the dictionary meaning was appropriate. Since 

2003 there has been much discussion as to the appropriate standard with, it seems, the 

latter view prevailing. It has been noted that conduct must involve notions of serious 

misconduct or something which is so clearly unfair or unreasonable that the actions of 

the alleged contravener show no regard for conscience and are irreconcilable with what 

is right or reasonable.147 Some courts have sought to place an additional gloss on the 

dictionary interpretation by requiring a high degree of moral obloquy.148 Reference can 

be made to the factors in Section 51AC(3) when determining whether conduct is 

unconscionable. 

G. The vulnerability of lessees and franchisees 

There is generally a significant inequality of bargaining power149 between landlords and 

tenants, and franchisors and franchisees. This may include, but is not limited to, the 

special disadvantages recognised under the equitable doctrine. During the course of a 

lease or franchise such inequality may be more pronounced and of more significance at 

different times. For example, the strength of the bargaining position of the lessor or 

franchisor and the vulnerability of a sitting tenant/franchisee increases as the end of the 

lease term draws near, particularly in circumstances where, as in Berbatis, the tenant 

 

147 In Hurley v McDonald’s Australia Ltd (2000) ATPR 41–741 at [21]–[22] Heerey, Drummond and 
Emmett JJ said that for conduct to be regarded as unconscionable, serious misconduct or something 
clearly unfair or unreasonable had to be demonstrated. They found that the term carried with it the 
meaning given by the Shorter Oxford English Dictionary: ‘actions showing no regard for conscience, 
or that are irreconcilable with what is right or reasonable’, relying on Qantas Airways Ltd v Cameron 
(1996) 66 FCR 246 at 262. See too Selway J in Australian Competition and Consumer Commission v 
4WD Systems Pty Ltd (2003) 200 ALR 491, [183]–[185] and Sundberg J in Australian Competition 
and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 104 FCR 253, 264. 

148 But in this respect note Canon Australia v Patton (2007) 244 ALR 759, [4] per Basten JA.  

149 Section 51AC(3)(a). 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282007%29%20244%20ALR%20759
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may be seeking another term or wishes to sell the business.150 As evidenced in 

Allphones, however, such inequalities are not limited to the end of the lease, and the 

power imbalance may continue to have an impact throughout the term of the lease or 

franchise.151 This is especially the case in matters involving the supply of stock; 

although the business itself could continue for the period of the franchise agreement, the 

reality is that without sufficient stock it would be unable to satisfy consumer demand 

and would eventually cease to function. 

If a lessor does not renew a lease the sitting tenant’s business is effectively finished. Not 

only does the business face closure, but such action effectively prevents any sale of the 

business, as no prospective purchaser would purchase the business without some 

guarantee of tenure. In an Allphones-type situation, depriving the franchisee of stock is 

tantamount to suffocating the business. In Berbatis the respondents used the fact that the 

leases were coming to an end and that the Roberts needed an extension of the lease in 

order to sell their business, to impose a condition that the tenants discontinue their legal 

action.152 In Allphones the franchisor was using its power over the supply of stock until 

the franchisees agreed to enter into the new agreement. 

Another consideration is the assessment of whether terms imposed upon the lessee have 

any reasonable relation to business risks.153 In Berbatis it was certainly in the interests 

of the lessor that the tenants discontinue their legal action. However, is placing such a 

condition on the tenants as the price of having their leases extended ‘reasonable’ and in 
 

150 Indeed, French J noted at first instance in Berbatis: 

[A] tenant operating a small business with a limited opportunity to sell may be in a particularly 
vulnerable position and approaching the level of disadvantage which a landlord may not 
exploit. 

151 For example, relocation in the event of a break or relocation clause or the supply of stock. 

152 Recall too that in Samton the Ranaldis were in an even worse position in that they did not have a lease 
at all. The lease had expired, the option had not been exercised and they faced losing their business 
and home. The inequality of bargaining power was enormous even considering that the respondents 
were reluctant to litigate. On the facts the court held that the Ranaldis were at a special disadvantage 
vis-a-vis the respondents. It would appear that had s 51AC(3)(a) been operational the court could 
have paid heed to the inequality of bargaining power between the respondents and the Ranaldis. 

153 Section 51AC(3)(b). 
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the supplier’s ‘legitimate’ interest? On one hand, it is not reasonable for a party to 

prevent the valid exercise of a tenant’s legal rights through the threat of the lease not 

being extended. On the other hand, Gleeson CJ was adamant that in commercial 

negotiations anything regarded as relevant was relevant. Perhaps the crux of the issue is 

the need for clarification of legitimate commercial interest. One of the troubling things 

about Berbatis is that, while it would have been beneficial to a point to have the tenants 

forgo the relatively small amount of money owing to them over the outgoings, it was 

surely far more against the landlord’s best interest to lose a stable tenant in a shopping 

centre which was not particularly successful, was losing tenants and in which a number 

of shops stood empty. The High Court seems to have adopted a short-sighted approach 

which did not look at the full commercial picture. It is suggested that Section 

51AC(3)(b), and Section 51AC(3) generally require a wider, more commercially 

balanced assessment, such as that proffered by Kirby J. In Allphones, there seems to be 

a stronger argument for legitimate commercial purposes than in Berbatis. Allphones 

were undermining their franchisees. Franchisees could sue Allphones for the unpaid 

commissions, as Mr Hoy had done successfully at first instance. By relying on a legal 

right regarding supply, Allphones attempted to avoid these consequences. 

This should be considered in two ways: the ‘reasonableness’ and ‘legitimacy’ of using 

such tactics to escape likely civil liability and whether, given the objectives of Section 

51AC, this should be permissible. The first consideration is whether it is appropriate 

that a party can avoid legal liability in this way. It seems so: deeds of release are 

commonplace and, in order to avoid litigation which in all likelihood they would lose, 

would seem to be in Allphones’ best, if not ‘pure’, legitimate interests. Again, this can 

be likened to Berbatis: it was in the interests of the lessor to impose the condition to 

discontinue the legal action against the lessee as the ‘price’ of the new lease. But in the 

light of the object and purpose of Section 51AC, in what context are we to assess 

reasonableness and legitimacy? If the context is solely the lessor’s or franchisor’s 

perspective, almost anything would be appropriate. But if it is considers the relationship 

between the parties from a perspective of ‘fairer’ business conduct, quite a different 

result is achieved. 
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Section 51AC(3)(d) considers whether any undue influence or pressure was exerted, or 

any unfair tactics were used, by the supplier against the business consumer. Reference 

to undue influence appears to be linked to the principles of the equitable doctrine:154 a 

lessor should not adopt coercive forms of conduct which amount to physical or 

economic threats or compulsion, or which deprive the lessee of any meaningful choice. 

This seems to be exactly what occurred in Allphones: an email was sent to franchisees 

one day before the proposed restrictions would commence.155 The businesses were 

coming into a busy period. The conduct was clearly coercive and was alleged to be 

bullying. The conduct of the directors and the attitude of the staff when addressing 

franchisee concerns appeared to confirm this allegation. There was no practical 

justification for the restrictions except, as the ACCC alleged, to force the franchisees to 

adopt the new agreements. In reality it was a case of ‘take it or leave it’. In Berbatis, 

Kirby J made much of the use of the element of surprise in reinserting the term 

regarding the legal action; His Honour referred to the matter as having the hallmarks of 

a ‘well tuned demand’,156 but ultimately in Allphones, the right to supply stock rested 

with the franchisor. A discretionary element is necessary in the course of business 

transactions and in some views the conduct could be justified as it freed the franchisor 

of liability from potential franchisee claims. 

Another relevant consideration is the amount for which and the circumstances under 

which the consumer could have acquired the identical or equivalent goods or services 

 

154The terms ‘pressure’ and ‘unfair tactics’ suggest that s 51AC(3)(d) is applicable to broader categories 
of conduct than that limited to undue influence. Examples of unfair tactics in relation to other 
legislation have been held to include psychological pressure, the absence of reasonable standards of 
business morality and misleading conduct.  

155 The immediate cause of the Australian Competition and Consumer Commission’s concerns reflected 
in the claim for interlocutory relief made by it on 31 October 2008 was the sending by Allphones of 
an email dated 20 October 2008 to its franchisees, and subsequent conduct by Allphones in 
threatening to ration stock to some of its franchisees. In that email, so it was submitted, 
Allphones threatened to ration or withhold stock to franchisees in an endeavour to pressure or bully 
franchisees who were then engaged under what was called in the evidence the old franchise 
agreement into agreeing to terminate that agreement and enter into a new franchise agreement with 
Allphones as well as to provide a release in favour of Allphones in respect of past breaches by 
Allphones of their existing franchise arrangements. 

156 (2003) 214 CLR 51, 93. 
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other than from the corporation.157 The supply of stock is the lifeblood of a business. 

On the facts of Allphones, it is uncertain whether the franchisees could have sourced 

stock from elsewhere; this seems unlikely given Allphones’ arrangements with the other 

providers. Moreover, time was against the franchisees as stock was being withheld at a 

crucial time of year. 

The parallel for lessees is that location is lifeblood. This issue has been a point of 

contention for several years in leasing matters. The traditional view is that the landlord 

is not under any obligation to the lessee regarding occupation of premises upon expiry 

of the lease, and that businesses can simply ‘vote with their feet’ and move to another 

location.158 This is unrealistic. A consideration of the nature of retail businesses means 

that location is, far more often than not, pivotal to the success of a business. More 

recognition of the financial and logistical realities of retail leasing, as was shown in 

Kirby J’s judgment in Berbatis and more recently Gordon J’s decision in Dukemaster, 

would be welcome. The reality in both cases was that it would have been almost 

impossible in the circumstances to obtain supply or premises elsewhere. 

Section 51AC(3)(f) would certainly seem to be triggered in Allphones. The targeted 

franchises were treated in a way that was different from and less favourable than other 

business consumers in a similar position. The discrimination was obvious; indeed it was 

used deliberately and quite openly to encourage compliance. From a leasing 

perspective, if Berbatis had been considered under Section 51AC, if tenants who were 

not involved in the legal action were having their leases extended without difficulty 

while the tenants involved in the legal action were being refused lease extensions unless 

legitimate legal claims were not pursued, it would seem that there was discrimination 

between tenants, a factor to consider in relation to an allegation of unconscionable 

conduct. 

 

157 Section 51AC(3)(e). 

158 For example, this comment was made recently by the Productivity Commission in The Market for 
Retail Tenancy Leases in Australia, above n 72, 115.  
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Again, the issue is uncertain because on one hand there may be good reasons for 

treating franchisees or lessees differently: for example, some may have more financial 

security or a longer course of dealing. But is it permissible to discriminate in order to 

‘force’ a concession from the other party? Under the general law, for the most part, the 

answer is a resounding yes, but Section 51AC may be another story. It is clear that 

under Section 51AC commercial parties are free to pursue their own self-interest; on the 

face of it, this would include imposing such conditions. However, if the purpose of 

Section 51AC is to address the imbalance between businesses and curb the excesses of 

some business conduct, such tactics and discrimination may not be sanctioned. 

Foreseeable risks to the business consumer from the suppliers’ intended conduct are 

another relevant consideration.159 In both Berbatis and Allphones, the foreseeable 

consequences were dire: if the lease was not renewed the business could not be sold; if 

the franchisees could not obtain stock they would be diminished. Interestingly, the 

Berbatis view that the grant of the new lease was effectively a lifeline for the lessees 

could be applied in Allphones. The franchisor had discretion as to how it allocated its 

stock. It put a condition on that allocation: agreeing to the condition that freed up the 

stock, another ‘lifeline’ for the franchisees. 

A reluctance or refusal to negotiate is another factor to consider when assessing whether 

conduct is unconscionable under Section 51AC.160 Although this provision would 

commonly be utilised in examining conduct in the negotiation stage, it is also relevant 

to negotiation to ensure the further performance of the lease through the negotiation of 

relocations, assignments, changes of use and options. In Berbatis the respondents would 

not negotiate beyond a particular point: either the lessees did not proceed with the legal 

action or they did not get a new lease. In Allphones there was no negotiation unless the 

franchisees agreed to the new terms. This case also highlights the risks with unilateral 

variation clauses, because even though this was not an issue on the facts of Allphones, it 

 

159 Section 51AC(3)(i). 

160 Section 51AC(3)(j).  
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underlines the power of the franchisor or lessor to ‘change the rules’ during the 

performance of a contract. 

Finally, the conduct in both Berbatis and Allphones would seem to offend notions of 

good faith. Good faith is a relatively new concept in Australian law and as yet has not 

been defined for the purposes of Section 51AC. In South Sydney District Rugby League 

Football Club Ltd v News Ltd,161 Finn J noted in the context of the implied duty that: 

recent decisions suggest that the implied duty of good faith and fair dealing ordinarily 

would not operate so as to restrict decisions and actions, reasonably taken, which are 

designed to promote the legitimate interests of a party and which are not otherwise in 

breach of an express contractual term.  

Given this, does it demonstrate an absence of good faith on the part of the lessor in 

refusing to grant a new lease unless threats of legal action are discontinued? If we are to 

adopt Finn J’s view, in Section 51AC(3)(b) it will be necessary to ask whether the actions 

are in fact reasonable and designed to pursue legitimate interests. Again, threatening a 

tenant with the closure of their business unless legal action is discontinued appears to 

infringe the spirit of the provision, as does refusing to supply stock unless the franchisee 

agrees to enter into a new agreement which would absolve the franchisor of legal liability. 

The ultimate decision in Allphones will be vital in determining the scope and, perhaps, 

the future development of Section 51AC. The similarities between Allphones and 

Berbatis are striking, and although Berbatis dealt with s51AA, many of the comments 

in the case reflect the court’s general views on issues of business conduct. These views 

could be carried through to an interpretation of Section 51AC. It will be crucial for the 

court to make clear what they are seeking: a workable evolving section which can 

address issues of questionable business conduct, or a restrained ‘caricature’. If conduct 

is not found to be unconscionable under Section 51AC, it is difficult to see in what 

circumstances it would. Foster J162 noted that ‘[o]ne way of testing the matter in issue is 

to ask the question: would the Baker email have been sent and would the alleged 

 

161 (2000) 177 ALR 611, 696. 

162 At [140]. 
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conversations have taken place if Allphones was not at the very same time that these 

events took place, seeking to pressure franchisees under the old agreement to migrate to 

the new arrangements.’ His Honour acknowledged that the ACCC (and, it seems, Foster 

J) shared this view, and that the answer was no. If a similar question were asked in 

relation to Berbatis: that is, whether a new lease would have been refused if the lessor 

was not seeking to pressure the lessee into agreeing to forgo their legal action, the 

answer would be the same. 

H.Examples of vulnerability  

1. Termination cases 

(a) Overview 

Until Allphones the most significant cases involving Section 51AC and franchising 

involved termination. Several allegations of unconscionable conduct have been made 

regarding attempts by franchisors to terminate franchises. Interestingly, although only a 

handful of cases have been successful there are certain similarities in the judges’ 

deliberations: in particular, a consideration of the continuing nature of the transaction 

and the importance of trust and confidence in a franchising relationship. These factors 

should also be a consideration in retail leasing matters; and such an interpretation is in 

keeping with the rationale for Section 51AC. 

(b) Garry Rogers 

The first decision to consider Section 51AC and termination in the context of a system 

akin to a franchise was Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd,163 

a case involving a motor vehicle dealership.164 

 

163 (1999) ATPR 41–703. 

164 Garry Rogers Motors (Aust) Pty Ltd (Garry Rogers) was an authorised dealer on behalf of Subaru 
(Aust) Pty Ltd (Subaru). Subaru’s standard franchise agreements were for a period of three years, 
terminable on 32 days’ notice. In Garry Rogers’ case, the agreement was not renewed after a second 
term but the dealership continued on the same terms and conditions as the previous agreements. 
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The relationship between the parties deteriorated after Subaru introduced a 

‘revitalisation’ program which aimed to enhance its dealer image. Garry Rogers initially 

refused to comply with the program. Soon after, the franchise was terminated on one 

year’s notice. Faced with the prospect of termination, Garry Rogers agreed to comply 

with the program but Subaru refused to withdraw the termination. The franchisee 

contended that Subaru’s conduct was unconscionable because there had been a failure to 

provide written reasons for termination (a requirement of the Franchising Code)165 and 

Subaru had refused to withdraw the termination notice following the franchisee’s 

agreement to comply. 

Justice Finkelstein concluded the conduct was not, in the circumstances, 

unconscionable. While the Code had not been complied with, Garry Rogers was fully 

aware of the reasons for the termination, and a termination in such circumstances was 

not unconscionable. His Honour paid heed to the ‘relationship’ between franchisors and 

franchisees and noted the importance of the underlying trust and confidence between the 

parties, noting that 

whilst it was not obliged to adopt the Six-Star Program, that is, it was not contractually 

obliged to do so, its failure to adopt the program and its criticism of certain aspects of the 

program could reasonably be regarded by the first respondent as an indication that the 

applicant was not willing to act in the best interest of the first respondent and of the 

dealership group as a whole. No doubt this led to a loss of confidence in the applicant. 

That loss of confidence would not necessarily be overcome by a change in attitude on the 

part of the applicant. Many relationships can only operate satisfactorily if there is mutual 

confidence and trust. Once that confidence has broken down the position is not easily 

restored. It is not unconscionable to terminate a relationship where that trust and 

confidence has been undermined.’ 

Interestingly, Garry Rogers also argued that the franchisor was in breach of an implied 

duty of good faith, and by implication, had offended Section 51AC(3)(k). While 

recognising that a duty of good faith could be implied in commercial contracts, it was 

held that such a term would involve a prohibition of capricious conduct and would not 
 

165 Clause 22.  
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operate so as to restrict a party’s legitimate business interests. The franchisor could treat 

Garry Rogers’ conduct as contrary to those interests. 

(c) Simply No Knead 

Soon after, in Australian Competition and Consumer Commission v Simply No-Knead 

(Franchising) Pty Ltd,166 Simply No Knead Pty Ltd (SNK), a home bread-making 

franchise, was alleged by its agents to have engaged in a litany of undesirable business 

practices. The ACCC claimed that the conduct was unconscionable167 pursuant to 

Section 51AC and included the franchisor’s refusal to,, inter alia, provide disclosure 

documents, deliver essential supplies to franchisees because they (the franchisees) had 

refused to pay for unordered, and over-supplied, products, deliver up a diary containing 

customer lists, provide stock figures, and meet with the franchisees to try to resolve the 

issues in dispute. SNK was also found to have competed with its franchisees and on-

sold franchises within designated territories. There was evidence of harassment and 

abuse of franchisees. Sundberg J held that, overall, SNK’s conduct disclosed ‘an 

overwhelming case of unreasonable, unfair, bullying and thuggish behaviour in relation 

to each franchisee that amounts to unconscionable conduct by [Simply No-Knead] for 

the purposes of Section 51AC’.168 

His Honour continued that certain aspects of its conduct ‘intended to cause the 

franchisees to terminate or not renew their franchise agreements’ were unconscionable 

within the meaning of Section 51AC.169 The unfortunate thing about the SNK case is 

that, although it provided an example of, and one of the earliest comprehensive 

discussions of, the operation of Section 51AC, the conduct was so blatant and egregious 

 

166 (2000) 104 FCR 253. 

167 The business had been wound up by the time the matter reached the courts, but the ACCC continued 
its pursuit of the managing director.  

168 (2000) 104 FCR 253, [51]. 

169 The managing director was knowingly concerned in the conduct of the franchisor under s 75B(1)(c).  
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that it is of little assistance in assessing more common instances where the nature of the 

conduct is not as apparent. 

(d) Automasters 

Automasters Australia Pty Ltd v Bruness Pty Ltd170 involved the termination of a 

franchise agreement because of the franchisee’s alleged failure to comply with the 

franchisor’s document management system. Automasters’ conduct included the service 

of notices of default and termination despite an acknowledged problem with the system, 

a refusal to negotiate or attend mediation, a contravention of the Franchising Code of 

Conduct, and the commencement of court proceedings to force the franchisee to cease 

trading. Justice Hasluck held that there had been a breach of the express good faith 

obligation in the franchise agreement and that the franchisor’s conduct was 

unconscionable. His Honour was of the view that, in seeking to terminate the franchise, 

Automasters were not acting in a way that was reasonably necessary to protect their 

legitimate business interests, and that the end result of Automasters’ conduct was to 

cause considerable damage to Bruness’ business. The conduct of the franchisor was 

capricious and unreasonable, lacked good faith and had an element of oppression to 

it.171  

(e) 4WD Systems  

The franchisee was unsuccessful in ACCC v 4WD Systems Australia Pty Ltd172 (4WD), 

which involved a business selling and fitting four-wheel drive vehicle accessories. The 

ACCC commenced proceedings against 4WD alleging, inter alia, unconscionable 

conduct and contravention of the Franchising Code. The impugned conduct involved a 

series of misrepresentations as to the nature and prospects of the franchise and its 

products, refusal to deliver stock ordered by franchisees, delivering poor quality or 

 

170 [2003] ATPR (Digest) 46–229. 

171 [2003] ATPR (Digest) 46–229.  

172 (2003) 200 ALR 491. 
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damaged stock which could not be fitted to vehicles,173 refusing to provide refunds for 

damaged stock and selling products within the franchisees’ exclusive territories. The 

ACCC was successful in establishing breaches of s52, 53(eb) and the Franchising Code. 

However, the conduct was held not to be unconscionable pursuant to either Section 

51AC or 51AA. Justice Selway considered the evidence and concluded that the conduct, 

even ‘in all the circumstances’,174 was not unconscionable. After noting that Section 

51AC does not operate as a general ‘catch-all’ provision, his Honour concluded that to 

establish a contravention of Section 51AC it was necessary to show that the conduct 

was so unacceptable that it could properly have been described as unconscionable. This 

would necessitate more than merely misleading or deceptive behaviour and, ordinarily, 

would entail some moral fault or responsibility occasioned by a deliberate, or at least 

reckless, act.175  

(f) The Silver Fox case 

The unfortunate experiences of franchisees who entered into agreements for a business 

in a new shopping centre were considered in The Silver Fox Co Pty Ltd as Trustee for 

the Baker Family Trust (CAN 083 629 225) v Lenard’s Pty Ltd.176 The projections made 

by the landlord’s representative regarding the desirability of the location, anticipated 

turnover and profit were questionable, and the business suffered financial difficulties 

from the outset. When the cash flow did not reach anticipated figures, the franchisees 

used an inheritance and their superannuation to try to keep the business afloat. Although 

turnover started to increase, the franchisor terminated the franchise agreement because 

of unpaid franchise and royalty fees. The franchisees alleged, inter alia, that the 

franchisor’s conduct in terminating the franchise was unconscionable because the 

 

173 Thus necessitating the franchisees to refund monies paid to customers. 

174 The ACCC submitted that in order to determine its claim of unconscionable conduct it was necessary 
for the Court to consider ‘all of the circumstances’, and listed some 10 pages of ‘circumstances’ for 
consideration. 

175 O’Malley Nominees Pty Ltd v Shawtec Pty Ltd [2007] WADC 88 at [22], referring to Australian 
Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491. 

176 (2004) ATPR 42–024.  
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franchisor was aware of the problems relating to turnover and of the franchisee’s 

resulting difficulties, but chose to terminate the agreement at a time when the turnover 

started to increase.177 While the franchisees were successful in establishing 

contraventions of s52 and damages were awarded for financial loss and psychological 

injury, the claim under Section 51AC was dismissed. It was held that termination of the 

franchise agreement was not unconscionable as the franchisee’s defaults under the 

agreement had been ongoing for many months.178  

(g) Some consolidation  

To date, franchise termination cases exhibit a number of similarities. There is an 

emphasis on the rights of the franchisor under the contract and the rights of a franchisor 

to protect its own legitimate interests: it is not unconscionable for a franchisor to 

terminate an uncooperative179 or under-performing franchisee.180 On the other hand, 

where the franchisor exhibits an ulterior motive such as the desire to force termination 

or non-renewal of franchises by deliberately engaging in malevolent behaviour,181 or 

ignoring reasonable options to reach agreement and engaging in conduct motivated by 

malice,182the conduct is generally held to be unconscionable. Few of the decisions have 

paid close heed to the elements of Section 51AC(3), although several have made 

reference to the good faith provision in the context of Section 51AC and also to the 
 

177 It was also alleged that the franchisors made false and misleading representations in the disclosure 
documents contrary to s 52 of the Act, namely that the site of the shop had been carefully chosen 
(‘the site quality representation’), and that the business would be capable of producing a net 
operating profit associated with a weekly turnover over $8,000 and a realistic return on investment 
(‘the sales–profitability representation’) provided that the franchisees complied with the prescribed 
system.  

178 Although the concept of unconscionability under s 51AC of the Act was wider than the concept of 
unconscionable conduct within the meaning of the unwritten law in s 51AA. 

179 Thorne v Literacy Circle Pty Ltd [2009] FMCA 621. 

180 The Silver Fox Co Pty Ltd as Trustee for the Baker Family Trust (CAN 083 629 225) v Lenard’s Pty 
Ltd (2004) ATPR 42–024.  

181 Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd (2000) 
104 FCR 253.  

182 Auto Masters Australia Pty Ltd v Bruness Pty Ltd [2003] ATPR(Digest) 46–229. 
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implied duty. It seems this is in deference to the necessity for trust and confidence 

between parties to a franchise agreement.183 

2. The ‘last word’ in relation to franchises and unconscionability - Hoy 
Mobile Pty Ltd v Allphones Retail Pty Ltd.184  

Hoy Mobile addresses issues of termination: specifically, whether a franchisor, in 

breach of the franchise agreement, is free to terminate. The case raises the potential for 

Section 51AC to be utilised in a broad interpretation of ‘in all the circumstances’. At 

issue was whether a franchisor (or lessor) can lose the right to terminate through its own 

unconscionable conduct. 

(a) The first instance decision - Hoy Mobile Pty Ltd v Allphones (Retail) Pty Ltd185 

Mr Hoy was an Allphones franchisee. The relationship between Mr Hoy and Allphones 

was described, aptly, as ‘dysfunctional’.186 Relations between the parties were strained 

and disputes arose over the payments and commissions paid by Allphones to Mr Hoy’s 

business. As events transpired, it was concluded that Allphones’ conduct in relation to 

the commissions was dishonest and deprived franchisees, including Mr Hoy, of monies 

rightfully owed to them. On the other hand, Mr Hoy ‘unlocked’187 mobile phones and 

took undisclosed profits from the sale of these phones, conduct which was found by 

Rares J at first instance to amount to ‘fraud’. Upon discovering this activity, Allphones 

sought to terminate the franchise pursuant to an express termination clause, 9.3 (viii). At 

first instance Rares J held, inter alia, that Allphones’ express power to terminate 

 

183 Auto Masters Australia Pty Ltd v Bruness Pty Ltd [2003] ATPR(Digest) 46–229.  

184 [2009] HCA Trans 325.  

185 Hoy Mobile Pty Ltd v Allphones Retail Pty Ltd (No 2) (2008)139 FCR 316 per Rares J and on appeal 
Allphones Retail Pty Ltd v Hoy Mobile Pty Ltd (2009) ATPR 42–294.  

186 Hoy Mobile Pty Ltd v Allphones Retail Pty Ltd (No 2) (2008) 139 FCR 316, [9]. 

187 Unlocked phones would not usually be connected to a plan on which MTSC or MTAC or other 
commissions for sale of air time would be payable: Hoy Mobile Pty Ltd v Allphones Retail Pty Ltd 
(No 2), [423]. 
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because of that fraud could not be exercised because a party which had repudiated an 

agreement, as it was held Allphones had done through its behaviour over commissions, 

was not entitled to exercise an express power under the same agreement. Such rights 

could only be exercised by parties who were ready, willing and able to perform that 

agreement. Rares J went on to find that Section 51AC was triggered because of 

Allphones’ conduct generally: the non-payment of commissions together with other acts 

of bullying and oppressive conduct canvassed in the case made it unconscionable for the 

termination to proceed; an injunction could be obtained under s87 to prevent the 

termination. 

This is an interesting interpretation. As the termination issue was examined separately, 

the matter could have been decided at that point.188 But Rares J was clearly looking at a 

wider reach for Section 51AC, one which took into account, but could override, the 

express terms of the contract. His Honour noted189 that 51AC permits the Court to take 

a broader view of the whole of the relationship and assess conduct in that broader 

context. That context included Allphone’s breaches of the franchise agreement and 

other conduct engaged in by Allphones. His Honour concluded: 

Allphones was not willing to carry out the franchise agreement honestly or in good faith 

according to its terms. Both parties have been in default of their obligations, both 

contractual and moral, towards one another in the conduct of the relationship. I have had 

regard to all of the circumstances, including Allphones ’ conduct leading up to the notice 

of intention to terminate, and the consequences on Hoy Mobile of a termination. I am of 

the opinion that it would be unconscientious for Allphones to insist upon its strict legal 

rights to force an immediate termination in all the circumstances where the performance 

of its own obligations under the franchise agreement has been lamentably and 

dishonestly short of the standards that it ought to have followed. It engaged in unjustified 

bullying and oppressive conduct 190 (my emphasis). 

 

188 Indeed on appeal it was queried why resort was had to Section 51AC at all: Allphones Retail Pty Ltd v 
Hoy Mobile Pty Ltd (2009) ATPR 42–294, [24].  

189 (2009) ATPR 42–294, [419].  

190 (2009) ATPR 42–294, [427].  
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On appeal it was noted regarding this statement: 

[i]t is, I think, impossible to read this other than as a finding that the decision to terminate 

pursuant to cl 9.3(viii) was unconscionable. The primary judge’s conclusion was not that 

the misappropriation of the commissions was unconscionable. Rather it was that 

termination of the agreement in light of all the circumstances would be unconscionable. 

Those circumstances were the dishonest retention of commission by Allphones, the 

dishonest unlocking of phones by Hoy Mobile, the bullying and oppressive conduct by 

Allphones, the dysfunctional nature of the relationship and the grave consequences to 

Hoy Mobile if the agreement were terminated. Once that is accepted, as I think it must be, 

it is plain that the injunction had the effect of preventing the loss and damage to Hoy 

Mobile caused by that conduct, that is, caused by the termination of the agreement.191 

(emphasis added). 

(b) The appeal 

On appeal the two crucial issues were whether Allphones could terminate the franchise 

agreement despite their repudiation of their obligations under the franchise agreement 

and whether it was appropriate for the injunction to have been issued via s87 for a 

contravention of Section 51AC. 

The judgment of the majority of the Full Court, Goldberg and Jacobson JJ, should be 

distinguished from that of Perram JA. The majority took, with respect, an incorrect 

approach to the issue at hand as they regarded the termination issue and the Section 

51AC issue as virtually one and the same; therefore, once they decided that the express 

clause could be relied upon by Allphones, and that there was no causal nexus between 

Allphones’ otherwise inappropriate conduct and the decision to terminate for Hoy 

Mobile’s fraud, the unconscionability issue fell away. This was an incorrect approach 

because an assessment of conduct under Section 51AC is an exercise which requires 

consideration of all relevant circumstances. The status and circumstances involving the 

exercise of the express term and the Section 51AC issues are completely separate. 

While the former may be taken into account in assessing the latter, the conclusion 

 

191 Allphones Retail Pty Ltd v Hoy Mobile Pty Ltd [2009] FCAFC 85, [86]. 
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regarding the express term, that it was operational, does not jettison the Section 51AC 

issue. 

Perram JA held that, with regard to the exercise of the contractual right to terminate, 

Allphones was not motivated by any extrinsic purpose or capriciousness to breach any 

duty of good faith and that therefore the exercise of the right to terminate could not be 

regarded as unconscionable, as there was no causal nexus between the allegedly 

unconscionable conduct by Allphones (the commissions) and the unrelated, and 

legitimate, decision to terminate. His Honour correctly treated the Section 51AC issue 

quite separately. Unlike the majority, Perram JA did not disagree with Rares J’s 

conclusion that the termination was unconscionable and could be prevented by an 

injunction under s87. Allphones’ contention was that the unconscionable conduct 

identified by Rares J consisted of the wrongful retention of commission; there was no 

alternative argument that the termination was unconscionable and should be set aside. 

Therefore, there was no occasion to assess whether Allphones’ behaviour was 

unconscionable. Perram JA stated:  

I would not, however, wish necessarily to be seen as endorsing an approach to that 

question which downplays the fact that the termination of the agreement was not causally 

connected to the oppressive behaviour of Allphones. There may be much to be said for 

the idea that the circumstances referred to in Section 51AC(1) include notions of 

causation. So viewed, it may be necessary to ask what the logical connexion is between 

any particular circumstances identified for the purposes of Section 51AC(1) and the 

conclusion that the impugned conduct is unconscionable. Unless such an approach is 

taken there is a real risk that the conclusion that conduct is unconscionable ‘in all the 

circumstances’ ceases to be a statement that a norm required by the Act has been 

breached and becomes instead a remedial conclusion thought to be appropriate by 

reason of the particular constellation of circumstances. However, there having been no 

direct attack on the primary judge’s conclusion that the conduct was unconscionable, it is 

not appropriate that I take the matter any further 192 (my emphasis). 

Perram JA’s views should be examined with regard to:  

 

192 Allphones Retail Pty Ltd v Hoy Mobile Pty Ltd (2009) ATPR 42–294, [87]. 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ac.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51ac.html
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/
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i. The separate treatment of the termination issue and the unconscionability 

issue; 

ii. Whether a causal nexus should restrain Section 51AC; and  

iii. What impact this decision may have on the interpretation of Section 51AC. 

(i) Separate treatment 

First, the contractual issue should be kept quite separate from the operation of Section 

51AC. Section 51AC promotes a norm of conduct with which corporations and persons 

must comply. Even though the exercise of the contractual right of termination was not 

exercised on the basis of any impugned conduct on Allphones’ part, it was only one of 

many circumstances making up a consideration of unconscionable conduct in this 

particular context. It should not be permissible to use an isolated circumstance to 

artificially prevent consideration of the wider context and operation of Section 51AC. 

(ii) Causal link 

Second, the fact that there was, fortuitously for Allphones, no causal link between the 

express right of termination and Hoy Mobile’s fraud should not automatically absolve 

Allphones from its other instances of oppressive business conduct; the majority should 

not have jumped to a conclusion that the conduct was not unconscionable. The basis of 

the injunction under s87 was much wider than the express right; indeed, in Rares J’s 

view the two issues were quite separate, to the extent that given Rares J’s decision on 

the termination point, his Honour need not have proceeded to consider Section 51AC. 

Section 51AC requires an examination of all the circumstances, and if it is determined 

after consideration of those circumstances that the conduct was unconscionable, 

remedies will follow. If a remedy is granted because overall the conduct is 

unconscionable, the fact that the most appropriate remedy may override the operation of 

an express term that is unaffected by the otherwise unconscionable behaviour is simply 

a fact of life. In this case, although there was no causal nexus between Allphones’ 

unconscionable conduct and its decision to terminate, there was conduct which, in all 

the circumstances, apparently was regarded by Rares J as sufficiently unconscionable to 

justify the grant of the injunction. Although it is not clear on the face of the case, the 
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only way that Rares J could have reached this decision was by assessing the overall 

conduct, including a consideration of the existence of the express term and Hoy 

Mobile’s fraudulent conduct, and determining it was unconscionable. Only then would 

the remedy be available. 

Perram JA’s concern was that there must be a logical connection between the conduct 

and the circumstances. This was necessary to avoid ‘unconscionable in all the 

circumstances’ under Section 51AC(1) ceasing ‘to be a statement that a norm required 

by the TPA has been breached and [becoming] instead a remedial conclusion thought to 

be appropriate by reason of the particular constellation of circumstances’.193  

With respect, Rares J did just that. There was a logical connection between the actions 

of Allphones (in particular the non-payment of commissions and the bullying and 

uncooperative behaviour) and a finding of unconscionable conduct. Although references 

were made to the termination being unconscionable, it is suggested that this was the 

remedial conclusion (that is, the most appropriate remedy on the facts). Such a 

conclusion could only be available if, in all the circumstances, Allphone’s conduct, 

including the existence of the express clause, the lack of a causal nexus on that issue 

and a consideration of Hoy’s fraud, was unconscionable. It seems even if the express 

clause had been held by Rares J to be valid, his Honour could have continued with the 

discussion of Section 51AC anyway. The remedial conclusion is only justifiable by 

breach of the norm, which is established by the constellation of circumstances. Rares J’s 

judgment does not undermine the requirement for a causal nexus. 

(iii) Effect on interpretation of Section 51AC 

Unfortunately, the application for special leave to the High Court on this issue has been 

refused.194 The special leave application was based on the termination and 

unconscionability issues. In relation to the termination, French CJ and Gummow J were 

of the view that the issue was one of construction of the particular clause and it was 

 

193 Allphones Retail Pty Ltd v Hoy Mobile Pty Ltd (2009) ATPR 42–294, [87].  

194 [2009] HCA Trans 325. 
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unnecessary to revisit the ‘ready and willingness’ issues discussed at first instance and 

on appeal.195 

The unconscionability point is intriguing. Counsel for Hoy Mobile stressed the 

difficulties which would be experienced in the interpretation of Section 51AC if the 

decision of the majority of the Full Court stood.196 This contention caused French CJ to 

query if the majority’s approach had the effect of limiting Section 51AC to equitable 

notions. It was contended that the majority’s interpretation would limit Section 51AC to 

the common law and, if this was correct, there would be no more work for Section 

51AC to do in respect of termination. Special leave was not granted; but it is 

worthwhile noting French CJ’s comments in full: 

The Full Court also decided, by majority, that the exercise by Allphones of its contractual 

right to terminate could not constitute conduct which was unconscionable for the 

purposes of section 51AC of the Trade Practices Act. Without endorsing all that was said 

by the Full Court in the circumstances which gave rise to Allphones’ contractual power 

to terminate, an appeal against this decision has insufficient prospects of success to 

warrant the grant of special leave197 (my emphasis). 

The failure to grant special leave in this case was based on Hoy’s ultimate prospects of 

success. The franchisee had behaved fraudulently, and although Section 51AC does not 

require parties to come with ‘clean hands’, it is suggested that Hoy was a ‘weak’ 

prospect and perhaps, in the High Court’s view, an undeserving one. More importantly, 

the High Court did not endorse the Full Court’s view regarding the circumstances 

involving the power to terminate. This can only refer to the majority’s view on the 

unconscionability point, which diverged from Perram JA. This suggests that the 

upholding of the express right of termination will not jettison the Section 51AC 
 

195 ‘The power of Allphones to terminate its contract with Hoy Mobile was conferred by the terms of the 
written agreement between them. The conclusion reached by the Full Court that the power was not 
qualified by anterior repudiation of the contract by the terminating party is not, in our opinion, 
attended with sufficient doubt to warrant the grant of special leave.’ [2009] HCA Trans 325 per 
French J. 

196 [2009] HCATrans 325.  

197 [2009] HCATrans 325.  
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considerations. Unfortunately, more cases will be required to achieve an ultimate 

answer. 

(c) Company owned outlets 

Leasing examples equivalent to those where franchises are converted to company-

owned outlets will be rare, but there have been instances of not dissimilar circumstances 

where a landlord decided to compete with a tenant. In Softplay Pty Ltd v Perpetual 

Trustees,198 the owners of three shopping centres were prevented from installing a 

children’s play area in the centres’ common areas. The centre owners intended that 

these facilities would be used by the patrons of the shopping centre free of charge. The 

lessee, Softplay, operated play centres for commercial gain in the three shopping 

centres.199 The lessee sought, and the Court granted, an injunction finding that the 

installation of the free play centres by the lessors would pose200 an appreciable threat to 

the lessee’s business.201 Had the tenant’s action been unsuccessful and she had closed 

her businesses, the lessor could have operated a paying service from the respective 

premises or leased the premises to another child-care group. The tenant would have lost 

her investment, and her goodwill would have been transferred to the new operator 

without compensation. 

Given the considerable similarities between franchises and leases in their long-term 

business relationships with franchisors and lessors respectively, and the common 

difficulties experienced, it is clear that guidance can be obtained from discussions 

involving Section 51AC and franchising which can be applied in a retail leasing 

context. 

 

198 Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd [2002] NSWSC 1059. 

199 Thus contravening s62B of the Retail Leases Act 1994 (NSW). This is a provision that largely 
resembles Section 51AC of the TPA. 

200 See too Bischof v Wernog Pty Ltd [2004] NSWADT 24. 

201 Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd [2002] NSWSC 1059 [31]. 
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3. End-of-term arrangements 

(a) Non-renewal of franchise agreements 

The plight of a franchisee at the end of the franchise term is analogous to the situation 

of a sitting tenant at the expiry of a lease. Clause 17 of the Code requires franchisors to 

disclose a summary of the conditions of the franchise agreement (or a reference to the 

relevant conditions of the franchise agreement) that deals with franchisee obligations 

when a franchise agreement is terminated, expires or is not renewed.202 Despite the 

recommendations of the recent Federal Government inquiry203 the Commonwealth will 

not impose a good faith duty on franchise arrangements, including renewal options. 

Instead, it is proposed to introduce a number of measured responses by, inter alia, 

amending the Franchising Code to deal specifically with end-of-term arrangements for 

all new franchising agreements entered into after the commencement of the 

amendments and amend the Franchising Code to provide that nothing in the Code limits 

any common law requirement of good faith in relation to a franchise agreement to 

which the Code applies. It seems the first mentioned measure will be procedural rather 

than focused on conduct. The second measure seems to duplicate the general law: 

implied duties of good faith in the performance of contracts, including leases and 

 

202 A review of the Disclosure provisions of the Code was conducted in 2006 by the Matthews 
Committee. The Committee reported that in submissions to the review, franchisees and ex-
franchisees expressed concerns about the consequences to them on termination, expiry or non-
renewal of the franchise agreement. As a result, the Committee made two relevant recommendations: 

Recommendation 3: amend the Code to include a requirement that the franchisor include a risk 
statement with the disclosure document and that the Australian Competition and Consumer 
Commission be tasked with developing a prescribed risk statement with disclosure requirements. It 
was proposed that the risk statement, to be completed by the franchisor, would identify known risks 
that could have a material impact on the franchisee, including franchisee rights and obligations on 
termination or expiration of the franchise agreement. 

Recommendation 20: the risk statement should, if significant, refer to the risks to the franchisee on 
termination, expiry or non-renewal of the franchise agreement. 

Interestingly, although most of the recommendations of the Matthews Committee were adopted, the 
recommendations regarding termination and renewal were not. 

203 Opportunity not Opportunism, above n 51.  
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franchises, have been recognised for some time.204 It has been suggested that the 

Franchising Code will be amended to include a list of necessary and desirable 

behaviours to encourage parties to approach a dispute resolution process in a 

reconciliatory manner; and specific behavioural issues, identified through consultation, 

will be considered by the expert panel. The panel will advise whether the Franchising 

Code should be amended to address the identified behaviours. 

Not surprisingly, franchisee groups have expressed disquiet regarding these proposals; 

the view is the proposals are cosmetic only, in that more procedural compliance ignores 

the real problem: many years of investment which can be ‘passively terminated’.205 

More consultation and the subsequent consideration of behavioural issues by the expert 

panel is seen as ‘time-wasting’ as, in the view of franchisees, there have been three 

significant inquiries in less than two years and the areas of contention are there for all to 

see. 

(b) The problem 

Franchisors are of the view that at the end of an agreement, where no options for 

renewal or further renewal exist under the contract, there are no further rights to renewal 

or compensation, particularly in terms of the perceived goodwill of the franchisee. This 

view is complicit with principles of freedom and sanctity of contract. However, many 

franchisees believe that at the end of the franchise agreement they should be entitled to 

either a right of renewal or compensation on the basis of the goodwill they have built up 

during the term of the contract. The recent issue involving Yum Foods’ failure to renew 

the Competitive Foods Pty Ltd franchises illustrates this shortcoming. 

 

204 For example, in Hungry Jacks Pty Ltd v Burger King Corporation [1999] NSWSC 1029 [488] [707]–
[711] per Rolfe J and approved in Burger King Corporation v Hungry Jacks Pty Ltd [2001] NSWCA 
187, [310]. See generally W Dixon, ‘What is the Content of Common Law Obligations of Good 
Faith in Commercial Franchises?’, above n 119. In relation to leases see Alcatel Pty Ltd v Scarcella 
(1998) 44 NSWLR 349; W Dixon, ‘What is the content of the common law obligation of good faith 
in commercial leases?’ (2007) 14 APLJ 113 

205 ‘Destruction and Appropriation of Goodwill: The Problem of Non-renewal’ 1,3, above n 92. The 
Submission also notes a reference to ‘passive termination’ by P George, ‘Terminating a Franchise’ in 
Franchising Alert: Legislative and Current Issues (2001) LAAMS, Victoria, 23.   
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Competitive Foods Australia Limited (Competitive Foods) held a number of KFC 

franchises in Western Australia and elsewhere. The Rockingham store had been the 

subject of a franchise agreement between Competitive Foods and Yum Foods Limited 

(Yum Foods) for over a decade. The store was a high-performing outlet. Yum Foods 

refused to renew the franchise agreement and proposed to turn the Rockingham store 

into a company-operated outlet. The end result was that Competitive Foods lost the 

franchise, the associated business and the goodwill which, it claimed, had been built up 

over many years of trading. Other franchisees realised that their legal position was 

precarious given the present state of the law; the concerns regarding Competitive 

Foods’ predicament, which would affect not only Competitive Foods’ other KFC outlets 

in Western Australia but also other Yum Foods franchisees, was a catalyst for the 

subsequent 2008 franchising inquiries. The South Australian and Commonwealth 

inquiries recommended the introduction of a good faith standard in relation to renewal. 

As a result of the Commonwealth inquiry there was a recommendation that the 

following clause be inserted into the Franchising Code of Conduct: 

6 Standard of Conduct 

Franchisors, franchisees and prospective franchisees shall act in good faith in relation to 

all aspects of a franchise agreement. 

Clearly this would extend to renewal. But the government response has poured cold 

water on this prospect, and to date there is no legislation specifically addressing 

franchise renewals at Commonwealth, State or Territory level.206 Given that the 

Australian interpretation of ‘good faith’ is relatively young, it is instructive to examine 

legislation elsewhere. Statutes in some American states and Canadian provinces impose 

 

206 Petroleum Retail Franchise Marketing Act (1980) Cth s17, 17A, 17B (repealed). 

Trade Practices (Industry Codes  – Franchising) Regulations 1998 Cl 32 (6)–(9) Practices within the 
petroleum industry led to introduction of the Petroleum Retail Franchise Marketing Act (1980) 
(Cth). The legislation provided a comprehensive regime regulating the renewal of franchise 
agreements within the ambit of the legislation. A good faith standard was imposed. This legislation 
has been repealed and Cl 32(6)–(9) Trade Practices (Industry Codes – Franchising) Regulations 
1998 addresses renewal. 
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good faith and/or good cause obligations on franchisors with regard to termination and 

renewal. 

(i) United States207 

The United States does not have a generally applicable federal franchise relationship 

law. Federal franchise legislation has been mooted at various times208 but has not 

eventuated.209 The notion of considering good faith or ‘good cause’ in relation to the 

renewal of a franchise is common practice in many states, and there has been legislative 

input into franchise termination and renewal at both federal and state level, although 

there are Federal statutes regulating termination and renewal of franchises in the motor 

and petroleum industries and all states have enacted franchise legislation specific to 

certain industries. A significant number of states have introduced general ‘franchise 

relationship’ statutes which regulate termination and, in some cases, renewal of 

franchises. In the remaining jurisdictions, the terms of the franchise agreement and 

applicable statutory provisions such as the Uniform Commercial Code determine the 

franchisee’s rights, if any, for renewal. Specific provisions addressing non-renewal210 

have been introduced in 17 states,211 the District of Columbia, Puerto Rico and the 

 

207 A good general overview of the United States franchise regulation can be found in ch III: Limits on 
Termination Rights; ABA Section of Anti-Trust Law, The Franchise and Dealership Termination 
Handbook (2004) American Bar Association.  

208 B A Byers, ‘Making the Case for Federal Regulation of Franchise Terminations – A Return to Equity 
Approach’ (1994) 19 Journal of Corporation Law 607; D Gurnick and S Vieux, ‘Case History of the 
American Business Franchise’ (1999) 24 Oklahoma City Law Review 37; J A Donovan, ‘Federal 
Laws Affecting the Rights of a Franchisor to Terminate or Not Renew a Franchise: Automobile 
Dealers Day in Court Act’ (1980) 49 Antitrust Law Journal 1353. 

209 R M Barkoff, Fundamentals of Franchising (2005) American Bar Association 208. 

210 The Antitrust Section of the American Bar Association, Franchise and Dealership Termination 
Handbook 2004 American Bar Association 12. In many statutes, non-renewal is equated with 
termination. 

211 States with statutes addressing non-renewal are: ARKANSAS [Stat Section 70–807], CALIFORNIA 
[Bus & Prof Code Sections 20000–20043], CONNECTICUT [Gen Stat Section 42–133e et seq.], 
DELAWARE [Del Code Title 6, Ch 25, Sections 2551–2556], HAWAII [Rev Stat Section 482E–1], 
ILLINOIS [Rev Stat Chapter 121 1/2 par 1719–1720], INDIANA [Stat Section 23–2–2.7], IOWA 
[Code Section 523H.1 – 523H.17], MICHIGAN [Stat Section 19.584(27)], MINNESOTA [Stat 
Section 80C.14], MISSISSIPPI [Code Section 75–24–51], MISSOURI [Stat Section 407.400], 
NEBRASKA [Rev Stat Section 87–401], NEW JERSEY [Stat Section 56:10–1], SOUTH DAKOTA 
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Virgin Islands. For the most part, franchisors subject to this legislation cannot refuse to 

renew without good cause. 

Good cause is defined differently throughout the jurisdictions but generally refers to 

some material contravention of the terms of the franchise relationship.212 Many states 

also require that the franchisor comply with notice conditions and/or an opportunity to 

remedy. Certain states require that the franchisor must repurchase the 

franchisee’s/dealer’s business assets and waive post-termination restrictions on 

competition in connection with the decision not to renew. Compensation is also a 

requirement in some jurisdictions. Many such laws contain anti-waiver provisions that 

invalidate choice-of-law provisions in franchise agreements. The existence of a general 

relationship statute does not compel a franchisor to renew, and some states specifically 

provide that the statute will not require renewal or extension of a franchise after it 

concludes according to its terms.213 However, in other cases, a refusal to renew may be 

resisted, depending on the provisions of the relevant franchise relationship statute. 

In some jurisdictions,214 good faith restrictions add a second, more subjective layer of 

protection. While good cause restrictions circumscribe the objective substantive reasons 

for termination or non-renewal, good faith restrictions govern the conduct and 

subjective intent of the terminating party. Good faith requirements are intended to 

prevent dishonesty or coercion in dealing with the franchisee to prevent terminations 

that are arbitrary or discriminatory, or that are used as takeovers of a franchisee’s or 

dealer’s lucrative territory. In such cases, even a termination otherwise warranted by 

material breach can be unlawful. 

 

[Codified Laws Section 37–5A–51], WASHINGTON [Code Section 19.100.180] and WISCONSIN 
[Stat Section 135.03] Note that Virginia has a termination statute but it is not applicable to renewals: 
VIRGINIA [Code 13.1–557–574–13.1–564]. 

212 While ‘good cause’ for nonrenewal may be different from ‘good cause’ for termination, these statutory 
provisions nonetheless may curb the ability of one party to decide unilaterally to end a relationship 
that would otherwise be renewed at the end of a term.  

213 For example, Maryland 11–1303(e).  

214 Ibid. 
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The differences between good faith and good cause have been summarised thus:  

[i]n some jurisdictions good faith restrictions add a second, more subjective layer of 

protection to franchisees and dealerships. While good faith restrictions circumscribe the 

objective, substantive reasons for the termination or non-renewal, good cause restrictions 

govern the conduct and subjective intent of the terminating party.215 

In the context of renewal, the courts have recognised that sometimes an agreement to 

renew just may not eventuate, even when both parties use their best efforts and act in 

good faith. Such circumstances have provided sufficient grounds for a good cause 

termination.216 However, renewal terms which are ‘unreasonable’ and ‘outside of the 

normal course of business for a franchisor–franchisee relationship’ would evidence a 

lack of good faith.217 A profit-seeking motive has been held not to evidence ‘bad 

faith’.218 The fact that a franchisor may be motivated in part by a desire to advance its 

own financial gain, without more, cannot be regarded as bad faith.219  

 

215 The Franchise and Dealership Termination Handbook, above n 207, 53; Sons of Thunder, Inc v 
Borden Inc., 690 A.2d 575,587, 148 N.J 396, 420 (1997) – ‘good faith means honesty in fact in the 
conduct of or transaction concerned.’  

216 Exxon Corp v Wilson, 260 Pa Super 560, 564 (Pa Super 1978) (applying 73 Pa Consol Stat Ann § 
202–3(c)(1) (Supp 1978–79)). 

217 Dedvukaj v Equilon Enterprises, LLC 301 F Supp 2d 664 (ED Mich. January 27, 2004), 669 (plaintiff 
argued that the new terms in the renewal agreement were ‘more onerous’ and that the franchisor 
ended an incentive program, specifically a rent rebate program, and thus the statute’s good faith test 
was contravened, but the court held that no bad faith was demonstrated because the franchisor’s 
actions were reasonable and within the normal course of business for such a franchisor–franchisee 
relationship). 

218 Harara v Land America Financial Group 377 F. Supp. 2d 779. (N.D. Cal. 2005); Saberi v. Shell Oil 
Products USA. 2005 WL (ND Cal. Mar. 18, 2005): a gasoline franchisor’s submission that it decided 
not to renew the franchise but to sell the property after a ‘network-wide study’ which determined 
that ‘the site had a higher valuation as something other than a service station’ was sufficient for the 
court to conclude that the franchisor possessed a good faith business reason not to renew and to sell 
the premises. 

219 In BP W. Coast Prods. LLC v. Greene 318 F. Supp. 2d 987, the franchisor’s refusal to renew a 
franchise because of plans to sell the site on which the franchise operated was held to be in good 
faith. The franchisor’s decision was held to have been made in the normal course of business, as part 
of an annual evaluation of capital expenditures and business performance for its retail facilities, in 
accordance with the franchisor’s overall business strategy, and there was no evidence of improper 
intent or discriminatory motive or ‘sham’ or ‘artifice’: F Cavico, ‘The Covenant of Good Faith and 
Fair Dealing in the Franchise Business Relationship’ (2006) 6 Barry Law School Law Review 61. 
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Some American commentators contend that a restrained approach, akin to that proposed 

recently by the Commonwealth in response to the 2008 franchising inquiry, is a more 

desirable option. For example, Shekya220 disputes the efficacy of using standards such 

as unconscionability, good faith or good cause in relation to franchising renewal. He 

notes: 

by holding franchise termination provisions unconscionable, courts would go beyond 

protecting a franchisee’s goodwill and create a situation in which contracts can extend 

indefinitely...[and] be ended only upon the decision of the franchisee. This was certainly 

not within the expectations of either party at the time of contracting. Further, it is well 

beyond the risks envisioned by franchisors at the time of agreeing to contract.221 

(ii) Canada 

Canada’s reception of an implied duty of good faith in commercial contracts, including 

franchises, can be likened to Australia’s to a considerable extent. After initial 

reservations, the late 1970s and 80s saw judicial and academic support.222 In the 1990s, 

two significant court decisions, Gateway Realty Ltd v Arton Holdings Ltd (No 3)223 and 

 

220 Some statutes operate in perpetuity and renewal can only be prevented in limited circumstances. In 
Wisconsin and New Jersey a failure to renew is prohibited unless the franchisor can show good 
cause, while in Puerto Rico just cause is required. Both terms are defined generally to refer to 
circumstances where the franchisee is responsible for a material breach of the franchise: J W Shekya, 
State Franchise and Dealer Protection Laws (1988) Practicing Law Institute, 33, 37. 

221 Shekya, ibid citing Note, Franchise Termination and Nonrenewal, 26 South Dakota Law Review 321, 
338 (1981). 

222 For example, in 1983 Professor Reiter referred to good faith as ‘a vital norm in contract law’ and 
argued that ‘the pervasiveness of good faith in contracts had important implications for theories of 
contract law, for the relationship between law and society, and for the law of day to day operation.’ 

B J Reiter, Good Faith in Contracts (1983) 17 Valparaiso University Law Review 705, 707. Two 
studies conducted in Ontario mooted the imposition of good faith principles: in 1979 the Ontario 
Law Reform Commission’s Report on sale of goods recommended the adoption of a good faith 
standard in the performance and enforcement of contracts in terms equivalent to section 205 of the 
American Restatement. Good faith was defined as ‘honesty in fact and the observation of reasonable 
standards of fair dealing’. Similarly, in 1987 the Commission recommended that legislation 
recognise the doctrine of good faith in performance of contracts generally. This obligation could not 
be disclaimable, and the provision was to take the form of section 205 of the Restatement: Ontario 
Law Reform Commission, Report on the Sale of Goods (1979) Vol 1, 158, 163–71.  

223 (1992) 112 NSR (2d) 180. The Nova Scotia Court of Appeal stated that good faith could not be 
defined with any meaningful precision and the only definition that could be provided was via 
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Empress Towers Ltd v Bank of Nova Scotia,224 utilised good faith standards. More 

recently Shelanu Inc v Print Three Franchising Corp225 has confirmed the recognition 

of good faith principles as applicable to Canadian law. Good faith has not received a 

warm reception from all quarters226 but, as in Australia, the concept is gaining 

recognition and has been considered in a number of commercial transactions, including 

in relation to franchises. 

Canadian authorities have also recognised the ‘special’ nature of a franchise agreement 

given the reciprocal obligations of the parties.227 Four provinces, Ontario, Alberta, 

Prince Edward Island and New Brunswick, have adopted legislation imposing a duty of 

good faith and/or fair dealing on the parties to a franchise agreement.228 Even where the 

 

modern examples of bad faith behaviour. Bad faith conduct was considered to be conduct contrary to 
community standards of honesty, reasonableness and fairness. 

224 (1990) 50 BCLR (2d) 126 where the majority of the court considered that in order to give the 
agreement business efficacy a term should be implied into the renewal clause that the landlord would 
negotiate the rent in good faith and an agreement on the market rent would not be unreasonably 
withheld; Wallace J dissented and was of the view that the parties were well aware of their 
contractual obligations and would have removed uncertainty as to a method to fix renewal rental. 

225 2003 Can LII 52151 226 DLR (4th) 577 Court of Appeal for Ontario, Weiler Austin and Laskin JJ.  

226 For example, in its report on the Uniform Sale of Goods Act the Alberta Institute of Law Research and 
Reform recommended that contractual good faith be deleted from the implementation of the Uniform 
Sale of Goods Act. It appears one of the difficulties envisaged was the lack of guidance as to the 
scope of good faith. Some commentators have argued against the necessity to legislate a standard of 
good faith in Canada because the law has evolved sufficiently towards the protection of justified 
expectations. 

227 In Country Style Food Services Inc. v. 1304271 Ontario Ltd., (2005) 7 B.L.R. (4th) 171, 200 O.A.C. 
172 the Ontario Superior Court of Justice, Chapnik J stated, ‘In the franchising context, the case law 
imposes a duty of utmost good faith on the franchisor though the relationship between the parties is 
not a fiduciary one’: Jirna Ltd v Mister Donut of Canada Ltd(1973), [1975] 1 SCR 2 (SCC). Fleury J 
described the nature of the duty in Perfect Portions Holding Co v New Futures Ltd [1995] OJ 
No 2113 (Ont Gen Div), at p 4:  

A franchise agreement creates a different type of relationship than the usual purchase and sale 
transaction. In some ways, the parties become partners in one venture. In some ways, the 
franchisee has to continue to rely on the integrity of the franchisor with respect to information 
privy only to the franchisor. A duty of utmost good faith can be implied in any purchase such 
as the one described in this case. 

228 See generally Jonathan C. Lisus and Adam Ship, Good Faith, Discretion and Non-derogation from 
the grant: Restrictions on Unilateral Termination Ontario Bar Association 9th Annual Franchise Law 
Conference October 14, 2009 http://www.mccarthy.ca/pubs/Franchise_Law_Paper_-_Lisus_and_Ship_-
_2009.pdf at 30 November 2009. 

http://www.mccarthy.ca/pubs/Franchise_Law_Paper_-_Lisus_and_Ship_-_2009.pdf
http://www.mccarthy.ca/pubs/Franchise_Law_Paper_-_Lisus_and_Ship_-_2009.pdf
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standard involves fair dealing, it seems good faith is still relevant. For example, in s3(3) 

of the Ontario legislation the duty of fair dealing is said to include the duty to act in 

good faith in accordance with reasonable commercial standards. 

(iii) Comments regarding the United States and Canada  

The Australian government’s decision not to endorse the insertion of good faith 

obligations into the Franchising Code of Conduct229 on the grounds of uncertainty 

seems strange given that there is a considerable amount of legislation in comparable 

jurisdictions. Amending the Code to ensure that any common law rights in relation to 

good faith are not excluded will, I suggest, keep notions of good faith in the franchising 

arena ‘on the agenda’; and the authorities from the United States and Canada could be 

used to inform courts assessing non-renewal in a franchising context. In addition, while 

good faith and unconscionability are not the same concept, the fact that Section 

51AC(3)(k) and (4)(k) refer to the good faith of the parties could see such authorities 

inform an assessment of Section 51AC in a franchising context. 

H. Lessons for retail leasing from the franchising cases 

1. What can we learn?  

Most franchise cases230 confirm that Section 51AC has wider operation than the 

equitable doctrine and s51AA. Decisions such as Simply No-Knead, where the 

misconduct occurred after the formation of the contract, demonstrate that Section 51AC 

 

 

229 Opportunity not Opportunism, above n 51, 13. 

230 Particularly earlier decisions such as Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd 
(1999) ATPR 41–703; Automasters Australia Pty Ltd v Bruness Pty Ltd (2003) ATPR (Digest) 46–
299; Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 
491 and Australian Competition and Consumer Commission v Simply No-Knead Franchising Pty Ltd 
(2000) 104 FCR 253.  
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is not confined to traditional procedural unconscionability.231 However, relief will not 

be granted where a contract is simply harsh in its operation, and ordinarily a franchisor 

will not be held to contravene Section 51AC for terminating a franchise on legitimate 

grounds.232 The cases confirm that Section 51AC is not a catch-all233 and that, to be 

regarded as unconscionable, conduct must be more than just misleading.234 The 

franchising cases have readily adopted the standards set down in Hurley v McDonalds 

Australia Pty Ltd: that for conduct to be regarded as unconscionable pursuant to 

ss51AB and 51AC, serious misconduct or something clearly unfair or unreasonable 

must be demonstrated.235 For the most part, the cases do not discuss the elements of 

Section 51AC(3) in any depth, the obvious exception being Simply No Knead and to a 

lesser extent Automasters. While some of the cases refer to the Franchising Code of 

Conduct and potential breaches thereof,236 it is fair to say that a consideration of the 

‘checklist’ is often cursory. 

There is one unique factor coming from the franchise cases which is pertinent to 

discussions of unconscionable conduct in retail leasing. This is the attention paid in 

many of the cases to the nature of the relationship between the parties. Franchises and 

leases involve relational arrangements which feature a considerable amount of mutuality 

throughout the course of the relationship; issues regarding trust and confidence between 

 

231 L Brown, ‘The Impact of Section 51AC of the Trade Practices Act 1974 (Cth) on Commercial 
Certainty’ (2004) 28 Melbourne University Law Review 589; Automasters Australia Pty Ltd v 
Bruness Pty Ltd (2003) ATPR (Digest) 46–299. 

232 Poulet Frais Pty Ltd v the Silver Fox Co Pty Ltd (2005) 220 ALR 211, Automasters Australia Pty Ltd 
v Bruness Pty Ltd (2003) ATPR (Digest) 46–299, Australian Competition and Consumer 
Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491. 

233 Automasters Australia Pty Ltd v Bruness Pty Ltd (2003) ATPR (Digest) 46–299 per Selway J; Esanda 
Finance Corporation Ltd v Spence Financial Group Pty Ltd [2006] WASC 177, [77]; GE Finance 
Australasia Pty Ltd v Tony B Holdings Pty Ltd [2005] WASC 247[60].  

234 More than misleading: moral fault or responsibility. 

235 (2000) ATPR 41–741, 40,585. 

236 Gary Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd (1999) ATPR 41–703, Automasters 
Australia Pty Ltd v Bruness Pty Ltd (2003) ATPR (Digest) 46–299, Australian Competition and 
Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491.  
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the parties, the consideration of each other’s business interests and expectations and 

obligations to act in good faith all take on greater importance than in more discrete 

transactions. Section 51AC invites the court to examine ‘all the circumstances’, so 

consideration of the continuing, dependant nature of such business relationships is valid. 

Indeed, on several occasions in SNK, Sundberg J prefaced comments by comparing 

SNK’s conduct to that anticipated in a relationship between a franchisor and 

franchisee.237  

The extent to which parties in a franchise relationship are expected to pay heed to the 

legitimate business expectations of the other party is also a consideration. In 

Automasters, Hasluck J noted that, in terminating, the franchisor had acted capriciously 

and unreasonably and failed to recognise and have due regard to the legitimate interests 

of Bruness.238 Given the nature of the relationship and the recognition of the necessity 

for trust and confidence in such business relationships, more heed is likely to be paid to 

such factors, which in turn is likely to feed into a consideration of the elements in 

Section 51AC(3)(a)-(k) . In particular, if the courts continue to pay heed to good faith 

principles in examining franchise relationships, there will be an expectation that one 

party will have regard to the legitimate interest of the other party in obtaining the 

benefit of the contract.239  

The discussion of good faith is instructive for two reasons: firstly, the franchise cases 

often equate a failure to act in good faith with unconscionable conduct. Whether this is 

strictly correct is the subject of considerable debate,240 but it has caused one 

commentator to suggest that 51AC can be measured by notions of good faith.241 

 

237 For example at [43]–[45], ‘having regard to the nature of the relationship that ought to exist between 
franchisor and franchisee’, SNK’s conduct was ‘inconsistent with a proper relationship between 
franchisor and franchisee.’ 

238 Browne, above n 231. 

239 [2003] ATPR (Digest) 46–229. 

240 See chapter 6. 

241 Brown, above n 231. 
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Secondly, the implied term of good faith and fair dealing has been commonly used in 

the United States to address unfair business conduct in franchise relationships. It would 

seem that some of this authority can inform the developing franchising jurisprudence in 

Australia. 

2. Trust and confidence 

Several of the franchise cases place an emphasis on ‘trust and confidence’ in connection 

to the franchise relationship. This is interesting because it demonstrates that the courts 

will, in appropriate circumstances, pay heed to the ongoing ‘relational’ nature of 

franchise agreements. While the courts would not be, with respect, so naïve as to expect 

long-term business relationships to be without friction at some stage, the discussions in 

Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd242 and Auto Masters 

Australia Pty Ltd v Bruness Pty Ltd243 map out circumstances where it could be 

successfully contended that termination is justifiable because the erosion of the 

relationship is such that it cannot usefully continue. 

In Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd,244 the crux of the 

decision was that it was not unconscionable to terminate the business relationship 

because Garry Rogers’ actions had undermined the trust and confidence between the 

parties.245 Finkelstein J was clearly cognisant of the fact that some businesses can only 

operate satisfactorily where there is mutual confidence and trust.246 His Honour 

concluded that Garry Rogers’ refusal to comply with the program and his implied 

criticism of it could reasonably be regarded by Subaru as an indication that Rogers was 

unwilling to act in Subaru’s best interests and those of the dealership group as a whole. 

On the other hand, a contention that termination was justified because, inter alia, the 
 

242 (1999) ATPR 41–703.  

243 [2003] ATPR (Digest) 46–229.  

244 (1999) ATPR 41–703.  

245 (1999) ATPR 41–703. 

246(1999) ATPR 41–703, [177]. 
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relationship of trust and confidence between the parties had broken down was 

unsuccessfully utilised by the franchisor in Automasters Australia Pty Ltd v Bruness Pty 

Ltd.247 Automasters tried to justify its conduct in terminating Bruness’ franchise by 

claiming the relationship had irretrievably broken down. The franchisor contended that 

it was not a breach of good faith or unconscionable conduct to terminate a commercial 

relationship where the trust and confidence of one party had been undermined by the 

conduct of the other.248 While the validity of the contention was not disputed, it did not 

assist Automasters on the facts. It is clear that Hasluck J was of the view that the fault 

for any breakdown largely rested with Automasters, who throughout the matter had 

been uncooperative and to an extent combative.249 In comparison, the breakdown of 

trust and confidence in the Garry Rogers decision was clearly the fault of the 

franchisee. 

The courts recognise that in some cases a relationship can be undermined to such an 

extent that the agreement can be validly terminated without there being instances of 

unconscionability or a lack of good faith. However, an allegation that trust and 

confidence has broken down cannot be used as a ‘defence’ to justify an otherwise 

unconscionable termination. This latter point is illustrated by the findings of Rares J at 

first instance in Hoy Mobile. The use of such considerations is not unique to Australian 

law, as exemplified by the discussion of relationships of trust and confidence in the 

High Court decision in National Australia Bank Ltd v Garcia250 and in the commercial 

sphere.251 Some commentators have even suggested that the role of trust and confidence 

may be the cornerstone of unconscionability pursuant to Section 51AC.252  

 

247 [2003] ATPR (Digest) 46–229. 

248 Automasters disputed the allegations regarding unconscionable conduct and a lack of good faith, 
claiming that Bruness had several opportunities to comply with the system and, in the circumstances, 
the franchisor was entitled to terminate the franchise agreement. 

249 [2003] ATPR (Digest) 46–229.  

250 (1998) 194 CLR 395. 

251 For example, in employment contracts and in relation to implied duties of good faith in the 
performance of commercial contracts: see generally Howard Munro, The 'Good Faith' Controversy in 
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3. Good faith253 

An overlap in cases dealing with Section 51AC and the implied duty of good faith and 

fair dealing is apparent in the franchising cases. This is relevant from three perspectives: 

the necessity to distinguish between the standards, the role of the common law in 

relation to franchises since the Commonwealth government response to the December 

2008 inquiry and the role the implied duty will have on the interpretation of Section 

51AC through Section 51AC(3)(k). 

In Garry Rogers, the franchisee claimed that Subaru had contravened the implied duty 

of good faith in terminating the franchise agreement in the circumstances. Finkelstein 

J254 stated that the duty requires a party to act in good faith and fairly and imposes an 

obligation upon that party not to act capriciously. However, the duty would not operate 

so as to restrict actions designed to promote the legitimate interests of that party. Where 

a party is exercising a power, including a power to terminate, and acts reasonably in all 

the circumstances, that duty will ordinarily be satisfied. On the facts, Subaru was 

entitled to treat Garry Rogers’ refusal to comply with the revitalisation program as 

 

Australian Commercial Law: A Survey of the Spectrum of Academic Legal Opinion (2009) 29 UQLJ 
167. 

252 D Clough, ‘Coexistence of Fairness and comp/etition under the Trade Practices Act 1974 (Cth)’ 
(2005) 33 Australian Business Law Review 99; B Horrigan, ‘The Expansion of Fairness-based 
Business Regulation – Unconscionability, Good Faith and the Law’s Informed Conscience’ 
(2004) 32 Australian Business Law Review 159; S Corones, ‘Does “Good Faith” in s 51AC of the 
Trade Practices Act Deny Self-interest?’ (1999) 27 Australian Business Law Review 414, 415. 

253 Opportunity not Opportunism, above n 51[8.6]: The concept of good faith is not new and there is 
existing statutory precedent for recognising or imposing obligations of good faith, including in the 
2006 Oil Code regulations, section 51AC of the Trade Practices Act 1974 (TPA), the Victorian Fair 
Trading Act 1999 and Native Title legislation. 

254 After recognising that such a duty was implied as a matter of law into franchising contracts at [34], 
citing Renard Constructions (ME) Pty Ltd v Minister for Public Works [1992] 26 NSWLR 234; 
Hughes Aircraft Systems International v Airservices Australia (1997) 146 ALR 1; Alcatel Australia 
Ltd v Scarcella [1998] 44 NSWLR 349.  
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being contrary to its own business interests and was not in breach of the implied duty of 

good faith.255 

In Automasters Pty Ltd v Bruness Pty Ltd,256 Hasluck J apparently utilised a good faith 

standard in assessing unconscionability. Perhaps this was because Bruness also alleged 

that Automasters was in breach of its good faith obligations. On a strict view, the case 

dealt with the exercise of a termination clause: Bruness had not strictly complied with 

the terms of the franchise agreement.257 In many cases it has been held that the mere 

exercise of a contractual right, without some form of misconduct,258 will not amount to 

unconscionable conduct. However, Hasluck J emphasised that contractual rights could 

not be used inappropriately and noted the grounds for the termination were ambiguous 

and, in the circumstances, not sufficiently certain for Automasters to have terminated. 

His Honour concluded that Automasters had acted ‘capriciously and unreasonably’ and, 

to use terminology usually associated with good faith, had failed to recognise and have 

due regard to the legitimate interests of Bruness.259  

I. Retail leases 

Although Chapter 4 will focus on the impact of Section 51AC on retail leasing cases, it 

is instructive in the context of Chapter 3 to provide some introduction. Despite the focus 

on retail leasing by the Reid Committee and the introduction of legislation at both 

Commonwealth and state and territory level, there have been few decided cases in the 

courts regarding retail leasing and Section 51AC and its analogous provisions: the first 

 

255 There was also sufficient notice (13 months) in the circumstances. The case also saw a contention that 
Subaru owed duties of a fiduciary character to Garry Rogers. While not deciding, Finkelstein J noted 
at [39] that the content of any such duty would not, in these circumstances, be different to that 
imposed by an obligation to act in good faith. See too Chan v Zacharia (1984) 154 CLR 178; 
Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 and United 
Dominions Corporation Ltd v Brian Pty Ltd (1985) 157 CLR 1. 

256 (2003) ATPR (Digest) 46–299. 

257 Australian Competition and Consumer Commission v Leelee Pty Ltd (2000) ATPR 41–742.  

258 Hurley v MacDonalds Australia Ltd (2000) ATPR 41–471. 

259 [2003] ATPR (Digest) 46–229.  
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successful action alleging unconscionable conduct under Section 51AC in a retail 

leasing transaction, Australian Competition and Consumer Commission v 

Dukemaster Pty Ltd, 260 did not occur until 2009. Before Dukemaster, none of the cases 

where conduct was found to be unconscionable under Section 51AC involved retail 

leasing, although had the matter progressed, Australian Competition and Consumer 

Commission v Leelee Pty Ltd261 (‘Leelee’), a case involving, inter alia, a landlord’s 

conduct in relation to the assignment of a sub-lease, might have been regarded as 

unconscionable. Many other matters have tried, and failed, to establish unconscionable 

conduct under Section 51AC. While it has been recognised that many such instances 

have involved harsh or unfair conduct, the circumstances have not been found 

sufficiently dire to be held unconscionable.262 Similarly, in the retail leasing tribunals 

there have been few decisions where the landlord has been found to have engaged in 

unconscionable conduct.263  

1. Dukemaster  – a discussion 

In Dukemaster, Gordon J held that the lessor, Dukemaster Pty Ltd (Dukemaster), 

predominantly through its agent Ms Wong, had offended ss52 and 51AC in relation to 

representations and conduct associated with the entry into and renewal of certain leases 

 

260 (2009) ATPR 42–290. 

261 Australian Competition and Consumer Commission v Leelee Pty Ltd (2000) ATPR 41–742. 

262 For example, Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd [1999] ATPR 41–703; Auto 
Masters Australia Pty Ltd v Bruness Pty Ltd [2003] ATPR (Digest) 46–229; Australian Competition 
and Consumer Commission v Oceana Commercial Pty Ltd (2004) 139 FCR 316, (2004) ATPR 
(Digest) 42–268; Poulet Frais Pty Ltd v the Silver Fox Co Pty Ltd (2005) 220 ALR 211; Pacific 
National (ACT) Ltd v Queensland Rail Ltd (2006) ATPR (Digest) 46–268. Refer to the cases 
discussed in S Christensen and W Duncan, above n 16. 

263 See Worsfold v de Goede [2002] NSWADT 273; Sarker v World Best Holdings Ltd (No 2) [2004] 
NSWADT 15; Sarker v World Best Holdings Ltd (No 4) [2008] NSWADT 75; Sarker v World Best 
Holdings Ltd (No 5) [2008] NSWADT 179; World Best Holdings Ltd v Sarker (RLD) [2009] 
NSWADTAP 13; Irresistible Frocks Salon Pty Ltd v Sparbec Pty Ltd and Roche Pty Ltd [2003] 
NSWADT 241; but note many more allegations of unconscionable conduct have been unsuccessful. 
Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 ALR 491; 
Hoppers Crossing Club v Tattersalls Gaming Pty Ltd [2005] VSC 114; Old Papas Franchise 
Systems Pty Ltd v Camisa Nominees Pty Ltd [2003] WASCA 11; Ali v Hassim [2002] VCAT 274. 
Refer to the cases discussed in S Christensen and W Duncan, above n 16. 
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in Melbourne’s Paramount Centre.264 The decision is significant as it is the first finding 

by the Federal Court of unconscionable conduct in a retail leasing matter pursuant to 

Section 51AC.265 The Dukemaster decision provides guidance as to the standard 

required by Section 51AC, and some insight into the nature of conduct which is likely 

to be impugned under the provision. Some light is also cast on the interrelationship of 

certain factors in Section 51AC(3), particularly Section 51AC(a),(c),(d),(j) and (k). 

The Dukemaster decision is potentially controversial in that on one view it seems to 

move away from the strict view of unconscionable conduct adopted in some appellate 

courts. While this can be rationalised by the proposition that Section 51AC will attract a 

wider interpretation of unconscionable conduct than s51AA, for example, or pursuant to 

the equitable doctrine, concerns have been raised in the past as to the dangers of too 

broad an interpretation of unconscionable conduct in commercial transactions and the 

desirability of consistency in approach.266 On some readings, the lessor’s arguments 

might have been successful had a more ‘Berbatis’ style of reasoning been adopted  – a 

factor for consideration had the decision become the subject of an appeal.267 

Conversely, the decision could be interpreted as not moving far from the status quo, 

because the pivotal consideration in the judgment was the tenants’ inability to 

understand English and the significant disadvantage this caused them in oral and written 

communications with the lessor and its agents. This reasoning resonates with decisions 

 

264 Ms Wong was held to be an accessory, having been knowingly concerned in several of the 
contraventions.  

265But recall the comments by Mansfield J in Australian Competition and Consumer Commission v Leelee 
Pty Ltd (1999) 2000 ATPR 41–742. See generally, E Webb, ‘Section 51AC and Retail Leasing – A 
False Start but Some Guidelines for the Future’ (2000) 8 Australian Property Law Journal 135; 
Webb, ‘Unconscionable Conduct and Retail Shop Wars – The Lessees Strike Back’ (2000) 8 
Australian Property Law Journal 67. Decisions in the retail tenancy tribunals made pursuant to 
Section 51AC’s state and territory analogues have made some findings of unconscionable conduct 
but are not binding authority. 

266 P Tucker, ‘Too Much Concern Too Soon? Rationalising the Elements of s 51AC of the Trade 
Practices Act’ (2001) 17 Journal of Contract Law 120; Tucker, ‘Unconscionability: The Hegemony 
of the Narrow Doctrine under the Trade Practices Act’ (2003) 11 Trade Practices Law Journal 78; 
Horrigan, above n 252, Brown, above n 231, Christensen and Duncan, above n 16. 

267 At the time of writing there was no indication the decision was to be appealed.  
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such as Commercial Bank of Australia v Amadio.268 Had the tenants not suffered from 

this disadvantage, it must be assessed whether the landlord’s other conduct would have 

been regarded as sufficiently egregious to offend Section 51AC. 

Of special interest on the facts of Dukemaster were (a) the relative strengths of the 

bargaining positions of the supplier and the business consumer; (c) whether the business 

consumer was able to understand any documents relating to the supply or possible 

supply of the goods or services; (d) whether any undue influence or pressure was 

exerted on, or any unfair tactics used against, the business consumer or a person acting 

on behalf of the business consumer by the supplier or a person acting on behalf of the 

supplier in relation to the supply or possible supply of the goods or services; (j) the 

extent to which the supplier was willing to negotiate the terms and conditions of any 

contract for supply of the goods or services with the business consumer; and (k) the 

extent to which the supplier and the business consumer acted in good faith. 

2. Misleading or deceptive conduct  

In Dukemaster, Gordon J held that the landlord had engaged in misleading or deceptive 

conduct through written representations made to the various tenants that rental for the 

premises was ‘very reasonable and below the market value’. It was held that the 

landlord did not believe this to be the case and did not have a reasonable basis for such 

a belief. In some cases, verbal representations were also made to the same effect. There 

were also representations that the rental offered to a particular tenant was discounted 

and was less than other tenants were paying, and/or that the landlord had asked a 

specialist to value the market rent when this was not the case. In one instance, the lessor 

also falsely represented that the time for a tenant to exercise his option had expired. 

These instances of misleading or deceptive conduct were relevant to the finding of 

unconscionable conduct. 

 

268 (1983) 151 CLR 447.  
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J. The role of misleading or deceptive conduct in establishing 
unconscionable conduct under Section 51AC 

Although one Tribunal decision has, on appeal, suggested that a single act of misleading 

or deceptive conduct could amount to unconscionable conduct,269 the weight of 

authority suggests that such an instance would be rare.270 Nevertheless, it is clear that 

instances of misleading or deceptive conduct can be utilised in assessing whether 

conduct is ‘in all the circumstances’ unconscionable; this was pivotal to Gordon J’s 

findings of unconscionable conduct, as will be discussed in Chapter 4. 

1. Unconscionable conduct 

The landlord’s conduct towards most, and in some cases all, the tenants shared certain 
characteristics: 

 The rental set at an inflated figure for which there was no basis; 

 the refusal to negotiate in a meaningful way;  

 the requirement for a response in a very limited time, thus preventing the tenant 

from seeking legal advice;  

 representations conveyed in English when it was known that the tenants spoke 

little or no English; and 

 letters of demand threatening eviction used to persuade tenants to pay increased, 

but disputed, rental. 

Other instances of the landlord’s conduct included, in one case, a new lease being 

substituted for a renewal in circumstances where the tenant was unlikely to realise that 

she would thereby lose certain rights and be subject to different conditions. In other 

instances the lessor refused to address inquiries or complaints regarding rental and 

discouraged tenants from seeking an independent rental determination; upon receipt of 

such a determination, the lessor refused to grant some tenants a further term despite 
 

269 Armstrong-Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2006] NSWADT 323. 

270 See for example, Brown above n 231; Monroe Topple & Associates Pty Ltd v The Institute of 
Chartered Accountants in Australia (2002) 122 FCR 110; Australian Competition and Consumer 
Commission v Simply No-Knead (Franchising) Pty Ltd (2000) 104 FCR 253. 
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having previously made an offer to do so. Certain ‘negotiations’ were described by 

Gordon J as ‘an ultimatum’.271 There was also non-compliance with the relevant retail 

tenancies legislation. In all the circumstances, Gordon J concluded that the conduct of 

the landlord was ‘irreconcilable with what is right or reasonable’. 

2. Consistency with other Section 51AC decisions 

As with any situation involving Section 51AC and the necessity to consider ‘all the 

circumstances’, Dukemaster required a balancing exercise to determine whether conduct 

had tipped into the realm of unconscionability or remained simply unfair or unjust.272 

As in several cases where Section 51AC has been established, the matter involved a 

calculated and cumulative case of harrying conduct273 against multiple parties.274 The 

landlord’s actions were motivated by the pursuit of an end (rentals in excess of market 

values) which far exceeded legitimate commercial expectations.275 The tenants’ 

 

271 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290 , 
[132] 

272 Recall the comments of Spigelman CJ said in AG v World Best Holdings Ltd (2005) 63 NSWLR 557 
at [121]: 

Unconscionability is a concept which requires a high level of moral obloquy. If it were to be 
applied as if it were equivalent to what was ‘fair’ or ‘just’, it could transform commercial 
relationships in a manner which the Minister expressly stated was not the intention of the 
legislation. The principle of ‘unconscionability’ would not be a doctrine of occasional 
application, when the circumstances are highly unethical, it would be transformed into the first 
and easiest port of call when any dispute about a retail lease arises.  

273 Described in the cases variously as deceitful, bullying, oppressive and vindictive: Australian 
Competition and Consumer Commission v Simply No Knead Franchising Pty Ltd (2000) 104 FCR 
253; Hoy Mobile Pty Ltd v Allphones Retail Pty Ltd (No 2) [2008] FCA 810 per Rares J and on 
appeal Allphones Retail Pty Ltd v Hoy Mobile Pty Ltd [2009] FCAFC 85; Automasters Australia Pty 
Ltd v Bruness Pty Ltd (2003) ATPR (Digest) 46–299. 

274 See generally, Australian Competition and Consumer Commission v Simply No Knead Franchising 
Pty Ltd (2000) 104 FCR 253; Australian Competition and Consumer Commission v Dataline.Net.Au 
[2006] FCA 1427; Australian Competition and Consumer Commission v Allphones Retail Pty Ltd 
(No 2) [2009] FCA 17. 

275 As, for example, occurred in Australian Competition and Consumer Commission v Simply No Knead 
Franchising Pty Ltd (2000) 104 FCR 253. 
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difficulties in understanding and reading English were exploited276 and the situation 

was manipulated to impose maximum pressure on tenants to make a decision,277 

through unreasonably short deadlines, refusal to negotiate278 and/or threats of 

eviction.279 Hasluck J noted in Automasters Pty Ltd v Bruness280 that the conduct was 

‘capricious, unreasonable, lacked good faith and had an element of oppression to it’; the 

same could be said here.281  

3. Pivotal considerations in Dukemaster 

Decided cases emphasise that mere inequality of bargaining power will not contravene 

Section 51AC. In this case, however, it was clearly regarded as a factor, in that the 

tenants’ difficulties with English, their inability to seek legal advice and their 

misunderstanding of the legality of the landlord’s actions combined to place them in a 

vulnerable bargaining position. Dukemaster was in a very strong bargaining position 

and the tenants for the most part lacked the language skills and, in the absence of 

advice, the business acumen to protect their own interests. 

 

276 There is no equivalent situation like this, except perhaps the language difficulties of the Amadios in 
Commercial Banking Company of Australia v Amadio (1983) 151 CLR 447. Perhaps this case could 
be likened to the constitutional disadvantages endured by Mr Coggin in Coggin v Telstar Finance 
Company (Q) Pty Ltd [2006] ATPR 42-107 (spider bite, illness) which undermined his ability to 
appreciate and understand the consequences of the transaction.  

277 As, for example, in Australian Competition and Consumer Commission v Simply No Knead 
Franchising Pty Ltd (2000) 104 FCR 253; Australian Competition and Consumer Commission v 
Allphones Retail Pty Ltd (No 2) (2009) ATPR 42-294. 

278 As, for example, in Australian Competition and Consumer Commission v Simply No Knead 
Franchising Pty Ltd (2000) 104 FCR 253; Australian Competition and Consumer Commission v 
Allphones Retail Pty Ltd (No 2)(2009) ATPR 42-294.  

279 As, for example, in Australian Competition and Consumer Commission v Simply No Knead 
Franchising Pty Ltd (2000) 104 FCR 253; Australian Competition and Consumer Commission v 
Allphones Retail Pty (No 2)(2009) ATPR 42-294 (no or limited supply); Hoy Mobile Pty Ltd v 
Allphones Retail Pty Ltd [2008] FCA 810 (termination of franchise but note the decision on appeal 
in this respect); Automasters Pty Ltd v Bruness Pty Ltd (2003) ATPR (Digest) 46–299 (termination 
of franchise). 

280 (2003) ATPR (Digest) 46–299. 

281 (2003) ATPR (Digest) 46–299, 53–702.  
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The language difficulties were clearly a pivotal consideration for the court. Most of the 

tenants shared a common disadvantage vis-à-vis the landlord in that, to varying degrees, 

they could not understand communications or the nature and consequences of certain 

documents. It seems the landlord exploited this vulnerability by only communicating in 

English in personal conversations and in legal documentation. The use of unfair tactics 

could also be relevant to language skills because only using English, especially when 

the landlord’s representative could speak in the tenants’ native language and had done 

so before matters became contentious, could be seen as a ploy to keep the tenant 

vulnerable. 

Another example of unfair tactics was the pressure placed on the tenants when without 

justification Dukemaster imposed an extremely short time for the tenants to respond to 

proposed increases in rental. It seems these tactics were designed to deny the tenants the 

opportunity to seek advice and to compel them to agree. There were point-blank refusals 

to negotiate; in one case Gordon J noted that the landlord’s overture ‘was not a 

negotiation  – it was an ultimatum’,282 and in the circumstances the particular tenant had 

no choice but to accept the rental proposed by Dukemaster. The landlord used letters of 

demand and threats of eviction to pressure the tenant, and clearly the overall conduct 

was regarded as lacking in good faith. 

The Dukemaster decision raises several questions: 

a   Would the result have been different if language difficulties had not existed? 
b   Would the result have been different had an approach more akin to Berbatis 

been adopted? 
c   What impact may the case have on certain recognised retail leasing practices? 

 

a   Would the result have been different if the language difficulties had not existed? 

The first consideration is whether the conduct would, in all the circumstances, have 

been unconscionable had the language difficulties not been present. If language was the 

 

282 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290, 
[132].  
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crucial factor, then it is arguable that the decision goes no further than decisions such as 

Amadio. However, like Coggin v Telstar Finance Company (Q) Pty Ltd283 which was 

decided under Section 51AC but exhibits characteristics akin to the equitable doctrine, 

in Dukemaster the ‘weaker’ party’s peculiar vulnerability was targeted. In this respect 

the decision is consistent with a restrained view of unconscionable conduct in 

commercial transactions. 

If there had not been an issue with language difficulties the tenants would arguably have 

had a better understanding of what the landlord was proposing and would not have been 

subject to the communication gap, although they would still have been vulnerable given 

the time pressure, the landlord’s misrepresentations regarding rental, the difficulty in 

obtaining appropriate legal advice and the threat of eviction. It seems that despite the 

obvious importance of the language factor, Dukemaster’s conduct generally was 

sufficiently egregious. For example, the court considered whether Dukemaster’s 

conduct in relation to the renewal of the lease for Shops 1 and 2 in late 2003/ early 2004 

was unconscionable. Gomax Pty Ltd (Gomax) was the tenant and Mrs Ho, one of 

Gomax’s directors, was involved in discussions with Ms Wong. Although misleading 

statements were made to her, Gordon J was of the view that the statements and other 

conduct relevant to the renewal were not unconscionable. In this respect reference was 

made to Mrs Ho’s limited grasp of English. Gordon J held that this was not 

determinative and noted that other directors of Gomax included highly educated people 

who spoke English and met regularly to make decisions about the business. In this 

respect Gomax had the ability and the means to protect its interests.284  

However, the circumstances surrounding the second renewal for Shops 1 and 2 were 

held to be unconscionable. Again there were misrepresentations regarding the rental, but 

the circumstances extended to conduct which was ‘deliberate and directed at achieving 

one objective  – rent of $96,000, which was substantially in excess of the market rent. 

And then when that objective was threatened and ultimately not achieved, 
 

283 (2006) ATPR 42-107. 

284 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290, 
[294]. 
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Dukemaster ’s deliberate conduct continued to be irreconcilable with what is right or 

reasonable.’ 285Comments by Gordon J in respect of other tenants suggest that, although 

the tenants’ language difficulties were significant, the other conduct in itself would be 

regarded as sufficiently egregious to be unconscionable. 

b   Would the result have been different had an approach more akin to Berbatis 
been adopted? 

An interesting consideration is how the findings in Dukemaster might have differed if 

an approach akin to the majority of the High Court in Berbatis had been adopted. While 

Berbatis was a decision involving s51AA, it has been suggested that the same approach 

might be followed in circumstances involving Section 51AC.286 In Berbatis, where a 

landlord insisted that a tenant discontinue legal action against the landlord as a 

condition of the grant of a new lease, the majority of the High Court took a traditionally 

commercially view of the situation,287 finding that that the landlord was under no 

obligation to grant a new lease and the termination of the legal proceedings merely 

involved seeking a concession in a commercial negotiation. The release was a condition 

of the creation of the new legal right, the new lease. 

In a 4:1 majority the High Court concluded that the tenants in Dukemaster were not in a 

position of special disadvantage during negotiations with the landlord for the renewal of 

the lease; nor was the conduct of the landlord unconscionable. In considering a request 

from a tenant for an extension of the lease, the landlord was entitled to have regard to 

 

285 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290, 
[300]. 

286 Australian Competition and Consumer Commission v C G Berbatis (Holdings) Pty Ltd (2003) 214 
CLR 51. 

287 This approach has been described by Professor Bigwood as ‘an overly caricatured conception of free 
competitive bargaining enterprise’: ‘Curbing Unconscionability – Berbatis in the High Court of 
Australia’ (2004) 28 Melbourne University Law Review 203, 215. 



207 | P a g e  

 

                                                

existing disputes with that tenant in determining whether, and on what terms, the 

landlord would agree to the request.288  

On the majority view, it would seem that a Berbatis approach to Dukemaster would 

conclude simply that this was a matter of two commercial parties reaching agreement 

and that the stronger party was within its rights to act as it did. There are two major 

similarities between the cases: the element of surprise and the use of legal rights to 

impose pressure. In Berbatis only Kirby J took the view that the last-minute insertion of 

the release clause, and the pressure applied to the lessee to make a decision quickly or 

lose the potential sale, was objectionable.289 It would seem that in the view of the 

majority such a tactic was permissible. Applying this to Dukemaster suggests that the 

tactics of giving tenants little time to decide whether to agree to the new rental, the 

element of surprise and the difficulty in obtaining legal advice are permissible. On this 

view, landlords are within their rights to maximise rentals and use hard bargaining to 

achieve their ends –acceptable commercial practice. In Berbatis the exercise of the 

landlord’s legal rights was emphasised, in that it was acceptable that the landlord could 

refuse to offer a new lease in circumstances where such conduct would pressure the 

tenant into agreeing to the release clause. In Dukemaster, the landlord was clearly 

within its rights to threaten to evict tenants who were not paying the nominated rental 

and such threats served to pressure the tenants into paying. 

The approach in Dukemaster diverges from the majority approach in Berbatis in that 

Gordon J paid heed to the ‘the realities of the economic and litigious positions’290 in 

which the parties found themselves and seemed to acknowledge that this was not an 

 

288 Australian Competition and Consumer Commission v C G Berbatis (Holdings) Pty Ltd (2003) 214 
CLR 51 per Gummow and Hayne JJ, 78–79, Callinan J 115–116. 

289 ‘The change of stance of the owners and the belated revival of their insistence upon the clause had all 
the hallmarks of a well-tuned demand, imposed by those with proportionately greater economic 
power to take advantage of the vulnerable position that the Roberts found themselves in, given the 
course of dealings and their commercial, financial and personal circumstances at the time.’ 
Australian Competition and Consumer Commission v C G Berbatis Pty Ltd (2003) 214 CLR 5, 94 
per Kirby J.  

290 Australian Competition and Consumer Commission v C G Berbatis Pty Ltd (2003) 214 CLR 51, 94–95 
per Kirby J.  
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instance where a hard bargain was mistaken for one ‘resulting from an unconscionable 

misuse of economic superiority’.291 The judgment may be viewed as confirmation that 

Section 51AC is emerging from the shadow of the equitable doctrine and s51AA. 

Nevertheless, Gordon J made it clear that Section 51AC was not a ‘free pass’ for 

inefficient or careless businesspersons. 

In my view, Section 51AC of the Act is not intended to provide a safety net for 

corporations and individuals with the ability and means (relative to the supplier) to deal 

with lease issues and who, for whatever reasons, fail to take any or sufficient steps to 

protect themselves, or who make a commercial decision which ultimately proves to be 

the wrong decision. 

c   What impact may the case have on certain recognised retail leasing practices? 

There were two other interesting issues considered in Dukemaster: 

 resources available to a tenant which could ‘rebalance’ the inequalities between 

the parties and thus mitigate against a finding of unconscionable conduct; and  

 common practices in the commercial leasing industry, and whether the 

acceptance of such practices should militate against a finding of unconscionable 

conduct.  

In relation to the first issue, the landlord emphasised that Mrs Shin, the proprietor of 

Shop 3, had the services of her daughter as translator,292 could seek advice from other 

tenants and the Tenants Committee, could access legal advice and was an experienced 

businesswoman: in other words, that access to these services minimised her language 

difficulties and enhanced her bargaining position vis-à-vis the landlord. Gordon J 

dismissed this argument, but the assertions relating to the Tenants Committee and 

 

291 Australian Competition and Consumer Commission v C G Berbatis Pty Ltd (2003) 214 CLR 51, 97 per 
Kirby J.  

292 In Dukemaster at [137] Gordon J noted, ‘Ms Zu did an admirable job assisting her mother, but there 
was nothing in the sworn or viva voce evidence to suggest that the assistance she provided as a 
22 year old undergraduate significantly improved her mother’s business decisions or her ability to 
address the serious issues raised by Dukemaster in the limited time provided by Dukemaster’. 
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interaction with other tenants are significant. It seems a significant leap to consider the 

advice received from a tenants association or on the floor of a food court as addressing 

such a considerable imbalance. While some tenants associations are well organised, 

with members who have garnered a considerable amount of experience and knowledge, 

such expertise is not consistent between centres and/or food courts. Advice gratuitously 

provided by fellow shopkeepers, even experienced ones, is surely no substitute for, and 

has no comparison with, legal advice. 

The second issue involved practices utilised by Dukemaster which were commonly (but 

perhaps not so ruthlessly) pursued. Dukemaster contended that by finding that 

Dukemaster’s conduct was unconscionable, Gordon J risked ‘damning large segments 

of the industry’.293 Specific arguments were:  

 that there were other conditions in the lease and it would be wrong to focus only 

on the rent payable; 

 that the fact that the tenants’ businesses were or were not operating at a profit 

should not be a relevant consideration in negotiating with those tenants;  

 that the market was flexible – there were other locations and the goodwill or 

reputation of their tenants was at least to some extent transferable; and 

 that the relevant lease documents were straightforward and easily understood. 

While agreeing with the first contention generally, Gordon J held that she could not find 

any other provision of the relevant lease documents that would dissuade her Honour 

from finding that Dukemaster’s conduct was unconscionable. In relation to the second 

point, Gordon J agreed that ‘it would be inappropriate to require a landlord to enquire of 

the financial state of parties with which they are negotiating in an arm’s length 

transaction lest they be found to be behaving unconscionably.’294 The comments 

suggest a possible exception to this general statement: where the landlord is aware of a 

 

293 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290 
[138]. 

294 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290 [138]  
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tenant’s financial difficulties there may be an obligation to take this into account when 

dealing with the tenant. 

The third and fourth contentions addressed matters which have been of concern to 

tenants for some time: relocation and understanding leasing documents. Although it is 

often asserted that tenants can simply move away from a centre if they are dissatisfied 

with their leasing arrangements, 295 the reality is significantly different.296 New 

premises may not have the same visibility or customer flow, and the business must 

rebuild its reputation and goodwill in the new location. Gordon J recognised these 

difficulties. In addition, despite the fact that several of the tenants were ‘experienced 

business people’ it was noted that 

determining the legal consequences of the many and various lease documents and the 

correspondence relating to them was and remains a difficult task for someone trained in 

the law, let alone someone who speaks and reads English poorly with no legal training.297 

4. The significance of Dukemaster 

Dukemaster provides clear examples of misleading or deceptive conduct and 

unconscionable conduct in the context of a negotiation for the renewal of a retail 

 

295 In The Market for Retail Tenancy Leases in Australia, above n 72, 115, the Productivity Commission 
noted, ‘The main bargaining chip available to tenants is the ability to “vote with their feet”. 
Therefore, tenants need to be able to evaluate viable rent levels for their business model and ensure 
that they are in a position to walk away from negotiations if the proposed rental increases are 
considered too high.’ This statement has been the subject of considerable criticism from lessee 
interests.  

296 The Market for Retail Tenancy Leases in Australia above n 72, 115 citing from the transcript of 
evidence 790 (Manna Confectionery):  

Let’s forget the point that I’ve just bought a business in a shopping centre Let’s say I’m in 
there and I’m coming up for my five-year renewal. Let’s use your boxing ring analogy. What if 
I have to get in that boxing ring, because if I don’t, my wife and my children don’t eat, my 
house repayments don’t get made, everything collapses and I go bankrupt. I have to get in that 
ring and take on the heavyweight and take my chances with him, and that’s where you’re at. 
You’ve got so much invested in it that if you don’t get in there and fight like a dog, you don’t 
meet your commitments.  

297 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290 
[140]. 
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shopping centre lease. It underlines the importance of referring to the ‘checklist’ in 

Section 51AC(3) to identify the nature of conduct which is likely, particularly in 

combination with other matters, to indicate instances of unconscionable conduct. The 

case also suggests that some of the myths associated with retail leasing, such as the 

tenant’s ability to vote with their feet in all circumstances and that being a good 

businessperson equates with being well versed in legal technicalities, may be eroding. 

The decision emphasises the need for landlords to conduct themselves reasonably 

during the negotiation process, and seems to place a responsibility on landlords to be 

aware of negotiating disadvantages, including constitutional disadvantages such as 

limited language skills and in some situations the tenant’s financial circumstances. In 

such cases it seems prudent to ensure that the tenant has secured independent advice, 

preferably in a language in which the tenant is confident, and that sufficient time is 

permitted for appropriate deliberation. While this may seem to exceed what is regarded 

as appropriate in ordinary negotiations, landlords should ensure they contemplate the 

personal and bargaining disadvantages tenants may have during negotiations, and be 

mindful of tenants’ experience and business knowledge. It is better to take a little extra 

time in the negotiating process to ensure that the course of those negotiations does not 

later become the subject of an unconscionable conduct claim. 

Dukemaster is also interesting in that it raises questions of rentals and reasonableness. 

While, on one view, a landlord should be able to maximise the rental return on property, 

in this case inflated rentals, in conjunction with untruthful claims as to those values 

being a ‘fair’ market value, supported the unconscionability assertions. The question 

arises then: can merely asking for a rental above, even far above, the market rate, evince 

unconscionable conduct? Such a conclusion seems doubtful, and an undesirable 

restraint on freedom of negotiation; but landlords should ensure they, and their 

representatives, take care not to make misleading statements regarding that rental. 

K. Conclusions regarding Section 51AC and franchises and retail leases 
since the Reid Report 

If they looked back, what would members of the Reid Committee conclude about 

Section 51AC’s application since 1998? Although the Reid Committee did not endorse 
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an unconscionability standard  – indeed, the subsequent report expressed its concern 

about the ramifications of such a prospect  – Section 51AC is regarded (perhaps 

unfairly) as a legacy of the Reid Report and the reforms subsequent to that report. 

Franchising has seen considerable intervention with the implementation of a mandatory 

code of practice and recourse to the provisions of the TPA. But again, successful cases 

under Section 51AC have been few and far between, and those which have satisfied the 

elements of Section 51AC have been such extreme examples that they would likely 

have established unconscionable conduct under the general law. The most interesting 

and promising development is the recourse by courts to notions of trust and confidence, 

a factor which may assist in making Section 51AC workable. Also, as detected in the 

Allphones cases, at least at the interlocutory and first instance stages of the various 

matters there does seem to be a hint of a more flexible and expansive approach to 

Section 51AC. As will be outlined below and discussed in chapter 6, the Dukemaster 

decision suggests a more flexible and realistic approach to commercial transactions and 

the real relationship between larger and smaller players. 

Finally, before embarking on Chapter 4 which examines the role of Section 51AC and 

its analogous provisions in retail leasing transactions, it should be noted that 

information is lacking on the impact of Section 51AC, at least in the context of decided 

cases, as well as guidance as to how the provision should be interpreted and, crucially, 

how far its operation should extend beyond well understood equitable notions. We have 

numerous examples as to what unconscionability is not in relation to specific retail 

leasing situations, since there have been many instances where the courts have held that 

conduct, while harsh or unfair, fell short of the unconscionability standard. This is 

troubling because, as evinced by the submissions to the recent Productivity Commission 

inquiry, concern over business conduct in retail leasing matters has not subsided. Yet it 

seems the law cannot address many commonly occurring problems. If, as the Reid 

Committee suggested, such matters need to be addressed, there are three possibilities. 

First, that the standard will remain very high and will only catch the most egregious 

episodes of conduct, and that many of the situations examined by the Reid Report will 

remain without remedy. This will be desirable for the purposes of commercial certainty 

and compliance with the existing principles of equity. The ‘harsher edges’ will be taken 
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off commercial dealings but day-to-day commercial dealings will remain unrestrained. 

Second, that provisions dealing with unconscionable conduct in a commercial 

environment is uncharted territory anywhere in the common law world. Any provision 

will take time to develop given the cautious approach of the courts, and as will be 

discussed in Chapter 4, lack of guidance from the legislature. Given the approach of the 

courts in the recent Dukemaster and to some degree the Allphones case, it may be that 

Section 51AC is, at last, starting to evolve and is being moulded by the courts to reflect 

commercial considerations without compromising commercial certainty. Third, it could 

be concluded that Section 51AC is an abject failure and requires urgent amendment or 

repeal and replacement. The unconscionability standard will rarely be met and is 

inadequate to deal with the very real problems experienced in many retail leasing 

transactions involving small specialty tenants. 
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IV. THE APPLICATION OF SECTION 51AC ON BUSINESS CONDUCT 

ISSUES IN RETAIL LEASING 

Until such time as there is a substantive body of case law developed by Australia’s superior courts in 

relation to TPA S.51AC there will necessarily be uncertainty as to the range of circumstances and 

situations in which unconscionable conduct within the meaning of TPA S.51AC can be said to apply.1  

A. Introduction 

Chapter 2 of the Reid Report examined business conduct in retail tenancy matters. In 

particular, concern was raised about conduct involving: 

i. Lease documents and disclosure;  

ii. Sitting tenants, including security of tenure at the end of a lease and 

assignment;  

iii. Calculation of rental; 

iv. Changes in tenancy mix; and 

v. Redevelopment and relocation.2 

Chapter 4 will assess the impact of Section 51AC on each of these issues and on certain 

other business conduct matters relevant to retail leasing. This, in conjunction with the 

decisions discussed in Chapter 5, will assist in drawing conclusions as to the 

effectiveness of Section 51AC, including whether the provision can address 

troublesome business conduct issues in retail leasing or if another standard should be 

adopted. 

 

1 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia, (Westfield Ltd, submission no 85), 23 <http://www.pc.gov.au/__data/assets/pdf_file/0011/ 
66557/sub085.pdf> at 14 November 2009. 

2 House of Representatives Standing Committee on Industry, Science and Technology, Finding a Balance 
– Towards Fair Trading in Australia’ May 1997 AGPS Canberra, [2.6] Hereafter referred to as 
‘Reid Report’  



216 | P a g e  

 

                                                

B. Section 51AC and negotiation in retail leasing matters 

Clause 2.6 of the Reid Report identified lack of disclosure or the provision of 

misleading information to lessees during lease negotiations as major business conduct 

issues of concern to small retail tenants.3 Although a variety of such instances were 

raised before the Reid Committee, most complaints focused on representations and/or 

non-disclosure as to exclusivity, the identity or existence of major tenants, customer 

flow, tenancy mix and the proportion of the centre already under lease.4 The Committee 

concluded that representations or non-disclosure could, in appropriate circumstances, 

offend the unfair conduct provision recommended in Chapter 6 of the Reid Report.5  

It is instructive to make some general comments at the outset. First, while there will be 

some overlap, pre-contractual negotiations should be distinguished from negotiations 

subsequent to entering into the lease: for example, regarding relocation. When parties 

are negotiating for an initial term the focus is on the promotion of the premises; it may 

include representations, non-disclosure and other conduct with a view to encouraging 

the tenant to commit. Although there is still likely to be considerable financial, 

informational and commercial imbalance between the landlord and the specialty tenant, 

the prospective tenant is not ‘captive’, as is the case in later stages of the relationship.6 

Second, conduct in negotiations during the performance of the lease will require a 

consideration of representations made, but there are likely to be additional factors 

arising out of the existing relationship between the parties which may affect the parties’ 

conduct and any subsequent allegations of unconscionable conduct. Third, the 

likelihood of overlap with s52 is obvious, and given that establishing an allegation of 
 

3 Reid Report, ibid [2.6].  

4 Reid Report, ibid [2.205]–[2.206].  

5 Reid Report, ibid Recommendation [6.1], [6.73].  

6 ARA, Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Submission no 119), 22–23: ‘The difficulty that arises at the end of the lease is the 
position of the sitting tenant in a shopping centre where he or she is an economic captive, having 
invested heavily in a fit out, stocked the shop for the term of the lease and contributed substantially 
to the asset of the landlord. If the tenant is to vacate they are confronted with the loss not only of 
their goodwill but also the value of the business as a going concern and their livelihood for the 
majority of small businesses.’  
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misleading or deceptive conduct is more straightforward than unconscionable conduct, 

s52 would be the first destination for lessees aggrieved by pre and post contractual 

representations and conduct.7 A finding of misleading or deceptive conduct certainly 

will not necessarily lead to a finding of unconscionable conduct,8 but conduct offending 

s52 can contribute to a finding that ‘in the circumstances’ conduct is also 

unconscionable.9  

1. The factors in Section 51AC and their relevance to negotiation 

Sections 51AC(1) and (2) refer to the supply or possible supply of goods or services. 

The provisions encompass negotiations leading up to entering into a lease and, it would 

seem, those occurring during the course of the lease.10 The reference to possible supply 

would seem to refer to circumstances where a lease is not finalised and negotiations are 

‘broken off’. 

 

7 There have been many court and tribunal decisions involving s52 or equivalent provisions and retail 
leasing transactions: for example, Australian Competition and Consumer Commission v Dukemaster 
Pty Ltd (2009) ATPR 42–290; Murphy v Overton Investments Pty Ltd (2004) 204 ALR 26; Fresh 
Express Australia Pty Ltd v Larridren Pty Ltd [2002] FCA 1312 and on appeal [2003] FCAFC 222; 
Leda Holdings Pty Ltd v Oraka Pty Ltd (1998) ATPR 41–601; Tantipech v IOOF Australia Trustees 
(NSW) Ltd (1998) ATPR 41–614 and on appeal IOOF Australia Trustees (NSW) Ltd v Tantipech 
(1998) ATPR 41–652; Eatten’s Pty Ltd v JLW (NSW) Pty Ltd (1998) ATPR 41–619; Lezam Pty Ltd 
v Seabridge Australia Pty Ltd (1992) ATPR 41–171; John G Glass Real Estate Pty Ltd v Karawi 
Constructions Pty Ltd (1993) ATPR 41–249; Waltip Pty Ltd v Capalaba Park Shopping Centre Pty 
Ltd (1989) ATPR 40–975; Keen Mar Corp Pty Ltd v Labrador Park Shopping Centre Pty Ltd (1988) 
ATPR 49,185 (40–853). 

8 Armstrong-Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd (2006) NSWADT 323  

9 As was the case in Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) 
ATPR 42–290. 

10 There has been some doubt regarding the applicability of Section 51AC to the performance stage of a 
contract. This matter, it seems, will be clarified by legislative amendment: Senate Economics 
Committee: The Need, Scope and Content of a Definition of Unconscionable Conduct for the 
Purposes of Part IVA of the Trade Practices Act 1974 (Cth) (Commonwealth of Australia, December 
2008) <http://www.aph.gov.au/senate/committee/economics_ctte/ tpa_unconscionable_08/report/ 
report.pdf> at 24 November 2009. Recommendation 1 states, ‘the committee generally supports an 
amendment to section 51AC of the Trade Practices Act which states that the prohibited conduct in 
the supply and acquisition of goods or services relates to the terms or progress of a contract.’ [5.21] 
This recommendation was endorsed by the Commonwealth government: Government Response to 
the Report of the Senate Economics Committee Inquiry into the Need, Scope and Content of a 
Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 
(Cth), (3–4) <http://www.treasury.gov.au /documents/1659/PDF/Government_response.pdf> at 24 
November 2009. 
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Section 51AC does not leave the word ‘unconscionable’ without any standards or 

circumstances against which conduct can be assessed by the court.11 Although any of 

the factors in Section 51AC(3) could inform an assessment as to whether conduct is 

unconscionable, those most likely to be considered are Section 51AC(3) (a), (b), (c), 

(d), (e), (f), (i), (j) and (k).12 The relevance of these factors to retail leasing negotiations 

will be examined generally, and then specific examples discussed. 

(a) Section 51AC(3)(a)  

Section 51AC(3)(a) invites the court to examine the respective bargaining strengths of 

the parties Australia’s retail industry is characterised by a number of large leasing 

corporations which, in comparison to many specialty tenants, have considerable 

bargaining strength.13 This position is enhanced by planning limitations on centre size 

and, in some jurisdictions, height, and thus the number and type of businesses which 

can be accommodated.14 A more level playing field is evident in some smaller and 

‘strip’ centres, although such premises have not been immune from disputes.15  

Inequalities of bargaining power are a fact of commercial life, and if specialty 

tenants decide to enter into a shopping centre lease, the reality is that they will 

experience this imbalance to some degree. It is impossible to catalogue all the 

circumstances which may result in a disparity of bargaining strength between a 

landlord and tenant, and thus their negotiating position. Generally though, such 

 

11 M & H Noble Pty Ltd v Paulmarg Pty Ltd [2009] QSC 265, [20].  

12 A Lang, Lang’s Commercial Leasing in Australia (1996) CCH NSW [47–900]. 

13 On the other hand, the conduct of certain tenants should not be ignored. Some landlords, particularly in 
smaller and, in some cases, rural, centres complain about the conduct of more influential tenants. 
Clearly the factors in Section 51AC(4) are relevant to such a situation. 

14 The Productivity Commission has recommended that such planning restrictions be lifted: Productivity 
Commission, The Market for Retail Tenancy Leases in Australia, Inquiry report no 43, Canberra 
(2008) [Recommendation 8] <http://www.pc.gov.au/__data/assets/pdf_file/0009/82746/retail-
tenancy-market.pdf> at 28 December 2009. Hereafter referred to as the The Market for Retail 
Tenancy Leases in Australia.  

15 For example, the Berbatis and Dukemaster decisions both involved small centres.  
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factors can be traced to a fundamental problem in many commercial negotiations: an 

imbalance of access to information and advice. The landlord has more knowledge 

than a new, or even a sitting, tenant about the centre, the existing and prospective 

tenants, rentals payable and conditions associated with the various tenancies. Smaller 

specialty lessees, for the most part, do not have the same financial resources, 

commercial experience or access to legal representation as the larger landlords. 

While inequality in, and the unavailability of, much useful information may place 

tenants in a weaker bargaining position vis-à-vis a landlord, of itself a bargaining 

advantage does not suggest unconscionable conduct. This is also the case in relation to 

superior experience and access to advice. Such advantages are regarded as facts of 

commercial life. This does not mean that a landlord’s conduct will not be scrutinised if 

such bargaining strength is manipulated in an inappropriate way. While it is clear that 

parties in a stronger bargaining position are not required to ‘forfeit their advantages, or 

neglect their own interests’16 in the negotiating process, it seems there will be limits 

placed on the extent to which that power can be exercised.17  

The point at which the generally unfettered exercise of a superior bargaining position is 

constrained will be informed by other factors in Section 51AC(3). The fact that a 

landlord can engage in proscribed behaviour could be the result of a superior bargaining 

position. For example, imposing pressure,18 failing to disclose relevant information19 or 

 

16 Australian Competition and Consumer Commission v C. G.Berbatis (Holdings) Pty Ltd (2003) 214 
CLR 51, 64–65 per Gleeson CJ. These comments have been cited in many decisions, most recently 
Fubilan Catering Services Ltd v Compass Group (Australia) Pty Ltd [2007] FCA 1205, [513]; Rose 
v Sakkara Properties Pty Ltd [2009] FCA 304, [163]; Joelco Pty Ltd v Balanced Securities Ltd 
[2009] QSC 236, [24].  

17 For example, in Wallis Lake Fisherman’s Co-operative Ltd v ACN 079 830 596 Pty Ltd (trading as 
Jolly Joe’s Fish ‘n’ Chips) [2008] NSWADTAP 34, [98] the Tribunal emphasised that the amount of 
control a landlord had over the tenant’s restaurant premises, in particular access, the cool room, 
refrigerators and waste disposal, placed the landlord in an inordinately superior bargaining position 
and effectively permitted the landlord to impede the lessee’s ability to conduct his business. 
However, it was the way in which the landlord manipulated that bargaining position that ultimately 
led to a finding of unconscionable conduct. This part of the judgment was not challenged on appeal: 
Wallis Lake Fishermen’s Co-operative Ltd v A.C.N 079 830 596 Pty Ltd [2008] NSWSC 925.  

18 Section 51AC(3)(d). 

19 Section 51AC(3)(i). 
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demonstrating an unwillingness to negotiate20 are unlikely to occur when there is a level 

playing field. It is suggested, therefore, that Section 51AC(3)(a) will provide a 

background against which the court or tribunal may view the landlord’s conduct. 

(b)  Section 51AC(3)(b) 

Section 51AC(3)(b) considers whether, as a result of conduct engaged in by the 

supplier, the business consumer is required to comply with conditions which are not 

reasonably necessary for the protection of the legitimate interests of the supplier. The 

provision encompasses any written or oral agreements relevant to the landlord/ tenant 

relationship and permits an examination of the consequences of the condition’s practical 

operation.21 

The fact that such a provision is incorporated into a lease may indicate shortcomings in 

the negotiation process and an abuse of a bargaining position,22 but the term’s mere 

presence will not lead to a conclusion of unconscionable conduct; it may be that the term 

was incorporated as a concession during an even-handed bargaining process and in its 

proper context is entirely reasonable. Predictably, there are opposing views as to what is 

‘legitimate’ and ‘reasonable’. 

In Berbatis, at first instance, French J noted: 

 

20 Section 51AC(3)(j). 

21 Such a conclusion is of particular relevance when considering the performance stage of the lease and 
the fairness of certain terms in a lease. For example, see L Brown, ‘The Impact of Section 51AC of 
the Trade Practices Act 1974 (Cth) on Commercial Certainty’ (2004) 28 Melbourne University Law 
Review 589 595, who notes that Section 51AC(3)(b) ‘effectively allows the court to consider whether 
the terms of the contract are unduly harsh in their operation.’  

22 Brown, ibid 602. Brown notes that the two most obvious references to substantive unconscionability 
elements are in paras (b) and (e) of the ‘shopping list’; this does not negate its relevance to the 
negotiating process.  
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 [u]nfair exploitation of disadvantage amounting to unconscionable conduct may occur when an 

owner uses its bargaining power to extract a concession from the tenant that is commercially 

irrelevant to the terms and conditions of any proposed new lease.23  

In the High Court, Gleeson CJ disagreed: 

Good conscience did not require the lessors to permit the lessees to isolate the issue of the lease 

from the issue of the claims. It is an everyday occurrence in negotiations for settlement of legal 

disputes that, as a term of a settlement, one party will be required to abandon claims which may 

or may not be related to the principal matter in issue…Parties to commercial negotiations 

frequently use their bargaining power to ‘extract’ concessions from other parties. That is the 

stuff of ordinary commercial dealing. What is relevant to a commercial negotiation is whatever 

one party to the negotiation chooses to make relevant.24 (my emphasis) 

Of course, Berbatis involved s51AA, a statutory embodiment of the equitable doctrine 

of unconscionable dealing. Section 51AC has a different focus.25 In my view, French 

J’s comments are most applicable to Section 51AC(3)(b); a term requiring compliance 

with conditions not reasonably necessary to protect the landlord’s legitimate interests – 

in other words, using a superior bargaining position to extract a commercially irrelevant 

concession. 

 

23 (2000) ATPR 41–778, 41,197. 

24 (2003) 214 CLR 51, 63. 

25 Indeed, this was recognised by Gleeson CJ. At (2003) 214 CLR 51, 62 Gleeson CJ noted comments to 
this effect by counsel and did not disagree. Although Gleeson CJ was concerned to make the point 
that ss 51AB and 51AC of the Act have a wider operation than s 51AA, senior counsel for the 
appellant argued the case on the basis that the relevant form of unconscionable conduct in question 
was ‘the knowing exploitation by one party of the special disadvantage of another’. He said that by 
‘special disadvantage’ he meant ‘a disabling circumstance seriously affecting the ability of the 
innocent party to make a judgment in [that party’s] own best interests’. Applied to a case such as the 
present, that approach is consistent with what the Act calls the unwritten law concerning 
unconscionable conduct, bearing in mind that the Act also allows for development of the law from 
time to time. It is also consistent with the legislative history of s 51AA. 
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As yet there is little direct case authority to assist.26 Horrigan notes that consideration can 

be given to numerous possible indicia including general law good faith and 

reasonableness, the equitable doctrine of unconscionable dealing and statutory good 

faith and unconscionability.27 Presumably, ‘legitimate interests’ will be considered in a 

business context28 and extend beyond the immediate relationship to centre, regional and 

industry considerations. Critical to this factor is determining the extent to which landlords 

can pursue their own agenda.29  

(c)   Section 51AC(3)(c) 

In relation to negotiation, it is relevant to consider the lessee’s access to legal and other 

relevant advice prior to entry into the lease, and the circumstances under which 

documents are presented to and executed by the lessee. Lack of information, education 

and advice is still seen as a quandary for both landlords and tenants.30 A related 

problem is that many tenants still do not read their leases and associated documentation, 

or obtain independent legal advice because of time and cost factors.31 

Most jurisdictions require that the lessee obtain legal advice prior to entering into the 

lease, and to obtain a certificate to confirm this has been done. But many tenants can 

 

26 B Horrigan, ‘Unconscionability Breaks New Ground Avoiding and Litigating Unfair Client Conduct 
After the ACCC Test Cases and Financial Services Reforms’ (2002) 7 Deakin Law Review 73; 
Jefferson Ford Pty Ltd v Ford Motor Company of Australia Ltd [2008] FCAFC 60; Ford Motor 
Company of Australia Ltd v Jefferson Ford Pty Ltd [2007] FCA 870; Pampered Paws Connection 
Pty Ltd (ACN 116 460 621) (on its own behalf and in a representative capacity) v Pets Paradise 
Franchising (QLD) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138.  

27 Horrigan, above n 26, listing examples in fn 54. 

28 This would seem to be appropriate given the economic focus of the TPA. See generally D Clough, 
‘Coexistence of Fairness and Competition under the Trade Practices Act 1974 (Cth)’ (2005) 33 
Australian Business Law Review 99.  

29 This issue is relevant to a discussion of good faith and will be considered below. 

30 Interview with Small Business Development Corporation (3); Reid Report, above n 2 [2.6]. 
Productivity Commission, Final Report, The Market for Retail Tenancy Leases in Australia, above n 
14.  

31 Ibid.  



223 | P a g e  

 

                                                

only afford ‘basic’ advice which provides an overview of the lease.32 This may not alert 

tenants to more complex matters such as an explanation of the rent review procedure – a 

quandary for a tenant. The certificate must be obtained pursuant to statute and it will be 

assumed that the solicitor’s certificate equates to appropriate advice. Therefore, if a 

tenant claims they did not understand the documents pursuant to paragraph (c), the 

landlord would respond that advice was obtained and, by implication, that the tenant 

was conversant with the obligations under the lease. However, if all the tenant can 

afford is ‘basic’ advice, and an important provision was not explained, at issue is 

whether certification will stand up to scrutiny. Conversely, a solicitor cannot be 

expected to anticipate every adverse outcome when reviewing a lease. It seems that, 

even with the requirement for certification, the courts should be mindful of the quality 

of the advice and whether the tenant should, objectively, have understood the 

consequences of the particular term or terms. 

Other factors which could influence an assessment under Section 51AC(3)(c), with or 

without legal advice include the failure to explain a transaction when the circumstances 

call for such an explanation,33 the use of a standard form contract,34 and the weaker 

party being pressured into signing documents without considering them, or without 

having the opportunity to obtain legal advice.35  

 

32 ‘We paid a fortune to get the certificate and all they did was repeat what was in the disclosure 
statement.’ Interview P 5.  

33 Australian Competition and Consumer Commission v Chats House Investments Pty Ltd & Ors [1996] 
1119 FCA 1 involved clients who did not understand the nature of the transactions which they 
respectively instructed the first respondent to enter into as their agent. Branson J held the first 
respondent deliberately and unconscientiously took advantage of its superior position of 
understanding and knowledge in circumstances and found that there had been a contravention of 
section 51AA.  

34 In George T Collings (Aust) Pty Ltd v H F Stevenson (Aust) Pty Ltd (1991) ATPR 41–104 the case 
involved a standard form contract which contained, in small print, references to commission payable. 
It was held the real estate agent was in a much stronger position than the vendor with regard to their 
knowledge of the contents of the contract. It is submitted that this principle would extend to the 
contents of standard form leases. It is unclear to what extent the lessee should obtain legal advice.  

35 Re Fernando (1993) 42 FLR 243; Gregg v Tasmanian Trustees Ltd (1997) 143 ALR 328; Jedda 
Investments Pty Ltd v Krambousanos (1997) 72 FCR 138; Australian Competition and Consumer 
Commission v Dukemaster Pty Ltd (2009) ATPR 42–290  
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(d) Section 51AC(3)(d) 

 Section 51AC(3)(d) necessitates consideration of the nature of any representations or of 

the tactics used in negotiation. The difficulty in ascertaining the scope of this factor is 

determining where ‘hard bargaining’ ends and undue influence, pressure or unfair 

tactics begin.36  

Lees notes that unfair acts by a stronger party ‘call into question whether there was real 

or legitimate consent on the part of the weaker party’.37 But identifying an ‘unfair 

tactic’ as compared to the accepted machinations of commercial negotiation is 

problematic. In 2005, Professors Christensen and Duncan encapsulated the dilemma 

thus: 

[w]hile it is clear that a lessee will not be entitled to relief where the lessor is merely exercising 

its strict legal rights, the point at which a lessor steps over the line are less clear. Adoption of a 

simple ‘you will know it when you see it’ test, while not presenting any difficulty for 

overwhelming cases of ‘unreasonable, unfair, bullying and thuggish behaviour’ does not assist in 

the case of borderline activity within complex factual situations.’38 (footnotes omitted) 

To date, the concept of ‘unfair tactics’ has not been the subject of considered judicial 

decision,39 and ‘borderline activity’ continues to cause concern in the practical 

application of Section 51AC. 

 

36 S Christensen and W Duncan, ‘Unconscionability in Commercial Leasing – Distinguishing a Hard 
Bargain from Unfair Tactics?’ (2005) 13 Competition and Consumer Law Journal 158, 159. 

37 Matthew Lees, ‘Contract, Conscience, Communitarian Conspiracies and Confucius: Normativism 
through the Looking Glass of Relational Contract Theory’ (2001) 25 Melbourne University Law 
Review 82, 104.  

38 Christensen and Duncan, above n 36.  

39 Pampered Paws Connection Pty Ltd v Pets Paradise Franchising (Qld) Pty Ltd (No 3) [2009] FCA 
138, [92].  
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Bullying, thuggish conduct is almost certain to be regarded as an unfair tactic.40 

‘Tricky’ conduct aimed at pressuring a tenant through, for example, offering only a 

short time frame to make a decision,41 denying the tenant an opportunity to obtain legal 

advice42 or withholding information43 or equipment,44 can suggest the presence of 

unfair tactics.45 The use of misrepresentation and/or misleading or deceptive conduct to 

induce entry into a contract could be regarded as an unfair tactic,46 either alone47 or in 

combination with other conduct.48  

In relation to the other criteria, references to undue influence under the general law will 

assist interpretation. It seems an assessment of pressure49 in a commercial context may 

be informed by authorities which consider economic duress50 or considered more 

generally under the rubric of ‘unfair tactics’. 

 

40 Australian Competition and Consumer Commission v Simply-No Knead (Franchise) Pty Ltd (2000) 104 
FCR 253; ACN 079 830 596 Pty Ltd (trading as Jolly Joe ’s Fish ‘n’ Chips) v Wallis Lake 
Fisherman’s Co-operative Ltd [2007] NSWADT 297.  

41 For example, in Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) 
ATPR 42–290. 

42 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290. 

43 This contention was unsuccessful in Jefferson Ford Pty Ltd v Ford Motor Company of Australia Ltd 
[2008] FCAFC 60, [78]–[79]. 

44 ACN 079 830 596 Pty Ltd (trading as Jolly Joe ’s Fish ‘n’ Chips) v Wallis Lake Fisherman’s Co-
operative Ltd [2007] NSWADT 297 or as unsuccessfully alleged in Demir Pty Ltd v Graf Plumbing 
Pty Ltd [2004] NSWSC 553. 

45 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290. 

46 For example, as alleged recently in WMJ Attractions Pty Ltd v Ireland [2008] QSC 140. This case also 
alleged unfair tactics in relation to the subsequent termination of the contract. 

47 Although, as will be discussed below, it would seem the circumstances where a single representation 
could amount to unconscionable conduct would be rare.  

48 Armstrong-Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2006] NSWADT 323. 

49 As was alleged in Grey v Mango Pre Paid Calling Cards Pty Ltd [2004] FCA 1664 . 

50 Subject to the impact of Australia and New Zealand Banking Group Ltd v Karam (2005) 64 NSWLR 
149. In Universal Tankships Inc of Monrovia v International Transport Workers Federation (1983) 
IAC 366, Lord Scarman considered the circumstances in which the law regards the pressure as 
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(e) Section 51AC(3)(e) 

This factor could be relevant to the practice of the lessor arranging for the provision of 

common services such as cleaning or dealing exclusively with certain tradespersons 

regarding fit-outs. While the landlord may have good reasons for maintaining a 

relationship with a particular provider, in particular the desire to ensure consistency and 

quality of service, if the imposition of such exclusive dealing arrangements51 has 

adverse consequences on the tenant such as the necessity to pay inordinately high prices 

for the services, Section 51AC(3)(e) could be triggered. Again, this matter has been 

considered in a franchising context but is yet to be judicially considered in a retail 

leasing sense.52  

(f) Section 51AC(3)(f) 

Section 51AC(3)(f) considers discrimination between tenants. A mere difference in 

terms or dealings between tenants will be unlikely to trigger paragraph (f), as the 

landlord has the right to offer incentives to encourage particular tenants into the centre 

in response to demand for particular services or to obtain the right tenancy mix. 

However, a landlord should deal in a consistent way with tenants, especially in such 

matters as the imposition and calculation of outgoings;53 a lessee may have reason to 

 

legitimate: ‘In determining what is legitimate, two matters may have to be considered. The first is as 
to the nature of the pressure. In many cases this will be decisive, though not in every case. And so 
the second question may have to be considered, namely, the nature of the demand which the pressure 
is applied to support.’ In an Australian context, in Crescendo Management Pty Ltd v Westpac 
Banking Corporation (1988) 19 NSWLR 40, McHugh JA noted at 45 that ‘[t]he proper approach in 
determining whether there has been economic duress is to ask whether any applied pressure induced 
the victim to enter the contract and then ask whether that pressure went beyond what the law is 
prepared to countenance as legitimate? Pressure will be illegitimate if it consists of unlawful threats 
or amounts to unconscionable conduct…It is unnecessary for the victim to prove that the illegitimate 
pressure was the sole reason for him entering into the contract. It is sufficient that the illegitimate 
pressure was one of the reasons for the person entering the contract. Once the evidence establishes 
that the pressure exerted on the victim was illegitimate, the onus lies on the person applying the 
pressure to show that it made no contribution to the victim entering into the agreement.’  

51 Exclusive dealing may also contravene s46(1) TPA.  

52Pampered Paws Connection Pty Ltd v Pets Paradise Franchising (Qld) Pty Ltd (No 3) [2009] FCA 138.  

53 Ragi Pty Ltd v Kiwi Munchies Pty Ltd [2007] NSWADT 108, [155]. One of the other factors to which 
the Tribunal may have regard is ‘the extent to which the lessor’s conduct towards the lessee was 



227 | P a g e  

 

                                                                                                                                              

complain, therefore, if denied certain concessions in the negotiating process which were 

granted to other comparable tenants. Again, franchise cases could inform retail leasing 

matters. In Allphones,54 blatant discrimination between franchisees resulted in an 

interlocutory finding of unconscionable conduct. 

(g) Section 51AC(3)(i) 

The nature of the negotiating process is such that one party will, almost invariably, be 

aware of information which, if known to the other, might cause the other party to take a 

different negotiating stance.55 This does not of itself impose any obligation on the first 

party to bring the information to the attention of the other party, and failure to do so 

would not, without more, ordinarily be regarded as dishonesty or sharp practice.56 The 

extent of the information a landlord should reveal to satisfy this onus, particularly in 

relation to future planning, remains uncertain.57 It would be logical to use the 

 

consistent with the lessor’s conduct in similar transactions between the lessor and other like lessees’. 
The lessee did establish that the lessor had dealt with some other tenants, at least, on a different basis 
in relation to the way the ‘price’ for entry into occupation was set. In some instances the price paid 
for occupation was only designated as ‘rent’ and nothing was charged in relation to ‘outgoings’. 

54 [2009] ATPR 42–274.  

55 In this respect recall the discussions above regarding the relative strengths of the parties’ bargaining 
power.  

56 Lam v Ausintel Investments Australia Pty Ltd (1990) 97 FLR 458; Pampered Paws Connection Pty Ltd 
(ACN 116 460 621) (on its own behalf and in a representative capacity) v Pets Paradise Franchising 
(Qld) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138, [90]: ‘The invocation of s 51AC(3)(i) – 
unreasonable failure to disclose intended conduct – without more, in my view, is too long a bow and 
is not reasonably arguable. I would strike out par 115.3 of the ASOC. The contravention of the FCC 
by that conduct is not pleaded earlier; it is non-disclosure which is said to give rise to its 
contravention. However, I understood the ASOC to be saying, albeit liberally understood, that the 
pleaded non-disclosure of the obligations complained of adds to the picture of unconscionability. 
Arguably, it may do so.’ 

57 In the case of a retail shopping centre, almost any action taken by the lessor will have some effect on 
the lessee. Even matters not directly affecting a particular lessee may have an indirect effect 
throughout the centre. Another issue is determining the stage at which the lessor is expected to have 
foreseen the consequences of its actions on the lessee; for example, at the planning stage, after the 
action had been taken or after the project was already underway. Disclosure statements can only go 
so far in addressing this problem. 
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reasonable expectation of disclosure test, as utilised in respect of s52,58 to Section 

51AC(3)(i).59 

(h) Section 51AC(3)(j) 

Unless they are ‘courting’ a particular tenant, landlords often refuse to negotiate the 

terms of a lease and prospective tenants may be told to take it or leave it. This is 

particularly the case with standard form leases. Since the advent of section 51AC, 

reluctance or failure to negotiate the terms of a standard form contract, particularly an 

‘outright refusal’ to negotiate amounting to an ‘ultimatum’, is indicative of 

unconscionable conduct.60 This issue has been the subject of some judicial 

consideration, most recently in Dukemaster.61 

(i)  Section 51AC(3)(k) 

Failure to negotiate in good faith can evince unconscionable behaviour, including a 

‘take it or leave it’ stance where there is no preparedness on the part of the lessor to 

negotiate. It appears good faith permits parties to exercise self interest to a point where 

such pursuit becomes unconscionable,62 but merely refusing to give concessions and 

taking a hard line in negotiations will not demonstrate bad faith.63 Conduct discussed in 

relation to other factors in Section 51AC(3) is illustrative; for example, the use of unfair 

tactics or pressure, or a deliberate failure to disclose pertinent information. 

 

58 Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31. 

59 This possibility is addressed below.  

60 Explanatory Memorandum, Trade Practices Amendment (Fair Trading) Bill 1997, 24. 

61 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290, [132] 
per Gordon J. 

62 J Stapleton, ‘Good Faith in Private Law’ 1999 Current Legal Problems 7–8. 

63 Good faith will be considered in some detail below. For present purposes see the excellent overview of 
the development of good faith principles in Australia and elsewhere by Dr Howard Munro, ‘The 
‘Good Faith’ Controversy in Australian Commercial Law: A Survey of the Spectrum of Academic 
Legal Opinion’ (2009) 28 University of Queensland Law Journal 167.  
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However, the present interpretation of good faith is problematic, as it is uncertain to 

what extent the lessor can ‘play hard’ or choose not to disclose information before the 

pursuit of self interest is regarded as lacking good faith.64 The impact of an ulterior 

motive for taking particular actions on any obligation of good faith is uncertain.65 

(j) Comments re Section 51AC(3)(a)-(k) 

 The existence of facts which attract one or more of the factors in Section 51AC(3) will 

not necessarily lead to a conclusion of unconscionable conduct.66 The factors are 

‘signposts’ which may be considered by the court, but such considerations are not 

obligatory.67 Their presence means little unless, alone or in combination, they exhibit a 

standard of conduct which is regarded by the court as unconscionable. Nevertheless, a 

consideration of these factors illustrates the type of conduct which could attract 

suspicion. 

 

64 For example, note the comments of J W Carter and M P Furmston, ‘Good Faith and Fairness in the 
Negotiation of Contracts’, (1994) 8 Journal of Contract Law 93; and more recently, the discussion in 
Pampered Paws Connection Pty Ltd (ACN 116 460 621) (on its own behalf and in a representative 
capacity) v Pets Paradise Franchising (Qld) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138, 
[90]: ‘The pleaded lack of good faith is, I infer, based on the respondents’ relevant conduct being 
somehow deliberate or reckless. That is not pleaded. In my view, a lack of good faith requires a 
mental state which is not presently pleaded.’  

65 The nature of good faith, and its utility in negotiation of retail leases, is discussed below.  

66 Australian Competition and Consumer Commission v Oceana Commercial Pty Ltd [2004] FCAFC 174, 
[181] per Heerey, Sundberg and Dowsett JJ: ‘it distorts the proper operation of Section 51AC to 
search through the twelve criteria set out in subs (3), find one that seems to fit the case in hand, and 
then move to a conclusion of unconscionable conduct’.  

67 In Australian Competition and Consumer Commission v Simply-No Knead (Franchise) Pty Ltd (2000) 
104 FCR 253, 267: ‘Whether conduct is unconscionable for the purpose of s.51AC is at large. In 
performing its task the Court is aided but not controlled by the factors listed in subs (3)’. Similarly, 
in Australian Securities and Investments Commission v National Exchange Pty Ltd (2005) 148 FCR 
132, considered the analogous s12CC ASIC Act, the full Federal Court stated at 140 that the list of 
factors is the starting point for making a determination as to unconscionability and should not be 
approached as an exhaustive list. See too Thorne v Literacy Circle Pty Ltd [2009] FMCA 507 [271]. 
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C. Conduct during retail lease negotiations which has been held to be, or 
could potentially be, unconscionable  

1. Disclosure  

Disclosure obligations have been enhanced significantly since the Reid Report.68 

Landlords, and in some cases tenants, must provide the tenant or landlord, as the case 

may be, with a disclosure statement.69 A disclosure statement is a comprehensive 

document containing information relevant to a proposed retail tenancy,70 and the 

disclosure requirements restrict the ‘traditional secretiveness and obliquity of the 

bargaining process.’71 The disclosure statement provides the opportunity to record, inter 

alia, any representations made in the course of negotiations. 

(a) Will the failure to provide, or providing an incomplete disclosure statement indicate 

unconscionable conduct? 

 The failure to comply with the requirements of a disclosure statement may not of itself 

amount to unconscionable conduct, but could contribute, with other factors, to such a 

finding.72 

 

68 Actions in common law misrepresentation, and pursuant to s52 TPA, remain available to aggrieved 
lessees.  

69 The relevant retail tenancy statutes stipulate the information which must be provided in the disclosure 
statement, the relevant time stipulations mandated for its delivery and the consequences of failure to 
provide the disclosure statement: Retail Tenancy Statutes: Qld: s22(1); NSW: s11(1), Sch 2 Pt 1; 
Vic: s 17(1)(a); Retail Lease Regulations 2001 (Vic) reg 8, Sch 1; ACT: ss31, 157A; Tas: Sch 1 Pt 2 
cl 6(2), Sch 1 App B; SA: s12(2); WA: s 6(4); NT: s 19(2)–(4).  

70 For example, matters such as the size and location of the demised premises, the amount of rent payable, 
responsibility for outgoings, the permitted use of the premises and the opportunity for and process to 
be followed in relation to renewal. Depending on the jurisdiction, additional information must also 
be provided; for example, most jurisdictions (although not Western Australia) require that a written 
copy of the lease be provided to the tenant by the landlord of retail premises. Additional information 
in the form of a handbook, tenancy guide or information brochure, as the case may be, may be 
required. In Queensland, financial and legal advice reports must be provided. The consequences of 
failure to comply with disclosure obligations vary between jurisdictions. 

71 Fresko CafÃ© Pty Ltd v Bassil [2009] NSWADT 77, [47].  

72 Alpha Centauri Enterprises Pty Ltd v Mortgage House of Australia Pty Ltd [2009] NSWSC 333 [235]. 
Of course there is no industry code relevant to retail leasing transactions, but there are the disclosure 
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An incomplete disclosure statement may provide a lessee with a right to terminate, yet 

will not necessarily indicate unconscionable conduct even in combination with other 

factors Fresko CafÃ© Pty Ltd v Bassil73 involved a protracted dispute about the effect 

of a redevelopment on the tenant’s business. The tenants claimed, inter alia, that the 

lessor had ‘lied’ regarding the nature, extent and timing of the works, misled them into 

signing the lease, and had not complied with disclosure requirements. There was also 

evidence of animosity, confrontations and lock-outs. 

Pivotal to the finding that the conduct was not unconscionable was the extent of the 

tenant’s knowledge of the redevelopment works. The disclosure statement was ‘less 

than complete’74 and the omissions were such that the tenants were entitled to terminate 

pursuant to the relevant retail tenancy legislation. But this was insufficient to establish 

unconscionable conduct – the non-disclosure, even in combination with the other 

factors, did not evince the requisite moral obloquy necessary to establish 

unconscionable conduct. 

An interesting point is whether non-compliance with the disclosure obligations can be 

‘excused’ by a tenant finding out about the omitted material independently of the lessor. 

In this case, the tenants found out through the council and solicitors of the extent of the 

works. It seems inconsistent with a provision that regulates business conduct that a 

party’s failure to comply with their obligations can somehow be ‘made up for’ if the 

tenant, by accident or design, stumbles on the information. Perhaps the decision is 

explained by the fact that the omission in this case was regarded as not being deliberate 

or intended in any way to deceive. If the non-disclosure is deliberate, then even if the 

tenant discovers the information this should not mitigate the lessor’s conduct. The 

 

statement requirements under the relevant state and territory legislation. It was alleged that Mortgage 
House of Australia Pty Ltd had failed to disclose information regarding interest rate and 
commissions for ‘low-doc’ loans and a change in telephone diversion arrangements.  

73 [2009] NSWADT 77, [47].  

74 [2009] NSWADT 77, [48].  
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nature of an omission and its deliberate or reckless nature will be pivotal in the 

assessment.75 

(b) The effect of disclosure statements 

Inter alia, the disclosure statement provides an opportunity for any representations made 

by the parties to be recorded. Recent cases have considered whether the failure to record 

such information in the disclosure statement can prevent a tenant from claiming they have 

relied on the representation.76 It seems that, at least in New South Wales, if a tenant does 

not record a representation, such failure will operate, at some point,77 as an estoppel to 

defeat a later attempt to rely on an alleged representation. 

In Samaha v Corbett Court Pty Limited78 no representations were recorded in the 

disclosure statement, raising an evidentiary presumption that there were no relevant 

representations made or that, if any representations were made, the tenants did not place 

 

75 Transaero Pty Ltd v Goulthorpe [2009] VCAT 2146. 

76 Redmond v Wilvelle Pty Ltd [2009] NSWADT 45, [15].  

77 On appeal in Armstrong Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2007] 
NSWADTAP 47, [121] the Tribunal said: 

In the present case there was, in our view, substantial evidence that Mr Draper had made the 
alleged representation, and that at the time of entering into the lease S-B (the tenant) had relied 
upon it. There were no similar findings in Samaha. An evidentiary presumption founded in the 
omission of the statement from the lessee disclosure statement can be overcome by contrary 
evidence; and was, we think, overcome in this case. 

See too D.B Rreef Funds Management Ltd & P.T Ltd v Valentino Home Fashion Pty 
Ltd; Valentino Home Fashion Pty Ltd v Westfield Hurstville (Westfield Management) [2008] 
NSWADT 332, [63]: ‘The contents of that statement by the Lessee may constitute a platform 
(particularly in light of Samaha and Armstrong Jones) for a defence of estoppel to be mounted by the 
Lessor.’  

78 [2006] NSWSC 1441. Hereafter referred to as Samaha. 
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any reliance upon them.79 On this view, an estoppel is raised once the allegedly material 

representation is not disclosed by the lessee in the disclosure statement.80 

The Appeal Tribunal in Armstrong Jones Management Pty Ltd v Saies-Bond & 

Associates Pty Ltd81 endorsed Samaha in that the ‘many warnings’82 in the disclosure 

statement were designed ‘to implant firmly in the minds of the parties the importance of 

transparency as to all matters of material significance to each party.’83 But the facts in 

Samaha and Armstrong-Jones were distinguished, as in the latter case identifying the 

representations that had been made was not solely the lessee’s responsibility and the 

landlord had obligations too. In the view of the Appeal Tribunal it was obvious that any 

representation as to the identity of a major anchor tenant is of major importance to 

prospective small tenants. It was not sufficient for the lessor to list the agreements 

which they have procured which favour them, and ignore the representations they made 

to secure the deal. Also, unlike Samaha, the Appeal Tribunal noted that although an 

estoppel would arise at some point, an omission at the disclosure statement stage should 

not bar a lessee from taking action on a pre-lease representation that was important but 

not included in the disclosure statement.84  

(c)  Why is this relevant to unconscionable conduct and Section 51AC? 

The interviews undertaken for this thesis indicate that some landlords, or their 

representatives, are making representations and persuading tenants not to put them on 

the disclosure statement. Several first-time tenants admitted being ‘persuaded’ that it 

 

79 [2006] NSWSC 1441, [70]–[71].  

80 Armstrong Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2007] NSWADTAP 47 
[122].  

81 [2007] NSWADTAP 47 [122] Hereafter referred to as Armstong-Jones.  

82 [2007] NSWADTAP 47 [118].  

83 [2007] NSWADTAP 47 [118].  

84 [2007] NSWADTAP 47 [122]; see too Xin v Zakos, [2002] NSWADT 189; D.B Rreef Funds 
Management Ltd & P.T Ltd v Valentino Home Fashion Pty Ltd; Valentino Home Fashion Pty Ltd v 
Westfield Hurstville (Westfield Management) [2008] NSWADT 332.  
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was ‘best’ not to record the representation/s on the disclosure statement because of ‘the 

reaction of other tenants’ or for some other reason.85 Some interviewees claimed they 

did not want to ‘upset the landlord’ or felt they might not be granted a lease if they 

insisted on the terms being recorded. Other interviewees were told that the 

representation would not be recorded as it was not the policy of the landlord to do so.86 

Most were advised by solicitors that the representation should be recorded, but they (the 

tenants) had to make their own decision.87 

In many cases there will be no evidence of a representation; it will simply be a matter of 

the lessee’s word against the lessor’s or their representative’s. Unlike Armstrong-Jones, 

in most cases the lessee will not be fortunate enough to be in possession of evidence to 

rebut the presumption. 

Persuading the lessee not to record a representation, or the lessor’s refusal to do so, 

could evince unconscionable conduct pursuant to Section 51AC. The fact that the lessor 

can adopt such an approach demonstrates a difference in the relative strengths of the 

parties’ bargaining positions; one party wants to enter into or renew their lease and the 

lessor effectively is refusing to do so unless the lessee does not insist on a representation 

being recorded. This approach demonstrates the use of unfair tactics or pressure. It also 

demonstrates intent to avoid the operation of the retail leasing legislation and the 

consequences of s52: an attempt to defeat public policy. To sanction such conduct 

effectively permits a party to ‘contract out’ of s52, and Section 51AC, by encouraging 

tenants not to include the representation on the disclosure statement and then relying on 

 

85 Interview Sydney 12: ‘I know it was stupid but we really wanted the shop. He (the centre manager) told 
us that there were a few ‘troublemakers’ in the centre who would get upset if they ‘got wind’ of what 
we had agreed to. He said it would be ‘better for all of us’ not to record our agreement – to just go 
ahead and sign the lease and start up the business. We just wanted to move on and trusted him.’ 

In my interviews, several tenants in Sydney and Perth referred to refusals to record representations 
which were later denied or disregarded. 

86 Interview Perth 35: ‘It was very ‘take it or leave it’ – it was clear that if we wanted to move ahead 
nothing was going to be written down.’  

87 Ibid. ‘The lawyer said to record it but X (centre manager) said it was just the lawyer covering her back. 
He said it was not company policy to record the representations – nobody did and ‘more 
experienced’ tenants didn’t worry. He said they always honoured their promises.’  
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that conduct to raise an estoppel later. It would seem to defeat public policy by 

permitting parties to thus avoid pivotal provisions of the TPA.88  

On the other hand, it could be said that lessees are their own worst enemies if they enter 

into a lease while relying on a representation that they agree will not be recorded. The 

fact that the lessee may have been naïve, however, should not excuse the lessor if in fact 

the representation was misleading and was intended to entice the tenant to enter into the 

lease, and there was no intention to honour the representation. To do so would be to 

sanction unethical conduct by the lessor. 

2. Conduct offending s52 TPA  

Allegations of misrepresentation often colour the negotiation process.89 Section 52 TPA 

and its equivalent provisions are the first logical destination in order to address 

contentious representations, as are the unconscionable conduct provisions of the Retail 

Leases Act 1994 (NSW), which were amended in 2006 to include a prohibition of 

misleading conduct.90 This is not to say that misrepresentation will not be relevant to a 

consideration of unconscionable conduct. 

 

88 It seems that to sanction such conduct effectively permits a party to ‘contract out’ of s52 and Section 
51AC by encouraging tenants not to include the representation on the disclosure statement and then 
relying on that conduct to raise an estoppel later. It would seem to defeat public policy by permitting 
parties to thus avoid pivotal provisions of the TPA. Parties cannot contract out of s52, at least 
through an exemption clause in a contract: Re Keen Mar Corporation Pty v Labrador Park Shopping 
Centre (1989) ATPR (Digest) 46–048; Collins Marrickville Pty Ltd v Henjo Investments Pty Ltd 
(1987) 72 ALR 601 at 613; P. J Berry Estates Pty Ltd v Mangalone Homestead Pty Ltd (1984) 6 
ATPR 40–489, 45,638; Petera Pty Ltd v E.A.J Pty Ltd (1985) 7 ATPR 40–605, 45,887; Culligan v 
Aco Pty Ltd [2009] NSWCA 290, [89].  

89 Many cases have discussed s52 in relation to pre-contractual negotiations. For some recent examples 
see Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290; 
Panache Salons Pty Ltd v Kent Street Pty Ltd [2009] NSWADT 247; Skiwing Pty Ltd trading as 
Cafe Tiffany’s v Trust Company of Australia Ltd (Stockland Property Management Ltd) [2009] FCA 
347; D.B Reef Funds Management Ltd & P.T Ltd v Valentino Home Fashion Pty Ltd; Valentino 
Home Fashion Pty Ltd v Westfield Hurstville (Westfield Management) [2008] NSWADT 332 but 
compare AAF Enterprises Pty Ltd v Hiken Group Pty Ltd [2009] NSWSC 418 and AWPF 
Management Pty Ltd v Red Roll Pty Ltd [2009] NSWADTAP 3. It is suggested that representations 
regarding new centres could be informed by cases regarding off-the-plan sale contracts: Mirvac 
(Docklands) Pty Ltd v La Rocca [2006] VSC 48.  

90 Retail Leases Act 1995 (NSW) s62D: Vale v Rosychamp [2008] NSWSC 1373; Tennent v Moukhlina 
[2008] NSWADTAP 83; Panache Salons Pty Ltd v Kent Street Pty Ltd [2009] NSWADT 247.  

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281989%29%20ATPR%20%28Digest%29%2046%2d048
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3. Can a single act of misleading or deceptive conduct amount to 
unconscionable conduct? 

An initial consideration is whether a single misrepresentation or act of misleading or 

deceptive conduct can lead to a finding of unconscionable conduct. Recently in 

Armstrong-Jones it was held that a single, obviously significant, act of misleading 

conduct could establish unconscionable conduct. In that case, a lessee in a new centre 

claimed that the lessor, through its agent, had engaged in misleading or deceptive 

conduct, and unconscionable conduct regarding representations that Harvey Norman, a 

high profile retailer, had leased premises in the centre. In fact the premises had been 

leased to a related corporation which did not have the same degree of public recognition 

as Harvey Norman. In the Tribunal’s view, this representation was not only false or 

misleading91 but also involved ‘unfair tactics’ within the meaning of s62B(3)(d) RLA, 

an equivalent provision to Section 51AC(3)(d). Although the first instance decision was 

set aside on other grounds92 the Appeal Panel’s findings did not undermine the potential 

for a misrepresentation, even a single misrepresentation, to be held to be 

unconscionable. While acknowledging that it would be unusual for one instance of 

misleading conduct to be enough to give rise to a finding of unconscionable conduct,93 

the Appeal Panel noted:  

We accept that a false representation on such a major matter as an icon or anchor tenant, 

especially one of the significance of Harvey Norman, could be enough on its own to give rise to 

a finding of unconscionable conduct.94 

Other cases have been more circumspect as to whether a contravention of s52 can 

equate to unconscionable conduct.95 In such cases the focus is on the 

 

91 Thus contravening s10 Retail Leases Act 1995 (NSW). 

92 As this was the only ground upon which the unconscionability claim succeeded, it was held that the 
Tribunal’s finding should be set aside.  

93 Armstrong Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2007] NSWADTAP 47.  

94 [2007] NSWADTAP 47, [142]. 

95 See for example Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286; Monroe Topple 
& Associates Pty Ltd v The Institute of Chartered Accountants in Australia (2002) 122 FCR 110; 
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misrepresentation’s character as an unfair tactic to induce the lessee to enter into the 

lease, although factors (i) the failure to disclose and (k) good faith have been raised in 

this context.96  

In Australian Competition and Consumer Commission v Dukemaster,97 Gordon J held 

that the landlord had engaged in misleading or deceptive conduct through oral and 

written representations made to the various tenants regarding, inter alia, rental.98 The 

landlord did not believe the statements and did not have a reasonable basis for belief. 

The representations contravened s52 and were considered in ‘all the circumstances’ 

when determining whether the conduct was unconscionable. It seems Gordon J did not 

regard the instances of misleading conduct as unconscionable in themselves, but they 

contributed to the overall findings of unconscionable conduct. 

Putri Kenanga Pty Ltd v Pham99 considered whether the provision of misleading 

information regarding arrears of rental could, inter alia,100 contribute to a finding of 

unconscionable conduct. On these facts, the Tribunal held the overstatement of the 

arrears was not deliberate and was not perceived by either party until the lease was 

terminated. The lessee had access to legal advice.101 However, it was noted that if a 

lessor or lessor’s agent, knowing that a lessee owed little or no rent, deliberately 
 

Australian Competition and Consumer Commission v Simply No-Knead (Franchising) Pty Ltd 
(2000) 104 FCR 253  

96 Pampered Paws Connection Pty Ltd (ACN 116 460 621) (on its own behalf and in a representative 
capacity) v Pets Paradise Franchising (QLD) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138.  

97 (2009) ATPR 42–290 Hereafter referred to as Dukemaster.  

98 For example, that the rent was ‘very reasonable and below the market value’. In some cases, verbal 
representations were made to the same effect. There were also representations that the rental offered 
to a particular tenant was discounted, was less than other tenants were paying and/or that the 
landlord had asked a specialist to value the market rent when this was not the case. In another 
instance, the lessor falsely represented that the time for a tenant to exercise his option had expired.  

99 Putri Kenanga Pty Ltd v Pham [2009] NSWADT 301.  

100 Other conduct involved breaches of the lessor’s agent of its duties pursuant to the relevant code of 
conduct and high pressure tactics including visiting the premises and behaving in an intimidating 
manner. There was also evidence of ulterior motive in wanting to be ‘rid’ of difficult tenants. 

101 [2009] NSWADT 301, [172]. 
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misrepresented that there were substantial arrears, this could amount to unconscionable 

conduct. This conclusion would be all the more likely if the lessee had no access to 

professional assistance and was not capable of conducting his or her own investigation 

of the state of affairs, and/or if the clear motive of the lessor or agent in making this 

representation was to induce the lessee to form the opinion that paying off the arrears 

would be impossible and for that reason would abandon the premises.102 

It is theoretically possible that there may be a rare circumstance where a single act of 

misleading or deceptive conduct will be regarded as unconscionable for the purposes of 

Section 51AC. Otherwise, instances of misleading or deceptive conduct will be 

persuasive when considering factors whether the conduct was unconscionable ‘in all the 

circumstances’.103  

4. Silence and non-disclosure 

Non-disclosure of information can be an impediment to a lessee’s bargaining position 

during negotiations, but, of itself is unlikely to be actionable pursuant to Section 

51AC(1) or (2). Several factors in Sections 51AC(3) are referable to circumstances of 

non-disclosure, in particular Section 51AC(3)(a),(c),(d),(i),(j) and(k). 

Section 52 is of considerable relevance in this discussion of Section 51AC. Non-

disclosure of information can be held to be misleading or deceptive conduct. In s 4(2) 

TPA, ‘engage in conduct’ is defined as the doing or refraining from doing any act; 

refraining meaning otherwise than inadvertently. There is still some debate as to 

whether complete or partial non-disclosure must be deliberate104 or whether the 

 

102 [2009] NSWADT 301, [171]. 

103 Pampered Paws Connection Pty Ltd (ACN 116 460 621) (on its own behalf and in a representative 
capacity) v Pets Paradise Franchising (QLD) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138, 
[90]; D.B Rreef Funds Management Ltd & P.T Ltd v Valentino Home Fashion Pty Ltd; Valentino 
Home Fashion Pty Ltd v Westfield Hurstville (Westfield Management) [2008] NSWADT 332. 

104 Although initially it was believed that the silence must be deliberate: For example, see Semrani v 
Manoun; Williams v Manoun [2001] NSWCA 337 at [62], where Beazley JA, with whom Mason P 
and Ipp AJA agreed, said that in order for the silence in that case to be ‘actionable, [the defendant] 
must have had actual knowledge of a matter which he intentionally refrained from telling [the other 
party] in circumstances where there was either a duty to disclose or elsewhere [the other party] had a 



239 | P a g e  

 

                                                                                                                                              

omission will merely be another factor in determining whether the conduct105 is 

misleading or deceptive. Non-disclosure is misleading where, in all circumstances 

including silence, there would be a reasonable expectation that the matter would be 

disclosed.106
 In assessing unconscionable conduct under Section 51AC TPA, the use of 

a half truth or a general failure to disclose could be regarded as contributing to an 

imbalance in the parties’ respective negotiating strengths107 which may affect the 

tenant’s understanding of any documents,108 be regarded as an unfair tactic,109 be 

relevant to non-disclosure110 and demonstrate a lack of good faith.111 For example, in 

the case of shopping centre leasing, if a landlord were to make statements in relation to 

the centre about, for example, estimated turnover and customer flow,112 the corporate 

status of a proposed anchor tenant113 or an anticipated redevelopment, there would be 

an obligation to reveal the full story. 

 

reasonable expectation that such information would be disclosed to him’; Kaze Constructions Pty 
Ltd v Housing Indemnity Australia Pty Ltd (1990) ATPR 41–017. However, later cases suggest that 
this is only the case in circumstances of mere silence: Johnson Tiles Pty Ltd v Esso Australia Pty Ltd 
(2001) ATPR 41–794, Noor Al Houda Islamic College Pty Ltd v Bankstown Airport Ltd (2005) 215 
ALR 625; Peninsula Balmain Pty Ltd v Abigroup Contractors Pty Ltd [2002] NSWCA 211. 
Hodgson JA, with whom Mason P and Stein JA agreed, said at [58] that ‘the requirement…that a 
refraining be otherwise than inadvertent requires that there be actual advertence to the question of 
whether something should be done or not and the formation of an intention that it not be done’.  

105 In Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31, Black CJ noted that references to ‘mere 
silence’ or to a duty of disclosure could divert attention from the primary issue that is whether the 
conduct is misleading or deceptive. His Honour noted that although ‘mere silence’ was a convenient 
way of describing some fact situations, there was in truth no such thing as ‘mere silence’ because the 
significance of silence always falls to be considered in the context in which it occurs. 

106 Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31. 

107 Section 51AC(3)(a). 

108 Section 51AC(3)(c). 

109 Section 51AC(3)(d). 

110 Section 51AC(3)(i). 

111 Section 51AC(3)(k). 

112 Jacques v Cut Price Deli Pty Ltd (1993) ATPR 46–102.  

113 Armstrong Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2007] NSWADTAP 47.  
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(a) The reasonable expectation of disclosure test and unconscionable conduct 

Although the reasonable expectation of disclosure test has been the subject of 

criticism,114 cases since Demagogue Pty Ltd v Ramensky115 have provided guidance in 

the test’s application. In the case of Section 51AC, an assessment of whether there was 

a reasonable expectation of disclosure in ‘all of the circumstances’ would be informed 

by the nature of the particular relationship; a landlord and a specialty tenant will more 

often than not have disproportionate bargaining strengths. Deliberate non-disclosure is 

likely to be regarded as an unfair tactic116 and demonstrate a lack of good faith.117 Of 

most importance is Section 51AC(3)(j), which examines whether the supplier (landlord) 

unreasonably failed to disclose intended conduct of the supplier that might affect the 

interests of the business consumer (tenant), as well as any risks to the tenant arising 

from the landlord’s intended conduct. Authorities on the reasonable expectation of 

disclosure test could be utilised in an assessment of conduct under Section 51AC(3)(j). 

The s52 cases reveal that the reasonable expectation of disclosure test will have little 

impact on circumstances involving arm’s-length commercial negotiations because there 

is no expectation of disclosure between parties with equal bargaining power.118 The 

particular facts of a case must be considered in the light of the ordinary incidents and 

character of commercial behaviour,119 and where one of the parties is more akin to an 

‘everyday consumer’ than an experienced business person, it seems there will be 

heightened obligations to disclose.120 The provision of incomplete information may also 

 

114 For an excellent overview of the recent authorities in this area, see F de Wilde, ‘The Less Said – The 
Worse: Silence as Misleading and Deceptive Conduct’ (2007) 15 Trade Practices Law Journal 7. 

115 (1992) 39 FCR 31. 

116 Section 51AC(3)(d). 

117 Section 51AC(3)(k).  

118 Poseidon Ltd Adelaide Petroleum NL (1992) ATPR 41–164; Timms v Commonwealth Bank of 
Australia [2004] NSWSC 76. 

119 General Newspapers Pty Ltd v Telstra Corporation (1993) 117 ALR 629. 

120 Australian Competition And Consumer Commission v Keshow (2005) ATPR 42–076; Hai Quan 
Global Smash Repairs v Ledabow Pty Ltd (2004) ATPR 42–025. 
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amount to misleading or deceptive conduct where persons may be astute 

businesspersons but relatively inexperienced with a particular type of transaction.121 

Such considerations would be equally relevant to retail leasing negotiations between a 

landlord and many specialty tenants. 

What may reasonably be expected to be disclosed will be coloured by the surrounding 

circumstances. Relevant factors may include the materiality of the information,122 its 

confidentiality, the impact of positive statements in combination with the withholding 

of information regarding drawbacks or risks123 and the context in which negotiations are 

conducted: for example, with a policy of full disclosure.124  

From the discussion of whether single contraventions of s52 could establish 

unconscionable conduct, it seems that misleading conduct through non-disclosure, if 

significant enough, could amount to unconscionable conduct.125 Section 51AC in the 

context of non-disclosure has recently been discussed in the New South Wales Court of 

Appeal. In Dwyer v Craft Printing Pty Ltd,126 Mr Dwyer, the sole director of Comsta 

Pty Ltd, one of a group of related companies, guaranteed Comsta’s debts with Craft 

Printing Pty Ltd (Craft). When Comsta was voluntarily wound up, Mr Dwyer’s 

guarantee was rendered ineffective. Craft was not informed. At issue was whether Mr 

Dwyer’s failure to inform Craft of Comsta’s demise, leaving Craft without the security 

of the guarantee, was misleading or deceptive and/or unconscionable. On appeal,127 

Young JA, with whom the other judges agreed, upheld the findings that Dwyer’s 

 

121 Fraser v NRMA Holdings Ltd (1995) 55 FCR 452.  

122 Pancontinental Mining Ltd v Goldfields Ltd (1995) ACSR 463. 

123 Demagogue Pty Ltd v Ramensky (1992) 39 FCR 31.  

124 Noor Al Houda Islamic College Pty Ltd v Bankstown Airport Ltd (2005) 215 ALR 625.  

125 Armstrong Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2007] NSWADTAP 47.  

126 [2009] NSWCA 405; the decision at first instance is Craft Printing Pty Ltd v Dwyer [2009] NSWDC 
190.  

127 [2009] NSWCA 405.  
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conduct offended ss52 and 51AC as he continued the trading relationship with the 

respondent without disclosing changes to the structure of the companies receiving the 

services. At first instance, s52 and non-disclosure were linked to non-disclosure in the 

Section 51AC context, and specific reference was made to Section 51AC(4)(i), 

suggesting that the trial judge paid heed to whether there was a failure to disclose and 

any risks arising from Dwyer’s conduct128 and a lack of good faith.129  

A finding of unconscionable conduct based on only one non-disclosure would be rare 

but should not be completely discounted. For example, to reverse the circumstances in 

Armstrong- Jones,130 if a prospective lessee was not informed that a major anchor 

tenant was vacating the premises or had decided not to enter into a lease of the 

premises, especially after representations regarding the presence of that anchor tenant 

were made by the landlord to encourage the lessee to enter into a tenancy, such a non-

disclosure alone might be sufficient to establish unconscionable conduct. 

Finally, unlike the debate in relation to s52 regarding advertent or inadvertent non-

disclosure, it is suggested that deliberate non-disclosure will be crucial in a Section 

51AC context. An inadvertent non-disclosure, unless extremely reckless, would not 

suggest unconscionable conduct. 

 

128 Section 5AC(3)(i). 

129 Section 51AC(3)(k).  

130 [2007] NSWADTAP 47.  
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(b) Representations as to future matters 

Section 51A131 TPA is an evidential provision which deems representations as to future 

matters to be misleading for the purposes of Part V, Division 1132 and Part IVA133 TPA. 

Although s51A is applicable to Part IVA,134 there is a dearth of case authority as to the 

operation of s51A in this context. The most obvious way s51A can affect Section 51AC 

relates to circumstances where misleading conduct, whether alone or in combination 

with other factors, can be the basis of a finding of unconscionable conduct. The 

necessity to establish reasonable grounds for making the future representation may 

contribute to a consideration of the impugned conduct ‘in all the circumstances’. Such 

an enquiry may reveal evidence of an absence of good faith, another factor to which the 

court can refer when assessing unconscionable conduct under Section 51AC.135 In 

addition, given that the decided cases seem to necessitate a cumulative approach to a 

finding of unconscionable conduct,136 any such misrepresentation may add to the 

overall case for a finding of unconscionability. 

 

131 Section 51A Interpretation  

 (1) For the purposes of this Division, where a corporation makes a representation with respect 
to any future matter (including the doing of, or the refusing to do, any act) and the corporation 
does not have reasonable grounds for making the representation, the representation shall be 
taken to be misleading. 

 (2) For the purposes of the application of subsection (1) in relation to a proceeding concerning 
a representation made by a corporation with respect to any future matter, the corporation shall, 
unless it adduces evidence to the contrary, be deemed not to have had reasonable grounds for 
making the representation.  

 (3) Subsection (1) shall be deemed not to limit by implication the meaning of a reference in 
this Division to a misleading representation, a representation that is misleading in a material 
particular or conduct that is misleading or is likely or liable to mislead.  

132 Part V is titled ‘Consumer Protection’; Division 1 addresses ‘Unfair practices’.  

133 Part IVA addresses ‘Unconscionable conduct’. 

134 Sections 51AB(7), 51AC(12). 

135 Section 51AC(3)(k), (4)(k).  

136 Australian Competition and Consumer Commission v Simply No-Knead (Franchising) Pty Ltd (2000) 
104 FCR 253, 270 per Sundberg J: ‘an overwhelming case of unreasonable, unfair, bullying, and 
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The factors to be examined when assessing reasonable grounds were outlined by Heerey 

J in Sykes v Reserve Bank of Australia;137 of particular relevance here is the necessity 

for the representor to show that the facts are objectively reasonable. This is interesting: 

if, for example, there were other empty shops in the centre, the decision not to renew 

could be seen as commercially unfounded and suggest some unfair conduct138 or lack of 

good faith.139 In assessing what is ‘objectively reasonable’, such decisions may be 

brought into sharp focus. While it is within the landlord’s right not to renew a lease, is 

this decision objectively reasonable? Is the decision objectively reasonable from the 

perspective of commercial practice or from the individual landlord’s perspective? 

(c) The factors in Section 51AC(3) and future representations 

Inequality of bargaining power, particularly a significant inequality, could indicate that 

a representation may have a greater effect on the representee because of the differing 

levels of knowledge and understanding of the parties. It may be difficult for the person 

making the representation to establish reasonable grounds if the disparity in knowledge 

between the parties was such that some additional explanation or qualification of the 

future representation was required. An example of unfair tactics could include a threat 

of consequences in the future if certain action is not taken in the present. The operation 

of s51A would see the maker of such a representation required to establish it was made 

on reasonable grounds and not in the course of unconscionable dealing. 

 

thuggish behaviour in relation to each franchisee that amounts to unconscionable conduct by SNK 
for the purposes of s 51AC(1).’ 

137 (1998) 88 FCR 511, 513. Some facts or circumstances: 

 Existing at the time of the representation  
 On which the first respondent in fact relied  
 Which are objectively reasonable and  
 Which support the representation made. 

138 Section 51AC(3)(d). 

139 Section 51AC(3)(k).  
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Section 51AC(3)(i) is relevant where small businesses have been affected by certain 

non-disclosures. The reference to ‘unreasonably failed to disclose to the business 

consumer any intended conduct of the supplier that might affect the interests of the 

business consumer’ seems directly applicable to future representations. Section s51A 

could be utilised if there has been a failure to disclose as to a future matter; the onus of 

proof is reversed and the maker must establish that the statement was reasonable. 

However, the provision refers to an unreasonable failure to disclose. This would suggest 

that the applicant has to establish that the non-disclosure was unreasonable as a 

threshold step. That done, the reversal of the onus of proof would be of little assistance. 

Given that Section 51AC(3)(i) is applicable to future representations, perhaps the 

provision could be amended so that the reference to ‘unreasonable’ be removed, and 

then mere non-disclosure as to the future matter would be an indication of 

unconscionable conduct, with the onus transferring to the maker to establish the non-

disclosure was reasonable pursuant to s51A. This would relieve, at least to some extent, 

an already onerous evidential burden on applicants in matters of unconscionable 

conduct. The good faith factor in Section 51AC(3)(k) may be indirectly influenced 

through the operation of s51A. If reasonable grounds are not established, this would 

suggest an absence of good faith. 

(d) Silence as a future representation and unconscionable conduct  

The utility of s51A and the unconscionability provisions becomes cloudier when a 

failure to disclose is involved. Initially it seemed that s4(2) would limit the scope of 

silence as misleading conduct, as it was believed that the silence must be deliberate.140 

It seems a contrary view has found favour,141 and non-disclosure is treated as a factor 

amongst all the other circumstances of a case.142 If this is so, the scope of s51A in 

relation to unconscionable conduct may be widened. Subject to the comment above 
 

140 Kaze Constructions Pty Ltd v Housing Indemnity Australia Pty Ltd (1990) ATPR 41–017; Edgar v 
Farrow Mortgage Services Pty Ltd (1992) ATPR (Digest) 46–096.  

141 Noor Al Houda Islamic College Pty Ltd v Bankstown Airport Ltd (2005) 215 ALR 625.  

142 Johnson Tiles Pty Ltd v Esso Australia Pty Ltd (2001) ATPR 41–794, Noor Al Houda Islamic College 
Pty Ltd v Bankstown Airport Ltd (2005) 215 ALR 625.  
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relating to Section 51AC(3)(i), there would be no need to establish the first step, which 

is that the non-disclosure was deliberate; instead, it will be possible to go straight to the 

fact that it was a future representation, reverse the onus and require the maker to show 

reasonable grounds. In a case of unconscionable conduct, it would seem that the 

deliberate nature of the non-disclosure would support an allegation of unconscionable 

conduct. 

(e) Language skills and understanding as an impediment in the negotiation process 

The ability of some small business persons, particularly retail lessees, to negotiate can 

be impeded by factors such as, inter alia, language, socio-economic status and business 

sophistication.143 It is likely some small business owners will have had little exposure to 

the Australian contract regime, compounding their disadvantage when negotiating 

contracts and understanding their terms.144 The problem is made worse because such 

representees are often unaware of the legal protections available or are, for cultural or 

social reasons, reluctant to report these incidents.145  

In the United States, this problem has been termed ‘acoustic segregation’.146 Acoustic 

segregation147 recognises differences between merchants and the artificiality of treating 

 

143 For example, in Dukemaster Ms Wong, the landlord’s representative, conducted many of the initial 
negotiations in the tenant’s native language; then when matters became contentious, communications 
on behalf of the landlord, including through Ms Wong, were almost totally in spoken or written 
English. For example, in some instances marketing outreach is in the representee’s first language, 
but disclosure documentation, the contract itself and subsequent correspondence is in English. See 
too Australian Competition and Consumer Commission v Avanti Investments Pty Ltd and Giuseppe 
Rocco Barbaro, FCA proceeding no s51 of 2001 (unreported).  

144 I realise that in the course of this discussion I may indulge in some generalisations. Please note that the 
article does not suggest that all small business owners exhibit all or any of these characteristics. 

145 L Raleigh, ‘Consumer Protection in the Hispanic Community’ (2008) Florida Bar Journal 32. 

146 P Abril, ‘Acoustic Segregation’ and the Hispanic Small Business Owner’ (2007) 10 Harvard Latino 
Law Review 1; E Webb, ‘ACCC v Dukemaster: A Recognition of “Acoustic Segregation” in 
Australian Retail Leasing?’ Australian Property Law Journal  (forthcoming). 

147 In ‘Tongue-tied in the Market: The Relevance of Contract Law to Racial-Language Minorities’ (2003) 
91 California Law Review 579, J Lim notes that ‘Consumer-protection legislation counteracts some 
of those disadvantages and seeks to safeguard language minorities’. However, such regulation still 
‘too often assumes that consumers are proficient in English or, if not, are accompanied in their 
transactions by an interpreter...[leaving] Latinos/as and other language minorities the victims of 
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all merchants alike. It is posited that recognition of a merchant’s limitations, particularly 

with respect to language, communication and understanding, provides a more realistic 

assessment of the parties’ situations.148  

Although the term has not been used in an Australian context, several factors in Section 

51AC(3) reflect considerations relevant to an assessment of acoustic segregation, 

particularly (a),(c),(d) and (k). For example Dukemaster involved tenants who, to the 

lessor’s knowledge, understood little English,149 were not appropriately advised, and in 

some cases had little business experience. While it should be stressed that Gordon J did 

not refer to the acoustic segregation model, it seems that parallels exist and this 

approach may be of use in assessing conduct under Section 51AC. 

Many Australian immigrants have gone into businesses of various kinds, and a 

considerable number of those from non-English speaking backgrounds enter businesses 

selling food, often in small retail centres or shopping centre food courts.150 Many such 

businesses are family-run concerns, and often English is not spoken in the home. For 

 

choice for unscrupulous merchants who prey on their inability to understand the terms of the 
bargain.’ See too S Bender, ‘Consumer Protection for Latinos: Overcoming Language Fraud and 
English Only in the Marketplace’ (1996) 45 American University Law Review 1027; David A 
Warren, ‘Car Trouble: Some Help for the Uninformed Buyer’ (2005) 66 Ohio State Law Journal 
441; Paul Mitchell, ‘Illiteracy, Sophistication and Contract Law’ (2005) 31 Queens Law Journal 
311; Lisa M Raleigh, above n 145; Abril, above n 146.  

148 Abril, ibid, divides Dan-Cohen’s ‘general public’ group into ‘Chamber 2’ comprising ‘experienced 
business owners, educated Anglophones with Internet access, and those with the financial 
wherewithal to obtain legal counsel’, and ‘Chamber 3’ made up of persons with ‘limited access to 
education, business and contract-related information.’ In other words, some groups of the ‘general 
public’ are more disadvantaged and have less opportunity for information to reach them and be 
understood by them. At 3, Abril notes: ‘This simplistic bifurcation assumes that all actors in the 
“general public” have equal access to the same quality and quantity of information, a similar ability 
to understand the language in which it is being conveyed, and a comparable frame of reference and 
set of assumptions. But how does this play out in contract law in today’s U.S business world, where 
rising numbers of business owners are unschooled in contract law, and possibly even illiterate in the 
English language?’  

149 Also, although involving a consumer transaction, another recent decision held that a real estate agent 
had engaged in misleading or deceptive conduct in relation to Chinese language advertising: Zhang v 
VP302 SPV [2009] NSWSC 73. 

150 Webb, interviews for doctoral research 2007–2009. 
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the most part, younger people have better English language skills than their parents.151 

In associated research, I conducted a series of semi-structured interviews of retail 

tenants in Sydney and Perth. Of 28 independent (that is, not associated with a franchise 

or larger chain) food court tenants interviewed, 16 were from immigrant backgrounds; 

12 spoke no English in the home or at work. The standard of spoken English varied 

from none to little to fluent. It was impossible to gauge from conversations individual 

standards of understanding written English, particularly of legal documents; most 

acknowledged the need for a solicitor to advise them. As was the case in Dukemaster, 

the manipulation of this impediment may establish that, in all the circumstances, 

conduct was unconscionable.152 

(f) Representations involving persuasion or pressure 

As is the case in many instances involving Section 51AC, there are differing views of 

‘persuasion’. To one person, such conduct may amount to undue pressure while to 

another it is simply the bargaining process in action. The nature of the pressure and its 

impact on a prospective tenant can be a relevant factor in assessing unconscionable 

conduct as this inquiry can underline the inequality of bargaining power through an 

information imbalance (a) and (c), be regarded as an unfair tactic or undue pressure (d), 

or demonstrate a lack of good faith (k).153  

Physical actions of the landlord can result in illegitimate pressure or be regarded as an 

unfair tactic. For example, a lessor who, inter alia, pressured the lessee into agreeing to 

a new lease by placing a ‘For Lease’ sign on the premises, was held to have engaged in 

unconscionable conduct.154 Employing tactics such as a lockout could be similarly 

 

151 Ibid.  

152 See too Australian Competition and Consumer Commission v Avanti Investments Pty Ltd and 
Giuseppe Rocco Barbaro, FCA proceeding no s51 of 2001 (unreported).  

153 Section 51AC(3)(k).  

154 Gilmore v Danelia Wai Hing, Eric Fai Chun, Tsui Kam Leung and Anthony Chi Sing Ng, Queensland 
Retail Shop Leases Tribunal Dispute No 94/03.  
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regarded,155 although, as always, the final assessment will depend on the circumstances 

of the case.156 

Instances of pressure in economic duress cases may provide guidance to actionable 

levels of ‘persuasion’. Despite the decision in Australia and New Zealand Banking 

Group v Karam,157 it remains open whether economic duress can constitute 

unconscionable conduct within Section 51AC. Discussions of economic pressure in a 

business context may assist in assessing whether conduct could, alone or in combination 

with other circumstances, suggest unconscionable conduct.158 

Landlords commonly represent that other tenants are anxious to enter into a lease for 

particular premises, thus putting pressure on tenants to renew and, usually, to pay a 

higher rental.159 Depending on the circumstances, the nature and effect of such 

representations can contribute to a finding of unconscionable conduct. As in cases of 

economic duress, it seems the pressure will need to be overwhelming, not just the 

equivalent of a puffery160 or legitimate commercial pressure. For example, in Billy 

Baxters (Franchising) Pty Ltd v Trans-It Freighters Pty Ltd,161 the tenants were, despite 

some commercial and financial pressure, able to adequately assess whether or not it 

would be in their interest to enter into the transaction. In comparison, in Dukemaster the 

landlord required a response from some tenants in a very limited time and the tenants 

 

155 ACN 079 830 596 Pty Ltd (trading as Jolly Joe’s Fish ‘n’ Chips) v Wallis Lake Fisherman’s Co-
operative Ltd [2007] NSWADT 297 This decision was not altered on appeal: Wallis Lake 
Fisherman’s Co-operative Ltd v ACN 079 830 596 Pty Ltd (trading as Jolly Joe’s Fish ‘n’Chips) 
[2008] NSWADTAP 34.  

156 Hall v Kennards Storage Management Pty Ltd [2009] VCAT 1531. 

157 (2005) 64 NSWLR 149. 

158 R Bigwood, ‘Curbing Unconsionability – Berbatis in the High Court of Australia’ (2004) 28 
Melbourne University Law Review 203, 227–230. 

159 Samaha v Corbett Court Pty Ltd (2006) NSWSC 1441; Ragi Pty Ltd v Kiwi Munchies Pty Ltd [2007] 
NSWADT 108.  

160 Samaha v Corbett Court Pty Ltd [2006] NSWSC 1441. 

161 [2009] VSC 207. 
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were prevented from seeking legal advice or properly considering their options. Letters 

of demand threatening eviction were used to persuade tenants to pay increased, but 

disputed, rental,162 and in one case negotiations were terminated despite the tenant, 

validly, seeking to wait until the rental assessment. This approach was regarded as 

pressuring the tenants and an unfair tactic. 

In Putri Kenanga Pty Ltd v Pham,163 unconscionable conduct was evinced by visits to 

the premises by the agents who acted in an unacceptably aggressive and intimidating 

manner, putting the tenants under ‘unwarrantable emotional pressure’ in circumstances 

where the agents knew or should have realised that one of the tenants was ‘particularly 

susceptible to such pressure.’ The agents insisted that the tenants leave the premises in a 

matter of hours and the tenants were unable to take equipment with them. It was held 

that the agents breached Clauses 3 and 4 of the NSW Real Estate Agents’ Rules of 

Conduct  and were unconscionable pursuant to s62B. In its conclusion, the Tribunal 

took account of the factors set out in subparagraphs (a), (b), (d), and (g) 164 

While it seems conduct which amounts to bullying will be found to be unconscionable, 

there is a fine line between hard bargaining and that which trespasses into the realm of 

unconscionability. A recent example can be seen in Murphy v Fremantle Markets Pty 

Ltd,165 where Mr Murphy, a prominent tenant advocate within the Markets, was told, 

allegedly aggressively, by the landlord’s representative that his (Mr Murphy’s) tenancy 

 

162 Despite existing disputes involving rental, or a request from a tenant for time to consider their position, 
the landlord threatened to evict tenants if they did not pay increased rent within a very short time. 

163 [2009] NSWADT 301.  

164 Although the agents had provided and acted upon incorrect calculations and were in breach of their 
professional duty to properly calculate arrears before evicting the tenant, in isolation, the conduct 
was not unconscionable. The unconscionable conduct was evinced by visits to the premises by the 
agents who acted in an unacceptably aggressive and intimidating manner, putting the tenants under 
‘unwarrantable emotional pressure in circumstances where Mr Nutt and Mr Xiao knew or should 
have realised that Ms Lie was particularly susceptible to such pressure’ and insisting the tenants 
vacate the premise within two hours. In so doing the agents breached Rules 3 and 5 of the Code of 
Conduct and were unconscionable pursuant to s62B. In its conclusion, the Tribunal took account of 
the factors set out in subparagraphs (a), (b), (d), and (g) of subsection (3) of the section. 

165 [2009] WASAT 84.  
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would not be renewed if he did not cease his agitation regarding rental increases in the 

market166 and related activities. On the facts the conduct ‘in all the circumstances’ did 

not demonstrate ‘moral obloquy’ but it was recognised the landlord’s conduct was very 

close to reaching that standard. Interestingly, the case was decided prior to Dukemaster 

and, in light of the conduct in that latter decision, the landlord may have been fortunate 

to escape sanction.167 

(g) Refusal to negotiate 

This issue is more relevant to existing lessees as it would be difficult to establish an 

unconscionable refusal to negotiate without a pre-existing relationship between the 

parties. Relevant factors would be (a) as the refusal to negotiate suggests an imbalance 

in bargaining power; (d) as the refusal to negotiate may be regarded as a tactic or to 

apply pressure; (j) given the extent to which the supplier was willing to negotiate the 

terms and conditions of any contract and (k) given a potential lack of good faith. 

Section 51AC(3)(j) has been the subject of some judicial consideration, although 

instances of unconscionable conduct have evinced stubborn and protracted refusals. In 

Australian Competition and Consumer Commission v Simply No Knead (Franchising) 

Pty Ltd168 the impugned conduct involved, inter alia, an outright refusal to negotiate.169 

Similarly, in Dukemaster, Ms Wong actively prevented further negotiations with the 

tenants by blocking attempts by the tenants to meet with management and informing 

tenants that the rental was not negotiable. In one instance, Dukemaster required a 

response from the tenant within seven days of a letter dated 3 January. The time of year 

 

166 On the other hand, the Tribunal acknowledged that there were complaints about Mr Murphy’s conduct 
in ‘intimidating’ stall holders to commit funds to a fund to ‘confront FPML’ and pay for an 
independent valuer to determine the accuracy of the proposed rent increases.  

167 E Webb, ‘A Bunfight at the Market’ (2009) Australian Property Law Bulletin 24. 

168 (2000) 104 FCR 253. Hereafter referred to as Simply No Knead. 

169 Simply No Knead’s conduct in relation to the refusal to negotiate is outlined at [18]–[22]. This 
included ignoring correspondence, ignoring requests for meetings, responding to such requests in an 
aggressive tone, and making counter-accusations and demands; requests for mediation were 
abandoned due to Simply No Knead’s recalcitrance. 
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made the tenant’s prospects of obtaining legal advice within the time stipulation slim.170 

In relation to this latter instance, Gordon J stated,it was ‘not a negotiation – it was an 

ultimatum’.171 

Conversely, in Vale v Rosychamp,172 a tenant claimed that the landlord refused to 

negotiate a new lease for a prospective purchaser of the tenant’s business because the 

landlord wanted vacant possession of the premises to maximise the sale price of the 

site.173 However, White J held that the landlord had legitimate concerns both over the 

new tenant’s viability and over potential disputes regarding the proposed redevelopment 

of the site; the landlord was entitled to look to its own commercial interests and how 

they might be affected by the demands of the tenant and the prospective purchaser of 

the tenant’s business. 

Like all the matters raised in the context of Section 51AC, the finding of 

unconscionable conduct will depend on the surrounding circumstances. In the case of a 

refusal to deal, the problem is quite stark. In Simply No Knead and Dukemaster, the 

refusal to negotiate had a malevolent, rather clumsy edge which could not be balanced 

by recourse to legitimate commercial interest – the franchisor and lessor stumbled into 

the realm of bullying and ultimatums. On the other hand, in Vale v Rosychamp,174 the 

landlord wanted vacant possession and was pursuing its own commercial interest. 

 

170 Dukemaster also refused to consider a request to reduce the rental in Shop 8, notwithstanding that 
other tenants had sought rental determinations and the results of those determinations were 
imminent. Dukemaster also refused to consider Mrs Shin’s complaint about the excessive nature of 
the rental for the third shop 3 lease, and rejected a proposal to proceed to rental determination. 

171 (2009) ATPR 42,290, [132].  

172 [2008] NSWSC 1373.  

173 Critical to the court’s approach was the fact that the incoming tenant was seeking a fresh lease as 
distinct from a mere assignment of the existing licence. Accordingly the requirements under the 
retail tenancy legilsation, s 39 relating to the giving of consent to assignments were not applicable. 
Note the discussion of this case in World Best Holdings v Sarker [2009] ADTAT 13, [88]–[89]. 

174{2008] NSWSC 1373.  
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(h) Breaking off negotiations 

In circumstances involving s51AA, it has been held that suddenly breaking off 

negotiations175 is not, in the circumstances, unconscionable. In ‘Contract, Good Faith 

and Equitable Standards in Fair Dealing’,176 Mason CJ, writing extra-judicially, noted 

that while in a commercial transaction a party should not be deterred from protecting its 

own commercial interests, withdrawing from negotiations for reasons other than a 

genuine disagreement with the terms of the contemplated contract would suggest bad 

faith. However, as Liam Brown notes, a duty to negotiate in good faith would be limited 

to situations where the relationship between the parties ‘is such as to generate a 

reasonable expectation that a party will not withdraw for capricious, arbitrary or bad 

faith reasons’.177  

This latter approach would seem appropriate in relation to Section 51AC. A lessor has 

been held to have engaged in unconscionable conduct178 by pressuring a lessee into 

agreeing to a new lease by placing a ‘For Lease’ sign on the premises and leading the 

lessee to believe there was a concluded agreement where, in fact, the lessor was still 

pursuing another tenant. In reaching this conclusion, the Tribunal referred to the 

equivalent provisions in Section 51AC(a),(d),(i) (j) and (k).179  

Dukemaster also provides an example where breaking off negotiations may indicate 

unconscionable conduct. When agreement could not be reached regarding the new 

rental, further negotiation was suspended and Dukemaster sent letters of demand to 

tenants and threatened to evict them. In one case a letter of demand was sent despite the 

 

175 G & E Avakoumides Pty Ltd v Commonwealth Funds Management Ltd [2004] NSWSC 711.  

176 A Mason, ‘Contract, Good Faith and Equitable Standards in Fair Dealing’ (2000) 116 Law Quarterly 
Review 66, 83; Brown, above n 21, 606. 

177 Brown, ibid. 

178 Gilmore v Danelia Wai Hing, Eric Fai Chun, Tsui Kam Leung and Anthony Chi Sing Ng Dispute No 
94/03. 

179 Section 46B(1) Retail Shop Leases Act 1994 (Qld). See too Perhauz v SAF Properties Pty Ltd [2007] 
NSWADT 122. 
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landlord being aware that the tenant had not rejected the offer of the lease but wanted to 

discuss the proposed rental. Other examples where the sudden cessation of negotiations 

could lead to a finding of unconscionable conduct can be seen in instances of 

lockouts180 or where negotiations with a potential new tenant are commenced without 

the existing tenant’s knowledge.181  

(i) Good faith in negotiation 

Good faith is likely to impact on retail leasing in both the negotiation and performance 

stages of a transaction. Although it seems parties may enter into an enforceable promise 

to negotiate in good faith,182 the status of the obligation, its scope and the consequences 

of breach remain elusive.183 Good faith is most commonly associated with the 

performance stage of a contract, but Mason CJ, speaking extra-judicially, has noted that 

 

180 Worsfold v de Goede (2002) NSWADT 273; Parallel Lines International Pty Ltd v Video-Drama Pty 
Ltd [2007] NSWADT 84 and on appeal [2007] NSWADTAPT 160; ACN 079 830 596 Pty Ltd 
(trading as Jolly Joe ’s Fish ‘n’ Chips) v Wallis Lake Fisherman’s Co-operative Ltd [2007] 
NSWADT 297. 

181 Gilmore v Danelia Wai Hing, Eric Fai Chun, Tsui Kam Leung and Anthony Chi Sing Ng Dispute No 
94/03.  

182 See generally Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd (1991) 14 NSWLR 1 per Kirby P, with 
whom Waddell AJA. 

In Coal Cliff Collieries Pty Ltd v Sijema Pty Ltd it was found by Kirby P, with whom Waddell AJA 
agreed, that a contract to negotiate in good faith was known to the law and in certain circumstances would 
be enforceable. On the other hand, Carter and Furmston argue that there is no such duty at the moment 
although the combined effect of the common law, equity and statute may produce the same result as a 
duty to negotiate in good faith: J W Carter and M P Furmston, ‘Good Faith and Fairness in the 
Negotiation of Contracts’ (1994–95) 8 Journal of Contract Law 1, 93; but compare J M Paterson, ‘The 
Contract to Negotiate in Good Faith – Recognition and Enforcement’ (1996) 10 Journal of Contract Law 
120; N Cohen, ‘Pre-Contractual Duties: Two Freedoms and the Contract to Negotiate’ in Good Faith and 
Fault in Contract Law, ed Beatson and Friedmann (1995, Clarendon Press, Oxford) 25. For a more recent 
discussion see Australis Media Holdings Pty Ltd v Telstra Corporation (1998) 43 NSWLR 104. It is 
important to distinguish between a contract to negotiate in good faith and a duty of good faith implied in 
the negotiation process. A contract to negotiate in good faith involves circumstances where two parties 
expressly agree that the course of their negotiations will be performed in good faith. An implied duty to 
negotiate in good faith would, it seems, only arise if the surrounding circumstances give rise to such an 
implication.  

183 R McDougall, ‘The Implied Duty of Good Faith in Australian Contract Law’ (2006) 
<http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/ll_sc.nsf/pages/SCO_mcdougall210206 at 
6 October 2009. 

http://www.lawlink.nsw.gov.au/lawlink/Supreme_Court/ll_sc.nsf/pages/SCO_mcdougall210206
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good faith is as important in pre-contractual negotiations as it is during contractual 

performance.184 

Several factors in Section 51AC(3), in combination, evince a duty to negotiate in good 

faith. Section 51AC(3)(k) invites the court to examine the good faith of the parties. 

Interestingly, the provision does not distinguish between the negotiation or performance 

stages. Paragraphs (i) and (j) address aspects of negotiation and disclosure: therefore, in 

a leasing context the court may consider the extent to which the lessor is willing to 

negotiate the terms and conditions of the lease. This would seem to require willingness, 

in the sense of a real preparedness to negotiate, rather than offering what is, in reality, a 

‘take it or leave it’ scenario. However, the failure to negotiate in a ‘hopeless’ situation 

would not indicate bad faith.185 Conduct offending Section 51AC(3)(j) could also 

demonstrate a lack of good faith, especially in circumstances where there is a reasonable 

explanation of disclosure or where foreseeable risks are not revealed to an unwary 

lessee. Brown notes that 

[a]s a consequence of reading these paragraphs together, a large company is obliged not 

only to act in good faith but also to negotiate in good faith.186 (footnotes omitted) 

The next consideration is the scope and content of such a duty in other contexts and its 

adoption in a retail leasing context. 

There is some statutory guidance in relation to good faith bargaining in native title 

negotiations.187 In the case of Western Australia188 and the Commonwealth,189 good 

 

184 Brown, above n 21, 593, summarises Mason CJ’s views thus: 

This would not prevent a party from considering its own commercial interests, but would 
prohibit bad faith conduct such as withdrawing from negotiations for reasons other than a 
genuine disagreement with the terms of the contemplated contract. However, a duty to 
negotiate in good faith would be limited to situations where the relationship between the 
parties ‘is such as to generate a reasonable expectation that a party will not withdraw for 
capricious, arbitrary or bad faith reasons’. Sir Anthony Mason, ‘Contract, Good Faith and 
Equitable Standards in Fair Dealing’ (2000) 116 Law Quarterly Review 66, 70.   

185 Brown, ibid 593.  

186 Brown, ibid 603.  
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faith bargaining is utilised in an industrial relations context. Interestingly, given that this 

discussion will assert that such principles can be adopted in a retail leasing context, it 

has been noted that ‘if the content of the duty can be developed, and therefore 

arguments as to its observance or breach resolved in that context, there would seem no 

reason in principle why the same could not happen in a contractual context’.190  

The explanatory memorandum to Labour Relations Reform Act (WA) 2002 stated that 

the good faith bargaining provisions were intended to ‘encourage parties to negotiate 

openly and honestly.’ Guidance to appropriate bargaining behaviours was provided by 

 

187 Western Australia v Taylor (1996) 134 FLR 211; Walley v Western Australia (1996) 67 FCR 366; 
Strickland v Minister for Lands, Western Australia (1998) 85 FCR 303. Factors the NTT may regard 
as relevant, and which could be applied to commercial negotiations due to similarities to the factors 
in Section 51AC(3), include an unexplained failure to communicate with the other parties within a 
reasonable time; failure to contact one or more of the other parties; failure to take reasonable steps to 
facilitate and engage in discussions between the parties; failure to respond to reasonable requests for 
relevant information within a reasonable time; shifting position just as agreement seems in sight; and 
adopting a rigid non-negotiable position. 

188 M Gillan and D Caspersz, ‘The Introduction of Good Faith Bargaining in Western Australia: Policy 
Origins and Implications for Collective Bargaining’ (2005) <http://airaanz.econ 
usyd.edu.au/papers/Gillan_Caspersz.pdf> at 6 October 2009. 

189 Bargaining representatives must meet the good faith bargaining requirements. 

The following are the good faith bargaining requirements that a bargaining representative for a 
proposed enterprise agreement must meet: 

 attending, and participating in, meetings at reasonable times; 
 disclosing relevant information (other than confidential or commercially sensitive information) 

in a timely manner; 
 responding to proposals made by other bargaining representatives for the agreement in a timely 

manner; 
 giving genuine consideration to the proposals of other bargaining representatives for the 

agreement, and giving  reasons for the bargaining representative’s responses to those proposals; 
 refraining from capricious or unfair conduct that undermines freedom of association or collective 

bargaining; 
 recognising and bargaining with the other bargaining representatives for the agreement. 

The good faith bargaining requirements do not require: 

 a bargaining representative to make concessions during bargaining for the agreement; or 
 a bargaining representative to reach agreement on the terms that are to be included in the 

agreement. 

190 McDougall, above n 183.  
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DOCEP191 and included the disclosure of relevant and necessary information for 

bargaining; a duty to act honestly and openly, which was said to include not 

capriciously adding or withdrawing items for bargaining; bargaining genuinely and 

dedicating sufficient resources to ensure this occurred; and adhering to agreed outcomes 

and commitments made by the parties.192 The Fair Work Act 2009 (Cth) refers, inter 

alia, to disclosure of relevant information (other than confidential or commercially 

sensitive information) in a timely manner193 and refraining from capricious or unfair 

conduct that undermines freedom of association or collective bargaining.194  

There is no reason why these considerations cannot be used to inform good faith 

negotiations in a retail leasing context. The provisions could inform the notion of good 

faith bargaining which, it seems, is also encapsulated in Section 51AC(3)(k). While 

altruism is unnecessary in the bargaining process, an injection of good faith principles, 

including a consideration of the reasonable expectations of the parties, could impact 

upon traditional negotiating stances.195  

(j) Collective bargaining 

Retail tenants may combine to negotiate with a large landlord under the collective 

bargaining provisions of the TPA. In 2007 the Commonwealth introduced changes to 

the collective bargaining provisions to enable small lessees to notify the ACCC of their 

 

191 The then Department of Consumer and Employment Protection (DOCEP, now the Department of 
Commerce), Government of Western Australia, Collective Bargaining in Western Australia: A 
Guide to Our New Laws (2002) 
<http://www.docep.wa.gov.au/lr/LabourRelations/Content/Resources/Publications/Pages/Publication
s at 6 August 2009; Gillan and Caspersz, above n 188, 294. 

192 Ibid. 

193 Section 228(1)(b). 

194 Section 228(1)(e). 

195 E Webb, ‘The Scope of the Implied Duty of Good Faith – Lessons from Commercial and Retail 
Leasing Cases’ (2001) 9 Australian Property Law Journal 1.  
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intent to collectively bargain, rather than seek formal authorisation.196 Unfortunately, 

the circumstances where collective bargaining will be utilised by retail tenants may be 

rare because of the unlikelihood of several tenants having sufficiently similar issues at 

the same time. Indeed, Professors Christensen and Duncan197 have outlined the limited 

opportunities for tenants to commence a joint action against a common lessor and it 

would seem similar comments would apply in relation to collective bargaining by 

tenants. 

D. Section 51AC and security of tenure 

1.  Introduction 

A sitting tenant is a tenant already in occupation of demised premises pursuant to a 

lease. A tenant within a shopping centre aims to foster goodwill in relation to the 

business. Such goodwill is built up over time and is often dependent on location. The 

location of the business is a factor in customer recognition and custom. Tenants invest 

large amounts to establish a business and need time to recoup the set-up costs of the 

business and start making profits. 

In most jurisdictions, leases are entered into for a minimum term of five years.198 Most 

do not contain options to renew.199 Therefore at the expiry of the term the sitting tenant 

is vulnerable vis-à-vis the landlord as, in the absence of an option, the landlord may 

decide not to renew the lease. 

 

196 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia  (REIA, Submission no 112), [64]. 

197 W D Duncan and S A Christensen, ‘Safety in Numbers? Not Really; Limits of Joint Action by Retail 
Lessees against a Common Lessor’ (2001) 8 Australian Property Law Journal 255.  

198 Queensland is the exception. 

199 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Professor Neil Crosby, Submission no 84) 18: ‘analysis of lease terms in Australia 
indicated that in shopping centres all but the anchor tenants get the minimum term with no right to 
renew’. 
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Certain comments should be made at the outset. First, this discussion will be dominated 

by the experiences of tenants in the larger regional centres where highly desirable space 

is at a premium. The issue is really one of supply and demand for retail space; in 

smaller centres or ‘strip’ centres landlords are less likely to have the same demand for 

the premises and, indeed, may welcome longer-term leases200 or a request for renewal. 

This is not to say that smaller centres have been immune from disputes over renewal;201 

but while the discussion here is applicable generally to all retail leases, the bulk of 

issues regarding non-renewal are sourced in larger, more desirable, centres.202 Second, 

the sitting tenant issue highlights the fundamental conflict between landlord and tenant 

interests: landlords’ rights as owners of the property to lease the premises to whom they 

choose, and tenants’ investment in building their businesses, and their desire to remain 

in a particular location. 

2. The legal position of the sitting tenant since the Reid Report 

The Reid Report noted that a matter of particular concern for tenants has been renewal 

of leases at the end of the term.203 Although much regulation in the retail tenancy 

market has ‘been put in place with the intention of providing retail tenants with greater 

security of tenure’, there is still a belief amongst some tenants that the legislature has 

 

200 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Confidential Submission from a smaller landlord) 102: ‘In my experience, it is the tenant 
who does not wish to take a 5-year lease. In fact, if I could procure a tenant who wanted to take such 
a lease term, I would be grabbing them with open arms.  

201 The Berbatis litigation, and more recently Dukemaster, are testimony to this  

202 For example, a submission to the Productivity Commission Inquiry into the Market for Retail Tenancy 
Leases in Australia (National Retailers Association, Submission no 47) 6 claimed: 

The great majority of retail premises in Australia are in ‘main street’ locations, with widely 
dispersed property ownerships, and generally substantially lower sales and rentals. With some 
exceptions, these are more benign landlord–tenant relationships, due to supply/demand factors, 
wider availability of alternative premises for existing tenants on lease expiry, with somewhat 
better negotiating positions relative to shopping centre tenants for whom there are usually no 
feasible alternatives in any particular case.  

203 Reid Report above n 2, [2.25]–[2.26]; [2.70]. 
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‘not done enough’.204 Over 50% of the submissions to the 2008 Productivity 

Commission inquiry addressed the issues of security of tenure.205 Particular areas of 

concern are minimum terms, vulnerability at the time of lease renewal and the loss of 

goodwill. 

(a) Minimum lease terms 

In all jurisdictions except Queensland, a 5-year minimum term is mandated,206 although 

parties can contract out of this requirement. Interestingly, tenants are divided on the 

minimum lease term: some say it is not long enough to amortise set-up costs and 

establish the business, while others say the minimum term is too long and discourages 

smaller tenants from venturing into businesses.207  

Those who claim the 5-year period is insufficient argue that the lifespan of a business 

exceeds five years; indeed in some cases it takes at least ten years to absorb set-up costs 

and establish a business.208 These contentions are supported by the fact that the usual 

 

204 Productivity Commission Inquiry into the Market for Retail Tenancy Leases in Australia, above n 14, 
99. 

205 Of the 50-plus initial submissions received from tenants, around half addressed security of tenure 
issues. Tenure issues were also raised by the majority of tenant advocacy groups making 
submissions to the inquiry. One retail representative claimed that ‘the most common source of 
despair for retail tenants is how they are treated at renewal or when their lease terminates’. Ibid 100. 

206 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Pharmacy Guild, Submission no 109) 15–16; The Australian Property Institute 
(Submission No 70, 11) has supported this entitlement. Reasons for this include, but are not limited 
to, the following: 

 It is the minimum period to justify the cost of the fit-out; 
 It recognises the need for the tenant to establish the business; 
 It is a reasonable period to preserve and maintain the tenants goodwill; 
 It assists the lessor to maintain a viable tenancy mix in shopping centres. 

It was also noted that there needs to be a proviso that parties can agree to a shorter term. 

207 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (WA Retailers Association, Submission No 65); Interview by Eileen Webb with Martin 
Dempsey, Retail Traders Association of Western Australia, 24 September 2009. This issue arose, 
somewhat ironically, from the Reid Committee’s recommendations and the concerns regarding 
security of tenure.  

208 Pharmacy Guild Submission, above n 204. 
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period of time permitted by the Australian Tax Office209 to ‘write down’ the value of 

shop fixtures and fittings is seven years210 and that the length of many business loans 

exceeds five years.211 If a lease is not renewed after five years, the tenant may be left 

owing considerable amounts of money on the fit-out and the business loan, and then 

have to pay upwards of $20,000 to remove the existing fit-out.212 However, some 

tenants regard the minimum lease term as problematic. Some businesses do not require 

the capital expenditure of others and may not have the same long-term financial 

commitments. 

(b) Options  

If leases contain an option, and the lessee complies with the terms of the lease and the 

procedure to exercise the option, obviously the lease will continue into its next term; but 

if options are not negotiated, or not permitted by the landlord, the tenant’s only recourse 

is to seek renewal at the end of the lease term. There are no national statistics on the 

proportion of leases which contain options, but some information can be obtained 

through the research of Professor Crosby of the University of Reading, the Productivity 

Commission inquiry, and research the writer has undertaken in Western Australia. The 

information cannot be reliably merged because of different sample numbers in the 

individual inquiries, but some commonalities appear. 

The largest sample is that utilised by the Productivity Commission: nearly 12,000 

leases213 in Queensland and New South Wales. This study is particularly interesting as 

 

209 Above n 14, 101. ATO rulings suggest that the effective life of retail assets for amortisation purposes 
is in excess of five years for many items – five years for certain electrical items and electronic 
security equipment, but up to ten years for counters, shelving and flooring and 20 years for 
billboards/hoardings and some specialised items such as food preparation benches and fixed chairs 
and tables in cafes. 

210 Interestingly, this is the period of time suggested by COSBOA as the minimum term.  

211 Pharmacy Guild, above n 204. 

212 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Submission no 119), 24–25.  

213 A total of 11970. 
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the statistics in relation to both states are very similar. Queensland is the only 

jurisdiction which does not impose minimum terms, but despite this, only 7% of leases 

in Queensland and 9% in New South Wales were for less than five years, and 30% and 

25% respectively exceeded five years. Of all the Queensland and New South Wales 

leases considered, only 12% contained an option – a statistic which supports tenant 

assertions that options are rarely made available, and then usually to larger tenants.214 

The difference between options in leases for regional shopping centres and those for 

small and strip centres is telling: 3% as against 79%.215 Professor Crosby’s research in 

Victoria finds that ‘standard or speciality shop units all had 5, 6 or 7 year leases or 

leases of less than 5 years, presumably under the contracting out provisions’.216  

Similar findings were made in Western Australia. All the interviewees were specialty 

tenants in a variety of centre types. There were considerably different dynamics in 

negotiations between landlord and tenants depending on the size of the centre. Tenants 

in smaller centres or strip centres were, for the most part, well accommodated when it 

came to flexibility in relation to the minimum term and the inclusion of options in the 

initial lease. Indeed, several businesses negotiated terms shorter than five years. 

Landlords were very accommodating if an option was desired.217 The larger the centre 

became, however, the less likely tenants were to be able to obtain an option. Among 

specialty tenants in larger centres, common responses were ‘it never happens’ and 

‘impossible’.218 Some specialty tenants managed to negotiate slightly longer terms, but 

this was rare and generally confined to larger, more established operators with whom 

the landlord had had previous dealings.219 The Productivity Commission concluded that 

 

214 The Market for Retail Tenancy Leases in Australia, above n 14, 106. 

215 The Market for Retail Tenancy Leases in Australia, ibid 105–106. 

216 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Professor Neil Crosby, submission no 84), 18–19. 

217 Recall the comments above, n 200. 

218 Such responses featured in several interviews in both Sydney and Perth. The demand is reflected in 
vacancy rates in centres. In larger regional shopping centres vacancy rates are typically less than 1 
per cent: The Market for Retail Tenancy Leases in Australia, above n 14, 108.  

219 My discussions with two former centre managers confirmed this view. 
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as ‘a significant proportion of leases are negotiated for periods other than five years then 

the legislated minimum lease terms have had little impact; but overall figures are 

deceiving. Queensland and New South Wales figures indicate the negotiation of leases 

for fewer than, rather than more than, five years. 

Clearly, the issue of security of tenure resonates most with tenants in larger centres. As 

options are a rarity in these centres, the next issue is to consider whether the renewal of 

a lease is as problematic as tenants allege. 

(c) Non-renewal 

The Shopping Centre Council of Australia has emphasised that lessors have a 

fundamental property right emanating from the ownership of and substantial capital 

investment in their properties.220 Landlord interests contend that a lease, like any other 

contract, ‘has a finite life and imparts no ongoing right of occupancy’221 and that 

landlords should not have to consider the situation of a sitting tenant, but be free to 

make unfettered decisions at the end of the lease term.222 On the other hand, lessee 

interests point to the investment made by the tenant in setting up the premises, and their 

contribution to the centre as a whole.223 The ARA notes that tenants contribute to the 

 

220 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Herro Solicitors, submission no 64). See too Westfield’s submission (Submission no 85), 
20: ‘The fundamental point needs to be made that retail tenants are not owners. Whilst they are 
required to invest fit-out and start up capital in order to operate the premises which they lease, they 
are not required to invest the substantial capital that the owners of shopping centres are required to 
provide. Whilst retail tenants are exposed to the normal trading risks associated with the operation of 
their own businesses, they are not exposed to the substantial capital risk that is attendant upon 
property ownership.’ 

221 Australian Retailers Association, ‘Improving Australia’s Retailing Environment – Addressing the 
Vulnerability of the Sitting Tenant’ (Discussion Paper, October 1997). 

222 The Property Council of Australia noted: ‘The capital risk of the property is assumed by the owner and 
exists before during and after the retailer occupies the premises It is inherently wrong that a retailer 
who takes no capital risk in the real estate should demand the rights beyond the term of the lease.’ 
However the PCA did note in its submission to the Reid Report that there were problems with issues 
such as security of tenure for sitting tenants. Reid Report [2.26]. 

223 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Australian Retailers Association, submission no 119) 22–23. The ARA described the 
shopping centre tenant as an ‘economic captive’ at the end of the lease: ‘The difficulty that arises at 
the end of the lease is the position of the sitting tenant in a shopping centre where he or she is an 
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centre marketing funds, enhance the retailers’ brands and provide an estimated 30% of 

the capital cost of a shopping centre through the comprehensive fit-outs required by 

lessors.224 Tenants contend that they have been forced to leave premises where the 

landlords have either refused outright to renew their leases or have imposed onerous 

conditions, such as exorbitant rentals, as the price of a new lease.225 

(d) Is non-renewal a significant problem? 

Tenant advocates allege that there is substantial evidence that existing lessees are 

vulnerable to exploitation at lease end because of the inequitable bargaining position 

that exists between the lessor and the lessee. There have been reports of sitting tenants 

being advised that a lease will not be renewed unless rent increases by as much as 25%, 

50% or in some cases in excess of 100%.226 The ARA has also referred to the 

imposition of terms such as compelling the tenant to enter into a second lease in another 

centre as the price of maintaining their original tenancy.227 

But research evinces that such incidents are the exception rather than the rule, and that 

most renewals proceed smoothly. Findings have been consistent over a number of 

years.228 Most recently, the Productivity Commission examined rates of non-renewal 

and concluded the rates were very low. Citing the SSCA submission, the Productivity 

 

economic captive having invested heavily in a fit-out, stocked the shop for the term of the lease and 
contributed substantially to the asset of the landlord. If the tenant is to vacate they are confronted 
with the loss not only of their goodwill and also the value of the business as a going concern and 
their livelihood for the majority of small businesses’.  

224 ARA, above n 221, 2.7. 

225 Such concerns were noted in the Reid Report.  

226 Ibid [2.83]–[2.84]. 

227 Ibid. 

228 In 2001 Jebb Holland Dimasi analysed the expiration of 423 leases in 17 shopping centres – 11% of 
the 3825 leases in those shopping centres. It was found that 314 leases (74%) were renewed. In 
relation to the conditions imposed, Jebb Holland Dimasi concluded that on average rents charged for 
specialty tenants increased by about 3.5%. Jebb Holland Dimasi, ‘Shopping Centres in Australia: 
Vital Statistics’ (2007) <http://www.scca.org.au> 20 July 2009.  
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Commission emphasised that in excess of 80% of leases were renewed;229 but 

interestingly, this figure was qualified by reference to ‘tenants who have observed the 

terms and conditions of their lease and whose retail offer is still relevant to the customer 

base of that centre’.230 

Crucially, these statistics do not reveal whether the tenants regarded the increases as 

justifiable or simply agreed to renew in order to keep their business. The cost of 

removing fit-outs, losing the business or setting up elsewhere must be factored in to any 

decision. It is recognised that landlords, when setting rent for a renewed term, take into 

account the cost for the tenant to move. In addition, the statistics are taken over a large 

group of lessees, including smaller centres where renewal is not such an issue. 

3. The relevant law 

(a) Preferential rights 

Division 3 Retail and Commercial Leases Act 1995 (SA) grants the sitting tenant a 

preferential right to a new lease, subject to certain qualifications. Pursuant to section 

20D(1), if a lessor of premises is to re-let the premises and an existing lessee wants a 

renewal or extension of the term, the lessor must give preference to the existing lessee 

over other possible lessees of the premises.231 The lessor is not obliged to prefer an 

existing lessee in certain listed circumstances, such as where the lessor reasonably 

 

229 The Market for Retail Tenancy Leases in Australia, above n 14, 109–110. 

230 Submission to the Productivity Commission Inquiry into the market for retail tenancy leases in 
Australia, (Shopping Centre Council of Australia Ltd, submission no 83) 68. With respect to 
individual market participants, Westfield reported that in 2006 roughly 75 per cent of the five-year 
leases for specialty shops that fell due were renegotiated and ‘of the balance that were not renewed, 
in many instances this occurred at the retailer’s instigation. In other instances, the leases were 
concluded amicably’ (Westfield Holdings, submission no 85, 5). Similarly, Colonial First State 
Property Management indicated that, in its experience, of the leases that expired in the past year, 
approximately 70 per cent resulted in new leases being signed with the sitting tenant (submission no 
78, 4).  

231 The lessor is to presume that the existing lessee wants a renewal or extension of the term unless the 
lessee has notified the lessor in writing within 12 months before the end of the term that the lessee 
does not want a renewal or extension. Negotiations for the new lease are to commence at least six 
months (but not more than 12 months) before the end of the term. 
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wants to change the tenancy mix in the retail shopping centre, where the existing lessee 

has been guilty of a substantial breach or persistent breaches of the lease, or where the 

lessor legitimately requires vacant possession of the premises. Similar provisions have 

been incorporated into the ACT retail tenancy legislation. 

These provisions have been in existence for several years but are yet to result in a 

decided case. The effectiveness of the provisions must be questioned as there are 

numerous opportunities for a lessor to refuse renewal and the parties may contract out of 

the provisions. Anecdotal evidence suggests that many lessors refuse to sign leases 

unless tenants contract out of the provisions.232  

(b) Mere non-renewal is not unconscionable 

In some retail tenancy legislation, specific provisions state that non-renewal will not 

amount to unconscionable conduct under the relevant legislation. It is uncertain whether 

this refers merely to a refusal generally, or whether the matter can be examined more 

closely where there is other unconscionable behaviour and non-renewal was but one of 

a number of ‘circumstances’ in making the assessment.233 

(c) The sitting tenant – case law on s51AA 

Any discussion involving sitting tenants should commence with reference to Australian 

Competition and Consumer Commission v C G Berbatis (Holdings) Pty Ltd.234 

Although concerning s51AA, the decision illustrates how such circumstances may be 

interpreted under Section 51AC and its equivalents. C.G Berbatis (Holdings) Pty Ltd 

owned a suburban shopping centre. There was a dispute in relation to outgoings with a 

number of tenants, including the proprietors of the centre’s fish and chip shop, the 

 

232 Interview with Michael Lonie, Australian Retailers Association, April 2007. 

233 New South Wales Retail Leases Act 1994 (NSW) s62B(6), Victoria Retail Leases Act 2003 (Vic) 
s79(b), Queensland Retail Shop Leases Act 1994 s46A(3)(c), Northern Territory Business Tenancies 
(Fair Dealing) Act 2003, s 81(b), Western Australia Commercial Tenancy (Retail Shops) 
Agreements Act 1985, s51E(b).  

234 (2003) 214 CLR 51. Hereafter referred to as Berbatis. 
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Roberts. The Roberts wanted to sell their business but, as the lease was nearing 

expiration, a purchaser would not proceed with a purchase of the business unless a new 

lease was granted. In the absence of an option to renew, the lessor agreed to grant the 

new lease only if the Roberts discontinued all their claims against it. The majority of the 

High Court held that, despite their predicament, the Roberts were not under a special 

disadvantage235 and that the lessor had not engaged in unconscionable conduct simply 

because it offered to grant the new lease, which it was not under any obligation to do, 

on terms which were unfavourable to the lessee.236  

At Tribunal level, a similar conclusion was reached in relation to a provision equivalent 

to s51AA.237 In Humphries & Cooke Ltd v Essendon Airport Limited,238 a sitting tenant 

who had been in occupation for a considerable time and had invested its own funds to 

build an aircraft hangar on the demised premises, was presented with a rental increase 

of 340% for a new lease. The lessees claimed, inter alia, that the lessor’s conduct in 

demanding such a rental increase was unconscionable. Like Berbatis, the lessee’s 

contentions failed. It was held that since the lessee did not have any contractual 

entitlement to a new lease, the lessee could not complain if the lessor only agreed to 

grant a new lease upon terms which the lessee found unacceptable.239 Even the 

imposition of extremely onerous terms as a condition of renewal is unlikely to offend 

 

235 Pursuant to the equitable doctrine. 

236 Per Gleeson CJ at [4]: ‘It was not contended that the proper course for the lessors to follow, consistent 
with their obligations under the Act, was simply to have no dealings at all with the lessees, but to 
allow their lease to expire and to find a new tenant. That would have been an unwelcome (and 
costly) outcome for the lessees. It would be surprising if it were the policy of the Act to require the 
lessors to take that course, to the minor disadvantage of the lessors and the major disadvantage of the 
lessees. The practical consequence of the argument for the appellant is that the lessors, having been 
requested to agree to something they were entitled to refuse, were acting in contravention of the Act 
by imposing a condition upon their agreement. Yet if that be correct, it seems to mean that the 
lessors, if well advised, should simply have refused to discuss the matter of a renewal or extension of 
the lease.’ 

237 Section 7, Fair Trading Act 1999 (Vic). There was an issue whether the premises should be regarded 
as retail premises. Provisions of the Retail Tenancy legislation were considered but not in relation to 
unconscionable conduct. The provisions of s8, which are akin to s51AB, were not applicable as the 
provision of services was not of a domestic, personal or household use. 

238 [2001] VCAT 2439 (30 November 2001). 

239 [18]. 
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s51AA and its equivalent provisions. This is the case even if the condition results in 

inconvenience or financial detriment to the lessee.240 

4. How could Section 51AC assist a sitting tenant? 

Sections 51AC(3)(a), (b),(d),(f),(i),(j) and (k) may be relevant to a consideration of the 

sitting tenant’s plight. The imposition of unfair terms, such as the obligation to cease 

legal proceedings against the lessor, may be regarded as the use of an unfair tactic 

(Section 51AC(3)(d)). A sitting tenant may be treated differently from other tenants 

whose leases are renewed, or are renewed without, or with less onerous, conditions 

(Section 51AC(3)(f). The adoption of a ‘take it or leave it’ attitude to negotiation, as 

well as an undisclosed opportunity for the lessor to lease to another tenant, could attract 

scrutiny under Section 51AC(3)(i)(i) and (ii). Similarly, a reluctance to negotiate could 

trigger consideration of Section 51AC(j). An ulterior motive or malevolent intent may 

indicate a lack of good faith (Section 51AC(3)(k)). 

It seems that when a court or tribunal is faced with an issue involving a sitting tenant, it 

will have to decide whether a Berbatis approach where the freedom of the lessor to deal 

with its property, and impose such conditions as it sees fit, is paramount, or whether, 

and to what extent, this approach will be tempered by a consideration of the elements of 

Section 51AC. In this latter respect, Dukemaster offers some encouragement to sitting 

tenants. 

(a) Section 51AC(3)(a)  

It is unnecessary to establish a special disadvantage to determine whether conduct is 

unconscionable pursuant to section 51AC. Unlike the equitable doctrine and, by 

association, section 51AA, the Court may take into account the strengths of the parties’ 

bargaining power for the purposes of section 51AC. 

 

240 For example, the cost of constructing the hangar, the Roberts’ loss of any settlement regarding the 
outgoings claim and the $70,000 payment as the ‘price’ of exercising the option.  
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With the exception of a major tenant that the landlord is desirous to retain, a sitting 

tenant at the end of a lease will be in an inferior bargaining position to the lessor. The 

landlord has the power of veto over the tenant’s tenure, so is naturally in a superior 

bargaining position. A tenant who wishes to maintain a business may feel compelled to 

agree to terms which they otherwise would not accept. For example, a lessor may seek 

to impose a large increase in rental in return for the right to stay in the same shop.241 

The tenant is faced with paying the additional rental or moving to another location – 

which would only be viable if suitable premises were available and if the substantial 

expenses of moving premises in terms of custom and goodwill could be recouped. 

The lessor’s bargaining power is strengthened by knowledge of the lessee’s financial 

position. Leases for most specialty shops provide for a minimum rent to be paid, plus a 

percentage of the business’ turnover242 where that percentage exceeds the minimum 

rental. Most shopping centre leases, even those without a turnover rental clause, require 

the tenant to disclose monthly turnover and provide an annual certified statement from a 

practising accountant. The lessor may use this information in setting the rent upon 

renewal. In some cases this could result in the tenant being charged a rental in excess of 

the market rate. Tenants must decide whether to pay the additional rent or endure 

relocation, if such an option is available. The ARA has noted cases where a sitting 

tenant has been priced out of the premises by the demands of landlords who then 

permitted a new tenant to occupy the premises at a reduced rent.243 

(b)  Section 51AC(3)(b)  

In order to obtain a new lease, a sitting tenant may feel compelled to agree to terms 

which, arguably, may not be reasonably necessary to protect the legitimate interests of 

the landlord. The lessee has made a capital investment in the premises. The average fit-

 

241 The Market for Retail Tenancy Leases in Australia, above n 14, 110; see too table 6.1. After 
negotiation, rents were recorded as rising an average of 42 per cent on the rent payable at the end of 
the previous lease term.  

242 Turnover rent is an agreed percentage of gross sales before rent.  

243 Reid Report [2.84]; The Market for Retail Tenancy leases in Australia, above n 14, 110.  
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out is estimated to be around $150,000 and is often much more. Relocation may be the 

death of a business, and some landlords may choose to exploit the tenant’s situation by 

imposing onerous conditions as the price of a new lease. For example, the lessor may 

impose a significant increase in rental or use the opportunity to compel tenants to take a 

new lease in another centre controlled by the lessor.244 Lessors may take the opportunity 

at the end of the lease to relocate tenants, who may find themselves faced with moving 

to a new store or losing their business altogether. Another example is a situation akin to 

the Berbatis situation where the grant of a new lease was tied to the tenants’ 

discontinuing legal action. 

Pursuant to section 51AB(3)(b) the court must examine whether the conditions imposed 

upon a lessee were reasonably necessary for the protection of the legitimate interests of 

the lessor. In the examples above it may be in the interest of the lessor to maximise 

rental paid, rent out space in other related centres, make space available for other 

desirable tenants or minimise legal bills. However, it must be questioned whether these 

are in the party’s legitimate interest. For example, while an increased rental may be in 

the interests of a landlord, at what point will the increase become illegitimate? At what 

stage does interference by landlords with the exercise of a tenant’s legal rights go 

beyond the claim of legitimate interest?  

Australian Competition and Consumer Commission v Leelee Pty Ltd245 involved the 

lessor’s refusal to consider the grant of a new underlease to prospective purchasers of 

the lessee’s business. The lessor insisted that the prospective tenants negotiate for an 

underlease directly with Leelee Pty Ltd, thus preventing the lessees from selling their 

business. The lessor claimed it was merely relying on its contractual rights: a term of 

the underlease stated that upon expiry the lessees would vacate the stall and remove 

their plant and equipment. The ACCC claimed that to insist on the performance of that 

covenant where the lessee might otherwise have the opportunity to sell the plant and 

equipment in situ to a new tenant was unconscionable, in circumstances where (as were 
 

244 Office of Regulation Reform, Department of State and Regional Development, ‘Retail Tenancies 
Legislation’ (Discussion Paper, October 2001) 38. 

245 (2000) ATPR 41 742. Hereafter referred to as Leelee.  
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alleged here) the insistence was both capricious and directed solely towards causing loss 

to the lessees. Mansfield J considered section 51AC(3)(b). On the face of it the relevant 

term of the underlease was unambiguous: at the end of the term the underlessees were to 

vacate the premises and remove their plant and equipment. By insisting that the lessees 

comply with the lease terms, Leelee effectively prevented the lessees from selling their 

business and put them to the unnecessary expense of removing the plant and equipment 

from the premises: conditions not reasonably necessary for the protection of Leelee’s 

legitimate interest. On the face of it Leelee would be unlikely to be affected at all; 

indeed, having another new underlessee arranged for them might have been 

beneficial.246 

The recent decision in M & H Noble Pty ltd v Paulmarg Pty Ltd247 is instructive. The 

Nobles were the operators of a chicken outlet. Paulmarg Pty Ltd was lessor and Red 

Rooster was the lessee. The plaintiff asked Red Rooster to exercise its option to renew 

but Red Rooster imposed conditions the plaintiffs could not comply with and 

commenced to operate the outlet itself.248 The Nobles alleged the conduct was 

unconscionable, focusing in particular on Section 51AC(3)(b): that the conditions were 

unnecessary, exceeded Red Rooster’s legitimate interests and were likely to prevent the 

Nobles from being able to fulfil Red Rooster’s requirements to obtain a new franchise 

agreement. Red Rooster contended that there was nothing unconscionable about 

offering to enter into a contract which it was not obliged to enter into on stipulated 

conditions; and that the failure by the Nobles to satisfy those conditions could not 

amount to unconscionable argument. 

It was held the allegation was tenable and the court refused to dismiss the matter. These 

facts are interesting as they indicate a possible ‘tactic’ to avoid allegations of 

 

246 The ACCC argued that section 51AC(3)(k), the good faith provision, was also relevant, claiming that 
Leelee’s refusal to grant a new underlease to the prospective purchasers evidenced a lack of good 
faith, especially considering the background of antagonism and hostility allegedly demonstrated by 
Leelee towards the lessee.  

247 M & H Noble Pty Ltd v Paulmarg Pty Ltd [2009] QSC 265.  

248 There was a suggestion that there was an ‘ulterior motive’ in taking the store as a company-owned 
outlet all along. 
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unconscionability. Rather than an outright refusal, conditions could be placed upon 

franchisees or lessees which are difficult to meet or which the franchisors or lessors 

know will not be agreed to. On the other hand, given that a commercial decision not to 

renew is virtually unassailable, it seems strange that a franchisor/lessee would 

complicate the issue in this way. 

(c) Section 51AC(3)(c)  

Presumably a lessee would be aware that a lease does not contain provisions dealing 

with renewal, but it needs to be considered whether any such understanding was 

clouded by representations and promises of another lease made during the negotiation 

process or subject to representations. 

(d) Section 51AC(3)(d) 

Attempts to impose additional conditions tied to the grant of a new lease to the sitting 

tenant may evince an unfair tactic. Sections 51AC(3)(a) and (b) would also be relevant 

to such a situation. To use the example of Berbatis, the refusal to extend a lease unless a 

legal action is halted may be conduct from which a sitting tenant could evidence 

unconscionable conduct. Similar comments could be made relating to tactics such as a 

demand for compliance with onerous conditions before assigning a lease. In Simply No-

Knead249 the facts involved a franchise, but the case is relevant in the context of retail 

leasing. In that case the conduct which contravened section 51AC involved, inter alia, 

the imposition of unreasonable conditions on the franchisees. The court found that the 

aim of this behaviour was to cause franchisees to terminate or not renew their franchise 

agreements. In all the circumstances the court held that the circumstances disclosed ‘an 

overwhelming case of unreasonable, unfair, bullying and thuggish behaviour in relation 

to each franchisee that amounts to unconscionable conduct.’250 The comments are 

 

249 Australian Competition and Consumer Commission v Simply No-Knead (Franchising) Pty Ltd (2000) 
104 FCR 210.  

250 Australian Competition and Consumer Commission v Simply No-Knead (Franchising) Pty Ltd (2000) 
104 FCR 210 [44], [61].  



273 | P a g e  

 

                                                

relevant in the context of retail leasing as the party’s interference with the continuance 

of a business can be regarded as conduct suggesting unconscionability for the purposes 

of section 51AC. 

(e)  Section 51AC(3)(e) 

The sitting tenant at the end of a lease will not necessarily be comforted by the 

availability of floor space at other centres. Section 51AC(3)(e) permits the court to 

examine identical or equivalent premises in other shopping centres. However, the 

desirability of a centre may be affected by location, appearance or demographics. The 

profitability of a business may vary dramatically between centres.251 

(f) Section 51AC(3)(f)  

If a sitting tenant is treated differently from other tenants nearing the end of their lease, 

this may evidence unconscionable conduct. In a situation such as Berbatis, if tenants not 

involved in the legal action were obtaining renewals while the tenants who were 

involved were not, this suggests discrimination between tenants. The section may also 

address price discrimination. Although the provisions were removed from the Act, price 

discrimination could still offend section 46 and, in relation to the unconscionability 

provisions, section 51AC(1) or (2) through section 51AC(3)(f). If a sitting tenant’s 

rental is increased in order to obtain a renewal and the rental payable by the lessee is 

significantly different from that of other like tenants in like premises, the provision may 

be offended.252 Although it is not a retail leasing case, analogies can be drawn with the 

recent decision in Australian Competition and Consumer Commission v Allphones 

Retail Pty Ltd.253 In that case franchisees were treated differently with regard to the 

supply of stock, depending on whether they had entered into a new agreement or not. 

 

251 For example, in Berbatis one of the tenants, the Raits, did not have their lease renewed at the centre 
and moved their dry cleaning business to another centre nearby. Unfortunately for the Raits the 
profitability of their business slumped.  

252 Parsons v Saville Hotel Group Pty Ltd t/as Mantra on Northbourne [2009] ACAT 18. 

253 (2009) ATPR 42–247.  
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Foster J granted an injunction preventing Allphones from discriminating between the 

tenants. 

(g) Section 51AC(3)(i) 

Section 51AC(3)(i) examines the extent to which a lessor may have unreasonably failed 

to disclose to the lessee any intended conduct of the lessor that might affect the interests 

of the lessee and any risks to the lessee from the lessor’s intended conduct.254 While 

there is little authority in this area, it seems it could raise issues such as plans for 

redevelopment or new competing tenants. Pursuant to statute, sitting tenants nearing the 

end of their term must be provided with notice as to whether the lease will be renewed 

or not.255 The ARA has criticised the provision as it does not address the issue of the 

nature of the terms associated with the renewal.256 

(h)  Section 51AC(3)(j) 

It must be stressed that there is no obligation on a lessor to grant a new lease. However, 

the lessor’s willingness, or otherwise, to negotiate with the sitting tenant would be a 

consideration under section 51AC(3)(j). Clearly a refusal to negotiate over a new term 

may fall foul of the provisions. The lessor’s insistence on onerous conditions in order to 

secure a new lease or a ‘take it or leave it’ attitude may indicate that the lessor was not 

really willing to negotiate. 

 

254 Such risks have to be of a kind that the lessor should have foreseen but that would not be apparent to 
the lessee.  

255 Section 16. It is unclear how much notice will be required. It is clearly foreseeable by a lessor that if 
the lease of sitting tenants is not renewed they will be adversely affected. As discussed, in most 
jurisdictions this problem has been rectified to some degree by statute. In Victoria and New South 
Wales, for example, the retail tenant must be provided with a minimum of six months’ and no more 
than 12 months’ notification, prior to the expiration of a lease, of whether a new lease will be offered 
and the terms and conditions attached. 

256 Office of Regulation Reform, above n 244. 
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(i) Section 51AC(3)(k)  

Good faith has become an important factor to consider in leasing transactions.257 In 

Australian Competition and Consumer Commission v Leelee Pty Ltd,258 the atmosphere 

of animosity between the lessor and lessee was a relevant factor in that a lack of good 

faith permeated business decisions and the conduct of the lessor. As in Leelee, where 

there is animosity between the lessor and the sitting tenant, a lack of good faith may 

affect the court’s perception of the motives behind the lessor’s reluctance to grant a new 

lease, or eagerness to impose onerous conditions or refuse an assignment. The existence 

of an ulterior motive may be considered, although, as will be discussed below, if the 

conduct is dominated by a legitimate purpose, the ulterior motive may be disregarded. 

5. Goodwill 

Goodwill is a term often used in the context of small business but is ‘notoriously 

difficult to define.’259 In a loose sense, it is a value on the business. Goodwill can be 

made up of location, managerial skill or capacity, and product or brand,260 and it may 

have different meanings in different contexts.261 Goodwill is of considerable 

significance in a ‘going concern’, especially if the business is to be sold. However, in 

circumstances such as a retail tenancy, where goodwill is predominantly tied to 

location, ‘the financial consequence of non-renewal...is the loss of goodwill in the 

 

257 Alcatel Australia Ltd v Scarcella (1998) 44 NSWLR 349. 

258 (2000) ATPR 41–742. 

259 Dawson J pointed this out in Court in Hepples v Federal Commissioner of Taxation (1992) 173 CLR 
492 at 519. T Slater, ‘The Nature of Goodwill’ (1995) 24 Australian Tax Review 31; FCT v Murry 
(1998) 193 CLR 605 [12] and cases cited therein. 

260 The Market for Retail Tenancy Leases in Australia, above n 14, Box 6.2. 

261 Competitive Foods Australia Ltd, ‘Destruction and Appropriation of Goodwill – The Problem of Non-
renewal’ (20 August 2007) 7 <http://www.aph.gov.au/Senate/Committee/corporations_ctte/ 
franchising/submissions/sub91.pdf> at 12 July 2009. 
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business which it has established.’262 Lessor interests argue that goodwill cannot 

survive beyond the end of the lease term;263 tenants consider that they establish business 

value, or goodwill, tied to their trading location in a shopping centre, and that this 

should be realisable by them at the end of a lease.264  

Almost identical issues arise in relation to franchises, but unlike the United States and 

Canada, Australia has no equivalent good faith duties on lessors in those 

jurisdictions.265 

E. Assignment of Leases – Consent issues and their relevance to the sale of a 
business 

1. The Reid Report and concerns regarding assignment of leases 

The Reid Committee was concerned about restrictions imposed on the sale of retail 

businesses involving the transfer of leases.266 Aggrieved tenants provided evidence of 

 

262 Competitive Foods Australia Ltd, ibid 7; Submission to the Productivity Commission Inquiry into the 
Market for Retail Tenancy Leases in Australia (Southern Sydney Retailers Association, submission 
no 137) 4: 

Theft of a small retailer’s goodwill and confidential information is one of the main factors 
determining rents in Australian shopping centres. The theft comes at lease end, where as a 
result of the dishonest misappropriation of a retailer’s confidential information, (his sales 
turnover) under the sham Percentage rent clause, a landlord confiscates any goodwill a retailer 
has created, and forces the retailer to ‘buy it back’ in the form of a rent increase, or auctions the 
retailer’s goodwill to competitors, again by the way of higher rents.  

263 Other participants, however, suggested that there was no goodwill at the end of a fixed-term lease for 
retail space. Westfield, for example, put the view that ‘much of the goodwill that is often claimed by 
a tenant can just as easily be said to be attributable to the drivers of customer traffic created by the 
location of the tenant’s premises within the shopping centre and the tenancy mix and ambience of 
the shopping centre as a whole and not to factors attributable to the particular retailer’s business’. 
Submission to the Productivity Commission Inquiry into the market for retail tenancy leases in 
Australia (Westfield Holdings, submission no 85) 21.  

264 The tenant has expended capital and energy in building his or her business and establishing goodwill 
but without a lease this goodwill is almost worthless. This places the shopping centre owners in a 
strong bargaining position – the value (and sometimes the future existence of the business) depends 
on the grant of a lease. Submission to the Productivity Commission Inquiry into the Market for 
Retail Tenancy Leases in Australia (Herro Solicitors, submission no 64) 1.  

265 Pampered Paws Connection Pty Ltd (ACN 116 460 621) (on its own behalf and in a representative 
capacity) v Pets Paradise Franchising (QLD) Pty Ltd (ACN 054 406 272) (No 3) [2009] FCA 138. 
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difficulties encountered when trying to sell their businesses. Examples included one 

centre management’s rejection of eight potential buyers267 for a business, property 

managers who approached proposed purchasers for an existing business and signed 

them up for another shop in the centre,268 and general recalcitrance and lack of 

cooperation from centre management and/or property managers.269 The Committee 

pondered whether tenants had paid too high a price for their businesses in the first place 

– an issue necessitating mandatory disclosure270 (discussed above) and the fairness and 

reasonableness of the centre management’s refusal to permit assignment.271 In 

particular, the Reid Committee expressed concern about the conduct of some property 

managers in seeking out prospective purchasers and ‘signing them up’, causing the loss 

of a prospective sale to the existing tenant.272 It was noted that centre management’s 

discretion regarding the viability and nature of prospective assignees needed to be 

balanced against the tenants’ rights to liquidate their business.273 

 

266 Reid Report above n 2 [2.95]. 

267 Ibid [2.96]; R & D Sammut Pty Ltd, Submission No 110.  

268 Ibid [2.96]; Clare and Toni Hofmann, Transcript of evidence 151–53.  

269 Ibid [2.96]; Mary Caruana, Transcript of evidence, 181;Frank Huber, Central BarBQ, Submission No 
131. 

270 Ibid [2.98] ‘The Property Council of Australia was particularly concerned about the first of these 
issues and urged the Committee to recommend mandatory disclosure statements to be provided to 
prospective purchasers by the existing tenants, having learned from bitter experience that many of 
the merchants who have difficulties in shopping centres are those who have paid excessive amounts 
to purchase existing businesses, often on the basis of false information provided by the former 
tenant. The Committee endorses this proposal.’  

271 Ibid [2.97]. 

272 Ibid [2.99]. 

273 Ibid [2.99]. 
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(a) Developments since the Reid Report 

Today, in most jurisdictions, a landlord is only entitled to withhold consent in certain 

specified circumstances,274 but this does not mean that conduct during the sale of a 

business has been without dispute; rather, it has been the subject of scrutiny in the 

context of unconscionable conduct. 

(b) Circumstances where s51AA has been considered in relation to assignment 

Refusal to consent to assignment has been considered under s51AA. In Foong 

Nominees Pty Ltd v Han Investments Pty Ltd,275 the court considered circumstances 

where a lessee, Han Investments Pty Ltd (Han), refused to consent to an assignment of a 

licence to operate a Chinese restaurant by Foong Nominees Pty Ltd (Foong) unless 

Foong agreed to forfeit a $50,000 security bond to cover outstanding and disputed 

licence fees.276 It was alleged, inter alia, that in refusing to consent to the assignment 

Han engaged in unconscionable conduct pursuant to s51AA. 

The case demonstrates a similar approach to Berbatis in that a term unpalatable to a 

lessee was imposed as the ‘price’ of agreeing to the assignment. It was held that Mrs 

 

274 The grounds on which the landlord can refuse consent are generally similar across the jurisdictions, 
when: 

 The tenant proposes to change the use of the shop, 
 The assignee has inferior retailing skills and/or financial resources to the assignor or the landlord 

is of the view that these factors will prevent the assignee from meeting their obligations under 
the lease,  

 There has been non-compliance with relevant assignment procedures by the tenant, or 
 The proposed assignor has not provided business records for the previous three years to the 

assignee.  

In the Australian Capital Territory, where the landlord refuses to consent and the reason is not one of 
the listed circumstances, the onus is on the lessor to establish that the refusal is reasonable. In 
Western Australia there is a minimal specification that the tenant can assign the lease subject to the 
landlord’s right to withhold consent to an assignment on reasonable grounds. NSW s39, Vic s60, 
ACT s100 – note additional provisions regarding refusal on other grounds; SA s43, Tas Cl 28, NT 
s53(a), WA ‘reasonable grounds’.  

275 [2006] WADC 87. 

276 [2006] WADC 87, [137]. 
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Foong’s health, a factor argued to support the allegation of unconscionability, had not 

affected her ability to judge what was in her best commercial interests.277 The court also 

concluded that Han had not taken unconscionable advantage of any alleged 

disadvantage,278 and that Han was entirely within its rights to refuse consent to the 

assignment, given the arrears.279  

2. Section 51AC and consent to assignment 

It would seem a number of the factors in. Section 51AC(3) will be of relevance when 

assessing whether conduct regarding a proposed assignment or sale of a business is 

unconscionable. Section 51AC(3)(a) would involve a consideration of the parties’ 

respective bargaining strengths; the tenant is desirous of obtaining the assignment but is 

subject to the lessor’s veto. Conditions imposed in relation to the assignment would be 

relevant under (b), especially in circumstances where a number of prospective assignees 

were rejected. In such a case it could be that the lessor was imposing conditions, such as 

demanding considerable amounts of business experience or financial backing, which 

were over and above the protection of their legitimate interests.280 Depending on the 

circumstance, a refusal to assign may be regarded as an unfair tactic pursuant to Section 

51AC(3)(d). This factor would also be relevant in circumstances where a centre 

manager tried to, or did, ‘lure’ a prospective assignee into taking a lease in other 

premises. It would seem that factors (f) and (j) would also be of relevance. The refusal 

to consent, or the undermining of a prospective sale by encouraging the prospective 

assignee to enter into a lease for a different shop, may demonstrate a lack of good faith. 

With these factors in mind it is useful to consider the decided cases. 

 

277 [2006] WADC 87, [152]. 

278 Although Han was aware of the medical condition the court was of the view that it was unaware of its 
exact nature. 

279 The mutual release clause provided a mechanism for the payment of the arrears which, given Mrs 
Foong’s financial position, may not have been repaid.  

280 Harbourside Catering Pty Ltd v TMG Developments Pty Ltd [2007] NSWSC 1375.  
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(a)  Leelee  

A malevolent refusal to consent to an assignment may infringe Section 51AC and its 

equivalents. In Leelee Mansfield J was of the view that in the circumstances such 

insistence was capricious and directed solely towards causing loss to the tenants. It 

follows that the failure to permit an assignment in similar circumstances could amount 

to unconscionable conduct. In Leelee the applicant asserted, and Mansfield J agreed, 

that Section 51AC(3)(b), compliance with conditions not reasonably necessary for the 

protection of the party’s legitimate interests, and Section 51AC(3)(k), the good faith of 

the parties, were of particular relevance. Although the statements of Mansfield J were 

obiter dictum and the matter was determined prior to the decisions in Berbatis and 

Samton, the decision remains pertinent to a discussion of Section 51AC’s potential 

application. 

(b)  Castle Mall Fine Foods Pty Ltd v Queensland Investment Corporation 

In Castle Mall Fine Foods Pty Ltd v Queensland Investment Corporation,281 an 

interlocutory application, a lessor refused a lessee’s request for consent to assignment 

unless the assignee agreed to limit its operations to the use stipulated in the lease. The 

lessee had expanded its coffee shop business beyond the stipulated use to include the 

sale of take-away food, a development which, until the request to assign was made, was 

not challenged by the lessor. As the take-away food component was significant to the 

profitability of the business, the lessees claimed that the lessor was unreasonably 

withholding consent282 and had engaged in unconscionable conduct. The Tribunal held 

that consent had been unreasonably withheld and it was therefore unnecessary to 

determine the unconscionable conduct issue. However, in the Tribunal’s view, there was 

a triable issue in relation to the unconscionable conduct claim.283  

 

281 [2003] NSWADT 207. 

282 And was therefore in breach of s39(1) Retail Lease Act 1995 (NSW).  

283 Castle Mall Fine Foods Pty Ltd v QIC [2003] NSWADT 207, [65]: ‘It is not desirable for a lessor to 
use the context of a possible sale of the business and assignment of the lease as the forum within 
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It seems that as long as a refusal to consent to assignment is reasonable in the 

circumstances, lessors are entitled to rely on their legal rights in this respect.284 

Although there was no final decision on the point, the discussion in Castle Fine Foods 

suggests that a lessor cannot use a lessee’s request to assign the lease as an opportunity 

to reclaim rights they had earlier forgone. However, later cases suggest a less 

benevolent approach. 

(c) Harbourside Catering Pty Ltd v TMG Developments Pty Ltd 

In Harbourside Catering Pty Ltd v TMG Developments Pty Ltd,285 Harbourside 

Catering Pty Ltd (Harbourside) was the lessee of ‘The Cove’ restaurant on the Manly 

Wharf. TMG Developments Pty Ltd (TMG) was the defendant lessor. Harbourside, 

through its directors, wanted to sell the business and, over a period of some months, had 

entered into two successive contracts of sale with different purchasers. Both contracts of 

sale were conditional on TMG’s consent to the assignment of the lease, which in both 

cases was refused.286  

In this case, s39(1)(b) RLA (NSW) was relevant as the sub-section provides that a 

lessor is entitled to withhold consent ‘if the proposed assignee has financial resources or 

retailing skills that are inferior to those of the proposed assignor’.287 TMG refused to 

consent to either of the proposed assignments, primarily because, TMG claimed, the 

proposed assignees’ skills in operating a restaurant were inferior to those of 

Harbourside. Harbourside commenced proceedings, claiming that TMG did not refuse 

consent to the assignments for the stated reason, but that the actual motive was TMG’s 

 

which to agitate the desirability of clawing back trading activities that it may see as going beyond the 
original permitted use, and see as interfering with the mix that it is trying to achieve in the centre.’  

284 For example, as in Harbourside Catering Pty Ltd v TMG Developments Pty Ltd [2007] NSWASC 
1375. 

285[2007] NSWSC 1375. 

286 Indeed, in the case of the first contract, it was argued that consent was refused twice. 

287 A term of the lease agreement, Cl 21(3), contained a term to the same effect.  
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vindictiveness towards Harbourside and the hope of extracting, as a condition of 

obtaining consent, an agreement to settle District Court litigation between the parties. 

Harbourside also claimed that the refusal of consent by TMG and its attempts to extract 

the settlement constituted unconscionable conduct, in contravention of s 62B(1)288 

RLA, causing loss to Harbourside. 

An examination of the retail experience of the prospective assignees was critical. After 

exhaustive consideration of both prospective assignees, Palmer J concluded that TMG 

was within its rights to refuse to consent to the assignment. There were real issues of 

concern in relation to the prospective assignees’ experience in managing a large 

restaurant business of that type, their financial wherewithal, the involvement of 

particular staff and an inability to provide requested information. 

Despite Palmer J’s decision that TMG was entitled to refuse consent to the assignment, 

counsel for Harbourside contended that the refusal of consent, even though it could be 

justified under s 39(1)(b), must nevertheless be ‘in good faith’, and if consent was 

refused other than in good faith, TMG would have engaged in unconscionable 

conduct.289 Harbourside contended that TMG’s refusals were motivated by animosity 

and the desire to engineer a favourable settlement of the court proceedings, offending 

principles of good faith. 

It was noted that the exercise of a power capriciously, arbitrarily and not for a purpose 

intended by the Act will demonstrate bad faith and contravene s62B(1).290 If TMG’s 

refusal was out of ‘spite’ and not because of the assignee’s inferior retailing skills, a 

finding of unconscionable conduct would have ensued. However, Palmer J decided 

TMG had not acted in bad faith. In the case of the first prospective assignee, the lack of 

experience was clear and the refusal by TMG to give them ‘a go’ did not demonstrate 

 

288 This section is equivalent to Section 51AC(1).  

289 Section 62B(3)(k) is equivalent to Section 51AC(3)(k) and states that in determining whether a lessor 
has engaged in unconscionable conduct in connection with a retail shop lease, regard may be had to 
the extent to which the lessor has acted in good faith. 

290 [2007] NSWSC 1375 [55].  

http://www.austlii.edu.au/au/legis/nsw/consol_act/rla1994135/s39.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/rla1994135/s62b.html
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bad faith. Regarding the second prospective assignee, Palmer J noted that although 

some of the information sought by TMG’s solicitors was ‘over-punctilious’ it was 

justifiable.291 His Honour said there was ‘nothing unreasonable or unconscionable in a 

lessor not accepting at face value information provided in support of a request for 

consent to an assignment to a lease; a lessor is entitled to be assured that the information 

upon which it is requested to make a decision is accurate’.292 Finally, it was held that 

there was no evidence to suggest that the District Court proceedings had any influence 

on the refusals to consent. 

This creates a dilemma. Leelee suggests that the malevolent refusal to consent to 

assignment may amount to unconscionable conduct. The good faith element is critical in 

this assessment. However, Harbourside demonstrates that ill-feeling and the existence 

of an improper motive will not necessarily lead to the conclusion that a refusal to 

consent is unconscionable. This leads us to a vexing issue in commercial matters: the 

extent to which an improper motive will prevent the exercise of a legal right. One 

person’s idea of bad faith is another person’s exercise of a commercial right, and 

alleged bad faith conduct can be justified by using the ‘protection’ of a power under the 

lease. Where there is an ulterior motive, it seems that so long as this is not the primary 

driving force behind the exercise of the right, it will not matter. Palmer J noted, ‘it does 

not follow that hostility between the parties will, of itself, render unconscionable an 

exercise of the right. It is not the law that those exercising their legal rights against 

others must do so only with goodwill and disinterest’.293 

3. The landlord’s interference in the sale of a business 

Unconscionable conduct has been established in at least one instance where a landlord 

was found to have interfered in the sale of a lessee’s business. 

 

291 [2007] NSWSC [56]. 

292 [2007] NSWSC [122]. 

293 [2007] NSWSC [54].  
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(a) Worsfold v de Goede 

In Worsfold v de Goede,294 the Tribunal considered several allegations made by lessees 

that the landlord had contravened retail leasing legislation, including the 

unconscionability provision.295 The lessees wanted to sell their business and the 

landlord learned that lessee had commenced negotiations with a prospective purchaser. 

The landlord approached the prospective purchaser and proposed that he deal directly 

with the landlord rather than the lessee. The lessor then entered into an agreement with 

the prospective purchaser which permitted the latter to lease the premises once the 

lessee had vacated. The lessee was then sent a notice of eviction.296 The Tribunal 

concluded that the lessor had not acted in good faith, had used unfair tactics, and had 

acted unconscionably.297 

(b) Walls Gifts and Tobacco Pty Ltd v Warringah Mall Pty Ltd 

Similar reasoning was utilised in Walls Gifts and Tobacco Pty Ltd v Warringah Mall 

Pty Ltd,298 although in that case the lessee was eventually unsuccessful. The lessee was 

negotiating to sell his tobacconist business. Negotiations with another tobacconist broke 

down, at which time the lessor’s agent approached the other tobacconist directly about 

leasing other premises in the centre. The Tribunal held that the conduct was not 

unconscionable as the approach was only made after the lessee’s negotiations had 

failed. The case establishes that a lessor may pursue a potential purchaser when it is 

clear that negotiations between the existing lessees and the purchaser have broken 

down. 

 

294 Worsfold v de Goede [2002] NSWADT 273. 

295 S62B Retail Leases Act 1995 (NSW). 

296 The grounds listed for the eviction were found by the Tribunal to be without any factual basis. 

297 [2002] NSWADT 273, [24] See too Spuds Surf Chatswood Pty Ltd v PT Ltd [2007] NSWADT 130 (20 
June 2007).  

298 [2003] NSWADT 161.  



285 | P a g e  

 

                                                

Recently in Vale v Rosychamp299 the lessee claimed that the lessor had engaged in 

unconscionable conduct as the lessor refused to grant a lease to an interested buyer of 

the lessee’s business because the lessor wanted the building vacant to maximise the sale 

price of the site. The lessor had concerns over the viability of the new tenant and about 

potential disputes in relation to the proposed redevelopment of the site. Pivotal to the 

court’s finding that the conduct was not unconscionable was the fact that the incoming 

tenant was seeking a fresh lease as distinct from a mere assignment of the existing 

licence. The lessor had done no more than look to its own legitimate commercial 

interests and how they might be affected by acceding to the requests of the incumbent 

lessee. 

(c) Other issues involving assignment and the sale of a business 

Section 51AC has been considered in another context regarding assignees and the sale 

of a business. In Smith trading as Flames Grill & Carvery v Trust Company of 

Australia Ltd,300 the assignees of a business alleged that the lessor had engaged in 

unconscionable conduct by terminating the lease and taking possession of the premises 

without having given one of the two assignees of the lease (Ms Smith) an opportunity to 

enter into negotiations with the lessor regarding payment of the arrears. It was held that 

in different circumstances depriving an assignee of such an opportunity could contribute 

to a finding of unconscionable conduct; but this was not the case in this instance given 

the assignees’ financial position and the course of dealing with the other assignee. 

4. Options301 

Most retail leases in Australian shopping centres do not contain options. However, in 

circumstances where an option is contained in a lease, certain pre-conditions to the 

exercise of the option will be stipulated and the lessee must comply with these 

 

299 [2008] NSWSC 1373.  

300 [2008] NSWADT 10.  

301 ITQ Pty Ltd v Hyde Park Management Ltd [2008] WASAT 66.  
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conditions.302 When such conditions are not satisfied, can the refusal by a landlord to 

permit the exercise of an option be held to be unconscionable? Generally the failure to 

exercise an option for renewal within the latest day under the lease provision will result 

in loss of the option for the lessee. In Leads Plus Pty Ltd v Kowho Intercontinental Pty 

Ltd,303 the lessee sent a facsimile transmission to the managing agent, purporting to 

exercise an option for renewal which was either one or two days too late. Young J 

considered the Supreme Court’s jurisdiction to overcome the problem by granting relief 

against forfeiture. Although there was jurisdiction to provide relief to the lessee304 this 

was reserved for instances of accident, surprise, or unconscionable behaviour by the 

lessor, not because of the lessee’s failure to exercise reasonable care or diligence. Relief 

was refused in this case, and that is likely to be generally the position with late exercise 

of options for renewal.305 Similarly, Samton saw a lessee fail to exercise an option 

within the time stipulated in the lease. The lessor agreed to grant a new lease on 

condition that the lessee paid the landlord $70,000.306 The Full Court noted that in the 

absence of any obligation to renew the lease, the lessees were within their rights to 

impose the condition.307 

In relation to Section 51AC and its equivalent provisions, Yao v Cambooya Properties 

Pty Ltd (‘Yao’)308 and Awad v Bucasia Pty Ltd (‘Awad’)309 are instructive. Both cases 

 

302 Section 28 (1) of Retail Leases Act 2003 (Vic); Xiao v Perpetual Trustee Company Ltd [2008] VSR 
412. 

303 (2000) NSWSC 459.  

304(2000) NSWSC 459, [22]–[24]; Yao v Cambooya Properties Pty Ltd [2004] NSWADT 55; Awad v 
Bucasia Pty Ltd 2003] NSWADT 247; Restuccia v Entasil Pty Ltd [2008] NSWADT 248. 

305 McGregor v Henry [2006] NSWSC 368.  

306 Therefore, again, the landlord agreed to the lessee’s request but only on unpalatable conditions. 
Although Carr J acknowledged at first instance that the lessor had ‘driven a very hard bargain’, the 
lessee was not held to be at a special disadvantage [2000] FCA 1725, [99]. On appeal, the Full Court 
upheld Carr J’s ultimate decision, but disagreed with the conclusion that the lessee was at a special 
disadvantage: (2002) 117 FCR 301. 

307 (2002) 189 ALR 76. 

308 [2004] NSWADT 55. 
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involved circumstances where, despite the lessees giving oral notification of an 

intention to exercise an option, they failed to comply with formal requirements in the 

lease requiring written notice.310 Allegations of unconscionable conduct were 

unsuccessful in both cases. 

What if the failure to comply was outside the lessee’s control or, in fact, involved the 

lessor? In Yao, the Tribunal acknowledged that circumstances akin to those resulting in 

relief against forfeiture, for example where a lessor deliberately avoids the lessee’s 

legitimate attempts to rectify a situation,311 could be relevant to a consideration of 

unconscionable conduct. It was recognised that another instance which could justify 

relief was if a lessor took advantage of a small mistake on the part of the tenant that 

resulted in an unconscionable windfall to the landlord.312 It seems an effort by a lessor 

to frustrate the exercise of an option could, in appropriate circumstances, be regarded as 

unconscionable.313 

 

309 [2003] NSWADT 247. 

310 In Yao v Cambooya Properties Pty Ltd [2004] NSWADT 55, the centre manager was of the view that 
the lessee might not provide the formal notification. However, instead of specifically advising him to 
do so, the centre manager told the lessee to seek legal advice. 

311 Old Papas Franchise Systems v Camisa Nominees Pty Ltd [2003] WASCA 11. 

312 The Tribunal were less indulgent in Awad v Bucasia Pty Ltd 2003] NSWADT 247, [74]. The Tribunal 
dismissed the lessee’s allegations that it had been unable to serve the notice on the lessor because the 
lessor had not provided details of an address for service. In these circumstances it was held that the 
failure to deliver the notice was due to the negligence of the lessee. See too Leads Plus Pty Ltd v 
Kowho Intercontinental Pty Ltd [2000] NSWSC 459.  

313 Powell and Mugridge v Tengold Pty Ltd Dispute No 0102/2004. 
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F.  Rental314 

1. The Reid Report’s conclusions – business conduct and rental 

The issues of business conduct in relation to retail rents, discussed by the Reid 

Committee, were315 whether or not retail rents had been artificially inflated with a 

potentially destabilising effect on retail property values; why different retailers in the 

same shopping centre paid disparate rents; the fairness of market rent reviews; the 

vulnerability of sitting tenants in rent reviews; and whether or not specialty retailers 

should pay ‘turnover’ rent. 

Not surprisingly, rent review, both during the term of a lease but especially when 

negotiating a new term, remains an extremely contentious issue. One of the most 

trenchant criticisms made on behalf of lessees in Australia is the secrecy associated with 

rentals charged by lessors in shopping centres. Unlike the UK, where such information 

is readily accessible, rentals paid by tenants in Australia are often the subject of secrecy 

clauses. Information as to the amount of rental actually paid for particular premises is 

difficult to obtain, and such figures may be ‘skewed’ by inducements which are not 

obvious on the face of the lease. This makes it difficult to assess what is appropriate 

rental for particular premises. 

To compound the problem, lessees claim that the lessor’s knowledge of their financial 

situation gives them unfair advantage. Landlords claim that this knowledge helps them 

assess the profitability of individual businesses in the centre and assists in planning and 

 

314 ‘This butcher has been in the centre for a long time and is quite willing to pay a fair rent, but it’s got to 
be calculated in the right way and be good for him as well as you. The centre is going backwards 
because the economy has shifted out here; cheaper cuts are selling better but margins are dropping.’ 
Centre management’s answer was curt: ‘Retailers will pay what they are told to pay.’ I said, ‘But 
you don’t want to rentalise your retailers out of business, do you?’ ‘No, we want a butcher here, but 
it’s not as if he can set up on the street, we are the only shops in the area,’ came the sarcastic reply. I 
said, ‘Yes, we know that, he’s a good operator and deserves a good location to maximise his 
operation.’  COSBOA, ‘Lost Balance – A Decade after the Reid Report’ <http://www.retaillease. 
com.au/exec-summary.pdf> at 10 September 2009.  

315 Reid Report, above n 2, [2.110].  
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administration, while lessee interests commonly assert that this information is used to 

maximise rental increases.316  

When a lease is at an end, the problem is compounded. Where a sitting tenant wants to 

continue their business in the existing premises, lessee interests contend that some 

landlords impose very high, arguably unjustified, rental increases. As the tenant is 

effectively ‘captive’ they must pay the new rent as the ‘price’ of remaining in the 

premises.317 This contention is met with the response that, if the tenant was to move 

elsewhere, they would have the outlay of moving and fit-out costs. Even at a higher 

rental, they are likely to be better off staying in the existing premises. 

While such a predicament is difficult for a lessee, and the lessor’s obtaining knowledge 

of their financial status contributes markedly to the information imbalance and thus 

bargaining strength, it seems this is unlikely to be considered unconscionable conduct. 

Despite concerns regarding rental assessment and disputes, there have been few 

contentions of unconscionable conduct under Section 51AC or its analogues. 

2. Recalculation of rental due to unforeseen circumstances  

An instance where an allegation of unconscionable conduct has arisen is where a party 

refuses to renegotiate rental in circumstances of economic downturn. In Barbcraft Pty 

Ltd v Geobel Pty Ltd,318 the parties had been in a landlord–tenant relationship for many 

years. The rental was not calculated to the market and, the lessor alleged, the tenant was 

paying less rental than they otherwise would be. When the lessee refused to negotiate a 

 

316 For an informative discussion of the issues surrounding rental in retail tenancy matters, refer generally 
to the submission by Queensland Lease Consultants Pty Ltd to the Productivity Commission in the 
2007 inquiry. 

317 Submission to the Productivity Commission Inquiry into the Market for Retail Tenancy Leases in 
Australia (Australian Retailers Association, submission no 119) 22–23: ‘The difficulty that arises at 
the end of the lease is the position of the sitting tenant in a shopping centre where he or she is an 
economic captive having invested heavily in a fit-out, stocked the shop for the term of the lease and 
contributed substantially to the asset of the landlord. If the tenant is to vacate they are confronted 
with the loss not only of their goodwill but also the value of the business as a going concern and 
their livelihood for the majority of small businesses.’ This is also at  above n 223. 

318 [2003] VCAT 1700. 
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change to the rent review formula to provide reference to market rent, the lessor claimed 

the refusal to negotiate was unconscionable. This contention failed. It was held that the 

rent review formula was not unconscionable when the lease was entered into, it had 

been utilised for many years without contention, and the lessees were entitled to 

continue to rely on it. The decision suggests that, had the roles been reversed and a 

lessee was seeking a change in the method of calculation of rental due to a downturn in 

economic conditions, a refusal by a landlord to negotiate might be similarly permissible. 

3. Rent discrimination 

Allegations of unconscionable conduct could arise in relation to discrimination between 

tenants in relation to rental paid. Although the difficulties of ascertaining what others 

are paying in rental, or at least being able to rely on it, have been outlined, the facts of 

one retail leasing case and two recent decisions involving franchising and investment 

units suggest there could be some scope for Section 51AC’s operation in such 

circumstances. 

D.B Reef Funds Management Ltd & P.T Ltd v Valentino Home Fashion Pty Ltd; 

Valentino Home Fashion Pty Ltd v Westfield Hurstville (Westfield Management) Ltd319 

involved, inter alia, rent negotiations for an initial lease term. The lessee entered into 

possession of premises from which it conducted a homewares business that eventually 

was unsuccessful. It was alleged that the lessor had discriminated against the tenant 

because the tenant had been required to pay a much higher rental (‘upwards of the 500% 

or more per square for the retail space the Applicant occupied’320) than other tenants, 

particularly major tenants. It was claimed that this situation was compounded by the 

restrictions of the permitted usage clause under the lease, which limited goods the lessee 

could sell but not the larger retailers, who already benefited from lower rental 

arrangements. Thus ‘a highly distorted competitive environment’ was created at the 

shopping centre. While, obviously, the lessee knew from the Disclosure Statement and 

 

319 [2008] NSWADT 332.  

320 [2008] NSWADT 332 [74].  
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the lease what its rent per square metre was, the lessor did not disclose that this rent was 

much higher than rents it was currently charging to major retailers in the same centre. 

The focus was on s62B(3)(i), an equivalent provision to Section 51AC(3)(i). The lessor 

claimed that this was not ‘intended conduct’ within the meaning of that term in 

s 62B (3)(i) because the respondent was engaging in the conduct at the time of entry 

into the retail shop lease. The matter was not finally resolved, but after considerable 

discussion as to the scope of Section 51AC, particularly whether the conduct described 

could be regarded as ‘intended conduct’ within (i), the issues were regarded as 

significant enough not to be dismissed. 

Discrimination has been discussed in other recent cases involving Section 51AC in 

relation to franchises and the sale of units off the plan. In the recent Allphones litigation, 

franchisees were treated differently in relation to the supply of stock according to who 

had entered into a new franchise agreement. An injunction was granted to prevent the 

continued discrimination by Allphones. Similarly, in Parsons v Saville Hotel Group Pty 

Ltd t/as Mantra on Northbourne,321an owner/lessor objected to the fact that the rental he 

received for a serviced apartment differed from that received by other owners for 

identical apartments. His rental was calculated via a percentage increase from a lower 

rental base. Other lessors with identical properties received a percentage increase from a 

higher rental base. The owner alleged that the respondent had engaged in 

unconscionable conduct, focusing particularly on factors (f), the extent to which the 

supplier’s conduct towards the business consumer was consistent with the supplier’s 

conduct in similar transactions between the supplier and other like business consumers; 

(i), the extent to which the supplier unreasonably failed to disclose to the business 

consumer any intended conduct of the supplier that might affect the interests of the 

business consumer and any risks to the business consumer arising from the supplier’s 

intended conduct; and (k), the extent to which the supplier and the business consumer 

acted in good faith [my emphasis]. The Tribunal held that the managing company had 

offended Section 51AC by failing to pay the lessor the same rent for the premises as 

that paid to other lessors with the same unit entitlement. It was held that, in the 

 

321 [2009] ACAT 18.  
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circumstances, relying upon the alleged contractual rights was irreconcilable with what 

is right or reasonable, and contravened Section 51AC. 

These decisions are interesting as they suggest the courts will look carefully at 

circumstances where comparable interests are treated differently without good reason. 

This could become important in the context of leasing, if there are alleged differences in 

rental and conditions between comparative specialty tenants. 

4. Rent increases at renewal 

There is some conflict between the rights of a lessor to lease premises to whomever, and 

on whatever terms, they desire, and the rights of lessees to continue their business. As 

stated clearly in Berbatis, the lessor is not under any obligation to grant a new lease to a 

particular lessee, so it is unlikely that a bare refusal to do so would be regarded as 

unconscionable. In relation to s51AA and its equivalents, on the authority of Berbatis 

and Humphries & Cooke Ltd v Essendon Airport Limited,322 an increase, even a 

considerable increase, in rental will not be found to be unconscionable. 

Large rental increases could, at least arguably, attract scrutiny through Section 

51AC(3)(a), inequality of bargaining power.323 Section 51AC(3)(b) allows the court to 

examine whether, as a result of the conduct engaged in by the supplier, the business 

consumer was required to comply with conditions which were not reasonably necessary 

for the protection of the legitimate interests of the supplier. A very high increase in 

rental for a new term may not be regarded as reasonably necessary, especially when 

other, similar premises are paying less, and where if the premises are not eventually 

leased to the sitting tenant they are leased at a lower price to another retailer. It could be 

alleged that such conduct amounts to the use of an unfair tactic pursuant to Section 

51AC(3)(d). Arguably, Section 51AC(e), comparisons with other similar premises; (f), 

different conduct in negotiations with other tenants; (i), non-disclosure of pertinent 

 

322 [2001] VCAT 2439. 

323 Although the comments in Berbatis should be recalled in this circumstance. 
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issues; and (k), good faith, could be scrutinised in these circumstances,324 but on the 

present interpretation of Section 51AC and the attitude of the courts and legislature to 

matters which perpetuate these problems (for example secrecy clauses), the lessees’ 

chances of establishing unconscionable conduct are small. This is because the tenants 

are unlikely to have the relevant information regarding other rentals paid in the 

premises, or even if they do are unable to use it.325 Certainly different treatment 

between tenants is relevant; but again, getting this information regarding rental, 

incentives etc is difficult. It is unlikely that there would be a reasonable expectation of 

disclosure in relation to rental negotiations; and (i) only refers to unreasonable failures 

to disclose. As it seems that there would not be an expectation of disclosure about the 

rentals and incentives paid by others, this provision would not seem to assist an 

assessment of unconscionable conduct. Finally, non-disclosure/secrecy about an issue 

which need not be disclosed could not result in a finding of bad faith. 

It will be interesting to see whether the courts and tribunals adopt a Berbatis approach. 

If so, a finding of unconscionable conduct would seem a remote prospect, as lessors 

would be regarded as free to lease their properties on whatever terms they choose. This 

likelihood has been recognised by lessee interests, who have continued to lobby for a 

lease register326 so that rentals payable for retail premises are made freely available and 

will permit a realistic assessment of rental payable for particular premises. Although 

 

324 Although it has been noted that the mere failure to reveal information about the rental paid by other 
tenants does not demonstrate bad faith on the part of the lessor. Choi v Trust Co of Australia [2000] 
VCAT 1867. 

325 Interview S7 ‘Of course we talk to each other but you can’t say anything or use it because they will 
know where it came from.’ 

326 Victorian Department of State and Regional Development, Review of Victorian Retail Tenancies 
Legislation (Discussion Paper, October 2001) 39 suggested that the transparency issue could be 
overcome by the registration of retail leases so the provisions in the lease are on the public record or 
through the supply of a rental schedule to prospective and sitting tenants. However, it was noted at p 
40 that such an initiative may be constrained through the operation of the Privacy Amendment 
(Private Sector) Act 2000 (Cth).  
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information gleaned from lease registrations can be obtained,327 the prospect of a 

national leasing register remains remote.328  

In Berbatis, Callinan J noted that there was nothing special about a situation where a 

tenant was anxious to get a new lease.329 This would seem to include paying a higher 

rental to secure the premises for a further term. Similarly, in 101 Collins Street Pty Ltd v 

City of Melbourne; Dinias v City of Melbourne.330 Batt J concluded that, generally, a 

rent struck with a sitting tenant will be higher than a rent struck with a new tenant. It has 

already been observed that it is not necessarily uncommercial for a sitting tenant to 

agree to pay rent at a higher level than that which may be negotiated between a landlord 

and a new tenant.331 

In this respect, the decision in Dukemaster requires examination. While courts and 

tribunals seem to accept that a higher rental for a sitting tenant may be a fact of life – a 

‘price’ to retain the premises – the way the lessor’s representative went about seeking 

the rental increases attracted criticism. Although reference was made to the fact that the 

rentals sought were over and above market estimates, without more, and if the tenants 

had agreed to these rentals absent the surrounding conduct, it is unlikely the conduct 

would be regarded as unconscionable. Simply seeking a rental increase, even a large 

one, of itself will not be unconscionable. 

 

327 Queensland, New South Wales and the Australian Capital Territory.  

328 Several retailer submissions to the 2007 Productivity Commission inquiry have raised this issue, for 
example in the FCA submission to the Productivity Commission (Submission No 17, 6): 

Although lease registration information exists in NSW and Queensland, they are not up to date 
and are costly to access As a result, tenants have no means of determining what is the net 
effective rent paid by other tenants, and hence the fair market rental value Confidential deals 
and rebates also further restrict the free flow of information. 

329 (2003) 203 CLR 51, 89. 

330 Eureka Funds Management Ltd v Freehills Services Pty Ltd [2008] VSCA 156, discussing 101 Collins 
Street Pty Ltd v City of Melbourne; Dinias v City of Melbourne per Batt J at 111.  

331 Eureka Funds Management Ltd v Freehills Services Pty Ltd [2008] VSCA 156. 
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This is unsettling because research undertaken for this thesis raises some important 

issues. First, there has not been any significant empirical research on tenants who do 

resign when faced with higher rentals and the consequent impact on their businesses’ 

viability. In some instances, businesses subsequently failed, when it was claimed they 

could have continued to remain profitable at the same or similar rental to that paid in the 

previous term. When the premises were re-leased, the rental was lower than the rental 

payable by the former tenant. Several tenants interviewed for the purpose of this thesis 

raised issues of the pressure placed upon them to agree to increases; the alternative was 

the loss of their business. Several instances similar to the conduct in Dukemaster were 

also raised – interestingly, well before Dukemaster was made public. A common thread 

among the interviewees was conduct by the landlords or their representatives that 

imposed significant pressure to agree to rental increases in a relatively short period.332 

G. Tenancy Mix 

1. Rationale for pursuit of a tenancy mix 

Shopping centres aim to provide customers with a variety of businesses.  

The Reid Report noted that issues regarding tenancy mix, particularly changes in 

tenancy mix during the course of a lease, were a significant business conduct issue.333 

2. Exclusivity and use clauses334 

Use and exclusivity clauses have been called ‘the foundation of the modern shopping 

centre’.335 Exclusivity clauses compel the landlord to restrict the goods and services in 

 

332 This issue came up on several occasions. The tenants interviewed were careful not to complain that the 
rental was rising, but they believed they were given insufficient time to consider their options. Even 
with statutory time limits it was noted that landlords often left things until the last minute and, as 
noted in Interview S 18,‘what are you going to do about it – tell them to go away?’ 

333 Reid Report, above n 2 [2.6]  

334 Profilio v Coogee Bay Village Pty Ltd [2009] NSWADT 211.  

335 E M Halper, ‘Shopping Centre Use Restrictions (1995) Probate and Property 25. 
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which other tenants in a shopping centre trade. Use clauses, while not providing the 

tenant with the exclusive right to operate a business, also restrict tenants’ activities in a 

centre by limiting the type of business that can be operated from a particular shop. 

Today, exclusivity clauses are rare as landlords wish to retain flexibility with the goods 

sold and services offered within centres. Invariably the lease will contain a use 

clause.336  

As a general rule, restricted use clauses will not be considered anti-competitive.337 

Nevertheless, this will not prevent conduct associated with the machinations of a 

centre’s tenancy mix from being scrutinised pursuant to Section 51AC. 

(a) Exclusivity and section 51AC 

The absence of exclusivity provisions in most leases means that the courts and tribunals 

have had little opportunity to consider exclusivity in the context of section 51AC. 

Where such clauses are contained in the lease they will be honoured, and a disregard of 

such a clause can evince unconscionable conduct. 

(i) Australian Competition and Consumer Commission v Leelee Pty Ltd 

In Leelee, Mansfield J took note of the fact that Leelee permitted other stallholders to 

sell food of the same kind, despite the underlessee’s having the exclusive right to do so 

 

336 Indeed, the New South Wales ADT has held that the failure to enforce a use clause could amount to 
derogation of the grant: Prasad & Anor v Fairfield City Council [2001] NSWADT 28.  

337 In 1975, the then Trade Practices Commission, now the Australian Competition and Consumer 
Commission, issued a guideline which concluded that a reasonable rationalisation of facilities in a 
shopping centre is considered to be essential to the successful conduct of a shopping centre as a 
whole. The guideline noted that although a lessor may stipulate the type of business which a lessee 
can conduct on the premises, the lessor’s interference should not extend to the conduct of the 
business. This has been the case too in the United States, where the rule of reason analysis is applied 
to such situations. This accords with the US view where clauses have largely withstood the rule of 
reason analysis and consent orders have been granted in relation to clauses which oblige the lessor to 
maintain a balanced and diversified grouping of stores, merchandise and services when selecting 
tenants.  
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under the lease. Leelee’s disregard of the exclusivity clause was significant in 

determining whether their conduct was unconscionable.338 

(ii) Foodco Management Pty Ltd v Go My Travel Pty Ltd  

In Foodco Management Pty Ltd v Go My Travel Pty Ltd,339 the lessee alleged that the 

lessor had contravened Section 51AC of the Trade Practices Act. The lessor knew that 

the lessee’s business, a specialty muffin shop, sold a narrow range of products and 

would be vulnerable to competition from a like business. The lease contained a clause 

that provided that the lessor would not lease premises in the building to another 

‘specialty muffin shop’. The lessor then leased a shop to a business that competed 

substantially with the lessees. The lessee contended that, by leasing the premises to such 

a competitor, the landlord’s conduct was unconscionable.340 The Court refused to grant 

the lessors’ application for summary judgment, finding that the plaintiff’s case could not 

be described as having ‘no real prospect’ of success.341 The Court concluded that both 

claims were triable issues. 

(iii) The Jolly Joe’s case 

ACN 079 830 596 Pty Ltd (trading as Jolly Joe’s Fish ‘n’ Chips) v Wallis Lake 

Fisherman’s Co-operative Ltd342 involved several instances of inappropriate business 

conduct which combined to lead to a finding of unconscionable conduct. A factor was 

the Co-operative’s disregard of the exclusivity clause contained in cl 23 of the 

Agreement to Lease. In the Tribunal’s view, there was no scope for any kind of 

 

338 Recall that Mansfield J’s comments are obiter because the relevant events had occurred prior to the 
introduction of Section 51AC.  

339 Foodco Management Pty Ltd v Go My Travel Pty Ltd [2002] 2 Qd R 249.  

340 The lessor rejected the allegations and claimed that the competitor did not operate a ‘specialty muffin 
shop’ business. However, the lessee’s allegation of unconscionable conduct did not rely on a breach 
of the exclusivity clause. The plaintiff proceeded on the basis that it would not be necessary to prove 
a breach of the exclusivity clause in order to establish a Section 51AC contravention.  

341 Foodco Management Pty Ltd v Go My Travel Pty Ltd [2002] 2 Qd R 249 [15]. 

342 [2007] NSWADT 297. 



298 | P a g e  

 

                                                

competing takeaway cooked food restaurant. This finding was relevant to the 

assessment of unconscionable conduct.343 

If a representation relating to exclusivity or use is made and not recorded, it seems the 

lessee will be unable to rely on that representation.344  

(iv) A variation on the theme – Sarker v World Best Holdings Ltd 

Sarker v World Best Holdings Ltd345 is an interesting decision in that a finding of 

unconscionable conduct originated in a landlord’s desire to avoid the consequences of 

granting exclusivity. The lessee was granted the exclusive right to operate an Indian 

grocery store in the shopping centre. The lessor then proceeded to lease a shop in the 

same centre to an applicant who was granted the exclusive right to operate an Asian 

grocery store. Faced with the problem of having granted exclusive rights to two 

businesses who dealt in the same or similar products, the lessor tried to terminate the 

applicant’s lease. The lessor purported to rely on minor breaches of the applicant’s 

obligations regarding a bank guarantee and fit-out to justify the termination. 

(b) Exclusivity clauses and the anchor tenant 

The viability of a centre depends on a high profile anchor tenant or tenants.346 The 

negotiation process, and the covenants which are ultimately found in the lease of such 

tenants, will differ significantly from those found in the leases of the specialty tenants. An 

anchor tenant may seek to restrict the activities of other businesses or classes of business, 

particularly those which compete with some aspects of the anchor tenant’s business. 

 

343 This decision was upheld on appeal: Wallis Lake Fisherman’s Co-operative Ltd v ACN 079 830 596 
Pty Ltd (trading as Jolly Joe’s Fish ‘n’ Chips) [2008] NSWADTAP 34.  

344 Xin v Zakos [2002] NSWADT 189 discussed in AJ and JJ. 

345 [2004] NSWADT 15. 

346 The Reid Report noted that, in 1997, up to 80% of foot traffic in a shopping centre is made up of 
customers who have come to the centre to shop at a department store or discount department store.  
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This issue has recently been the subject of ACCC scrutiny. In 2008–09 the ACCC 

targeted terms in major supermarket leases which restricted the entry of a second 

supermarket into shopping centres. After reviewing over 700 leases, the ACCC found 

the leases contained a variety of anti-competitive clauses such as restricting the 

introduction of a second or third supermarket over a certain size to the centre347 and 

providing for significant rent reductions if a second or third supermarket over a certain 

size was introduced to the centre within a specified period.348 

The duration of the provisions was an average of ten years, although some extended for 

the entire term of the lease. The ACCC threatened the major supermarkets and landlords 

with possible prosecution, a strategy which resulted, in September 2009, in an 

arrangement with Woolworths and Coles to remove the offending provisions from their 

leases. 349 

These proceedings were based on Part IV TPA, and the focus was on the potential to 

substantially lessen competition.350 It was concluded that a landlords’ preference to 

grant leases to major supermarkets and the inclusion of clauses in those leases which 

prevent, limit the ability of, or act as a disincentive to lease other premises within a 

shopping centre to competing supermarkets, may fall foul of this prohibition. 

Section 51AC may also have a role to play in such circumstances. The anchor tenant’s 

conduct in seeking such terms could be unconscionable through the operation of section 

51AC(4); if so, can it be unconscionable for an anchor tenant to insist on an exclusivity 

provision or impose terms such as those discussed above? Unlike section 51AC(3), 

which concentrates on the conduct of the supplier towards the business consumer, section 

 

347 Others terms gave the major supermarkets first or last right of refusal over access to additional space in 
centres; or provided that the premises could not be re-let to another supermarket operator once they 
had been vacated.  

348 It was found that, in such cases, the rent reduction was so great that it would be unviable for the 
landlord to introduce another supermarket. 

349 The parties entered into voluntary, court enforceable undertakings.  

350 Section 45 TPA.  
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51AC deals with the conduct of the acquirer of goods or services from a small business 

supplier. Since the monetary thresholds have been lifted from Section 51AC, it is uncertain 

what a ‘small business supplier’ will be. It is unlikely that one of the leading leasing 

corporations could possibly be regarded as a small business supplier of the leasing 

services, so if there were allegations against an anchor tenant the landlord’s recourse 

would be under section 51AA.351 On the other hand, a smaller landlord may be able to 

contend that the conduct of an anchor tenant could, in appropriate circumstances, be 

unconscionable. 

3. Competition 

In Softplay Pty Ltd v Perpetual Trustees352 (Softplay), the Court granted an 

interlocutory injunction restraining the owners of three shopping centres from installing 

a children’s play area in the centre’s common areas. The shopping centre owners were 

intending that these facilities would be used by the patrons of the shopping centre free 

of charge. The applicant, Softplay, operated play centres for commercial gain in the 

three shopping centres. One of the claims brought by the applicant was that the 

defendant lessor had engaged in unconscionable conduct.353 The Court granted an 

injunction finding that the installation of the free play centres by the lessors would pose 

an appreciable threat354 to the lessee’s business.355 However, this was an interlocutory 

application where it was merely decided that there was a serious issue to be tried and 

that the balance of convenience was in favour of granting an injunction. Whether or not 

the conduct of the lessors would fall ultimately fall within the scope of Section 51AC, 

or any equivalent provision, was not resolved by this case. 
 

351 However, again this would not appear to be a viable option given the reluctance of the courts to make 
a finding of unconscionable conduct where two well advised commercial parties are involved. 
Austotel Pty Ltd v Franklins Selfserve Pty Ltd (1989) 16 NSWLR 582.  

352 Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd [2002] NSWSC 1059. 

353 Thus contravening s62B of the Retail Leases Act 1994 (NSW). This is a provision that largely 
resembles Section 51AC of the TPA. 

354 See too Bischof v Wernog Pty Ltd [2004] NSWADT 24 (26 October 2004). 

355 Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd [2002] NSWSC 1059, [31].  
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H. Redevelopment and relocation - Disruption of Trading 

1. The Reid Report’s findings  

The Reid Committee discussed business conduct issues encountered by tenants as a 

result of redevelopment of or relocation within a shopping centre.356 The Reid Report 

provided examples where relocation and redevelopment were effectively used as 

weapons and where businesses were forced out of business with little or no 

compensation. In particular, the Committee examined the situation of Ms Linda 

Hewitt,357 who was encouraged to move to undesirable premises during a 

redevelopment with a promise of security against the entry of a larger toy store in the 

centre. Such a store did open, and the centre management made it clear they wanted Mrs 

Hewitt to close her business. When she refused, she was told she would keep getting 

relocation notices until she left.358 Another example involved lessees who had 

conducted a successful automotive business for over ten years.359 The business was 

affected adversely by relocation to a new wing during redevelopment of the centre. The 

lessees were required to pay their full rental throughout the redevelopment despite 

serious disruption to trading caused by the virtual closure of the car park (from which 

most customers entered the business), inhospitable access to the new premises and 

three-metre-high hoardings which obstructed visibility of the mall in which the store 

was located.360  

Today, the relevant retail leasing legislation addresses issues regarding relocation and 

redevelopment, but conduct such as that discussed in the previous paragraph has the 

 

356 Reid Report [2.6]. The major business conduct issues raised by small retail tenants in the Fair Trading 
Inquiry concerned ‘lessors’ exercise of their considerable discretion to redevelop shopping centres 
and compulsorily relocate tenants, causing damage to small retail businesses.’  

357 Box 2.3 Case Study of relocation.  

358 Ibid. 

359 Pieter & Robyn Willems, Submission No 32 and Pieter Willems, Transcript of evidence, 464–74.  

360 Reid Report [2.235].  
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potential to be unconscionable. The Reid Committee was of the view that such instances 

should be addressed: will Section 51AC address such conduct? 

2. Redevelopment and relocation 

 Leases invariably contain provisions giving the lessor the right to relocate a tenant or 

terminate the lease where the centre is undergoing repairs or renovations.361 Such 

clauses can see tenants compelled to move to less desirable locations within the centre 

and experience conditions, such as interference with access, which may see a decline in 

business.362 In the case of a major redevelopment lessees may lose their premises 

completely.363  

The legislative provisions which deal specifically with this issue require a ‘genuine’ 

redevelopment proposal.364 If the proposal is not genuine, the redevelopment cannot 

proceed. In such circumstances it is relevant to consider whether conduct involving the 

disingenuous exercise of a relocation or a break clause could be unconscionable. 

In Blackler v Felpure Pty Ltd,365 Bryson J held that a lessor’s use of a break clause for 

the underlying purpose of occupying the redeveloped premises itself was a genuine 

proposal and did not offend principles of good faith.366 In comparison, in the Tribunal 

decision in Eddie Azzi Australia Pty Limited v Citadin Pty Ltd,367 utilising a break 

clause in order to install another, seemingly more desirable, tenant was held not to be a 

 

361 Reid Report above n 2, [2.27]. 

362 Spuds Surf Chatswood Pty Ltd v P.T Ltd [2007] NSW ADT 130. Similar complaints have been made 
regarding casual leasing and the erection of kiosks outside premises.  

363 Lolly Pops (Harborside) Pty Ltd v Werncog Pty Ltd [1998] NSWSC 304. 

364 For example ss34 –35 Retail Lease Act 1995 (NSW). 

365 [1999] NSWSC 958 (24 September 1999). 

366 Although the case focuses on a discussion of good faith rather than unconscionable conduct, the 
decision is relevant to this discussion as good faith is a factors which a court can consider when 
determining whether conduct is unconscionable for the purposes of Section 51AC. 

367 [2001] NSWADT 79.  



303 | P a g e  

 

                                                

genuine proposal. In Skiwing Pty Ltd v Trust Company of Australia (trading as 

Stockland Property Management) Pty Ltd,368 it was held that a proposal will still be 

regarded as ‘genuine’ even if the lessor is planning to relet the premises to itself369 or to 

another commercial party.370 

The interrelationship between such provisions and the unconscionability provisions is 

potentially contentious. A proposal may be ‘genuine’ but still demonstrate lack of good 

faith in its exercise. Authority suggests that where there is a malevolent intent behind a 

course of action, conduct may be regarded as unconscionable. In Leelee371 the motives 

of the lessor were found to be malevolent and symptomatic of a lengthy course of ill 

feeling between the parties. As a result, the underlessee was found to be lacking good 

faith. Similarly, in Simply No Knead,372 the conduct of a franchisor was aimed at 

terminating franchisees’ businesses for a malevolent purpose. The use of a break clause 

to remove or relocate a tenant in pursuit of a malevolent agenda may suggest the use of 

unfair tactics (Section 51AC(3)(d)) or a lack of good faith (Section 51AC(3)(k)), which 

could be considered when determining whether conduct is unconscionable. These 

comments should be considered in light of the discussion of ‘ulterior motive’ below. 

3. Casual leasing  

Another form of disruption of a lessee’s business may occur through the introduction of 

casual leasing and/or the erection of kiosks within shopping malls. This issue has 

become the subject of considerable contention between landlords and tenants.373 

Lessors seek to maximise the profitability of their centres; it is advantageous to lease as 

 

368 [2006] NSWCA 276; Cohen v SPB Developments Pty Ltd [2006] WADC 186.  

369 Blackler v Felpure Pty Ltd [1999] NSWSC 958. 

370 Cohen v SPB Developments Pty Ltd [2006] WADC 186.  

371 (1999) FCA 1121. 

372 (2000) 178 ALR 304.  

373 E Webb, ‘Casual Leasing: A Coordinated Approach?’ (2003) Australian Property Law Journal 64. 
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much as possible of the floor area of the premises to paying tenants, permanent or 

otherwise. On the other hand, such activities are likely to affect customer flow, and 

therefore the turnover of tenants, through access issues, diversion of customers and the 

supply of competing products. The issue of impeded access is the subject of legislative 

intervention. This issue has recently been recognised through the ACCC’s authorisation 

of a Casual Mall Licensing Code of Practice.374 Under the code, limited restrictions are 

imposed in relation to the placement of casual mall licensees in close proximity to 

existing tenants dealing in competing products.375 The impact or otherwise of this 

voluntary code remains to be seen. 

A complaint from tenants has been that casual booths are set up close to, and in 

competition with, specialty tenants during busy periods of the trading year. While in 

itself such conduct may not be unconscionable, the deliberate placement of a competitor 

directly adjacent to or in front of an existing tenant may draw a court’s attention to 

Section 51AC(3)(a), (b), (d), (f), (i) and (k). 

I. Termination 

1. The Reid Report and termination  

The Reid Report did not dwell on issues regarding termination, the main reference 

being the necessity for notification if a lease was not going to be renewed.376 

2. Termination and Section 51AC 

Inappropriate termination of an agreement could offend Section 51AC and its 

analogues. In two successful cases franchisors sought to end the relationship with their 

 

374 G Samuel, ‘ACCC Authorises Casual Mall Licensing Code of Practice’ (ACCC Media Release, 30 
August 2007) <http://www.accc.gov.au/content/index.phtml/itemId/797099/fromItemId/2332> 1 
March 2009. 

375 Where such restrictions are found to apply, casual mall licensees are provided with a number of 
alternatives, including locating in a different area of the centre.  

376 Reid Report, above n 2, 2.23. 
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respective franchisees despite no clear legal justification to do so. In Automasters 

Australia Pty Ltd v Bruness Pty Ltd,377 the Court held that the franchisor’s conduct 

demonstrated an element of oppression which was ‘referable to a conscious 

determination to bring the franchise agreement to an end’.378 In Simply No Knead,379 

the franchisor’s conduct was designed to make life so difficult for the franchisees they 

would terminate or not renew their franchises.380  

Without more, however, franchisors, and for the purposes of this thesis, lessors, who 

validly exercise a right to terminate a lease will not be held to have engaged in 

unconscionable conduct.381 Old Papas Franchise Systems v Camisa Nominees Pty 

Ltd382 is instructive. The case involved the termination of the lease on an iconic coffee 

shop on the Fremantle café strip. The lessee claimed inter alia, that the lessors had 

engaged in unconscionable conduct pursuant to Section 51AC and 51AA, and that the 

lessor revealed an ulterior motive: to harm Old Papa’s business and bring about the 

termination of the lease. The lessees listed several instances of the lessor’s conduct 

which, when looked at in combination, were said to support this contention.383 The Full 

 

377 (2003) ATPR (Digest) 46 –229.  

378 (2003) ATPR (Digest) 46 –229 at para 396.  

379 (2000) 178 ALR 304. 

380 (2000) 178 ALR 304; at para 51. For a discussion as to the duty of good faith in the termination of a 
franchise see Meridian Retail Pty Ltd v Australian Unity Retail Network Pty Ltd (2006) VSC 223 (21 
June 2006).  

381 For example, cases where Section 51AC was held not to be contravened through a termination 
included Australian Competition and Consumer Commission v 4WD Systems Pty Ltd (2003) 200 
ALR 491 and Hoppers Crossing Club Ltd v Tattersalls Gaming Pty Ltd [2005] VSC 114. In 
relation to a Tribunal decision see Campbell v Astill [2004] NSWADT 55.  

382 [2003] WASCA 11.  

383 In summary, the lessor had refused to give consent for a liquor licence and proposed renovations to the 
premises. The lessor also refused to consent to the assignment of the lease to a corporation related to 
the original lessee. There had been a history of legal activity between the parties and certain actions 
by the lessors, on the face of it at least, seemed provocative. For example, a substantial rental 
increase (almost 100%) had been imposed after a rent review. Further, the lessor had erected 
scaffolding around the building which, the lessee claimed, was left there for an unnecessarily long 
time, disrupting trading.  
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Court384 held that the evidence foreclosed a finding that the lessors were actuated by a 

desire to harm the lessee and terminate the lease, or otherwise engaged in 

unconscionable conduct. Although in combination the instances of alleged conduct 

appeared to suggest some form of oppressive agenda on the landlord’s part, in the Full 

Court’s view, each could be explained and could not, in the circumstances, be regarded 

as amounting to unconscionable conduct.385  

Conduct involving a termination was found to be unconscionable in Sarker v World 

Best Holdings Ltd.386 The lessor was attempting to terminate the lease to avoid the 

consequences of an exclusivity provision granted to the applicant. The Tribunal held 

that the lessee’s breaches did not amount to repudiation. The lessor mistakenly granted 

the exclusivity clause and sought to rely on whatever legal argument it could to solve its 

own error.387  

The Tribunal considered the factors in the equivalent provision to Section 51AC. There 

was a substantial difference in the bargaining positions of the parties, as WBH was an 

experienced shopping centre operator with an experienced management team and Mr 

Sarker was new to retailing.388 The lessee was required to comply with conditions that 

 

384 McLure J, with whom Murray and Parker JJ agreed. 

385 In relation to the refusal to permit the building renovations, the lessor had taken heed of the heritage 
listing of the premises and the associated issues regarding structural alterations. The liquor licence 
was intimately involved with the renovation proposal in that the consent to the liquor licence 
application was linked with the works said to be necessary to obtain that licence. There was a lack of 
specificity on the lessee’s part regarding the works and the lessor’s solicitors had repeatedly, without 
success, requested the lessee appellant to identify the necessary works. 

In the circumstances, the rent increase was regarded as a commercial ambit claim, and it was clear 
that if the proposed sum was not satisfactory there was a process for the formulation of market rent 
involving both parties. The scaffolding was erected firstly to inspect an area which it was necessary 
to repair, a process which was legitimately delayed due to bad weather and other works related 
issues. There were, in the court’s view, reasonable explanations for other conduct listed by the 
lessee. For example, the alleged lack of information being brought about by communication 
breakdowns was because the lessee had failed to inform the lessor of which entity was, in reality, 
running the business.  

386 [2004] NSWADT 15. 

387 [2004] NSWADT 15 [68]. 

388 Section 51AC(3)(a). 
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were not reasonably necessary for the protection of WBH’s interests: in particular, an 

order that would have restricted the permitted use389 and engaged in unfair tactics390 

such as terminating the applicant’s lease without warning. WBH was not forthcoming 

with regard to the terms of the permitted and exclusive use granted, nor with regard to 

relevant correspondence WBH’s actions were held to indicate bad faith.391  

The existence of an ulterior motive was significant in Byron Bay Retirement Villages 

Pty Ltd v Zandata Pty Ltd392 where the lessor had continued to accept rent despite being 

aware of breaches, and then purported to terminate the lease. It was held that the real 

reason for the termination was the desire to bring the lease to an end by any means 

whatsoever, to obtain financial rewards from a redevelopment which would otherwise 

have gone to the lessee. 

Sometimes there is a lengthy and protected course of problems where termination is 

inevitable; but without more, that termination will not be unconscionable.393 

Actions surrounding the course of termination, such as the inappropriate use of a default 

notice,394 a lockout395 or confiscation of the lessee’s goods,396 could contribute to a 

finding of unconscionable conduct. 

 

389 Section 51AC(3)(b)  

390 Section 51AC(3)(d) withholding consent to the development approval in August 2003 and impeding 
access by the plumber to the premises.  

391 See too Irresistable Frocks v Sparbac and Roche [2003] NSWADT 241. 

392 [2008] NSWSC 1123.  

393 Thorne v Literacy Circle Pty Ltd [2009 FMCA 507.  

394 Odour Elimination Services Pty Ltd v Duxberry Nominees Pty Ltd [2006] WADC 12. 

395Parallel Lines International Pty Ltd v Video-Drama Pty Ltd [2007] NSWADT 84 (12 April 2007) and 
on appeal [2007] NSWADTAPT 160 28 July 2007.  

396 Kiwi Munchies Pty Ltd v Nikolitsis [2006] VCAT 929 (29 May 2006).  

http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/nsw/NSWSC/2008/1123.html?query=%5e51AC
http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/nsw/NSWSC/2008/1123.html?query=%5e51AC
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In Parallel Lines International Pty Ltd v Video-Drama Pty Ltd,397 where a lockout was 

held to be the result of a mistake, the Tribunal left open the potential for a finding of 

unconscionable conduct where the lockout was effected malevolently, without due 

cause398 or as a tactic.399 A lockout was pivotal to the finding of unconscionable 

conduct in ACN 079 830 596 Pty Ltd (trading as Jolly Joe’s Fish ‘n’ Chips) v Wallis 

Lake Fisherman’s Co-operative Ltd.400 Relevant considerations were that the 

respondent co-operative controlled the site, key facilities and waste disposal, and the co-

operative could impede Mr Morris’s ability to conduct his business. The ultimate act of 

removal was executed in a ‘highly unreasonable’ manner401 without any lawful 

justification. 

Such cases demonstrate the conflict between an unhindered exercise of the lessor’s 

legitimate rights and the considerations of Section 51AC. The bare exercise of a lessor’s 

strict legal right to terminate, without more, will not be unconscionable,402 but a 

consideration of factors such as the use of ‘unfair’ tactics or a consideration of good 

faith seems to provide a licence to move beyond the bare terms and examine 

surrounding circumstances. 

The termination of a lease in circumstances where there is malevolent purpose or an 

ulterior motive may amount to unconscionable conduct. This is even the case where 

there have been some breaches on the part of the lessee.403 However, all the 

 

397 [2007] NSWADT 84 (12 April 2007) and on appeal [2007] NSWADTAPT 160 28 July 2007. 

398 See too Armstrong Jones Management Pty Ltd v Saies-Bond & Associates Pty Ltd [2006] NSWADT 
323 where the tenants alleged, unsuccessfully, that the lessor’s conduct was unconscionable because 
it was being treated differently to other tenants in similar dire financial straits.  

399 J & S McGlinn trading as Westlands v Sassine [2008] NSWADT 54. 

400 [2007] NSWADT 297 at [49] [98].  

401 Section 51AC(3)(i).  

402 Christensen and Duncan, above n 36, 171. 

403 Sarker v World’s Best Holdings Pty Ltd [2004] NSWADT 15. 
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circumstances of the case must be examined as any malevolent purpose may be 

outweighed by legitimate considerations.404  

In Australian Competition and Consumer Commission v Hoy Mobile Pty Ltd,405 

Allphones terminated the franchise by relying on a clause referable to Hoy’s fraudulent 

activities. At first instance, Rares J held that Allphones were not entitled to rely on the 

termination clause because of their own dishonesty. This decision was overturned on 

appeal. Although Allphones’ conduct was tainted, its exercise of the termination clause 

was done in good faith, in an honest belief that Mr Hoy had been fraudulent, and they 

were entitled to terminate pursuant to the contract. 

 

J. Reliance on the terms of a contract 

Before Section 51AC will be applicable ‘there must be some circumstances other than 

the mere term of the contract itself that would render reliance on the terms of the 

contract ‘unfair’ or ‘unreasonable’ or ‘immoral’ or ‘wrong’.406 

A consideration is the extent to which a lessor can exercise rights under a lease, where 

such exercise may have a detrimental effect on the tenant, and when such an exercise 

becomes unconscionable. 

A term of benefit to the lessor will affect the tenant’s relative bargaining strength,407 

and any term must be reasonably necessary for the protection of the lessor’s legitimate 

interests.408 This factor must be considered in relation to other factors, particularly an 

 

404 Australian Property Buyers Pty Ltd v Kowalski [2006] VCAT 24.  

405 (2008) ATPR 42–240 and on appeal (2009) ATPR 42–294.  

406 Hurley v MacDonalds Australia Ltd (2000) ATPR 41–741; Brankson Pty Ltd v Colonial First State 
Properties Ltd [2001] WASC 127.  

407 Section 51AC(3)(a).  

408 Section 51AC(3)(b).  
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assessment of the good faith of the parties.409 Other considerations may be the exercise 

of the term as a form of pressure on the tenant or an unfair tactic,410 the way in which, if 

at all, the term was exercised in relation to other like tenants411 and whether a refusal to 

negotiate with the tenant in relation to effect of the exercise of the legal right may 

indicate an intractable stance.412 Consideration should be given to Section 51AC(3)(ja), 

which permits consideration of unilateral rights of variation. 

It seems that the lessor’s exercise of legal rights will remain unfettered unless it is 

accompanied by other acts which contribute, in the circumstances, to a finding of 

unconscionable conduct, particularly if the exercise of the legal right is in bad faith. 

Good faith considerations may mark the boundary at which the exercise of legal rights 

becomes unconscionable. In South Sydney District Rugby League Football Club Ltd v 

News Ltd,413 Finn J noted that a duty of good faith would not be contravened where a 

party was acting within its rights in pursuing its legitimate interests, so long as the 

interests were exercised reasonably and not in breach of an express term of the 

contract.414 It seems that reference to the pursuit of a party’s legitimate interests is 

relevant to Section 51AC(3)(b) and that parties to a contract will be free to pursue their 

own self-interest. The Australian cases to date establish that a party is free to pursue its 

own interests, in keeping with accepted notions of business conduct.415 There is a 

limitation, however. Self interest can only be pursued where that pursuit is reasonable. 

 

409 Section 51AC(3)(k).  

410 Section 51AC(3)(d).  

411 Section 51AC(3)(f).  

412 Section 51AC(3)(j).  

413 [2000] FCA 1541. 

414 [2000] FCA 1541, [393]. 

415 Alcatel Pty Ltd v Scarcella (1998) NSWLR 349; Advance Fitness Corporation Pty Ltd v Bondi 
Diggers Memorial and Sporting Club Ltd (1999) NSWSC 264; Blackler v Felpure Pty Ltd [1999] 
NSWSC 958; Forklift Engineering Australia Pty Ltd v Powerlift (Nissan) Pty Ltd [2000] VSC 443; 
Dickson Property Management Services Pty Ltd v Centro Property Management (Vic) Pty Ltd 
[2000] FCA 1742.  
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Several cases have mentioned that a duty of good faith obliged each party to exercise 

the powers conferred by the agreement reasonably, and not capriciously or for some 

extraneous purpose.416 In a recent article Professor Stapleton suggested that in 

balancing good faith and the pursuit of self interest, self interest could be pursued to a 

point where it was unconscionable.417 

Leelee418 involved a clear and unambiguous term in an underlease which required the 

tenant to vacate the premises and remove their plant and equipment upon expiry. By 

their insistence on the terms Leelee effectively prevented the sale of the business and 

put the tenants to the expense of removing the plant and equipment where this could 

have been avoided. It seems Mansfield J would have held that Leelee’s refusal to grant a 

new underlease to the prospective purchasers evidenced a lack of good faith, especially 

given the background of antagonism and hostility allegedly demonstrated by Leelee 

towards the tenants. This suggests that the exercise of a term must be in good faith and 

not arbitrary or capricious. 

K. Relevance of ulterior motive419 

The issue of ulterior motive frequently arises in discussions regarding unconscionable 

conduct. At issue is whether, and to what extent, the existence of an ulterior motive may 

evince unconscionable conduct. Motives may be sourced at any point between genuine 

commercial considerations and malevolence. In a commercial transaction a party is 

expected to pursue its own interests; but to what extent can an improper motive prevent 

the exercise of a legal right or taint otherwise justifiable conduct? Of particular 

 

416 For example, Blackler v Felpure Pty Ltd [1999] NSWSC 958; Forklift Engineering Australia Pty Ltd v 
Powerlift (Nissan) Pty Ltd [2000] VSC 443; Dickson Property Management Services Pty Ltd v 
Centro Property Management (Vic) Pty Ltd [2000] FCA 1742.  

417 J Stapleton, ‘Good Faith in Private Law’ (1999) 52 Current Legal Problems, 7–8. 

418 (2000) FCA 1221. 

419 ‘If it was a lawful act, however ill the motive might be, he had a right to do it. If it was an unlawful 
act, however good his motive might be, he would have no right to do it.’ Mayor of Bradford v 
Pickles [1895] App Cas 587, 594 per Lord Halsbury. 
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relevance is Section 51AC(3)(k), as the existence of an ulterior motive may indicate a 

lack of good faith. 

Where it is clear there is also an ulterior motive, it seems that as long as that motive is 

not the primary purpose for the action, the conduct will not be in bad faith, or, in the 

case of Section 51AC, unconscionable.420  

Authority establishes that where there is a malevolent intent behind a course of action 

and that intent is a dominant reason for the course of action, conduct may be 

unconscionable. In Leelee421 the motives of the lessor were found to be malevolent and 

were symptomatic of a lengthy course of ill feeling between the parties. As a result the 

underlessee was found to be lacking good faith. Similarly, in Simply No Knead422 the 

conduct of a franchisor was aimed at terminating franchisees’ businesses for a 

malevolent purpose. It would therefore appear that the use of a break clause to remove 

or relocate a tenant in pursuit of a malevolent agenda is a use of unfair tactics and/or a 

lack of good faith and could be considered when determining whether conduct is 

unconscionable. The same applies to termination based on an improper motive, for 

example in order to deprive the lessor of a lengthy tenure and associated development 

advantages.423 In Worsfold v de Goede,424 a malevolent agenda directed at undermining 

a viable, potential sale is likely to see the Tribunal reach a finding of unconscionable 

conduct. Most recently, in Australian Competition and Consumer Commission v 

Allphones Retail Pty Ltd,425 another franchising decision, the ACCC’s contentions were 

upheld in that the predominant or substantial purpose of the stance adopted by 
 

420 Recall the comments of Palmer J in Harbourside Catering Pty Ltd v TMG Developments Pty Ltd 
[2007] NSWSC 1375, [54]: ‘[I]t does not follow that hostility between the parties will, of itself, 
render unconscionable an exercise of the right. It is not the law that those exercising their legal rights 
against others must do so only with goodwill and disinterest’.  

421 (1999) FCA 1121. 

422 (2000) 178 ALR 304.  

423 Byron Bay Retirement Villages Pty Ltd v Zandata Pty Ltd [2008] NSWSC 1123.  

424 Worsfold v de Goede [2002] NSWADT 273.  

425 (2009) ATPR 42–247.  
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Allphones was to pressure those franchisees who remained on the old franchise 

agreement into giving up their existing rights; to release Allphones from past breaches 

of that agreement and enter into fresh contractual arrangements which were less 

favourable than those reflected in the previous agreements. 

L. Conclusions on the effectiveness of the unconscionable conduct 
provisions 

Chapter 4 has examined cases where Section 51AC or an analogous provision has been 

discussed. The chapter has been structured by reference to issues of concern to the Reid 

Committee. The chapter now concludes with an assessment of Section 51AC’s impact 

on these issues: in others words, has Section 51AC made a difference? 

1. Negotiation 

State and Territory retail tenancy legislation has had a considerable effect on the 

negotiation process with the necessity for disclosure statements and associated 

formalities, but not every matter of relevance is required to be disclosed as undesirable 

tactics may be utilised to avoid disclosure obligations. Therefore, a role for Section 

51AC remains. 

The main issue of concern is the requirement to record in the disclosure statement 

representations relied upon. My research indicates that tenants are regularly being 

‘persuaded’ not to record such representations, which subsequently are not honoured. 

The dilemma, according to several tenants interviewed for the purpose of this thesis, is 

that landlords are refusing to enter into leases if there is insistence on recording the 

representations. While to an outsider the initial response is that the tenant should walk 

away, these incidents occur well into the negotiation process and there is often a 

perception the matter has come too far not to proceed Such conduct suggests an 

exploitation of bargaining power, unfair pressure or tactics and a lack of good faith. 

Most importantly, the conduct seems to be an attempt to avoid the operation of s52, thus 

undermining public policy. 

Another issue which has arisen, not only in my interviews but now in Dukemaster, is 

the exploitation of tenants who are disadvantaged by reason of language skill and 
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cultural unfamiliarity. While the finding in Dukemaster is reassuring and should act as a 

deterrent to such conduct, it was a blatant instance. The case involved a group of tenants 

who were supportive of each other, and the issue had progressed to a rent determination. 

My research demonstrates that there are many borderline cases where the disadvantage 

is not so pronounced or is of a commercial nature, for example, rather than ethnicity. In 

such cases Section 51AC is unlikely to have application. 

In relation to misleading or deceptive conduct, and in particular representations, Section 

51AC will not usurp s52, but such conduct is relevant to Section 51AC as, albeit rarely, 

a single act of misleading or deceptive conduct could be regarded in the circumstances 

to be unconscionable. In other instances, acts of misleading or deceptive conduct can 

together or in combination with other behaviour contribute to a finding of 

unconscionable conduct ‘in all the circumstances.’ As is the case with s52, remaining 

silent could suggest unconscionable conduct if there was a reasonable expectation of 

disclosure in the circumstances. Future representations remain an unexplored area in 

relation to Section 51AC. 

The courts’ recent preparedness to examine the factors in Section 51AC(3) has been 

enlightening with regard to conduct which may or may not amount to pressure and 

unfair tactics. Unfortunately many of the cases have been blatant and obvious instances. 

The problem of identifying more subtle ‘borderline’ conduct remains. 

Good faith in negotiation is the ‘sleeper’ in this area. At issue is the extent the courts 

will be prepared to acknowledge a duty to negotiate in good faith under Section 51AC. 

The provision refers to the good faith of the parties, and Section 51AC is applicable to 

the negotiation process. As discussed aboved at pages 253 – 254, substantial guidance 

can be gleaned from native title and industrial legislation. The courts must choose 

whether to restrain Section 51AC’s operation to remain consistent with the general law 

position, or to evolve. The rationale for Section 51AC, to address some of the 

imbalances existing between large and small businesses, suggests that a duty of 

negotiation in good faith is appropriate. 
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2. Security of tenure 

Section 51AC and its analogues offer little relief for the plight of a sitting tenant. Apart 

from the fact that some retail tenancy legislation specifically states that non-renewal is 

not unconscionable, there is no indication that a mere refusal to renew a lease will 

amount to unconscionable conduct. Although there is still doubt as to the extent to 

which ulterior motive will influence a finding of unconscionable conduct, it seems that 

even where an ulterior motive is present the landlord’s right not to renew will prevail. A 

complicating factor may arise if conditions are imposed on the renewal and such 

conditions exceed what is reasonably necessary for the landlord’s legitimate interests. 

This will require a consideration of whether the landlord can impose any conditions 

desired or whether, under Section 51AC, such conditions must be tempered in some 

way. For a landlord it is probably better to simply refuse to renew, rather than to make 

the renewal subject to potentially onerous conditions. It seems Section 51AC is 

ineffective in relation to goodwill associated with a business conducted on premises 

where the lease is not renewed. 

Pursuant to assignment, usually associated with the sale of a business, statute imposes 

certain reasonableness requirements upon the landlord. However, instances such as 

those which occurred in Leelee indicate that assignments do not always run smoothly. 

Clearly, conduct associated with a refusal to consent to assignment, or imposing 

onerous conditions, may offend Section 51AC; but again, many cases indicate that such 

conditions can in the circumstances be justified. Establishing that the conduct is 

unconscionable will require clear evidence of egregious rather than merely pernickety 

behaviour, even where there is evidence of ulterior motive.426 Similar comments apply 

to the sale of a business, and only blatant, malevolent interference with the sale will 

offend Section 51AC. 

On the authorities so far it is unlikely that rental increases, even considerable ones, will 

ever be regarded as unconscionable. Again, this is of some concern because my research 

indicates that many tenants resign rather than lose their business, but then barely ‘break 

 

426 Harbourside Catering Pty Ltd v TMG Developments Pty Ltd [2007] NSWSC 1375.  
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even’ or eventually fold. And it is alleged that when the premises were re-leased, the 

rental was lower than the rental payable by the former tenant. The pressure imposed on 

tenants to agree to rental increases in a relatively short period is also troubling.427 

Despite the concerns of the Reid Committee, and the many instances discussed before 

it, disruption to tenants through changes in tenancy mix, relocation or redevelopment 

has resulted in few findings of unconscionable conduct. It seems that the failure to 

honour an exclusivity agreement, if the existence of such an agreement can be 

established, can evidence unconscionable conduct. A landlord’s actions in entering into 

competition with a tenant may also be regarded as unconscionable. 

Relocation is regulated by statute although allegations of unconscionable conduct still 

arise in this context. A crucial factor may be the reason behind the movement and 

placement of tenants in such circumstances. Again, the role of an ulterior motive, which 

remains unclear in relation to Section 51AC, is likely to be important. Similarly conduct 

associated with termination may come under scrutiny, although again it seems Section 

51AC will only be triggered by overt, malevolent behaviour. 

Although the instances of conduct discussed above may seem, in some circumstances, 

to be harsh, the cases to date which have discussed Section 51AC and its equivalents 

indicate the difficulty of ‘scaling the bar’ of unconscionability. As the review of the 

cases indicates, while the potential instances of unconscionable conduct in a retail 

leasing transaction are many, the likelihood of establishing unconscionable conduct 

under Section 51AC is remote. The cases reveal that the conduct must be malevolent 

and overt, and even then it may not be sufficiently egregious. Other less extreme types 

of conduct, despite being singled out by the Reid Committee as warranting legislative 

 

427 Some tenants who had renewed leases complained that they believed they were paying more than 
market value but had ‘not had time to think’ (P 36) or had been pressured; for example, ‘they were 
just there, all the time, trying to get us to sign’ (S 18). Several other similar instances were recorded. 
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intervention, seem to fall short of the standard imposed by many interpretations of 

Section 51AC and its equivalents.428 

No doubt, on some views, a constrained view of section 51AC is inherently desirable: a 

sensible and balanced interpretation which prohibits the direst examples of commercial 

misconduct without creating uncertainty and anarchy in small business dealings. 

However, section 51AC was intended to provide an avenue for relief to parties who 

suffer loss through dubious behaviour in a small business relationship. If the term 

‘unconscionable’ in Section 51AC is constrained, for example, in the same way as it has 

been in section 51AA, its scope and potential, and the recommendations of the Reid 

Report, may be rendered largely ineffective.  

 

 

428 For example, note the many cases listed in Christensen and Duncan, above n 36, where conduct, 
although harsh and arguably unfair, was found not to be unconscionable.  
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V. TOWARDS A MORE EFFECTIVE SECTION 51AC 

The time has surely gone in which economists could analyze in great detail two 

individuals exchanging nuts for berries on the edge of the forest and then feel that their 

analysis of the process of exchange was complete, illuminating though this analysis may 

be in certain respects. The process of contracting needs to be studied in a real world 

setting. We would then learn of the problems that are encountered and of how they are 

overcome and we would certainly become aware of the richness of the institutional 

alternatives between which we have to choose.1  

If parties are guided by contract norms, enforced through relational laws (based on the 

relational method and applied with principled discretion), then solidarity and 

harmonisation with the social matrix will increase and the parties’ behaviour will better 

conform with contract norms.2 

After assessing Section 51AC’s scope in the preceding chapters, Chapter 5 will ponder 

how Section 51AC can operate more effectively, particularly in relation to retail leasing 

transactions. 

Part 1 of the chapter suggests a ‘way forward.’ In summary, if we are to persevere with 

Section 51AC, I propose it should be amended to ensure that the court takes into 

account: 

 the fair trading objectives of the TPA (and Part IVA);  

 the factors in Section 51AC(3) and (4); and 

 the relational nature of the leasing transaction. 

 

1 R H Coase, ‘Lecture to the Memory of Alfred Nobel’ (December 9, 1991) 
<http://www.nobel.se/economics/laureates/1991/coase-lecture.html> at 20 November 2009; G C 
Shaffer, ‘How Business Shapes Law: A Socio-Legal Framework’ (2009) 42 Connecticut Law 
Review 147, 150, citing Lon Fuller Anatomy of the Law (1968, Frederick A Praeger, New York) 59.  

2 M Lees, ‘Contract, Conscience, Communitarian Conspiracies and Confucius: Normativism through the 
Looking Glass of Relational Contract Theory’ (2001) 25 Melbourne University Law Review 82, 89.  
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Part 2 of the chapter reviews the recommendations in The Nature and Application of 

Unconscionable Conduct Regulation: Can Statutory Unconscionable Conduct be 

Further Clarified in Practice?,3 the issues paper arising from the Commonwealth 

government’s response to the report of the Senate Committee Standing Committee on 

Economics Inquiry into The need, scope and content of a definition of unconscionable 

conduct for the purposes of Part IVA TPA.4  

Finally, the chapter will examine other additional, or alternative, approaches, in 

particular the introduction of the retail leasing code of conduct. 

A. A summary of my reasoning 

1. The evolution of Section 51AC 

In retrospect the development of Section 51AC was always going to be slow and 

confused, given contradictory statements from government and the provision of little 

guidance for the courts. There were mixed messages as to the scope of Section 51AC; it 

still remains a moot point as to whether Section 51AC simply adopts the general law but 

in doing so makes the statutory remedies available to aggrieved parties,5 whether it has 

a broader scope through its application to circumstances not ‘caught’ by the general 

law6 or, in fact, moves towards a new standard of business conduct. 

 

3 <http://www.treasury.gov.au/documents/1676/PDF/Unconscionable_Conduct_Issues _Paper.pdf> at 27 
November 2009. 

4 On 3 December 2008, the Senate Standing Committee on Economics released its report An Inquiry into 
the Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of Part 
IVA of the Trade Practices Act 1974 (Cth) <http://www.aph.gov.au/senate/committee/ 
economics_ctte/tpa_unconscionable_08/report/report.pdf>. See too Commonwealth Government 
Response to the Senate Standing Committee on Economics Report on the Need, Scope and Content 
of a Definition of Unconscionable Conduct for the Purposes of Section 51AC of the Trade Practices 
Act 1974 (Cth) (5 November 2009) <http://www.treasury.gov.au/documents/1659/PDF/Government 
_response.pdf> at 27 November 2009. 

5 For example, as discussed by P Strickland, ‘Rethinking Unconscionable Conduct under the Trade 
Practices Act 1974 (Cth)’ (2009) 37 Australian Business Law Review 19, 41. 

6 In Australian Securities & Investments Commission v National Exchange Pty Ltd (2005) 148 FCR 132, 
140, Tamberlin, Finn and Conti JJ.stated:  
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It was understandable that initially most courts did not stray far from 

unconscionability’s equitable origins even though this was problematic because, like the 

general law, Section 51AC did not address conduct which the small business lobby 

contended required redress. In the few instances where Section 51AC was successfully 

argued, it is likely that those situations would have been successful under the general 

law.7 It seems that the courts’ adhesion to equitable doctrines and transactions being 

viewed from a classical model of commercial dealing impeded development of Section 

51AC. ‘Default’ to the classical model was an inappropriate reference point from which 

to consider the relational nature of many small business transactions, especially retail 

leases and franchises. The structure of, and rationale for Section 51AC necessitates 

recourse to the objectives of the TPA, the factors within Section 51AC(3) and (4) and 

an assessment of whether, in the relevant context the conduct was unconscionable. The 

context is a commercial one and can be informed – and constrained – by reference to 

relational contract considerations. 

2. Assessing conduct within an appropriate framework and with a view to 
the objective of fair trading 

Courts should pay heed to the fair trading objectives of the TPA when considering 

Section 51AC. Part IVA is not an extension of Part IV or even of Part V. Part IV 

focuses on competition and seeks to restrain restrictive trade practices and their 

ultimately detrimental effects on efficiency, the economy and consumers. Part V 

involves the protection of consumers by prohibiting certain business practices directed 

towards them. While both involve elements of ‘fair trading’, it is almost peripheral to 

 

There is no foundation in the language or purpose of s 12CC to impose limitations from the 
unwritten law…Authority on s 51AC supports the proposition that the prohibition in s 12CC is 
not to be read down by limiting its operation only to circumstances where the common law 
would grant relief in respect of unconscionable conduct… It is equally clear both from the 
actual language of s 51AC and of s 12CC and from the extrinsic materials relating to s 51AC 
that these provisions were intended to build on and not to be constrained by common law case 
law…The language must be given its ordinary meaning and must not be qualified by pre-
existing constraints on liability. 

7 Australian Competition and Consumer Commission v Simply No Knead Franchising Pty Ltd (2000) 104 
FCR 253; Coggin v Telstar Finance Company (Q) Pty Ltd [2006] ATPR 42–107; Australian 
Competition and Consumer Commission v Dukemaster (2009) ATPR 42–290.  
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their main objectives of competition and consumer protection respectively. In the case 

of Part IV, it seems that ‘fair’ trading will become collateral damage in the ruthless 

pursuit of competition.8 Part IVA, however, especially Section 51AC, is all about fair 

trading. It is not concerned directly with competition because, for the most part, parties 

will not be in competition with each other. Retail tenants and franchisees are engaged in 

a cooperative endeavour with their landlord or franchisor. A focus on the objective of 

fair trading, (which to date seems to have been the Cinderella of s2 TPA’s objectives) in 

relation to the interpretation of Section 51AC would encourage functional business 

relationships between large and small businesses and inject a concept of mutuality 

which has no place in Part IV or even, to some extent, Part V.  

3. ‘Counselling the courts’  

(a) Consideration of the objectives of Section 51AC 

All these issues will be semantic if the views of some judges regarding commercial 

transactions are not altered. Heed should be paid to the objectives of the TPA and Part 

IVA, and conduct should be viewed through a realistic model of the relevant 

commercial conduct. The key to these provisions may lie not in changing the words, but 

in changing the perspective from which the transactions are viewed. When viewed from 

a classical model, rarely will a commercial transaction be regarded as unconscionable, 

or even unfair. However, if it is viewed from a recognition that the agreement is a 

cooperative effort with both parties coming to that transaction with particular 

expectations, the outcome may be more in keeping with the rationale for the legislative 

amendments and unhindered by outdated classical constraints. It may be that a change 

of culture rather than a change of words will address the imbalance between large and 

small business. 

 

8 For example Queensland Wire Industries Pty Ltd v Broken Hill Proprietary Co (1989) 167 CLR 177, 
191 per Mason CJ and Wilson J: ‘Competition by its very nature is deliberate and ruthless. 
Competitors jockey for sales, the more effective competitors injuring the less effective by taking 
sales away. Competitors almost always try to “injure” each other in this way.’ 
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This ‘re-education’ could be incorporated in the legislation. The TPA already contains 

provisions which provide guidance about purpose and intention of legislation, such as 

the statement of objects in s44AA9 and issues which must be considered.10 Specific 

objects should be drafted for Section 51AC which emphasise the objective of fair 

trading and addressing imbalances in transactions between businesses. There could also 

be reference to the need to consider unconscionable business conduct with a view to the 

particular business relationship, particularly if it is of a continuing nature. 

(b) The objective of fair trading (s2) 

The significance of s2 has been discussed, but it should be repeated that fair trading is 

not inferior in any way to competition and consumer protection. The provisions in Part 

IV cannot disregard the importance of consumer protection – this is an end in itself for 

competition policy – but Part IV’s competition focus cannot be denied. However, it is 

counter-productive to the pursuit of consumer protection to undermine the profitability 

and smooth functioning of business. Fair trading is not subordinate to either; 

competitive ideals must be tempered by the requirement of fair trading. Fair trading can 

be described as a by-product of the successful operation of Part IV. As Part IV is 

directed at prohibiting anti-competitive behaviour, unfair trading practices may be 

curbed not for fairness as an end in itself but because of the effect such practices may 

have on business. 

Part IVA is different. It is directed at excesses of business conduct, not of competition. 

Fair trading is the focal point. 

Regarding Part V, although consumer protection and fair trading are, to an extent, 

complementary, there is opportunity for conflict. Benefits to consumers through such 

things as lower prices offered by ‘churned’ businesses struggling to survive are 

 

9 Objects of Part: The objects of this Part are to:(a) promote the economically efficient operation of, use 
of and investment in the infrastructure by which services are provided, thereby promoting effective 
competition in upstream and downstream markets; and (b) provide a framework and guiding 
principles to encourage a consistent approach to access regulation in each industry.  

10 S.44ZZCA. 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#services
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#competition
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s152ac.html#access
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unsustainable; fair trading is essential to reign in such practices and retain consistency 

and long-term stability for consumers. 

As Part IVA is focused on conduct between business and consumers, and between 

business enterprises, it is through this Part that a balance can be struck and the 

acceptable parameters – the ‘rules of engagement’ – of trading can be struck. The courts 

should make reference to this objective when assessing conduct under Part IVA, and in 

particular Section 51AC. 

(c) An Objects clause for Part IVA or Section 51AC? 

The next consideration is whether Part IVA or Section 51AC would be enhanced by a 

statement of objectives. 

I believe this is a desirable innovation. Rightly or wrongly, the interpretation of s51AA 

is relatively settled. Section 51AB has been uncontentious. Additional guidance would 

enhance Section 51AC by emphasising the intent of the provision with reference to the 

overarching objective of fair trading. 

(d) Object of Section 51AC 

The object of section 51AC is to promote fair trading by prohibiting unconscionable 

conduct in business transactions. In particular Section 51AC seeks to: 

 address inequalities between businesses which affect fair trading outcomes;  

 assess instances of business conduct in a contemporary context, particularly 

regarding the nature and conduct of the business relationship under 

consideration; and  

 provide a framework and obligatory factors the Court will consider to ensure 

a consistent and relational approach to an assessment of unconscionable 

conduct for the purposes of Section 51AC. 

This objects clause emphasises the relationship between the prohibition of 

unconscionable conduct in Section 51AC and the TPA’s purpose of promoting, inter 

alia, fair trading, which is critical in Part IVA. It also indicates the importance of context 
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when considering unconscionable conduct, and emphasises the critical role of the factors 

when making such an assessment. In my view, consideration of the factors should be 

mandatory. Finally, the objectives clause emphasises the relational nature of the 

business relationship. 

Even the most intricate examination of conduct within a business relationship will be 

meaningless unless there is a reference point against which the courts can assess the 

particular circumstances. As will be discussed below this enquiry can be assisted by 

reference to relational contract principles. 

4. Retaining the factors 

Although there has been some debate surrounding the efficacy of the factors,11 the most 

desirable course is for Section 51AC(3) and (4) to be retained.12 The factors are wide 

and flexible enough, either alone or in combination, to cover any circumstances which 

could be alleged to be unconscionable in a commercial transaction. Increasing reference 

to, and application of, the factors in recent judgments suggest courts are becoming more 

familiar with the factors and their relevance in particular small business contexts.13 The 

 

11 For example, advocates of an unfairness provision often point to the ineffectiveness of Section 51AC’s 
exhaustive content in comparison to the concise and effectual s52: A Asher, ‘S52 @ 35’ (October 
2009, Trade Practices Law Conference, Adelaide). However there has been concern that the factors 
have not been well-utilised, although this has changed somewhat since the decision in Australian 
Securities & Investments Commission v National Exchange Pty Ltd (2005) 148 FCR 132, 142 
discussed below n 15.  

12 In coming to this conclusion I am aware of Professor Horrigan’s comment before the Committee 
regarding the limitations of inserting a definition of ‘unconscionable conduct’ into the TPA without 
any other amendment to section 51AC: 

even if you just insert a new definition, it still has to go into the existing regime with all of its 
flaws. By that I mean you will still need courts to connect the dots between a definition, albeit 
an expanded definition; the existing list of indicators, if you leave them as they are; and the 
fact specific situations in which each of these things have to be applied. The existing statutory 
indicators, unless there is a radical change made to them, just do not deal with issues about 
how many of those indicators you need before you say we have unconscionable conduct. What 
is the priority between them and how much weight you give them in particular circumstances?’ 
The committee shared these concerns at [5.24]–[5.25]. 

13 Australian Competition and Consumer Commission v Dukemaster Pty Ltd (2009) ATPR 42–290; 
Australian Competition and Consumer Commission v Allphones Retail Pty Ltd (No 2) (2009) ATPR 
42–247. For an early instance of a progressive approach to Section 51AC see Australian Competition 
and Consumer Commission v Simply No Knead Franchising Pty Ltd (2000) 104 FCR 253.  
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status of the factors could be enhanced by amending Section 51AC to make it 

mandatory for the court to take into account such of the factors that are relevant to the 

circumstances of the case, rather than leaving such a consideration to the court’s 

discretion.14  

Adopting this approach would see less ‘tinkering’ with the existing Section 51AC and 

its list of factors, on which a body of authority is building; it would ensure the factors 

receive due consideration within an appropriate context. This would also consolidate 

what seems to be greater preparedness by some courts to examine the realities of small 

business, by, recourse to the factors, among other things.15 This invites an examination 

of the facts within the appropriate context. It would be desirable for this trend to be 

encouraged through guidance or by mounting test cases. 

This is a more desirable alternative to the proposals in the Issues Paper which involve 

formulating the factors as examples or presumptions: measures which would have 

significant ramifications on the onus of proof and would cause considerable 

consternation amongst businesses regarding cost and certainty implications. 

The next consideration then is to identify the appropriate context.16  

 

14 The issue of whether the factors should be a mandatory consideration was canvassed in the December 
2008 inquiry and response, above n 4, and the Issues Paper released in December 2009, above n 3.  

15 Australian Securities & Investments Commission v National Exchange Pty Ltd (2005) 148 FCR 132, 
142: ‘In these circumstances, the question is whether the conduct of National Exchange was 
“unconscionable”, according to the ordinary and natural meaning of that term, having regard to the 
list of statutory considerations. The starting point in making this determination as to 
unconscionability is the list of factors to which the Court’s attention is drawn by s 12CC(2). These 
factors should be considered and weighed as a whole.’ As discussed in Chapter 3 and 4, the 
Dukemaster and Allphones decisions seem to indicate a preparedness to adopt a more expansive 
view of Section 51AC.  

16 I Macneil, The New Social Contract: An Inquiry into Modern Contractual Relations (1980) Yale 
University Press, USA; Macneil, ‘Relational Contract Theory: Challenges and Queries’ (2000) 94 
Northwestern University Law Review 877, 894; Macneil, ‘Values in Contract: Internal and External’ 
(1983) 78 Northwestern University Law Review 340, 347; W C Whitford, ‘Ian Macneil’s 
Contribution to Contracts Scholarship’ 1985 Wisconsin Law Review 545, 546–48. 
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5. The relevant context – lessons from relational contract theory 

But long term leases require special rules; the courts that ignore their unique 

characteristics may improperly apply contractual principles and, as a result, give rise to 

unintended detrimental consequences.17 

(a) Relational contracts 

Given the nature of the transactions scrutinised under Section 51AC, an assessment of 

unconscionable conduct should be made in a relational context rather than from a more 

conventional, classical model of commercial dealings.18 Advocates of a relational 

model do not regard contracts as one-off transactions but as a ‘continuing process 

between people whose interests include maintaining business relations.’19 Some 

commentators contend that the classical market is not a realistic model against which to 

assess many commercial relationships,20 including franchising21 and, on some 

 

17 A M Johnson Jr, ‘Correctly Interpreting Long-Term Leases Pursuant to Modern Contract Law: Toward 
a Theory of Relational contracts’ (1988) 74 Virginia Law Review 751, 754. 

18 Lees, above n 2; Macneil, The New Social Contract, above n 16; Macneil, ‘Relational Contract: What 
We Do and Do Not Know’ (1985) Wisconsin Law Review 483; Macneil, ‘Relational Contract 
Theory: Challenges and Queries’, above n 16. Recently, Roger Brownsword has been taking a 
similar ‘transactional’ view in relation to his discussions of good faith: Brownsword, ‘Regulating 
Transactions’ (Paper delivered to the Consumer Law Conference, University of Manchester, January 
9 2009).  

19 N Seddon and M Ellinghaus, Cheshire and Fifoots Law of Contract (9th Australian ed, 2008) 
Lexisnexis Butterworths, Sydney (28.21) citing O Williamson, Markets and Heirachies: Analysis 
and Antitrust Implications (1975), Collier Macmillan, New York. 

20 Macneil, above n 16; S Macaulay, ‘Non-Contractual Relations in Business: A Preliminary Study’ 
(1963) 28 American Sociological Review 1; Macaulay, ‘Relational Contracts Floating on a Sea of 
Custom? Thoughts About the Ideas of Ian Macneil and Lisa Bernstein’ (2000) 94 Northwestern 
University Law Review 775; Macaulay, ‘Long-term Continuing Relations: The American Experience 
Regulating Dealerships and Franchises’ in Joerges, ed, Franchising and the Law: Theoretical and 
Comparative Approaches in Europe and the United States (1991, Nomos Verlagsgesellschaft) 179; 
R Gordon, ‘Macaulay, Macneil, and the Discovery of Solidarity and Power in Contract Law’ 
(1985) Wisconsin Law Review 565.  

21 See generally, W Dixon, ‘What is the Content of the Common Law Obligation of Good Faith in 
Commercial Franchises?’ (2007) 33 Australian Business Law Review 207; A Terry, ‘Franchising, 
Relational Contracts and the Vibe’ (2005) 33 Australian Business Law Review 289; G K Hadfield, 
‘Problematic Relations: Franchising and the Law of Incomplete Contracts’ (1990) 42 Harvard Law 
Review 927.  
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views,leasing.22 In longer-term relationships, resort to the contract is a last resort 

because of the ‘entangling strings of friendship, reputation, interdependence, morality 

and altruistic desires’.23
 

Feinman notes that the substance of relational contract theory is a refinement of 

neoclassical contract law.24 In relational contracts, greater attention needs to be paid to 

the desirability of fairness and cooperation with short-term self interest sometimes 

needing to be ‘subordinated to long-term self-interest.’25 Relational contracts are 

governed by the ‘core principles of contracts’, but advocates stress the need for courts 

applying those principles to be ‘sensitive to the factual differences in context.’26 Lees 

concludes that this motivates the creation of laws which ‘contextualise’ contracts (in 

their relational context).27  

 

22 Johnson, above n 17, 751.  

23 Seddon and Ellinghaus, above n 19 [28.21], referring to Macneil’s ‘A Primer of Contract Planning’ 
(1975) 48 Southern California Law Review 629, 633. As William Dixon notes: ‘From the pioneering 
work of Professor Stewart Macaulay in the United States in the 1960’s, Beale and Dugdale in the 
United Kingdom in the 1970’s and more recently the work of Arrighetti, Bachmann and Deakin in 
the United Kingdom and Europe in the mid-1990’s it has been demonstrated that commercial 
dealings of this nature are characterised by these self-imposed norms of behaviour underpinned by a 
rationale of self-interest and profit-maximisation’ (footnotes omitted). W Dixon, ‘Common Law 
Obligations of Good Faith in Australian Commercial Contracts: A Relational Recipe’ (2005) 33 
Australian Business Law Review 8, 95.  

24 J Feinman, ‘Relational Contract Theory in Context’ (2000) 94 Northwestern University Law 
Review 737, 741–2.  

25 Ibid 737; Feinman, ‘The Significance of Contract Theory’ (1990) 58 University of Cincinnati Law 
Review 1283.  

26 Feinman has stated that relational analysis is ‘contextual with a vengeance, immersing itself in the facts 
of the particular contract and of the contexts from which it arises’; ibid 737; 128789. See too R 
Hillman, The Richness of Contract Law: An Analysis of Critique and Contemporary Theories of 
Contract Law (1998, Kluwer Academic Publications, USA) 173–90, 255–66. 

27 Lees, above n 2, 93. Therefore Lees is of the view that laws should differentiate between contracts 
according to general categories such as ‘standardized consumer transaction’ or ‘long-term 
relationships between sophisticated commercial parties’. This is further explored below.  

http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?db=1214&tc=-1&referenceposition=741&tf=-1&sv=Split&referencepositiontype=S&serialnum=0119591567&mt=WorldJournals&fn=_top&ordoc=0283993713&vr=2.0&utid=4&findtype=Y&pbc=C2312782&rp=%2ffind%2fdefault.wl&spa=UWestAust-2003&rs=WLAU10.02
http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?db=1214&tc=-1&referenceposition=741&tf=-1&sv=Split&referencepositiontype=S&serialnum=0119591567&mt=WorldJournals&fn=_top&ordoc=0283993713&vr=2.0&utid=4&findtype=Y&pbc=C2312782&rp=%2ffind%2fdefault.wl&spa=UWestAust-2003&rs=WLAU10.02


328 | P a g e  

 

                                                

(b)  The relational norms 

In discussions of relational contract theory, reference is commonly made to ‘contract 

norms’. Macneil proposes that there are certain norms which are common to all forms 

of contractual relations.28 Some of these are ‘intensified’29 at each end of the discrete–

relational continuum.30  

Norms are ‘a pattern or trait taken to be typical in the behaviour of a social group’,31 but 

Macneil goes further, wanting to incorporate into his concept of norms not just the way 

people do behave, but the way they ought to behave;32 in other words, ‘a principle of 

right action binding upon the members of a group and serving to guide control or 

regulate proper and acceptable behaviour.’33 These norms can be ‘tracked’ by reference 

to decided cases and legislation including, it is asserted, Section 51AC.34 The norms 

could be utilised to assess appropriate standards of conduct in a commercial 

relationship. Instead of more traditional approaches, the relevant conduct could be 

assessed against how parties do and should conduct their industry and commercial 

 

28 In The New Social Contract, above n 16, 64, Macneil proposes ten common contract norms that 
determine ‘the behaviour that does occur in relations, must occur if relations are to continue, and 
hence ought to occur so long as their continuance is valued.’ The norms are: role integrity; 
reciprocity (or ‘mutuality’); implementation of planning; effectuation of consent; flexibility; 
contractual solidarity; the ‘linking norms’ (restitution, reliance and expectation interests); the power 
norm (creation and restraint of power); propriety of means; and harmonisation with the social matrix. 
To complicate matters, Macneil also identifies at least four other norms that are said to ‘intensify’: 
enhancing discreteness and presentation; preservation of the relation; harmonisation of relational 
conflict; and supracontract norms. See generally 5970. 

29 Macneil argues that exchanges lie, according to their relational intensity, on a spectrum ranging from 
discrete exchanges to relational exchanges, and states, ‘some contracts, called here “contractual 
relations”, are far more relational than others. They lie towards one end of a relational spectrum of 
contractual behaviour, opposite from the non-relational end where the discrete transaction is found.’ 
Macneil, above n 16, 742.  

30 Macneil,’Relational Contract Theory: Challenges and Queries’ (2000) 94 Northwestern University Law 
Review 877, 896.  

31 Macneil, The New Social Contract, above n 16, 37–38. 

32 Ibid 38. 

33 Ibid 38. 

34 As demonstrated by Lees, above n 2.  
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practice (the contract norms) as well as against contemporary economic and social 

considerations and standards (the external norms). In the case of Section 51AC, such 

considerations could inform an assessment of the whether conduct is such anathema to 

these norms that it is likely to be regarded as unconscionable. 

(c) Are retail leases relational contracts? 

A preliminary consideration for the purposes of this thesis is whether retail leases are 

relational contracts. Although retail leases extend over a lengthy period,35 they are quite 

discrete in that, theoretically at least, the parties enter into the lease and then each goes 

their own way, the tenant to conduct the business and the landlord to manage the centre 

and collect the rent. There may be little to no ‘relationship’ between the respective 

parties, for example a conveyance with a very lengthy settlement or a sale of goods with 

a postponed delivery date. On the face of it, there is not the same heightened contact and 

dealing, as for example in the case of franchises or continuing day-to-day dealings in 

supply or employment contracts. 

However, although most retail leases are large and detailed documents, over the term of 

a lease contingencies may arise which render the contract ‘incomplete’. The day-to-day 

interactions within a centre and the realities of dealing over a minimum 5-year period 

may render the landlord tenant situation highly relational. 

While I believe that retail leases are relational and should be regarded in that light, even 

if they were not the provisions of Section 51AC would extend relational considerations 

to these transactions. Goldwasser and Ciro note that Section 51AC ‘mirrors many of the 

relational elements identified in the earlier empirical studies.’36 The relational nature of 

the factors in Section 51AC makes recourse to its genesis – relational contract – 

 

35 With the exception of Queensland, for a period of at least five years. Note the discussion regarding 
relational contracts and franchises in S Corones, ‘Implied Good Faith and Unconscionability in 
Franchises: Moving towards Relational Contract Theory’ (2000) 28 Australian Business Law Review 
 462. 

36 V Goldwasser and T Ciro ‘Standards of behaviour in commercial contracting’ (2002) 30 Australian 
Business Law Review 369, 371. 
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desirable. The extension to conduct in Section 51AC is not problematic: it simply 

provides for an extended focus related but not restrained to contractual issues. This will 

not render a discussion of relational contract irrelevant; the concept is easily and 

appropriately extended to conduct issues arising from the contractual relationship.37 

(d) Using relational factors to navigate Section 51AC  

Finn has queried whether the law is developing towards the promotion of relational 

responsibilities or merely seeks to curb the excesses of self-interested action.38 This 

could be the crucial difference between a proactive and a restrained Section 51AC. 

Considering what Macaulay referred to as ‘the real deal’39 will assist courts to assess 

the nature of conduct alleged to be unconscionable within a more realistic and factual 

context. 

Macneil examined business relationships between parties involved in long-term 

contractual arrangements and concluded that contracts cannot be separated from their 

wider social matrix.40 In one respect, all contracts are relational because even a discrete 

transaction takes place within a wider social and economic framework. The factors in 

Section 51AC direct the court to consider particular aspects of the business relationship 

and the nature of the interaction between the parties,41 but how do we determine what is 

‘reasonable’ in a party’s ‘legitimate interests’ in a retail leasing context?42 If we are 

 

37 Lees, above n 2. 

38 P Finn, ‘The Fiduciary Principle’ in Youdan, ed, Equity, Fiduciaries and Trusts (1989, Law Book 
Company, Toronto); D Clough, ‘Coexistence of Fairness and Competition under the Trade Practices 
Act 1974 Cth’ (2005) 33 Australian Business Law Review 99, 135. 

39 S Macaulay, ‘The Real and the Paper Deal: Empirical Pictures of Relationships, Complexity and the 
Urge for Transparent Simple Rules’ (2003) 66 Modern Law Review 44. 

40 Macneil, ‘Relational Contract: What We Do and Do Not Know’, above n 18, 485–91; Macneil, above n 
16, 881. See also P Gudel, ‘Relational Contract Theory and the Concept of Exchange’ (1998) 
46 Buffalo Law Review 763, 766.  

41 Lees, above n 2. 

42 As is necessary in Section 51AC(3)(b).  
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looking at the reasonable expectation of disclosure, against what standard do we assess 

reasonableness?43 There are many such questions. 

Some reference point and limits are required and relational contract can assist.44 While 

every retail leasing transaction is different and the parties are diverse, there are certain 

norms common to all contractual relationships. Retail leasing conduct could be assessed 

with regard to those contractual norms, aided by the factors and referenced to the 

objectives of the TPA. While, obviously Macneil and Macaulay are the most famous 

purveyors of relational contract theory, it is suggested that using Jay Feinman’s 

relational method is a useful approach, particularly given the nature of retail leasing 

transactions. Also, Richard Austen-Baker45 has recently ‘streamlined’ Macneil’s 

numerous contractual norms46 into four thus making the process of assessing the norms, 

in my view, less unwieldy and ‘user friendly’. 

 

43As it is suggested it is necessary to do in the case of Section 51AC(3)(i).  

44 Feinman, above n 24, 741–742 notes: 

Relational method has also been seen as consistent with neoclassical method. Macneil’s 
structure of contract norms is an elegant if unnecessarily detailed account of the need to 
contextualize, and of the desirability of using vague standards that make it easy for the courts 
to accomplish such contextualization. Similarly, the substance of relational contract theory has 
been seen as a refinement of neoclassical contract law. In relational contracts, greater attention 
needs to be paid to the desirability of fairness and cooperation; in relational contracts, short-
term self-interest sometimes needs to be subordinated to long-term self-interest.  

See too J Feinman, above n 25, 1283. 

45 R Austen-Baker, ‘Comprehensive Contract Theory: A Four-Norm Model of Contract Relations’ (2009) 
25 Journal of Contract Law 216. 

46 Recall Macneil’s 10 common contract norms, above n 28; The New Social Contract, above n 16, 59–70.  



(e) Feinman and Austen-Baker – developing the norms  

(i) Feinman – contexts, facts and filters 

Feinman has acknowledged the need for the courts to be ‘sensitive to the factual 

differences in context’47 when applying contractual principles. This approach involves 

‘tracking through contextualisation and a new form of legal rules.’48 The facts of the 

case in their relevant context are filtered through internal and external norms through 

which the law ought to reach a certain result.49  

Feinman’s Relational Method 

FACTS 

 

FILTER 

 

Contract 

Norms 

External 

Norms  

 

In this way laws are created which ‘contextualise’ contracts in their relational context.50  

                                                 

47 Feinman, above n 24, 737. See too R Hillman, The Richness of Contract Law: An Analysis of Critique 
and Contemporary Theories of Contract Law (1998, Kluwer Academic Publications, USA) 173–90, 
255–66; Feinman, above n 25, 1287–89. 

48 Lees, above n 2, 107–110, 113. 

49 Feinman, above n 24, 737–738.  

50Feinman, ibid; Lees, above n 2, 93. Such laws should differentiate between contracts according to 
general categories such as ‘standardised consumer transaction’ or ‘long-term relationships between 
sophisticated commercial parties’. 
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Prior to the removal of the monetary threshold, Section 51AC operated in a similar way, 

taking the view that certain small business transactions deserved special treatment. The 

removal of the financial threshold should not alter this assessment. Although there is no 

longer a monetary limit, the reality is that most cases will involve issues between large 

and small businesses. In the case of analogous provisions under state and territory retail 

tenancy legislation, those premises within the definition of ‘retail premises’ certainly are 

treated as a special subcategory of landlord tenant law. 

Contract norms are a reference to Macneil’s 10 common contract norms.51 External 

norms are a reference to societal values and may include industry custom, such as a duty 

of trust and confidence between franchisors and franchisees. Although Feinman’s model 

is to be commended in that it does not ignore the importance of social and moral 

considerations, it reflects the separation of such values as being peripheral – external – 

to the contract. This is unfortunate because it is important to draw attention to the need 

to consider matters other than those directly relevant to the contract itself, and Feinman 

shows a tendency to treat such considerations as marginal rather than part and parcel of 

the contractual relationship. 

On the other hand, Austen-Baker not only consolidates Macneil’s numerous norms and 

intensifications into four broad ‘norms’, but incorporates social and industry norms 

throughout. 

(ii) Austen-Baker – consolidation of the norms  

Richard Austen-Baker takes Macneil’s common contract norms and consolidates them 

into four:  

(a) preservation of the relation; 

(b) harmonisation with the social matrix; 

(c) satisfying performance expectations; and 

 

51 Feinman, above n 24.  
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(d) substantial fairness.52 

Austen-Baker acknowledges that two of the norms, ‘harmonisation with the social 

matrix’ and ‘preservation of the relation’, share their names with Macneil’s norms but 

are not identical.53 Austen-Baker incorporates external factors in the assessment of his 

norms, consistent with Feinan’s relational method. While the analysis for this chapter 

will utilise Austen-Baker’s four norms, reference will be made, where relevant, to 

Macneil’s original interpretation of the related norm. 

(f) How can we use the norms to inform an assessment of unconscionable conduct in 

retail leasing? When will conduct offend relational norms? 

Throughout this entire discussion of Section 51AC, a constant problem has been the 

confusion over where it is appropriate to draw the line: that is, when will conduct ‘in all 

the circumstances’ go so far as to be unconscionable? 

Whatever term is used this will always be the crucial point – when does the landlord go 

too far; when will particular behaviour exceed a hard bargain; when will conduct 

demonstrate moral obloquy; is such a standard appropriate? This can be approached by 

examining conduct with a view to relational contract norms and the objectives of the 

TPA. 

In ‘Contract, Conscience, Communitarian Conspiracies and Confucius: Normativism 

Through the Looking Glass of Relational Contract Theory’, Matthew Lees notes that 

unconscionable dealing and TPA unconscionability ‘warrant analysis in terms of RCT 

(relational contract theory) because ‘modern cases on unconscionability show a high 

 

52 Above n 45, 221–222.  

53 Ibid 220–221. 
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level of engagement with the facts’ and have been seen as a shift away from legalistic, 

abstract rules.’54 He notes: 

[t]he factors in Section 51AC encourage courts to track various contract norms and 

behaviour. The factors facilitate and partially require tracking of common contract norms 

to varying extents. The sections suggest a structure that also includes external norms, 

particularly with Section 51AC. For example, social mores relate to good faith and the 

concept of unconscionability itself Customs are taken into account through the 

consideration of industry codes...55  

As the norms are reflected in the elements of Section 51AC, this could assist an 

assessment of whether the conduct under scrutiny is unconscionable by reference to the 

relevant norms; in other words, is recognised as acceptable commercial conduct in 

relation to a given fact situation. This would assist the court by viewing the transaction 

in a relational rather than a purely contractual sense, ensuring that the conduct is placed 

in context and assessed against prevailing standards. 

A retail lease should be treated as a relational contract in accordance with McNeil’s 

relational model,56 and it is suggested that some courts are already taking this approach 

in relation to Section 51AC. As will be discussed below, Australian Competition and 

Consumer Commission v Dukemaster Pty Ltd57 can be rationalised by reference to a 

relational approach. 

 

54 Lees above n 2, 83, fn 15, 25 and 207, referring to S Corones, ‘Implied Good Faith and 
Unconscionability in Franchises: Moving towards Relational Contract Theory’ (2000) 28 Australian 
Business Law Review 462.  

55 Lees, above n 2, 104. Regarding Section 51AC Lees notes:  

This section was created specifically to address problems faced by small businesses with retail 
tenancy, franchising and finance agreements. Separate provisions regarding each type of 
problematic agreement could promote closer tracking of the relational aspects relevant to each, 
but this approach would result in an explosion of the amount of legislation required…  

56 Refer again to Dixon (2005), above n 23; Dixon (2007), above n 21. 

57 (2009) ATPR 42–290. Hereafter referred to as Dukemaster.  



(g) Streamlining the norms 

Studies of the norms tend to focus on longer-term contracts for the supply of goods58 or 

on more seemingly ‘consumer’ transactions which in reality are long-term.59 The next 

step is to test the norms by application to retail leasing scenarios. Austen-Baker’s four 

norms, which seek to streamline Macneil’s norms into a more discrete and 

contemporary form, will be utilised.60  

6. Austen Baker’s Comprehensive Contract Theory 

Norms 

  

                                                 

58 For example, Macaulay’s research, above n 20.   

59 Austen-Baker discusses relationships with banks and satellite TV providers as well as grocery stores, 
above n 45. 

60 Ibid 220. It should be noted that Macneil’s original norms have been the subject of some evolution by 
Macneil himself and through the interpretation of other commentators. This results in some overlap; 
for example, the creation and restraint of power (the power norm) is relevant to Austen-Baker’s third 
category, satisfying performance expectations, as well as the fourth, substantial fairness. Flexibility 
is said to be relevant to all four proposed norms. Austen Baker does not incorporate the ‘linking’ 
norms.  
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(a) Preservation of the relation 

(i) Contractual solidarity and its intensification 

This norm incorporates the norm of contractual solidarity: the norm of ‘holding 

exchanges together.’61 It reflects the assumption that in most instances, contracting 

parties want to perpetuate exchange relations. This norm can be ‘intensified’ by the 

norm of ‘preservation of the relation’62 and the desirability of working through – 

‘harmonising’ – conflict in the relationship.63 Preservation of the relation in a retail 

leasing context is problematic because of what may be differing aspirations between the 

landlord and tenant. Many small retail tenants take the view that the business venture is 

a long-term concern which will extend beyond one lease term. Obviously many 

landlords are desirous of such an arrangement too, particularly in smaller centres. In all 

centres, courting major tenants and maintaining the relationship with them is essential 

for landlords. but, in some centres, particularly large regional centres where there is 

healthy competition for retail space, landlords may see little advantage in preserving a 

relationship with a smaller tenant beyond the term of the lease. 

According to Macneil, good faith and trust are relevant to the norm of contractual 

solidarity as they are vital for the substantive workings of contractual relations.64 In the 

interests of preserving the relationship, there needs to be some give and take, and 

neither party should engage in conduct which may undermine that relationship. The 

norm also necessitates reference to other norms, in particular reciprocity or mutuality,65 

which require a degree of equitableness or ‘evenness’.66 Lees notes the interaction of 

 

61 Macneil, above n 16, 68.  

62 This is ‘norm’ No 12. Macneil added additional norms which were intensifications at each end of the 
continuum. Ibid 59–70; see too Austen-Baker, above n 45, 221. 

63 This is ‘norm No 13’. Ibid. 

64 Indeed, even more than procedural regularity in importance and desirability.Macneil, above  n 16, 68.  

65 Mutuality or reciprocity is identified by Macneil as the second of his norms. This norm has been 
incorporated by Austen-Baker into the ‘substantial fairness’ norm which is discussed below. 

66 Austen-Baker, above n  45, 237. 
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these norms and their relevance to unconscionable conduct and states, ‘unconscionable 

dealing erodes contractual solidarity and reciprocity to the point that there is such 

distributive injustice that it is prohibited.’67 

In preserving a relationship, to what extent must a party forgo its own commercial 

priorities? In a retail leasing context the landlord must balance its own commercial 

interests with those of all the other tenants and individual lessees. In this respect, 

Macneil concludes that if an individual norm threatens the collective structure, the latter 

should prevail.68 Cases considering good faith, and indeed Section 51AC, also conclude 

that a stronger party does not have to sacrifice its own commercial interests.69 

Nevertheless, compliance with the norm would seem to necessitate genuine negotiation 

and consideration of the other party’s position, and not imposing terms which are 

onerous and make performance by the weaker party more difficult. 

This norm would not be undermined by legitimate decisions regarding, for instance, 

movement or non-renewal of tenants due to redevelopment, tenancy mix or alternative 

tenants; but it does appear to be affected by ulterior motives or conduct which 

undermines the relationship and exploits inequalities of bargaining power or prevents 

the other party from enjoying the fruits of the contract. 

(ii) Preservation of the relation and retail leasing 

In the case of major and anchor tenants, the landlord is desirous of perpetuating the 

relationship. This is evinced by the preparedness of landlords to grant long-term leases 

and several options to anchor tenants.70 Presumably, in the event of a dispute, the lessor 

would do its best to cooperate and negotiate with the larger tenant in order to keep the 

valuable ‘drawcard’ in the centre. In the case of a smaller specialty tenant there may not 

 

67 Ibid. 

68 The New Social Contract above n 16; ibid 41. 

69 For example, Vale v Rosychamp [2008] NSWSC 1373.  

70 Such measures were discussed in Chapter 4 in relation to the special arrangements between shopping 
centre owners and the large grocery chains which have recently been scrutinised by the ACCC.  

http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2008/1373.html
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be the same preparedness to negotiate, at least from the lessor. To use Austen-Baker’s 

classification of a weakness or strength in this norm,71 the relationship seems to be 

regarded, at least by lessors, as being relatively short-term, the relationship as easily 

monetised, the lease as providing a clear allocation of benefits and burdens and 

performance as relatively easy to measure. Many specialty tenants, however, regard the 

lease as long-term and have more personal issues associated with the transaction.72  

For the most part, the landlord–tenant relationship will be ‘preserved’ for at least 5 

years by the operation of statute, long enough to expect that the parties work through 

problems together and conduct themselves in good faith, and in the event of problems 

such as poor business performance, that the landlord will be accommodating without 

being altruistic.73 An obligation akin to that of good faith towards the other party would 

necessitate such conduct. This would reflect the norm’s attention to the conservation by 

the stronger party of the weaker party’s interests. 

The conflict between individual and collective preservation will be significant in retail 

leasing matters as if a strategy can be justified as a benefit to the centre overall, it may 

prevail over the immediate relationship between landlord and tenant. A measure such as 

relocation of the tenant or termination of a lease pursuant to redevelopment has the 

potential to offend the preservation of the relationship; but as is the case in relation to 

‘genuine proposals’, if the measures can be justified by benefit to the whole centre, the 

action is justifiable. 

Upon expiry of a lease, lessors may keep their options open. There may be a 

preparedness to hold the exchange together during the initial lease –there is the restraint 

 

71 Austen Baker, above n 45, 225.  

72 Tenant aspirations vary in this regard too, as a comparison of these comments from interviews indicate: 
‘Well, what else would we do? I suppose we expected to stay so long as we paid the rent and were 
good tenants. We would have kept on until retirement. What is the point otherwise?’ (interview P 31, 
29 October 2008). On the other hand, ‘It was a temporary thing for us really. We wanted to get in, 
build up the business, sell it off and go elsewhere. It worked for us in the past. We don’t owe the 
landlord and the landlord doesn’t owe us’ (interview P2, 14 March 2007). 

73 See the discussions in Chapter 3.  
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of the contract to do this. Whether there is any goodwill towards extending the 

relationship beyond that first term is a moot point. At expiry, the lease is at an end, and 

in the absence of a valid option the lessor can choose whether to renew the lease, and if 

so on what terms. Collective considerations could arise: for example, a lease may not be 

renewed because the landlord is desirous of changing the tenancy mix.74  

The notion of ‘preservation of the relation’ suggests that, all things being equal, the 

continuation of the relationship should be encouraged. It seems contradictory with this 

norm to use expiry as an excuse for discontinuing the relationship without a genuine 

consideration of the desirability of continuing it instead. Taking a relational approach to 

the sitting tenant issue seems to necessitate legitimate negotiations with a view to 

renewal. 

(iii) Section 51AC(3) and preservation of the relation 

Several factors in Section 51AC(3) could track this norm.75 The bargaining strength of 

the parties reflects the impact decisions by the stronger party will have on the 

preservation of the relationship and its mutuality. With the exception of anchor or 

‘name’ tenants, the existence of a particular tenant in the centre may be neither here nor 

there for the lessor; but reference to the norm necessitates that the stronger party should 

not rely on its power to take the weaker party for granted, nor disregard the desirability 

of preserving the relationship. 

Contractual solidarity and long-term preservation of the relationship are best served 

with a ‘balanced’ contract arrived at through an open negotiation process including 

appropriate disclosure.76 Contracts which are very one-sided or which allow the lessor 

to take unilateral action may also undermine the relationship. Section 51AC(3)(b) 

balances the legitimate interests of the lessor with the nature of the conditions imposed 

upon the lessee. Terms which exceed one party’s legitimate interests may undermine the 
 

74 A factor in the preferential rights provisions in the SA and ACT legislation. 

75 Section 51AC(3)(a),(b),(d),(e),(f),(i),(j),(ja) and (k). 

76 Section 51AC(3)(i),(j). 
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long-term preservation of a relationship because such terms are likely to have an 

adverse impact on the weaker party such that that party will not or cannot continue the 

relationship. Unilateral contract terms undermine mutuality and may provide an 

opportunity to terminate, rather than preserve, a relationship.77 The prospects for a long-

term relationship will be undermined by the use of unfair tactics or pressure78 and 

instances of exploitation through differences in price or discrimination.79 Consideration 

of good faith will be crucial to this norm.80  

(iv) How can reference to the norm of preservation of the relation assist in an 

assessment of conduct in Section 51AC?  

(a) Relocation 

Although the parties have entered into a lease for at least 5 years, the lease will 

empower the lessor to instruct the tenant to move premises for the purposes of 

redevelopment. There are some safeguards in the retail leasing legislation: a genuine 

proposal for redevelopment is required. Unconscionable conduct may become a 

consideration if the tenant is relocated for purposes other than redevelopment, for 

example in retaliation for some issue with the landlord or the landlord’s desire to 

persuade the tenant to leave the centre. 

The norm idealises preservation of the relationship, and any conduct which undermines 

the continuation of the relationship, in particular if it is deliberate, will be seen as 

offending the appropriate standards of business conduct required. 

(b) Contractual rights 

 

77 Section 51AC(3)(ja).  

78 Section 51AC(3)(d).  

79 Section 51AC(3)(e) and (f) respectively. 

80 Section 51AC(3)(k).  
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Similarly, the norms may be offended by a landlord’s manipulation of its legal rights for 

an extraneous purpose as was the threat to exercise termination rights to pressure a 

lessee into agreeing to higher rental in Dukemaster. 

(c) Discrimination between tenants 

Discrimination between tenants would almost invariably undermine contractual 

solidarity. Although it is not be essential to treat all tenants exactly alike, a significant 

degree of discrimination amongst like tenants is not conducive to preserving contractual 

solidarity or preserving the relationship in the longer term. Although involved 

franchising, the facts are relevant to a discussion of retail leasing. In Allphones,81 

Allphones discriminated between tenants in relation to supply of stock in order to 

‘persuade’ some franchisees to enter into new franchise arrangements. Such conduct 

undermines preservation of the relationship in several ways. First, the fact that such 

conduct is engaged in undermines contractual solidarity and thus the foundations of the 

relationship. Second, the conduct seeks to modify, and in fact dilute, the parties’ 

existing contractual rights. Third, the conduct attacks and is likely to damage the 

franchisees’ supply and thus business – the reason for the relationship’s existence. 

(d) The sitting tenant  

Finally, one of the most contentious areas will be the plight of the sitting tenant. 

Preservation of the relation during the term of the lease is one thing; at issue is whether 

this should continue beyond the term and necessitate renewal. It would seem that in the 

absence of anything else, ‘preservation’ does not demand extension beyond the term but 

does seem to necessitate a genuine consideration of renewal, especially in the case of a 

long-term tenant. 

 

81 (2009) ATPR 42–247. Hereafter referred to as Allphones.  
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(b) Harmonisation with the social matrix  

(i) The social matrix 

Harmonisation with the social matrix requires contracts to comply with social 

expectations and values. This norm uses the same name as one of Macneil’s norms but 

in Austen-Baker’s model also includes ‘supra contract norms’,82 which reflects 

Feinman’s approach by introducing consideration of external norms relevant to industry 

and society generally. 

Fundamental to the norm of harmonisation with the social matrix is that a contract is a 

social institution which must reflect, and change with, the times. This view accords with 

commentators such as Lindblom who advocate that the incremental change is the most 

desirable form of policy development.83 Expectations regarding corporate behaviour 

evolve over time and thus contracts, through the law, must be performed within societal 

obligations and expectations. While ‘freedom of contract’ may have been appropriate in 

the classical period, not only has the face of contract and contractual relationships since 

changed beyond recognition, but so too have society’s expectations of the way people 

do business. But are these expectations reflected in the law and/or acknowledged by the 

legislature and courts? Kline notes that ‘Law is fundamentally reactive. Most laws are 

adopted to regulate behaviour that has offended changing societal expectations to such 

an extent that political forces mobilise to enact new legally binding standards’.84 

This statement is applicable to the development of Section 51AC. The fact that retail 

lessees are regarded as ‘business consumers’ and, indeed, that Section 51AC exists at 

all, reflect a recognition by the legislature that certain business persons are at a 

disadvantage vis-à-vis larger businesses. But the legislature was slow to act and only 

did so in the light of a clear shift in societal expectations. As noted in Chapter 1, 
 

82 Austen-Baker, above n 45, 225. See n 71  

83 See generally C Lindblom, Politics and Markets: The World’s Political–Economic Systems (1997, 
Basic New York); C Lindblom, E.Woodhouse, The Policy Making Process (3rd ed, 1992, Prentice 
Hall, USA).  

84 J M Kline, Ethics for International Business (2005, Routlege, Great Britain)12. 

http://www.amazon.com/s/ref=ntt_athr_dp_sr_1?_encoding=UTF8&sort=relevancerank&search-alias=books&field-author=Charles%20E.%20Lindblom
http://www.amazon.com/s/ref=ntt_athr_dp_sr_2?_encoding=UTF8&sort=relevancerank&search-alias=books&field-author=Edward%20J.%20Woodhouse
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incorporating considerations of unfairness in the TPA was firmly rejected in 1976; 

unconscionable conduct was only referable to consumer transactions when s52A85 was 

introduced in 1986; and only in 1992 was Part IVA, in its original (and in regard to 

commercial transactions, ineffective) form introduced. These developments only 

occurred after much lobbying by small business interests and a more pronounced profile 

for the issues in the community. 

The community’s desire to see business exercise responsible practices is evidenced in 

the proliferation of Codes of Conduct in various businesses and industries. It is almost 

trite to note that notions of good faith and fairness have been influencing the common 

law, and indeed statute, for some time. Writings of experts such as Mason CJ, Priestley 

J and Professor, now Justice, Finn in the 1980s have gained traction in several 

significant areas of commercial law. For example, although there is yet to be a High 

Court decision considering the nature and scope of a duty of good faith in commercial 

contracts, this duty is regularly implied in a variety of commercial contracts including 

franchises, construction contracts and commercial leases. Good faith is, of course, a 

consideration in Section 51AC. 

But while, incrementally, notions of ‘fairness’ are finding their way into the law in 

compliance with community expectations, the pressure on government from larger 

businesses is enormous. It seems there is also a gap between the expectations of society 

and the interpretation of some judges and lawyers as to what is ‘fair’ in a business 

context. Therein lies a dilemma as, although fairness is regarded by society as desirable, 

the reality of incorporating notions of fairness into commercial transactions is 

precarious. 

A consideration of retail leasing can be taken from a traditional perspective or from a 

relational one. Landlord interests rely on compliance with a traditional view which 

minimises interference with the contractual process. A relational view of retail leasing 

provides a more realistic contemporary approach, one which is supported by 

developments in the law, in particular through the TPA, and in society generally. 

 

85 Now s51AB.  
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(ii) Trust and confidence  

This is an appropriate place to mention the possibility of a relationship of trust and 

confidence being recognised in relation to retail leasing transactions. Clough has 

suggested that fairness and competition in the TPA may be balanced by assessing 

circumstances within an economically efficient relationship of trust and confidence 

between parties;86 he utilised retail leasing as an example.87 In several of the 

franchising decisions involving Section 51AC, reference has been made to a duty of 

trust and confidence between franchisor and franchisee.88 Perhaps such a relationship 

could be recognised by industry or society as relevant to the retail leasing relationship. 

Although some interests assert that the retail leasing relationship is less ‘relational’ than 

is franchising,89 the day-to-day reality of trading in a shopping centre suggests 

otherwise. Relationships of trust and confidence are recognised within the social matrix 

and would be referred to in an assessment as to whether there had been compliance with 

this norm. Recall too that trust is relevant to the previous norm, preservation of the 

relation.90  

(iii) Section 51AC and harmonisation with the social matrix 

Macneil noted the potential power of this norm.91 The desirability of harmonisation 

with the social matrix can extend from not abusing bargaining strength (a) to 

compliance with codes of conduct (g), (h) to acting in good faith (k). Using this norm to 

 

86 Clough, above n 38, 125.  

87 Ibid 136–140. 

88 For example, Gary Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty Ltd (1999) ATPR 41–703; Auto 
Masters Australia Pty Ltd v Bruness Pty Ltd [2003] ATPR (Digest) 46–229.  

89 Interestingly, some franchisees take this view. In its submissions to the 2008 franchising inquires 
undertaken by the Commonwealth, South Australia and Western Australia, Competitive Foods 
Australia Ltd drew some quite stark distinctions between franchisees and retail lessees.  

90 Recall the discussion at 5.7.1.  

91 The New Social Contract, above n 16, 48.  
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assist interpretation of Section 51AC would involve considering society’s expectations 

as to commercial behaviour. 

Contrary to the views of larger business, it is suggested that this is not such a 

controversial prospect. The community is aware, and accepts, that business can be harsh 

and not always ‘fair’, but this does not mean that reference to societal values will 

undermine the commercial sector – just that some limit is placed on excess. There is 

nothing unusual about this, and in fact equity has been doing this for centuries; it is just 

that where the line is drawn may have moved in society’s view, even if some businesses 

prefer it remain static. There seems to be some distance between the community’s 

standards and the limits deemed desirable by lawyers and business; with the latter two 

groups raising concerns about ‘palm tree justice’ and loss of business certainty. 

(iv) Harmonisation with the social matrix and retail leasing 

Obviously, if a retail leasing code is introduced it will reflect desirable leasing practices 

and, presumably, society’s expectations of such transactions. In the absence of such a 

code, can societal mores inform an assessment of whether retail leasing conduct is 

unconscionable?  

This is already becoming the case through the operation of the TPA, particularly 

Section 51AC, and the retail tenancy legislation. In relation to the latter, the legislation 

is focused on addressing imbalances in many ways; as noted in Chapter 1, the state and 

territory legislation was significantly affected by the discussions and recommendations 

of the Reid Report. Practices required in relation to, inter alia, disclosure, relocation, 

and expiry/renewal are already the subject of intervention to reflect a ‘rebalancing’ of 

the parties’ positions and seem to reflect societal expectations of ‘fairness’. While some 

tenant interests contend the legislation does not go far enough,92 it is considerably more 

favourable to tenants than prior to the Reid deliberations, and certainly reflects societal 

demands to curb at least the excesses of commercial conduct. 

 

92 For example, see the reference to assertions by some tenant representatives in The Market for Retail 
Tenancy Leases in Australia (Inquiry report no 43, Canberra) 99. The Final Report is at 
<http://www.pc.gov.au/projects/inquiry/retailtenancies/finalreport> at 18 December 2009. 

http://www.pc.gov.au/projects/inquiry/retailtenancies/finalreport
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For those practices which defy or exceed relevant provisions in the legislation, the 

unconscionability provisions whether in the retail tenancy legislation or the TPA must 

be considered. In my view, the decisions in Dukemaster93 and Allphones94 suggest a 

more relational and realistic approach by the courts, and do reflect societal values. 

(a) Negotiation  

The retail tenancy legislation reflects societal expectations of appropriate disclosure and 

‘honesty’ in negotiations through the disclosure obligations. Disclosure of certain 

matters is mandatory pursuant to the retail leasing legislation and, as discussed in 

Chapter 4, the failure to comply will have consequences under the legislation and in 

some cases may result in a finding of unconscionable conduct. 

(b) Renegotiation and the sitting tenant 

Renegotiation is more contentious as there is not the same degree of regulation. There 

are also the issues of the landlord’s right to regain possession of the property upon 

expiry as against the desirability of maintaining an existing relationship. As noted 

above, it would seem societal expectations would not seek to force the landlord to forgo 

commercially legitimate interests, but would require a genuine consideration of a 

renewal and the terms upon which it was granted. In Dukemaster, the way in which the 

landlord’s representative approached the renewal ‘negotiations’ and the demand for an 

unjustifiable rental clearly offended societal, and it would seem, commercial standards. 

In a case such as Berbatis,95 harmonisation with the social matrix would presumably 

result in censure of the landlord’s conduct in resisting renewal, particularly when a solid 

new tenant wants to purchase the business and other premises in the centre were vacant. 

(v) Satisfying performance expectations 

(a) The condensed norms 
 

93 (2009) ATPR 42–290.  

94 (2009) ATPR 42–247.  

95 (2003) 203 CLR 51.  
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Here Austen-Baker condenses a number of Macneil’s norms: 

 role integrity; 

  implementation of planning; 

  effectuation of consent; and  

 creation and restraint of power. 

In a retail leasing context, role integrity and creation and restraint of power are pivotal. 

For ease of consideration the relevance of each aspect of the norm will be addressed 

separately. 

(b) Role integrity  96 

In the context of relational contract norms, a role is ‘a pattern of behaviour expected of 

a person occupying a given social position when he interacts with those who occupy 

other given positions.’97 Speaking of ‘roles’ in a retail leasing transaction conjures up 

visions of the classical, in some respects rather Dickensian, model of landlord and 

tenant, but the role defined by classical considerations is a different creature to roles in a 

modern retail leasing transaction contemplated by Section 51AC. Integrity is defined as 

a steadfast adherence to a strict moral or ethical code.98 

Macneil limits consideration of role to three aspects: consistency, conflict and 

complexity.99 Consistency imposes an obligation of consistency in dealing both 

 

96 Lees, above n 2, 87 states:  

The meaning of these norms deserves some explanation. Role integrity means that each party 
acts according to an expected pattern of behaviour. It requires consistency of behaviour over 
time and with limitations on that role. (The limitations may be set by society or the parties.) 
Role integrity creates a conflict between a party’s desire to act in their own interest and desire 
to act in the other party’s interest (according to the role) or the long-term interest of their 
relationship.  

97 Caplow, cited by Austen-Baker, ‘A Relational Law of Contract?’ (2004) 20 Journal of Contract Law 
125, 126.  

98 The Shorter Oxford Dictionary.  

99 The New Social Contract, above n 16, 41. 
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internal100 and external101 to the relationship. In a retail leasing scenario, the landlord 

must behave consistently in its dealing vis-à-vis the tenant and treat the tenant 

consistently with others with whom the landlord deals. This obligation continues 

throughout the term of the contract and, it may be argued, beyond.102 In one sense the 

obligation to be consistent is a measure of fairness in the relationship; in other words, it 

is unfair to treat one party inconsistently in relation to the past course of dealing and 

vis-à-vis others. Conflict arises through ‘exchange tension’;103 different roles reveal the 

potential conflict between pursuing the desire to ‘maximise immediate selfish gains and 

to create and maintain social solidarity with other participants.’104 In theory,105 a 

landlord could temper the short-term objectives of a significant rental increase to ensure 

the longer-term viability of the relationship because of challenging economic times. 

Complexity is reflected in the differing nature of, and conflicts associated with, the 

various roles.106 Underlying role integrity is a recognition that parties may seek to 

pursue their own ends, tempered by an obligation to consider the interests of the 

other.107 The norm contemplates an element of individual utility enhancement, but as it 

does not operate within rigid boundaries of property and law108 it pays heed to other 

relevant considerations including habit, custom, internal rules and the parties’ 

expectations. 

 

100 As between the parties themselves. 

101 For example, social pressures, custom and indeed at times legislation. 

102 Recall the discussion regarding sitting tenants in Chapter 4. 

103 The New Social Contract, above n 16, 43. 

104 Ibid. 

105 Ibid. 

106 Ibid. 

107 Ibid. For example, Macneill’s example regarding the doctor describing him as neither a good 
Samaritan nor acting selfishly free of restraint.  

108 Ibid 65. 
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Role integrity in a retail leasing transaction will initially be defined by the traditional 

roles,109 such as a relationship between a powerful lessor and a smaller lessee affected 

by well-recognised resultant disadvantages. This is just a starting point. In the case of 

Section 51AC, role integrity must be identified also by reference to the objectives of the 

TPA, in particular in the context of fair trading. Fair trading is directed at the traders 

themselves, and Section 51AC is clearly directed at regulating certain conduct between 

traders. 

(c)  Section 51AC and role integrity 

Matthew Lees suggests that factors (d), (f), (i) and (k) in Section 51AC track the 

contractual norm of role integrity. I am of the view that (a) and (b) are relevant too. 

One of the pillars of role integrity is consistency, which eschews treating a party 

differently over time or in comparison to others. This norm discourages a stronger party 

from exploiting another because they can. Conflict is relevant to factor (a), as there 

needs to be a balance between what the role empowers the stronger party to do and what 

should be done in the context of the longevity of the relationship. Just because someone 

may possess a superior bargaining position does not mean it must be abused; role 

integrity would seem to place curbs on the exercise of such power. Factor (b) curbs the 

role of the stronger party in that they cannot insist on compliance with conditions that 

are unreasonable with a view to that party’s legitimate expectations. The scope of the 

parties’ expectations and thus what is reasonable in that context can be informed by role 

integrity; overstepping would trigger a consideration of ‘internal conflict’, another 

element of role integrity. Similarly, utilising unfair tactics undermines role integrity 

because such conduct exploits the power imbalance between the parties. Such conduct 

is presumably, not consistent with conduct towards others and demonstrates one party is 

exceeding what is appropriate in maintaining the integrity of the role. Factor (f) permits  

consideration of whether the stronger party’s conduct towards the weaker party was 

consistent with the stronger party’s conduct towards parties similar to the weaker party 

 

109 As Feinman notes, the classical ideas are part of this – classical concepts and relational contract theory 
are not mutually exclusive. Above n 24.  
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in similar transactions. It should be stressed that consistency need not be absolute, but 

should be appropriate to the circumstances. For example, a lower rental per square 

metre for a large specialty tenant may be justified by the advantages that tenant brings 

to the centre, such as foot traffic. A centre may be desirous of retaining a particular 

business and so offer attractive terms which are not available to a sitting tenant on 

renewal or an incoming tenant. Special credit deals can be justified with long-term 

clients, and so on.110  

Factor (i) addresses disclosure in relation to the lessor’s intended behaviour or any 

readily foreseeable risks. Lees notes that this is relevant to a discussion of the 

contractual norms because (i) tracks ‘internal conflict’, conflict between the stronger 

party’s interest and the weaker party’s interest, another element of role integrity which 

often arises in relation to disclosure.111 Finally, factor (k) and its reference to good faith 

underline the necessity to balance the pursuit of self interest with the interests of the 

other party. This is the crux of role integrity. Professor Stapleton has noted that one can 

pursue self interest until it becomes unconscionable to do so.112 It is at this point, where 

the pursuit of self interest becomes anathema, that the stronger party undermines role 

integrity, and it is suggested that this could indicate conduct relevant to a consideration 

of Section 51AC. 

(d) Role integrity in the retail leasing cases: 

negotiation for a new lease 

Role integrity can be examined in the context of Dukemaster. This case demonstrated 

the conflict between the landlord’s desire to act in its own interest, seeking to use large, 

unjustified rental increases as the price of lease renewal contrary to the tenants’ interests 

and the long-term interest of the relationship. 

 

110 Lees, above n 2, 105, notes that if the other party is treated differently it could suggest could suggest 
undermining fair trading and the relationship itself. ‘This tracks consistency of behaviour, an 
element of the norm of role integrity.’  

111 Ibid.  

112 ‘Good Faith in Private Law’ (1999) 52 Current Legal Problems 1, 7. 
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A lack of consistency within the relationship was demonstrated by Ms Wong’s conduct, 

speaking in the tenants’ native language and being accommodating to them in the first 

instance but upon commencement of the renewal process, speaking in English and 

adopting a legalistic and bombastic approach. On the facts, the lessor manipulated its 

position of strength derived from the tenants’ poor language skills, the information 

imbalance and the inability of some tenants to avail themselves of legal advice. In so 

doing the lessor exceeded its legitimate interests: while clearly it is in the lessor’s 

interests to seek a rental increase, to insist on an extortionate rental which is not 

referable to the prevailing market undermines role integrity, and especially the long-

term interests of the relationship. The consideration of unfair tactics in (d) by preventing 

recourse to legal advice, imposing tight timeframes and terminating one of the leases, 

reflects an undermining of role integrity. Although it seems the lessor was consistent in 

that its representative, Ms Wong, treated all the tenants badly, different rents were set 

which were not referable to the market or comparable centres, and it seems some rather 

ad hoc setting of rentals took place. Role integrity would suggest that the threats of legal 

action, and the lessor’s termination of one of the tenant’s leases while still effectively in 

negotiations, were likely to have a very disruptive effect on the long-term relationship, 

and should only have been used when appropriate, not as a weapon. The case also 

indicated a preparedness to engage in bad faith enforcement of contractual terms to 

force issues regarding the new rental. 

(i) Relocation 

Another example of a consideration of role integrity in a retail leasing context is 

relocation. Role integrity would place limitations on the lessor, as there is an 

understanding that each party should get the fruits of their contract. Given the 

fundamental nature of the relationship – that of a lease of premises from which to 

conduct business – role integrity would decree that the lessor curbs its own interest in 

order to preserve the tenant’s interest in maintaining their business. While this may not 

mean retaining exactly the same location, role integrity would be offended by 
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movement, particularly deliberate movement to poor premises when other, more 

appropriate premises were available.113 

(ii) Discrimination between tenants 

Role integrity is also highlighted in instances of discrimination between tenants. In 

Allphones there was discrimination (lack of consistency) between franchisees that was 

inconsistent with the past dealings between the parties (internal consistency) and in 

relation to comparable franchisees who had signed the new agreements. Good faith 

principles would also be offended. 

(iii) The sitting tenant 

The next consideration is whether role integrity is relevant to the plight of the sitting 

tenant when the landlord is not desirous of granting a new lease. Although there is an 

interest in preserving a long-term relationship, and even one term of 5 years is a long 

time, the relationship has a definite beginning and end as compared to, for example, an 

open-ended supply contract. The relationship ends with the expiry of the contract, but it 

is suggested that the courts, applying a relational approach, need not look at 

circumstances so literally. Reference could be made to previous dealing, such as prior 

renewals by that tenant or by other tenants. For example, if the parties had been in a 

long-term relationship and other tenants were being renewed, or renewed at lower 

rentals or on better conditions, this would offend consistency, fan conflict and 

undermine role integrity. An investigation of the reasons behind the discrepancy could 

be examined, perhaps revealing a lack of good faith, another indicator of neglect of role 

integrity. Lees suggests that a refusal to renegotiate could constitute unconscionable 

conduct in the context of a long-term contractual relationship.114 

(vi)  Creation and restraint of power (the ‘power norm’) 

Contracts empower parties, but in some cases may undermine that power through 

inequalities in bargaining power and long-term dependence. Imbalances of power can 

 

113 For example, Reid Report Case Study 2.3.  

114 Lees, above n 2, 106. 
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be damaging to other norms. In summary, power in one party must be restrained in 

order to ensure that the other party receives the benefits of the contractual reciprocity. 

A striking feature of retail leasing transactions is the variation in bargaining strength at 

different times throughout the lease. In the initial negotiations, both parties are in a 

relatively healthy position, although the more desirable - and presumably more 

powerful – the tenant, the greater their ability to gain concessions. The worst case 

scenario for prospective tenants is the ‘take it or leave it’ situation. At different stages 

the tenant may be quite vulnerable, for example upon rent review, relocation or expiry. 

Obviously (a), the relative strengths of the parties’ bargaining power will be a relevant 

consideration. Such restraint can be seen by consideration of the nature of contractual 

terms (b) and (ja), not abusing heightened levels of experience and understanding (c), 

not engaging in unfair tactics (d) including through discrimination (e) or (f), non-

disclosure (i), refusal to negotiate and/or a lack of good faith (k). The power of the 

landlord may fluctuate during the course of the lease but will be enhanced at different 

times, such as when the tenant wants to sell the business, when the tenant must relocate 

or when the lease expires. Information is a powerful tool, and the landlord should not 

exploit their superior access to legal, financial and informational advice nor fail to 

disclose relevant information when it is appropriate to do so. 

(a) Unilateral contract terms 

Of some interest in this respect is Section 51AC(3)(ja), which was introduced into the 

TPA in response to submissions to the various inquiries about the impact of unilateral 

terms in contracts: when one party may have a right of action under a contract which the 

other party does not. This can extend to termination rights and also to remedies. Such 

terms impose significant imbalances of power within a relationship, and from the 

perspective of the power norm should be restrained so that the stronger party does not 

deprive the other party of the contract’s mutual benefit. 

(i) Sitting tenant 

One of the debates in retail leasing has involved the view that if they are dissatisfied, 

tenants can leave the premises and continue business elsewhere. While to a limited 
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extent that is true, changing premises is a time-consuming and expensive exercise 

which, even if other comparable premises are found, may have an adverse impact on the 

business.115 In Dukemaster the landlord adopted the approach that if the tenants did not 

agree to the rental increases they could leave. Gordon J recognised the adverse impact 

which would ensue for the tenants and how improbable the ‘vote with their feet’ view 

was.116  

(ii)  Implementation of planning  

Macneil refers to this norm as ‘how to do things and how to structure operating 

relations’117 and notes the potential to conflict with other norms, particularly flexibility. 

This norm tends towards the ‘discrete’ end of Macneil’s continuum, and in relation to 

retail leases the main relevance is the existence of the standard from contract: contracts 

are all about the implementation of planning. With the exception of anchor tenants and 

major specialty chains, the smaller specialty tenant’s ability to plan extends only to the 

next lease renewal. 

(iii)  Effectuation of consent  

Effectuation of consent remains a norm of contract because of the existence of 

choice;118 to Macneil consent really means choice – and the power of someone else to 

restrain one’s future choices.119 The problem is the scope of consent as any contract has 

far more complex consequences than can be imagined.120 At issue is exactly what one is 

 

115 This view has been noted in many submissions by landlord interests and, indeed, the Productivity 
Commission.  

116 (2009) ATPR 42–290, [139]. In its 2008 report, The Market for Retail Tenancy Leases in Australia, the 
Productivity Commission noted: ‘The main bargaining chip available to tenants is the ability to ‘vote 
with their feet’. Therefore, tenants need to be able to evaluate viable rent levels for their business 
model and ensure that they are in a position to walk away from negotiations if the proposed rental 
increases are considered too high.’ This statement has been the subject of considerable criticism 
from lessee interests.  

117 The New Social Contract, above n 16, 47. 

118 Austen-Baker, above n 97, 135.  

119 The New Social Contract, above n 16, 47. 

120 Ibid; Austen Baker, above n 45, 234. 
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consenting to, given the contingencies and variables which can occur during the course 

of a business relationship. 

In relation to Section 51AC(3), Lees concludes that factors (c) and (d) are relevant to 

the norm of effectuation of consent.121 There can only be ‘real’ consent where parties 

understand relevant material. In addition, consent obtained by dubious practices is 

unlikely to be true consent, and questions might arise in issues of disclosure. 

Undermining consent would seem to offend good faith. 

(iv) Substantial fairness 

Fairness extends to procedural and substantive fairness. Procedural fairness involves the 

‘ethics’ of negotiation; ensuring that contracts are brought into existence honestly, or ‘at 

least [do] not cross beyond acceptable bounds of advantage-seeking.’122 Substantive 

fairness involves ‘the “deal” itself being one which fairly distributes or shares benefits 

and burdens.’123 The contracts are to be considered on their own terms and in a wider 

social and economic context. 

This norm is particularly important, given the relevance of fair trading practices to 

Section 51AC and the debate as to whether business conduct should impose obligations 

of fairness Austen-Baker’s ‘substantial fairness’ refers to both procedural and 

substantive unfairness.124 Both are informed by a contextual approach which examines 

the parties’ relationship and external social and economic considerations. Substantial 

fairness incorporates Macneil’s norms of mutuality and propriety of means. It is 

noteworthy that Macneil distinguishes these norms from concepts such as fairness and 

good faith, although Austen-Baker disputes the logic of this view 125  

 

121 Lees, above n 2, 104. 

122 Austen-Baker, above n 45, fn 87.  

123 Ibid 7, 237.  

124Ibid.  

125 Despite obvious similarities, Macneil distinguished this norm from less specific and more familiar 
concepts such as good faith, substantive unconscionability and unfairness: Letter of 30 April 1998 
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(b) Mutuality/ reciprocity126  

Reciprocity, or ‘mutuality’, requires that ‘all participants perceive a possible 

improvement from their pre-exchange positions.’127 On the face of it, in a retail leasing 

context this would be demonstrated by the landlord obtaining rental for the premises 

and the tenant availing itself of the opportunity to trade from the centre. However, 

Austen-Baker suggests that Macneil was not referring to purely formal reciprocity but 

reciprocity with some degree of mutuality or fairness,128 as ‘if it were otherwise it 

would be hard to see how the norm would be particularly supportive of formation and 

continuation of exchange.’129 At issue is the degree of mutuality required.130 In the 

absence of guidance, Austen-Baker suggests a need for some kind of ‘evenness’, and as 

evenness is distinguished from quality,131 Austen-Baker concludes that we are left with 

equitableness.132 

Although the contract norms of necessity refer to the procedural stage of the contract, 

this discussion extends the operation of the norms to the substantive phase and to 

associated conduct, and necessitates reciprocity throughout the course of a relationship, 

including assignment, sale and termination. 

 

from I R Macneil to the editors of the Northwestern University Law Review, cited in J Feinman, 
‘Relational Contract Theory in Context’, above n 24, 747. On the other hand, Austen-Baker regards 
them as ‘essentially indistinguishable’, ibid 237.  

126 Macneil, ‘Contracting Worlds and Essential Contract Theory’ (2000) 9 Social and Legal Studies 431, 
432. 

127 Lees, above n 2, 87.  

128 Austen-Baker, above n 97, 130. 

129 Ibid 130–131.  

130 The New Social Contract, above n 16, 44. 

131 Austen-Baker, above n 97, 237. 

132 Ibid 130.  
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It is suggested that this norm could indicate the recognition of a relationship of trust and 

confidence, in appropriate circumstances. The notion of mutuality suggests a degree of 

reliance upon, or trust in, the other party to ‘keep up their end of the bargain’ and not 

undermine the other party’s interest in obtaining the fruits of the contract. Undermining 

this norm would suggest an undermining of trust and confidence in the relationship.133 

(i) Section 51AC and reciprocity 

Of interest in a retail leasing context is that in reality there is no ‘evenness’ in the rights 

and powers of the parties. Generally, reciprocity suggests the ability to give and take: 

that if one party plays hard the other may elect to take its business elsewhere. This is 

often not a viable option in retail leasing, so the reciprocity norm is affected. Several 

provisions in Section 51AC seem to bolster reciprocity within a relationship. 

Bargaining strength indicates reciprocity or the extent of that reciprocity; it will be 

indicative of a lack of ‘evenness’. As noted, the absence of excessive unilateral 

dependence is most desirable but is rarely found with respect to small specialty tenants 

and their landlords. This lack of reciprocity is relevant to a consideration of the 

landlord’s conduct. Factors (b), discussed above, and (e), the amount and under what 

conditions the weaker party could have obtained the same services from someone other 

than the lessor, are relevant here and invite consideration as to whether the bargain 

respects the parties’ interests. Lack of reciprocity can make one party vulnerable to 

unfair tactics (d). Lack of disclosure and an unwillingness to negotiate will also indicate 

a lack of reciprocity because this lack of cooperation deprives the deprived party of the 

benefit of the transaction. This is relevant to a consideration of reciprocity which, Lees 

notes, ‘is eroded by one-sided exchanges.’134 The ability to make unilateral variations to 

the terms of any agreement undermines reciprocity. 

 

133 ‘In order for the alleged conduct to be unconscionable there must be an absence of any reasonable 
degree of equality between the parties and the other party must have exploited that special 
disadvantage in a manner that is regarded as unconscionable’: Louth v Diprose; (1992) 175 CLR 
621, 637. 

134 Lees ,above n 2, fn 192. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281992%29%20175%20CLR%20621
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281992%29%20175%20CLR%20621
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(ii) Retail leasing and reciprocity 

Again it is useful to consider the Dukemaster decision. In this case the ‘evenness’ 

between the parties, and certainly equitableness, was lacking. There was little 

opportunity for reciprocal benefits because of a lack of bargaining power and lack of 

understanding brought about by language difficulties and lack of legal advice. The 

tactics utilised by the landlord prevented the tenants from seeking the fruits of their 

agreement, thus undermining mutuality. The lack of preparedness to negotiate also 

indicated a lack of reciprocity. 

An interesting issue with reciprocity is in decisions involving unconscionability which 

refer to the necessity for persons to be unable to make a judgment in their own best 

interests.135 The subtle differences in the approach of the High Court in relation to a 

person being unable to make a judgment as to their own best interests and the lack of 

‘reasonable equality’ between commercial parties has been identified.136 Lack of 

reasonable equality (reciprocity) may indicate that the conduct was unconscionable 

under Section 51AC. 

(iii) Discrimination 

The ability to discriminate suggests a lack of reciprocity, as if the parties demonstrated 

‘evenness’ neither would be likely to tolerate discriminatory conduct. For example, in 

Allphones the franchisees had few or no options. They would be denied stock unless 

 

135 Commercial Banking of Australia Ltd v Amadio (1983) 151 CLR 447, 474 per Mason J.  

136 Kakavas v Crown Melbourne Ltd [2009] VSC 559, [432] per Harper J:  

I respectfully doubt whether an examination of disadvantage is best approached by seeking to 
ascertain whether there exists in the vulnerable party a diminished ability to make a judgment 
about his or her own best interests, or about how best to conserve them. It is generally difficult, 
and often inappropriately paternalistic, for an outsider – and this includes a court – to make a 
judgment about what is in another’s best interests…  

I prefer the approach of Deane in the passage quoted above from Amadio …Moreover, his 
Honour’s position seems to accord with that of Fullagar J in Blomley v Ryan. It involves an 
assessment not of what is in someone else’s best interests, but rather of whether reasonable 
equality exists between the parties. If it does not, then the stronger party must not take 
unconscientious advantage of its disproportionate strength. The test is essentially objective, as 
opposed to the overly subjective test of whether the other party is able to make a judgment 
about (to adopt the phraseology of Mason J in Amadio) ‘his own best interests’. …[ 434] 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281983%29%20151%20CLR%20447
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they agreed to enter into the new franchise agreements. In a relational sense, Allphones’ 

conduct exploited the norm of reciprocity and, in Austen-Baker’s terms, led to a 

substantial unfairness. 

(iv) Propriety of means  

Propriety is defined as conformity of established standards of good or proper behaviour; 

appropriateness to the purpose or circumstances; rightness or justness.137 Macneil 

describes this norm as ‘the way relations are carried on as distinct from more 

substantive matters including not merely formal and informal procedures but such 

things as customary behaviour – often of the most subtle kind’.138 It is based on 

‘relevant-community standards of appropriate behaviour’ and ‘embodies obligations to 

use only proper means, for example by refraining from deceptive or dishonest 

practices’.139 Austen-Baker has analysed this norm in terms of procedural fairness140 

and suggests that it is already reflected in the common law through, inter alia, 

misrepresentation and economic duress.141 

Although in a limited contractual sense this norm may be constrained to procedural 

issues, it is suggested that an examination of the norms in the Section 51AC context 

permits a consideration of the conduct within the relationship, and gives licence to 

examine the performance of the contractual relationship. This would extend this norm to 

the appropriate, community-sanctioned means in the procedural stage to include 

‘propriety’ in both the performance of the contract and the conduct engaged in 

regarding the contractual relationship. 

Several factors in Section 51AC(3) seem to track this norm. In a procedural sense 

factors (b), (c), (d), (i) and (k) would seem relevant. Including a clause which exceeds 

 

137 The Shorter Oxford Dictionary. 

138 Macneil, above n 126, 432.  

139 Ibid. 

140 See generally Austen-Baker, above n 45 and n 97.  

141 Ibid.  
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the lessor’s legitimate interests or which has been obtained by unfair tactics or pressure 

would offend this norm. Lees notes that in some instances the failure to disclose, (i), 

will undermine the propriety of means.142 All such conduct would seem to offend 

principles of good faith. 

A relevant example in a retail leasing context is disclosure. Factor (i) deals with the 

unreasonable failure to disclose information with regard to the lessor’s future plans, or 

risks arising to the lessee from that failure. One of the difficulties is determining when 

non-disclosure is unreasonable. On one level a commercial contract does not require 

disclosure, but the inclusion of Section 51AC(3)(i) suggests that some disclosure may 

be necessitated in appropriate circumstances. The norm would require a consideration of 

what is appropriate to the purpose or circumstances of the transaction. 

(c) Substantial fairness and retail leasing 

Substantial fairness examines the parties’ relationship and external social and economic 

considerations; it requires a contextual approach.143 The approach by Kirby J in 

Berbatis would seem to be a template for Austen-Baker’s norm of substantial fairness. 

Unfortunately, some courts and commentators are unsettled by this point, with concerns 

regarding intrusion of community standards and, of course, the notion of fairness. 

Referencing a fact situation to relational norms should not be a cause for concern 

because the reference point is the environment in which the businesses operate. It is 

more artificial to ignore context and apply rules than to assess conduct within the 

environment in which it takes place. Moreover, as has been noted before in this thesis, 

the commercial context will place significant ‘safeguards’ on this analysis. Substantial 

fairness is not absolute fairness – it is an assessment in a given context with reference to 

the immediate parties and the surrounding commercial environment. 

 

142 Lees, above n 2, 100. 

143 Austen Baker, above n 45, 237 onward.  
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Several factors in Section 51AC(3) would seem to track this norm. In a procedural sense 

factors (b), (c), (d), (i) and (k) seem relevant. Extracting a clause which exceeds the 

lessor’s legitimate interests or which has been obtained by unfair tactics or pressure 

would offend this norm. Lees notes that in some instances the failure to disclose, (i), 

will undermine the propriety of means.144 All such conduct would seem to offend 

principles of good faith. 

A relevant example in a retail leasing context is disclosure. Factor (i) deals with the 

unreasonable failure to disclose information with regard to the lessor’s future plans, or 

risk arising to the lessee from that conduct. One of the difficulties is determining when 

the non-disclosure is unreasonable. On one level, a commercial contract does not 

require disclosure, but the inclusion of Section 51AC(3)(i) suggests that some 

disclosure may be necessary in appropriate circumstances. The norm would require a 

consideration of what is appropriate to the purpose or circumstances of the transaction. 

(i) Dukemaster and substantial fairness 

It is instructive to examine the norm of substantial fairness in the circumstances of 

Dukemaster. Austen-Baker’s norm of substantial fairness consolidates Macneil’s 

reciprocity/mutuality and propriety of means; in other words ‘evenness’ and appropriate 

standards of behaviour. The facts of Dukemaster indicate a lack of reciprocity in the 

parties’ respective bargaining positions and the tenant’s ability to negotiate with the 

landlord. There was a focus on the landlord maximising its position in relation to the 

new rentals. 

Fairness requires that the new leases be brought into existence ‘honestly or without 

crossing acceptable bounds of advantage-seeking.’145 This clearly was not the case in 

 

144 Lees, n 2, 100. 

145 Austen-Baker, above n 45, fn 87:  

For example, what we might regard as sufficiently fair dealing between A and B, we might not 
consider fair between A and C, where C is a ‘vulnerable consumer’, say. We recoil from the 
use of cunning business tactics to ‘get one over’ on particularly vulnerable people, when we 
might grudgingly admire it between businesses of similar power. Likewise what is reasonably 
acceptable practice in one business, eliciting no more than a shrug of the shoulders, might in 
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Dukemaster. There was a lack of honesty in that Ms Wong was untruthful to the tenants 

and significant amounts of pressure were imposed. This exceeded acceptable bounds. 

On examining the resulting ‘deal’, an examination of substantive fairness, there was 

clearly no fair distribution of benefits and burdens: the tenants would have been paying 

exorbitant rents unrelated to market rates. 

It is crucial to examine the circumstances of Dukemaster from the ‘norm’ of 

renegotiation to see how far the circumstances diverge. In a negotiation, it is accepted 

that one party likely has more bargaining strength than the other. Negotiations proceed, 

concessions are granted, an end result is achieved. The atmosphere may not be entirely 

cooperative, but, the negotiation stays within the acceptable bounds of advantage-

seeking. The conduct in Dukemaster demonstrates how negotiation may exceed and 

offend ‘normal’ limits of bargaining power. 

(d) Flexibility 

(i) Applicable to all  

The norm of flexibility assumes greater importance in long-term transactions, 

particularly as there is a greater chance of a significant change in external 

circumstances. This norm conflicts with Macneil’s planning norm but in a longer-term 

agreement such as a lease, flexibility is essential because of the likelihood of changing 

circumstances throughout the term of the lease. For example, in the case of the rent 

review process, a procedure may be put in place but later be affected by changes in 

circumstances such as the parties’ financial positions and the business climate. 

(ii) Section 51AC and flexibility 

Conduct which indicates the norm of flexibility is being considered is the extent to 

which the stronger party is willing to negotiate and adapt to changes in circumstances. It 

requires a consideration of flexibility rather than blind adherence to the letter in the 

enforcement of contract terms. 

 

another industry be regarded as unethical and result in other firms being reluctant to deal in 
future with the ‘culprit’. 
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Section 51AC provides an opportunity to consider this norm at both the procedural and 

substantive stages of a lease, although it is more relevant at the substantive stage. When 

parties contract for a lengthy period, as is the case with a lease, future circumstances are 

likely to change. TO Austen-Baker, flexibility is crucial to all the norms. 

Flexibility seems relevant to a number of factors in Section 51AC. Factor (a) reflects the 

parties’ bargaining strengths which temper their degree of flexibility. The way in which 

a term is used may indicate whether factor (b) is relevant: for example, if it is exercised 

in a harsh way it may exceed what is legitimate. If it can be exercised in either of two 

ways, one of which has less serious consequences to the tenant, taking the kinder option 

would demonstrate flexibility. Flexibility is also relevant to Section 51AC(3)(d), as a 

reluctance to demonstrate flexibility and take a non-negotiable stance may indicate the 

application of pressure or use of an unfair tactic. This is relevant to all aspects of 

negotiation and disclosure. A lack of flexibility could indicate a lack of good faith. 

(e) Application to retail leases – sale of a 

business. 

The potential application of relational norms to retail leasing has been considered in the 

foregoing discussion. This discussion will close with reference to one situation, the sale 

of a business, in which all the norms are discussed. 

Chapter 4 discussed several instances where unconscionable conduct was alleged in 

relation to the sale of a business, including assignments. Several cases involved the 

landlord, or its representative, interfering with the conduct of the sale by making direct 

approaches to the prospective purchaser146 or being obstructionist with regard to the 

sale.147 The sale of a business is an area where the issues of role integrity, reciprocity 

and several other norms come to the fore. It is in the lessor’s best interests to have the 

centre full and to seek out viable tenants, but the lessor also has obligations to the 

 

146 Worsfold v de Goede [2002] NSWADT 273; Walls Gifts and Tobacco Pty Ltd v Warringah Mall Pty 
Ltd [2003] NSWADT 161.  

147 Australian Competition and Consumer Commission v Leelee Pty Ltd (2000) ATPR 41–724; Vale v 
Rosychamp [2008] NSWSC 1373. 
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existing lessee which, in a relational context, place some curbs on unrestrained dealing 

by the landlord. 

Relational considerations appear to be at the forefront of the ADT’s deliberations in the 

Walls Gifts and Tobacco case.148 Although this extract is lengthy, it is relevant to 

upcoming discussions:  

The conduct by the respondent showed little sympathy for the impact on an existing and 

long-term tenant dealing in the same products in its decision to proceed to negotiate with 

a prospective tenant...149 

The lessor has, as we see it, a duty to give appropriate support to existing tenants to 

enable them to trade satisfactorily; and if they are in difficulty and have some possibility 

open to them to exit on a basis that does not disadvantage the lessor to assist them in that 

regard...150 

A conscientious lessor should seek to give reasonable support to its tenants, especially 

those that have had a long-term relationship with the centre, and in that way have 

contributed to its success for the lessor. That support should be there when the tenant is 

experiencing difficulties. There is a mutual interest in having a tenant in difficulties leave 

a centre especially where a direct replacement may be available, as was the case here...151 

Mr Hynes had a choice: to see what he could do actively to assist in facilitating a deal 

between the applicant and Smoke Zone; or simply deal with Smoke Zone as an additional 

prospective tenant. Be chose the latter course...’152 

In the Walls Gifts and Tobacco case the landlord was, eventually, found not to have 

engaged in unconscionable conduct as negotiations between the prospective purchaser 

 

148 Per O’Connor K – DCJ (President), Griffiths G – Member. 

149 [2003] NSWADT 161, [70]. 

150 [2003] NSWADT 161, [71]. 

151 [2003] NSWADT 161, [73]. 

152 [2003] NSWADT 161, [74]. 
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of the business and the existing lessee had broken down. Although it was held that the 

conduct ‘reflects poorly on this lessor’s commitment to good management practices’153 

the ADT were not satisfied that the conduct was so inequitable as to warrant a finding 

of unconscionable conduct. This decision was a ‘close call’ for the landlord, which was 

made very soon after the High Court’s restricted interpretation of ‘unconscionable’ in 

Berbatis. Indeed, the ADT referred to Berbatis, stating that the conduct, while unethical, 

was not unconscionable – clearly referring to the narrow interpretation of 

unconscionable conduct relevant to s51AA but not, I suggest, to the wider operation of 

Section 51AC and its equivalent provisions.154 Be that as it may, the comments are 

supportive of a relational approach to retail tenancy leases, and a different result might 

have been reached had relational considerations held sway over a more traditional 

interpretation. 

Several references to the existing and long-term tenancy demonstrate that importance 

was placed on the existing relationship. Role integrity is emphasised through the 

recognition that the lessor had a commercial agenda (seeking a new, successful 

tobacconist) but this could not be pursued without regard to the tenant’s interest 

(salvaging something from the failing business). This is an excellent example of 

Macneil’s discussions of the complexity that arises in relation to role integrity when the 

unbridled pursuit of self interest must be tempered by attention to the interests of the 

other party. 

The comments also are referable to the norm of reciprocity or mutuality, in that there 

was recognition of the benefit the landlord derives from the tenant’s presence in the 

centre and how the landlord should thus support the tenant when it is in difficulties. 

Austen-Baker’s comments that mutuality contains an element of equitableness or 

fairness resonate here. The norms of consent and flexibility seem to have been 

emphasised too. Macneil equates consent with choice; the choice between two 

possibilities will impact on the other party in the relationship as commitment – consent 

 

153 [2003] NSWADT 161, [76].  

154 Of course, this case dealt with s62B Retail Lease Act 1995 (NSW). 



367 | P a g e  

 

                                                

– to one alternative restrains future choices.155 In the Walls Tobacco case the lessor had 

a choice: to actively assist in facilitating the deal between the lessee and the prospective 

purchaser, or to deal with the latter as an additional prospective tenant. 

It is appropriate at this stage to consider the power norm which recognises that contracts 

create power in parties, inter alia, through long-term dependence. From a relational 

perspective, imbalances of power, in this case the power to assist or to undermine, 

should be restrained to avoid damage to other norms such as, for instance,  role integrity 

and reciprocity. 

The importance of flexibility in long-term transactions is vital as these hold greater 

chance of a significant change in external circumstances: for example financial 

hardship, as was the case here. The choice the lessor made did not demonstrate 

flexibility; it was simply the easiest course for it. A consideration of negotiation is 

relevant here as flexibility may be demonstrated by a preparedness of the stronger party 

to consider and ‘weigh up’ various options with a view to seeking the best possible 

result for all parties. In Walls Tobacco the lessor could not lose either way: it would 

have a tobacconist in the centre, and sooner or later Walls would go out of business. 

The lessor would have lost nothing by encouraging the sale of Wall’s business to 

Smoke-zone156 but chose the course which inflicted the most damage. 

It should be noted here that while Macneil’s contractual norms are limited to the 

formation or procedural stage of the relationship, the considerations raised by the norms 

can extend to conduct arising out of the contractual relationship, and so extend the 

substantive stage of the relationship. The norm of contractual solidarity springs to mind 

too, in that although there was little point in holding the contract together given the dire 

financial straits of the tenant, the existence of the contract/lease requires reliance on the 

other party and an expectation that the party will act in good faith and in a trustworthy 

 

155 The New Social Contract, above n 16, 48.  

156 The ADT noted that Mr Walls may have rejected these overtures, and in the past he had refused to 
reduce his price; with the knowledge of a competitor he may have been prepared to negotiate, but 
this option was not followed.  
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fashion throughout the relationship – even, I suggest, in its death throes. It has been 

noted that good faith and trust are vital for the substantive workings of contractual 

relations.157 In Walls, the tenant was clearly relying on the lessor to assist, or at least not 

undermine, its efforts to sell the business; like Macneil’s long-term employee who has 

an expectation of fair treatment upon retirement,158 the tenant had a rightful expectation 

that its attempts to withdraw from the business venture would not be undermined. 

Given the relational approach in the Walls decision, what about the other sale of 

business cases? If the facts had been filtered through the relational norms would the 

results have changed? A relational approach would have led to a different result in 

Walls, but in most cases the results would seem to be consistent: for example, Worsfold 

v De Goede159 demonstrates conduct which offends the norms discussed in the context 

of Walls. More telling are those decisions which were not held to be unconscionable. In 

Vale v Rosychamp,160 the lessee claimed that the lessor had acted unconscionably in 

relation to the lessee’s attempts to sell his business and obtain the grant of a lease to an 

interested buyer. There had been a refusal to negotiate the lease with the interested 

buyer which, it was claimed, was because of the desire to obtain vacant possession of 

the site for ease of sale. There were concerns over the viability of the new tenant, 

potential disputes regarding the redevelopment and the fact that the incoming tenant was 

seeking a fresh lease as distinct from an assignment of the existing licence. 

B. Conclusions re a new approach: The 2009 Issues Paper 

1. The 2008 Senate Economics Committee inquiry 

Perhaps a more effective Section 51AC may result in the wake of ‘The Nature and 

Application of Unconscionable Conduct Regulation: Can Statutory Unconscionable 

 

157 A New Social Contract, above n 16, 68. 

158 The linking norms: restitution, reliance and expectation. Note Austen-Baker’s comments n 45, 241.  

159 [2002] NSWADT 273. 

160 [2008] NSWSC 1373.  

http://www.austlii.edu.au/au/cases/nsw/supreme_ct/2008/1373.html
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Conduct be Further Clarified in Practice?’,161 the issues paper arising from the 

Commonwealth government’s response to the report of the Senate Committee Standing 

Committee on Economics Inquiry162 into The Need, Scope and Content of a Definition of 

Unconscionable Conduct for the Purposes of Part IVA TPA.163 The expert panel will 

investigate whether Section 51AC’s effectiveness can be enhanced by the inclusion of 

examples. If so, the panel will make suggestions as to the form and content an indicative 

list of examples could take. Although I am acutely aware of Section 51AC’s perceived 

failure to address instances of unfair business conduct,164 compiling a new list of 

examples may be of little assistance to the interpretation of Section 51AC and, if 

anything, may further complicate the issue. 

This chapter is not the place to embark on a discussion of the desirability, or otherwise, 

of an alternative standard, for example a prohibition of unfair conduct, but I have raised 

these concerns because I feel that by adding examples or presumptions it may look like 

something is happening and that the provision is being clarified while it may only result 

 

161 <http://www.treasury.gov.au/documents/1676/PDF/Unconscionable_Conduct_Issues_ Paper.pdf> at 
27 November 2009.  

162 At pages 36–37, the Committee suggest that a list of examples of unconscionable conduct may be a 
more practical way of providing guidance as to the scope of Section 51AC than can be achieved 
presently by the lists of factors. It was suggested that such examples would be  

pitched in terms of what the supplier did or did not do, which clearly directs the courts to the 
behaviour that the section is trying to remedy. They would also provide guidance for small 
businesses in deciding whether to take action against the larger party and how to frame their 
arguments for the court. 

It was noted in the Issues Paper that such examples ‘are designed to provide firmer guidance as to 
exactly what the law prohibits’.  

163 On 3 December 2008, the Senate Standing Committee on Economics released its report: An Inquiry 
into the Need, Scope and Content of a Definition of Unconscionable Conduct for the Purposes of 
Part IVA of the Trade Practices Act 1974 (Cth) <http://www.aph.gov.au/senate 
/committee/economics_ctte/tpa_unconscionable_08/report/report.pdf>. See too the Commonwealth 
Government Response to the Senate Standing Committee on Economics Report on the Need, Scope 
and Content of a Definition of Unconscionable Conduct for the Purposes of Section 51AC of the 
Trade Practices Act 1974 (Cth) (5 November 2009) <http://www.treasury gov.au/documents/ 
1659/PDF/Government_response.pdf> at 27 November 2009. 

164 This reference is to ‘unfair’ in the general colloquial sense rather than any situation requiring 
specificity, for example by reference to unconscionable or to a prohibition of unfair conduct. 
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in a blurring of the nature of unconscionability or in the provision becoming even more 

complex but still of limited effectiveness. 

2. The scope of ‘unconscionable’ – will examples assist? 

‘Unconscionable’ probably never will address much of the conduct that the small 

business lobby insists needs recourse. There are three groups of conduct to be 

considered. Unconscionable conduct lies at one end of a continuum and general 

commercial conduct at the other. Between is another category, which I believe the Reid 

Committee regarded as necessary to address, that small business expected to be 

addressed and that the government perhaps hoped would be covered by an encroaching 

Section 51AC: a category encompassing conduct which does not offend established 

notions of unconscionability but involves more than the day-to-day rough and tumble of 

business conduct. 

Purporting to extend ‘unconscionable’ to this middle instance could undermine certainty 

with regard to the meaning of ‘unconscionable’ and the courts may still not pay heed to 

the examples if they are too broad and offend notions of what is, in the particular 

judge’s view, ‘unconscionable’. If the examples are simply regarded as aids to 

interpretation and if they conflict with a substantive provision of the legislation, they 

will give way. Even with examples, then, we could be back to square one with no 

remedy for conduct falling within the ‘middle’ category. 

The introduction of examples to illustrate the operation of Section 51AC will create 

problems with the degree of specificity. There is a considerable difference between the 

uses of examples in legislation in an administrative or mathematical sense and 

illustrating the operation of a complex provision involving value judgments, as would 

be the case with Section 51AC. Formulating effective examples which are indicative of 

the kind of conduct the legislation is designed to curb but which do not ‘catch’ too 

much legitimate commercial conduct in their wake promises to be a difficult task. A 

finding of unconscionable conduct is always a question of degree; we are always going 

to be led back to the problem of whether the conduct is ‘enough’ – whether it is 

unconscionable – and even the most specific examples cannot assist with an assessment 

of degree. 
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3. A possible use for examples/presumptions – black and grey lists which 
inform but do not replace the factors 

Despite these reservations about examples there is one area where I feel their use could 

enhance the operation of Section 51AC. As a way of illustrating the practical operation 

of the existing factors, and easing the burden on some applicants without transferring 

the onus onto the impugned party in all cases, consideration could be given to a ‘grey’ 

and ‘black’ list of conduct, as utilised by the OFT. Such a list could identify potential 

(grey) and presumed (black) instances of unconscionable conduct. The grey list could 

be compiled from instances which have been the subject of s87B undertakings, or, for 

solid reasons, regarded as likely to be unconscionable but which have not yet been 

considered by the court or been the subject of an undertaking. 

Conduct on the black list could be taken from conduct already found to be 

unconscionable and so will be presumed to be unconscionable. In the case of conduct 

found on the black list, the seriousness of the conduct and its ‘track record’ make it 

appropriate that the person engaging in the conduct either accepts the conduct is 

unconscionable and ceases to engage in it, or bears the onus of establishing, that, in the 

circumstances, the conduct was not unconscionable. 

The more contentious matters, those on the grey list, I do not believe should be 

presumed to be unconscionable. Unless the list of examples/presumptions is to be very 

long and detailed, it would be best to formulate the provision with a limited number of 

wide-ranging, mandatory factors to consider. This breadth will, of necessity, identify 

conduct which may or may not be unconscionable, depending on the various possible 

interpretations of the NARGA guidelines discussed above. Although I endorse this 

approach, it does not lend itself to the presumption or conclusion that because the 

conduct fits within the factor it is unconscionable. This would risk businesses constantly 

finding it necessary to defend presumptions that their conduct is unconscionable, which 

is inappropriate and would hamper the judicial process. It would also have cost 

implications and undermine businesses confidence regarding the prospect of entering 

into transactions with smaller businesses. 
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However, if the expert panel perceives ‘something more’ is required, another possibility 

is to use the existing factors, with examples on the lists as guidance. The black list can 

be treated as per se breaches – if the conduct is engaged in it is automatically 

unconscionable – and factors on the grey list are presumed to be unconscionable and the 

impugned party would have to rebut this presumption. As noted in the previous 

paragraph, given the diversity of instances which could theoretically at least, be 

regarded as unconscionable, this would place too heavy an onus on business. 

4. Examples and/or presumptions – issues for the onus of proof 

The suggestion that the conduct in the examples, or presumptions, as the case may be, 

will be presumed to be unconscionable is interesting for three reasons. Firstly, it must 

be considered how the examples/presumptions will be drafted: to be specific enough to 

avoid capturing too much legitimate conduct, especially if a business bears the onus of 

explaining its behaviour, yet wide enough to avoid skilful avoidance of the provision. 

Secondly, the issue of how the presumption of unconscionability could be drafted 

should be considered as well as a consideration of any effect on the evidential and legal 

burden. Finally, in the circumstances of such a presumption, it is suggested a statutory 

defence should be made available for business; or, perhaps, a safe harbour provision 

where certain types of conduct can be authorised.165 Similar considerations are raised 

regarding presumptions alone or in combination with examples. These issues will be 

considered in the ensuing discussion. 

(a) The Use of Examples in Legislation  

Examples are intrinsic, explanatory materials which can be used to assist 

interpretation.166 Examples can be utilised is several ways167 including the illustration 

 

165 Professor Zumbo has suggested this approach in relation to unfair contract terms.  

166 See generally Brooks v FCT (2000) 100 CLR 117, 134–136.  

167 Definition sections: to illustrate the operation of difficult or complex provisions; to explain legal 
concepts in lay terms, help explain formulas, signpost or cross refer one Act to another Act. P 
O’Brien, ‘Use and Misuse of Examples’ (Paper delivered at the CALC Conference, Melbourne, 
April 2003). 



373 | P a g e  

 

                                                

of difficult or complex provisions,168 as would be the case with Section 51AC. Section 

15AD Acts Interpretation Act 1901 (Cth)169 specifically addresses the impact of 

examples. The provision stipulates that where an Act includes an example of an 

operation of a provision, the example shall not be taken as exhaustive170 and if the 

example is inconsistent with the provision, the provision prevails.171 The purpose of 

s15AD is to illustrate, but not alter, the meaning of the substantive provisions.172 

Nevertheless, it is worth noting that in some cases examples may be intended to have 

some substantive effect173 and perform a role analogous to an inclusive definition.174  

The Committee noted that there was a ‘growing trend’ to insert notes and examples into 

legislation: a measure which assisted the courts and the parties to better understand the 

effect of statutory provisions. For the most part, though, the examples utilised in many 

Australian statutes are confined to definitions, cross referencing and explaining 

formulas.175 Explanations of legal concepts in lay terms are also a feature of many Acts 

and Regulations.176  

 

168 Ibid. 

169 Acts Interpretation Act 1901 (Cth), s15AD; Legislation Act 2001 (ACT), ss 126(4), 132; Acts 
Interpretation Act 1954 (Qld), s 14(3); Interpretation of Legislation Act 1984 (Vic), ss 36(3A), 36A. 

170 51AD(a). 

171 S51AD(b). Section 51AD should be compared with s 36A(1) Interpretation of Legislation Act 1984 
(Vic), which gives an example of primacy over the operative provision. 

172 Statutory Interpretation for Drafters <http://www.pcc.gov.au/pccconf/papers/8-Paul-Lanspeary.pdf> 
30 April 2009 [50]. 

173 Ibid. 

174 Ibid. 

175For example, in A New Tax System (Goods and Services Tax) Regulations 1999, Regulation 40–5.11 
refers to the term ‘financial supply’ and Regulation 40–5.12 refers to occurrences which are not 
financial supplies. A schedule is provided for both terms which provide the relevant examples. 
However, these are easily discerned – they are or they are not – there is no question of degree. 

176 O’Brien, above n 167 citing s 34(3) Duties Act 2000 (Vic).  
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There is a considerable difference between the uses of examples in an administrative or 

mathematical sense and illustrating the operation of a complex provision involving 

value judgments, as would be the case with Section 51AC. Formulating effective 

examples which are indicative of the kind of conduct the legislation is designed to curb 

but which do not ‘catch’ too much legitimate commercial conduct in their wake 

promises to be a difficult task.  

To illustrate this assertion it is useful to refer to the submission by the National 

Association of Retail Grocers of Australia (NARGA). The submission caught the 

attention of the Committee through its suggestion of 12 examples of what it saw as 

‘practices that exploit the “bargaining power” between the particular supplier (the 

smaller business) and the major chains’. The examples included contractual terms that 

unduly advantage the larger party, a factor that has forced the minor party to accept 

disadvantageous terms and evidence that suggests a contractual agreement would have 

been made on different terms. All the examples included a precondition of a significant 

difference in negotiating and bargaining power. 

One of the factors suggested by NARGA was a consideration of the presence of a factor 

or factors that have either directly or by implication forced the minor party to accept 

terms that are disadvantageous. This could arguably range from simply entering into a 

standard commercial agreement where invariably the weaker party is subject to some 

disadvantageous terms,177 to, for example, a Berbatis-style situation where a landlord 

refused to renew a lease unless the lessee discontinued a legitimate legal claim against 

the lessor.178 In most circumstances, any allegation of unconscionable conduct 

regarding the first instance would be quickly disregarded. However, the Committee 

proposed that the examples be regarded as unconscionable unless evidence was adduced 

to the contrary. Therefore, subject to the comments regarding the onus of proof below, 

the breadth of the examples could undermine the operation of the provision. If the 

 

177 Similar comments can be made about another of the suggested examples: the presence of terms (or in 
cases where terms are not set out, practices or outcomes) in an agreement that unduly advantage the 
larger party and could be shown to be the result of the difference in bargaining power.  

178 If, indeed, after the High Court decision such conduct would ever be regarded as unconscionable. 
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examples are too broad, allegations of unconscionable conduct could be made in too 

many circumstances, thus clogging the dispute resolution channels and undermining the 

position of legitimate cases. 

If examples are utilised they need to be specific enough to avoid too many instances of 

acceptable commercial conduct caught but of sufficient scope to catch the potentially 

infinite examples of unconscionable conduct in a commercial transaction. Although the 

list would (presumably) not be exhaustive, the rationale behind the inclusion of the 

examples seems to be to alert the courts to instances which the Committee regards as 

requiring attention under the legislation. 

When considering the potential use of examples, it may be useful to examine the 

approach in the UK to guidance on unfair contract terms.179 While, clearly, providing 

examples of unconscionable conduct is different to and likely far more difficult than 

identifying whether the content and effect of a contractual term is unfair, there are 

enough similarities to render the framework instructive. In the case of unconscionable 

conduct there are a myriad of possible instances where a contractual term could be 

regarded as unfair. A question of degree will be involved, with some types of provision, 

in the circumstances, being permissible and others not. The UK guide list of unfair 

terms is long and comprehensive, and stresses that variations on the prohibited terms 

with the same practical effect will be regarded as unfair. Investigations of unfair 

contract terms, and unconscionable conduct both involve concepts of inequality of 

bargaining power, detriment and duties of good faith. 

The Unfair Terms in Consumer Contracts Regulations 1999 (UK) (the Regulations) 

give effect to the EU Directive on Unfair Terms in Consumer Contracts.180 The 

Regulations provide a cause of action which may render an unfair term unenforceable 

 

179 Examples will be provided in the text of unfair contract terms provisions of the new Australian 
Consumer Law. As yet, there has been no indication that guidance similar to that issued by the OFT 
will be provided.  

180 (Council Directive 93/13/EEC of 5 April 1993 Unfair Terms in Consumer Contracts (European 
Council)). 
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and provide a list of illustrations of unfair and potentially unfair contract terms.181 

Schedule 2 illustrates the meaning of ‘unfairness’ by listing terms which may be 

regarded as unfair in 17 groups.182 It is a ‘grey’ list in that the terms listed are not 

necessarily unfair and banned outright,183 but there will be a strong presumption of 

unfairness if they ‘either have the same purpose or can produce the same result as terms 

in the “grey” list. They do not have to have the same form or mechanism.’184 A 

substantial document provided by the OFT provides guidance185 regarding fair and 

unfair terms. This guidance does not state the law, but the OFT’s view of how the law is 

to be interpreted.186  

If a list of examples were to be incorporated into the TPA, it could be structured along 

the lines of the the UK model with general forms of disputable conduct as headings 

followed by specific examples thereof. The factors in Section 51AC(3) and (4) already 

provide general guidance to the conduct targeted by the provision, and particular 

examples of impugned conduct under each of these categories could be provided. The 

 

181 Refer too to the unfair contract terms provisions of the Fair Trading Act 1987 (Vic).  

182 Groups 1 and 2: Exclusion and limitation clauses; Group 3: Binding consumers while allowing the 
supplier to provide no service; Group 4: Retention of payment on consumer cancellation; Group 5: 
Financial penalties; Group 6: Cancellation clauses; Group 7: Supplier’s right to cancel without 
notice; Group 8: Excessive notice periods for consumer cancellation; Group 9: Binding consumers to 
hidden terms; Group 10: Supplier’s rights to vary terms generally; Group 11: Right to change what is 
supplied; Group 12: Price variation clauses; Group 13: Supplier’s right of final decision ; Group 14: 
Entire agreement and formality clauses; Group 15: Binding consumers where the supplier defaults; 
Group 16: Supplier’s right to assign without consent; Group 17: Restricting the consumer’s 
remedies. 

183 As would be the case with a ‘black’ list. 

184 ‘Unfair Contract Terms Guidance: Guidance for the Unfair Terms in Consumer Contracts Regulations 
1999’ (OFT311), Office of Fair Trading September 2008, 10. <http://www.oft.gov.uk 
/shared_oft/reports/unfair_contract_terms/oft311.pdf> at 21 September 2009.  

185 Ibid. 

186 The Regulations should be consulted alongside the guidance. Ibid 9; Traders may simply refer to the 
guidance and realise their contracts do not comply and amend them accordingly. If there is doubt or 
a dispute, the term is examined by the Office of Fair Trading. Litigation has been surprisingly sparse. 
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examples in the ACCC publication ‘A Small Business Guide to Unconscionable 

Conduct’187 could be a useful starting point. 

The list of examples is likely to be long and no doubt controversial, especially given the 

proposal that the examples be regarded as unconscionable conduct unless evidence is 

adduced to the contrary. 

(b) Black and grey lists 

Another possibility is a reconsideration of ‘grey’ and ‘black’ lists. The black list could 

contain conduct which has already been found to be unconscionable: that is, it would be 

per se or presumed to be unconscionable unless the impugned party establishes 

otherwise. The grey list could indicate ‘suspect’ conduct or perhaps conduct which has 

been the subject of a s87B undertaking. This would be interesting in the Australian 

context as it appears the latest amendments to the Australian Consumer Law will 

remove the proposed ‘black list’ in relation to unfair contract terms. 

5. Do we need examples of conduct we know already is unsuitable? 

The Committee discussed ‘normal limits’ with reference to the type of conduct that 

society would tolerate. It was suggested that what was acceptable and what was not 

would be best identified by those involved in the various industries and that a more 

constructive path would be to encourage some standard setting by industry bodies. The 

Committee referred to a comment by Professor Horrigan that 

[w]e have not tried a lot of cooperative measures where we force the various parties to at 

least agree upon what are the things we can agree on that clearly are unscrupulous acts 

that no proper business would want to see tolerated in its industry. We do it in other areas 

like corporate governance where we put stakeholders together. There may be a need to 

put the stakeholders together and get them involved in some standard setting. 

 

187 Australian Competition and Consumer Commission, A Small Business Guide to Unconscionable 
Conduct (2005) AGPS, Canberra. <http://www.accc.gov.au/content/item.phtml?itemId=685576& 
nodeId=8b92c921bf2b22bc4611820b08bc5bdd&fn=A%20small%20business%20guide%20to%20u
nconscionable%20conduct.pdf> at 21 September 2009. 
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The logistics of obtaining agreement between industry groups can be dealt with briefly. 

The parties involved: franchisors and franchisees, retail tenants and landlords, have 

seemingly entrenched positions in many respects. There is dialogue between the groups, 

with varying degrees of success, but the reality is that the dialogue reaches a certain 

point in relation to what unconscionable conduct in Section 51AC does, or should, 

mean, and seemingly cannot progress. If such an approach was going to be successful, 

there would have been a meaningful ‘breakthrough’ by now. 

Unfortunately, the expert panel will have a thankless task. It will provide a repository 

for opposing views and make an effort to balance competing considerations, but the 

likelihood of reaching a meaningful consensus will be difficult indeed. Many instances 

of conduct which small business interests find objectionable are regarded as normal 

commercial practice by larger entities. It will be extremely difficult to obtain consensus 

on all but the most obvious instances of unconscionable conduct, – a rather pointless 

exercise because in all likelihood such instances could be addressed already. 

Aside from the reservations expressed above regarding the likelihood of agreement, 

anything that the industry comes up with are likely to be extreme examples, instances of 

conduct which would already be dealt with by the provision. It is not enough to focus on 

minimum standards: these are already readily identifiable. It is the blurred instances that 

are the problem, and about which guidance is required; and these are the instances 

where there will be the most disagreement and no likelihood of compromise. It may 

then be up to the panel of experts to decide for everyone what is acceptable and what is 

not  and then frame it so it is clear to the courts. 

6. The potential impact of the proposals on the onus of proof  

The Committee suggested that the examples be regarded as unconscionable conduct 

unless evidence was adduced to the contrary. Although such a presumption can be 

rebutted, the impact on the onus of proof for Section 51AC is potentially enormous. It 

seems, subject to the comments below, that such a provision would have a similar 
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operation to s51A of the TPA, so, at this stage it is instructive to briefly re-examine 

s51A.188  

Section 51A(1) provides that where a corporation makes a representation with respect to 

any future matter189 and the corporation does not have reasonable grounds for making 

the representation, the representation shall be taken to be misleading. The corporation 

will be deemed not to have had reasonable grounds unless it adduces190 evidence to the 

contrary.191 In this way, s51A casts the burden of proof on the representor, and if that 

burden is not discharged, a breach of the relevant norm of conduct is established by the 

applicant proving the representation as to the future matter and the fact that it did not 

come to pass.192  

This approach is similar to the Committee’s proposition. A certain form of behaviour 

listed in the examples will suggest that the conduct is prima facie unconscionable and 

the onus will shift to the person who has engaged in the conduct to adduce evidence to 

the contrary. Presumably the Committee will envisage more than simply adducing 

evidence, any evidence, to discharge the onus, so some standard needs to be identified. 

In the case of s51A the standard is reasonable grounds. Although the Committee gave 

no indication of a preferred standard, it seems appropriate that the person engaging in 

the allegedly unconscionable conduct would need to establish that the conduct was 

reasonable in the circumstances. 

 

188 Section 51A is an evidential provision which assists in the interpretation of Part V, Division 1 and Part 
IVA of the TPA. While s51A does not define a norm of conduct nor provide an independent cause of 
action, the provision facilitates proof in relation to a particular form of misrepresentation: those with 
respect to future matters.  

189 Note the discussion of ‘with respect to’ in Sykes v Reserve Bank of Australia (1998) 88 FCR 511 per 
Emmett J in dissent, and recently in Seven Network Ltd v News Ltd (2007) FCA 1062, [3113]. 

190 The word ‘adduce’ means ‘to bring forward in argument; cite as pertinent or conclusive’. Australian 
Securities and Investments Commission v Cyclone Magnetic Engines Inc [2009] QSC 58, [193]. 

191 S51A(2). Reasonable grounds are assessed at the time of the representation. Sykes v Reserve Bank of 
Australia (1998) 88 FCR 511. 

192 Phoenix Court Pty Ltd & Anor v Melbourne Central Pty Ltd (1997) ATPR (Digest) 46–179 per 
Goldburg J. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281998%29%2088%20FCR%20511
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%5b1997%5d%20ATPR%2046%2d179
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Therefore, a draft interpretation section could take the following form: 

INTERPRETATION OF SECTION 51AC 

 (1) For the purposes of this Section, where a corporation engages in disputable 

commercial conduct and such conduct is not reasonable in the circumstances, the conduct 

will be taken to be unconscionable. 

 (2) For the purposes of the application of subsection (1) disputable commercial conduct 

shall, unless the corporation adduces evidence to the contrary, be deemed to be 

unconscionable. 

The heading and the introductory words indicate the interpretation is relevant only to 

Section 51AC. Rather than make a reference immediately, the term ‘disputable 

commercial conduct’ should be utilised. The OED defines ‘disputable’ as ‘debatable or 

open to question’; utilising this term does not involve a value judgment at the initial 

stage: just a reference to the listed examples, which raises the possibility that such 

conduct will attract scrutiny. If the conduct coincides with an example, then the 

obligation to adduce evidence would arise. Reasonableness would seem to be an 

appropriate standard and would maintain consistency with s51A. 

(a) The evidential or legal burden? 

Having established that the disputable commercial conduct is deemed unconscionable 

unless evidence is adduced to the contrary, we must discuss the impact this would have 

on the onus of proof. 

In relation to s51A there has been debate as to whether the evidence adduced must 

satisfy the evidential193 or persuasive burden of proof.194 Bearing the evidential burden 

 

193 The evidential burden requires a party to adduce evidence which is ‘capable of being left to the jury or 
court’; S B McNicol and D Mortimer, Evidence (3rd ed, 2005, LexisNexis Butterworths, Australia) 
1.24. The litigant is obliged to produce sufficient evidence on a claim or defence to enable a judge to 
allow it to be presented to the fact finder in reaching the ultimate decision in the case: K Arensen and 
M Bargaric, Rules of Evidence in Australia (2005, LexisNexis Butterworths, Australia) para 2.1.  

194 ‘The legal burden refers to the obligation of a litigant ultimately to persuade the fact finder that certain 
facts which are essential to establishing a claim or defence are true, or suffer the consequence of 
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is far less onerous than satisfying the persuasive burden;195 therefore it is useful to 

examine the parliamentary intention behind the insertion of s51A into the Act and the 

judicial interpretation of the provision. Although the government’s original intention 

was to reverse the legal burden, this was rejected by Parliament because s51A applied to 

both civil matters and criminal prosecutions. It was concluded that the reversal of the 

persuasive burden could undermine existing rights. Although it seems the legislative 

intent at the time of passing the legislation was for s51A to reverse only the evidential 

burden, there have been instances of judicial disagreement. 

In summary, the cases which assert that the provision shifts the persuasive burden 

interpret the words ‘evidence to the contrary’ as meaning ‘evidence adduced by the 

person making the representation that, to the satisfaction of the Court, establishes that 

there were reasonable grounds for making the representation.196 In a case involving, for 

example, s52, a representor could avoid the deeming provision only by establishing on 

the balance of probabilities that there were reasonable grounds for making the 

representation.197 In comparison, cases favouring the evidential burden conclude that 

s51A(2) requires no more than for a corporation to go into evidence.198 A maker of a 

representation as to a future matter will be deemed not to have had reasonable grounds 

for making the representation unless it adduces evidence to the contrary.199 Although 

the matter remains unresolved, it seems the weight of authority establishes that the 

evidential burden is applicable. 
 

having the fact finder determine the claim or defence has not been proved.’ Arensen and Bargaric, 
above n 193 para 2.1.  

195 For a detailed discussion regarding this issue refer to P Gillies, ‘Misrepresentations as to Future 
Matters – Current Issues in Interpretation (2009) 17 Trade Practices Law Journal 25. 

196 Lewarne v Momentum Productions Pty Ltd [2007] FCA 1136, [82]. 

197 Ibid. 

198 This latter approach can be traced to the decision of Emmett J in Australian Competition and 
Consumer Commission v Universal Sports Challenge Ltd [2002] FCA 1276. Indeed, in McGrath v 
Australian Naturalcare Products Pty Ltd (2008)165 FCR 230, Allsop J noted at [192] that decisions 
which say, or may be taken as saying, that the legal or persuasive onus of proof is shifted to the 
representor by s51A(2), are wrong .Emmett J agreed with Allsop J.  

199 McGrath v Australian Naturalcare Products Pty Ltd (2008)165 FCR 230 per Emmett J. 

http://www.austlii.edu.au/au/cases/cth/FCA/2002/1276.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=165%20FCR%20230
http://www.austlii.edu.au/cgi-bin/LawCite?cit=165%20FCR%20230
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It would seem the same fate is likely to meet the unconscionability reversal. It is 

unlikely the government would reverse the legal onus. Such a measure would be 

extremely controversial and, arguably, go too far in redressing the imbalance between 

large and small businesses. However, the experiences of the past decade indicate very 

real problems in establishing that conduct in a commercial transaction is unconscionable 

and in redressing the imbalance. 

If, as is likely, such reference was to the evidential burden, the issue then becomes 

whether the adducing of any evidence to rebut the contention will relieve the landlord’s 

onus or whether something more is required. An important question which arises 

involving s51A, and would in Section 51AC if similar measures were adopted there, is 

whether s51A provides a defence to a representor.  

Case authority and academic opinion are divided on whether s51A provides a 

substantive defence or merely has evidential value.200 Professor Gillies suggests that the 

present law supports the view that s51A provides a substantive defence. If the 

representor establishes that it had reasonable grounds for making the future 

representation under consideration, it will be freed from liability under s51A and from 

liability under s 52.201 On the other hand, the provision may be of evidential value only, 

and once the onus is discharged the merits of the case are assessed separately.202 

 

200 Gillies, above 195. 

201Ting v Blanche (1993) 118 ALR 543, 552. 

202 To date there is no binding decision and comments on this issue have been obiter However, there have 
been frequent references in various judgments that s51A(2) is a ‘concession’ in favour of 
representors. For example, in Hatt v Magro [2007] ATPR 42–169 [38] it was noted that ‘it has been 
accepted that s51A(2),by negative implication, has the effect that, if a person adduces evidence that 
he or she had reasonable grounds for making a representation as to future conduct, then the 
representation will no longer be taken to be misleading.’ In comparison, reference should be made to 
the comments of C Lockhart in The Law of Misleading or Deceptive Conduct (2003, Butterworths, 
Australia) para 4.23:  

Dicta to the effect that statements as to the future which lie outside the ambit of s 51A are, for 
that reason alone, incapable of being misleading…appear, with respect, to be at odds with the 
express words of the provision…Rather, s 51A would appear to expand the range of promises 
and predictions which may contravene s 52, by providing for an additional, procedurally 
advantageous means of proof of breach... (footnotes omitted). 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281993%29%20118%20ALR%20543
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Recently in ACN 070 037 599 P/L v Larvik P/L,203 the Queensland Court of Appeal204 

seemed to favour the conclusion that s51A has evidentiary value only and does not 

operate as a complete defence.205 If this view prevails, a two-step process would be 

involved; the interpretation section, which would have evidential value only; and then, 

if the onus was discharged, an assessment as to the nature of the conduct. 

(b) But would this fix the problem? 

While the use of examples and the impact on the onus of proof appears to be an original 

approach to the perceived failures of Section 51AC, some caution is required. Just 

because conduct is listed in an example, and even if the onus of proof is reversed, unless 

the court’s view of what is appropriate in a commercial transaction softens, the eventual 

result may be no different to a result under existing provisions. To use the example of 

Berbatis again, a landlord may use leverage gained by its superior bargaining position 

to compel a tenant to agree to an unpalatable condition. The conduct would coincide 

with an example, the conduct would be presumed to be ‘disputable commercial 

conduct’/unconscionable conduct, and presumably the evidential onus of proof will be 

reversed. The landlord will be required to adduce evidence to rebut the presumption. If 

it can be established that the conduct is reasonable commercial practice (for example, 

the right of a landlord to impose whatever conditions it chooses on a tenant), the end 

result could be no different to the status quo. 

 

203 [2008] QCA 416. 

204 Per McMurdo P, White AJA and McMeekin J. 

205 Readymix Holdings International Pte Ltd v Wieland Process equipment Pty Ltd (No 2) [2008] FCA 
1480 (3 October 2008), [44] In ACN 070 037 599 P/L v Larvik P/L [2008] QCA 416, [108] it was 
noted: 

Section 51A deals with one of the two approaches earlier discussed to making a corporation 
liable for a misrepresentation concerning the future – it assists the claimant with its proof 
where the state of mind of a corporation is in issue. Here the corporation avoids a deemed 
finding that it engaged in misleading conduct if it adduces evidence that it had reasonable 
grounds for any representation made. That does not mean that the court cannot still find it did 
engage in misleading and deceptive conduct. It remains a question of fact to be determined on 
the whole of the evidence, the respondents bearing the onus. 
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(c) Principles 

The Committee also discussed the inclusion of a statement of principles in addition to or 

as substitution for the examples. The Committee was of the view that the principles 

would ‘fall somewhere between a list of examples and a broad overarching definition of 

“unconscionable conduct”’.206 It seems the Committee envisaged that the principles 

could be based on the NARGA suggestions, or even utilise the factors similar to those 

in Section 51AC(3). At 5.32, the Committee noted that, particularly in relation to a list 

of principles, there was much similarity to the factors already listed in Section 51AC (3) 

and (4). These factors were distinguished on the basis that, currently, the courts may or 

may not consider the factors. However, in the case of a statement of principles, the court 

would be obliged to consider the factors. If a principle was offended, the Committee 

noted that the court must find that unconscionable conduct has taken place or give 

reasons why this ruling should not be made.207 It is unclear whether this procedure is 

different from the suggested procedure in relation to the examples as there is no 

reference to evidence being adduced to the contrary – just that if the court does not 

agree that the conduct is unconscionable they must give reasons to do so. One assumes 

that there would be a consistency in approach, especially if both measures were 

contemplated. As discussed above, there would seem to be concerns about a blanket 

deeming of conduct as unconscionable. 

 

206 Issues Paper, 5.30.  

207 Issues Paper, 5.32.  
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7. Alternative approaches canvassed in the Issues Paper 208 

(a) More test cases 

The ACCC should adopt a dual approach to its enforcement of Section 51AC. Test 

cases are desirable for clarification of the law, deterrent effect and profile; but only a 

limited number of such cases can be pursued. While the almost constant 

recommendation for more test cases is obviously sound, the use of the s87B 

undertakings could be just as effective, or even more effective. The issues of time, cost 

and resources are minimised, but more conduct can be targeted; and seeking 

undertakings can dissuade conduct at an early stage. The OFT’s experience 

demonstrates the effectiveness of this approach. 

I believe that the guidance procedure used by the Office of Fair Trading with regard to 

the unfair contract terms provisions, in addition to the amendments to Section 51AC, 

would be beneficial. If the existing factors are utilised, the guidance could provide 

examples of conduct which has been regarded as unconscionable or that is likely to be 

regarded as unconscionable. This would have the effect of informing the interpretation 

of the section. It would not clog up the text of the Act with detail and would provide the 

ACCC with the ability to add to, refine or amend the guidance without the rigours of 

statutory amendment. 

(b) Section 87B undertakings 

Increased use of s87B undertakings would be beneficial, and again assistance can be 

gleaned from the UK’s experience with the unfair contract terms regime. To date there 

has been virtually no litigation in the UK regarding the unfair contract terms. The OFT 
 

208 Are there alternative ways in which the TPA’s unconscionable conduct provisions might be clarified, 
rather than through (or additional to) amendments to the law? For example, what would be the 
advantages and disadvantages of: 

 The publication of national guidance on unconscionable conduct by regulators under the 
Australian Consumer Law; 

 Increased use of s87B undertakings; or 
 Industry specific codes of conduct or specific provisions in industry codes relating to 

unconscionable conduct? 
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has short circuited the litigation process by dealing directly with businesses, pointing 

out that the practice is likely to be regarded as unfair; businesses tend to amend the 

disputed contract term or terms. 

(c) A retail leasing code 

A retail leasing code could be considered which incorporates provisions and examples 

specific to leasing transactions. The possibility of a retail leasing code has long been the 

subject of speculation. The Reid Report recommended the introduction of a Uniform 

Retail Tenancy Code209 to be submitted to the Council of Australian Governments with 

a view to the adoption of uniform retail tenancy legislation throughout Australia. The 

URTC would elaborate on conduct which, as well as outlining appropriate practices 

within the industry, would inform the courts of business conduct regarded as unfair and 

harmonise retail tenancy law in Australia. 

Since the Reid Report, the Trade Practices Act has been amended to incorporate Part 

IVB,210 which authorises the creation of prescribed industry codes via regulation.211 

Contraventions of an industry code are prohibited by Section 51AD of the Act and can 

be pursued by the ACCC or by private action. Remedies are available under the Act 

where a contravention has been proved. This provided the opportunity for the URTC to 

be introduced pursuant to the Trade Practices Act.212 However, the development of a 

URTC was derailed as, despite endorsing the findings of the Reid Committee, the 

Commonwealth government did not act on the recommendation. In 1999, the Joint 

Select Committee on the Retailing Sector released its report, Fair Market or Market 

Failure. Although the focus was the retail grocery industry, there was discussion 

regarding retail tenants, and the committee recommended that a mandatory UTC be 

 

209 Reid Report: Recommendation 2.1.  

210 Sections 51ACA,AD and AE.  

211 Trade Practices Amendment (Fair Trading) Act 1998 (No 36 of 1998) (22 April 1998). 

212 Pursuant to Section 51AE.  
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introduced.213 The Federal Government refused to act on this recommendation, stating 

that industry should ‘take ownership’ of self-regulatory schemes with minimal 

government involvement.214  

The Productivity Commission’s long-term view involves a consistent retail tenancy 

framework which, to a limited extent, recognises the ‘special’ circumstances of 

shopping centre leases. The proposed framework would regulate a general market for 

shopping centre and other retail leases through the operation of nationally consistent 

legislation and, in the case of shopping centre tenancies, of a code of conduct. 

The Commission’s view suggests that legislation should not distinguish to any great 

extent, between shopping centre and other retail and commercial leases. Presently, many 

parties may be subject to retail lease legislation who are not in shopping centres, 

whereas others, such as bulky goods warehouses, might find such safeguards beneficial 

but are excluded. The special circumstances of shopping centre tenancies would be 

addressed through a voluntary code of conduct for shopping centres. Legislation could 

be then made generally applicable to all forms of retail tenancy. With the special case of 

shopping centres addressed in this way, retail tenancy legislation could be amended to 

reduce the prescriptive regulation introduced specifically to address concerns involving 

shopping centre leases. It seems that in the Commission’s view, such provisions had not 

demonstrated efficient outcomes and, as the discrete circumstances of shopping centres 

would be dealt with in the code of conduct, the need for them had subsided. The 

 

213 The Joint Select Committee on the Retailing Sector, Fair Market or Market Failure? A Review of 
Australia’s Retailing Sector (August 1999, Canberra) <http://www.aph.gov.au/SENATE/committee/ 
retail_ctte/report/report.pdf> at 28 December 2009. 

Recommendation 5. The Committee recommends the drafting of a Retail Industry Code of 
Conduct by the Australian Competition and Consumer Commission in consultation with retail 
industry groups and other relevant parties for the purpose of regulating the conduct associated 
with vertical relationships throughout the supply chain. The Committee recommends that the 
Code of Conduct be a mandatory code, and should contain a precise form of dispute resolution, 
with the process of resolution clearly spelled out.  

214 Referring to ‘Prescribed Codes of Conduct: Policy Guidelines on Making Industry Codes of Conduct 
Enforceable under the Trade Practices Act’ (Hon Joe Hockey MP, Minister for Financial Services 
and Regulation, May 1999) <http://www.treasury.gov.au/documents/1126/HTML/docshell. 
asp?URL=05_enforcing.asp> at 30 December 2009. 
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Productivity Commission saw the adoption of the short- and medium-term 

recommendations as the building blocks for a consistent retail tenancy framework 

throughout Australia, referenced to nationally consistent model legislation. 

8. What should we do? 

Although some form of national legislation is generally recognised as desirable, the 

reality is that such reform will be difficult. At one extreme, all the States and Territories 

could agree on one form of legislation. This would no doubt ignite considerable debate 

as to which jurisdiction’s legislation, or parts thereof, would be the appropriate 

template. Even if such unanimity were to occur, maintaining the initial consistency 

would be difficult because all jurisdictions would retain the right to amend their 

legislation. At the other extreme is the controversial possibility that the States and 

Territories could relinquish their power to legislate on retail tenancy to the 

Commonwealth. Between these two extremes is the adoption of codes of conduct of 

varying potency.215  

Many arguments exist for and against each of these alternatives. Clearly, the most likely 

scenario is that the status quo is maintained with the possibility of greater 

harmonisation, such as that achieved recently in Queensland, New South Wales and 

Victoria. The likelihood of the States and Territories surrendering their constitutional 

powers to legislate in this area is slim. Codes of conduct have, arguably, procedural 

advantages over legislation – although the recent experience in the UK, where a trial 

 

215 Whether a harmonised system is achieved through a code or in another way, the path would be 
complex. A number of possible routes exist, being: 

 Amendment of the state acts to harmonise retail tenancy laws; 
 Adoption of codes of conduct in each state which complement the existing legislation; 
 A voluntary, self-regulatory code of conduct for the retail industry; 
 A voluntary code pursuant to the Trade Practices Act; 
 A mandatory code pursuant to the Trade Practices Act; 
 Industry specific Commonwealth legislation. 

Given recent developments in national consumer law and consumer credit law, it would seem 
uniform national legislation would also be a possibility and consistent with current federal 
government policy.  
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voluntary code of conduct was found wanting,216 does suggest that a leasing code, 

particularly of a self-regulatory or voluntary nature, may be ineffectual. 

 

216 See generally N Crosby, C Hughes and S Murdoch, ‘Monitoring the 2002 Code of Practice for 
Commercial Leases’ (2005, Office of the Deputy Prime Minister) <http://www.henley.reading.ac.uk 
/rep/leasefinal.pdf> at 30 December 2009. 
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VI. BACK TO THE FUTURE: THE IMPACT OF UNFAIR CONTRACT 

TERMS LEGISLATION AND WHETHER, AND TO WHAT EXTENT, WE 

SHOULD LEGISLATE AGAINST UNFAIR CONDUCT IN RETAIL 

LEASING TRANSACTIONS 

The entrusting by the legislature to the judiciary of responsibility for developing the law 

within broadly stated guidelines is commonplace and has become more so over recent 

decades. It reflects the complexity of our society and the infinite variety of individual 

circumstances.1 

Courts and scholars often...focus on the policy of protecting freedom of contract. In so 

doing, they ignore competing policies...These policies include promoting justice and 

fairness in social relations.2  

It may well be that a coordinated national approach is needed to create a new norm of 

ethical conduct in business to business transactions in Australia.3 

A. Introduction 

This chapter considers unfairness from two topical perspectives relevant to s51AC’s 

perceived shortcomings. First, given the debate surrounding the imminent introduction 

of unfair contract terms legislation into the TPA, the chapter will consider the efficacy 

of extending these provisions to retail leasing transactions. Second, the chapter will 

 

1 R S French, ‘Judicial Activism – The Boundaries of the Judicial Role’ Law Asia Conference 2009, Ho 
Chi Minh City, Vietnam, 10 November 2009 <http://www.hcourt.gov.au/speeches/frenchcj/ 
frenchcj10Nov09.pdf> at 20 November 2009; R S French RS, 'Judicial Activists – Mythical Monsters?' 
(2008) 12 Southern Cross University Law Review 59. 

2 M R Cohen, ‘The Basis of Contract’ (1933) 46 Harvard Law Review 553, 578. 

3 Senate Economics Committee, Trade Practices Amendment (Australian Consumer Law) Bill 2009 
[5.55] <http://www.aph.gov.au/senate/committee/economics_ctte/tpa_consumer_law_09/report/ 
index.htm> at 30 November 2009. 
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examine the pivotal recommendation to emerge from the Reid Report,4 the 

incorporation of a legislative prohibition of unfair conduct in the TPA. The chapter 

concludes that although extension of the unfair contract terms legislation to retail leases 

would be desirable, albeit unpopular with some sections of business and the legal 

profession,5 such an innovation would be unlikely to go far enough. The problem is not 

so much with the terms of the leases themselves but with the conduct associated with 

the lease’s performance. Therefore, the next step is to introduce a prohibition of unfair 

conduct. This will, finally, introduce the measures recommended in the Reid Report and 

provide an opportunity for the law meaningfully to address business conduct issues in 

the retail leasing relationship.  

Before examining these issues, it is necessary to address an argument which seeks to 

dissuade the legislature from extending such innovations beyond consumer contracts to 

all contracts, including business to business contracts. This argument has been utilised – 

persuasively and successfully – on numerous occasions, and will be used again to meet 

any proposal to extend the operation of the unfair contract terms provisions of the TPA 

or to introduce an unfair conduct provision which is applicable to business. The 

argument is, of course, that small businesspersons are just that – businesspersons – and 

therefore are better resourced and informed than consumers and can bargain on an equal 

footing with other businesses; ‘softer’ laws available to protect consumers are not 

necessary because ‘businesspersons’ can protect their own interests. In this view, all 

businesspersons are swept into a class of ‘equals’ in a manner reminiscent of the 

commercial bargains in the classical period. This part of the chapter will discuss the 

folly of this view and its unrealistic nature in today’s economy.  

 

4 House of Representatives Standing Committee on Industry, Science and Technology, Finding a 
Balance: Towards Fair Trading in Australia (May 1997) (Reid Report). 

5 Recall the responses to the Commonwealth government proposal that the provisions be extended to 
small business transactions.  
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B. Small Business and Consumers 

Modern courts recognise that the signer may be theoretically and technically a merchant 

but functionally a consumer in terms of education, business acumen and experience.6  

1. Role and classification of small business as compared to consumers - Is 
this appropriate today? 

Traditionally, consumers and businesses are divided into separate, seemingly mutually 

exclusive categories. Business can, somewhat unhelpfully, be divided into the loose 

categories of large and small and sometimes SMEs (small-medium enterprises).7 

Generally the law is not so discerning. Due to its commercial character, small business 

is placed in the ‘arms-length’ category of commercial transactions; no matter what the 

business’s size or the education and experience of the proprietors. On the other hand, 

consumers are afforded special protections whatever their knowledge and experience; 

these protections are generally unavailable to business, including small business.8 

 

6 Germantown Mfg Co v Rawlinson 341 Pa. Super 42 491 A.2d 138, 146 n5 (1985); J E Murray Jr, ‘The 
Standardized Agreement Phenomena in the Restatement (Second) of Contracts’ (1982) 67 Cornell 
Law Review 735, 778- 779; J P Mallor, ‘Unconscionability in Contracts between Merchants’ (1986) 
40 Southwestern Law Journal 1065, fn 116. 

7 The Australian Bureau of Statistics (ABS) uses the following classifications: 

 Small businesses. These are businesses which have less than 20 employees. They include:  
 non-employing businesses, in which one person or two or more partners work, but there 

are no employees. People who work in these businesses are referred to as ‘own account 
workers’.  

 micro businesses, which employ less than five people, including non-employing 
businesses.  

 Medium businesses. These are businesses which have between 20 and 199 employees. 
 Small and medium enterprises (SMEs). These are all businesses which have less than 200 

employees. 

Source: ABS: Small Business in Australia 2001, updated 3 July 2008. <http://www. 
ausstats.abs.gov.au/Ausstats/subscriber.nsf/0/C639A01ED725ADABCA256C54000336D1/$File/13
210_2001.pdf> at 9 Jult 2009. 

8 For example the Contracts Review Act 1980 (NSW) and National Consumer Credit Protection Act 2009 
(Cth).  
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Many small business people exhibit characteristics more akin to a consumer than to an 

experienced commercial party, and the classical ‘one size fits all’ caricature9 of 

commercial parties should be disregarded once and for all. Commercial transactions, 

particularly those involving small business, should be subject to the same protections as 

consumers. In this respect, the provisions of the unfair contract terms legislation should 

extend at least to small business, including applicable retail lessees.  

My proposal is at variance with the recent conclusions by the Productivity Commission 

that certain protections afforded to retail tenants should be minimised and that an unfair 

conduct provision applicable to retail leasing transactions is unnecessary. The 

Productivity Commission also concluded that the divergent legislative treatment of 

retail leases in comparison to other forms of commercial lease could not be justified in 

an economic sense.10 My proposal also contradicts the view ultimately adopted by the 

Commonwealth in deciding not to extend the unfair contract terms legislation to 

business-to-business transactions.11 

One of the major impediments to the operation of the unconscionable conduct 

provisions in the TPA is that small businesses are treated in the same way as 

commercial parties of far greater size, resources and, often, business acumen.12 Section 

51AC was one of the few provisions which distinguished between business sizes and, to 

an extent, power. Although the monetary threshold was unwieldy, it did highlight the 

 

9 R Bigwood, ‘Curbing Unconscionability: Berbatis in the High Court of Australia’ (2004) 28 Melbourne 
University Law Review 203, 204: ‘Instead, and in contrast with Kirby J’s approach, their Honours 
proceeded upon an overly caricatured conception of free competitive bargaining enterprise’. See too 
215. 

10 The Productivity Commission’s suggested approach is to treat all commercial leases alike and address 
matters peculiarly affecting retail tenancy in a code. This is indicative of a view that the differences 
between retail leases and other commercial leases are not significantly divergent to justify legislative 
intervention. Final Report [5.5–5.6]. 

11 Senate Economics Committee, Trade Practices Amendment (Australian Consumer Law) Bill 2009, 
above n 3.  

12 For example, this comment from the SCCA is typical: ‘businesses, unlike consumers, have sufficient 
knowledge of the contracting subject matter, have access to legal and other specialist advice and 
have sufficient bargaining power to resolve these matters without intervention by government.’ Ibid 
5.10. 
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fact that small businesses require protections when dealing with larger counterparts. The 

removal of the monetary threshold is problematic, as s51AC will no longer be identified 

as a provision aimed at the ‘special’ needs of small businesses in their dealings with 

larger corporations. My concern is that the provision will be utilised, mostly 

unsuccessfully, in proceedings between larger entities,13 a development which may see 

traditional views regarding the commercial relationship solidified in relation to s51AC.  

2. The infinite variety of small business owners  

Transactions between business entities are rarely set aside, even under s51AC. In 

Berbatis, which admittedly was brought under s51AA, the consensus in the majority 

was that the lessee was a businessperson, hard deals were done in commercial 

transactions and it was not unconscionable for the landlord to make the grant of a new 

lease subject to a condition that the lessees cease a valid legal action. Similar views are 

adhered to in many discussions of s51AC. 

But small business owners are drawn from diverse backgrounds and, as is the case with 

the general public, levels of business and personal experience, financial liquidity, 

education and literacy vary. The scale even of small businesses varies markedly, from 

one-person operations often conducted from home to larger enterprises with several 

employees. Recently, the meaning of ‘small business employer’ has been described for 

the purposes of the Fair Work Act 2009 (Cth)14 as an employer with fewer than 15 

employees at a particular time.15 Small business is also inclusive of groups which, in 

 

13 Jefferson Ford Pty Ltd v Ford Motor Company of Australia Limited [2008] FCAFC 60; The Bell Group 
Ltd (in liquidation) v Westpac Banking Corporation (No 9) [2008] WASC 239. 

14 No. 28 of 2009. 

15 Small businesses are businesses in the private sector which employ less than 20 people. Nearly half do 
not employ other people. They are in all industries, but agricultural businesses are not normally 
included in small business statistics. Small businesses are generally considered to have the following 
characteristics: 

 they are independently owned and operated; 
 they are closely controlled by owners/managers; 
 decision-making is principally done by the owners/managers; 
 the owners/managers contribute most if not all of the operating capital. 
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some circumstances, are marginalised from the wider workforce, such as example 

women16 and migrants.17  

(a) Small business experiences and failure – the United States and Australia 

A considerable amount of research has been undertaken in the United States regarding 

the dangers of classifying businesses too generally, the composition, experience and 

resources available to small business18 and the causes of small business failure.19 This 

research is relevant to a consideration of small business in Australia.  

(b) Garvin’s simplifying divides 

Professor Garvin has stated that that the law is ‘rife with simplifying divides’20 such as 

legal (criminal or civil law), subject (contract or tort) and ‘status driven’ dichotomies.21 

The latter classification cuts across legal lines such as consumers and business, small 

 

ABS: Small Business in Australia 2001 Catalogue no. 1321.0.  

In June 2006, 92% of all small business operators conducted one business, 6% operated two 
businesses and 2% operated three or more businesses: Characteristics of Australian Business 2006 
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/0/E49E3B4DC3595C92CA2568A900139377?Open 
Document#SELECTED> at 9 July 2009. 

16 In June 2006, 68% of small business operators were male and 32% were female: ibid.  

17 In June 2006, 71% of all small business operators were born in Australia, with the remaining 29% born 
overseas.  Ibid. 

18 In the US literature, such businesses are often referred to as ‘mom and pop’ enterprises: United States 
v. Von’s Grocery Co., (1966) 384 U.S. 270, 288 per Stewart J. dissenting; J Wright, 
Comment, ’Von’s Grocery and the Concentration-Price Relationship in Grocery Retail’ (2001) 48 
UCLA Law Review 743, 752, 773; B A Blum, ‘The Goals and Process of Reorganizing Small 
Businesses in Bankruptcy’ (2000) 4 Journal of Small & Emerging Business Law 181, 188 ; L E 
Nagle, ‘E-Commerce in Latin America: Legal and Business Challenges for Developing Enterprise’ 
(2001) 50 American University Law Review 859, 901. 

19 L T Garvin, ‘Small Business and the False Dichotomies of Contract Law’ (2005) 40 Wake Forest Law 
Review 295.  

20 Ibid 295. 

21 Ibid 295. 

http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=0294808328&rp=%2ffind%2fdefault.wl&DB=780&SerialNum=1966131570&FindType=Y&ReferencePositionType=S&ReferencePosition=288&AP=&spa=UWestAust-2003&rs=WLAU10.02&ifm=NotSet&fn=_top&sv=Split&mt=WorldJournals&utid=7&vr=2.0&pbc=EDB8B246
http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=0294808328&rp=%2ffind%2fdefault.wl&DB=780&SerialNum=1966131570&FindType=Y&ReferencePositionType=S&ReferencePosition=288&AP=&spa=UWestAust-2003&rs=WLAU10.02&ifm=NotSet&fn=_top&sv=Split&mt=WorldJournals&utid=7&vr=2.0&pbc=EDB8B246


398 | P a g e  

 

                                                

and ‘big’ business22 and consumer and commercial transactions.23 Garvin concludes that 

attempts to merge categories can be difficult and artificial. Even where to, and how to, 

identify a ‘divide’ within a category can be perplexing. Leases are a good example of 

this quandary. Leases may be generally identified as a form of real property to 

distinguish them from other interests in real property such as easements or mortgages, 

or to distinguish between interests which amount to a proprietary interest (leases) and 

those which do not (a licence). On the other hand, leases can be examined under the 

classification of real property and/or contracts, or according to the nature of the 

premises (residential or commercial), the nature of the transaction 

(consumer/commercial) or, within the latter classification, according to whether they are 

retail, office or some other type of commercial lease.  

There is no doubt such classifications are useful; the problem arises when those 

classifications become so generalised that they effectively become caricatures.24 In such 

a case, the classification attracts a particular perception and is deemed to have certain 

characteristics. This affects the legal perspective from which a court proceeds. An 

example of this comes from Berbatis where the majority of the High Court approached 

the relationship between the landlord and the tenants as being on an equal legal footing, 

as both were commercial parties. Gleeson CJ concluded that that the tenants had no 

legal entitlement to a new lease, and as such a disability routinely affects tenants at the 

end of a lease term, it could not be said to be a ‘special’ disadvantage25 in the sense 

known to equity. Gummow and Hayne JJ acknowledged that the tenants were in a 

vastly inferior bargaining position when compared with the landlord, but considered 

they were not under a disabling condition which affected their ability to make a 
 

22 Ibid 295-296. 

23 Ibid 295-296. 

24 Ibid; and recall Bigwood, above n 9. 

25 (2003) 214 CLR 51, [15]: ‘They were at a distinct disadvantage, but there was nothing “special” about 
it. They had two forms of financial interest at stake: their claims, and the sale of their business. The 
second was large; as things turned out, the first was shown to be relatively small. They had the 
benefit of legal advice. They made a rational decision, and took the course of preferring the second 
interest. They suffered from no lack of ability to judge or protect their financial interests. What they 
lacked was the commercial ability to pursue them both at the same time.’  
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judgement as to their own best interests. Callinan J responded in terms of commercial 

choice:26 the tenants had a choice, to accept the unpalatable terms but secure the lease 

renewal, or to not accept and be unable to sell the business. The landlord was, in 

Callinan J’s view, merely insisting on its legal rights and could not be considered 

unreasonable or unconscionable.27 In this respect the High Court’s approach can be 

likened to Garvin’s discussion of the ‘rational actor’ model.28 

Professor Bigwood is critical of the High Court’s approach: 

I criticise the majority judges’ rather perfunctory handling of the facts of the case, which 

was made worse by their failure to link the elements of unconscionable dealing to a 

sophisticated conceptual account of interpersonal exploitation in market exchange 

contexts.29  

The judgement classified the parties as commercial parties and nothing more. This 

cannot be regarded as satisfactory, and such a decision puts into stark relief the 

objectives of the Reid Committee and its concerns as to the shortcomings of s51AA. 

The unfair conduct the Reid Report regarded as requiring remedy occurred because the 

relationship between large and small businesses lends itself to ‘interpersonal 

exploitation in a market context’.30 

 

26 ‘Whenever parties are in a business relationship with each other and they fall out over an aspect of that 
relationship, it will generally not be unreasonable or indeed unconscionable for them to seek to insist 
upon their legal rights, or to require that one party give up some right in exchange for the conferral 
of a new right upon that party...there is nothing special about a situation in which a tenant without an 
option is anxious to obtain a fresh lease, and the landlord, conscious of that anxiety, utilizes it to 
obtain a business advantage, whether by way of a higher rent or otherwise.’ (2003) 214 CLR 51 [38].  

27 Ibid.  

28 Garvin, above n 19, 324. 

29 Bigwood, above n  9. 

30 Bigwood, above n 9.  
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3. Chamber 3 merchants – Abril’s acoustic segregation. 

As in Australia, business people or ‘merchants’31 under the Uniform Commercial Code 

(UCC) are assumed to have a high level of business knowledge. Equivalent skills, 

understanding and experience are imputed to all persons so classified. As discussed in 

Chapter 4, Abril distinguishes between Chamber 2 and Chamber 3 merchants:32 

‘Chamber 2’ is comprised of ‘experienced business owners, educated Anglophones with 

Internet access, and those with the financial wherewithal to obtain legal counsel’ and 

‘Chamber 3’ of persons with ‘limited access to education, business and contract-related 

information.33 Under the UCC, a Chamber 3 merchant will be regarded as having the 

same qualities as a Chamber 2 merchant, when often this is clearly not the case; the law 

is said to contribute to this inequity because, in Abril’s view, it does not ‘explicitly 

recognise the existence of, particularly, the disadvantages of Chamber 3 merchants’.34 

While Abril’s research is focused on the most disadvantaged small businesspersons, she 

is careful to note that a person can be classified as a Chamber 3 merchant if there is 

evidence of only one of the criteria.35 In several interviews conducted for the purposes 

of this thesis, even persons who would probably be described as Chamber 2 merchants 

 

31 U.C.C. § 2-104(1) (2004) (1) ‘Merchant’ means a person who deals in goods of the kind or otherwise 
by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods 
involved in the transaction or to whom such knowledge or skill may be attributed by his employment 
of an agent or broker or other intermediary who by his occupation holds himself out as having such 
knowledge or skill... 

(3) ‘Between merchants’ means in any transaction with respect to which both parties are chargeable 
with the knowledge or skill of merchants. 

32 I acknowledge that here I am not heeding Professor Garvin’s warning regarding the dangers of such 
classifications.  

33 P S Abril, ‘“Acoustic Segregation” and the Hispanic Small Business Owner’ (2007) 10 Harvard Latino 
Law Review 1 at 3–4. These may include ‘non-English speakers, recent immigrants, the unschooled, 
the illiterate, and those that cannot pay for legal or business services’. Members of Chamber 3 
receive little information about normative information and conduct rules. 

34 Ibid. 

35 Ibid.  

http://au.westlaw.com.ezproxy.library.uwa.edu.au/find/default.wl?vc=0&ordoc=0332214493&rp=%2ffind%2fdefault.wl&DB=1000042&DocName=MAST106S2%2D104&FindType=L&AP=&spa=UWestAust-2003&rs=WLAU9.06&ifm=NotSet&fn=_top&sv=Split&mt=126&vr=2.0&pbc=19D960EC
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had experienced unfair business conduct which impacted adversely on their business.36 

It is unhelpful to suggest that such a divide does not exist in Australia. The Dukemaster 

decision demonstrates the disadvantages experienced by tenants with language, 

information and/ or financial limitations in comparison to their landlords. The situation 

is Dukemaster is not unique and will reoccur.37  

(a) Small business failure 

In most cases, the future of a small business rests on the managerial expertise of an 

individual or small group of owners. Despite contentions from large business, many 

small businesses simply cannot afford the accounting, financial and legal advice which 

larger concerns take for granted.38 This issue has been the subject of considerable 

research in studies of small business failure in the United States. The findings are 

summarised by Blum, who notes: 

The picture painted by these studies portrays the prototypical small business failure as an 

owner-managed enterprise, operating on a small scale, living from hand-to-mouth and 

struggling to make a profit from a position of disadvantage in the market. There is some 

indication that an appreciable percentage of small business failures involve start-up 

enterprises, but one must be cautious not to exaggerate the role played by the immaturity 

of the business. It seems reasonable to assume that a new business, struggling to enter the 

market under the control of management that may lack experience, and is 

undercapitalised, would be most vulnerable to failure.39 

 

36 Interview P 5: ‘I like to think I was pretty experienced, you know, seen it all, but nothing prepared me 
for this. They (centre management) were impossible to deal with. They were under pressure but 
that’s not our fault – we were just trying to run a business.’  

37 Interestingly, prior to the Dukemaster decision, my interviews had revealed problems with tenants in 
food courts for the same reasons discussed in Dukemaster. This problem is not unique to the 
Paramount Centre.    

38 I S Sreenivas, ‘Battling Odds to Survive in Risky Fields’ (1997) Business Journal 25; R Chaganti et al, 
‘Predictors of Capital Structure in Small Ventures’ (1995) 20 Entrepreneurship Theory and Practice 
7.  

39 B A Blum, ‘Goals and Process of Reorganizing Small Business in Bankruptcy’ (2000) 4 Journal of 
Small and Emerging Business Law 181, 188; B D Morant, ‘Quest for Bargains in an Age of 
Contractual Formalism: Strategic Initiatives for Small Businesses’ (2003) 7 Journal of Small and 
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Such commentary does not fit the mould of the savvy small businessperson trumpeted 

by the business lobby. Jane P Mallor notes that the rate at which small businesses fail 

rebuts the presumption that all business people are knowledgeable, competent and 

experienced.40 The failure rate for small retail businesses, particularly in shopping 

centres,41 is in line with the national average.42 On the face of it, this is the case too in 

relation to retail tenancy with the Productivity Commission finding: entry and exit of 

retail businesses is not exceptional compared with other service activities. The survival 

of retail businesses in shopping centres is in line with survival rates of retail businesses 

elsewhere.43  

This does not negate the necessity to consider the characteristics of small businesses and 

the inequalities which may befall them in their dealings with bigger businesses. 

Moreover, while the statistics can be persuasive the fact that a tenant perseveres and 

 

Emerging Business Law 233, 234; E Warren and J L Westbrook, The Success of Chapter 11: A 
Challenge to the Critics’ (2009) 107 Michigan Law Review 603; L R Gaskill, ‘A Factor Analytic 
Study of the Perceived Causes of Small-business Failure’ (1993) 31 Journal of Small Business 
Management 18, 18; J Watson and J E Everett, ‘Do Small Businesses Have High Failure Rates?’ 
(1996) 34 Journal of Small Business Management (1996); D R Korobkin, ‘Vulnerability, Survival 
and the Problem of Small Business Bankruptcy’ (1994) 23 Capital University Law Review 413.  

40 Mallor, above n 6, 1085-6.  

41 The Productivity Commission noted at 2.3, ‘across retail trade businesses of differing sizes (as 
measured by the number of employees), survival varies substantially…For example, over the period 
2003-04 to 2005-06, exit rates were substantially higher for those retailers that had no employees 
(ABS 2007a)’. Retailers in this category include small specialty shops operated by the owner. 
Productivity Commission 2008, The Market of Retail Tenancy Leases in Australia, Inquiry report no. 
43, Canberra. Hereafter referred to as ‘Final Report’. 

42 The Productivity Commission noted at page 57 of the Final Report: ‘‘Within shopping centres, the 
SCCA submitted that just over 85 per cent of retailers that were in a sample of centres in 2003 were 
still located in those centres in 2004 (submission no. 83, p. 57). This suggests an exit rate for those 
retailers of around 15 per cent – in line with the annual average rate of exit across all retail trade and 
service establishments...Furthermore, it is likely that only some of these exits represent business 
failure...At a broad level then, it is not apparent that the survival of Australian retailers, and hence 
churning of retail tenancies, is significantly different in shopping centres compared with elsewhere.’ 
The Productivity Commission concluded: [t]he stability of tenants is generally higher in the larger 
regional shopping centres (around 90 per cent per year) than in smaller centres (around 82 per cent 
per year).’  

Reported renewal rates of leases indicate some variability in the stability of tenancies between 
different centres. Ibid.  

43 Final Report, 35.  

http://au.westlaw.com.ezproxy.library.uwa.edu.au/result/result.aspx?ss=CNT&rp=%2fWelcome%2f126%2fdefault.wl&origin=Search&cfid=1&rlt=CLID_QRYRLT83701228735&n=8&eq=Welcome%2f126&method=TNC&query=%22SMALL+BUSINESS+FAILURE%22&srch=TRUE&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=WORLD-JLR&rlti=1&fmqv=s&service=Search&cnt=DOC&scxt=WL&rltdb=CLID_DB763701028735&ReferencePositionType=T&ReferencePosition=SR%3B9175&AP=&fn=_top&rs=WLAU9.04&ifm=NotSet&mt=126&vr=2.0&spa=UWestAust-2003&sv=Split
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absorbs the rental increase or takes a new lease on onerous terms does not mean that the 

business will not be affected adversely or that any associated unfair business practices 

should be ignored.44  

4. Reasons for recognising a ‘merging’ between consumers and some small 
businesses 

There are three reasons why the law should not strictly divide small businesses and 

consumers.  

(a) Small businesses are often an extension of a person’s domestic situation; the 

individuals cannot be separated from the business  

It can be difficult to separate small businesses from their owners in terms of mortgages 

and guarantees; indeed, it has been noted that in many respects small businesspersons 

resemble overextended consumers.45 The close relationship between the individual and 

the business means that such businesses may be more severely affected by everyday 

problems such as illness, marital discord and financial pressures.  

In the United States, it has been noted that the education levels of small businesspersons 

resemble those of the population at large rather than corporate managers.46 Similar 

comments apply to business experience. It seems to be forgotten, too, that because a 

person is a good businessperson in respect of their own trade or profession, this does not 

translate to being well versed in the nuances of business and the law. Nor can it be 

suggested that being in business should deprive participants of a right to fairness. 

Research by Leff and Mallor47 has noted how traditional notions of unconscionable 

 

44 Interview  P 20: ‘our problem was, we were damned if we did and damned if we didn’t. If we didn’t 
agree to the increase we would lose the business. If we did agree we would be flat out making ends 
meet. In the end we renewed but I don’t know how long we can keep going. I have put a few staff 
off but there is a limit to that.’  

45 Garvin, above n 19, fn 50.  

46 Ibid fn 70,71. 

47 Refer generally to Mallor, above n 6 and A A Leff, ‘Unconscionability and the Code – The Emperor’s 
New Clause’ (1967) 115 University of Pennsylvania Law Review 485, 531-533.  
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conduct have already been extended, and there is no reason why it should not cover 

groups or classes who are easily ‘duped’: it could thus extend to merchants.48 If it were 

to do so, it would be important to take account of the characteristics of the parties, the 

nature of the transaction and the type of unconscionability considered.49 Such views can 

be applicable to a standard of fairness.  

(b) Consistency 

In Australia, the importance of small business to the economy has been often 

discussed50 and is invariably used as an election platform. The need for protection of 

small businesses from the activities of larger enterprises has been the subject of the 

many inquiries, reports and legislative amendments discussed throughout this thesis. 

There is also a desire for legislation, particularly provisions within legislation, to be 

consistent.  

Given this, it seems strange that some provisions, for example unfair contract terms, 

will only provide protection for consumers when it has been recognised, in the forms of 

s52 and Part IVA, that there is clearly a need for small business protection from unfair 

business conduct. Unconscionable conduct has been a particular focus with two 

provisions (Sections51AA and 51AC) extending to business-to-business transactions. 

The prohibition of misleading or deceptive conduct is applicable to both consumers and 

businesses. There is no valid reason why the protection of the unfair contracts 

provisions and the unconscionability provisions should not apply consistently. Many 

contracts are used by both business and by consumers: for example mobile telephones. 

It defies common sense for a statute which promotes, inter alia, fair trading, to have the 

same contract subject to unfair contract terms provisions when a well educated, 

 

48 Mallor above n 6, 1086; M P Ellinghaus, ‘In Defence of Unconscionability’ (1969) 78 Yale Law 
Journal 575; M A Eisenberg, ‘The Bargain Principle and its Limits’ (1982) 95 Harvard Law Review 
241. 

49 Mallor ibid 1067. 

50 Leff, above n 47 493.  
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experienced consumer purchases the telephone, but not when a less experienced, small 

businessperson does.  

(c) A contemporary focus on conduct generally, not contracts or classifications.  

Others have commented, though with different purposes and using different methods, 

about the imperfect fit between contract doctrine and small-business status.51 Two of the 

largest challenges for small businesses are the competitive nature of a free market 

system dominated by large corporate entities and navigation of the requirements of 

contractual formalism.  

Those critical of merging business and consumer protections rely on arguments which 

are focused on formation of the contract and not on the course of the transaction itself. 

However, the TPA has always extended to conduct and permits a consideration of 

broader issues, beyond formation. Contracts scholars are recognising that examining the 

transaction rather than simply its formation is appropriate.52 Perhaps rather than focus 

on the negatively affected party, the emphasis should be on conduct. If the conduct is 

inappropriate, it should not matter to whom it is directed.  

5. The retail tenant 

Not all specialty tenants are afflicted with the problems outlined above. Many are large 

chains or experienced retailers with several shops. A feature of regional centres is a 

predominance of chains and ‘name’ stores, and it is becoming more likely that smaller 

businesses will be found in suburban centres. 

 

51 D B Audretsch, ‘The Dynamic Role of Small Firms: Evidence from the U.S’ (2002) 18 Small Business 
Economics 13; D K Robbins et al., ‘An Empirical Assessment of the Contribution of Small Business 
Employment to U.S. State Economic Performance’ (2000) 15 Small Business Economics 293.  

52 Recently, Roger Brownsword has been taking a similar ‘transactional’ view in relation to his 
discussions of good faith: ‘Regulating Transactions’ (2009) Paper delivered to the Consumer Law 
Conference, University of Manchester.  
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The archetypal small business is found in the food court or in a selection of smaller 

specialty businesses, such as gifts, card and party, and fashion accessories.53 The 

bargaining position of smaller specialty tenants is somewhat precarious. There can be 

many prospective tenants competing for floor space, particularly in desirable regional 

centres. Embryonic small businesses rarely have a ‘track record’, and landlords are 

reluctant to enter into a lease without evidence of experience or a business plan. Fit-outs 

are expensive– small businesses are less likely to be provided with incentives than the 

larger chains. There is less opportunity to negotiate terms. 

As in the small business instances discussed above, the cost of advice often results in 

the tenant cutting costs and forgoing legal advice. 

In this respect the retail tenant resembles a consumer, especially when there is little 

exposure to commercial and legal matters.  

In summary: 

 The distinction between consumers and small business is artificial; 

 The distinction effectively decrees one diverse group can be protected and 

another equally diverse group cannot; and 

 The law should not make arbitrary distinctions between like plaintiffs but 

instead focus on assessing the relevant standard of conduct. 

C. Unfair contract terms in retail leases 

1. Overview 

Legislation which prohibits unfair contract terms in consumer contracts has been 

introduced in many jurisdictions54 but the prospect of an extension to contracts between 

 

53 ‘Chain’ stores tend to dominate the larger regional centres. 

54 Part 2B Fair Trading Act 1999 (Vic). Section 32W provides that a term in a consumer contract is to be 
regarded as unfair if, contrary to the requirements of good faith and in all the circumstances, it 
causes a significant imbalance in the parties’ rights and obligations arising under the contract to the 
detriment of the consumer. Unfair contract terms are also prohibited in the UK, EU, Japan, Thailand 
and South Africa. Similar prohibitions exist in many states in the United States.  

http://www.austlii.edu.au/au/legis/vic/consol_act/fta1999117/s32w.html
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businesses causes concern about the potential impact on certainty in commercial 

transactions.55 On the other hand, such a development would provide an avenue for 

relief in instances of substantive unfairness.  

The next consideration is the potential impact on retail leases if the unfair contract terms 

(UCT) provisions in the proposed Australian Consumer Law (ACL) are extended to 

business-to-business contracts, and thus to retail leases; and whether such a 

development would enhance the tenants’ arsenal or whether tenants should persevere 

with s51AC, especially in light of the proposed inclusion of an explicit provision in Part 

IVA confirming s51AC’s application to substantive issues.56  

2. Why a prohibition on Unfair Contract Terms? 

Commentators have encapsulated the numerous valid economic and moral reasons for 

regulating unfair contract terms.57 While these discussions need not be repeated here, 

the principal rationales will be noted.  

(a) Relief from substantive unfairness 

At common law, contracts could be set aside where there have been instances of 

procedural unconscionability but not where the unconscionability is alleged to result 

 

55 E Start, Policy Development Officer, The Federation of Small Businesses, Workshop on Unfair 
Commercial Practices (22–23 January 2003) Session 3 – Unfair Competition and Consumer 
Protection; Standing Committee of Officials of Consumer Affairs Unfair Contract Terms Working 
party, Unfair Contract Terms – A Discussion Paper (January 2004) Chapter 5, ‘Possible Inclusion of 
Business to Business Contracts’. 

56 Recommendation 1, Senate Standing Committee on Economics, An Inquiry into the Need, Scope and 
Content of a Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade 
Practices Act 1974 (Cth) <http://www.aph.gov.au/senate/committee/economics_ctte/tpa_ 
unconscionable_08/report/report.pdf> 20 November 2009. See too Commonwealth Government 
Response to the Senate Standing Committee on Economics Report on the Need, Scope and Content 
of a Definition of Unconscionable Conduct for the Purposes of s51AC of the Trade Practices Act 
1974 (Cth) (5 November 2009) <http://www.treasury.gov.au/documents/1659/PDF/Government 
_response.pdf> at 27 November 2009.  

57 F Zumbo, ‘Dealing with Unfair Terms in Consumer Contracts: Is Australia Falling Behind?’ (2005) 13 
Trade Practices Law Journal 70; N Howell, ‘Catching up with Consumer Realities: The Need for 
Legislation Prohibiting Unfair Terms in Consumer Contracts’ (2006) 34 Australian Business Law 
Review 447.  
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from the terms of the contract itself. Relief from unfair contract terms addresses this 

shortcoming, to an extent.  

(b) The shortcomings of classical contract law in an era of standard form contracts  

Classical contract theory operates in an atmosphere of a `meeting of the minds’, but the 

reality in an era of standard form contracts is that there is little to no opportunity to 

negotiate the terms of most consumer and small business contracts. Once a party has 

entered into the contract he or she is bound by its terms, even if that party has had no 

input into those terms and does not have a complete understanding of them. This is the 

case even if the agreement contains terms that are onerous, unreasonable or unfair.  

(c) Even competitive markets do not guarantee fair contract terms 

The existence of a competitive market does not equate with an absence of unfair 

contract terms:58 each business competing in a market for a particular product or service 

must persuade consumers to choose their product over another. But even if there are 

several potential suppliers and businesses can ‘shop around’, the terms of the contracts 

themselves are often the same or very similar, resulting in what amounts to a standard 

form of contract which encompasses the market. There is competition on promotional 

factors such as price, but little incentive to compete on terms such as termination and 

penalties. Despite the many benefits of a competitive market, there may be little 

incentive for businesses to incorporate fair terms.  

3. The unfairness provisions in the ACL 

The ACL, inter alia, prohibits unfair contract terms in business-to-consumer contracts. 

There was a proposal that the provisions should extend to business-to-business 

transactions59 because 

 

58 C Field, Current Issues in Consumer Law and Policy (2006) Pearson Press, Australia, 67. 

59 The Treasurey, ‘Consultation on Draft Unfair Contract Terms Provisions’ (11 May 2009)  
Commonwealth of Australia, Canberra. <http://www.treasury.gov.au/documents/1537/PDF/ 
The_Australian_Consumer_Law_Consultation _Paper.pdf> at 1 December 2009.  
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Standard-form contracts are used by parties irrespective of the legal status or nature of the 

party to whom the contract is presented, and without any effective opportunity for that 

party to negotiate the term. In such cases, it would be invidious to suggest that the same 

term, which may be considered unfair in relation to a contract entered into by a natural 

person, would not be similarly unfair in relation to a business, where neither of them is in 

a position to negotiate the term.60 (my emphasis) 

Not surprisingly, there was a torrent of criticism from large business interests, in 

particular the Shopping Centre Council of Australia and some members of the legal 

profession61 and academia.62 A proposal to limit the extension to small businesses63 did 

not quell concerns, and the provisions were removed from the proposed legislation.64 

Therefore the UCT provisions will be confined to consumer contracts in which at least 

one of the parties is an individual.65 Under the proposed ACL, a term of a consumer 

contract is void if the term is unfair66 and the contract is a standard form contract.67 

Pursuant to s 3(1) a term in a consumer contract will be unfair where the term 

 

60 Ibid 8.  

61 In particular the Trade Practices Committee of the Law Council of Australia.  

62 Professor John Carter, Freehills Submission in response to ‘Consultation on Draft Unfair Contract 
Terms Provisions’, ibid.  

63 In June 2009, the then Minister for Competition Policy, the Hon. Chris Bowen, announced that there 
would be a upfront price cap of $2 million on the size of transactions that would be subject to the 
unfair contract terms ban. Later that month, however, the new Minister narrowed the provisions to 
business-to-consumer contracts.  

64 Note comments too of Senate Economics Committee Trade Practices Amendment (Australian 
Consumer Law) Bill 2009 (7 September 2009) [5.18] <http://www.aph.gov.au/Senate/committee/ 
economics_ctte/tpa_consumer_law_09/report/ report.pdf>  at 1 October 2009.  

65 Definition of consumer contract Section 2(3): ‘A consumer contract is a contract for: (a) a supply of 
goods or services; or (b) a sale or grant of an interest in land; to an individual whose acquisition of 
the goods, services or interest is wholly or predominantly for personal, domestic or household use or 
consumption.’  

66 Section 2(1)(a).  

67 Although note that insurance contracts are exempt; Section 2(1)(b). Note that ‘standard form contract’ 
is not defined. Section 7 states, 
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 would cause significant imbalance in the parties’ rights and obligations arising 

under the contract;68 

 is not reasonably necessary in order to protect the legitimate interests of the 

party advantaged by the term;69 and  

 would cause detriment (whether financial or otherwise) to a party if it were to be 

applied or relied on.70 

The ACL’s definition of an unfair contract differs from those in Victoria71 and 

elsewhere. In the UK there is reference to ‘good faith’ which does not appear in the 

ACL. The ACL does not make reference to ‘in all the circumstances’ as is the case in 
 

 (1) If a party to a proceeding alleges that a contract is a standard form contract, it is presumed 
to be a standard form contract unless another party to the proceeding proves otherwise. (2) In 
determining whether a contract is a standard form contract, a   court may take into account such 
matters as it thinks relevant, but must take into account the following: (a) whether one of the 
parties has all or most of the bargaining power relating to the transaction; (b) whether the 
contract was prepared by one party before any discussion relating to the transaction occurred 
between the parties; (c) whether another party was, in effect, required either to accept or reject 
the terms of the contract (other than the terms referred to in section 5(1)) in the form in which 
they were presented; (d) whether another party was given an effective opportunity to negotiate 
the terms of the contract that were not the terms referred to in section 5(1); (e) whether the 
terms of the contract (other than the terms referred to in section 5(1)) take into account the 
specific characteristics of another party or the particular transaction; (f) any other matter 
prescribed by the regulations. Section 2(2).  

The contract continues to bind the parties if it is capable of operating without the unfair term.  

68 Section 3(1)(a). 

69 Section 3(1)(b).  

70 Section 3(1)(c). The need to establish that the term has actually caused detriment is a significant 
dilution of the original proposals and will make the task of establishing that a term in a consumer 
contract is unfair more onerous for difficult for consumers. 

71 Fair Trading Act 1999 32W:  

What is an unfair term? 

A term in a consumer contract is to be regarded as unfair if, in all the circumstances, it causes a 
significant imbalance in the parties’ rights and obligations arising under the contract to the 
detriment of the consumer. 

The provision formerly was: A term in a consumer contract is to be regarded as unfair if, contrary to 
the requirements of good faith and in all the circumstances, it causes a significant imbalance in the 
parties’ rights and obligations arising under the contract to the detriment of the consumer  (my 
emphasis).  
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the UK and Victoria. As in other jurisdictions, the legislation will contain a list of 

general types of contract term which the court can consider in determining whether a 

term is unfair.72 These terms can be grouped as terms permitting unilateral changes by 

one party to the contract;73 terms which limit the rights of the parties;74 terms which 

 

72 Examples of unfair terms  

Without limiting section 3, the following are examples of the kinds of terms of a consumer contract 
that may be unfair: (a) a term that permits, or has the effect of permitting, one party (but not another 
party) to avoid or limit performance of the contract; (b) a term that permits, or has the effect of 
permitting, one party (but not another party) to terminate the contract; (c) a term that penalises, or 
has the effect of penalising, one party (but not another party) for a breach or termination of the 
contract; (d) a term that permits, or has the effect of permitting, one party (but not another party) to 
vary the terms of the contract; (e) a term that permits, or has the effect of permitting, one party (but 
not another party) to renew or not renew the contract; (f) a term that permits, or has the effect of 
permitting, one party to vary the upfront price payable under the contract without the right of another 
party to terminate the contract; (g) a term that permits, or has the effect of permitting, one party 
unilaterally to vary the characteristics of the goods or services to be supplied, or the interest in land 
to be sold or granted, under the contract; (h) a term that permits, or has the effect of permitting, one 
party unilaterally to determine whether the contract has been breached or to interpret its meaning; (i) 
a term that limits, or has the effect of limiting, one party’s vicarious liability for its agents; (j) a term 
that permits, or has the effect of permitting, one party to assign the contract to the detriment of 
another party without that other party’s consent; (k) a term that limits, or has the effect of limiting, 
one party’s right to sue another party; (l) a term that limits, or has the effect of limiting, the evidence 
one party can adduce in proceedings relating to the contract; (m) a term that imposes, or has the 
effect of imposing, the evidential burden on one party in proceedings relating to the contract; (n) a 
term of a kind, or a term that has an effect of a kind, prescribed by the regulations.  

73   ‘Consultation on Draft Unfair Contract Terms Provisions’, above n 59: [2.54] Paragraphs (a), (b), (d), 
(e), (f), (g) and (h) are examples of types of terms that allow a party to make changes to key 
elements of a contract, including terminating it, on a unilateral basis.  

  [2.55] The inclusion of these examples does not prohibit unilateral variation terms, not does it create 
a presumption that such terms are unfair. Indeed, the need for the unilateral variation of contract 
terms is expressly contemplated by legislation in specific contexts, including for example Parts 4 and 
5 of the Uniform Consumer Credit Code (see also Parts 4 and 5, Schedule 1 of the National 
Consumer Credit Protection Bill 2009). 

74 Terms limiting the rights of parties to a consumer contract  

Ibid. [2.56] Paragraphs (i), (k), (l) and (m) are examples of types of terms that have the effect of 
limiting the rights of the party to whom the consumer contract is presented.  

  [2.57] Paragraph (i) specifically deals with limitation of liability clauses. There are many instances 
in which limitations of liability are expressly permitted by National, State or Territory legislation for 
legitimate public policy reasons.  

  [2.58] In this regard, subsection 5(1)(c) of the ACL and paragraph 12BI(1)(c) of the ASIC Act 
expressly exclude references to terms that are required, or expressly permitted, by a law of the 
Commonwealth or a State or Territory from the application of the unfair contract terms provisions. 
However, this exclusion applies only to the extent that such terms are required or expressly 
permitted.  
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penalise a party for a breach or termination of the contract;75 and terms which permit the 

assignment of a contract to the detriment of the other party without their consent.76 It is 

worthwhile noting that in Victoria the court is invited to consider the object or effect of 

such terms, whereas in the ACL the terms are described merely as examples.77  

The UCT provisions will only apply to standard form contracts78 and will not be 

applicable to certain terms within contracts, in particular the upfront price payable under 

the contract.79 An unfair contract term in a contract will be void.80 

4. The elements of the prohibition 

(a) Significant imbalance 

The term must cause the requisite imbalance in the parties’ rights and obligations 

arising under the contract. This will involve a factual determination of whether any such 

 

75 Terms which penalise a party for a breach or termination of the contract  

Ibid. [2.59] Paragraph (c) refers to terms that penalise, or have the effect of penalising, one party for 
a breach or termination of the contract.  

[2.60] This provision reflects the common law concept of ‘penalties’. To be valid, a penalty imposed 
by a contract must be a genuine pre-estimate of the loss likely to be suffered by the party as a result 
of the breach or early termination, and should not be an arbitrary sum. However, under the unfair 
contract terms provision the relevant consideration is whether the term is unfair, within the meaning 
given to that term by the provisions.  

76 Terms which permit the assignment of a contract to the detriment of the other party without their 
consent  

[2.61] Paragraph (j) refers to terms that allow for a party to assign the contract to the detriment of the 
other party, without the other party’s consent.  

[2.62] This example does not prohibit the use of such clauses; indeed, assignment of contracts is 
expressly contemplated by other legislation: for example section 166 of the Uniform Consumer 
Credit Code (see also Division 2, Part 3-2, Chapter 3 and Parts 3 and 11, Schedule 1.  

77 Sections 6 and 7 ACL.  

78 Sections 6 and 7 ACL.  

79 Section 5(2) ACL. 

80 Section 2 ACL. 
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significant imbalance exists, established on the balance of probabilities.81 Some 

guidance is available from the decision on the Victorian provision. In Director of 

Consumer Affairs v AAPT Ltd,82 Morris P noted that ‘significant’ simply means 

‘important’ or ‘of consequence’ and does not mean ‘substantial’.83 Interestingly, he 

continued that ‘it is impossible to avoid the notion of fairness in determining whether a 

term causes a significant imbalance, even though this exercise is designed to ascertain 

whether a term is unfair’.84  

(b) Legitimate interests 

The similarities between s3(1)(b) and s51AC(3)(b) are compelling,85 and it seems 

interpretations of reasonableness and legitimate interests will inform both provisions. 

As discussed in relation to s51AC(3)(b), there has been little discussion of the 

interpretation of (b) although there have been suggestions it could invite a consideration 

of good faith.86 A point of distinction between s3(1)(b) and s51AC(3)(b) is that in the 

former there is a presumption that the term is not reasonably necessary in order to 

 

81 Explanatory memorandum [2.31[-[2.32]. <http://parlinfo.aph.gov.au/parlInfo/download/legislation/ems 
/r4154_ems_741e3bf4-75b9-4cca-b0fe-537224468fca/upload_pdf/331144.pdf;fileType=application 
/pdf>  at 29 September 2009.  

82 [2006] VCAT 1493, [33].  

83 Ibid.  

84 Ibid.  

85 This should be examined in terms of where an individual is affected as against a largely unidentifiable 
group. In AAPT there was no evidence provided by CAV that any individual consumer suffered 
detriment; the nature of the term was such that detriment was assumed in the circumstances. 
However, in Braithwaite v GH Operations Pty Ltd [2007] VCAT 415, the inability to demonstrate 
any detriment as a result of the alleged unfair terms was fatal to the plaintiff’s claim. The two 
decisions could be distinguished in that AAPT involved the regulator acting on the part of a large but 
unidentified group of consumers, some of whom would have been likely to suffer detriment as a 
result of the unfair contract terms; but the ACL does not refer to any ‘likelihood’ of detriment, thus 
raising the issue of whether detriment must be established. If so, this will be difficult to establish in a 
diverse group.  

86 Recall Horrigan, ‘Unconscionability Breaks New Ground – Avoiding and Litigating Unfair Client 
Conduct After the ACCC Test Cases and Financial Services Reforms’ (2002) 7 Deakin Law Review 
73.  
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protect the legitimate interests of the party who would be advantaged by the term. This 

presumption can be rebutted.87 

(c) Consumer detriment 

It must be established how the term ‘would cause detriment’ would be applied. The 

detriment can be financial ‘or otherwise’. Presumably other detriments could be 

physical and emotional, again raising the possibility of consideration of stress and 

depression. Interesting issues in relation to causation of the detriment could arise. 

(d) An extension to business-to-business transactions 

It is artificial and arbitrary to confine fair trading protections, such as the UCT 

provisions, to consumers.88 This is especially so in the case of small businesses which 

exhibit similar disadvantages to consumers when entering into standard form contracts.  

D. Retail leases 

If the UCT provisions were to apply to retail leases, an initial consideration will be 

whether the particular lease was individually negotiated or was a standard form lease.89 

Where small specialty tenants are involved, the latter is almost invariably the case.90 As 

well as their general inability to negotiate the terms of a standard retail lease, it has been 

recognised that lessees suffer disadvantage with certain types of terms in retail leases.91 

When the Australian Retailers Association proposed a retail leasing code of conduct, 

several provisions, including relocation clauses, were identified as being appropriate for 

 

87 ‘Consultation on Draft Unfair Contract Terms Provisions’ above n 59 [2.34]: ‘To rebut the presumption 
the respondent must establish, at the very least, that its legitimate interest is sufficiently compelling 
on the balance of probabilities to overcome any detriment caused to the consumer, or a class of 
consumers, and that therefore the term was “reasonably necessary”’.  

88 Refer again to the discussion above at ‘B’ Small business and consumers.  

89 Unlike in the UK, where an individually negotiated lease is not considered.  

90 This presumption, of course, can be rebutted. 

91 For example, relocation and break clauses. 
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a model clause to be developed.92 Although the larger retail lessors still tend to utilise 

their own leases, in several states and territories model clauses have been drafted and 

are available for use.93 It would be a relatively easy task to identify terms regarded as 

unfair in standard form leases. Several of the examples listed in s 4 (a)-(n) ACL are 

relevant to retail leasing transactions.  

In the retail leasing context, there is a different landscape which is even less conducive 

to competitive behaviour in relation to contract terms. A landlord must compete with 

other landlords in other centres to secure tenants. However, this statement is subject to 

several qualifications. First, the landlord considers some tenants more desirable than 

others – there is competition between landlords for anchor tenants and well-recognised 

national outlets. These larger tenants can negotiate favourable terms and are well 

advised about the operation of the lease, where smaller specialty businesses may be 

compelled to enter into a standard form lease on a ‘take it or leave it’ basis. Second (and 

related to the first point), there are a limited number of shopping centres, and these 

centres are generally not close to other, comparable centres. While it may not be 

unusual to have small strip shops or businesses near a suburban shopping centre, there 

may be only one suburban centre in a considerable geographical area. Such centres have 

proved to be a focal point for consumers and provide, to a considerable extent, a captive 

market. In contrast to the consumer context, where many products are offered in a 

competitive market, the reality of the market for retail premises, at least in relation to 

the larger centres, is that rather than lessors competing with each other for desirable 

tenants, there is a large pool of potential tenants for such premises and lessors can pick 

and choose. Again, unlike the consumer context where a prospective purchaser of goods 

or services can choose between a number of virtually identical products in a competitive 

market, there is not the same variety in a retail leasing context. Due to the geographical 

location of the centres and the limited number of shop premises available in any one 

centre, a failure to obtain premises may exclude a business from considerable exposure.  

 

92 Interview Sydney 1 with Australian Retailers Association, April 2006. 

93 For example Westfield, Leda and Centro.  
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A retail leasing context offers even less likelihood for competition on contract terms 

than does a consumer context. Any assumption that even a competitive market for retail 

leases would eliminate unfair terms within the lease is dubious. Even in such a 

competitive market, potential lessees would need to be cognisant of the contents of the 

lease (whether or not through engaging legal advice). Unfortunately, many retail lessees 

do not fully appreciate the terms and conditions of the lease. Studies in behavioural 

economics conclude that where the price of obtaining information is high (as for 

example in the case of comprehensive legal advice) a cost-benefit analysis suggests that 

it may be better not to seek the information at all.94 This is more likely if the potential 

lessee knows that terms offered are generally the same for all lessors and there is no 

scope to alter terms anyway. The market for retail leases cannot, in reality, be described 

as competitive. Some prospective tenants are ‘more equal than others’ and able to 

command some concessions, but generally there is no competition in relation to the 

terms of the lease. 

1. Will terms in retail leases ever be unfair if they are regulated by retail 
tenancy legislation? 

As most pivotal terms in retail leases are regulated by the retail tenancy legislation, 

these terms will almost invariably be regarded as fair. It seems unlikely that provisions 

put in place to protect tenants would fail the ‘test’ under the UCT provisions. But not all 

terms will be addressed in the retail tenancy legislation, so it is possible that there will 

be terms in leases which are unfair. An extended operation for the UTC legislation 

could assist tenants in these circumstances. Specific examples are discussed below. 

2. Is the legislation limited to an examination of the term on its face or can 
other circumstances, such as the manner in which the term is used, or the 
reason for its exercise, be considered? 

This question is pivotal to effectiveness of the UCT provisions generally, not just to a 

potential application to retail leasing. As outlined above, the provisions in the ACL are 

different in several respects from the Victorian and European provisions. It remains to 

 

94 Field, above n 58.  
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be seen whether the ACL is interpreted in a similar way or whether the differences will 

be significant.  

The first consideration is the scope of the ACL. The Victorian legislation permits an 

examination ‘in all the circumstances’ and the court is invited to assess the object or 

effect of potentially unfair terms. On its face, the ACL seems more restrained. There is 

no reference to ‘in all the circumstances’, although the court can consider matters which 

it regards as ‘relevant’.95 The list of terms is described merely as ‘examples’. There is 

no reference to good faith in the ACL, so the ACL may simply require an assessment of 

the fairness of a term ‘on its face’. This could be effective when the term is quite 

obviously unfair: for example, an unjustifiable penalty for termination of a 

telecommunications contract. The requisite imbalance would be present; it seems 

unlikely the provider could rebut the presumption that such a high fee was in their 

legitimate interests and that the consumer would suffer detriment. An example of this 

type of term is listed in s4. But those drafting contracts are not always so ‘clumsy’, and 

this will especially be the case with the introduction of the ACL.  

This is an uncomplicated approach, but the next consideration is whether other matters 

can be taken into account under the ACL. Many terms may appear benign on the surface 

but the effect of their exercise or the object behind their exercise may be unfair. Does 

the ACL address these situations? On one view, the ACL may attempt to avoid these 

complicating factors by removing the references to object and effect, a consideration of 

 

95 Section 3(2) ACL states that in determining whether a term of a consumer contract is unfair a court may 
take into account such matters as it thinks relevant (my emphasis). The exclusion of ‘in all the 
circumstances’ is interesting as the phrase is used in unfair contract terms legislation elsewhere,95 in 
s52 and in Part IVA TPA. Nevertheless, it would seem that anything a court regarded as relevant 
would be gleaned from a consideration of ‘all the circumstances’. This raises the question: is s3 
limited to the terms of the contract on their face or does the consideration of other ‘relevant’ matters 
permit further investigation into, for example, the reasons behind the exercise of the term, its 
exercise in the relevant context and perhaps even the harshness of the result of the term’s exercise, 
particularly if there were other alternative options?  

The exclusion of good faith need not dilute the possibility of s 3 permitting an examination of such 
matters. While the reference to good faith may have invited contextual considerations, for example, 
the existence of an ulterior motive in the exercise of the term, there is no reason why the courts could 
not examine such issues in relation to the exercise of the term. While the legislation focuses on 
unfair contract terms, it is the way the term is used or manipulated that causes consternation.  
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‘in all the circumstances’ and recourse to good faith. If so, the scope of the provision 

may be limited only to the most brazen terms, which, presumably, will decline with 

awareness of the ACL. On another view, limiting the ACL in this way is artificial. The 

court should be able to look beyond the term’s form and consider its mode of 

application or the reason for its exercise. If the operation of the term can lead to an 

unfair result, is not the term unfair?  

This is relevant to a discussion of retail leasing. Most tenant complaints are in the 

context of the landlord’s conduct, not the terms of the contract. For example, relocation 

clauses must comply with the retail leasing legislation and so, on their face, will be fair. 

At issue is whether the use of a term to undermine or manipulate should be a 

consideration, and if so, whether the UCT provisions, as drafted, permit this. Although 

the UCT provisions do not refer to ‘in all the circumstances’, the court may take into 

account such matters as it thinks relevant.96 Such matters are not defined or qualified, so 

this reference suggests it is possible to look beyond the term itself and examine the 

circumstances surrounding the exercise of the clause. ‘Relevant’ matters could include a 

mental element, such as an ulterior motive. Also, the elements in s3(1) are not as 

constrained as they appear at first glance. Imbalance invites a consideration of mutuality 

and, as noted in AAPT, fairness. Horrigan has noted that a consideration of legitimate 

interests may involve good faith considerations, so the absence of a specific reference to 

good faith is unlikely to be fatal to its consideration in the UCT context.97 There is also 

likely to be cross-pollination from interpretations of s51AC(3)(b). Establishing 

detriment is a higher impost than elsewhere but should not be fatal to most claims. An 

expansive interpretation is feasible and in time could bring the UCT provisions closer in 

practical operation to an unfair conduct provision. 

 

96 Ibid.  

97 Horrigan, above n 86. 
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E. Retail leasing scenarios  

In summary, if the UCT provisions were extended to small business, there might be 

some benefit to lessees where the terms offended the provisions of s3(1). It is assumed 

that the terms regulated by the retail leasing legislation would comply with these 

elements. It remains to consider the effect of the UCT provisions on some retail leasing 

scenarios, and the impact if a more expansive interpretation of the UCT were adopted.  

1. Onerous terms as the ‘price’ of a new lease  

The majority in Berbatis98 concluded that the imposition of a harsh term as the ‘price’ of 

a new lease is unlikely to be regarded as unconscionable, as the lessor is under no 

obligation to grant a lease at all. On the face of the lease, the term ‘discontinuing legal 

action’ may seem benign, and it is only when the term is examined in its context that it 

is arguably unfair. If an assessment under the ACL is confined to a term itself and not 

its context, such a term is not unlikely to be ‘unfair’ in the ACL sense. If this hurdle 

could be overcome, such a provision in a contract could be relevant to s4 (e): a term that 

permits, or has the effect of permitting, one party (but not another party) to renew or not 

renew the contract.  

2. Assignment and options 

A standard clause involving consent to assignment is unlikely to be unfair as terms in 

retail leases must conform to the relevant retail leasing legislation; problems associated 

with the refusal of consent to assignment, for example an ulterior motive or malevolent 

purpose, may not be addressed. In this respect it is crucial to determine to what extent 

unfair contracts legislation will permit an examination of the conduct behind the term. 

Provisions of s4 which would be relevant here include ss4 (a),99 (b),100 (e)101 and (h).102 

 

98 Although ACCC v CG Berbatis Holdings Pty Ltd (2003) 197 ALR 153 involved s51AA it is likely a 
similar view will be taken regarding s51AC. See too, ACCC v Samton Holdings Pty Ltd (2002) 189 
ALR 76. 

99 (a) a term that permits, or has the effect of permitting, one party (but not another party) to avoid or limit 
performance of the contract.  
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3. Rental 

Finding a clause involving rental to be unfair may be extremely contentious. First, there 

will be concerns whether the rental stated is an up-front price and thus excluded from 

the UCT provisions. The presence of rent holidays, side deals and other concessions are 

unlikely to be ‘up-front’.103 Second, a rental provision is fundamental, and if such a term 

was found to be unfair and thus void, the lease might be unable to remain on foot. In 

Barbcraft Pty Ltd v Geobel Pty Ltd,104 the essence of the unconscionability alleged 

against the tenants was that they refused to renegotiate the rent fixing arrangements 

under the lease when changes in circumstances made it fair to do so or, put another way, 

unfair not to do so.105 The landlord’s counsel utilised a decision106 under s106 of the 

Industrial Relations Act 1996 (NSW) which deals specifically with unfair contracts. In 

Starkey v Mitchforce Pty Ltd,107 an applicant successfully argued that a rental provision 

in a hotel lease was ‘in its terms unfair, harsh and unconscionable’.108 The lease did not 

 

100 (b) a term that permits, or has the effect of permitting, one party (but not another party) to terminate 
the contract.  

101 (e) a term that permits, or has the effect of permitting, one party 32 (but not another party) to renew or 
not renew the contract.  

102 (h) a term that permits, or has the effect of permitting, one party 5 unilaterally to determine whether 
the contract has been 6 breached or to interpret its meaning.  

103 (1) Section 2 does not apply to a term of a consumer contract to the extent that, but only to the extent 
that, the term: (a) defines the main subject matter of the contract; or (b) sets the upfront price payable 
under the contract; or (c) is a term required, or expressly permitted, by a law of the Commonwealth 
or a State or Territory. (2) The upfront price payable under a consumer contract is the consideration 
that: (a) is provided, or is to be provided, for the supply, sale or grant under the contract; and (b) is 
disclosed at or before the time the contract is entered into; but does not include any other 
consideration that is contingent on the occurrence or non-occurrence of a particular event.  

104 [2003] VCAT 1700. 

105 [2003] VCAT 1700 [38]. 

106 Starkey v Mitchforce Pty Ltd [2000] NSWIR Comm 216 per Hungerford J. 

107 [2000] NSWIR Comm 216 and on appeal to Full Bench Mitchforce v Starkey [2002] NSWIRComm 
85. 

108 It should be noted, however, that this decision was the subject of an appeal to the NSW Court of 
Appeal. The appeal was successful because, in the view of the Court of Appeal, the reach of s106 did 
not extend to leasing transactions. Mitchforce v Industrial Relations Commission [2003] NSWCA 
151.  
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contain a provision for a reduction in rental and the applicants could show that the 

turnover of the business could not sustain the existing rental regime.  

4. Break clauses 

It is clear that if there is an ulterior motive not related to any genuine proposal, this will 

contravene relevant retail leasing legislation regarding break clauses, where such terms 

are in operation. However, even where such clauses do not appear in retail tenancy 

legislation, such conduct would contravene good faith principles.109  

In the context of unfair contract terms, a break clause could fit within 4(a), (b) and (k). 

A relocation clause could be caught by s4(g). If ‘relevant matters’ extends to an ulterior 

motive, the decision to exercise a break clause for a genuine proposal, even if this 

involves the pursuit of the lessor’s commercial interests, such as leasing a redeveloped 

property to a more desirable tenant, will not result in unfairness.110 However, if the 

clause is exercised in a fashion which is not genuine, the term would arguably be unfair 

as it exploits the significant imbalance between the parties (that is, relocation or break 

clauses give the lessee little choice) and is not a legitimate exercise of the term. It would 

be necessary to establish detriment.  

5. Other provisions 

Potential problems involving the sale of a business would seem to involve conduct 

rather than the terms of a contract. It also seems that the applicability of the unfair 

contracts legislation may not impact upon issues involving tenancy mix. Relocation 

clauses may seem fair on their face, although a lack of power on the lessee’s part to 

influence relocation decisions and the operation of a break clause may offend ss4(a), 

 

109 Cohen v SPB Developments Pty Ltd [2006] WADC 186: ‘On the basis of the above authorities it 
seems to me that there is considerable scope for the plaintiff to argue that if the defendants did not 
reasonably require vacant possession of the property at the time that the redevelopment notice was 
issued or at the time when it expired that the defendants acted in breach of the implied term of good 
faith.’  

110 Recall Blackler v Felpure Pty Ltd [1999] NSWSC 958, Skiwing Pty Ltd v Trust Company of Australia 
(trading as Stockland Property Management) Ltd [2006] NSWCA 276.  
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(b), (e), (f), (g) and/or (k). However, again it is likely to be conduct, rather than contract 

terms, that requires remedy. Similar comments would apply to a termination clause 

which might offend ss4(a), (b), (c), (d) and/or (h). The scope of the unfair contracts 

provisions, and the preparedness of the courts interpreting them to examine surrounding 

circumstances, would be the keys to any effective use of unfair contracts legislation. 

A final point should be made. The consequence of a term being found to be unfair is 

that it is void. If any of the clauses discussed above were found, in the circumstances, to 

be unfair, the consequences could be dire. The lease could be left with a pivotal clause 

which could not be enforced. Similarly, if the contract cannot be performed without that 

clause, the lease may have to be terminated, undermining the aspirations of both lessor 

and lessee.  

6. Would unfair contract terms in business transactions be addressed by 
s51AC?  

It has been suggested that the extension of the unfair contract terms provisions to 

business-to-business contracts is unnecessary because of the recourse available via 

s51AC,111 particularly when the recent recommendation regarding extension to 

substantive issues becomes law.  

The UCT provisions only extend to contracts, and it is debatable how far, if at all, 

consideration can go beyond the terms of the contract. Section 51AC refers to conduct 

which is wider than, but inclusive of, the contract.  

Section 51AC(3)(a) TPA permits an examination of the relative strengths of the parties’ 

bargaining positions. ‘Bargaining position’ is broad and could refer to the weaker 

party’s position vis-à-vis the other party to the contract. Section 3(1)(a) ACL 

necessitates a consideration of whether the potentially unfair term causes significant 

imbalance. These provisions appear to overlap as, in a consideration of unconscionable 

conduct, the more significant the difference (imbalance) in the parties’ bargaining 

positions, the more likely it seems unconscionable conduct could have occurred.  
 

111 Above n 3.  
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Section 51AC(3)(b) is very similar to section 3(1)(b), the crux of establishing an unfair 

contract under the ACL. Under the UCT provisions, there is a presumption that the term 

is not in the stronger party’s legitimate interests.112 This is not the case with s51AC so a 

plaintiff must discharge the burden of proof. It has been suggested that principles of 

good faith and reasonableness will be relevant to an interpretation of s51AC(3)(b). It is 

uncertain if this will be the case with the UCT provisions. Indeed, if a restrained 

interpretation of the UCT provisions is adopted s51AC(3)(b) would seem to have a 

wider operation. Pursuant to s51AC(3)(d) an improper use of a contractual term could 

indicate the use of unfair tactics. Unless a wider interpretation of the UCT provisions is 

embraced, this use would be irrelevant unless there is unfairness on the face of the term. 

Again, if the focus of the ACL is on the terms themselves, s51AC seems to provide the 

opportunity for a more expansive consideration, as does s51AC(3)(f), which permits a 

consideration of the extent to which the supplier’s conduct towards 

the business consumer is consistent with the supplier’s conduct in similar transactions.  

A term exercised in respect of one tenant and not another could suggest discrimination 

between tenants, and after a consideration of all the circumstances there could be a 

finding of unconscionable conduct. Similar considerations could apply in relation to 

willingness to negotiate. An obvious point of comparison is section 51AC(3)(ja), which 

permits a consideration of whether the supplier has a contractual right 

to vary unilaterally a term or condition of a contract between the supplier and the 

business consumer for the supply of goods or services. 113 It would seem this provision 

 

112 Above n 3 [4.8]: ‘It would be a huge impediment for an individual claimant to prove either of these 
matters, as they are unlikely to be able to bring evidence before a court without disproportionate 
effort and expense. A regulator would need to use intrusive and expensive coercive information-
gathering powers to obtain the required information to bring a case.’  

113 Terms permitting unilateral changes by one party to the contract  

[2.54] Paragraphs (a), (b), (d), (e), (f), (g) and (h) are examples of types of terms that allow a party to 
make changes to key elements of a contract, including terminating it, on a unilateral basis.  

[2.55] The inclusion of these examples does not prohibit unilateral variation terms, nor does it create 
a presumption that such terms are unfair. Indeed, the need for the unilateral variation of contract 
terms is expressly contemplated by legislation in specific contexts, including for example Parts 4 and 
5 of the Uniform Consumer Credit Code (see also Parts 4 and 5, Schedule 1 of the National 
Consumer Credit Protection Bill 2009).  

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#business
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51aca.html#consumer
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s10.02.html#vary
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s95a.html#services
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would permit a wider examination of context. Finally, good faith is noted as a 

consideration in an assessment of unconscionable conduct. 

Section 51AC should address substantive unconscionability; but until recently there has 

been doubt as to whether s51AC extends to substantive considerations. As a result of 

the recommendations of the Senate Economics Committee,114 the provision will be 

amended to include a provision to the effect that s51AC extends to substantive as well 

as procedural considerations.115 although an element of doubt remains because it has 

been held that merely exercising the terms of a contract agreed between two commercial 

parties is unlikely to be regarded as unconscionable under s51AC. For example, in 

Hurley v McDonald’s Australia116 it was noted that  

before sections 51AA, 51AB, or 51AC will be applicable, there must be some 

circumstance other than the mere terms of the contract itself that would render reliance 

on the terms of the contract `unfair’ or `unreasonable’ or `immoral’ or `wrong’.117 (my 

emphasis)  

Ironically, despite all s51AC’s shortcomings, it may be a better option for a tenant who 

is dealing with problematic contract terms and their operation for the following 

reasons:118 

 If the UCT provisions are confined to an assessment of the term’s unfairness on 

its face, terms in retail leases are unlikely to be sanctioned. Those which must 

comply with the relevant legislation will, presumably, be regarded as ‘fair’. 

 

114 Above n 3. 

115 Recommendation 1: ‘the committee generally supports an amendment to section 51AC of the Trade 
Practices Act which states that the prohibited conduct in the supply and acquisition of goods or 
services relates to the terms or progress of a contract’ [5.21]. 

116 (2000) ATPR 41-741.  

117 (2000) ATPR 41-741 [22]. 

118 Professor John Carter, Submission from Freehills (22 May 2009), page 5.  
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Those which do not, and appear unfair, may be justified as legitimate in a 

commercial environment. 

 The factors in s51AC(3) provide licence to take a wider, contextual view of the 

contractual term. In addition, as discussed in Chapter 5, the relationship 

between the landlord and tenant should always be a consideration. The UCT 

provisions seem focused on ‘discrete’ rather than relational transactions.  

 Although ‘unconscionable’ is a higher standard than ‘unfair’, the definition of a 

UCT is a far cry from the dictionary definition of ‘unfair’, particularly with the 

requirement to establish detriment. There is little similarity between the ‘unfair 

conduct’ prohibition recommended by the Reid Committee and the UCT 

provisions of the ACL.  

Although the extension of unfair contracts legislation to retail leases may have some 

impact, especially in the case of conditions placed on a sitting tenant and on rental 

provisions, the reality is that it is unfair conduct is what, for the most part, should really 

be addressed. I will now consider this alternative.  

F. The Prohibition of Unfair Conduct  

The Reid Committee’s pivotal recommendation was the introduction of a prohibition of 

unfair conduct into the TPA. The provision would have extended to both business to 

consumer and business-to-business transactions and thus be applicable to the issues 

raised before the Committee in relation to, inter alia, retail leasing.  

This section of Chapter 6 examines the prospect of inserting a prohibition of unfair 

conduct in the TPA. Such a provision was, and remains, the most appropriate method of 

addressing instances of opportunistic behaviour in retail leasing transactions. Contrary 

to the views of some commentators who view the prospect of such a provision with 

trepidation,119 I suggest such a provision is consistent with the objectives of the TPA, 

 

119 R Baxt and J Mahemoff, ‘Unconscionable Conduct under the Trade Practices Act – An Unfair 
Response by the Government: A Preliminary View’ (1998) 26 Australian Business Law Review 5; R 
Buckley, ‘Sections 51AA and 51AC of the Trade Practices Act 1974: The Need for Reform’ (2000) 
8 Trade Practices Law Journal 5. 
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will not undermine commercial certainty and can successfully balance the seeming 

contrary considerations of competition and fairness.  

1. The Reid Report and unfair conduct – a brief recapitulation  

Evidence provided to the Reid Committee indicated that small businesses were 

vulnerable to exploitation and abuse in the areas of retail tenancy, franchising, the 

misuse of market power by larger competitors and small business finance.120 In relation 

to retail tenancy, the Committee was cognisant of the social and economic significance 

of the retail tenancy market and practices adopted by some landlords to maintain and 

increase profits and market share.121 The Committee reached the conclusion that many 

small businesses, and particularly specialty shops in shopping centres, were at a 

significant disadvantage when dealing with their landlords due to imbalances in 

information and resources and limitations on access to justice. In the Committee’s view, 

such circumstances caused some small businesses to be vulnerable to arbitrary or 

opportunistic conduct on the part of big business.122 The ensuing report made a number 

of recommendations which, it was anticipated, would induce behavioural change123 and 

provide adequate means of redress for small businesspersons who have been the subject 

of unfair business conduct.124  

The Committee recommended that Part IVA of the TPA be amended by repealing the 

existing section 51AA and incorporating a new provision proscribing unfair conduct in 

commercial transactions:125 

 

120 Reid Report, Recommendation [1]. 

121 The Joint Select Committee on the Retailing Sector, Fair Market or Market Failure? A Review of 
Australia’s Retailing Sector (August 1999, Canberra) [1.16]. Hereafter referred to as ‘Fair Market or 
Market Failure?’ <http://www.aph.gov.au/ SENATE/committee/retail_ctte/report/report.pdf> at 28 
December 2009.  

122 Reid Report, above n 120 [1.4]. 

123 Ibid. 

124 Ibid [1.16].  

125 Ibid Recommendation 6.1, [6.73].  
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Unfair conduct  

New Section 51AA  

(1) A corporation shall not, in trade or commerce, engage in conduct that is, in all the 

circumstances, unfair.  

Proposed s51AA(2) listed 17 non-exhaustive factors the court could refer to when 

assessing whether conduct was unfair for the purposes of subsection 1.126 For the most 

part, the factors are similar to those which subsequently were introduced into s51AC 

although, interestingly, reference to factor (a), the harshness of the result, was not.  

2. Responses to the Reid Report and the prospect of an unfair conduct 
provision 

Upon the Report’s release, the recommendations, particularly the proposed prohibition 

of unfair conduct, were roundly criticised,127 with objections ranging from allegations 

 

126 (2) Without in any way limiting the matters to which the Court may have regard for the purposes of 
determining whether a corporation has contravened subsection (1) the Court may have regard to:  

(a) the harshness of the result;  
(b) any influence or pressure exerted on, or any tactic used against a person by the corporation or a 

person acting on behalf the corporation;  
(c) whether or not a person suffered from any disability;  
(d) whether or not there was a disparity in bargaining power between the parties;  
(e) whether or not, as a result of conduct engaged in by the corporation, a person was required to 

comply with conditions that were not reasonably necessary for the protection of the legitimate 
interests of the corporation;  

(f) whether or not the other person was able to understand any documents;  
(g) the amount for which, and the circumstances under which, a party could have acquired identical 

or equivalent goods or services from a person other than the corporation;  
(h) the extent to which the conduct of the corporation is consistent with its conduct towards other 

persons who have entered into transactions or commercial relationships with the corporation that 
are the same as, or substantially similar to, the transaction or the commercial relationship 
between the corporation and the other person;  

(i) the requirements of any code of practice applying to participants in the area of trade or 
commerce in which the corporation is involved and which have been approved by the Australian 
Competition and Consumer Commission in accordance with section 51AAA;  

(j) the extent to which the corporation has made prior disclosure of any of its intentions affecting 
the interests of the other party and of the risks involved to that party;  

(k) in relation to a contract, the extent to which the corporation was prepared to negotiate with the 
other person in relation to the terms and conditions of the contract; and  

(l) the good faith of the parties.  

127 Recall the discussion in Chapter 1. 
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that the members of the Committee were ‘pandering’ to voters’128 and that the 

recommendations would undermine commercial certainty and the sanctity of contract129 

to assertions that the Committee had ignored the basic tenets of competition: that it is 

deliberate and ruthless.130 As will be discussed below, such objections were the 

precursor of a course of conduct adopted by the opponents of a prohibition of unfair 

conduct which has continued to the present day. Despite the Federal government’s 

endorsement of the report,131 the unfair conduct provision was not incorporated into the 

TPA but s51AC, a prohibition of unconscionable conduct in small business transactions 

was introduced.132 

Initially, s51AC was seen as the panacea for problematic conduct in retail leasing. 

However, the cases which have discussed section 51AC and its equivalents indicate the 

difficulty in satisfying the unconscionability standard. The results of cases thus far 

suggest section 51AC will offer protection only against malevolent and overt conduct. 

Other less extreme types of conduct, which were viewed by the Reid Report as unfair 

and warranting legislative action, would arguably fall outside the scope of the section.133 

 

128 P P McGuiness, Sydney Morning Herald 13 August 1997. 

129 Access Economics 1997, ‘Tipping the Balance?’ (July 1997) Canberra. This report was commissioned 
by the Property Council of Australia.  

130 Editorial in The Australian Financial Review (26 June 1997). Such views echo the comments of 
Mason CJ and Wilson J in Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd (1989) 167 
CLR 177, 191: ‘Competition by its very nature is deliberate and ruthless. Competitors jockey for 
sales, the more effective competitors injuring the less effective by taking sales away. Competitors 
almost always try to ‘injure’ each other in this way.’  

131 P Reith, Parliament of the Commonwealth of Australia, Hansard (30 September 1997) 8742–8802: 
New Deal: Fair Deal – Guide to the Federal Government’s Fair Trading Statement <http://www.isr. 
gov.au/assets/documents/ itrinternet/osb_fairtrading_sept_1997.pdf> 20 September 2009; M 
Abernethy, ‘Full Weight Behind Fair Trading Report’, Australian Financial Review (8 July 1997).  

132 It was stated that the unconscionable conduct provision was inserted ‘in order to build on the existing 
body of case law which has worked with respect to consumer protection provisions of the Act, and 
which will provide greater certainty to small businesses in assessing their legal rights and remedies’; 
Reith, Ibid. Ironically, the Reid Committee specifically stated that the term ‘unconscionable’ should 
not be used due as it had a recognised meaning in legal parlance which might affect the provision’s 
subsequent interpretation. 

133 For example, note the many cases listed in S A Christensen and W D Duncan, ‘Unconscionability in 
Commercial Leasing – Distinguishing a Hard Bargain from Unfair Tactics?’ (2006) 13 Competition 
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No doubt some commentators will be of the view that the adoption of a constrained 

scope for section 51AC, in conformity with the interpretation of section 51AA, is a 

desirable development. It could be seen as a sensible and balanced interpretation which 

prohibits the direst examples of commercial misconduct without creating uncertainty 

and anarchy in small business dealings. However, section 51AC was intended to 

provide an avenue for relief to parties who suffer loss through dubious behaviour in a 

small business relationship. Several submissions134 made to the Dawson Committee, the 

Productivity Commission and the Senate Economics References Committee in 2004 and 

2008, not to mention state-based inquiries, demonstrate that the types of unfair practices 

identified by the Reid Committee still occur today.  

The Reid Committee recognised that a new regime was required: a cultural shift. It 

recognised the problems which would impede the use of ‘unconscionable’ and that the 

use of ‘unconscionable’ had failed in relation to s51AA. Almost 12 years of using 

‘unconscionable’ in s51AC has had very limited impact; uncertainty remains because 

nobody can be sure if, or how far, s51AC will develop. A definition of ‘unconscionable’ 

has been rejected and we are left considering more verbosity and potential upheaval 

through the use of examples or presumptions. Perhaps the time has come to let it go and 

adopt an unfairness standard which will not be restrained by the baggage of 

unconscionability. Unfairness was the ‘mischief’ the Reid Committee sought to 

address,135 not a higher threshold of ‘so unfair as to be unconscionable’. As noted 

 

and Consumer Law Journal 29 where conduct, although harsh and arguably unfair, was found not to 
be unconscionable.  

134 Submission by the Fair Trading Coalition to the Senate Economics References Committee Inquiry into 
the Effectiveness of the Trade Practices Act 1974 in Protecting Small Business (August 2003).  

135 In its 2004 report, The Effectiveness of the Trade Practices Act 1974 in Protecting Small Business, the 
Senate Economics References Committee reconsidered the question of whether a law proscribing 
unfair conduct should be inserted into the TPA <http://www.aph.gov.au/ 
Senate/committee/economics_ctte/completed_inquiries/2002-04/trade_practices_1974/report/report. 
pdf> at 23 December 2009. Although the Committee ultimately decided against recommending the 
inclusion of such a provision, it was noted that although the TPA uses ‘the legally familiar term 
“unconscionable”, the mischief which the Act seeks to address seems closer to unfair conduct’. 
Senate Economics References Committee Inquiry, 35. The Committee noted that if the current 
s51AC ‘seeks to proscribe “unfair conduct”, it remains reasonable to consider why it should not 
simply say so’. 
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recently, it may be that a coordinated national approach is needed to create a new norm 

of ethical conduct in business-to-business transactions in Australia.136 Consideration of 

an unfairness standard could be a good start. 

3. Objections to the prospect of a prohibition of unfair conduct 

Critics of an unfair conduct provision cite interference with business and contractual 

certainty. Such arguments are foreseeable given the proponents’ understandable interest 

in maintaining the status quo. Similarly, the views of many economists must be viewed 

with some cynicism given that ‘analysis is predominantly confined to formal economic 

analysis relating to economic efficiency as they define it’.137  

More important is the attitude of government and the judiciary to the prospect of a 

statutory prohibition of unfair conduct or, indeed, any recourse to fairness 

considerations in commercial transactions. It is suggested that several significant and 

interrelated, hurdles must be overcome if there is to be a more general political and, 

crucially, judicial acquiescence to ‘fairness’ considerations. The first is the return in 

later years to classical contract principles in the Australian superior courts, particularly 

in commercial transactions. The Mason Court138 had overseen, inter alia, the increased 

use of equitable principles by the High Court to temper the inflexibility of the common 

law.139 This period also featured a seeming acceptance of normative standards of 

 

136 Above n 3 [5.55].  

137 L Boldeman, The Cult of the Market – Economic Fundamentalism and its Discontents (2007) ANU E 
Press <http://epress.anu.edu.au/cotm_citation.html> at 5 June 2009.  

138 Jason Pierce notes that his 2008 book, Inside the Mason Court Revolution, ‘makes the case that a 
group of judges on the Mason Court embarked on a concerted effort to redefine the Court’s role 
within the legal and political systems. These judges supplanted long established norms and 
expectations about the Court’s role with a new vision, ushering the Court through a judicial role 
transformation. The Mason Court brought a shift – significant but not wholesale – toward a 
politicized role and away from an orthodox role’. See generally, Pierce, ‘Reactions to the Mason 
Court: What Are Australia’s Judges Thinking?’ (2008) paper delivered at the UNSW 2008 
Constitutional Law Conference <http://www.gtcentre.unsw.edu.au/publications/papers/docs 
/2008/351_JasonPierce.pdf> 7 July 2009. 

139 A Mason, ‘Changing the Law in a Changing Society’ (1993) 67 Australian Law Journal 568; P Finn, 
‘Unconscionable Conduct’ (1994) 8 Journal of Contract Law 37; A Mason, ‘Contract, Good Faith 
and Equitable Standards in Fair Dealing’ (2000) 116 Law Quarterly Review 66. 

http://epress.anu.edu.au/cotm_citation.html
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conscience:140 for example, a duty to act in good faith.141 Pierce notes that the interplay 

of three variables – political, institutional, and individual – made role transformation 

under the Mason Court possible, and that the interplay of these same factors also 

explains the High Court’s retreat from a politicised role during the Brennan and Gleeson 

Courts.142 It is fair to say that the Brennan and Gleeson courts143 oversaw what could be 

described as a return to a formalist approach to contract disputes.144 Despite the decline 

of classical contract notions for over a century, the Australian superior courts continue, 

except in the most egregious cases, to demonstrate an adherence to a traditional model 

of a commercial transaction and the characteristics of the parties which engage in such 

dealings.  

The second hurdle is the objection that the commercial world would be turned on its 

head if notions of fairness were permitted to intrude in the market system. In such 

 

140 L J Priestley, ‘A Guide to a Comparison of Australian and United States Contract Law’ (1989) 12 
University of New South Wales Law Journal 4; P D Finn, ‘Equity and Contract’ in Finn, ed, Essays 
on Contract (1987) 104; Finn, ‘Commerce, the Common Law and Morality’ (1989) Melbourne 
University Law Review 87; G Brennan, ‘Commercial Law and Morality’ (1989) 17 Melbourne 
University Law Review 100; C Staughton, ‘Good Faith and Fairness in Commercial Contract Law’ 
(1994) 7 Journal of Contract Law 193; Roger Brownsword, ‘Good Faith in Contracts Revisited’ 
(1996) 49 Current Legal Problems 111; J Stapleton, ‘Good Faith in Private Law’ (1999) 52 Current 
Legal Problems 1; R Bigwood, ‘Conscience and the Liberal Conception of Contract: Observing 
Basic Distinctions’ (2000) 16 Journal of Contract Law 1. For a review of developments into the 
early 21st century see T M Carlin, The Rise and Fall of Implied Duties of Good faith in Contractual 
Performance in Australia (2002) University of New South Wales Law Journal 4; D Clough, 
‘Coexistence of Fairness and Competition under the Trade Practices Act 1974 (Cth)’ (2005) 33 
Australian Business Law Review 99, 99.  

141 Perhaps unfortunately, the Mason High Court did not have the opportunity to consider whether a duty 
of good faith in the performance of contracts was to be implied into contracts in Australian law. 
When the High Court did have the opportunity to elaborate on the issue their Honours, with the 
exception of Kirby J, chose not to pursue the issue: Royal Botanical Gardens and Domain Trust v 
South Sydney City Council (2002) 76 ALJR 436. 

142 See generally Pearce, above n 138. Also Carlin notes that the decision in Breen v Williams (1996) 186 
CLR 71 demonstrated that Australian courts were not entirely receptive to the broadened application 
of fiduciary concepts which had been witnessed in other jurisdictions. Carlin, above n 140, 4. 

143 Pearce, above 138: ‘During John Howard’s three terms as Prime Minister six appointments were made 
to the High Court and at the 2007 federal election five of the seven justices were Howard 
government appointees.’ Pierce asserts that this appointment record has ‘contributed to the post-
Mason High Courts retreating from many of the Mason Court reforms’. 

144 F Carrigan, ‘A Blast from the Past: The Resurgence of Legal Formalism’ (2003) 27 Melbourne 
University Law Review 163. 
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discussions the terms ‘efficiency’ and ‘certainty’ are used with am almost religious 

fervour. It is taken as a given that competition must be, by its nature, ruthless.145 This 

may be seen as a deliberate ploy on the part of business interests: by using such mantras 

forcefully, they may persuade listeners to accept a particular ‘truth’. The fact that such 

terms are sourced in economics, a discipline with a perceived foundation of rationality 

and an inherent appreciation of the mores of business, serves to give credibility to the 

assertions. Indeed, there has recently been criticism of ‘incessant criticism from big 

business endorsed by certain economists who utilise “anecdotal” evidence and 

undermine the worth of the role of emotion in human judgement’.146 Until recently, 

government has adopted such views by advocating compatible policies, for example 

pursuing deregulation.147  

Let us look at the objections one by one. 

(a) Too contentious 

It is contended that the term ‘unfair’ is unworkably ambiguous, and that a provision 

prohibiting unfair conduct will result in the courts making subjective, value-laden 

decisions which are likely to be applied inconsistently.148 The same criticism has been 

used to undermine the introduction of other terms such as  unconscionable conduct and 

good faith into the consumer and commercial sphere; it is reminiscent of the initial 

objections to the prohibition of misleading or deceptive conduct in s52 TPA. These 

terms have gradually gained traction, and courts have ascribed meanings to them in 

appropriate contexts.149 There is no reason why the same could not occur in relation to 

 

145 Queensland Wire Industries Pty Ltd v Broken Hill Proprietary Company Ltd (1988) 167 CLR 177, 
191. 

146 Boldeman, above n 137. 

147 For example, workplace policies and attitudes to unfair dismissal. 

148 The Reid Report was aware of the potential for criticism. Reid Report [6.33] onward. 

149 ‘Some quantitative indication of the use of these kinds of terms in statutes in Australia appears from 
the number of Acts of the Commonwealth Parliament in which they appear. The term ‘good faith’ 
appears in 169 separate Acts. The word ‘reasonable’ appears in 143, ‘interests of justice’ in 50, 
‘unconscionable’ in 12 (which is quite sufficient), ‘just cause’ in seven and ‘just excuse’ in one. This 
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unfairness. It seems to suspend belief that courts that can preside over matters of life 

and death, or interpret complex statutes, commercial documents and treaties are 

incapable of assessing what is unfair in a business context.150  

(b) Undermining certainty  

One of the primary arguments against an unfairness standard is that it would create 

uncertainty because its meaning in a commercial context is undetermined – but there is 

no certainty now in relation to s51AC. Asserting the importance of certainty and 

showing reluctance to adopt a new standard because of its potential impact on certainty 

suggests that the status quo is settled. It is not – there is uncertainty now, and has been 

for 12 years since the introduction of s51AC. 

The Reid Committee was aware of the ramifications of the proposed prohibition of 

unfair conduct. Although the committee acknowledged the new provision might cause 

uncertainty, it concluded that additional costs would be limited and of a ‘transitional 

nature’.151 There would be a teething period, certainly; but past that stage all parties 

would benefit from a certainty as to the meaning of unfairness in a commercial context 

and an identification of its parameters. This result implied a condition, of course, that 

such an identification would be made and applied consistently.  

Another point regarding certainty is that it should cut both ways. Certainty is desirable 

in the commercial sphere but should be applicable to all players. Larger businesses 

 

does not take account of their use in more than one provision of the same Act. Their interpretation 
and application case by case involves not only the development of a principled approach based on 
logic but one necessarily informed by value judgments. Additionally, terms such as ‘in relation to’ 
and ‘in connection with’, particularly found in taxing statutes, require judicial consideration of their 
general range and evaluative judgments about their application in particular cases.’ R S French, 
‘Judicial Activism – The Boundaries of the Judicial Role’ (10 November 2009 )LAWASIA 
Conference, Ho Chi Minh City, Vietnam) 4.  

150 Reid Report [6.71]: ‘In relation to such terms Mr Guy Aitken, representing the Attorney-General’s 
Department, advised: “To the extent that I do not think a court would singularly seize upon the 
words ‘oppressive’ or ‘unfair’ to set aside contracts which they personally did not agree with, then it 
is probably a fair comment that the courts would continue to act judicially.”’  

151 Reid Report [6.67]. Refer generally to the discussion by Strickland, ‘Rethinking Unconscionable 
Conduct under the Trade Practices Act 1974 (Cth)’ (2009) 37 Australian Business Law Review 19. 
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criticise the introduction of a fairness standard because of the uncertainty of the 

transitional period and the likelihood of legal action to test the parameters of the new 

law. But uncertainty is a fact of life for many businesses – including those which deal 

with these larger entities in a retail leasing or franchising relationship. The weaker party 

has little certainty about their business environment or its continuity and the contracts 

they sign invariably contain wide discretions which favour the stronger party.152 

(c) Disincentives for business 

It has been noted that  

[i]f levels of fairness are overly prescribed, provisions may…create disincentives for 

parties to enter into contracts that are mutually beneficial and undertake efficient 

investment. Further, overly defined provisions could become inflexible, becoming 

unresponsive to changing views on acceptable conduct.153 

There is no doubt that the imposition of a new standard would require business to take 

stock. Business would need to consider relevant contracts and ensure that terms were 

not unfair, and examine their practices to ensure that they do not offend fairness 

standards. Is this really such an imposition? Presumably, businesses already regularly 

review their contracts and practices to ensure compliance with industry regulation, 

practices and standards. Any variation in the standard from unconscionable to unfair 

conduct will surely not be so great as to cause significant rewriting of contracts or 

amending of procedures. If businesses are convinced this would be the case, perhaps 

this is evidence in itself that some aspects of business conduct need to be addressed and 

that amendment is overdue.  

It is also unlikely that business would choose not to enter into contracts that are 

‘mutually beneficial’ and lose the incentive to ‘undertake efficient investment’. 

Businesses exist to make profits. Businesses enter into transactions with varying 

 

152 Reid Report [6.35]; [6.70].  

153 Productivity Commission Final Report, 90. 
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standards of risk. These risks are factored into costs and, to an extent, will affect 

decision making. Again, it defies belief that a business would avoid entering into a 

potentially beneficial endeavour because of concerns about the meaning of fairness. 

Similar considerations apply regarding a reluctance to invest.  

There is an argument that small businesses will suffer because of larger businesses’ 

reluctance to deal with them for fear of falling foul of a fairness standard. In a retail 

leasing context, regional centres already are dominated by large specialty tenants and 

chains: simply, landlords want more established entities, and in many cases smaller 

tenants do not have to be considered. In a smaller or less sought-after centre, a landlord 

may be faced with an empty shop and a more established tenant is unavailable.154 It is 

counterintuitive to suggest that a landlord would refuse to lease premises solely on the 

basis of uncertainty about what, in a worst case scenario, unfairness may mean in a 

commercial context. So far as investment is concerned, some businesses may divest 

resources, as they might for a variety of commercial reasons, but given the returns in the 

retail property sector, this seems to be an unlikely response.  

(d) Overly defined provisions could become inflexible, becoming unresponsive to 

changing views on acceptable conduct 

An unfairness provision would not have to be ‘over-defined’. The provision 

recommended by the Reid Report was no more complex than s52. The inclusion of the 

factors was to guide the courts to utilise unconscionable conduct in a commercial 

transaction, but they were probably unnecessary: their presence has, until recently, done 

little to enhance s51AC’s operations; initially they were often disregarded.155 Although 

it may be prudent to retain the factors until the nature of unfairness in a commercial 

context becomes more established, proponents of an unfairness provision advocate 

simplifying the exercise.156 Reference is often made to s52, an uncomplicated provision 

 

154 It is likely that in a ‘competition’ between a smaller operator and a larger concern the latter would be 
accommodated.  

155 As discussed in Chapters 3 and 4. 

156 A Asher, ‘S52 @ 35’ (October 2009) Trade Practices Law Conference, Adelaide.  
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which has made a significant impact on consumer and commercial transactions and 

business conduct generally. On the other hand, there is the voluminous s51AC which 

has been the subject of much detail and discussion but limited effectiveness.  

(e) An undermining of the individualist ethic157 and the autonomy of contracting parties 

Large business cannot have it both ways and adhere to classical notions on one hand 

and yet rely almost solely on standard form contracting. Take it or leave it negotiations 

leave no room for autonomy, and the reduction in transaction costs for a standard form 

contract is likely to be outweighed by the imposition of non-negotiable terms which 

favour the larger business. Also, classical principles are peripheral in respect of a statute 

dealing with fair trading and wider ‘conduct’ issues.  

(f) Manipulation by other businesses 

Another complaint is that some small businesses may manipulate the unfairness 

provision to avoid their responsibilities under a contract. No doubt some would – some 

people would do this in any provision of a statute or a contractual term, if it was their 

wont. It is unnecessary to wait for an unfairness provision to see this, but these cases are 

few and far between. Apart from the obvious expense in financial and emotional terms 

of entering into the litigation process, most businesses simply want to press on. There 

does not seem to be any evidence of hordes of tenants (or parties to other forms of 

contracts for that matter) eagerly awaiting the opportunity to avoid their contractual 

obligations.  

(g) It is unnecessary as things have changed  

It is asserted that simply looking at cases where Section 51AC has been established is 

artificial because business has responded to s51AC by modifying its practices. Professor 

Horrigan notes that there has been ‘considerable improvement in business behaviour 

that is not traceable through the outcomes of the limited number of test cases on these 
 

157 Brownsword et al, ‘The Impact of a Contract to Trade Fairly’ (2003) <http://www.bis.gov.uk 
/files/file32101.pdf> at 14 March 2009, 46.  
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provisions on unconscionable conduct in the last decade or so’.158 There is much merit 

in this argument, given that the past decade has seen an increased recognition of the use 

of industry standards, codes of conduct and other measures designed to address business 

conduct issues without resort to litigation.159  

4. Benefits of a prohibition of unfair conduct 

The benefits of a fairness provision in the TPA are: 

(a) The provision of a clear and direct prohibition unhindered by traditional legal 

interpretations 

‘Unfair’ has not obtained a legal connotation except in the broadest sense. Unlike 

‘unconscionability’, it is untainted by general law interpretations which have confused 

the concept and impeded the development of the law and its application to deserving 

cases. It has a wider scope than ‘unconscionable’, which will always be vulnerable to 

the temptation to restrain it according to traditional safeguards. Reference to fairness 

may restrain suppliers (landlords) who use standard form contracts on a take it or leave 

it basis to abuse power. 160 

Proponents of unfair contract terms legislation argue that competition may be enhanced 

by the prohibition of unfair terms, but with regard to retail leasing focus on unfair 

contract terms may have little impact. There seems to be little competition on terms in 

retail leases, at least for smaller specialty tenants and especially in the larger centres. 

The reality is that many centres are, effectively, markets within themselves so an 

 

158Submission to the 2008 Senate Economics Committee Inquiry into the Need, Scope and Content of a 
Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 
(Professor Bryan Horrigan, submission 15) <http://www.aph.gov.au/senate/committee/economics_ 
ctte/tpa_unconscionable_08/submissions/sub15.pdf> at 15 April 2009. 

159 Ibid. 

160 Submission to the Senate Economics Committee Inquiry into the Statutory Definition of 
Unconscionable Conduct (Dr. David Cousins and Sitesh Bhojani, submission 30) 
<http://www.aph.gov.au/senate/committee/economics_ctte/tpa_ 
unconscionable_08/submissions/sub30.pdf> at 15 April 2009.  
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opportunity to go to another shopping centre in the same catchment is no option at all. 

Smaller tenants simply tend to agree to the terms. Although unfair contract terms 

legislation may have some impact on terms in retail leases, it is likely to be minimal and 

have no impact on conduct generally. This, in my view, is the significant problem.  

(b) Short-term pain – long-term gain 

As discussed, if the end result is certainty about the parameters of commercial dealing 

all parties will be better off. This is the case even if larger businesses have to make 

concessions. 

(c) Enhancing trust and cooperation 

While there has been much focus on potential dangers of incorporating fairness 

standards into commercial transactions, the benefits of enhanced trust and cooperation 

in business have been largely ignored. If relationships are exploitative, they are no 

longer valued161 and standards of fairness provide security against risk of 

opportunism.162 Macaulay has noted that an exploitative business culture is less likely to 

be efficient.163 Opportunistic behaviour creates risks and costs, but I suggest that 

measures which discourage opportunistic conduct reduce transaction costs. An injection 

of fairness principles may improve business by encouraging them to be more open and 

accountable, boosting trading confidence despite information and power asymmetries. 

More confident small businesses can only benefit the economy.  

Regulation which seeks to curb unfair business conduct is not anathema to economic 

performance; nor does it undermine the sanctity of contract. Instead, it may succeed in 

 

161 Reid Report [6.30].  

162 Brownsword et al, above n157, 58. 

163 S Macaulay, ‘Relational Contracts Floating on a Sea of Custom? – Thoughts About the Ideas of Ian 
Macneil and Lisa Bernstein’ (2000) 94 Northwestern University Law Review 775; Macaulay, ‘Long-
term Continuing Relations: The American Experience Regulating Dealerships and Franchises’ in C. 
Joerges, ed, Franchising and the Law: Theoretical and Comparative Approaches in Europe and the 
United States (1991, Nomos Verlagsgesellschaft) 179; R Gordon, ‘Macaulay, Macneil, and the 
Discovery of Solidarity and Power in Contract Law’ (1985) Wisconsin Law Review 565.    
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heightening business cooperation and confidence while still adhering to the ‘true’ spirit 

of a particular bargain.  

For many years before recent events in the financial world caused us to pause and 

reconsider our belief in the infallibility of the market, business and government had 

promoted deregulation and decried the adverse impacts of paternalistic measures on the 

smooth running of the economy. Perhaps one positive to emerge from the global 

financial crisis is the recognition that markets are fallible and do not invariably lead to 

efficient outcomes. There may also be a realisation that markets are not programmed, 

nor can they be entrusted, to do equity. 

(d) Extension to commercial transactions elsewhere 

The TPA has always been proactive legislation and the fact that other jurisdictions have 

not followed suit should not deter the Australian legislature. Section 52, the prohibition 

of misleading or deceptive conduct, has been part of Australian law since 1974. It is 

only in the past few years that similar provisions were introduced in the UK and Europe 

through the Unfair Commercial Practices Directive. 164 The diagram below sets out the 

comparison between the consumer protection provisions of the TPA, most of which has 

been operational for 35 years, and the provisions which have been recently introduced 

in the EU.165  

 

 

164 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning 
unfair business to consumer commercial practices in the internal market and amending Council 
Directive 84/450/EEC, Directives 97/7/EC and 2002/65/EC of the European parliament and of the 
Council.  

165 It should be noted that some member states had similar protections in their consumer laws whereas 
others did not. Indeed, due to the maximum harmonisation requirements some member states have 
had to dilute their applicable laws. 



 

Unlike s52, the misleading acts in the UCPD apply only to consumer transactions; it has 

required a series of compromises to reach agreement in the terms of the Directive. There 

is still no equivalent of s51AC.  

(e) A fairness provision will take away the need for additional regulation  

Ironically, one of the calls by business, and indeed the government, through COAG and 

the Productivity Commission, is to decrease regulation. A fairness provision would 

achieve this. As can be seen by the European experience, misleading conduct can be 

absorbed into an unfairness provision. Unfair conduct would extend to unfair contracts. 

Unfairness could be applicable to business and consumer transactions. There could be 

one provision prohibiting unfair conduct in trade or commerce. 

5. Why are we still discussing a prohibition of unfair conduct? 

Section 51AC has been unsuccessful in addressing instances of unfair business conduct 

as considered in the Reid Report. The provision is only satisfied in the most egregious 

circumstances and, in my view, has not achieved the result anticipated by the Reid 

Committee when it advocated a statutory provision to address unfair business conduct. 

There have been assertions that s51AC has been successful because its presence has 

played a deterrent role, curbing instances of unfair business conduct and encouraging 

440 | P a g e  

 



441 | P a g e  

 

                                                

businesses to modify practices within the industry.166 However, it was noted by the 

Senate Standing Committee on Economics as recently as December 2008 that: 

the committee believes the fact there have only been two successful findings under 

section 51AC over the past decade primarily reflects the courts’ narrow interpretation of 

this section, rather than any great adjustment in business behaviour. There are simply too 

many allegations where the actions of retail landlords and franchisors appear unethical, 

and yet there is no legal redress because it is not unconscionable under the legal definition 

of ‘unconscionable’.167 

While there is acknowledgement that unfair business conduct issues still impact 

adversely upon small businesses, to date s51AC has been the subject of few successful 

actions and is likely to continue to receive a narrow interpretation by courts.168 Views 

noting the limitations on the impact of s51AC were proffered in the course of the 

Productivity Commission inquiry and during the 2008 Senate Economics Committee 

inquiry.169 In the latter inquiry, a variety of alternative approaches were proposed to 

amending s51AC and make it ‘workable’, including an unfair conduct provision. The 

Issues Paper led to the establishment of an expert panel to examine how to make s51AC 

more workable, especially through a consideration of examples and/or presumptions. It 

is interesting that one of the priorities of both the Federal Government and the 

Productivity Commission is to streamline legislation and to undo unnecessary 

regulation, yet we are examining the possibility of adding more content to s51AC to 

make the provision workable. If s51AC needs to be made to work, presumably through 

more successful cases, it seems odd to keep adding to it when it is already, arguably, 

overladen with detail.  

 

166 See the various submissions from shopping centre interests and the Law Council of Australia. 

167 The Senate Standing Committee on Economics, The Need, Scope and Content of a Definition of 
Unconscionable Conduct for the Purposes of Part IVA of the Trade Practices Act 1974 (December 
2008) [5.4]. 

168 J W Carter and A Stewart, ‘Commerce and Conscience: The High Court’s Developing View of 
Contract’ (1993) 23 University of Western Australia Law Review 49, 63–5. 

169 D Clough, ‘Coexistence of Fairness and Competition under the Trade Practices Act 1974 (Cth)’ 
(2005) 33 Australian Business Law Review 99, 135.  
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6. Rationale for the TPA 

To insert a prohibition of unfair conduct into the TPA, the provision would need to 

integrate with the objectives of the Act. Section 2 of the TPA states: 

[t]he object of this Act is to enhance the welfare of Australians through the 

promotion of competition and fair trading and provision for consumer 

protection. 

Welfare is to be enhanced by provision for consumer protection and through the 

encouragement of the mutual (and perhaps contradictory) pursuit of competition and 

fair trading. As the TPA is often described as ‘economic legislation’,170 the reference to 

competition is unremarkable. However, the competition ideal is balanced by the 

reference to fair trading. The inclusion of ‘fair’ trading suggests that the government 

was conscious that economic efficiency was unlikely to be achieved if markets were 

permitted to operate unchecked; and that unfair practices within markets would impede 

economic efficiency.  

Fair ‘trading’ demonstrates that the objectives of the Act extend beyond contract. The 

legislation takes a ‘transactional’ focus, and the allusion to ‘trading’ indicates an 

extension to the wider contextual circumstances of the transaction.171 The reference to 

competition and fair trading, and not one or the other, demonstrates that the TPA 

assumes that the pursuit of competition should not undermine fair trading; nor should 

too vigorous a pursuit of fair trading emasculate competition.  

It is vital to remember that economic efficiency is not an end in itself. The welfare of 

Australians should also be considered. Of considerable relevance is whether ‘welfare’ is 

to be constrained by the often assumed economic focus of the legislation, or is to extend 

to more general considerations– in particular, social factors. Economic decision making 

 

170 Ibid. 

171 A matter which can be taken as given when examining the scope of, for example, s52 and arguably 
even after the end of the contract itself. 

http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#competition
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s4.html#provision
http://www.austlii.edu.au/au/legis/cth/consol_act/tpa1974149/s51aca.html#consumer
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and its consequent social impacts cannot, readily or realistically, be disconnected. In 

some cases, ‘efficient’ economic outcomes may have dire social consequences.  

There is logic in constraining an assessment of ‘welfare’ to consumer and economic 

considerations. The thrust of the TPA is the regulation of trading, so its success in 

achieving its objectives should be assessed within that paradigm. There is a saying, ‘all 

boats float on a rising tide’; if the economy is performing well, all persons within that 

economy will benefit.172 Clough suggests that economic efficiency can seen to be the 

cogent underpinning of the TPA in the promotion and welfare of Australians.173 

However, this assessment disregards the impact of economic activities on the wider 

society. Collateral effects cannot be marginalised if there is to be a legitimate 

assessment of welfare. Small businesspersons should be considered from two 

perspectives: as consumers, but also as businesspersons whose success or failure affects 

the economy and the society. The impact the TPA has on them is dual. In a discussion 

of whether or not an unfair conduct provision involving small businesspersons furthers 

the objectives of the Act this is a major consideration.  

As early as 1998, Professor Harland noted that an approach based purely on an 

economic cost–benefit analysis overlooks the role of the law in promoting social goals 

and community values as well as attempting to make the marketplace more efficient. 174 

Clough suggests that such considerations are beyond the ambit of economic legislation 

and should not be pursued at the expense of market efficiency. This encourages 

reference to Lindblom, who argues that efficiency is always determined in relation to 

some other value. In Lindblom’s view, ‘the real question is not “is the market 

 

172 Garvin, above n 19.  

173 Clough, above n 169, 119, citing Averitt and Lande, ‘Consumer Sovereignty: A Unified Theory of 
Anti-trust and Consumer Protection Law’ (1997) 65 Antitrust Law Journal 713, 714, 722-723. 

174 D Harland, ‘The Legal Concept of Unfairness and the Economic and Social Environment: Fair Trade, 
Market Law and the Consumer Interest’, in Balate, ed, Unfair Advertising and Comparative 
Advertising (1988 Story Scientia, Brussels) Ch 1, 29.  
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efficient?” but “efficient toward what purpose?” When a system leaves many people in 

poverty, it is hard to call it efficient’.175 

Although it is not a direct objective, the practical effect of the TPA is the regulation of 

business conduct and relationships. For example, with regard to Part IV, welfare is 

enhanced by the promotion of competition and the curbing of anti-competitive industry 

practices,176 but the effect is a reorganisation of business relationships and conduct to 

ensure compliance with the relevant provisions. In relation to Part V, Division 1 there is 

no restriction on the nature of a party seeking relief, whether a commercial entity or an 

individual consumer. Business-to-business disputes are addressed through a Part of the 

Act headed ‘Consumer Protection’, – within a Division referring to ‘Unfair Practices’.177 

In relation to Part IVA, there are three distinct provisions prohibiting unconscionable 

conduct in consumer, small business and commercial transactions generally. Again, 

business-to-business transactions are addressed. The legislation should develop 

consistently with the objectives of the TPA.  

Does the TPA aim to enhance welfare through economic considerations; and if so, does 

an assessment of welfare extend to collateral issues? The Reid Committee was 

cognisant of the impact of small business failure on society.178 While it was recognised 

not all failures were the result of opportunistic conduct, the effects were noted and the 

committee acknowledged that such conduct has a role to play in business failure and the 

consequent social and economic cost.179 

 

175 C E Lindblom, The Market System: What It Is, How It Works, and What to Make of It (2001, Yale 
University Press) 125.  

176 Clough, above n 169, 113 has suggested that the objectives of Part IV are economic rather than moral: 
‘the protection and advancement of a competitive environment and competitive conduct’, per Deane 
J in Queensland Wire Industries Pty Ltd v Broken Hill Pty Co Ltd (1989) 167 CLR 117.  

177 Part V Div 2. 

178 Contrary to common perceptions, most Australian businesses survive for a considerable time. I 
Bickerdyke, R Lattimore  and A Madge, Business Failure and Change: An Australian Perspective 
(2000) Productivity Commission Staff Research Paper, AusInfo, Canberra. 

179 J Everett and J Watson, ‘Small Business Failure and External Risk Factors’ (1998) 11 Small Business 
Economics 371, 372 state, ‘[t]he two primary causes of small business failure appear to be a lack of 
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The classical model is based on discrete dealings where parties seek to maximise their 

own dealings in the short term, but it is clear that the majority of people in ongoing 

business relationships regulate their relationships in accordance with what they consider 

to be fair and reasonable, or commercially necessary, at particular points in time rather 

than by reference to ‘a priori rights and duties arising under a contract’.180 In most 

dealings the prospect of lawyers, courts and legal regulation are far from the parties’ 

minds. Studies indicate that cooperation and the pursuit of a longer working relationship 

takes precedence over the prospect of a limited exchange: 

effective and private government and social fields are affected but seldom controlled by 

the formal legal system. Even discrete transactions take place within a setting of 

continuing relationships and interdependence.181  

7. How do we solve a problem like unfairness? 

Fairness and unfairness are terms are often used but rarely qualified. They are verbal 

chameleons which, rather than changing colour to adapt to a particular environment, 

take on a variety of meanings in a variety of contexts. ‘Fairness’ can attract a variety of 

meanings, including just, equal, good, ethical or moral. ‘Unfairness’ attracts similarly 

diverse interpretations. Perceptions of fairness and unfairness are highly subjective: 

what is fair or unfair to one person may not be to another, depending on moral compass, 

background, culture and personal circumstances.  

 

appropriate management skills and inadequate capital...’; S Haswell and S Holmes, ‘Estimating the 
Small Business Failure Rate: A Reappraisal’ (1989) 68 Journal of Small Business Management 72-
73; E Warren and J L Westbrook, ‘The Success of Chapter 11: A Challenge to Critics’ (2009) 107 
Michigan Law Review 603.  

180 Integrated Computer Services Pty Ltd v Digital Equipment Corp (Aust) Pty Ltd (1988) 5 BPR 11,110, 
11,117.  

181 Macaulay,  ‘An Empirical View of Contract,’ 1985 Wisconsin Law Review 465. The law after all is 
essentially a social and practical enterprise. Society relies upon it as a powerful instrument both in 
facilitating and in constraining human action and endeavour. And in the end the law depends upon 
society for its continuing acceptance. Rightly we value individual freedom as central to self- 
realization. Yet in society we are necessarily involved in a cooperative endeavour and this entails 
social responsibilities.’ Finn, ‘Commerce, the Common Law and Morality (1989) Melbourne 
University Law Review 87; 90 ‘ the fundamental root, the base of contract is society. Never has 
conduct occurred without society.’  
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Nevertheless, the Reid Committee was confident that ‘unfair’ had the strong advantage 

of being ‘widely understood, being part of the every-day moral vocabulary of all 

Australians’. The committee felt that ‘fairness is the social value central to the 

maintenance of social cohesion and the legitimacy of the social system. It has the added 

advantage of directly addressing the problem as it is usually articulated’.182 As well as 

attracting a variety of meanings, fairness can be many things. It can be a standard by 

which conduct is judged. It can be an obligation placed upon individuals, governments 

and society and, in turn, an expectation on behalf of citizens towards such institutions 

and society. Fairness can be relevant to business practice; a law which insists on 

standards of fairness in contracts and commerce more generally would be protecting the 

fundamental social and economic purposes of those institutions.  

(a) General concepts 

While it is convenient for all words used in legislation to have ‘an objective and 

identifiable meaning available to all’,183 this ideal is at odds with the law’s role within 

the wider social framework. Some concepts simply cannot be intricately defined – and it 

is better they are not, as the rigour of a definition in circumstances involving human 

fallibility may conspire to exclude deserving cases which do not ‘fit’ within the 

constraints even of an expansive definition. Nor should this be necessary. Australian 

courts have considerable experience with interpreting and giving meaning to general 

concepts184 such as reasonableness, unconscionability, good faith185 and, indeed, 

 

182 Reid Report [6.70]. 

183 Boldeman, above n 137: ‘Curiously, it appears that we are unable to come to terms with the meanings 
of the words ‘unconscionable’ and ‘unfair’, while being obliged to pretend that all legal words 
should have an objective and identifiable meaning available to all. Of course, most people will not 
have heard of the word ‘unconscionable’, let alone how the courts have used it in recent times. This 
stands in marked contrast with the word ‘fair’, which is used daily by everyone in our society’.  

184 J Dietrich, ‘Giving Content to General Concepts’ (2005) 29 Melbourne University Law Review 218. At 
218 Dietrich defines ‘general concepts’ as ‘those legal notions or ideas that are necessarily described 
in broad and abstract terms’. Note too the comments in footnote 1 of the article.  

185 Refer again to the comments of Justice French, above n 149.  
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unfairness. General ‘fairness’ standards are well known to the law. In Legal Systems 

and Lawyers Reasoning, Professor Julius Stone notes:  

When courts are required to apply such standards as fairness, reasonableness and non-

arbitrariness, conscionableness, clean hands, just cause or excuse, sufficient cause, due 

care, adequacy or hardship, then judgment cannot turn on logical formulations and 

deductions, but must include a decision as to what justice requires in the context of the 

instant case. This is recognised, indeed, as to many equitable standards, and also as to 

such notorious common law standards as ‘reasonableness’. They are predicated on fact-

value complexes, not on mere facts. 186 

Stone distinguishes between ‘legal rules’ and refers to ‘legal standards’, the latter 

requiring normative decisions in their application. 187 In Berbatis, at first instance French 

J distinguished between standards and rules in the context of s51AA and noted that 

s51AA is ‘a functional concept rather than definitional’; on this interpretation, ss 51AB 

and 51AC prescribe ‘a standard rather than a rule’ with the boundaries for their 

application being ‘normative rather than logical’.188 What is needed to meet the standard 

depends on the circumstances, and the obligation to be fair relates to both a decision 

itself and the process by which it was made.  

(b) The ‘meaning’ of fairness  

Like ‘unconscionability’, this term may encompass both popular and legal parlance: 

from the colloquial ‘fair go’ to a more defined, legal connotation.189 In either case, the 

term is certainly not unique to the law in Australia, or abroad.  

 

186   J Stone, Legal Systems and Lawyers Reasoning (1964, Stanford University Press, USA) 268.   

187 Ibid. Such views are not a modern phenomenon. As early as 1908, Roscoe Pound took to task those 
who ‘posit a science of law upon a jurisprudence of rules and it is in the nature of rules to operate 
mechanically. The true science of law should recognise the adjustment of principles and doctrines to 
the human conditions they are to govern rather than to assumed first principles’. R Pound, Criminal 
Justice in America: Mechanical Jurisprudence (1908) 8 Columbia Law Review 609, 622.   

188 Australian Competition and Consumer Commission v C G Berbatis Holdings Pty Ltd (No 2) (2000) 96 
FCR 491, 503.  

189 As, it seems, will be the case with the definition of unfair contract terms in the ACL.  
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Fairness, and by implication unfairness, is criticised as being a vague, subjective 

concept not suited to application in the commercial sphere. Dietrich notes that the fact 

that a term may be difficult to define should not necessarily inhibit its useful 

operation,190 and Bigwood posits that ‘a principle’s vagueness is not a sufficient ground 

for repudiating it.’191 Also, it cannot be said that unfairness is a stranger to Australian 

law: it has been the subject of judicial consideration pursuant to section 106 of the 

Industrial Relations Act 1996 (NSW), and the term ‘unjust’, which is arguably 

synonymous with ‘unfair’, has been examined at length in the interpretation of the 

Contracts Review Act 1980 (NSW).192 The Independent Contractors Act 2006 (Cth) 

prohibits unfair or harsh contracts193 and refers to some factors in making this 

assessment which resemble those in s51AC. The UCT legislation in Victoria and the 

equivalent provisions in the ACL focus on unfair terms. Although these examples are 

applicable to unfair contracts, the cases demonstrate that a workable assessment of 

fairness in both consumer and commercial situations is possible. There is no indication 

that this legislation has resulted in a torrent of litigation, inconsistent and subjective 

decision making or widespread contractual and business uncertainty. An extension to 

conduct, especially assessed in a relational context as discussed in Chapter 5 is a logical 

and uncomplicated step. Assessments of ‘conduct’ in the TPA are nothing new: 

references to conduct have been within the statute for over 35 years in the case of 

misleading or deceptive conduct, and over 20 in the case of unconscionable conduct. 

 

190 See generally Dietrich, above n 184. 

191 R Bigwood, ‘Conscience and the Liberal Conception of Contract: Observing Basic Distinctions’ Pt 1 

(2000) 16 Journal of Contract Law 1, 9: A principle’s ‘vagueness is not a sufficient ground for 

repudiating it. Many concepts in our law are vague but manageable. Indeterminacy warrants care 

in application rather than rejection’. See too Dietrich, ibid 219.  

192 In several dictionary definitions ‘unfair’ is described, inter alia, as ‘unjust’. 

193 In deciding whether a contract is unfair or harsh the Court must consider the following:  

 the relative bargaining strengths of the parties to the contract;  
 any undue influence, pressure or unfair tactics which may have been used;  
 whether the total remuneration paid to the independent contractor is less than an employee doing 

the same work would have received;  
 any other relevant matters.  
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Assessments of conduct in Part IV, the bastion of competitive practices, primarily 

examine conduct. In Part IV, contracts themselves play a marginal role,194 as it is 

impugned conduct, almost invariably not the subject of anything as concrete as a 

contract, that is considered. The only shortcoming may be that the court’s less than 

robust interpretation of s51AC, and strategies such as the introduction of elements such 

as ‘moral obloquy’, may be repeated in the establishment of an unfairness standard.  

(c) Possible interpretations of ‘unfair’ 

The Reid Committee did not propose a definition of ‘unfair’. The TPA has not tended to 

provide definitions in relation to terms such as ‘misleading’, ‘deceptive’ or 

‘unconscionable’ and it would seem that ‘unfair’, as in ‘unfair conduct’, will remain 

similarly undefined.  

An undefined ‘unfair’ will not be unproblematic, but may give rise to similar difficulties 

to those experienced with ‘unconscionable’ conduct. What may seem unfair on one 

level may not be regarded as unfair in a business context. Again, this seems to invite a 

collision between classical notions of the contractual process and the intent of the 

legislation to address the contentious practices identified by, inter alia, the Reid 

Committee.  

Given the imminent inclusion of a definition of ‘unfair contract terms’ in the TPA, it 

would seem an obvious step to adopt a similar definition in relation to unfair conduct. 

As discussed above, the proposed definition will have three elements: a term will be 

unfair if it would cause significant imbalance in the parties’ rights and obligations 

arising under the contract; if it is not reasonably necessary in order to protect the 

legitimate interests of the party advantaged by the term; and if it would cause detriment 

to a party were it applied or relied on. An extension to conduct would be relatively 

straightforward; it could be noted that conduct would be unfair if it caused a significant 

imbalance between the parties, was not reasonably necessary in order to protect the 

legitimate interests of the party engaging in the conduct and would cause detriment to 

 

194 For example, the references to ‘contracts, arrangements or understandings’. 



450 | P a g e  

 

                                                

the party affected by that conduct. The definition of ‘unfair contract’ should be limited 

and not applied in any way to unfair conduct; it is best left unrestrained to develop in 

the same way as s52. In any case, unfairness in a contractual sense may have little 

relevance to the nature of conduct.  

(d) Dictionary definitions 

Alternatively, ‘unfair’ could, like the reference to misleading and deceptive in s52, 

remain undefined to let the courts develop its meaning. The dictionary definitions of 

‘fair’ and ‘unfair’ include: Fair: just, equitable, moderate in quality or amount, in a fair 

or just manner; just treatment or behaviour;195 free from bias, dishonesty, or injustice; 2. 

that is legitimately sought, pursued, done, given, etc.; proper under the rules.196 Unfair: 

unjust, not fair or impartial, indeed used as a synonym for unjust;197 not fair; biased or 

partial; not just or equitable; unjust; 2. marked by deceptive dishonest practices.198 

Interestingly, there is little difference between the definitions of ‘unconscionable’ and 

‘unfair’, but this is not surprising as unconscionability is a more pejorative form of 

unfairness – different standards on the same continuum.  

(e) Objective and subjective approaches to fairness – a role for Section 52? 

At first glance, Section 52 may seem unhelpful in assisting interpretation of s51AC. 

Section 52 permits an objective assessment of whether conduct is misleading or 

deceptive. It is assumed that a fairness standard will require a subjective assessment, 

 

195 Oxford University Press, Oxford Compact Dictionary and Thesaurus, 2009, Great Britain. 

 

196 Ibid. 

 

197 Dictionary.com <http://dictionary.reference.com/browse/fair> at 12 December 2009. 

 

198 Dictionary.com <http://dictionary.reference.com/browse/unfair> at 12 December 2009. 

http://dictionary.reference.com/browse/fair
http://dictionary.reference.com/browse/unfair
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and the concerns about such subjective assessments becoming uncontrolled raise 

concerns about s51AC and of a prohibition of unfair conduct. Nevertheless, I believe 

that an objective perspective is possible, and consistent with the High Court’s approach 

to Section 52. The relational factors discussed in Chapter 5 could assist this assessment.  

Whether or not conduct is misleading or deceptive is a question of fact to be decided by 

considering what was said and done against the background of all surrounding 

circumstances.199 Matters under Section 52 can be analysed from one of two points of 

view:200 the first considering ‘members of a class to which the conduct in question [is] 

directed in a general sense’ and the second focusing on ‘identified individuals to whom 

a particular misrepresentation has been made or from whom a relevant fact, 

circumstance or proposal was withheld’. A consideration of these circumstances could 

see applications of s52 extend from conduct engaged in during private negotiations 

between individuals to conduct directed toward the public at large or a section thereof. 

This would also be the case with a prohibition of unfair conduct. In the case of retail 

leasing the conduct could be directed at one tenant or a number of tenants in a centre or 

in a number of centres. In a retail leasing transaction, the usual case will be that the 

conduct is directed towards an individual tenant, although as can be seen from decisions 

such as Dukemaster,201 Simply No Knead 202and ACCC v Allphones (Retail) Pty Ltd,203 

sometimes instances of unconscionable conduct by one lessor or franchisor may be 

directed against members of a particular class, such tenants in a particular centre or a 

group of franchisees. The approach in unconscionability cases has been to examine 

 

199 Taco Bell Pty Ltd v Taco Company of Australia Inc (1982) ATPR 40-303 at 43,751 referred to in 
Campomar Sociedad Limitada v   Nike International Limited (2000) 202 CLR 45, [85]; Butcher v 
Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. 

200 Taco Bell Pty Ltd v Taco Company of Australia Inc (1982) ATPR 40-303; Campomar Sociedad 
Limitada v Nike International Limited (2000) 202 CLR 45, [100]. 

201 (2009) ATPR 42-290.  

202 (2000) 104 FCR 253.  

203 (2009) ATPR 42-247. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%20218%20CLR%20592
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
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individual circumstances to make the assessment; therefore it seems that the best 

approach is that directed toward specific individuals.  

(f) Conduct directed towards specific individuals 

The High Court has noted that where the conduct is directed towards specific 

individuals a determination as to whether or not conduct is misleading or deceptive may 

be direct and uncomplicated.204 In such a case, the court will consider factors such as the 

nature of the parties, their respective, relevant knowledge and experience, the nature of 

the transaction and other factors relevant to that particular transaction. After considering 

these issues, together with all the surrounding circumstances, the court will determine 

whether the conduct is misleading or deceptive, or likely to mislead or deceive.  

The facts in Butcher v Lachlan Elder Realty Pty Ltd 205 (‘Butcher’) are illustrative. The 

case involved the sale of an expensive waterfront property. In promoting the property, 

the real estate agent published a brochure which contained a survey diagram which had 

been obtained from vendor’s solicitors. The brochure contained a disclaimer as to the 

reliability of information obtained from other sources. As events transpired, the survey 

diagram was found to be inaccurate, and the purchasers were unable to develop the 

property as they had planned. At issue was whether the real estate agent had made a 

representation to the purchasers as to the accuracy of the diagram and therefore, because 

it was inaccurate, had engaged in misleading or deceptive conduct.206 The majority of 

the High Court held that the agent’s conduct was not, in the circumstances, misleading 

or deceptive. Crucial to this decision was the analysis of ‘the conduct of the defendant 

in relation to that plaintiff alone’.207 The High Court noted at 604: 

 

204 Taco Bell Pty Ltd v Taco Company of Australia Inc (1982) ATPR 40-303 at 43,751, referred to in 
Campomar Sociedad Limitada v   Nike International Limited (2000) 202 CLR 45, [85]; Butcher v 
Lachlan Elder Realty Pty Ltd (2004) 218 CLR 592. 

205 (2004) 218 CLR 592. 

206 The agent claimed that it was merely passing on the information provided by the vendor.  

207 (2004) 218 CLR 592, 604. 

http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282000%29%20202%20CLR%2045
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%20218%20CLR%20592
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%20218%20CLR%20592
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%282004%29%20218%20CLR%20592
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[s]o here, it is necessary to consider the character of the particular conduct of the 

particular agent in relation to the particular purchasers, bearing in mind what matters of 

fact each knew about the other as a result of the nature of their dealings and the 

conversations between them, or which each may be taken to have known... [i]t was 

crucial to examine the role of the person in question.  

In holding that the agent had not engaged in misleading or deceptive conduct towards 

the purchasers, the High Court considered the nature of the parties, the character of the 

transaction contemplated and the contents of the brochure itself.  

In relation to the nature of the parties, the purchasers were a company director and his 

de facto wife, both of whom had considerable business and investment experience. The 

High Court described them as ‘intelligent, shrewd and self-reliant’. In comparison, the 

agent was described as a suburban real estate agent from a small office. The 

representation alleged was a representation about title and, in the view of the High 

Court, it was a matter of common experience that the skill of suburban real estate agents 

lay with matters such as introducing purchasers and making contracts rather than 

possessing research skills or means of independently verifying title details about the 

properties they sought to sell.  

The High Court also considered the character of the transaction: the purchase of very 

expensive property, to be used as an investment and a means of gaining future profits. 

The purchasers were well advised. 

This approach demonstrates a fact-specific examination of the individual parties and 

their conduct in the context of the overall transaction. This is exactly the approach that 

is necessary for Section 51AC or the unfair conduct provision. In considering whether 

the conduct is ‘unfair’, it is appropriate to assess the nature of the parties; indeed several 

of the factors in s51AC(3) invite such an assessment, especially s51AC(3)(a),(c) and 

(e). The contrast between the purchasers and the real estate agent in Butcher resonates 

with many retail leasing situations; there were two commercial parties but one had far 

greater resources, skill and experience than the other. The expectations of the real estate 

agent’s expertise went to the nature of his business only, and did not extend to ‘legal’ 

matters such as title or like areas of specialisation. Similarly, while many small retail 
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tenants are good businesspersons in their own field, their ability is unlikely to extend to 

wider business experience and the complexities of commercial disputes. This was 

recognised, and concessions made, in this case involving a real estate agent. It should 

not be difficult to examine small tenants in the same way. 

After the examination of the respective parties and the nature of the transaction, the 

court may then examine conduct. In a case such as Butcher the question is: in the 

circumstances, was the conduct misleading? In a case involving a proposed standard, 

the question is: in the circumstances, was the conduct unfair? Against the background of 

the nature and character of the parties and the transaction, and through the objective 

guidance obtained from the relational norms as to what is appropriate business practice, 

an assessment can be made. 

(g) Use of the relational norms  

This discussion combines (b) and (c) above. As discussed in (b), a dictionary definition 

of fairness should be utilised rather than the UCT definition. In assessing ‘unfair’ as 

discussed in (c), an approach akin to that taken by the High Court to misleading conduct 

directed at specific individuals could be utilised. This will involve subjective and 

objective considerations. A subjective test may complicate the issue, with examinations 

of individual conscience and advertence playing a determinative role. By adopting an 

objective standard, the fairness of the conduct can be tested in accordance with certain 

accepted standards of fair dealing: for example, within the particular industry or, as was 

discussed in Chapter 5, by reference to recognised contractual and societal norms. Such 

proposals accord with discussions by commentators regarding the assessment of good 

faith. For example, Brownsword refers to such standards in determining his conception 
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of good faith as an exception scenario208 as does Wightman when defining ‘contextual 

good faith’.209  

At times it is mooted that the objective standard moves beyond particular industries and 

into community values and expectations generally,210 where there may not be 

recognised industry standards in existence or agreement as to what is appropriate. For 

example, in retail leasing the landlords and tenants may agree that some practices are 

undesirable, but there will be many contentious practices where they find it impossible 

to obtain consensus, especially in areas like casual mall leasing and the predicament of 

the sitting tenant. This could be an opportunity for the norms to be utilised. The 

contractual norms will inform the context of the particular transaction, and the external 

norms will impose community expectations upon the conduct.  

While I am cognisant of the differences between the standards of ‘misleading or 

deceptive’ and ‘unfair’, and the differing degrees of objectivity possible, I believe this 

approach demonstrates that an unfairness provision can be ‘restrained’ and can be 

assessed following an approach advocated by the High Court in relation to Section 52. 

An unfairness provision will always be subject to criticism for being too subjective. 

This does not have to be the case. As in Butcher, the courts must take time to examine 

the nature of the parties and the character of the transaction – the factors in Section 

51AC which I suggest should be carried over, at least temporarily, to the unfairness 

provision invite this examination. A determination of whether the conduct is unfair does 

not have to be guided by a ‘tender-hearted judge’; it can be assessed by reference to the 

 

208 Brownsword discusses practices within particular industry groups (Bristol) as providing guidance to 
what the objective standard will be; therefore, if conduct is regarded as being in bad faith in 
accordance with practices in that industry, the conduct would be the subject of sanction: 
Brownsword, ‘Two Concepts of Good Faith’ (1994) Journal of Contract Law 197; Brownsword, 
‘“Good Faith in Contracts” Revisited’ (1996) 49 Current Legal Problems 111.  

209 In a similar vein Wightman states in his discussion of contextual good faith that it is necessary to 
examine standards of the contracting parties drawn from norms in the contracting community. He 
refers to a specific provisions imposing this requirement in S2–103(1)(b): Wightman, ‘Good Faith 
and Pluralism in the Law of Contract’ in Brownsword, Hird and Howells, eds, Good Faith in 
Contract Concept and Context (1998, Ashgate) 41, 42.  

210 Ibid. See too Brownsword, ‘Positive Negative Neutral: The Reception of Good Faith in English 
Contract Law’, ibid 13.  
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relational principles discussed in Chapter 5. These principles mark out the boundaries of 

business relationships, including business relationships of the relevant kind, and 

community expectations. There cannot be absolute objectivity, if such a creature can 

exist at all in the law, but the decision can exhibit informed subjectivity. This approach 

is almost identical to that taken by Kirby J in his Honour’s dissenting judgement in 

Berbatis.211   

(h) Fairness as an expectation 

Fairness also involves expectations held by parties to the transaction. Despite the formal 

rules of contract law, persons in the wider society, including those involved in business, 

generally anticipate adherence to a basic level of ‘fair play’ in a commercial 

relationship. As Boldeman notes: 

[l]acking extensive experience of the rigid application of the formal rules of contract law, 

inexperienced small business people are likely to expect that standards of conscience will 

govern or at least moderate the business relationships they enter into. Unscrupulous 

businesses may exploit this in negotiations and impose harsh terms.212 

For obvious reasons, such expectations are encouraged during negotiations. It is 

inappropriate, and contradictory, for the law to then stand by and permit a party to 

disregard them. The societal benefits, and indeed the benefits to the law, of honouring 

reasonable expectations have been discussed elsewhere and need not be repeated 

here.213 The law is all about fairness. Although deference is made to promise, arm’s 

 

211 (2003) 203 CLR 51, 79–88 per Kirby. Recall the discussion of Bigwood, ‘Curbing Unconscionability: 
Berbatis in the High Court of Australia’, above n 9. 

212 Boldeman, L, The Cult of the Market – Economic Fundamentalism and its Discontents (2007) 

<http://epress.anu.edu.au/cotm_citation.html>at 5 June 2009. 

213 See for example, Lord Steyn, ‘'Contract Law: Fulfilling the Reasonable Expectations of Honest Men' 
(1997) 113 Law Quarterly Review 195. 

http://epress.anu.edu.au/cotm_citation.html
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length dealing and so on, the real impetus is elsewhere: ‘The demand for justice behind 

the law is but an elaboration of such feelings of what is fair and unfair’.214  

G. Conclusions 

Like Section 52, the UCT provisions should apply to all commercial transactions. At the 

very least, the provisions should extend to small business transactions. 

Even if the UCT provisions were extended to retail leasing, the impact of the legislation 

could arguably be constrained as unfair contract legislation focuses on the terms of the 

contract rather than the broader notion of conduct.  

Defining unfairness will always be fraught, but it does not have to be an unrestrained 

subjective assessment. Examining the nature and character of the parties, which the 

courts are already starting to do in relation to the factors in s51AC(3), guided by 

relational factors which inform the courts of what industry and the community regards 

as appropriate, is the most desirable approach. 

Unavoidably there will be a traditional reluctance to extend ‘consumer’ legislation to 

commercial transactions which will be, understandably, difficult to overcome. In 

relation to the latter, as in the case of unconscionability, it is likely there will be a 

conflict between the classically inspired stereotype of a commercial transaction and an 

aspiration to provide relief from unfair conduct. 

 

 

214 M Cohen, Law and the Social Order – Essays in Legal Philosophy (1933, Archon Press, Connecticut) 
98.  
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CONCLUSION 

This thesis asserts that the Reid Committee ‘got it right’ in 1997 by recommending the insertion 

of a prohibition of unfair business conduct into the TPA. The committee recognised the need to 

address instances of oppressive business conduct which could not be dealt with under the 

general law, particularly the equitable doctrine of unconscionable dealing; but it also recognised 

two stark realities. First, business and government will not countenance a standard which is too 

broad and imprecise, because of its impact on business certainty. Second, the courts are unlikely 

to extend the concept of ‘unconscionable conduct’, which is entrenched within the law and 

unlikely to be utilised in many instances of commercial conduct. Given these, the Committee 

sought the insertion of a provision which had application beyond the traditional restraints of 

equitable doctrine but did not go so far as to undermine business confidence. In other words, the 

Committee did not sanction what would be in effect an ‘unfairness at large’ provision, which 

would have an unpredictable and potentially detrimental effect on business; the committee 

sought only to extend the reach of the law to circumstances where small businesses were the 

victims of harsh, but not traditionally unconscionable, business practices. The committee 

emphasised that despite their undeniable importance, business and contracts cannot be separated 

from the wider social context, and limits had to be placed on the excesses of business conduct. If 

the existing law could not, or would not, curb such behaviour, a new standard was required. 

1. An overview of the thesis 

Chapter One asserted that the Reid Report, the findings of the seminal House of Representatives 

inquiry which directed government, business and public attention to instances of unfair business 

contact between small and large businesses, provided a workable solution to unfair conduct in 

retail leasing transactions. The Report made a number of recommendations in relation to retail 

leasing, many of which have been incorporated into State and Territory retail leasing legislation; 

but the pivotal recommendation, for a provision to be incorporated into the TPA which 

prohibited unfair business conduct, was rejected by the Commonwealth government in favour of 

an unconscionable conduct provision. Unfortunately, despite nearly 12 years having elapsed 

since the provision’s introduction, there have been few decided cases where unconscionable 

conduct under Section 51AC has been established. Indeed, the number of government inquiries 
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addressing, inter alia, business conduct issues involving retail leasing has exceeded the number 

of successful judicial outcomes alleging unconscionable conduct under Section 51AC.  

The chapter also outlined two relevant reports released in 2008: the Productivity Commission’s 

Final Report on the Market for Retail Leases in Australia and the findings of, and the 

Commonwealth government response to, the Senate Standing Committee on Economics’ 

investigation into the need, scope and content of a definition of unconscionable conduct for the 

purposes of Part IVA of the Trade Practices Act 1974. Submissions to these inquiries and 

evidence before them indicate the same issues which arose before the Reid Committee continue 

to arise.  

Chapter Two examined the scope of Section 51AC. This exercise involved two considerations; 

first, how broadly s51AC could be interpreted given the words of the section and the intention of 

parliament; and second, just how far the provision extended. After an exercise in statutory 

interpretation it was concluded that a dictionary interpretation rather than adherence to a ‘legal’ 

interpretation of ‘unconscionable’ was appropriate. A majority of courts and commentators have 

also subscribed to this view, but it has been neutralised by some courts placing obstacles in the 

path of adopting a dictionary interpretation by introducing factors such as ‘moral obloquy’. The 

chapter argued that these restraints are unfortunate and seek to negate the effective operation of 

the provision. 

Chapter 3 examined the application of s51AC to franchise and leasing transactions: areas of 

small business which the Reid Committee regarded as being appropriate for an unfair conduct 

provision. The franchising decisions have permitted a useful examination of the operation of 

Section 51AC, particularly in relation to the role of trust and confidence and good faith in 

certain types of business relationships. Such considerations are relevant to not only franchising 

and retail leasing but also to the possible adoption of a relational approach to assessment of 

conduct in Section 51AC. An examination of the recent Dukemaster decision revealed a 

recognition of such matters.  

Chapter 4 examined leasing cases and demonstrated that despite significant numbers of cases 

appearing in the courts and tribunals, few were regarded as unconscionable. Chapter 4 serves as 
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a useful reference point because it permits reference to the success or otherwise, of matters 

raised in the Reid Committee and subsequently considered by the courts and tribunals under 

Section 51AC. This is significant: if the section is not addressing the problems it was introduced 

to remedy or at least alleviate, then perhaps the time is right to start considering other options 

which do address these problems, rather than persevering with an ineffective provision.  

Mindful of the ramifications of introducing a new provision and a new standard, Chapter 5 made 

suggestions as to how Section 51AC might be made more effective. It asserted that if Section 

51AC is to be retained, the most desirable course is for the factors in s51AC(3) and (4) also to 

be retained. The factors are wide and flexible enough to encapsulate any circumstances which 

could be alleged to be unconscionable in a commercial transaction. Increasing reference to and 

application of the factors in recent judgements suggest courts are becoming more familiar with 

them, and with their relevance in particular small business contexts. The chapter suggested that 

the status of the factors could be enhanced by amending s51AC to make it mandatory for the 

court to take into account such factors as are relevant to the circumstances of the case, rather 

than leaving such a consideration to the court’s discretion; and that courts should be encouraged 

to consider conduct involving s51AC with a view to the fair trading objectives of the TPA and, 

given the nature of most of the transactions which are scrutinised under s51AC, considered in a 

relational context rather than from a more conventional, classical model of commercial dealings. 

Appropriate limits can be determined by interpreting the factors against a background of 

relational considerations. Although the Reid Committee did not specifically mention a relational 

approach, the Committee was cognisant of the need for mutuality and cooperation within these 

business relationships and the importance of considering the context in which the conduct is 

played out. 

Chapter 6 returned to the Reid Committee’s 1997 proposal to include a prohibition of unfair 

conduct in small business transactions. The first step in the chapter was to counter assertions that 

small businesspersons are endowed with the same characteristics as larger firms. In some cases 

they are, but these are the exceptions; such disadvantages should not be routinely ignored by the 

courts. The chapter then considered the proposed prohibition of unfair contract terms in the TPA 

and the reasons why it is appropriate that the original proposal, that the provisions apply to 

transactions involving small business, be adopted.  
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Prohibition of unfair contracts terms does not address unfair conduct, a more significant problem 

for small retail tenants. The chapter asserted that despite arguments to the contrary, an 

unfairness provision in the Trade Practices Act is a workable and appropriate option. To 

substantiate this, the arguments for and against an unfairness standard were addressed, and 

legislation in Australia and elsewhere which has adopted criteria of unfairness was discussed. 

The chapter also discussed statutory provisions where ‘broad’ terms have been used to regulate 

commercial behaviour. The chapter concluded that adopting a fairness standard would be more 

successful in addressing conduct regarded by the Reid Committee as problematic than would 

51AC. The use of the term ‘unfair’, supported by the list of factors to inform the court as to the 

provision’s operation, and of course, the business context of the transaction, has the potential to 

extend the instances where recourse is available short of unconscionable conduct but not so far 

short as to prohibit traditional mores of  business behaviour.   

2. Recapping conclusions regarding Section 51AC 

As we have seen, the Reid Committee’s forewarning that preconceived notions of 

unconscionable behaviour would undermine the proposed business conduct provision was 

realised. Cases which have discussed Section 51AC and its equivalents indicate the difficulty of 

satisfying the unconscionability standard. The results of cases thus far suggest that Section 

51AC will offer protection only against malevolent and overt varieties of conduct. Conduct 

falling short, even not very far short, of these seems to fall outside the scope of the provision.  

No doubt some commentators will be of the view that this is desirable. The adoption of a 

constrained view of Section 51AC is a non-threatening and balanced interpretation which 

prohibits the direst examples of commercial misconduct without creating uncertainty and 

anarchy in small business dealings. But the compromise in adopting ‘unconscionable’ rather 

than ‘unfair’ immediately brings s51AC back to the general law position, at worst limited to the 

equitable doctrine of unconscionable dealing or to those equitable doctrines of which 

unconscionability is an element. This raises doubts, including whether the provision extends to 

the substantive stage of a relationship, whether a special disadvantage is to be recognised, 

whether the legal or more colloquial ‘dictionary’ interpretation of unconscionable is to be 

utilised and the role of the factors. The parliamentary materials provide little guidance; in some 
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places they seem to advocate a wider view while tying the amendments to established precedent 

and over-zealous assurances of maintenance of the status quo. The Explanatory Memorandum 

and the Second reading Speeches have been utilised to justify interpretations on both sides of the 

argument.  

In my view, the government wished to be seen to be doing something to assuage small business 

concerns without upsetting big business. Faced with a problem that had to be addressed, but not 

knowing how to do so, it passed the problem to the judiciary with a ‘weak instruction about 

doing what is just and equitable in the circumstances accompanied by a non-exclusive checklist 

of factors which must be taken into account’.1 Section 51AC was left up to the courts.  

The course of Section 51AC in the courts is interesting as, given the generally strict view taken 

of s51AA, it is surprising that the dictionary definition has been widely adopted: but with every 

development has come a restraint. The dictionary definition is adopted and then certain judges 

restrain that meaning by imposing standards such as moral obloquy. Such restraint is 

superfluous and indicative of the approach of some courts to restrain the development, and 

potential scope, of Section 51AC. Moral considerations have always been recognised as part of 

any assessment of Section 51AC; recourse to ‘moral obloquy’ is unnecessary and should not be 

added as an additional ‘element’ over and above other well established considerations.  

Whether or not the ‘moral obloquy’ element prevails, there will always be a ‘push and pull’ in 

the courts concerning the use of ‘unconscionable’. Some courts will ‘push’ for a wider view, 

arguably reflecting the scope regarded necessary by the Reid Committee. Other judges will try 

to ‘pull’ the provision back towards more traditional views of unconscionable conduct.  

In the meantime, we do not have the certainty sought after by business. Even if the Expert Panel 

introduces examples or presumptions, these will simply introduce more detail without any real 

prospect of clarity. While the government prevaricates and continues to hold inquiries which 

 

1 K Mason, ‘The Intent of Legislators: How Judges Discern It and What They Do if They Find It’, (2006) 27 
Australian Bar Review 253, 254.  
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repeat the same platitudes but achieve little, and the courts continue their ‘push and pull’ as to 

the scope of unconscionable conduct, the meaning of Section 51AC will never be settled.    

3. Can Section 51AC ‘work’? 

Despite these comments, it is possible to take another view: that rather than being a lacklustre 

performer Section 51AC has gone as far as it could go; indeed, it may have exceeded 

expectations. Even with recourse to the factors, the standard imposed by Section 51AC, in a 

business context, is very high. Despite this there have been some successful outcomes, usually 

demonstrating the extremes of commercial behaviour but, as evidenced by the recent Allphones 

and Dukemaster cases, also in serious but less egregious circumstances. Perhaps these latter 

cases verify Professor Baxt’s view that the courts just need a little more time and a little more 

courage2 for Section 51AC to reach its potential.  

Unfortunately, in the absence of a High Court decision, which at present seems unlikely to be 

forthcoming, there is nothing to indicate a consistent way forward for Section 51AC. For every 

Dukemaster there is a Murphy v Fremantle Markets. For every application of the provision on 

its face there is an additional ‘gloss’ such as ‘moral obloquy’ imposed. 

4. The context 

In addition to this, Section 51AC is interpreted within an unrealistic context. The courts still 

default to a traditional perspective of arm’s length commercial dealings – recourse to this view is 

encouraged by shopping centre interests. The reality remains that most small retail tenants enter 

into leases which are in a standard form drafted by the landlord, non-negotiable, and subject to a 

power imbalance which can be manipulated throughout the course of the lease. Whether any 

untoward conduct occurs will depend on the landlord or their representatives; it is undeniable 

that in some instances this power imbalance is abused. The view of the courts from a classical 

arm’s length perspective, is that such conduct is just ‘business’.  

 

2 Submission to the SSCE Inquiry into the Need, Scope and Content of a Definition of Unconscionable Conduct for 
the Purposes of Part IVA of the Trade Practices Act 1974 (Professor R Baxt, submission No 21) December 
2008. 
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Relational contract theory provides a model which is far more realistic for contemporary retail 

tenancy transactions than artificially ‘forcing’ small businesspersons into the mould of larger, 

better resourced enterprises. How widely Section 51AC can be interpreted can be ‘restrained’ 

not by vague standards such as ‘moral obloquy’ but by reference to the ‘real deal’: relational 

standards of appropriate, recognised business conduct which assess the conduct by reference to 

the nature of the business relationship generally and the individual circumstances of the case. 

The factors in Section 51AC(3) invite reflection on relational considerations, and this approach 

would provide a more realistic assessment of given facts than the artificial constraints of a 

classical approach.  

In other words, the TPA has as its objective fair trading. Part IVA addresses unconscionable 

conduct. Section 51AC prohibits unconscionable conduct and is informed by the factors in 

Sections 51AC(3) and 51AC(4). The factors themselves lend themselves to a relational 

approach; good faith is a consideration, there is an expectation that an appropriate degree of 

negotiation and disclosure will occur, there should not be discrimination and a limitation of 

reasonableness is placed on the stronger party’s legitimate expectations. The factors do not lend 

themselves to a classical arm’s-length approach: they are mindful of the transactions they were 

introduced to assess and inform: longer term relational contracts and associated conduct between 

persons of often disproportionate bargaining strength. Indeed, if relational contract theory was 

not utilised in retail leasing transactions, it is hard to see where it could ever be utilised. 

Indeed, I believe there could be some ‘hope’ for Section 51AC if ‘unconscionable’ in a business 

context was examined from a relational perspective. Assessment of the parties’ respective 

positions and behaviour in an appropriate context may be all that is needed for the provision to 

function. Unfortunately I am pessimistic about this possibility. ‘Unconscionable’ remains 

encumbered by traditional interpretations and there is a valid desire to ensure that interpretation 

of the term is consistent within the Act. It seems the decision to use ‘unconscionable’ rather than 

‘unfair’ will continue to plague the effectiveness of Section 51AC.  
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5. Other measures which may enhance the operation of Section 51AC. 

Although pessimistic that the provision can ever address the conduct regarded by the Reid 

Committee as requiring redress, if Section 51AC is retained I have some suggestions which may 

enhance the provision’s operation.  

(i) Retain the factors in Section 51AC(3) and Section 51AC(4). 

The factors should be retained and made a mandatory consideration. A useful bank of precedents 

is building, and the factors are invaluable in reminding courts of the nature of the conduct 

Section 51AC seeks to address. One of the problems with the factors at present is that they are 

too easily ignored by the courts and attention tends to fall on the word ‘unconscionable’. 

Unconscionable in this context must be informed by the factors, to assess the term in the 

appropriate context.  

(ii) Focus on the objectives 

The factors should be examined with a view to the fair trading objectives of the TPA and 

objectives specific to Section 51AC. The fair trading objective has been too easily ignored in the 

past. As noted throughout this thesis, there are three objectives in the TPA and none should yield 

to the others. In the past the courts have adopted a focus on business versus consumer dealings 

and, in a business context, the behaviour of powerful competitors. The conduct envisaged by 

Section 51AC involves conduct between parties which are not in competition; in this context, it 

does not involve interaction with consumers. The provision promotes ‘fair’ dealing between 

businesses whether they are in competition or not. I believe it would enhance the operation of 

Section 51AC to list its own objectives to reinforce the reference to the fair trading objective in 

Section 2 TPA and underscore the intention behind the provision. 

(iii) Guidance 

I am not enamoured with the prospect of examples and presumptions within Section 51AC, as 

the provision is complicated enough as is; but some guidance would be a welcome enhancement. 

Elaboration of the scope and content of the factors could be obtained through examples and 

explanations similar to the OFT guidance for unfair contract terms. It is suggested that this 
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guidance should be external to s51AC for ease of review, addition and amendment and also the 

likely scale (length) of the possible examples of unconscionable conduct. The guidance could be 

informed by successful Section 87 undertakings as well as decided cases.  

(iv) Examples/Presumptions  

If such measures are introduced I believe it would be best to formulate a black and grey list of 

the examples, again similar to that of the OFT, which could inform the retained factors in 

s51AC. Black-listed factors (those held to be unconscionable in other cases or conduct identified 

by industry agreement as being unconscionable) could be presumed to be unconscionable. Grey-

listed factors (those which are recognised as likely to be unconscionable or which have been the 

subject of s87B undertakings) would not be subject to the presumption. However, as 

determining what is unconscionable is a more complex task than, for example, identifying unfair 

contract terms, the impugned party may seek to rebut the presumption that an instance of prima 

facie black-listed conduct is unconscionable. Finally, although the potential practical 

ramifications of this option concern me, if the expert panel is of the view that, given the history 

of s51AC, ‘something more’ is required, as an alternative the black-listed factors could be 

regarded as unconscionable per se and the grey-listed factors presumed to be unconscionable 

with the option for the impugned party to establish otherwise. 

6. Unfairness 

Having said this, I remain pessimistic as long as ‘unconscionable’ appears in Section 51AC. I 

believe the prohibition of unfair conduct was, and remains, appropriate because 

 the term is largely unencumbered by previous interpretations; 

 unconscionable conduct is not suited to commercial transactions;  

 the courts should adopt relational considerations rather than a classical perspective; and  

 More heed should be paid to the ‘fair trading’ objective of the TPA, which may require 

the formulation of a statement of objectives for s 51AC. 

Unlike unconscionable conduct, which has the dual disadvantage of being restrained by legal 

interpretations of both the term ‘unconscionable’ alone and in the context of the equitable 
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doctrine of unconscionable dealing, unfair conduct remains free from such encumbrances. 

Although there are references to unfairness in the CRA, IRA and in the UCT provisions at both 

Victorian and, in 2010, Commonwealth level, these interpretations will not necessarily assist as 

the focus is on the contract rather than conduct generally. Nevertheless, these provisions indicate 

that concepts of fairness are not foreign to the courts; and assessments of fair or unfair in a given 

situation are reached regularly.  

This thesis concludes that a new provision should be inserted in the TPA:  

A corporation in trade or commerce shall not engage in conduct which is in all the 

circumstances unfair. 

The provision should be applicable to both commercial and consumer transactions.  

Such a provision would be applicable to retail leasing transactions and would address, finally, 

the problems raised by the Reid Report in 1997. It could also be drawn down into State and 

Territory retail tenancy legislation.  

The factors should be retained. A body of precedent is building, and their content and very 

existence underline the nature of the conduct courts should consider. They also provide an 

educative function in reminding the court of the extension to commercial transactions and the 

possible considerations they may regard as relevant. I am of the view that a consideration of 

factors should be mandatory. Clearly, all factors will not be relevant in all cases; but they should 

still be considered. In those cases where Section 51AC has been established, the factors have 

been a pivotal consideration.  

Again, Section 51AC should be interpreted with due consideration to the relational nature of the 

transactions and the fair trading objectives of the TPA. The burning question is, of course, the 

certainty issue. To date, the court’s approach to Section 51AC has been restrained. I believe this 

will be the case whether ‘unconscionable’ or ‘unfair’ is used. The term ‘unconscionable’ 

constrains the section because of the encumbrance of its history. Using ‘unfair’ in a business 

context will not open the floodgates, but give the courts the freedom to engage in a realistic, 

factual assessment of individual circumstances. In other words, the term ‘unconscionable’ will 



 

not restrain the assessment: the context will. By examining relational considerations, limits can 

be placed on the circumstances: what is the usual practice? What would be anticipated/expected 

in this type of transaction? What is, and ought to be, the ‘rules of the game’? This assessment 

will be assisted by reference to the Act’s objectives; fair trading is balanced by the consideration 

of competition and consumer protection, and one should not yield to the others. This balance is 

illustrated and compared to the present operation of Section 51AC in the diagram below.   

 

 

 

 

 

 

 

The prospect of a provision prohibiting unfair conduct is fraught with negativity, mainly because 

it is alleged that the meaning of the term ‘unfair’ is too contentious and has the potential to 

interfere with traditional notions of freedom of contract to the extent that parties will be 

uncertain whether commercial contracts are enforceable. 

Australian courts have considerable experience with interpreting, and giving meaning to, 

‘general concepts’. Unfairness has been the subject of judicial consideration pursuant to Section 

106 of the Industrial Relations Act 1996 (NSW); and the term ‘unjust’, which is arguably 

synonymous to ‘unfair’, has been discussed in the context of the Contracts Review Act 1980 

(NSW). Unfair contract terms in consumer contracts have been prohibited under Victorian 

legislation since 2003. These statutes have become established within the law and have not 

given rise to a ‘flood’ of claims. Despite this, the prospect of an unfairness standard was rejected 

in the 2008 Productivity Commission’s Report into the Market for Retail Tenancy Leases in 
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Australia and the 2008 Senate Economics Committee’s Inquiry into the Need, Scope and 

Content of a Definition of Unconscionable Conduct for the Purposes of Part IVA of the Trade 

Practices Act 1974. Finally, the proposed extension to small businesses of the prohibition of 

unfair contract terms proposed in the national consumer law was withdrawn prior to the 

legislation reaching Parliament.  

Since the Reid Report there has been unprecedented attention focused on retail leasing in Australia. 

Anecdotal evidence suggests that there has been a behavioural shift, with an increased awareness 

by industry players of the provisions of state and territory legislation as well as of the TPA. While 

the legislation addresses many of the issues of concern in the Reid Report, it can do little to regulate 

non-compliance where the affected party is reluctant to commence proceedings because of 

concerns regarding the future of their business and the relationship with the 

centre/management/lessor. In circumstances where it is alleged that a lessor’s conduct has had an 

adverse impact on a tenant and proceedings are commenced, Section 51AC and its equivalents, on 

the interpretations so far, will not effectively address the standard of business conduct regarded by 

the Reid Committee as actionable. While the section has potential to address such issues, it is, and 

apparently will continue to be, restrained by cautious interpretation and reference to the 

traditionally difficult unconscionability standard.  

Nearly 12 years of constant inquiries and peripheral amendments have achieved little. Had the 

unfairness provision been introduced in 1998 there would have been over a decade in which the 

provision could have been examined and interpreted. Instead, uncertainty has prevailed and the 

inquiries continue.  

The prohibition of unfair conduct is something of an enigma. Clearly the Reid Committee 

regarded the concept as more expansive than the narrow, and even the broader view of 

unconscionable conduct. The committee’s concept of ‘unfair conduct’ involved a different 

standard which was to be more accessible to small business. In other words, the standard was 

not to be as onerous to establish as unconscionable conduct, and elements such as special 

disadvantage were unnecessary. The Reid Committee was not advocating an unrestrained 

standard where instances of hard bargaining or the nuances of day-to-day commercial activity 

would be sanctioned; it was seeking to balance business certainty with a more accessible 
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standard of business conduct, one in keeping with the societal expectations and notions of 

fairness which in the 1990s were making their presence felt in a variety of commercial 

transactions. While it seems ‘unfair conduct’ exceeded the familiar restraints of unconscionable 

conduct, this did not equate with the committee advocating an unrestrained application. In my 

view, the Committee was contemplating that conduct would only be regarded as unfair in 

circumstances where conduct is, on a continuum, close to the unconscionable end, but not so 

unfair that it is unconscionable.  

The Reid Committee was of the view that the law was inadequate, and made a choice to move 

towards unfairness. Amendment of the Act to substitute an unfairness standard should now be 

considered, as ‘unfairness’ has a connotation which is not so easily ignored by the courts. 3 

 

3  
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Epilogue 

Since this thesis was completed the Expert Panel has released its findings. For the sake of 

completeness this epilogue will summarise the Expert Panel’s recommendations. 

1. The Recommendations 

The Expert Panel found that a list of examples would not improve the understanding or 

implementation of the unconscionable conduct provisions. For the same reason, a set of 

principles which would operate as rebuttable presumptions of unconscionable conduct was also 

rejected. The Expert Panel did, however, suggest a set of interpretative principles intended to 

provide general guidance. 

The purpose of the interpretive principles is to recognise that Section 51AC is intended to go 

beyond the scope of the equitable doctrine of unconscionability. It was noted that certain 

principles could be distilled from the case law and the intention of Parliament: 

 the court may consider the terms and progress of a contract; 

 the provisions may apply to systems of conduct or patterns of behaviour; and 

 the identification of a special disadvantage is not necessary to attract the application 

of the provisions. 

The Expert Panel also recommended that further test cases be pursued to draw on conduct in 

diverse industries and assist in the understanding of the interpretative principles recommended 

by the panel. 

2. Comments 

The findings are a disappointment in that, again, little will be achieved. As can be seen by the 

discussions in this thesis, nothing the Expert Panel has posited goes further than has already 

been recognised by the courts and tribunals. Although the Expert Panel rejected the use of 

examples and presumptions, which, in this thesis I suggest should be the case, there has been 
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nothing left to ‘fill the void’ or enhance the operation of Section 51AC. Indeed, all the work of 

the SSCE 2008 inquiry has been reduced to: 

(i) an amendment that Section 51AC extends to substantive as well as procedural 

matters; something which in my view was obvious from the provision’s 

inception; 

(ii)  a call for more test cases: a predictable recommendation which has been called 

for in every related inquiry since 1998 and, for the most part, ignored; and 

(iii) listing three interpretative principles which should have been, and in my view 

have been, clear from Section 51AC’s introduction. 

I feel this epilogue will not be the last word in the discussion about, and it is hoped the 

eventual evolution of, Section 51AC.  
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Abbreviations 

ABN   Australian Business Number 

ABS   Australian Bureau of Statistics 

ACCC   Australian Competition and Consumer Commission 

ADT   Administrative Decisions Tribunal 

ANF   Australian Newsagents’ Federation 

ANRA  Australian National Retailers Association 

ARA   Australian Retailers Association 

ATO   Australian Taxation Office 

BFSO   Banking and Financial Services Ombudsman 

BGRA  Bulky Goods Retailers Association 

COAG  Council of Australian Governments 

COSBOA  Council of Small Business of Australia 

CPI   Consumer Price Index 

DFOs   Direct Factory Outlets 

FTC  Fair Trading Coalition 

LIV   Law Institute of Victoria 

NARGA  National Association of Retail Grocers of Australia 

NRA   National Retail Association 
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PC   Productivity Commission 

PCA   Property Council of Australia 

QIC   Queensland Investment Corporation 

REIA   Real Estate Institute of Australia 

RTAWA  Retail Traders’ Association of Western Australia 

SAT   State Administrative Tribunal 

SBDC   Small Business Development Corporation 

SCCA   Shopping Centre Council of Australia 

SSRA   Southern Sydney Retailers Association 

TPA   Trade Practices Act 1974 

VCAT   Victorian Civil and Administrative Tribunal 
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Appendix 1: Tables 

Table 1: Analogous provisions in State and Territory Fair Trading legislation and 
in the Australia Securities and Investments Commission Act 2001 (Cth) 

 

TPA ASIC 

2001 

(Cth) 

FTA 

1989 

(Qld) 

FTA 

1987 

(NSW) 

FTA 

1999 

(Vic) 

FTA 

1992 

(ACT) 

FTA 

1990 

(Tas) 

FTA 

1987 

(SA) 

FTA 

1987 

(WA) 

Consumer 

Affairs 

and FTA 

1990 

(NT) 

S51AA 12CA   7      

S51AB 12CB 39 43 8 13 15 57 11 43 

SECTION 

51AC 

12CC   8A  15A  11A  

 

Table 2: Analogous provisions to Section 51AC in state and territory retail tenancy 
legislation 

State or 

Territory 
Act Section 

 

Queensland 

 

Retail Shop Leases Act 1994 

 

46A(1), (2), 46B 

 

New South Wales 

 

Retail Leases Act 1994 

 

62B 

 

Victoria 

 

Retail Leases Act 2003 

 

77(1), (2), 78(1), 

(2) 
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ACT 

 

Leases (Commercial and Retail) Act 2001 

 

22 

 

Northern 

Territory 

 

Business Tenancies (Fair Dealings) Act 2003 

 

79, 80 

 

Tasmania 

 

Fair Trading (Code of Practice for Retail Tenancies) 

Regulations 1998 

 

Clause 3(1), (2). 

 

Western 

Australia 

 

Commercial Tenancy (Retail Shops) Agreements Act 

1985 

 

15C, 15D 
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Appendix 2: Articles 

 

The Productivity Commission Inquiry Report: The market for retail tenancy leases 
in Australia 

(2009) 16 APLJ 219 

 

Eileen Webb* 

 The Productivity Commission report into the market for retail tenancy leases in Australia was 

made available generally on 27 August 2008. This article outlines the rationale for, and 

background to, the inquiry and discusses the findings and recommendations of the Final Report. 

 

To the PC (Productivity Commission) anything that interferes with a landlord's ability to exploit their market power is by their 

definition 'inefficient' -- therefore any 'prescriptive legislation' that attempts to put the brakes of their exploitation of market 

power -- must be removed. Therefore, tear up all state Retail Leasing Acts, and keep the Trade Practices Act a loophole ridden 

mirage, and let's go back to the law of jungle, as this is 'more efficient'.1 

 

In July 2007, the then Commonwealth Treasurer2 requested that the Productivity Commission3 

'undertake an inquiry into the market for retail tenancy leases in Australia'. The inquiry was said 

to be a response to 'a range of concerns about aspects of retail tenancy raised with the Australian 

Government'.4  After a period of consultation,5 a draft report was released in November 2007.6 

Further submissions were received7 and the Final Report8 was provided to the Federal parliament 

on 31 March 2008.9  The report was released generally on 27 August 2008. The Commonwealth 

Government's response to the Productivity Commission's recommendations was generally 

positive, although some areas of caution were noted. 
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This article will outline the rationale for, and background to, the inquiry, the findings and 

recommendations of the Final Report and provide a short commentary thereon. 

 

The rationale for the Productivity Commission Inquiry 

In truth, the 'range of concerns' referred to when announcing the inquiry related almost 

exclusively to shopping centre tenancies.10 For a considerable time some retail tenants, 

particularly those operating small specialty stores in shopping centres, have expressed concern 

about the 'lopsided' nature of their bargaining position vis a vis shopping centre landlords.It is 

asserted that the landlords' superior access to information, advice and resources leads to 

bargaining imbalances and renders such tenants vulnerable to unfair business conduct.  As a 

result, since the 1980's state and territory legislatures have introduced legislation which has 

sought to address these concerns. Unfortunately, as each state and territory has introduced its 

own legislation, it is not consistent and despite some efforts towards harmonisation,11 significant 

differences remain between jurisdictions.Also, in response to the many government inquiries 

which have considered retail and, particularly, shopping centre tenancies, the state and territory 

statutes have undergone recurrent amendments with the result that the legislation is not only 

divergent but has become increasingly voluminous and prescriptive. 

Although the Commonwealth has had input in the retail tenancy debate, particularly with the 

introduction into the Trade Practices Act 1974 (Cth) (TPA) of a prohibition on unconscionable 

conduct in small business transactions, the states and territories have had the predominant 

carriage of the legislative measures. And, arguably, the development of retail tenancy legislation 

as outlined in the previous paragraph resulted from the often differing responses of the state and 

territory governments to particular concerns which, although of national relevance, were 

addressed within individual jurisdictions.  

With the increasing complexity of the regulation, concerns were raised by landlords, and indeed 

some tenants, that the measures had increased compliance and administrative costs without 

delivering satisfactory solutions to the particular problems the legislation sought to 
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address.There was also some disquiet as to the impact of the legislation on certainty and 

efficiency in the market.    

In an election year, it must have seemed a timely opportunity to respond to concerns expressed 

by both sides of the debate by announcing the Productivity Commission inquiry. The Terms of 

Reference comprised a substantial list of considerations12 and the inquiry was an opportunity for 

a Commonwealth body, unaffected by partisan considerations, to assess the success of measures 

adopted by the states and territories and make appropriate recommendations.  

 

Previous inquiries 1997-2008 

Before proceeding with a discussion of the Final Report, it is useful to outline the findings of 

previous retail tenancy inquiries.13  

During the 1980s, several states introduced legislation aimed at addressing imbalances in 

bargaining power between shopping centre landlords and tenants.14 Such legislation primarily 

dealt with the practicalities of the relationship and did not significantly address business conduct 

issues. In the 1990s much of this legislation was amended or, in some cases, substituted15 and 

regulation of retail tenancies was enhanced.16 Some consideration was given to aspects of 

business conduct but, dissatisfied with progress on this issue, tenant advocates lobbied for relief 

through amendments to the TPA. Interestingly, the possibility of inserting a section into the TPA 

dealing with unconscionable conduct in commercial and consumer transactions was discussed in 

1976.17  A provision dealing with unconscionable conduct in consumer transactions was 

introduced in 1986,18 and in 1992 s 51AA, a provision prohibiting unconscionable conduct 

within the meaning of the unwritten law of the states and territories, was inserted into the TPA.19 

It was envisaged  s 51AA would address instances of unfair business conduct in commercial  

transactions.20 However, it seemed that the provision was largely ineffective and  complaints 

continued to be made to the ACCC and other fair trading authorities regarding  allegations of 

unfair and unconscionable conduct, particularly in the areas of franchises  and retail leasing.21 
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In 1997 the House of Representatives Standing Committee on Industry, Science and 

Technology22 released a report titled, Finding a Balance -- Towards Fair Trading in 

Australia.The report, which has generally been referred to as the Reid Report,23 concluded the 

Reid Committee's investigation into several business conduct issues involving the relationship 

between small/medium businesses and larger enterprises.24 The report examined business 

relationships in retail leasing,25 franchising26 and banking27 and made several significant and 

potentially far-reaching recommendations.Several of the committee's recommendations found 

their way into the law, primarily through incorporation into the legislative retail leasing scheme 

developed by the states and territories.28 Two pivotal recommendations, a Uniform Retail 

Tenancy Code (URTC)29 and the inclusion of a provision prohibiting unfair conduct in retail 

leasing transactions30 in the TPA were not adopted.31 The URTC did not eventuate at all and s 

51AC, the prohibition of unconscionable conduct in small business transactions, was adopted 

instead of the prohibition of unfair conduct.32   

Since the Reid Report, retail tenancy has been the subject of 14 state and territory reviews 

resulting in amendments to existing legislation,33 new legislation in the Northern Territory and 

the Australian Capital Territory and the introduction of a Code of Practice in Tasmania. For its 

part, the Commonwealth government engineered the 'draw down' of a prohibition of 

unconscionable conduct in state and territory retail tenancy legislation.34 Matters of potential 

relevance to retail leasing were, inter alia, considered in the Joint Select Committee on the 

Retailing Sector (1998), the Dawson Review (2003)35 and the Senate Economics Committee 

(2004).36 Indeed, even after the Productivity Commission Inquiry was announced the NSW 

government issued a Discussion Paper outlining the issues said to affect the retail leasing 

industry in that state.37 It is envisaged that this process will result in significant amendments to 

the Retail Leases Act 1994 (NSW).  

 

The scope of the inquiry 

 

A market which extends beyond shopping centres 
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Interestingly, the inquiry was not confined to shopping centre tenancies.38 It is estimated that 

there are up to 350,000 businesses operating from retail premises in Australia.39 In addition to the 

specialty retailers which are often associated with discussion about retail leasing regulation, such 

premises also extend to supermarkets, department and discount stores, bulky goods outlets, 

factory outlets, banking services and other retail service providers.40 And, as part of a wider 

market, the bulk of businesses which were not subject to rigid regulation, a pivotal consideration 

was whether such a degree of prescriptive legislation regarding certain kinds of retail tenancy 

was necessary or desirable. Indeed, given the amount of regulation and discussion surrounding 

shopping centre leases, it is easy to forget that the market for retail leases encompasses not only 

leases in shopping centres but other forms of retailing space.41 However, it was noted in the Final 

Report that of the approximately 290,000 retail tenancy leases in Australia,42 only 20% are in 

shopping centres with 'strip' centres and other retail formats predominating.43  

 

Testing efficiency and effectiveness  

The overall focus of the inquiry was on the efficiency of the retail tenancy market.44 Unlike 

previous inquiries' which tended to focus on certain business conduct issues in relative isolation 

and often proposed amendments to legislation as a solution, this inquiry necessitated an overall 

examination of the functioning of the market for retail tenancies as a whole.The Final Report 

has been the subject of criticism from some tenants and their advocates for, it is suggested, 

failing to appreciate the gravity of the inequities existing, especially in relation to shopping 

centre leases45 and a finding that the market for retail tenancy leases in Australia was 'operating 

well'.46 However, the findings are explicable when examined against the context of the inquiry.   

The Productivity Commission examined retail tenancy regulation from the perspective of 

efficiency and effectiveness.47 In Ch 5 of the Final Report it was noted: 

Notions of effectiveness and efficiency are often used by economists to evaluate market outcomes and the effects of 

regulation. An economically efficient outcome is one where no other outcome has a higher net benefit to society as a whole. 

Effectiveness relates to how well a stated (or given) objective is achieved. The effectiveness of regulations, for example, is 

measured by how well the outcomes of the regulation achieve their stated or desired outcomes.48  
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The state and territory reviews tried to find solutions to specific problem areas. The commission 

assessed these legislative and other measures in the context of the objectives they set out to 

achieve.In so doing, some general principles for the regulation of retail tenancies were 

developed49 and summarised thus: 

Principles for regulation in this market need to rest on facilitating commercial transactions and maintaining the efficient 

operation of markets so that the net gains to society are maximised while maintaining conscionability in business 

transactions.50 

 

 

Unfair conduct  

Also, although many instances of 'unfair' conduct were raised in submissions from tenant 

interests, such issues were regarded, for the most part, as small ripples in the larger retail 

tenancy pond.While this may be disappointing, and somewhat confusing, for some small 

businesspersons, such business conduct issues had to be considered in the context of their impact 

on the market, not upon the individual traders. While the Productivity Commission was 

cognisant that instances of unfair conduct occur, the commission was of the view that, for the 

most part, these instances were of insufficient magnitude to impact on the overall market and 

serious, isolated incidents could be addressed through the unconscionable conduct provisions. 

Therefore, the Productivity Commission's concern was to balance the perceived special needs of 

shopping centre tenancies with practices appropriate to the wider market for retail tenancies and 

the smooth, consistent functioning of that market as a whole.  

 

The Productivity Commission recommendations 

The Productivity Commission was asked to make recommendations for improving the retail 

tenancy market and, where applicable, quantify the likely benefits and costs of those 
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recommendations for retail tenants, landlords, investors and the community generally.51  

Therefore, unlike many of the past inquiries, the Productivity Commission's brief encompassed 

wider parameters; the efficiency generally  of the market for retail leases.Therefore, the starting 

point for the inquiry was an overview of all aspects of the market rather than a focus on 

particular grievances arising out of the retail landlord/tenant relationship. 

Given that over the past decade the number and importance of retail leases has continued to 

rise,52  the announcement of an inquiry into the market for retail leases in Australia was, on its 

face, uncontroversial. However, it clearly cannot be said consideration of business conduct 

issues in retail tenancy had been neglected. Unfortunately, for all this consideration, a review of 

many of the submissions to the Productivity Commission inquiry demonstrates that several 

issues raised by tenants in previous inquiries remain of concern.  

Remembering that the focus of the inquiry was the efficiency of the market, it is predictable that 

the commission's recommendations can be summarised as: 

o  Enhanced transparency and accessibility; 
o  Enhanced consistency (both nationally and with other retail and commercial leases); 
o  A voluntary code addressing shopping centre leases; and 
o  A reduction of planning and zoning restraints on the supply of retail space. 

 

The Productivity Commission's Final Report contained eight recommendations which, in the 

commission's view, would assist in implementing an alternative regulatory approach.53 

Recommendations 1-6 were described as measures to be implemented in the immediate future54 

and Recommendations 7 and 8 were to be implemented in the medium term.55 There was also 

discussion of the Productivity Commission's longer term vision for retail tenancy in Australia, 

should the recommendations be implemented. The commission's final recommendations sought 

'to reduce unwarranted constraints on the retail tenancy market, improve the efficiency with 

which it operates and provide a pathway to lowering compliance, administration and information 

search costs'.56 Any prospect for change in the regulation and conduct of the market for retail 

tenancies was stated to depend on 'evidence of impediments to economic efficiency in the 

market and related problems with current arrangements, as well as the capacity of various 

options for change to address those shortcomings'.57   
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The bigger picture -- retail tenancy in the longer term 

Before discussing the recommendations, it is useful to examine the Productivity Commission's 

long term vision for retail tenancy in Australia. Although the commission noted that 'a single 

national legislative framework is beyond the scope of this inquiry',58 this did not prevent the 

commission from proposing a comprehensive image of what the framework for retail tenancy 

lease could look like if the short and medium term recommendations were adopted.  

The Productivity Commission's long term view involves a consistent retail tenancy framework 

which, to a limited extent, still recognises the 'special' circumstances of shopping centre 

leases.The proposed framework would regulate a general market for shopping centre and other 

retail leases through the operation of nationally consistent legislation and, in the case of 

shopping centre tenancies, a code of conduct. 

In summary, this view suggests that legislation should not distinguish, at least to any great 

extent, between shopping centre and other retail and commercial leases. Presently, many parties 

may be subject to retail lease legislation but are not in shopping centres whereas others, for 

example, bulky goods warehouses, which may find such safeguards beneficial, are not. The 

special circumstances of shopping centre tenancies would be addressed through a voluntary code 

of conduct for shopping centres. Legislation could then be made generally applicable to all 

forms of retail tenancy. With the special case of shopping centres addressed in this way, retail 

tenancy legislation could be amended to reduce the prescriptive regulation introduced 

specifically to address concerns involving shopping centre leases. It seems that, in the 

commission's view, such provisions have not demonstrated efficient outcomes and, as the 

discrete circumstances of shopping centres will be dealt with in the code of conduct, the 

perceived need for such provisions subsides. The Productivity Commission sees the adoption of 

the short and medium term recommendations as the building blocks for a consistent retail 

tenancy framework throughout Australia referenced to nationally consistent model legislation.  
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1 Transparency and accessibility 

Recommendations 159 and 260 advocate measures to improve the transparency and accessibility of 

information available to participants in the market for retail tenancy leases. In this, and previous 

inquiries, it was suggested that inequalities in bargaining power and information may be 

addressed by clarity in leasing documentation and disclosure, together with easily accessible 

information and advice. The commission's recommendations included simplifying the language 

used in retail leases and making available a one page summary of the key lease terms and 

conditions. In relation to accessibility, the commission suggested the lodgment of and public 

access to lease information, including the one page summary. 

2 Consistency 

In relation to the objective for enhanced consistency, the Productivity Commission suggested 

that, as a 'broad guideline' the states and territories should avoid further prescriptive legislation.61 

This led to the recommendations that, in the immediate term, there be a move towards 

consistency of lease information across the jurisdictions (Recommendation 3),62 that the 

unconscionable conduct provisions in the various state and territory retail tenancy legislation be 

made consistent (Recommendation 4)63 and the withdrawal of certain prescriptive measures 

which had not demonstrated their effectiveness and were not deemed to be efficient 

(Recommendation 6).64 Examples of 'overly prescriptive legislation' included that which 

addressed minimum lease terms, options for the preferential right to renew or extend a lease, 

releases in respect of assignments and outgoings inclusions.65 These steps would lay the 

foundations for the medium term recommendation for a move towards national consistent 

legislation (Recommendation 7).66 

3 A code of conduct for shopping centres 

One of the issues before the commission was the unique position of shopping centre tenants vis 

a vis the wider retail tenancy market.In order to address these special circumstances, and not 

interfere with the smooth operation of the wider retail tenancy market, the commission 

recommended that a code of conduct specifically addressing shopping centre leases be 

developed (Recommendation 5).67 It was recommended that the most appropriate course was for 
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the code to be formulated by industry members and that it be a voluntary code of conduct 

enforceable by the Australian Competition and Consumer Commission (ACCC). The 

recommendation states that the code should include provisions for standards of fair trading, 

standards of transparency, lodgment of leases, information provision and dispute resolution. 

However, the commission rejects the inclusion of any 'intrusions' into commercial negotiations 

and decision-making and specifically refers to matters such as minimum lease terms, rent levels 

and the availability of a new lease. 

4 A reduction of planning and zoning restraints on the supply of retail space 

Recommendation 8 calls for a relaxation of zoning restrictions which impede development of 

shopping centres and thus create limitations upon competition.68  

Comments on the Productivity Commission recommendations 

General 

Before commenting specifically on the commission's recommendations, a few preliminary 

remarks can be made. Firstly, one of the features throughout the Final Report was an apparent 

lack of empathy for specialty tenants embarking on a commercial venture.69 The commission's 

attitude appeared to be 'you know (or should know) the risk and you have chosen to take it'. The 

decision to enter into such a lease was a commercial one for the tenant and adverse 

consequences from such a decision should not, in the commission's view, necessitate 

government intervention.70 Indeed, it was stated: 

Hard bargaining; an unwillingness to seek professional negotiating, financial or legal advice; varying business fortunes; and 

disappointments in performance within shopping centre or other retail formats, should not be confused with economic market 

failure and do not make the case for government intervention in the retail tenancy market.71 

 

Of course, such a view is, in some respects, mere common sense in that persons entering into 

such transactions are venturing into a realm still dominated by self-interest and, often, hard 

commercial conduct.  However, it seems that in some respects the commission's conclusions 

were unrealistic and demonstrated little regard for the realities of most specialty tenants. For 
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example, when discussing security of tenure in Ch 6, the commission stated that tenants should 

not enter into business loans or other transactions which would extend beyond the initial term of 

the lease. Then, if a new lease was not granted at the end of the term, the tenant could simply 

walk away. Unfortunately, few persons embarking on a business venture have this luxury. The 

reality is most businesses are unable to amortise capital costs within the first term of the lease. 

Additional time is needed to establish the business and reduce borrowings.  If small businesses 

followed the commission's advice, few firms, especially new ventures, would take the risk of 

entering into a business where, of necessity, fixtures, borrowings and other expenses will extend 

beyond the initial term of the lease. Another example is the commission's view that tenants can 

simply 'vote with their feet' if they are not offered a new lease or are offered a new lease on 

unacceptable terms. The reality, again, is often quite different especially when the tenant has 

built up a business in a particular location and to relocate would incur considerable costs and a 

likely loss of trade.It is suggested that, in many respects, the commission's views of the market, 

and the actuality of its day to day operation, seem at odds.  

Secondly, although the Productivity Commission noted that some aspects of the existing 

regulatory framework had been beneficial to the operation of the market, particularly dispute 

resolution, information and disclosure and the introduction of unconscionable conduct 

provisions which are applicable to small business,72 the legislative changes over the years had 

been of little assistance to matters such as the average term of leases, perceptions of imbalances 

in negotiating positions73 and the bargaining power of retail lessors in the shopping centre 

environment. Unfortunately, rather than address these issues or attempt to fine-tune the existing 

protections, the commission proposed that those provisions which were deemed to be inefficient 

should be removed.   

The third point is related to the second, above. While in many cases the commission purported 

to recognise the differences between shopping centre and other retail tenants it then proceeded to 

recommend the winding back of protections introduced to assist shopping centre tenants and 

align the legislation between all retail tenancies. Issues associated with shopping centres would 

come within the jurisdiction of the voluntary code of conduct. The commission acknowledged 

that shopping centre tenancies often involved different arrangements from other retail settings 

and that premises in shopping centres were desirable, and sought after, locations from which to 
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conduct a business. Throughout the Final Report such differences were acknowledged but, in 

making the recommendations, the commission focused on a retreat from the prescriptive 

measures adopted over the past decade to address particular problems in, particularly, shopping 

centre tenancies.  The commission clearly disapproved of much of the prescriptive legislation 

involved with retail leasing noting that such measures had raised compliance and administrative 

costs74 without adequately addressing other areas of concern, including certain business conduct 

issues.75  While it was proposed that features of the present regime that are performing well 

should be retained, a consideration of several areas where prescriptive measures were introduced 

to address particular issues, for example,  security of tenure and certain aspects of occupancy 

costs, were regarded as not having demonstrated their effectiveness and impacted on  efficiency 

and should therefore be disregarded.  This would further the commission's desire to align the 

operation of processes in all commercial tenancies.76 The problem with this view is that, while 

the prescriptive measures are taken from the legislation and more consistency is obtained, 

serious issues affecting shopping centre tenants may be left without recourse. The commission 

has made it clear that the code of conduct is to address standards of fair trading, transparency, 

lodgment, information provision and dispute resolution. However, it is specifically noted that 

such a code should not intrude on 'normal commercial decision-making' and lists minimum lease 

terms, rent levels and the availability of a new lease as matters the code should not address. 

Indeed, the commission warns against simply transferring the present such protections to the 

code as this would amount to a 'rebadging' of the prescriptive provisions. Therefore, several  

measures which have been considered in several inquiries and regarded as important enough to 

address in legislation would be deleted from the statute books without equivalent, or indeed, any 

protection. 

Finally, perhaps not surprisingly, the Productivity Commission's report has been the subject of 

criticism from some quarters, particularly tenant groups, who believe the commission did not 

pay sufficient regard to the true situation of unfairness in shopping centre practices.This was 

always going to be a problem as considerations of fairness often do not sit well with the pursuit 

of efficiency. Indeed, the predicament is similar to that of business affected under certain 

provisions of Pt IV of the TPA where a substantial lessening of competition test is applicable. 

Therefore, it is accepted that certain practices can lead to the demise of some businesses in a 
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market but, unless it is a per se breach, will not breach the Act unless there is a substantial 

lessening of competition.77 The commission seems to echo this view: while some individual 

retailers may be adversely affected by certain conduct, the concern is the overall impact on the 

market and, how  the market is functioning.  Although unfair practices arguably exist, they did 

not have such an effect on the market that warranted further prescriptive legislation or urgent 

action.  

 

Transparency and accessibility -- discussion 

Clearly, Recommendation 1 is aimed at further addressing knowledge and information gaps 

between landlords and specialty tenants. This recommendation would seem to build on measures 

introduced over the past decade, particularly enhanced disclosure obligations and the provision 

of information and advice to tenants.78  Indeed, this Recommendation sounds very familiar with 

suggestions that simple (plain English) language be utilised in all tenancy documentation and 

that there should be clear and obvious contact points for information on lease negotiation, lease 

registration and dispute resolution. A more original proposal is the introduction of a one page 

summary of all key lease terms and conditions to be included in retail lease documentation. The 

Commonwealth's response agreed with all the measures recommended in Recommendation 1, 

subject to some concerns which are discussed below.  

 

Simple English 

The desirability of using simple English in leasing documentation has been discussed on many 

occasions and the Commonwealth government's response noted the role of simple English in 

assisting tenants and prospective tenants better understand contractual obligations and make 

more effective decisions.79 It was also noted that adopting such language could assist in the 

desired harmonisation of legislation recommended by the commission.80 However, it is 

suggested that while such a simplification may improve transparency, there has been 

considerable progress towards this goal for several years and there are limits on how 'simple' 
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such documents can become. There is a need to balance any simplification with assurances that 

the true legal position is fully stated and can be understood.  

Therefore, perhaps rather than making the documentation simpler, the focus should be on 

ensuring there is, no matter how simple, understanding of lease documentation. Many 

submissions to the Productivity Commission suggested that a requirement to obtain legal advice, 

whether from a solicitor or through a leasing advisory service,81 could alleviate 

misunderstandings and information gaps.82 Other submissions noted the reluctance of 

prospective tenants to seek, and pay for, such advice.83 The issue of providing information and 

advice remains troubling as although much information is available to tenants there are real 

questions as to the extent to which it is utilised and understood.  Predictably, given the general 

reluctance to endorse prescriptive measures, the commission did not raise the possibility of 

mandatory education or advice for tenants. This measure is under consideration pursuant to the 

NSW Discussion paper. 

 

Contact points to seek advice 

In relation to seeking advice, the recommendation to provide clear and obvious contact points on 

lease negotiation, lease registration and dispute resolution is sensible although, again, one 

wonders how effective such a measure will be and how it could be put into place.The 

commission noted that a small business tenancy office operating within the existing framework 

would be desirable84 and in Table 10.2 lists the existing government retail advice services 

available in each jurisdiction. While only one service per jurisdiction is listed in Table 10.2, 

most jurisdictions have more than one body which can potentially provide advice to tenants and 

prospective tenants. For example, in Western Australia, tenants make inquiries about tenancy 

matters through the Department of Consumer and Employment Protection (DOCEP), at the State 

Administrative Tribunal (SAT), the Small Business Development Corporation (SBDC), in some 

instances the ACCC, various tenant advisory services and through legal representatives. While 

these contact points, particularly the government agencies, are 'clear and obvious' some tenants 

complain they provide conflicting advice and refer enquiries back and forth between agencies.85 
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It seems the focus should be on streamlining these services to one body to which the other 

agencies refer tenant enquiries. This would result in consistency of information, less negotiation 

of the various agencies to find answers and, possibly, encouragement to undertake educational 

programs.  

 

The one page summary 

Retail tenancy inquiries since the Reid Committee have been at pains to emphasise the 

desirability of   improved disclosure obligations and the need to enhance the education of and 

information available to parties entering into a lease. While generally such measures have been 

well-received,86 the Productivity Commission noted that the increasing complexity of disclosure 

statements and leasing documentation often leads to the provision of 'too much information'.87 In 

such a case, the tenant may choose not to read through all the material or, even if he or she does 

so, may not understand the legal complexities.88  In the light of such revelations, the proposal for 

a one page summary is attractive. One of the common complaints from tenants is the amount of 

material provided and, the reality is, that many small businesspersons cannot afford or choose 

not to seek legal advice or, if they do, try to keep a limit on the time and cost.However, the one 

page summary is a concern for several reasons. First, there is the decision as to what information 

is to be included on the one page. The logistics of summarising a lengthy and often complex 

document are challenging. Second, while the single page will presumably highlight matters such 

as the demised premises, the term, rental, use and availability of another term, the intricacies 

under the lease may be overlooked or not included. It is likely that the summary will be treated 

as the entire lease and there will be a temptation simply to read over the highlighted provisions 

on that page without investigating further. Third, it is likely that, like disclosure statements, what 

may originate as a one page document is likely to expand over time because of the need to 

address legal complexities.  Finally, as will be discussed below, the commission's suggested 

summary would not address information imbalances regarding 'side deals' and incentives. The 

Commonwealth's response to the Productivity Commission's Final Report noted some similar 

concerns and also expressed unease that the one page summary may lead to a reduction in 'due 

diligence' thus leading to an increased level of disputes.89 
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Lodgment of lease information 

Recommendation 2 addresses the lodgment of lease information and public access. The 

Commonwealth government's response agreed with the recommendation in principle but was 

concerned as to the currency of the information on the nominated site and again noted the risk 

that due diligence may be neglected.90 

Tenant advocates contend that smaller specialty tenants are at a disadvantage when negotiating 

leases or renewals because they are not privy to pertinent information about the terms of other 

leases in the same or similar shopping centres. After reviewing various submissions, the 

commission noted that the registration of fixed term leases or the lodgment of lease information 

with an independent agency were possible measures to enhance transparency. In this way, lease 

information would be publicly accessible and thus provide tenants with a more informed 

bargaining position. Unfortunately, in both instances, the commission seemed to retreat from 

any obligation on parties to cooperate in such a scheme.  The commission's preferred option was 

for market participants to lodge a standard one page summary at a publicly accessible site. As 

discussed in relation to Recommendation 1, the commission did not provide any guidance as to 

the nature of the information to be provided in the one page summary, although certain matters 

such as premises, term and rental would seem obvious inclusions.What is telling is the matters 

which were specifically stated to not  be included, such as incentives. The commission rejected 

the inclusion of such information because of difficulties with enforcement and that such 

information would not significantly assist deliberations.Again, the provision of the one page 

summary would not be mandatory.  

The reluctance to mandate that parties provide information to a third party would seem to tell 

against the successful operation of such a scheme. Unfortunately, the commission makes useful 

suggestions then retreats when any mandatory obligation is involved. While this is 

understandable given the commission's focus on efficiency and minimal regulation, the reality is 

that, in such a case, measures must be mandatory to achieve the desired result. Also, the issue of 

incentives is of some concern. Despite the commission's view, many tenants view the disclosure 
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of side deals and incentives as crucial and assert that the existence of 'secret' arrangements 

distorts the publicly available information upon which prospective tenants make choices. In a 

framework which advocates disclosure, and statutory provisions which suggest that a failure to 

reveal information could amount to misleading or deceptive conduct,91 this seems to be a 

significant omission.92 

 

Consistency -- discussion 

 

Restraint on further prescriptive legislation 

Interestingly, the recommendations commenced with a 'broad guideline'93 noting that in the 

immediate future states and territories should not pursue measures that will increase the 

prescriptiveness of retail tenancy. It seems the rationale for this guideline is to discourage further 

divergence between the state and territory retail leasing legislation with a view towards moving 

to a national reference lease and nationally consistent reporting in Recommendation 3 and the 

medium term objective in Recommendation 7 of nationally consistent model legislation. Integral 

to this process are Recommendations 4 and 6 which suggest, respectively, aligning the 

unconscionable conduct provisions in each of the jurisdictions and removing key restrictions in 

retail tenancy legislation that, in the commission's view, provide no improvement in operational 

efficiency.  

While there have been significant moves towards harmonisation of legislative provisions 

between some jurisdictions,94 significant inconsistencies remain between some state and territory 

retail leasing legislation. This has led to increased complexity and compliance costs for firms 

which operate throughout Australia. While few could argue with the apparent desirability of 

working towards nationally consistent retail tenancy legislation, adherence to the 'broad 

guideline' would prevent states and territories legislating to address issues of particular concern 

within their jurisdictions. At this stage such restraint would seem unlikely. For example, the 

Discussion Paper released by the NSW government seems to dismiss the Productivity 
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Commission's recommendation for the progressive unwinding of retail tenancy legislation in the 

Draft Report by noting: 

However, the NSW Government considers the legislation necessary to provide a clear 

framework for the conduct of parties to retail leasing matters and in limiting the number of 

disputes that arise.95 

It is likely that the Discussion Paper will lead to significant amendments to the Retail Leases Act 

1994 (NSW)96 and such comments suggest that the views of the Productivity Commission will 

have little effect. Similarly, Western Australia is set to introduce significant amendments in 

2009.  Therefore, it seems unlikely that all state and territory governments will resist further 

legislative change to address concerns in retail leasing. While such restraint at this stage may be 

desirable for the purposes of moving towards national consistency, the more immediate 

pressures emanating from small business interests within those jurisdictions are likely to 

undermine aspirations for longer term change.  

National reference lease 

Recommendation 3 encourages the development of a national reference lease and nationally 

consistent reporting of retail leasing enquiries, complaints and dispute resolution. Again the 

Commonwealth supported these measures.97  

The idea of a national reference lease is intriguing, however, again there is no compulsion to 

utilise the lease and, as proposed, it will only provide consistency with terms and terminology. 

The commission stated that such a lease would not contain any prescriptive terms and 

conditions, nor, it seems, seek to regulate the course of the business relationship in any way. 

This latter suggestion would seem to undermine the utility of adopting standard forms of 

common clauses, for example,  relocation, across Australia.    

Consistent publication and reporting 

Although retail tenancy authorities in the various states and territories and the ACCC collect and 

publish data regarding retail tenancy matters, the proposal for nationally consistent reporting is 

sound. This would assist in determining the nature of the most common types of disputes and 
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the effectiveness, or otherwise, of legislative measures. The proposal would also mean ease of 

reference and information exchange between jurisdictions. 

Unconscionable conduct 

Recommendation 4 suggested the alignment of jurisdictional differences in the various 

unconscionable conduct provisions. The introduction of s 51AC of the TPA, a prohibition on 

unconscionable conduct in small business transactions, was originally viewed as promising 

development for small businesses. However, there have been few decided cases on the provision 

and the decisions so far suggest a restrained interpretation of the provision.98 All states and 

territories, with the exception of South Australia, have incorporated provisions akin to s 51AC, 

into retail tenancy legislation.99 The drawdown has been generally consistent with a prohibition 

on landlords, and also tenants, engaging in unconscionable conduct and a list of factors to which 

the courts may refer in making such a determination. While Queensland, New South Wales and 

the Northern Territory generally adhere to the provisions of s 51AC, the Victorian, ACT, 

Tasmanian and WA legislation differs in some respects from s 51AC.For example, the Victorian 

and WA legislation lists more factors for the court to consider in determining whether conduct is 

unconscionable.The legislation in the Australian Capital Territory and Tasmania seems to have a 

slightly wider ambit, referring to, respectively, 'unconscionable or harsh and oppressive' conduct 

and 'harsh, unjust or unconscionable' conduct. South Australia has not adopted an 

unconscionability provision to date, although vexatious conduct is prohibited pursuant to s 75. 

The recommendation for consistency is appropriate because it seems the real issue with s 51AC 

and its equivalent provisions is not the number and type of factors involved but the standard to 

be applied.Lengthy lists and variations on the unconscionability theme are meaningless in the 

absence of clarification of what unconscionable means in a small business context. For these 

reasons, the commission's view that it would be inappropriate to extend the provision is to be 

supported. However, the discussion does raise some issues of concern.Firstly, this conclusion 

still leaves a problem with deciphering the meaning of unconscionable conduct. Secondly, the 

commission seems to rely on anecdotal evidence that the existence of the unconscionability 

provision has an impact of market behaviour because the prospect of being branded 

'unconscionable' deters certain types of conduct.100 While this may to true to some extent, it 
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seems that in the absence of any real prospect of such a consequence, the incentive to comply 

will diminish. With the absence of clear criteria and a dearth of precedent on this issue it seems 

naÔve to rely on perpetual behavior modification.      

In December 2008, the Senate Economics Standing Committee considered the need, scope and 

content of a definition of unconscionable conduct for the purposes of Pt IVA of the TPA. The 

committee's preferred option was to target those areas of s 51AC that could clarify the meaning 

of 'unconscionable conduct' in the context of s 51AC, without affecting or forcing major change 

to the wider legislative framework.101 The committee recommended: 

o  inserting a prefatory clause into s 51AC stating that the prohibited conduct in the 
supply and acquisition of goods or services relates to the terms or progress of a 
contract;102 

o  that the ACCC engage industry participants from the retail tenancy and franchising 
sectors (among others) in an inquiry process which should specifically consider the 
option of producing a list of clear examples, that all parties agree constitute 
'unconscionable conduct', into the TPA. As part of this national dialogue, a 
statement of principles should also be considered; and 

o  that prior to and following these amendments, the ACCC pursue targeted 
investigation and funding of test cases. 

It remains to be seen what impact these recommendations will have on unconscionability in 

retail tenancy and how long it takes for such modifications to filter into the state and territory 

framework. 

Remove constraints on commercial decision-making 

 Recommendation 6 calls for state and territory governments to remove those key restrictions in 

retail tenancy legislation that provide no improvement in operational efficiency, compared with 

the broader market, for commercial tenancies. 

Comments in relation to the code of conduct are also relevant to this recommendation. One of 

the criticisms of retail tenancy legislation is that it purports to cosset a discrete section of 

commercial activity -- a result of politicians not wanting to upset the 'small business lobby'.  

However, many of the 'prescriptive' provisions criticised by the commission --  for example, 

minimum lease terms, responsibility for certain outgoings and the availability of a new lease -- 

have been placed in retail tenancy legislation to address specific issues for a reason and were the 
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result of intense lobbying by tenant advocates over many years. While there may be debate over 

the scale of the particular problems, Commonwealth, state and territory inquiries found enough 

evidence of unfair business conduct in certain circumstances to recommend action and/or to 

legislate to prevent or minimise such occurrences. As noted by the commission, some of the 

provisions have been found wanting, for example, the seeming disappearance of options since 

the introduction of five year minimum terms and the ease at which parties can avoid the security 

of tenure provisions in South Australia and the Australian Capital Territory.103 However, it is 

disconcerting that the commission seems to propose the rewinding of provisions that were 

introduced after a considerable amount of debate to address issues regarded as valid concerns 

within the industry. It is suggested that it would be more appropriate to examine the concerns 

about these provisions rather than dispense with them completely and return to something akin 

to a classical contract model. This is the key to the commission's conundrum; the goal of 

efficiency may be incompatible with the need, in some circumstances, for specific intervention.   

The Commonwealth did not agree with this recommendation stating that:  

The Commonwealth understands that the key differentiation between retail and commercial 

tenancies is the importance of location for retailers, and that current legislation provides 

important protections in this respect.104  

 

It was noted that, in the process of harmonisation, the Commonwealth would encourage state 

and territory governments to examine the relevance and effectiveness of highly prescriptive 

aspects of retail tenancy legislation that do not improve operational efficiency and increase 

compliance costs for small business. 

 

Consistency in the medium term 

Recommendation 7 is a medium term recommendation which builds on the commission's 

recommendations to reduce the amount of prescriptive legislation thus bringing all retail 

tenancies in line with a view to national consistency. Regulations could deal specifically with 
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issues specific to a particular jurisdiction.105 The Commonwealth agreed with this 

recommendation106 and noted that at a recent Small Business Ministerial Council meeting107 the 

various state and territory governments gave preliminary support for achieving greater national 

consistency and harmonisation in retail markets across states and territories, while maintaining 

the effectiveness of fundamental tenancy protections.108 In its response, the Commonwealth 

encouraged state and territory governments to examine the appropriateness of establishing 

nationally consistent model legislation.109 

 

The Code -- discussion 

As discussed above, the prospect of a national code of conduct in the retail tenancy context is 

not new. The Reid Report recommended that the ACCC, in consultation with concerned persons 

in the retail industry, formulate a Uniform Tenancy Code with a view to creating a uniform retail 

tenancy regime throughout Australia.110 This sentiment was echoed in the report of the Joint 

Select Committee on the Retailing Sector in Fair Market or Market Failure? A Review of 

Australia's Retailing Sector111 which recommended the appointment of a retail industry 

ombudsman whose work would be supported by a mandatory code of conduct.112 That committee 

commented on the fact that the Reid Report's recommendation concerning a Uniform Tenancy 

Code had not been implemented.113  

It seems the Productivity Commission's preferred model would have seen the industry 

developing and regulating the requirements of the code of conduct itself.114 Self regulation has 

long been a preferred model for government and business as it is thought to reduce economic 

inefficiencies often associated with government intervention while still providing a degree of 

discipline in circumstances of unconscionable market conduct.115  However, the commercial 

realities of the industry persuaded the commission that a voluntary code administered by the 

ACCC under Pt IVB of the TPA would be the preferable course.The code of conduct could be 

referred to in state and territory legislation and any modifications or updates to the code take 

effect nationally to avoid the potential for inconsistent legislative changes in each jurisdiction.116 
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Pursuant to Pt IVB, the provisions of an applicable industry code made pursuant to regulations 

under the TPA are enforceable under the Act by the ACCC or by private action.  Section 51AD 

states a corporation must not, in trade or commerce, contravene an applicable industry code.117 

Section 51AE refers to regulations dealing with the establishment of industry codes pursuant to 

the TPA. The section states that regulations may prescribe an industry code,118 or specified 

provisions of an industry code, for the purposes of the Part119 and declare the industry code to be 

mandatory or voluntary.120 A mandatory code binds all the participants in a particular industry. 

Due to the potential to create regulatory burdens on industry participants,121 mandatory codes will 

only be deemed necessary in exceptional cases. A voluntary industry code is binding only on 

those members of a particular industry who have formally subscribed to the code.122  

What is unique to the Productivity Commission's recommendation is that the voluntary code 

would effectively regulate only the relationship between shopping centre landlords and tenants 

thus permitting the loosening of the legislative regulatory framework and thus moving towards 

greater consistency between all types of retail leases. Again the commission rejects the 

possibility of prescriptive provisions dealing with commercial negotiations as it seems this 

would be regarded as 'rebadging' the existing legislation.123 Interestingly, the code is said to 

address issues of 'fair trading' although it seems unlikely that the code would extend beyond the 

standards already imposed by the TPA and/or retail tenancy legislation. The possible scope of a 

voluntary code of conduct for shopping centre leases is summarised in Box 10.10 of the Final 

Report.124  

The rationale behind the voluntary code is logical in that it places the more problematic issue of 

shopping centre leases back onto the industry while ensuring oversight by the ACCC. This can 

be seen as a step towards the commission's long term goal of bridging the gap between 

legislation applicable to shopping centres and to other retail and commercial leases while still 

dealing with the issues of specific concern to shopping centre leases. However, it is easy to see 

that tenant advocates would be concerned by the dearth of protection available to them in a code 

which, it seems, would do little to regulate business conduct. While the commission favours 

winding back provisions that are prescriptive of commercial outcomes, the suggestion that many 

pivotal provisions in retail tenancy legislation would not be addressed in a shopping centre code 

of conduct would negate protections introduced for retail tenants in recent years.  
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Recommendation 8 calls for a relaxation of zoning restrictions which impede development of 

shopping centres and thus create limitations upon competition. Again this suggestion is not new 

and was the subject of discussion before the Reid Committee. Nevertheless the recommendation 

is sound and implementation could see the reduction of restrictions brought about by planning 

and zoning restrictions which, in turn, diminish competition in the retail tenancy market by 

reducing the availability and number of potential locations. The Commonwealth response 

endorsed this finding.   

Concluding remarks 

In many respects, the Final Report could be described as 'Back to the Future'.  Several 

recommendations merely reiterated findings from inquiries past and a sense of dÈj‡ vu sweeps 

over the reader when the commission advocates simple (plain) English documentation, a code of 

conduct and a conclusion that s 51AC of the TPA, and its state and territory equivalents, is 

sufficient to address unfair business conduct issues in retail leasing. Recommendations 

advocating enhanced consistency in retail leasing law and practice throughout Australia and 

greater provision of information and advice to prospective tenants are, while appropriate, not 

unique to this inquiry. Also, after many years of inquiries and recommendations regarding 

simplicity and disclosure one wonders if the limits of effectiveness will soon be exceeded.  

Another disappointing feature is the commission's unwillingness to consider measures which 

involve any mandatory component. While this is understandable given the focus on efficiency 

and the commission's reluctance to interfere in the course of business, in reality some very 

useful suggestions, particularly the submission of the one page summary of the lease at a 

publicly accessible site and the desirability of disclosing side deals and incentives, may have 

been effectively negated by not ensuring compliance. In such instances often those who choose 

not to comply are those whose participation would be most desirable. Similar concerns arise in 

relation to the proposed limitations on the shopping centre code of conduct.  

However, the Final Report does not simply advocate maintenance or some minor tinkering with 

the status quo. In other respects, the ramifications of the recommendations are potentially grave, 

especially for tenants who have lobbied to obtain some measure of protection within the retail 
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leasing legislation. Indeed, a major platform of the recommendations was the desirability of 

aligning retail and commercial leases generally. To do so, the commission was clearly 

advocating a dilution of the retail tenancy provisions rather than any enhancement of general 

commercial leasing laws.  

Tenant advocates could not help but be concerned about the Productivity Commission's 

negativity towards some of the 'prescriptive' legislation which, it was noted, 'sought to govern 

market behaviour'.125 The commission regards many such provisions as being unsuccessful in 

achieving their objectives, undesirable from an efficiency perspective and recommends the 

winding back of significant parts of the legislation, including provisions which prescribe 

minimum lease terms and regulate assignments, outgoings inclusions and preferential rights of 

renewal. While it is true that some such provisions have had mixed success, it seems a drastic 

step to remove such protections completely without any sort of corresponding safeguards. The 

contents of the proposed code of conduct would not seem to address such issues and the 

commission itself stated that a 'rebadging' of the provisions in the code of conduct was 

undesirable. While efficiency is an important consideration and underperforming provisions 

should be reviewed and, if inadequate, repealed, any sudden and extensive reversal of the 

protections gained for retail tenants over the past decade should be resisted.   
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Almost a decade on -- A (Reid) report card on retail leasing 

Eileen Webb* 

(2006) 13 APLJ 240 

In May 2007 it will be 10 years since the House of Representatives Standing Committee on 

Industry,Science and Technology released its report, Finding a Balance -- Towards Fair 

Trading in Australia (the Reid Report). The report considered a number of business conduct 

issues in Australia in relation to small business banking tansactions, franchising and retail 

tenancy. This article considers the impact of the Reid Report on retail leasing law in the past 

decade. 

In June 1996, the House of Representatives Standing Committee on Industry, Science and 

Technology1  was asked to investigate and report on a number of business conduct issues in 

Australia, particularly the relationship between small/medium businesses and larger enterprises.2  

The ensuing report, Finding a Balance  --  Towards Fair Trading in Australia, was disseminated 

throughout the Australian business community in May 1997.3  The report, generally referred to 

as the Reid Report,4  focused on business relationships in retail leasing,5  franchising6  and 

banking.7  It also considered related issues involving misuse of market power.8   

The Reid Report made significant and, potentially, far reaching recommendations which, in the 

committee's view, could assist in addressing issues raised during the enquiry. This was 

particularly the case with retail leasing. However, despite significant legislative and judicial 

developments at both State and federal level concerning retail leasing since the Reid Report, it is 

debateable whether some situations regarded as problematic by the committee have been 

addressed in a practical sense. Therefore, with almost 10 years of hindsight, it is timely to 

examine what has come of the Reid Report's recommendations in relation to retail leasing: the 

successes, the shortcomings and the continuing developments.  

In the writer's view, the Reid Report's pivotal recommendations impacting upon retail tenancy; 

the formulation of a uniform leasing code and a statutory provision prohibiting unfair conduct in 

small business transactions, have been, for the most part, ignored. The Code has not eventuated 
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and the unfairness provision, re-cloaked in the form of unconscionable conduct,9  has arguably 

done little to directly address the type of concerns raised before the Reid Committee. While the 

States and Territories have been proactive in addressing many of the issues raised in the Reid 

Committee through retail tenancy legislation,10  the jurisdiction by jurisdiction approach remains 

troublesome as retail tenancy laws vary, at times significantly, across the country, and, in the 

absence of a harmonised national system, or a centralised retail leasing regime, will continue to 

do so. 

 

The Reid Committee  --  terms of reference 

The Reid Committee was asked to investigate and report on: 

o  the major business conduct issues arising out of commercial dealings between 
firms, including, but not limited to, franchising and retail tenancy; and 

o  the economic and social implications of the major business conduct issues, 
particularly whether certain commercial practices might lead to sub-optimal 
economic outcomes.  

The committee was also asked to examine whether the impact of the business conduct issues 

identified were sufficient to justify government intervention.11  

Chapter 2 of the report focused on retail leasing. Commencing with the emotive, and often 

criticised,12  quotation; '... it is war out there between the retailers and the owners and managers'.13  

The chapter outlined the major issues raised in submissions to the committee regarding the 

relationship between owners, centre managers and tenants. The publicity surrounding the report, 

which was particularly adverse to shopping centre owners and operators,14  focused considerable 

attention on the retail tenancy sector.  

A pivotal recommendation by the committee was the drafting of a Uniform Retail Tenancy Code 

(URTC) by the Australian Competition and Consumer Commission (ACCC) in consultation 

with industry participants.15  The URTC was to be submitted to the Council of Australian 

Governments with a view to the adoption of uniform retail tenancy law around Australia.16  The 

committee also recommended that the Minister request the ACCC to approve the URTC for 

underpinning in the Trade Practices Act 1974 (Cth) (TPA) thus permitting the courts to take into 
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account provisions of the URTC in determining whether or not business conduct had been 

unfair.17  As will be discussed later in this article, the Code has not eventuated.  

Chapter 6 of the Reid Report discussed legislative protection against unfair conduct. 

Recommendation 6.1 provided that the TPA should be amended to include a provision 

prohibiting unfair conduct in business transactions. However, a provision dealing with 

unfairness was not adopted and, instead, an unconscionable conduct standard was utilised.18   

The Reid Report also identified several areas where there were particular concerns regarding 

retail tenancy. The committee made a number of recommendations regarding issues involving: 

o  Sitting tenants, including security of tenure at the end of a lease and assignment,  
o  Calculation of rental, 
o  Lease documents and disclosure, 
o  Changes in tenancy mix, and, 
o  Redevelopment and relocation.19  

Finally, it is significant that the Reid Committee emphasised the importance of access to justice 

and education in matters involving small business, including retail tenancy.20  

 

Legislative and judicial developments since the Reid Report 

 

Commonwealth  

In the immediate aftermath of the Reid Report, the recommendations were endorsed by the 

Council of State Ministers. However, several pivotal recommendations were not supported at 

Commonwealth level. 
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New Deal Fair Deal 1997 

The Federal Government responded to the Reid Report through the New Deal, Fair Deal  

package of legislative reforms. The government planned to achieve the objective of 

strengthening the position of small business through, inter alia; 

o  the inclusion of a new statutory provision in the TPA which gave small business 
access to protection against unconscionable conduct,  

o  allowing industry-designed codes of practice in whole or in part to be legally 
underpinned and be made mandatory under the TPA and enforced by the ACCC, 
and  

o  permitting the ACCC to take representative actions on behalf of small business for 
misuse of market power by big business.21  

 

A provision prohibiting unfair conduct was not endorsed. Instead, the Federal Government 

decided to use the expression 'unconscionable conduct'. The decision was made, 'in order to 

build on the existing body of case law which has worked with respect to consumer protection 

provisions of the Act, and which will provide greater certainty to small businesses in assessing 

their legal rights and remedies'.22  Section 51AC, unconscionable conduct in small business 

transactions, was inserted into the TPA in July 1998.23   

 

Fair Market or Market Failure 1999 

In 1999, the Joint Select Committee on the Retailing Sector released its report, Fair Market or 

Market Failure. Although the committee's focus was the retail grocery industry, there was 

considerable discussion regarding retail tenancy. In Recommendation 5, the committee endorsed 

the drafting of a retail industry code of conduct by the ACCC in consultation with retail industry 

groups and other relevant parties.24  The focus of the Code, which in the committee's view should 

be mandatory, would regulate conduct associated with vertical relationships throughout the 

supply chain.  
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The Federal Government disagreed with this recommendation. A preference was expressed for 

industry to take ownership of self-regulatory schemes with minimal government involvement. 

Referring to the Codes of Conduct Policy Framework  booklet25  and Prescribed Codes of 

Conduct, Policy Guidelines on making industry codes of conduct enforceable under the Trade 

Practices Act26  it was noted that the regulatory option of mandatory codes would only be 

exercised where voluntary self-regulation has failed and where the market failure or social 

policy objectives addressed in a code are serious enough to warrant enforcement of the code at 

law. In the government's view, this had not yet been established in the retail tenancy area.27  

 

The Dawson Review 2003 

The Review of the Competition Provisions of the Trade Practices Act 1974 (Cth) (the Dawson 

Review), was tabled in January 2003. The focus of the review was Pt IV of the TPA, however, 

some areas relevant to the Reid Report, particularly regarding s 46, the misuse of market power 

provision,28  were considered. Nevertheless, despite the relationship between unconscionable 

conduct and s 46,29  the review did not regard s 51AC to be within the committee's terms of 

reference.30  The Review Committee's only concession to the debate surrounding s 51AC was to 

recommend that the ACCC should consider issuing guidelines on its approach to Pt IVA.31 A 

further recommendation likely to impact upon retail leasing was the endorsement by the Review 

Committee of collective bargaining in some small business transactions.32   

 

Senate Economic References Committee 2004 

The most recent consideration at Commonwealth level of, inter alia, small business tenancy 

issues, was the Senate Economic References Committee's inquiry into and report on whether the 

TPA adequately protects small businesses from anti-competitive or unfair conduct. The ensuing 

report, The Effectiveness of the Trade Practices Act 1974 in Protecting Small Business  was 

tabled on 1 March 2004.  
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The report examined a number of small business issues, particularly the dilemma as to the 

effectiveness of s 46 after the Boral33  and Rural Press34  decisions. In relation to unconscionable 

conduct in business transactions, the committee examined several pertinent issues including: 

o  The efficacy of s 51AC, 
o  The possible inclusion of a provision dealing with 'fairness' instead of 

unconscionable conduct, 
o  Unilateral provisions in contracts, 
o  Standard form contracts, and 
o  Secrecy provisions regarding rental. 

A contentious subject of discussion was the impact of s 51AC on the landlord/tenant 

relationship. Several submissions pointed to a lack of complaints made and action taken by the 

ACCC.35  However, there were varying opinions as to the reasons behind this seeming dearth of 

activity. Some submissions stated that, rather than indicating a greater satisfaction in the 

industry, the reason was that unconscionability required the satisfaction of such a high legal 

standard that only the most malevolent conduct would be caught.36  Therefore, some tenant 

interests argued that s 51AC would, like s 51AA, be interpreted narrowly and leave little room 

for the provision to operate. Therefore, it was suggested, s 51AC should be amended to 

proscribe 'unfair, harsh or unconscionable conduct'.37   

Other submissions, including those made on behalf of the Law Council of Australia and also 

those representing shopping centre interests, were generally of the view that it was too 

premature to assess the success or otherwise of s 51AC and its State and Territory equivalents. 

There was also a view that an unfairness standard would be too vague and cause business 

uncertainty.38  

The majority of the committee did not regard significant amendment of s 51AC as appropriate. 

The drawing down of s 51AC into many State and Territory jurisdictions meant there may be 

more impact on the retail tenancy situation than suggested by the lack of activity on the part of 

the ACCC.39   Regarding the possible inclusion of a consideration of harshness or unfairness it 

was noted that: 
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harsh conduct is often a normal part of tough competitive dealing, and that the concept of 'unfair conduct' is much less legally 

certain than the concept of 'unconscionable conduct'. It is not clear that either of these proposed additions would enhance 

protection for small business under the Act, and as a result the committee does not support their inclusion.40  

Several submissions also suggested that s 51AC should extend to proscribe a number of specific 

activities; unilateral variation of contracts, unilateral termination of contracts and the 

presentation of standard form contracts.  

The committee noted that, at times, unilateral contracts and standard form contracts can be pro-

competitive and commercially beneficial to both parties.41  Therefore, the committee did not 

recommend the prohibition of such clauses. However, the committee did recommend that a 

reference to unilateral contracts be specifically included as a factor to which a court could refer 

in ss 51AC (3) and (4)42  to ascertain whether conduct had been unconscionable. 

Regarding price secrecy provisions,43  the committee did not support compulsory disclosure of 

rental terms, although did object to arrangements preventing such disclosure.44  As a solution, the 

committee noted that retail tenants who adopt collective bargaining notification arrangements 

proposed in the Dawson Report45  should be able to freely share information about their rental 

process and conditions. However, if this process failed to deliver satisfactory outcomes over 

time, the government should consider the adoption of a mandatory code.46   

While the Federal Government's response to the Senate inquiry was generally positive, several 

of the recommendations regarding Pt IVA were constrained. On the positive side, the 

government agreed47  that s 51AC(3) and (4) of the TPA be amended to include reference to 

unilateral rights of variation.48  Recommendation 11 concerning collective bargaining was also 

endorsed.49  

On the other hand, the government refused to support the recommendation regarding secret 

pricing in retail tenancy matters.50  In the government's view, it is a fundamental principle of the 

law of contract that parties are free to negotiate the terms of the contract including a lease. 

Prohibiting secrecy clauses would violate this principle of contract law.  
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Any anticipation of significant federal intervention was undermined too with the government's 

response concluding that the regulation of retail tenancy arrangements was a matter for the State 

and Territory governments rather than the Commonwealth Government.  

To date, achieving the amendments recommended by the Dawson Committee and the Senate 

References Committee has been slow. The Trade Practices Legislation Amendment Bill (No 1) 

2005, the Federal Government's response to the Dawson Review, was introduced into parliament 

in 2004, prior to the Federal Election. The Bill lapsed when the parliament was prorogued. The 

Bill passed through the Senate in October 2005 but has not yet received assent. To date, the 

collective bargaining provisions have not passed through parliament and have been made the 

subject of a Private Members Bill.51   

In the writer's view, the Commonwealth has retreated from the recommendations of the Reid 

Report. The two pivotal recommendations relating to retail leasing -- a URTC and a prohibition 

of unfair conduct -- have not been embraced. Despite the URTC's fundamental importance to the 

Reid Committee's blueprint for a national leasing regime, and its support in the 1999 Fair 

Market or Market Failure report, in 2006 there seems little prospect of a Code. The 

Commonwealth's preference in this area is for the States and Territories to continue to 

administer retail tenancy law throughout Australia. Section 51AC has been introduced, however, 

the reference in this provision is to unconscionable conduct, a different, and more onerous, legal 

standard to unfairness. Also, as will be discussed below, other Commonwealth initiatives such 

as the 'drawing down' of s 51AC into some State and Territory retail tenancy legislation does not 

address the seeming inability of lessees to establish the requisite unconscionability standard 

required to trigger s 51AC or its equivalents.52  

 

Legislative developments in the States and Territories 

Since the Reid Report, there have been extensive legislative developments in retail tenancy 

throughout Australia at State and Territory level. There have been several reviews, significant 

amendment to legislation and, in some cases, the adoption of new retail leasing legislation. 
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There has also been significant progress towards greater consistency of legislation between 

jurisdictions.  

The Queensland legislation, the Retail Shop Leases Act 1994 (Qld), has been the subject of 

significant examination and amendment since the Reid Report. Two amendment Acts were 

passed in 199953  and 200054  and the Act has been impacted upon by several other pieces of 

amending legislation. A 2003 discussion paper and the resultant policy review paper in 

September 2004 led to the Retail Shop Lease Act Amendment Bill 2005. These amendments 

took effect from 3 April 2006. These recent amendments have increased the degree of 

consistency between the Queensland legislation and that of New South Wales and Victoria. 

New South Wales has a strong track record of progressive legislation regarding retail leasing. 

Indeed, the Retail Leases Act 1994 (NSW) received favourable comment in many areas of the 

Reid Report's considerations. However, there has been considerable amendment since the Reid 

Report and, after the release of a discussion paper in 2003,  there have been amendments to the 

legislation in 200455  and significantly in 200556  with the latest amendments taking effect from 1 

January 2006. 

Victorian retail tenancy law has seen two repeals and re-enactments. After initially being 

regulated by the Retail Tenancies Act 1986 (Vic), new retail tenancy laws were implemented in 

199857  and amended in 2001.58  After a major review in 2001, the Retail Leases Act 2003 (Vic) 

came into effect on 1 May 2003.59  Significant portions of the legislation were amended again in 

200560  with the amendments taking effect as of 23 November 2005.61  

In the Australian Capital Territory, the Leases (Commercial and Retail) Act 200162  commenced 

operation on 1 July 2002. To date, there have been 11 republications of the legislation primarily 

to take amendments into account, the latest taking effect from 2 July 2006.63  

Tasmania's Fair Trading (Code of Practice for Retail Tenancies) Regulations 199864  has been 

operational since 1 September 1998. This legislation has also been the subject of review. In 

2002, 34 recommendations were made for amendments to the Code. However, to date, these 

amendments have not come to fruition and it is likely that the legislation will become the subject 
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of review in late 2006 and the Tasmanian legislature will soon enact new retail leasing 

legislation.65  

The Retail and Commercial Leases Act 1995 (SA) commenced on 30 June 199566  and has also 

been the subject of several amending Acts. The SA legislation features amendments regarding 

preferential rights for sitting tenants and a casual leasing code of conduct which have not 

generally been adopted elsewhere.67   

Western Australia introduced significant amendments in 1998.68  A further review was 

commenced in late 2002 and the ensuing report, released in March 2003, comprised 61 

recommendations. To date, only some of the recommendations, in particular the unconscionable 

conduct provision, have been incorporated into a Bill.  

The Business Tenancies (Fair Dealings) Act 2003 (NT) was based predominantly on the NSW 

legislation and came into effect on 1 July 2004. 

The State and Territory legislation, while still not harmonised, has become increasingly 

consistent in operation. This is particularly the case with the legislation in Queensland, New 

South Wales, Victoria and the Northern Territory. However, some significant differences still 

exist between the States and Territories legislation.69   

The drawdown of s 51AC of the TPA into State and Territory retail tenancy legislation has 

occurred in several jurisdictions.70  The drawdown has been generally consistent with a 

prohibition on landlords and tenants engaging in unconscionable conduct and a list of factors to 

which the courts may refer in making such a determination. However, while Queensland,71  New 

South Wales72  and the Northern Territory73  generally adhere to the provisions of s 51AC, the 

Victorian,74  ACT,75  Tasmanian76  and, it is anticipated, the WA,77  legislation differs in some 

respects from s 51AC.78  For example, the Victorian legislation lists more factors for the court to 

consider in determining whether conduct is unconscionable.79  The legislation in the Australian 

Capital Territory and Tasmania seems to have a slightly wider ambit, referring to, respectively, 

'unconscionable or harsh and oppressive'80  conduct and 'harsh, unjust or unconscionable'81  

conduct. South Australia has not adopted an unconscionability provision to date, although 

vexatious conduct is prohibited pursuant to s 75. In Western Australia, a particular stumbling 
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block has been the introduction of the unconscionability provision. After being passed by the 

Legislative Assembly, the Retail Tenancy and Fair Trading Amendment Bill 2005 (WA) 

experienced some delays but was expected to pass through the Legislative Council in mid-2006. 

However, in June 2006, the Opposition introduced a proposal to define 'unconscionable' for the 

purposes of the provision.82  The proposal was resisted by the government, primarily because no 

other jurisdiction had utilised a definition83 and there was concern that this may place limitations 

on a court. After consideration by a parliamentary committee,84  the Bill was returned to the 

Legislative Assembly for consideration of amendments.85     

 

How have the States and Territories dealt with retail leasing issues raised in the Reid 

Report? 

As legislative developments relating to retail leasing matters have been largely initiated by the 

States and Territories, it is useful at this stage to examine how such legislation has addressed 

specific issues identified by the Reid Committee concerning retail leasing. 

 

Security of tenure 

Many submissions to the Reid Report concerned the predicament of sitting tenants86  who could 

not extend the term of their lease upon expiry. Clearly, no security of tenure exists beyond the 

term of a tenant's lease although the parties have always had the opportunity to negotiate options 

and renewal between themselves. However, even at the time of the Reid Report, legislation in 

several Australian jurisdictions provided for a minimum lease term of five years. In some cases, 

legislation also provided a timeframe for renewal applications.87  

Several submissions contended that sitting tenants were particularly vulnerable in two situations. 

The first was where the tenant was involved in negotiations for a renewal of the lease at the end 

of the term. Clearly, a tenant without any legal right to a new lease would be at a significant 

bargaining disadvantage vis a vis  the landlord. It was contended that a landlord could impose 
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higher rents or onerous conditions on tenants as the price of keeping their premises.88  The 

second situation involved circumstances where a tenant was desirous of selling their business 

and needed to obtain the landlord's consent to assignment of the lease to the proposed assignee.  

A variety of options were presented to the Reid Committee regarding the issue of security of 

tenure for sitting tenants89  with the submission by the Independent Retailers Association (IRA) 

for a 'partnership' approach90  receiving endorsement from the committee.91  There was 

recognition that, if a scheme protecting the tenant's security of tenure was adopted, issues such 

as the rights of property managers to remove underperforming tenants,92  the method of rent 

determination for a subsequent term93  and how compensation would be determined in 

circumstances of redevelopment would need to be addressed. The committee was also of the 

view that tenants should not be permitted to contract out of their right to a minimum five year 

term but that tenants be provided an opportunity for surrender on pre-determined terms and 

conditions before the end of the minimum five year term.94   

The issue of casual leasing was also discussed. While the committee acknowledged that some 

retailers would not want to be bound by a five year term,95  members were cognisant of 

complaints that some permanent tenants had been kept on short or temporary leases for 

significant periods of time, sometimes indefinitely.96  Therefore, the committee decided that 

casual leasing should only be permitted at the lessee's request in clearly circumscribed 

circumstances. 

Ultimately, Recommendation 2.4 stated: 

The Committee recommends that the Uniform Retail Tenancy Code provide:  

1.  for minimum lease terms of five years; 
2.  for sitting tenants to have the option of lease renewal for a further five year term; 
3.  for sitting tenants to have a right of first refusal of the lease for subsequent five year 

periods; and 
4.  for the option of casual leasing in clearly defined circumstances but only at the 

request of the lessee. 

The Committee further recommends that parts (b), (c) and (d) of this recommendation extend to 

tenants under existing leases. 
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(a) Minimum five year terms 

Retail tenancy legislation has fulfilled this recommendation97  in all States and Territories except 

Queensland.98  Therefore, the term of a retail lease, including options, must be at least five years. 

Where a lease has been granted for a term of less than five years, statute in New South Wales,99  

Victoria,100  South Australia101  and the Northern Territory102  decrees an automatic extension of 

the lease term to five years. In comparison, in Western Australia103  and the Australian Capital 

Territory,104  a lease granted for less than five years will not be automatically extended. However, 

the legislation provides the lessee with a right to extend the lease to a five year term. The 

Tasmanian provision states the lease must be at least five years but does not appear to set out 

any consequences for failure to comply.105  

Although the minimum five year term is a priority in most of the retail leasing legislation, it can, 

in limited circumstances, be avoided. Most jurisdictions list factors which may preclude the 

operation of the statutory option to extend the lease to the five year period.106  The most 

significant of these provisions is the certification procedure available in some jurisdictions. A 

lease for less than five years can be entered into where a certificate is obtained stating that the 

minimum term requirements have been explained to the lessee and the lessee agrees to a lesser 

term.  Such certificate must be issued by a lawyer,107  or other nominated person,108  not acting for 

the landlord, or in Victoria, the Small Business Commissioner.109   

 

Provisions of the extended lease 

Where the lease is extended to the five year minimum term, the States and Territories again 

differ as to the conditions of the new lease. In the absence of a provision determining rental for 

an additional period, in New South Wales the lessor may change the rental from the date of 

commencement of the extended period and then annually in line with the Sydney Consumer 

Price Index.110  In Victoria111  and Western Australia,112  the lease is taken to provide for a rent 

review to be made on the basis of the current market rent of the premises as at the beginning of 
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the new term. In the Australian Capital Territory, the terms of the lease for the extended period 

will be the same as the prior lease unless the landlord and tenant agree otherwise or a relevant 

order is made by the Magistrates' Court.113  South Australia, Tasmania and the Northern Territory 

do not elaborate on the terms of the extended lease. 

Assessment 

With the exception of Queensland, a minimum term of five years has been achieved. However, 

some points should be noted. Firstly, an extension of a lease is not guaranteed. Such extension 

will not be permissible if any of the disentitling factors are applicable. Secondly, and most 

importantly, the parties can contract out of the provisions. The Reid Committee were of the view 

that tenants should not be permitted to contract out of their right to a minimum five year term 

and a preferable approach was that tenants be allowed to surrender leases on pre-determined 

terms and conditions before the end of the five year period.114  Clearly, the certification 

procedures provide the safeguard of independent legal advice to a tenant considering conceding 

their position, however the ability to contract out of a minimum five year term may leave a 

tenant vulnerable and does not comply with the views of the committee.  

Varying considerations regarding the five year minimum term can be found elsewhere in some 

legislation. For example, in Victoria, the unconscionable conduct provision states that, where the 

tribunal is considering whether a landlord has engaged in undue influence or unfair tactics for 

the purposes of s 77(2)(d), it may consider whether the tenant had agreed to a lease term of less 

than the minimum period provided under the legislation.115   

In New South Wales, the recent amendments to the retail tenancy legislation and supporting 

documentation have emphasised the importance of education and awareness of tenants regarding 

the five year minimum term. In so doing, the disclosure statement will emphasise a tenant's 

rights to a five year minimum term.   
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(b) and (c) Rights of renewal  

As discussed, a matter of particular concern raised by tenant submissions in the Reid Report was 

the lack of security of tenure at the end of the term. This conundrum underlines the problems in 

balancing the rights of retailers and shopping centre owners.  

The Property Council of Australia (PCA) argued before the Reid Committee that lessors have a 

fundamental property right emanating from the ownership and substantial capital investment in 

their properties.116  On the other hand, the Australian Retailers' Association (ARA) emphasised 

the investment made by the tenant in setting up the premises and their contribution to the centre 

as a whole.117  Tenant representatives also contended that some tenants had been forced to leave 

premises where landlords either refused outright to renew their leases or imposed onerous 

conditions, such as rental described as 'exorbitant', as the price of a new lease.118   

Measures addressing the sitting tenant issue 

Recommendation 2.4(b) of the Reid Report stated that pursuant to the URTC, sitting tenants 

should have the option of lease renewal for a further five year term (after the initial five year 

term) and (c) have a right of first refusal for subsequent five year periods. It seems that under the 

Code these provisions would have been compulsory and therefore would have provided a 

considerable boost to a tenant's security of tenure. To date, these recommendations have not 

been comprehensively adopted. In 2006, most shopping centre leases do not contain an option to 

renew. Similarly, rights of first refusal have not been embraced for even an extension of a lease 

after the initial five years, let alone after the first 10 years.  

The security of tenure issue has remained controversial. In October 1997, the ARA, released a 

discussion paper titled Improving Australia's Retailing Environment  --  Addressing the 

Vulnerability of the Sitting Tenant.119  The PCA, and later the Shopping Centre Council of 

Australia (SCCA),  has continued to argue that incidents where sitting tenants were refused an 

extension of their lease or where large, unjustified rent increases were imposed, were the 

exception rather than the rule and most renewals proceed with the minimum of fuss. These latter 

arguments were supported to a considerable degree by market analysis undertaken on behalf of 

the SCCA.120  In the 2003 Review of Commercial Tenancy in Western Australia it was noted that 
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there was no indication that arbitrary refusals were commonplace and that it would be 

counterproductive for landlords to refuse to renew the leases of profitable tenants.121  However, 

bare economic data does not reveal whether tenants regarded the increases as justifiable. Several 

submissions to the Senate Economics Committee in 2003 again raised the sitting tenant issue 

and the matter still retains the interest of the ACCC.122   

The Australian States and Territories have approached the security of tenure issue in three ways: 

negotiation for renewal or extension, preferential rights to renewal and through the operation of 

the unconscionability provisions.  

Negotiation for renewal or extension 

Legislation in most jurisdictions provides for a process of negotiation with the lessor, regulated 

by specified procedures and timelines.123  Indeed, in New South Wales a lessor is prohibited from 

advertising124  the availability of retail premises during the term of an existing lease unless 

certain negotiations have taken place.125  

Generally, an offer of a renewal must be held open for a stipulated period of time.126  If the 

landlord does not give the requisite notification, legislation decrees that the lease may be 

extended.127  During such an extension a tenant may terminate the lease by providing one month's 

notice.128   

Despite these provisions, there is clearly no obligation on the landlord to grant a new lease to the 

tenant. While such provisions address the issues of disclosure and deadlines, the ARA has 

criticised such provisions as they do not address the issue of the nature of the terms associated 

with the renewal. 

Preferential rights 

South Australia129 and the Australian Capital Territory130 have adopted provisions which provide a 

tenant with preferential rights to a new lease, subject to certain qualifications. Preferential rights 

do not equate with a right of renewal.131  The preferential rights are not absolute and the landlord 

can enter into a lease with another tenant in listed circumstances, for example, inter alia, where 



 

528 | P a g e  

 

the landlord is desirous of changing the tenant mix or where there have been breaches of the 

lease by the tenant.132  The ACT legislation provides the tenant with the opportunity to contract 

out of the provision if there is an acknowledgement that they have received legal advice and 

have not been acting under undue influence in agreeing to the exclusion.133  

Unconscionable conduct 

In Queensland, New South Wales, Victoria, Tasmania, the Northern Territory134  and, it is 

anticipated, Western Australia,135  preferential rights are not granted to a sitting tenant and 

recourse, if any, must be through the unconscionability provisions. Some jurisdictions 

specifically state that the failure to renew or extend a lease will not amount to unconscionable 

conduct.136  Presumably, this would refer to a 'mere' refusal which was not tainted in some other, 

arguably unconscionable, way.137  

Assessment 

The Reid Report's recommendations to strengthen security of tenure for tenants have not 

reached fruition. The closest the retail leasing legislation has come with regard to the 

recommendations is the preferential rights clauses in South Australia and the Australian Capital 

Territory. However, clearly the preferential rights are more tenuous than rights of first refusal or 

rights of renewal. Also, to date, there have been no cases involving a landlord's refusal to renew 

in South Australia. The five year terms of leases entered into immediately after the 

commencement of the provisions have now expired and there has been no litigation regarding 

the provisions. There has been no litigation involving the ACT provision to date, however, the 

initial five year period is yet to expire. 

The use of the unconscionable conduct provisions places the onus on the sitting tenant to 

establish that the landlord's failure to renew the lease was unconscionable. This again is contrary 

to the Reid Committee's deliberations as the intention was clearly directed towards legislative 

protection for the sitting tenant. It would appear that considering the sitting tenant issue via the 

unconscionability provisions contemplates that the failure to renew or extend a lease without 

more  will not be considered to be unconscionable conduct. It would seem contrary to the 
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intention behind the unconscionability provisions if there was a refusal to extend which was not, 

for example, in good faith or was the result of malevolent conduct on the part of the landlord.  

In the writer's view, this use of the unconscionable conduct provisions is problematic. As will be 

discussed below, tenants endeavouring to establish unconscionable conduct are faced with a 

difficult task and, it seems, only the most onerous types of conduct will be regarded as offending 

the unconscionability provisions. This proposition is underlined by the strong views of some 

members of the High Court regarding the landlord's right to refuse to grant a new lease in CG 

Berbatis Pty Ltd v ACCC.138  Although this case involved s 51AA rather than s 51AC, the views 

of the court regarding a landlord's rights regarding their property would seem equally applicable 

to an assessment of unconscionable conduct under s 51AC.   

(d) Casual leasing and security of tenure 

Since the Reid Report, the influx of casual tenants,139  particularly in relation to competing 

businesses and the assessment of outgoings, have raised concerns among established tenants. To 

date, South Australia is the only State to confront the issue through the introduction of the 

Casual Mall Licensing Code.140  Recently, the SCCA, the ARA and other members of the retail 

industry have developed a national code for casual mall leasing141 which will be forwarded to the 

ACCC for approval in mid-2006. The Code will be a voluntary Code but will not be subject to 

Pt IVB of the TPA.  

 

(e) Application to existing leases 

The operation of amendments to the legislation has been prospective. Therefore, this 

recommendation of the Reid Committee has not been addressed. 

Lease assignment 

The Reid Committee considered difficulties experienced by tenants regarding assignment 

before, during and after the sale of a business.142   
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The first concern was in relation to the veracity of representations made during the purchase of 

certain retail businesses. As a result, enhanced disclosure obligations upon the assignor of a 

business were regarded as desirable.143  A second concern was the reluctance, in some cases, of 

property managers or landlords to permit tenants to assign their leases, thus delaying or, at 

times, preventing sales of business.144  The committee acknowledged the conflicting interests in 

this situation as property managers and/or landlords had a right to veto unsuitable tenants while 

tenants may wish to liquidate their business.145  Thirdly, the committee considered provisions in 

some leases which provided that the lessee continued to be liable under the lease, even after 

assignment to another party.146  Recommendation 2.5 stated: 

The Committee recommends that the Uniform Retail Tenancy Code:  

1.  require lessees assigning their leases to provide a disclosure statement to prospective 
purchasers showing all relevant information on the financial position of the business 
and the rights and obligations of the business as a tenant, including information on 
rental rebates, rental holidays, and any other financial incentives applying at the time 
of assignment or in the previous five years; 

2.  specify the grounds on which a lessor can withhold consent to the assignment of a 
retail lease; and 

3.  provide that: 
purchasers of a trading retail outlet be given a new lease by the property management, 
when all parties agree; or 
(as a fallback option) all rights and responsibilities pursuant to a retail lease pass to 
the new tenant on assignment of a lease, unless otherwise agreed in writing between 
the assignor and assignee. 
 

Disclosure 

In 2006, State and Territory legislation provides guidance regarding the requisite level of 

disclosure required during an assignment of a lease. The legislation differs according to the 

obligations on one or all parties, time stipulations and the form of any disclosure statement.147   

Prior to seeking consent to assignment, a tenant in New South Wales, Victoria, Australian 

Capital Territory, South Australia or the Northern Territory must provide the assignee with an 

updated copy148  of any disclosure statement provided to the tenant by the landlord.149  Any 

subsequent changes to the information in the disclosure statement of which the tenant should be 

aware must be disclosed. In some jurisdictions, the tenant can request that the landlord provides 

the said disclosure statement to the assignee.150   
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If the assignment is in connection with the lease of a retail shop that will continue to be an 

ongoing business, a tenant in New South Wales, Victoria or the Northern Territory must provide 

the landlord and proposed assignee with an assignor's disclosure statement.151    

The NSW provisions provide for the most comprehensive disclosure for prospective assignees. 

In addition to the updated disclosure statement, the assignor must provide to the assignee the 

information stipulated in Sch 2A.152  Such information includes  sales figures and relevant 

information as to the trading performance of the retail shop for  the past three years,153  whether 

the lessor has conferred any rent concessions or other  benefits on the assignor during the term 

of the lease154 and the existence of any notices,  encumbrances and/or legal proceedings affecting 

the property. As of 1 January 2006, information must also be provided on the expiry dates of 

major lessees, intended future  tenancy mix and more details regarding administration and 

cleaning costs. The Northern Territory adopts the same procedure and the assignor's disclosure 

statement is  almost identical however there is no reference to the trading figures for any 

previous  time nor current legal proceedings.155  

Disclosure in other jurisdictions is not as comprehensive. In Victoria, an assignee must be 

provided with an updated disclosure statement and Pt 6 of the disclosure statement must be 

completed.156  The assignor is required to provide business records for the previous three years.  

In Queensland, Pt 8 of the disclosure statement refers specifically to assignment and requires the 

lessee to reveal details of any defaults or breaches.157  A legal and business advice certificate 

must be provided.158 In South Australia, there is no obligation to provide a disclosure statement 

upon assignment, however, where the business is ongoing and the assignor is desirous of being 

released from liability subsequent to the assignment, a disclosure statement which does not 

contain any false or misleading material must be provided.159  Similar comments apply to 

Tasmania.160  The WA legislation presently does not contain provisions relating to disclosure 

statements upon assignment, however the provision of such statements was recommended in the 

2003 review.161  

 

Consent to assignment 
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The Reid Committee referred to 'disturbing'162  evidence regarding assignment and the 

consequences for tenants who were unable to assign their leases due to the alleged recalcitrance 

of the landlord's representatives.163  The committee noted that legislation in New South Wales, 

South Australia and the Australian Capital Territory already achieved a fair balance by: 

'providing guidance on a range of circumstances in which a lessor could reasonably withhold 

consent  --  for example, if the proposed lessee intends to change the use of the shop or has 

retailing skills inferior to the sitting tenant.'164   

In most jurisdictions in 2006, a landlord is only entitled to withhold consent in certain specified 

circumstances.165  The grounds on which the landlord can refuse consent are generally similar 

across the jurisdictions, being: 

o  The tenant proposes to change the use of the shop,166  
o  The assignee has inferior retailing skills and/or financial resources to the assignor or 

the landlord is of the view that these factors will prevent the assignee from meeting 
their obligations under the lease,167  

o  Non-compliance with relevant assignment procedures by the tenant,168    
o  The proposed assignor has not provided business records for the previous three 

years to the assignee.169   

In the Australian Capital Territory, where the landlord refuses to consent and the reason is not 

one of the listed circumstances, the onus is on the lessor to establish that the refusal is 

reasonable.170  In Western Australia, there is a minimal specification that the tenant can assign 

the lease subject to the landlord's right to withhold consent to an assignment on reasonable 

grounds.171   

 

Ongoing liability 

The Reid Committee noted the problem of ongoing liability for an assignee and any guarantors 

after a lease was assigned.172   Most States and Territories have addressed this issue through 

legislation as suggested in Recommendation 2.5(c)(ii).173  In New South Wales, Victoria and the 

Northern Territory, assignors174  will be released from liability after the assignment so long as the 

disclosure statements are provided pursuant to the legislation and those disclosure statements do 

not contain information that is false, misleading or incomplete.175  Western Australia relieves 
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assignors and guarantors from liability upon assignment.176  In South Australia,  continuing 

liability of an assignor and guarantor of the assignor does not cease immediately upon 

assignment but will extinguish within two years, and in some cases a shorter period,177  if the 

disclosure requirements in the legislation are satisfied.178  In Tasmania, the position is a little 

more complex and depends on whether there has been a change to the terms of the lease upon 

assignment, such change having been made with the agreement of the assignor and guarantor. If 

so, the assignor and guarantor will remain liable. If there has not been a change in the terms of 

the lease upon assignment, except in relation to rental, the assignor and guarantor will be 

released from liability.179   

Assessment 

Do the disclosure obligations cover the information regarded as desirable by the Reid 

Committee? The committee recommended that information should be provided regarding the 

financial position of the assignor, its rights and obligations, details of rental rebates and rental 

holidays and any other financial incentives applying at the time of the assignment or within the 

previous five years. The NSW and NT provisions go furthest towards satisfying the 

recommendations of the Reid Committee regarding the provision of information on the financial 

position of the business. The exception is the reference to a five year period regarding business 

records. In New South Wales, the period is limited to three years and the Northern Territory 

does not refer to this matter. Otherwise, although disclosure to assignees has been enhanced, it 

has not reached the levels thought desirous by the Reid Committee. 

Unconscionable conduct provisions could arguably be utilised in the event of a significant 

failure to disclose, for example, s 51AC(3)(a), (c), (d), particularly (i), and (k) and the equivalent 

provisions. Another possibility is through the misleading or deceptive conduct provisions of the 

TPA or the retail leasing legislation.180  

Regarding consent to assignment, it would seem that, on the face of it, the State and Territory 

provisions provide sufficient protection for a tenant against the unreasonable withholding of 

consent. The reasons consent can be refused are unambiguous and restrained.  All jurisdictions 

state that the lessor must deal expeditiously with a request for consent and if the lessor fails to 
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do so they will be taken to have consented to the assignment.181 However, there can always be 

instances where consent is withheld and allegations of unconscionable conduct can arise. In such 

a case, arguably s 51AC may be utilised. Finally, in relation to liability beyond the assignment, 

it seems the 'fall back' position has been adopted throughout Australia. 

 

Rental 

Rental was another significant matter considered by the Reid Committee.182  The committee 

considered whether the retail property market was overvalued, thus causing artificially high 

rentals, and also examined a number of business conduct issues relating to retail rents.183  These 

issues included the disparity in rentals between specialty tenants themselves, between specialty 

tenants and anchor tenants184  and the sitting tenant's vulnerability during a rent review. The 

fairness of market rent reviews and the landlord's access to and use of tenant's turnover in 

relation to rent review185 were also discussed. 

Availability of rental information and its impact upon rental values 

An accurate determination of rental requires, presumably, all participants to have equal access to 

market information. In the retail leasing sector, landlords have access to such market 

information through private lease registers prepared by organisations such as UrbisJHD. Such 

information can rarely be accessed by tenants. This asymmetry places tenants under a serious 

disadvantage during rental negotiations and any subsequent litigation. 

In 1997, the Reid Committee identified the asymmetry of information between landlords and 

tenants regarding data relevant to assessing rental as problematic.186  While acknowledging 

landlord concerns regarding the commercial sensitivity of such information,187  the committee 

agreed with evidence188  advocating greater transparency in relation to rents paid in all retail 

shopping centres.189  In the committee's view, this could be achieved by relevant information 

being provided to valuers upon undertakings of confidentiality. It was also concluded that retail 

tenants should not be bound to secrecy provisions in relation to rents paid.190  As a result, 

Recommendation 2.6 stated: 
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The Committee recommends that the Uniform Retail Tenancy Code provide for accredited retail 

property valuers to have access  --  on a non-disclosable basis -- to relevant Tenancy Schedules of 

shopping centres, showing the total occupancy costs for each tenant in the centre and the value of 

any concessions or rebates given, for the purposes of valuing retail property or providing advice on 

market rent reviews. 

In 2006, most jurisdictions require that the landlord must provide valuers, within a stipulated 

time, with all information which will assist in the valuation. Failure to do so can result in a 

sanction.191  For example, in Victoria a landlord must supply the valuer with information about 

leases for retail premises located in the same building or retail shopping centre to assist the 

valuer to determine market rent in the premises.  

The possibility of formulating a lease register which provides rental information pertinent to a 

rent review has been given consideration in some jurisdictions.192  In Western Australia, the 

establishment of a lease register was the subject of Recommendation 31 of the 2003 review.193  

At present, the matter is again under consideration. In June 2006, the Minister agreed to 

establish a committee of review to inquire into whether a lease register can be established in 

Western Australia.194   

Disparity of rents, the role of turnover rental195 and the calculation of market rental 

The Reid Committee commented upon the 'massive disparity' between rentals paid by anchor 

tenants and specialty stores.196  Tenancy schedules obtained by the committee confirmed 

disparities between anchor and specialty tenants. The tenancy schedules also revealed 

considerable variation between rental paid by specialty tenants depending upon location, layout, 

size and anticipated profitability.  

Several tenant submissions objected to landlord access to the tenant turnover figures  which, it 

was alleged, enabled landlords to estimate the maximum rent a tenant could afford to pay upon a 

rent review.   

Finally, methods utilised to calculate market rental and the fairness of the calculation of market 

rental were other areas of concern considered by the committee. Recommendation 2.7 stated: 
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Recognising rent will always be a matter for negotiation between landlord and tenant, the Committee 

recommends the Uniform Retail Tenancy Code provide that: (a) the disclosure statement set out 

clearly the method by which rent is to be calculated for the term of the lease without provision for 

review or for unpredictable increases; (b) market rent review only be permitted on renewal of a 

lease; and (c) the level of market rent on lease renewal be determined by an independent accredited 

valuer, with costs shared between the parties. 

In summary, Recommendation 2.7 provided for greater disclosure obligations that would assist a 

tenant in preparing for increases in rental. Market rent reviews would only be upon renewal and 

such rent would be determined by an independent valuer. This recommendation addressed 

concerns about unexpected rent increases and the objectivity of the rental assessment. Reference 

was made to the process by which independent valuation could be made. It is noteworthy that 

the committee did not make a recommendation for a standard formula for rent calculation197 but 

instead chose to suggest that legislation should establish 'procedural rules for rent negotiation'.198   

Developments 

Several of the issues raised in relation to rent during the Reid Report have continued to be 

contentious. This is particularly so in the case of price secrecy and the information available to 

accurately assess and compare the calculation of rental between premises. In the Fair Market or 

Market Failure  report the committee noted: 

the cost of floor space is probably the largest business cost, after labour and product costs, for any 

retail business. The evidence clearly indicates that specialty shops in shopping centres often pay a 

substantially higher rate for their floor space than the anchor tenant. The committee accepts that 

there may be good reasons for this. However, so that prospective specialty shop tenants can make a 

proper assessment of their ability to compete with other tenants, the committee believes that they 

should be able to access information about the net rental being paid by other tenants.199  

In 2004 the Senate Economics Committee recommended the abolition of price secrecy 

provisions, however, as discussed, the government response refused to agree with this 

recommendation.200  

In 2006, State and Territory retail leasing legislation addresses, to varying degrees, many of the 

concerns raised and the recommendations made in relation to rent review in the Reid Report.201  
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Disclosure 

A considerable amount of information pertaining to rental is contained in the disclosure 

statements. State and Territory legislation decrees that the lease has to state the time when rent 

reviews are scheduled to occur and the method by which the rent review calculation will be 

made.202   

Turnover  

Legislation in most jurisdictions appears to have heeded the comments of the Reid Committee as 

to the misuse of specialty tenant's turnover203  figures. In some jurisdictions there is an obligation 

of confidentiality on the landlord regarding turnover figures which only permits disclosure in 

certain specified circumstances204 while, elsewhere, disclosure of turnover rental figures is 

permitted only where rent is determined in whole or in part by reference to turnover.205   In most 

States and Territories there can be no termination of a lease by a landlord for inadequate sales. 

Such information could be gleaned from turnover figures.206  

In Victoria, the obligation of confidentiality on the landlord regarding turnover information is 

reinforced through s 77 where the misuse of turnover information is a factor the court can have 

regard to when determining whether the landlord has engaged in unconscionable conduct.207  The 

court may consider the extent to which the landlord unreasonably used information about the 

turnover of the tenant's or a previous tenant's business to negotiate the rent. Western Australia 

will also include this provision in its unconscionability provision.208  

Timing of reviews to market 

No jurisdiction has adopted the recommendation that reviews of market rental should only take 

place upon renewal. However, some jurisdictions place limitations on the number and timing of 

rent reviews. For example, statute in New South Wales, Tasmania and South Australia prohibits 

changes to the base rent209  within 12 months of the lease being entered into or any previous 

change to the rent unless such is by a specified amount or percentage.210  In comparison, in 
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Queensland211 and again in Tasmania, a rent review will be invalid in circumstances where there 

is more than one review per 12 month period.212  

Assessment of market reviews  

Although not subject to a specific recommendation, a concern for the Reid Committee was that 

lessors could require lessees to pay the greater of two or more amounts of rental and the 

utilisation of rachet clauses. State and Territory legislation now contains provisions to the effect 

that a rent review can only be calculated on the basis of one formula. The legislation lists a 

number of bases for calculation, for example, a fixed percentage, reference to CPI, current 

market rent or agreed formula.213  In some cases, where the relevant rent review clause does not 

specify a method of calculation, the provision will be regarded as void and statute provides a 

process for agreement or determination.214  In Western Australia, a rent review provision will be 

rendered void unless the lease specifies a single basis on which the review is to be made.215  In 

New South Wales, South Australia, Australian Capital Territory and Tasmania the legislation 

states that rent review clauses will be void where there are certain discretions regarding the 

calculation of rental such as two methods of calculation for a change in base rental or where rent 

can be increased to the higher of two or more amounts, depending on the type of calculation 

utilised.216 The use of ratchet clauses to prevent rent falling on a market review is prohibited in 

all jurisdictions.217   

Victoria and the Northern Territory place responsibility on the landlord to conduct the rent 

review as early as practicable within the time stipulated in the lease. In circumstances where the 

landlord does not comply the tenant may initiate the review.218  

Calculation of market rental 

All State and Territory legislation contains provisions dealing with the calculation of market 

rental, usually referred to as 'current market rent'.219  Generally, the legislation contains 

provisions to the effect that where a lease provides for rent to be changed to current market rent, 

the lease is taken to include certain criteria.  
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The current market rent is the rent that would reasonably be expected to be paid for the shop, as 

determined by criteria stated in the various pieces of legislation. Generally, valuers in all 

jurisdictions are instructed to examine the terms and conditions of the lease and the rental which 

would be reasonably expected to be paid for the shop if it was unoccupied and being offered for 

rental for its current permitted use.220  Also, some jurisdictions make specific reference to certain 

matters which can be considered, or disregarded. For example, in some cases221  the valuer is 

required to also take into account incentives and rental concessions, whereas some 

jurisdictions222  stipulate that the value of any goodwill cultivated by the lessee during the 

tenancy or the value of the lessee's fixtures and fittings on the retail shop premises is not to be 

considered.223  The Queensland legislation also permits reference to outgoings and to 

submissions from the lessor and/or lessee regarding market rent.224 225 In some jurisdictions there 

are obligations of confidentiality on the valuer regarding information revealed.226  

As discussed above in relation to Recommendation 2.6, the Reid Committee was concerned 

about the information provided to valuers. Most legislation makes provision for, in the absence 

of an agreement between the landlord and tenant, assistance in reaching a compromise through 

the appointment of a specialist retail valuer (SRV),227  agreed upon by the landlord and tenant.228  

In the absence of such agreement, some jurisdictions permit the SRV to be appointed by a 

person nominated by the legislation.229  In Tasmania and Western Australia, if the parties cannot 

reach agreement either the landlord or the tenant can request an independent valuation. There is 

a degree of choice as to the form the independent valuation can take.230  

Assessment 

Predictably, rental was one of the more contentious, and complex, issues considered by the Reid 

Committee. In the writer's view, negotiation regarding the review of rental remains hampered to 

some extent by asymmetry of information, although legislation in several jurisdictions requiring 

landlords to provide information to valuers is a positive development. Price secrecy provisions 

are likely to remain and such lack of information will continue to inhibit accurate assessment of 

rental values. The introduction of lease registers containing information relevant to rental 

determination is likely to remain controversial.  
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Recommendations regarding the disclosure of rental information seem to have been heeded and 

comprehensive information is now available to tenants thus minimising the risk of unexpected 

increases in rental.  

Concerns regarding turnover information appear to have been reduced through the imposition of 

obligations of confidentiality and prohibitions of termination for inadequate sales. Arguably, 

however, the access to such figures could still enable landlords to calculate maximum rental the 

tenant could pay, a common allegation before the Reid Committee. The Victorian initiative to 

include the misuse of turnover figures in the unconscionability provision gives weight to this 

alleged problem, however proving such misuse may be an arduous task. Reviews to market have 

become more streamlined,  however it is doubtful that specialty tenants will ever be permitted to 

move to turnover rental.    

Merchant associations 

Merchant associations are tenant organisations formed within shopping centres to provide 

information and marketing support for tenants within the centre.231  They are usually quite 

informal groups and their existence and form varies from centre to centre.232  

Submissions to the Reid Report contained allegations of tenants being reluctant to join or 

participate in merchants' associations for fear of repercussions from centre management. Indeed, 

some submissions alleged that tenants were frightened to be seen talking to each other because 

of the possibility of reprisal.233 The committee expressed concern about the perceived attitude of 

some centre managers towards tenant associations and were of the view such organisations 

should be encouraged. Recommendation 2.8(a)-(c) stated: 

The committee recommends that the Uniform Retail Tenancy Code provide:  

1.  for the establishment of merchants' associations in shopping centres; 
2.  that all tenants in a shopping centre belong to the merchants' association in that 

centre; 
3.  for Articles of Association of merchants' associations to be appended to the standard 

retail lease ... 
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To date, State and Territory legislation does not contain stipulations requiring the establishment 

of merchants' associations. Most, but not all, legislation states that a tenant cannot be 

discouraged or prevented from or disadvantaged234  as a result of joining a merchants' 

association.235  

It is not mandatory for tenants to join a merchants association. Indeed, some jurisdictions 

prohibit compulsory membership.236  Articles of association of merchants' associations are not 

habitually annexed to a lease but reference is made to the existence or otherwise of merchants' 

associations in disclosure statements in several jurisdictions.237  In the Australian Capital 

Territory, conduct which interferes with or discriminates against a tenant's participation in a 

merchant association can amount to harsh or oppressive conduct.238  

Assessment 

Although the recommendations have not been generally adopted, the legislation now contains, 

on the face of it, comprehensive safeguards for tenants who wish to participate in merchants' 

associations. However, the influence of a merchants' association will depend on the willingness 

to participate of members and therefore the role of such associations will vary from centre to 

centre. Anecdotal evidence continues to circulate about centre management undermining tenant 

activism in centres.239   

Outgoings and promotions 

Retail tenants are almost invariably required to contribute to the centre's outgoings and 

promotional activities. There may also be a requirement to contribute to a 'sinking fund'.  

Three main concerns were raised in the Reid Report regarding outgoings and promotions.240  

These concerns related to: 

o  The fairness of charging tenants for the management and operation of the shopping 
centre, 

o  The tenants lack of control over expenditure on outgoings and promotions, and 
o  The scarcity of documentation kept by centre management regarding expenditure on 

outgoings and promotions thus leaving open the possibility of fraud.241  



 

542 | P a g e  

 

Upon request by the Reid Committee, several leasing corporations provided what were, at the 

time, their most recent audited statements of outgoings and promotions for certain centres.242  

Although costs were generally apportioned according to gross lettable area occupied, it was 

noted that in many cases the lessor paid the anchor tenant's contribution.243  The reports were 

'highly aggregated' and the committee noted a reluctance to document the calculation of variable 

outgoings.244  A lack of access for tenants to documentation underpinning the calculation of 

outgoings and promotions was of concern to the committee.245  

The committee considered whether it would be appropriate for the merchants' associations to 

monitor outgoings. It was suggested that the merchants' associations could operate like a strata 

title body corporate.246  Recommendation 2.8 stated: 

The Committee recommends that the Uniform Retail Tenancy Code provide:  

for the merchants' association to approve the annual budget of variable outgoings and 
promotions levies at an annual general meeting; and 
 
for each tenant to be provided with detailed quarterly statements of expenditure on 
outgoings and promotions and audited annual statements. 

 

The proposal regarding a role for the merchants' associations in approving the outgoings budget 

met with considerable opposition from landlords who were of the view that the responsibility 

rested with them through their ownership of the centre.247  Another proposed option was 

introduction of 'grossed up rents'. In such a case, negotiated rents include outgoings and 

therefore property managers have an incentive to contain costs.248  

Developments 

Outgoings have continued to be a contentious area and have been the subject of submissions to 

the various government enquiries.249  In 2002, the ARA developed a Draft Outgoings Code of 

Conduct which adopted a number of the suggestions in the Reid Report. It was proposed that the 

Outgoings Code be a voluntary code of conduct complimenting the various Australian State and 

Territory retail tenancy legislation.250  The Code was not intended to be declared as either a 

prescribed voluntary or mandatory code under Pt IVB of the TPA.251 The Code was rejected by 
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the SCCA and negotiations have not proceeded.252  Grossed up rents remain on the agenda and, 

in the absence of an outgoings code, may be a possible solution to the ongoing outgoings issue. 

A significant feature of State and Territory innovations since the Reid Report is a clarification of 

the items which can be recouped as outgoings. Definitions of outgoings  in most jurisdictions 

state clearly that such expenses must be directly attributable to the  operation, maintenance or 

repair of the premises.253  Some jurisdictions impose a standard of reasonableness on these 

expenses.254  

Generally, the legislation contains specific references as to which items can and cannot be 

regarded as outgoings. For example, in some jurisdictions land tax is recoverable, in some cases 

with a limitation while in other jurisdictions it is not recoverable as an outgoing.255  Other matters 

which are specifically excluded in some jurisdictions include expenditure of a capital nature,256  

depreciation,257  contributions to a sinking fund,258   insurance premiums for loss of profits,259  

lessors contribution to merchants'  associations260 or  advertising261  and payment of interest and 

charges on amounts borrowed by the lessor262 or on unrelated land.263  Again, the States and 

Territories vary as to whether the tenant is liable for costs associated with the preparation of the 

lessor's lease.264  

The payment of management fees by the tenants was a matter of contention before the Reid 

Committee. Some legislation places limits on the recovery of management fees.265  For example, 

the NSW legislation now requires that landlords provide a breakdown of contributions regarding 

the administration of the centre, other fees paid to a management corporation and enhanced 

information regarded with cleaning costs.  

Regarding the auditing of outgoings and promotion funds, subject to some variation,266  in 2006 

the legislation generally requires the landlord267  to provide the tenant with an estimate of 

outgoings, an outgoings statement and an audited annual statement.268 The legislation goes into a 

significant amount of detail in relation to the contents of the outgoings statement and auditors 

report.269  The legislation generally has adopted enhanced documentation regarding the 

calculation of outgoings and promotions and there are considerable obligations on lessors in 

relation to audited statements.270  The recommendation regarding monthly statements is generally 
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provided for. Further, in New South Wales, tenants can make a written submission to the auditor 

as to the accuracy of a landlord's proposed outgoings statement.271  

In several jurisdictions, limitations are also placed on the use of monies contributed to sinking 

funds.272  

Assessment 

Legislation in several jurisdictions has addressed concerns raised in the Reid Report regarding 

outgoings and promotions. Indeed, some jurisdictions have gone further. For example, the 

contentious issue of fit-outs, which was mentioned in the Reid Report but was not the subject of 

a recommendation, has been addressed in New South Wales where there is a limitation on the 

amounts a landlord can insist a tenant expend on a fit out.273 However, despite greater safeguards 

regarding outgoing and promotion funds arguably this will remain a contentious issue and 

perhaps a better course would be to move away from the present regime towards utilising 

grossed up rentals. 

Lease documentation  --  Terms and disclosure 

The Reid Committee examined two difficulties regarding lease documentation. The first was 

that obtaining legal advice on individual leases was a time consuming and costly exercise. The 

second was the nature and quantity of information which had to be disclosed by the lessor prior 

to the lessee entering into the lease. 

Some tenants who gave evidence or made submissions before the Reid Committee alleged they 

had not been well informed by their legal advisors. The legal fraternity responded stating that 

lengthy, individualised documents take a considerable time to advise on. The possibility of 

introducing a standard 'plain' English lease was mooted. Recommendation 2.9 stated: 

The committee recommends that the Uniform Retail Tenancy Code provide:  

1.  for a standard form 'plain English' retail lease, also published in community languages 
... 

2.  for mandatory pre-contract disclosure of all factors likely to affect the viability of 
lessees -- including all items currently required to be included in a statutory disclosure 
statement under the NSW Retail Leases Act 1994. 
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(a) A standard lease 

In Towards a Uniform Retail Tenancy Code for Australia  --  Punching at Shadows,274  Professor 

Duncan outlined the potential difficulties in introducing a 'standard' lease applicable to all retail 

tenancies.275 Clearly, reaching agreement on the form and content of a standard lease would be an 

enormous task given the difficulties which would, no doubt, be encountered in drafting a 

document acceptable to all parties which could be utilised in all jurisdictions.  

To date, there are no standard leases prescribed by legislation in the States and Territories. In 

New South Wales, a standard lease has been developed in consultation with the retail and 

property groups. It is not compulsory to use this form of lease. The Victorian legislation 

provides that standard retail leases may be approved by the Small Business Commissioner.276   

An alternative is the use of standard format clauses. In the Australian Capital Territory, such 

clauses will apply unless the lease provides otherwise.277  In the 2003 WA review, 

Recommendation 8 called for the Minister to prescribe by regulation, from time to time, 

standard format clauses that address special areas of concern. A variety of standard format 

clauses were proposed278  with a priority being a redevelopment and relocation clause. The 

committee recommended that such clauses were a guide only and not compulsory.  

Of course, major lessors develop standard form leases for their centres which retain a 

considerable degree of consistency but which reflect variations in legislation from jurisdiction to 

jurisdiction. However, such leases have been the subject of criticism due to the alleged 'one-

sidedness' of the documents and the 'take it or leave it' attitude of some landlords. This issue was 

discussed in the 2004 Senate Economics Committee Report, however no intervention was 

recommended. The committee concluded that where the terms are well known and agreed by 

both parties, standard form contracts were beneficial and saved time and money when such 

transactions were conducted regularly.279  Proscription of standard form contracts would remove 

these time and cost saving benefits. 
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Assessment 

A standard lease utilised throughout Australia is unlikely to eventuate. The problems associated 

with such a project, given the differences in the legislation throughout the States and Territories, 

would conspire to diminish the effectiveness of such a lease. Also, without compulsion, it is 

unlikely that landlords would dilute rights contained in their individualised leases. Finally, as 

recently discussed in the Senate Economics Committee Report, there could be some 

disadvantage to such interference.  

Standard clauses which provide a guide to best practice in the industry, especially with regard to 

contentious areas such as relocation may be a compromise position.   

Mandatory pre-contractual disclosure 

The Reid Report also discussed disclosure statements at length. The committee was of the view 

that provisions in State and Territory legislation should require full disclosure of all matters 

relevant to the tenant's decision to enter into the lease. Particular difficulties were identified 

regarding disclosure of accurate information regarding tenancy mix and redevelopment as such 

matters are in the future280  and may not be in the comprehension of the landlord at the time a 

particular lease is signed. However, it was acknowledged that it is extremely important for 

tenants to know whether, during the term of a lease, they may have to face additional 

competition within the centre, or may be moved to another location to cater for a redevelopment.  

Disclosure statements have been adopted in all States and Territories and defined in the 

legislation. The relevant procedure for the delivery of the disclosure statement is also stipulated 

in the Acts.281  In several jurisdictions, the disclosure statement must be accompanied by a copy 

of a draft lease282 and a tenant guide.283  The factors referred to are extensive and there are serious 

consequences for providing materially false information in the disclosure statement.284  

Disclosure statements have become more comprehensive over time with more factors being 

added, it seems, with each amending Act. For example, the recent amendments in New South 

Wales now require disclosure of any current legal proceedings involving the lawful use of the 

premises or the shopping centre, the expiry date of the leases of major lessees, the intended 
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future mix of outlets, assurances regarding current tenancy mix and enhanced detail regarding 

administration and cleaning costs. The amendments also provide that, to the extent to which it is 

collected, the disclosure statement must provide information as to the annual sales of the centre, 

traffic count for the centre and annual turnover for specialty shops in the centre. The availability 

of the five year minimum term has been made more conspicuous on the disclosure statement. 

Assessment 

Most disclosure statements require a considerable amount of information regarding matters 

which may have the potential to impact upon a tenant's business. While the disclosure statement 

in New South Wales remains the most comprehensive, disclosure statements in most other 

jurisdictions provide generally for the issues listed in the NSW disclosure statement at the time 

of the Reid Report. However, there remain areas of concern which were raised in the Reid 

Report which have not yet been addressed in all jurisdictions. While there is significant overlap, 

jurisdictions still vary as to the nature and quantity of information required to provide adequate 

disclosure. Disclosure in some areas, particularly tenancy mix and relocation remain 

problematic.  

Change in tenancy mix 

Where the same or similar businesses commence trading in a centre, the profitability of existing 

businesses is likely to be affected. The Reid Committee received submissions and heard 

evidence that incumbent tenants were neither consulted nor compensated for significant changes 

to tenancy mix, even when such changes would impact adversely upon their business. On the 

other hand, property managers asserted that they should have sufficient licence to change 

tenancy mix in response to changing trends in the retail industry.285  

Some disclosure statements included information regarding tenancy mix, however, were 

generally regarded by the committee as lacking in safeguards for the tenant. A major concern 

was that information provided in disclosure statements could be valid as at the date of the lease 

however the tenancy mix could subsequently change during term of the lease.286  

Recommendation 2.10 provided: 
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The committee recommends that the Uniform Retail Tenancy Code provide:  

1.  for the merchants' association in a shopping centre to be consulted in relation to 
changes in tenancy mix; and 

2.  for lessors to include in disclosure statements provided prior to the signing of a retail 
lease the tenancy mix of the shopping centre and whether or not there are any 
provisions for rent reduction to apply if the turnover of the lessee falls owing to the 
introduction of a new competitor, or new competitors. 

 

Aside from a consultation process between management and merchant associations in Victoria, 

the legislation in Queensland and New South Wales provides the most comprehensive 

procedures.  The legislation in Queensland287  and New South Wales288  provides the most 

comprehensive procedures regarding the disclosure of changes in tenancy mix. The respective 

disclosure statements require the lessor to show the current tenant mix on a floor plan attached 

to the disclosure statement. The lessor must disclose whether they can assure the lessee289 that the 

current tenant mix as shown on the attached floor plan will not be altered through the 

introduction of a competitor or any other type of tenant. If the lessor cannot provide such an 

assurance, they must provide details of the proposed changes on the disclosure statement. In 

New South Wales, the lessor must also reveal details relating to agreements or representations 

between lessor and lessee, or representations made by lessor or lessee including those relating to 

exclusivity or limitations on competing uses.  

In South Australia,290  the disclosure statement must state the details of the current tenant mix, 

any proposed changes to the tenant mix and whether the lessor would be prepared to give the 

lessee an assurance that the current tenant mix will not be altered to the lessee's disadvantage by 

the introduction of a competitor.291 The Victorian legislation requires the lessor, again in the 

disclosure statement, to state whether the tenancy mix of the centre is likely to change over the 

term of the lease and, if so, to provide details of presently known, or likely, changes. Similarly, 

in the Northern Territory,292  the disclosure statement must provide information as to tenancy mix 

(by category) of the centre and the lessor must indicate whether the tenancy mix is or is not 

likely to change over the term of the lease. Interestingly, there is no instruction to provide 

details. 
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Other jurisdictions do not provide the same assurances. In Tasmania293 the disclosure statement 

must divulge the tenancy mix in the centre,294  however this appears to refer to the date of the 

statement and does not provide any insights into future plans or assurances regarding changes to 

tenancy mix. Similar comments apply in Western Australia, although the 2003 review 

recommended the inclusion of more detail in the disclosure statement regarding exclusivity and 

competition.295   In the Australian Capital Territory, the disclosure statement refers to tenancy 

mix and requires floor plans to be attached.296 In a footnote, it is stated that the details are current 

to the knowledge of the owner as at the date of the disclosure statement but may change. There 

is also a tenant acknowledgement that subject to the lease or agreement for lease, the tenant 

acknowledges that the owner may grant leases and licences to other persons which may operate 

a business in competition with the tenant.  

Assessment 

The disclosure obligations regarding tenancy mix are very comprehensive in most jurisdictions. 

Elsewhere however, assurances with regard to tenancy mix are limited to the date of the lease, a 

situation regarded by the Reid Committee as unsatisfactory. To date, none of the legislation 

provides for a reduction in rental in the case of increased competition within the centre. 

Some problems continue, for example, the introduction of not identical but competing 

businesses, existing lessees operating outside their use clauses and the trend towards erecting 

kiosks and booths within the walkways of centres thus taking up floor space and affecting traffic 

flow.297 

Redevelopment and relocation 

Lessors have considerable discretion regarding redevelopment and relocation. Clearly, there is a 

need to refurbish, renovate or extend a centre from time to time. The ensuing long term benefit 

to the centre may mean that, in the interim, a tenant may suffer some short term inconvenience 

through relocation, temporary or otherwise, or suffer some disruption to trade during this 

process.  However, tenants contended before the Reid Committee that there was little 

consultation by landlords regarding redevelopment and relocation. Tenants who were 

inconvenienced or who suffered losses as a result of relocation to inferior premises or the 
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disruption of customer flow were rarely, if ever, compensated. Tenants also asserted that during 

redevelopment specialty tenants received less favourable treatment than anchor tenants.298  

The committee agreed that it is within the landlord's discretion to extend or refurbish a shopping 

centre and relocate tenants.299  However, the committee was in no doubt that the necessity to 

relocate may interfere with trading blocs in existence in the centre, confuse customers and 

impact upon the business. Even where the tenant was not required to move, it was noted that 

compensation provisions in the legislation provided little guidance as to calculation and that 

compensation was a matter of negotiation.300  The committee was of the view that tenancy law 

should be unambiguous about the eligibility of tenants to be compensated for disturbance to 

trading. There was also criticism of tactics such as the non-renewal of leases if a redevelopment 

was planned. Therefore, in some cases tenants would be placed on short term leases to avoid 

relocation cost.301  

The committee recommended that a pre-determined formula was required to assess 

compensation. Tenants were to be compensated for disturbance caused by redevelopment and 

the costs of compulsory relocation. In the case of relocation the tenant should be granted a lease 

of premises comparable to those formerly occupied and on like terms and conditions. 

Recommendation 2.11 stated: 

The Committee recommends that the Uniform Retail Tenancy Code provide for retail tenants to be 

compensated according to pre-determined formulae, specified in the lease or disclosure statement 

for:   

1.   disturbance to trading caused by redevelopments carried out at the direction of the 
lessor; and 

2.   any costs incurred as a result of a compulsory relocation, including packup costs, any 
new fitout requirements, and compensation for disruption to trading. 

   

The Committee further recommends that the Uniform Retail Tenancy Code require a relocated tenant to be granted a lease 

over new premises comparable to those vacated on like terms and conditions to the surrendered lease. 
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In 2006, all jurisdictions refer to redevelopment and relocation in their legislation and in 

disclosure statements. Lessors are required to inform tenants of any plans for redevelopment and 

relocation. Most jurisdictions deal with redevelopment and relocation in separate provisions. 

Redevelopment 

In Queensland, the disclosure statement requires the lessor to reveal if the relevant local 

authority has approved plans for future alterations or additions to the centre, and, if so, whether 

it is presently intended that these works will be commenced during the term of the lease. Also, 

the disclosure statement queries whether there a relocation clause in the lease and, if this is the 

case, the clauses of the lease referring to relocation must be specified. Section 43(1) refers to the 

circumstances where a lessor is required to pay reasonable compensation to a tenant. These 

provisions cannot be excluded and refer, inter alia, to actions by the lessor regarding 

relocation,302  restriction of access into or past the retail shop303  or causes significant disruption to 

the tenant's business.304  

The requirements are similar elsewhere. In New South Wales the lessor must provide details in 

the disclosure statement regarding changes or developments planned by the lessor.305  There 

should also be a notice of proposed alterations and refurbishment which is likely to affect the 

business of the lessee. Similar provisions exist in Tasmania, South Australia, Australian Capital 

Territory, Western Australia and the Northern Territory. In Victoria, the merchants' association 

is also consulted. Compensation is payable for significant disruption to trading.306   Such 

compensation may be limited in some cases where the proposed works are drawn to lessees 

attention.307  

Relocation 

In New South Wales, s 34A implies certain provisions into a lease containing a relocation 

clause. In the absence of such a clause the tenant cannot be relocated.308  A tenant cannot be 

relocated unless the lessor can provide details of a genuine proposed refurbishment or extension 

and the lessor has given the tenant at least three months' notice in writing of the relocation. The 

notice must provide details of an alternative shop which is to be made available to the tenant. 

The tenant must also be provided with an offer of a new lease of the alternative shop on the 
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same terms and conditions for the remainder of the term. However, the rental for the remainder 

of the term may be adjusted to take into account the differences in commercial values of the 

existing shop and the alternative shop at the time of relocation. The tenant may accept or reject 

this offer. If they reject the offer the tenant can terminate the lease. However, if they accept309 the 

lessor must pay the tenants reasonable costs of relocation.310  Similar, although not identical, 

provisions apply in Queensland,311  Victoria,312  South Australia,313  Australian Capital Territory,314 

Tasmania315 and the Northern Territory.316  Western Australian legislation does not presently 

address this issue. However, the 2003 review saw a significant number of submissions deal with 

the redevelopment and relocation issues and recommendations were made by the committee to 

adopt provisions similar to those in other Australian jurisdictions. 

Recent amendments in New South Wales also provide that the tenant will be entitled to be paid 

reasonable fit-out costs and legal costs associated with the relocation. In the event of the parties 

failing to agree on what is reasonable in the circumstances the decision will be made by a 

quantity surveyor appointed by the parties.317  

Assessment 

Since the Reid Report, legislation in most jurisdictions has specifically addressed tenant 

concerns regarding redevelopment and relocation. The legislation generally requires more 

comprehensive disclosure obligations in this regard and places the onus on the landlord to ease 

the burden of redevelopment and relocation on affected tenants, for example, the necessity for 

the lessor to have a genuine project in mind before a tenant can be moved, the offer of a new 

lease and the payment of compensation. However, arguably, some tenants are still being kept on 

short leases after expiry to ensure that compensation in the case of redevelopment need not be 

paid.318  Issues involving alternative accommodation and 'reasonable' compensation remain 

contentious. In some circumstances, recourse to the unconscionability provisions may be 

appropriate.  

 

Conclusions re State and Territory impact 
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The States and Territories have addressed many of the issues raised in the Reid Report. While 

the measures adopted may not, in some cases, have been to the extent the Reid Committee 

desired, they have certainly enhanced the obligations of landlords regarding disclosure of 

information, conduct of matters such as rent reviews,  assignment and relocation. However, 

there would still appear to be the possibility of objectionable conduct where the most 

appropriate course would be through the operation of the unconscionable conduct provisions. 

Therefore, the next section of this article will examine briefly the interpretation of s 51AC and 

its equivalents to date and make comments upon whether this interpretation addresses matters of 

concern before the Reid Committee. 

Has s 51AC been effective in addressing issues raised in the Reid Report? 

Section 51AC was inserted into the TPA on 1 July 1998.319  The provision extended the existing 

unconscionable conduct provisions of the Act to small business transactions.320   

Provisions dealing with unconscionable conduct in the TPA are not a new development. The 

possibility of inserting a section dealing with unconscionable conduct in commercial and 

consumer transactions was mooted initially in 1976.321  A provision dealing with unconscionable 

conduct in consumer transactions was introduced in 1986.322  Later, s 51AA, a provision 

prohibiting unconscionable conduct within the meaning of the unwritten law of the States and 

Territories, was inserted into the Act.323  It was envisaged that s 51AA would deal with 

unconscionable conduct in commercial transactions.324  However, complaints continued to be 

made to the ACCC and other Fair Trading authorities regarding allegations of unconscionable 

conduct in small business transactions, particularly in the areas of franchises and retail leasing.325   

In 1997, the Reid Committee concluded that s 51AA was not addressing the concerns of small 

business. It was therefore recommended that s 51AA be repealed and replaced with a new 

provision that proscribed 'unfair' conduct in commercial transactions.326 To assist in 

interpretation, the provision was to contain a non-exhaustive list of factors the court could have 

regard to for the purpose of determining whether a corporation has engaged in unfair conduct.327   

The committee made a conscious decision to utilise the term 'unfair' rather than 

'unconscionable'. The committee was of the view that retaining the term 'unconscionable' would 
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not provide a sufficiently clear signal to the courts that a concept broader than the traditional 

equitable doctrine was intended.328  Using 'unconscionable', a term with a well established legal 

meaning, could, in the view of the committee, result in the recognition of and association with 

the term being retained thus creating a 'tension between that precedent and the legislative 

intention'.329  After considering several examples where a 'fairness' standard had been utilised, the 

committee formed the view that a 'fairness' standard regulating conduct in commercial 

transactions could be a workable option that would not undermine 'the institution of contract' by 

tipping the balance in favour of small business.330    

In September 1997, the New Deal Fair Deal  statement concurred with most of the 

recommendations of the Reid Report. However, the Commonwealth Government decided to 

adopt an unconscionability standard rather than an unfairness standard when determining 

whether business conduct offended the TPA. This decision was made, 'in order to build on the 

existing body of case law which has worked with respect to consumer protection provisions of 

the Act, and which will provide greater certainty to small businesses in assessing their legal 

rights and remedies'.331  In the government's view, this would allow the courts to draw on the 

bank of precedent already formulated in the area on the meaning and scope of unconscionable 

conduct. 

It was anticipated that s 51AC would have a significant impact on the law, particularly with 

regard to retail leasing matters. This anticipation was fostered too by the drawing down of the 

provisions into State and Territory retail tenancy legislation332 which permitted matters involving 

allegations of unconscionable conduct to be heard in State and Territory courts and tribunals.  

To date, fully contested court decisions dealing with s 51AC have been few. Tribunal decisions 

have offered some guidance but are, of course, limited with regard to their precedent value. 

Determinations have been made at the interlocutory stage in some matters that a triable issue 

regarding unconscionable conduct exists, however, this does not necessarily indicate whether the 

matter would succeed at trial.  
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However, the discussion thus far does provide some indication of the likely interpretation of the 

section and the standard of conduct required to establish unconscionable conduct in a retail 

leasing matter. As noted by Deputy President McNamara in Barbcraft Pty Ltd v Geobel Pty Ltd: 

It may be that the unconscionability referred to in the provisions with which I am dealing in some 

respects resembles an elephant, that is, it is impossible of simple and exhaustive definition. It is 

nevertheless easily recognisable when it presents itself.333  

In the writer's view, the decisions have succeeded in demonstrating not what unconscionable 

conduct is for the purposes of s 51AC but what it is not. And, the present interpretation does not 

address, except in the direst examples, conduct regarded as requiring remedy in the Reid Report. 

Two issues should be discussed: the potential impact of s 51AA on the interpretation of s 51AC 

and the seemingly restricted interpretation of s 51AC to date. 

The interpretation of s 51AA may influence the court's view of s 51AC. Section 51AA has, for 

the most part, been interpreted in adherence with the 'narrow' view of unconscionable conduct. 

Both provisions have a differing focus. However, in both sections the courts are utilising a term 

with a well-recognised legal meaning which is steeped in traditional notions of freedom of 

contract and arms length dealing. On such a view, meddling in commercial transactions will 

only be appropriate in the direst circumstances. Although s 51AB also forms part of Pt IVA, the 

focus on consumers is obvious and underlines the necessity to adopt a more flexible standard. 

Sections 51AA and 51AC both deal with commercial transactions, albeit with one provision 

having a financial limitation on its operation. However, given the commercial focus, is it 

unavoidable that s 51AA will impact upon the interpretation of s 51AC? 

The effectiveness of s 51AA in small business transactions was criticised in the Reid Report. 

This foresight was borne out in relation to decisions involving retail leasing under s 51AA, 

particularly two WA cases,334  one of which went to the High Court and the other to the Full 

Court of the Federal Court. These cases reveal an adherence towards a restrained interpretation 

of what will amount to unconscionable conduct in a commercial transaction.  

For example, in ACCC v CG Berbatis Holdings Pty Ltd (Berbatis),335  the tenants' lease was due 

to expire and they wanted to secure a new lease in order to sell their business. The tenant was 
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led to believe that the landlord would grant the new lease. At the last minute, the landlord 

inserted a clause requiring the tenant to discontinue a dispute involving the alleged overpayment 

of outgoings. Failure to agree to this term would mean the lease would not be renewed. It was 

alleged by the ACCC that this conduct, in circumstances where the tenants were particularly 

vulnerable due to their need to secure a new lease, was unconscionable pursuant to s 51AA. 

While successful at first instance,336  the Full Federal Court and ultimately a majority of the High 

Court concluded the conduct was not unconscionable. The decision in Berbatis  has been 

analysed by numerous commentators337  and the exercise need not be repeated here. However, it 

is pertinent to this article to note the views of the High Court regarding s 51AA and the 

circumstances of a sitting tenant, an area regarded as of crucial importance in the Reid Report. It 

is suggested that it is likely these views could be readily applicable to a matter involving a 

sitting tenant and s 51AC.338   

If unconscionable conduct in s 51AC is interpreted consistently, or restricted in its interpretation 

because of a desire for consistency with unconscionable conduct in s 51AA, it seems possible 

that in the same way as s 51AA has been restrained in its operation, s 51AC too may be so 

limited. 

The interpretation to date 

The second reading speech of the Bill which introduced s 51AC stated that the provision was 

intended to be broader than the equitable doctrine of unconscionability and s 51AA.339  In 

circumstances where s 51AC has been interpreted, it appears that the courts accept that s 51AC 

is broader than at common law.340  However, even if there is an acceptance of a broader view, to 

what degree will the courts be prepared to expand the traditional restraints of unconscionable 

conduct in commercial transactions? 

Since its inception, there has been little litigation under s 51AC. This is despite a Ministerial 

Direction instructing the ACCC to initiate proceedings for the purpose of establishing legal 

precedent under s 51AC on matters of specific relevance to small business.341  To date, ACCC v 

Simply No-Knead (Franchising) Pty Ltd342 (Simply No-Knead), Automasters Australia Pty Ltd v 

Bruness Pty Ltd343 (Automasters) and Coggin v Telstar Finance Co (Q) Pty Ltd 344 (Coggin) are 



 

557 | P a g e  

 

the only three court decisions where s 51AC actions have been successful.345  None of the cases 

involved retail leasing although it appears that had the matter progressed, the conduct in ACCC v 

Leelee Pty Ltd,346 a case involving inter alia  a landlord's refusal to consent to the assignment of a 

lease, would have been regarded as unconscionable.  

Similarly, in the tribunals, there have been few decisions where the landlord has been found to 

have engaged in unconscionable conduct in contravention of the relevant provision.347  Some 

cases have discussed the provisions at interlocutory level. However, in these matters, although it 

was determined that there was a triable issue with regard to unconscionable conduct, no final 

determination was made.348  A considerable number of other cases have argued that the conduct 

under consideration was unconscionable but have not been successful.349  

Cases which have discussed s 51AC and its equivalents indicate the difficulty in satisfying the 

unconscionability standard. The results of cases thus far suggest s 51AC will offer protection 

only against malevolent and overt varieties of conduct. Conduct falling short, even that not far 

short, of these scenarios, would seem to fall outside the scope of the section.350   

No doubt, some commentators will be of the view that this is a desirable development. The 

adoption of a constrained view of s 51AC could be seen as a sensible and balanced interpretation 

which prohibits the direst examples of commercial misconduct without creating uncertainty and 

anarchy in small business dealings. However, s 51AC was intended to provide an avenue for 

relief to parties who suffer loss through dubious behaviour in a small business relationship.  If 

the term unconscionable in s 51AC is constrained, the recommendations of the Reid Report may 

be rendered largely ineffective.  

Given that eight years after the introduction of a highly anticipated provision there is still 

considerable doubt as to the scope of the section, an obvious question may be why is there an 

absence of precedent?351  At this stage it is unclear whether this, arguably unexpected, 

development has been the result of effective dispute resolution and settlement of actions, or that 

the problems thought to be existing in the industry were not as prominent as originally thought. 

Another possibility is that a heightened awareness of the provisions of the Act and a raised 

consciousness amongst lessors and lessees for the need to comply with the Act has resulted in an 
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improvement of practices within the industry so problems of the past are not arising to the same 

extent. However, the content of a number of submissions352  to the Dawson Committee353  and the 

Senate Economics References Committee354  suggest that, in some cases, the kinds of unfair 

practices regarded by the Reid Report as warranting legislative intervention still occur.  

Another possible explanation as to the apparent lack of activity is the reluctance of lessees to 

commence actions against landlords for unconscionable conduct because of the high costs 

associated with litigation.355 There are also, understandably, fears amongst lessees that the 

commencement of an action against a lessor will jeopardise their chances of obtaining renewal 

of their lease.356  Therefore, it is often where a situation involving a landlord and tenant has gone 

beyond any prospect of compromise that legal action will be contemplated. Issues regarding the 

costliness of litigation were alleviated, to a limited extent, through additional funding from the 

Federal Government to the ACCC to commence actions in this area. However, resources will 

only extend to a limited number of matters per year357 and therefore one wonders as to how 

effective this measure will prove to be.   

However, in the writer's view, a pivotal explanation of the provision's arguable ineffectiveness is 

that, given the present, and it is likely continuing, restrained interpretation of unconscionable 

conduct under the general law and under the statutory provisions, s 51AC imposes a threshold 

test that is too arduous for a person in a commercial relationship, no matter how lopsided, to 

fulfill.358  The result is that many types of unfair practices, identified as problematic by the Reid 

Report, remain outside the scope of s 51AC.    

In 2004, the Senate Economics References Committee again examined whether the TPA should 

contain provisions prohibiting unfair conduct. The committee was cognisant of the fact that, 

although the Act utilises the term unconscionable, in reality the conduct which the Act seeks to 

address seems akin to unfairness.359  Nevertheless, the committee did not recommend the 

adoption of an unfairness standard, describing the proposition as 'unworkably ambiguous'.360   

The prospect of a provision prohibiting unfair conduct is fraught with negativity. Two main 

arguments emerge against such a proposal. Firstly, it is contended that the meaning of the term 

'unfair' is too contentious and that a provision prohibiting unfair conduct will result in the courts 
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making 'value laden judgments' which are likely to be applied inconsistently.361  The other 

argument against an unfairness provision is its perceived potential to interfere with traditional 

notions of freedom of contract such that parties will be uncertain whether commercial contracts 

are enforceable.362  

The prospect of widespread uncertainty if a fairness standard was adopted were discussed in the 

Senate Economics References Committee and firmly rejected.363  

However, arguably Australian courts have considerable experience with interpreting, and giving 

meaning to, 'general concepts'364  such as reasonableness, unconscionability, good faith and, 

indeed, unfairness. Unfairness has been the subject of judicial consideration pursuant to s 106 of 

the Industrial Relations Act 1996 (NSW) and the term 'unjust' which is arguably synonymous to 

unfair has been discussed in the context of the Contracts Review Act 1980 (NSW). These 

statutes have become established within the law and have not given rise to a 'floodgate' of 

spurious claims. 

Uniform retail tenancy law  --  an impossible dream? 

The Reid Report also recommended the introduction of a URTC365  to be submitted to the 

Council of Australian Governments with a view to the adoption of uniform retail tenancy 

legislation throughout Australia. The URTC would elaborate on conduct which, as well as 

outlining appropriate practices within the industry, would inform the courts as to business 

conduct regarded as unfair and harmonise retail tenancy law in Australia. 

After the Reid Report the TPA has been amended to incorporate Pt IVB366  which authorises the 

creation of prescribed industry codes via regulation.367  This provided the opportunity for the 

URTC to be introduced pursuant to the TPA.368  Contraventions of an industry code are 

prohibited by s 51AD of the Act and can be pursued by the ACCC or by private action. 

Remedies are available under the Act where a contravention has been proved.  

However, the development of a URTC was soon derailed as, despite endorsing the findings of 

the Reid Committee, the Commonwealth Government did not act on the URTC 

recommendation. In 1999, the Joint Select Committee on the Retailing Sector released its report, 
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Fair Market or Market Failure. Although the committee's focus was the retail grocery industry, 

there was discussion regarding retail tenants and the committee recommended that a mandatory 

UTC be introduced.369  The Federal Government refused to act on this recommendation stating 

that industry should 'take ownership' of self-regulatory schemes with minimal government 

involvement. 

Although some form of national legislation is generally recognised as desirable, the reality of the 

situation is that such reform will be difficult. At one extreme, all the States and Territories could 

agree on one form of legislation. This would no doubt ignite considerable debate as to which 

jurisdiction's legislation, or parts thereof, would be the appropriate template. Even if this were to 

occur, maintaining the initial consistency would be difficult because each jurisdiction would 

retain the right to amend their legislation. At the other extreme is the controversial possibility 

that the States and Territories could relinquish their power to legislate with regard to retail 

tenancy to the Commonwealth. Between these two extremes is the adoption of codes of conduct 

of varying potency.370    

Many arguments exist for and against each of these alternatives. Clearly, the most likely 

scenario is that the status quo is maintained, with the possibility of greater harmonisation, such 

as that achieved recently in Queensland, New South Wales and Victoria. The likelihood of the 

States and Territories surrendering their Constitutional powers to legislate in this area is slim. 

Codes of conduct have, arguably, procedural advantages over legislation, however the recent 

experience in the United Kingdom where the trial voluntary code of conduct was found so 

wanting that legislation was recognised as a more desirable course,371  does suggest that a leasing 

code, particularly of a self-regulatory or voluntary nature, may be ineffectual.  

Therefore, in the 10 years after the Reid Report there has been unprecedented attention focused 

on retail leasing in Australia. Anecdotal evidence suggests that there has been a behavioural shift 

with an increased awareness by industry players of the provisions of the State and Territory 

legislation and also the TPA. However, while the legislation addresses many of the issues of 

concern in the Reid Report, it can do little to regulate non-compliance where the affected party 

is reluctant to commence proceedings because of concerns regarding the future of their business 

and the relationship with the centre/management/lessor. In circumstances where it is alleged that 
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the conduct has impacted adversely on a tenant and proceedings are commenced, it appears s 

51AC and its equivalents, on the interpretations so far, will not effectively address the standard 

of business conduct regarded by the Reid Committee as actionable. While it is arguable that the 

section has potential to address such issues it is, and it seems will continue to be, restrained by a 

cautious interpretation and the traditionally difficult unconscionability standard.  Amendment of 

the Act to substitute an unfairness standard could be considered as unconscionable and has a 

connotation which is not easily ignored by the courts.  

Therefore, almost 10 years after the Reid Report, the States and Territories have stepped up to 

vastly enhance retail leasing legislation in Australia. Greater harmonisation between the 

jurisdictions will only enhance this process. However, achieving cohesion across all jurisdictions 

is a difficult task and, even if it was to be achieved, amendments may result in such conformity 

being short lived. The two recommendations fundamental to the committee's proposals 

regarding retail leasing, an unfair business conduct provision and a harmonised retail leasing 

regime to oversee these and other matters pertinent to retail tenancy, have been largely ignored. 

The prospect of a further legislative change regarding the unconscionability standard to, for 

example, unfairness, would appear remote. Therefore it will be interesting to continue to watch 

the development of the case law involving s 51AC and its equivalents to gauge whether, after 

the last decade of government enquiries and reviews and legislative change,  that the 

recommendations of the Reid Report will in fact be achieved. 

*  Senior Lecturer, Faculty of Law, The University of Western Australia.  
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later than 90 days after expiry of the lease: s 104(3). 
 
105  See cl 10(3).  
 
106  NSW s 16(4), (5); Vic s 21(2), (2A), (3); ACT s 104(7); Tas cl 10(4); SA s 20B(3); WA s 13(2), (7b);  NT s 

26(2), (5), (6). 
 
107  NSW s 16(3), (3A); ACT s 104(6); Tas cl 10(4); SA s 20B(3)(c); NT s 26(4). 
 
108  The NSW legislation also refers to a licensed conveyancer. 
 
109  Section 21(5), (5A), (6). 
 
110  Section 21A. 
 
111  Section 21(7). 
 
112  Sections 11(2) and 13(5)(b). 
 
113  Section 105 LCRA. 
 
114  Finding a   Balance, above n 5, para 2.90. 
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115  Section 77(2)(d)(ii)  (amended by No 82/2005 s 32(2)). 
 
116  Finding a Balance, above n 5, para 2.26. In the submission by the Property Council of Australia it was noted at 

p 2:   
 
The capital risk of the property is assumed by the owner and exists before during and after the retailer occupies the 

premises. It is inherently wrong that a retailer who takes no capital risk in the real estate should demand the 
rights beyond the term of the lease. 

 
 
117  The ARA noted that tenants contributed to the centre marketing funds, enhanced the retailers' brand and 

provided an estimated 30% of the capital cost of a shopping centre through the comprehensive fit outs 
required by lessors: ARA,  Discussion Paper,  October 1997,  Improving Australia's Retailing Environment  
--  Addressing the Vulnerability of the Sitting Tenant, para 2.7. 

 
118  Such concerns were noted in the Reid Report. Similarly, in a submission by the ARA to the 2001 Review of 

the Victorian Retail Tenancies Legislation it was claimed that there was substantial evidence that existing 
lessees were vulnerable to exploitation at lease end because of the inequitable bargaining position that may 
exist between the lessor and the lessee. 

 
119  The discussion paper was prepared by the ARA after negotiations with the PCA. 
 
120  In a submission to the Review of the Victorian Retail Tenancies Legislation in 2001, market analysts Jebb 

Holland Dimasi, on behalf of the SCCA, analysed the expiration of 423 leases in 17 shopping centres. This 
amounted to a survey of 11% of 3825 leases in those shopping centres. It was found that 314 leases (74%) 
were renewed. In relation to the conditions imposed, Jebb Holland Demasi concluded that on average rents 
charged for specialty tenants increased on average around 3.5%.  

 
121  2003 Review, above n 103, p 134. 
 
122  Address by Commissioner John Martin (ACCC) to Property Council of Australia  --  WA Branch, 25 October 

2005. 
 
123  In New South Wales (s 44(1)), Victoria (s 64(2)), South Australia (s 20J -- Note this requirement does not 

apply in circumstances where the lease contains a right of renewal or the tenant has preferential rights: s 
20J(a) and (b)) and the Northern Territory (s 60), a retail tenant must be provided with a minimum of six 
months and no longer then 12 months notification prior to the expiration of a lease whether a new lease will 
be offered and the terms and conditions of the new lease. In Tasmania this time stipulation is not less than 
three months before expiry of the lease (cl 29(2)) while the ACT stipulates that such notification must be 
made no more than six months and no less than three months prior to the expiry of the lease (s 107). Western 
Australia places the onus on the tenant to commence the renewal process (s 13B(1)). 

 
124  Section 44A(1) by written or broadcast advertisement. 
 
125  Section 44(1). For example, that the landlord has offered the tenant a renewal or extension of the lease 

pursuant to the legislation which has not been accepted by the tenant and the landlord has advised that 
negotiations are concluded without result (s 44A(1), (1)(a)). Other provisions state:  

 
s 44(1)(b) the lessor by written notice informs the lessee that the lessor does not propose to offer the lessee a 

renewal or extension of the lease and there are no arrangements to allow the lessee to remain in possession 
of the shop, or (c) the lessee by written notice informs the lessor that the lessee does not wish to enter into 
negotiations for the renewal or extension of the lease or that the lessee wishes to withdraw from the 
negotiations, or (d) the lessee has vacated or agrees in writing to vacate the shop, or (e) the lessee consents in 
writing to publication of the advertisement. 
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126  NSW s 44(2) one month; Vic s 64(3) 60 days; ACT s 107 one month after the request;  SA s 20J one month; 

Tas pursuant to cl 1.29(2), (6)< (7);  WA s 13B(2) 30 days; NT  s 60. 
 
127 Consequences where the landlord fails to notify the tenant as  required: NSW s 44(3); Vic s 64(4)(5); Qld s 

46AA(4), (4A); SA s 20J;  ACT s 107; In the Northern Territory, the lessee is empowered to serve their own 
notice (s 60). Generally, the lease will be extended  until six months after the landlord gives the notification 
required so long as the tenant has  requested an extension in writing before the expiry of the lease. Compare 
Tasmania cl 29(6)(7) and WA s 13B(1)-(3). 

 
128  NSW s 44(4). Note the separate stipulations regarding shorter leases. 
 
129  Section 20D. 
 
130  Section 108. This provision applies to leases entered into on or after 1 July 2002. 
 
131  S Murdoch and P Rowland, Security of Tenure for Small Retail Businesses, 8th Pacific Rim Real Estate 

Society Conference, Christchurch, 21-23 January 2002. 
 
132  SA s 20D(a)(b); ACT s 108(b)(c). Note the other circumstances where the preferential rights may be 

undermined. 
 
133  Section 108(e). 
 
134  QLD s 46A, 46A(3)(c); NSW s 62B, 62B(6); Vic ss 77, 78, 79(b); Tas cl 3(1), (2)(b); NT ss 78, 79(2). 
 
135  In WA, the Review of the Commercial Tenancy (Retail Shops) Agreement Act in 2003, p 131, considered the 

SA and ACT legislation but recommended that it was undesirable at that stage for preferential rights to be 
utilised. 

 
136  For example, in Victoria, s 79(b) states that a person is not to be taken for the purposes of s 77 or s 78 to 

engage in unconscionable conduct in connection with a retail premises lease merely because the person fails 
to renew the lease or enter into a new lease: Qld s 46A(3)(c);  NSW s 62B(6); NT s 81(b). No such provision 
is found in the ACT legislation.  In Tasmania cl 3(2) states that unconscionable conduct may include the 
threat by a property owner: (b) not to renew a lease unless the tenant; (i) agrees to a proposal of the property 
owner; or (ii) is prepared to pay a rental in excess of the market value rent. 

 
137  ACCC v Leelee Pty Ltd (2000) ATPR 41-742. 
 
138  (2003) 214 CLR 51; 197 ALR 153 per Gleeson CJ, Gummow, Kirby, Hayne and Callinan JJ.  
 
139  Shorter leases are permitted pursuant to retail leasing legislation and can be agreed to through the certification 

procedure.  
 
140  The Code applies to all casual mall licensing in retail shopping centres in South Australia and purports to 

clarify the rights and obligations of landlords and existing lessees where casual mall licensing is utilised:  
see, generally, E Webb, 'Casual Mall Leasing -- A Co-ordinated Approach' (2003) 10 APLJ 64.   

 
141  'The Code could be a template for more extensive use of a code approach to addressing remaining systematic 

issues causing concern in retail tenancy': Commissioner John Martin, The ACCC and the Property Sector, 
Address to the Property Council of Western Australia, 25 October 2005, p 9. 

 
142  Finding a Balance, above n 5, paras 2.95-2.106. 
 
143  Ibid, paras 2.97-2.98. 
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144  Ibid, paras 2.97-2.99. 
 
145  Refer generally to Finding a Balance, above n 5,  para 2.96 regarding the experiences in the Box Hill 

Shopping Centre and the discussion in ACCC v Leelee Pty Ltd  (2000) ATPR 41-742. 
 
146  Finding a Balance, above n 5, citing the example by Mr Len Rathmann, WA Council of Retail Associations, 

para 2.102. 
 
147 State and Territory legislation sets down procedures which should be followed when a tenant seeks consent to 

assignment. Generally, the parties cannot contract out of these provisions. Subject to some minor differences 
between jurisdictions, the legislation provides that a request for the landlord's consent to an assignment of 
the lease should be made in writing. The tenant may then be required to provide the landlord with such 
information regarding the proposed assignee as is reasonably required by the landlord. A landlord must deal 
expeditiously with a request for consent to an assignment of the lease and will be deemed to have consented 
to the assignment where the tenant has complied with any specific provisions and/or has not responded 
within a stipulated period of time. Refer Qld ss 22B, 22C; NSW s 41, 41(b); Vic s 61; ACT ss 93-96; Tas cl 
28; SA s 45; WA s 10; NT s 55. 

 
148  For example: NSW s 41(b) 'details of any changes which have occurred';  Victoria s 61(3) 'details of changes 

of which the  tenant is aware or could reasonably be expected to be aware'; ACT s 93(1), (2) 'material 
change' of which the tenant should have been aware; NT s 56(a) 'changes that have occurred in respect of the 
information contained in the landlord's disclosure statement since it was given to the tenant (being changes 
of which the tenant is aware or could reasonably be expected to be aware)'. 

 
149  NSW s 41(b); Vic s 61(5); ACT s 93(1); SA s 45(b); NT s 56(a). 
 
150  NSW s 41(c); SA s 45(c). 
 
151  NSW s 41(b); Vic s 61(3), (5A); NT s 56(e). 
 
152  Although the disclosure statement does not need to be in the prescribed form. 
 
153  Or for such period as the lease has been in operation if that period is less than three years. Note pursuant to cl 

(g), the total (aggregate) sales figure for the past three years, or such lesser period as the lease has been in 
operation are to be disclosed. 

 
154  If so, the concessions and benefits conferred on the assignor must be disclosed: cl (f). 
 
155  Section 56(d). 
 
156  Section 61(3), (5A). 
 
157  Sections 22B, 22C financial certificate. 
 
158  Sections 22B, 22C.  
 
159  Section 45A. 
 
160  Clause 6. 
 
161  Recommendation 44, pp 117-18. 
 
162  Finding a Balance, above n 5, para 2.96. 
 
163  Ibid, para 2.96 regarding the experiences in the Box Hill Central Shopping Centre. 
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164  Ibid, para 2.100. 
 
165  NSW ss 39-41; Vic s 60; Qld ss 50, 50A;  ACT s 100; WA s 10; note  additional provisions regarding refusal 

on other grounds; SA s 43; Tas  cl 28; NT s 53. 
 
166  NSW s 39; Vic ss 60; SA s 43; Tas cl 28; NT s 53(a); ACT s 100. 
 
167  NSW s 39; Vic s 60; ACT s 100; SA s 43; Tas cl 28; NT s 53. 
 
168  NSW s 41; SA s 45; Vic s 60; Tas cl 28; NT s 53.  
 
169  Vic s 60. 
 
170  ACT s 100. 
 
171  WA s 10. 
 
172  Finding a Balance, above n 5, paras 2.103-2.105. 
 
173  This was referred to by the Reid Committee as a 'fallback' position: Finding a Balance, above n 5, para 2.106. 
 
174  In some jurisdictions this may extend to guarantors and covenantors. 
 
175  NSW s 41A; Vic s 62; NT s 58.  
 
176  As yet the WA legislation does not contain provisions requiring disclosure statements on assignment. This was 

a recommendation in the 2003 review: Recommendation 44.  
 
177  Discharge from any liability  under the lease on and after the first to occur of the second anniversary of the 

assignment; the date on which the lease expires; or if the lease is renewed or extended following the 
assignment, the date on which the renewal or extension commences. 

 
178  Section 45A. 
 
179  Clause 28. 
 
180 Note NSW has recently enhanced the misleading or deceptive conduct provisions in the RLA. 
 
181  Time limitations vary between States and Territories from 21 days in Tasmania, 28 days in WA, Vic and the 

ACT (the latter subject to any extensions requested by the landlord pursuant to the Act) and 42 days  in 
NSW,  SA and the NT.  

 
182  Rental was the most important issue for specialty retail tenants after security of tenure: Finding a Balance, 

above n 5, para 2.107 
 
183  Finding a Balance, above n 5, para 2.110. 
 
184  Ibid, para 2.136, the committee noted that; 'In short, specialty rents are the maximum amounts that can be 

obtained from the retailer in rent negotiations; retail shopping centres have no intrinsic "price".' 
 
185  Given allegations of considerable rent increases imposed at the end of some terms, the sitting tenant's situation 

at the end of a lease was also discussed. 
 
186  Finding a Balance, above n 5, paras 2.124-2.125. The committee were advised that the determination of 

market rental usually involved a procedure whereby the landlord and tenant appointed a valuer and a joint 
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determination was reached. However, while the landlord's valuer would have access to all pertinent 
information, the tenant's valuer could request, but was not guaranteed access to, such information. 

 
187  Finding a Balance, above n 5, para 2.126. 
 
188  S Garmstrom and D Lovell, Australian Institute of Valuers and Land Economists, Transcript of Evidence, pp 

689-90. Note too the suggestion presented by valuer interests that the market for retail tenancies would 
operate more efficiently if there was a compulsory register of rentals or a public display of total occupancy 
cost schedules, in all centres: COSBOA, Submission No 65. 

 
189  Finding a Balance, above n 5, paras 2.126-2.128. 
 
190  Ibid, para 2.129. 
 
191  For example, Vic s 37(4); Qld s 30; Tas cl 21; WA s 11(7); ACT s 29(1)(e).  
 
192  For example, New South Wales. 
 
193  The recommendation was met with considerable opposition from shopping centre interests who noted that:  
 
The purpose of reviewing this matter is to make information available to valuers who do not currently have access. 

Even if valuers do have access to rental information, they are not told confidential details such as lease 
incentives and turnover figures. A public register will create an incentive for undesirable dealings not 
recorded in writing. 

 
Letter dated 17 April 2003 from Mr Joe Lenzo, Property Council of Australia (WA) to the then Minister, the Hon 

Clive Brown MLA, available at <propertycouncil. gravitymax.com.au/Asset.asp?IDA=270275>. 
 
194  A committee to include government agencies, the Small Business Development Corporation, the Valuer 

General, the Department of Land Information and others, as well as relevant business groups, including the 
Shopping Centre Council of Australia, the retail tenants association and others, so that they may properly 
consider the needs and the issues relating to this issue: Hansard, 22 June 2006. 

 
195  Legislation in all jurisdictions contains provisions defining turnover rent and setting down the requisite 

procedures for notification etc: Qld s 9; NSW s 20(1); Vic s 33(4); Tas cl 15; SA s 24; ACT s 64; WA s 7(4); 
NT s 32(1). 

 
196  Because of their ability to draw customers to a centre, anchor tenants are essential to a centre's successful 

operation. Therefore, significant benefits could be negotiated with the landlord, including reduced rental. An 
anchor tenant's rental was largely based on turnover whereas specialty tenants rental was predominantly 
linked to market. Therefore, it seemed, specialty retailers were 'subsidising' anchor tenants. 

 
197  Finding a Balance, above n 5, para 2.166, W D Duncan, 'Towards a Uniform Retail Tenancy Code for 

Australia -- Punching at Shadows?' (2000) 28 ABLR 245 at 253. 
 
198  Ibid. 
 
199  Fair Market or Market Failure, above n 24, para 5.124. 
 
200  Government Response, above n 27,  p 12. 
 
201  Indeed, many States had provisions to this effect at the time of the Reid Committee. 
 
202  Qld s 27; NSW s 18; Vic s 35(1); ACT s 47; Tas cl 12(1); NT s 28(1); WA s 11.  
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203  The Acts define turnover rental and list specific exclusions. There are also processes set out in the Acts which 
must be complied with for turnover rental clauses to be valid. See Qld ss 9, 25; NSW s 20; Victoria s 33, 
especially s 33(4) and note s 34 in the event of non-compliance with s 33; ACT ss 48, 61-64, 129; Tas cl 15; 
SA s 24;  NT s 32(1); WA s 7(2)-(4). 

 
204  Qld s 26; NSW s 50; Vic s 67; SA s 51; NT s 66. 
 
205  WA ss 7, 8; ACT s 129 and confidentiality provisions s 129(2); Tas cl 10(6) but note too reference to 

confidentiality in cl 10(7). 
 
206 NSW s 58; Vic s 73; ACT s 142; Tas cl 36; NT s 58. 
 
207  Section 77(2)(m). 
 
208  Recommendation 5. 
 
209  Defined NSW s 18(1); SA s 22(1); Tas cl 12. 
 
210  NSW s 18(2); Tas s 12(5); SA s 22. 
 
211  Applicable to leases entered into after 30 April 1999. 
 
212  Section 27(9). In such circumstances the rental remains the same as before s 27(7); Tas cl 12(5). 
 
213  Qld s 27(5); NSW s 18; Vic s 35(2); ACT s 50; SA s 22; Tas cl 12(2); NT s 28(2). 
 
214  Qld s 27; NSW s 18; Vic s 35(6), (7), (8); ACT s 47; Tas cl 12; SA s 22; WA s 11; NT s 28(7), (8). 
 
215  Section 11(1). 
 
216  Qld s 27; NSW s 18; Vic s 35(6), (7), (8); ACT s 47; Tas cl 12; SA s 22; WA s 11; NT s 28(7), (8). 
 
217  Qld ss 27, 36; NSW s 18; Vic s 35(3); Tas cl 12(8); SA s 22, note WA prohibits provisions which prohibit 

increases or increases in rental: s 11(2)(c); NT s 28(3) (subject to listed exceptions).  
 
218  Vic s 35(5); NT s 28(5). 
 
219 Qld ss 27-29; NSW s 19; Vic s 37; ACT s 52; Tas Sch 1  cl 13; SA s 23; WA s 11; NT s 29. 
 
220  Vic s 37(2); NSW s 19; Qld s 29; Tas cl 13 App A; SA s 23; WA s 11(2)(a); ACT s 29. 
 
221  In NSW, Victoria and the Northern Territory. 
 
222  For example in NSW, SA and Victoria.  
 
223  Vic s 37(2); NSW s 19; Qld s 29; Tas cl 13 App A; SA s 23; WA s 11(2)(a); ACT s 29. 
 
224  And other prescribed matters: ss 20(a)(ii), (iii), 29(b)(c). 
 
225  Vic s 37(2); NSW s 19; Qld s 29; Tas cl 13 App A; SA s 23; WA s 11(2)(a); ACT s 29. 
 
226  For example, Victoria s 38. 
 
227  SRV are defined in the legislation. SA refers to 'Independent Valuer'. 
 
228  SA s 23. 
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229  For example, the Registrar, Chief Executive, Small Business Commissioner or Commissioner of Business 

Tenancies or ADT. 
 
230 For example, one valuer agreed by both parties, or two valuers one nominated by each party. In the event of 

disagreement or the failure of one party to select a valuer, a valuer can be appointed by, in Tasmania, the 
Director of Consumer Affairs in consultation with the President of the Institute of Valuers and Land 
Economists  (cl 21) and in WA by the State Administrative Tribunal (s 11(3)-(5)). 

 
231  Report to the Minister for State Development, Tourism and Small Business, Commercial Tenancy (Retail 

Shops) Agreements Act -- Review, Perth, 2003, p 55. 
 
232  Ibid. 
 
233  Finding a Balance, above n 5, para 2.186, discussing the Box Hill Centre. Ms Mary Caruana, Transcript, p 

183, noted that centre management deliberately went out of its way to discourage a meeting in the food court 
by ordering security to lock the doors and turn off the lights. 

 
234  Qld s 49; NSW s 60; Vic s 75;  Tas cl 37; SA s 60; NT s 133.  
 
235  Or similar organisation, for example, in the Victorian legislation a Chamber of Commerce. There are no 

equivalent provisions in WA, however, pursuant to the Retail Shops and Fair Trading Amendment Bill  
2005, the WA legislation will be amended to provide that a landlord must not take any action to discourage 
or prevent a tenant from forming or joining a merchants' association. The Act will also be amended to 
prohibit a landlord from discriminating between tenants who form or join a merchants' association and those 
who do not. 

 
236  For example, Queensland s 49.  
 
237  For example, Queensland and NSW, Victoria and the NT. 
 
238  ACT s 22(3)(a), (b). 
 
239  Interviews conducted with retail tenants in Sydney and Perth, April 2006. 
 
240 Finding a Balance, above n 5, para 2.174. 
 
241  Ibid, para 2.174. 
 
242 Ibid,  para 2.175. 
 
243  Ibid, para 2.176. 
 
244  Ibid, para 2.183. 
 
245 Ibid, para 2.183. 
 
246  Ibid, para 2.189. 
 
247  AMP; ibid, para 2.90. 
 
248  PCA; ibid, para 2.194. 
 
249  For example, in the 2001 review of the Victorian tenancy legislation and before the 2003 Senate Economics 

Committee. 
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250  ARA, Draft Outgoings Code of Conduct, Sydney, 2002, cl 2.4. 
 
251  2.1 The objects of the Code were to:  
 
promote equitable and transparent cost recovery practices 
provide a simple, accessible and non-legalistic dispute resolution mechanism for industry participants in the event 

of a dispute 
establish a uniform reporting standard for Outgoings 
 
252  ARA submission to the Senate Economics Committee 2003, p 2. 
 
253  Queensland s 7; NSW s 3; Vic s 3; ACT s 71; SA s 3; WA s 12(3) 'operating expenses'; NT s 5. 
 
254  See, eg, Queensland, NSW and the ACT. 
 
255  The jurisdictions vary according to whether land tax is regarded as an outgoing. In Tasmania pursuant to cl 18 

and the ACT s 70 land tax is recoverable as an outgoing. In NSW s 26 and WA s 12(1g) recovery is limited 
to a single holding basis. Qld s 7(3)(a), Vic s 50 and SA s 30 exclude land tax from outgoings.  

 
256  Qld s 7(3)(b); NSW s 23; Vic s 41; SA s 13(2); NT s 43; Tas cl 18(2)(a); ACT s 76.  
 
257  NSW s 24; Vic s 42; SA s 13(3); NT s 44; Tas cl 18(2)(b), (4); ACT s 77. 
 
258  Qld s 7(3)(c); NSW (note specific provisions re sinking funds) ss 25, 25A, 25B; Vic s 43 (re sinking funds) s 

35; WA s 12(2). 
 
259  Qld s 7(3)(e); Tas cl 18(2)(e). 
 
260  Qld s 7(3)(f).   
 
261  NT s 38(2); Tas cl 18(2)(c). 
 
262  Qld s 27(3)(f); NSW s 24A; Vic s 44; NT s 45. 
 
263  NSW s 24B; Vic s 45; NT s 34(1), (2). 
 
264  Queensland s 48. The lessee does not have to pay for preparation costs but can be required to pay charges such 

as stamp duty and registration: NSW s 45(1), 45(4) and Victoria s 51 does not permit  recovery but cf Vic on 
assignment. In the ACT s 23 and Tasmania cl 8 each party is responsible for their own costs. South Australia 
states that half the costs may be recovered by the landlord plus stamp duty, registration etc. WA allows 
recovery of reasonable expenses (s 9(2)(c)) as does the NT (s 23) so long as this was revealed in the 
disclosure statement.  

 
265  Vic s 45; WA s 12(1f); NSW  s 27. In comparison, management fees can be recovered in the ACT ss 70(1)(a), 

71. 
 
266  Note the situation is SA where if there are no outgoings other than local government rates and charges, water 

and sewerage rates and charges, and insurance, the report does not have to be prepared by an auditor but 
must be accompanied by copies of receipts for all such expenditure. Note too Tasmania where  the onus is 
placed on the tenant to make the various requests. 

 
267  Compare the situation in Tasmania. 
 
268  NSW s 27; Qld s 37(2)(b); Vic ss 46, 47; SA ss 31, 32; WA s 12; ACT s 65; NT s 39. 
 
269  NSW s 28; Vic s 47; WA s 12; SA s 32; Qld s 37(5); ACT s 66; Tas cl 19; NT s 40. 
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270  NSW s 28; Vic s 21(2), (4); Qld s 37(5); SA ss 32, 31(2); WA s 12(10)(b)(ii); Tas s 19.  Some legislation also 

caters for the situation where the estimated outgoings exceed the actual amount payable: NSW s 29; Vic s 
21(6), (7); SA s 33(b). 

 
271  In circumstances where the landlord has not given the tenant an estimate or statement of outgoings the tenant 

can withhold payment. The tenant must pay within 28 days after the statement is provided however no 
interest is payable on the monies unpaid up to the 28 day period 

 
272  NSW ss 25, 25A, 25B; Vic s 20; Qld s 40; SA s 29; WA s 12(2); Tas cl 18(2); NT s 35. 
 
273  Sections 13, 13A.  
 
274  Duncan, above n 197, at 257. 
 
275  Ibid, at 257. Professor Duncan has noted that, given the differences in legislation between jurisdictions and 

between the leasing corporations,  'standard' leases it would be  'impossible to settle the constitution of the 
standard lease unless the instrument was so watered down so as to be of little effect'  and 'even if this could 
occur, given the different location, nature and configuration of each shopping centre, there would have to be 
a provision for additional clauses to suit any particular establishment and this would to a large extent 
abrogate the effect of the recommendation'. 

 
276 Section 84(d). 
 
277  Section 20(3). 
 
278  Report to the Minister for State Development, Tourism and Small Business, Commercial Tenancy (Retail 

Shops) Agreements Act Review, Perth, February 2003, pp 62-3. Areas of concern included default provisions, 
lettable area definition, options to renew, abatement of rent, assignment of lease, permitted use and 
insurance. 

 
279  The Effectiveness of the Trade Practices Act 1974, above n 39, para E27 p xv. 
 
280  Note the potential operation of s 51A of the TPA in this respect. 
 
281  Qld s 22; NSW s 11 Pt 1 Sch 2; Vic ss 12, 17; Qld ss 3, 22; ACT ss 30, 31, 157A; Tas cl 6 App B; SA s 12; 

WA s 6(4); NT ss 19, 20. 
 
282  For example, Queensland s 22. 
 
283  For example, WA s 6A. 
 
284  NSW s 11; Vic s 17; SA s 12; WA s 6; NT s 19. Note the availability of a landlord's defence regarding honesty 

and reasonableness.  
 
285  The Reid Committee was of the view that it was unfair to be the only trader and have rental calculated on that 

basis, and then have '4-5 competing shops admitted during the course of the lease': paras 2.222-2.226.  See 
too Duncan, above n 197, at 258.  

 
286  However, it seems this would not result in a derogation of the grant: W D Duncan, 'Non-Derogation from the 

Grant and Tenant Mix'  (1998) 6 APLJ 197; Duncan, above n 197, at 259. 
 
287  Section 22(1). 
 
288  Reference should be made to s 11 Sch 2 and the disclosure statement. 
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289  Or assignee. 
 
290  See, generally, s 12(2) and particularly s 12(3). 
 
291  Section 12(3)(g), (h). 
 
292  NT ss 19(2), 21(2) regs 4 & 5 Form 1. 
 
293 Pursuant to cl 6. 
 
294  Appendix B(2)(o). 
 
295  Report to the Minister for State Development, Tourism and Small Business, Commercial Tenancy (Retail 

Shops) Agreements Act Review, Perth, February 2003, pp 117-18. 
 
296 Interviews conducted with retail tenants in Sydney and Perth, April 2006. 
 
297  States that floor plans are attached showing, in the case of a new shopping centre, the proposed tenancy mix 

for the centre, including the location of common areas and kiosks within the centre, and in the case of an 
existing shopping centre the existing and any proposed tenancy mix and the location of common areas and 
kiosks within the precinct. 

 
298  Finding a Balance, above n 5, para 2.229. 
 
299  Ibid, Table VI App VI. 
 
300  For example, the committee referred to the Lend Lease standard lease and noted that the onus of proof was on 

the tenant to show damage.  
 
301  Finding a Balance, above n 5, paras 2.242, 2.252. 
 
302  Section 43(1)(a) relocates the lessee's business to other premises during the term of the lease or of any renewal 

of it. 
 
303  Section 43(1)(b)-(c). 
 
304  Section 43(1)(d). The provision also states that compensation will be payable where the lessor has not rectified 

as soon as possible the situation where the lessee has had to vacate the leased shop before the end of the 
lease or renewal of it because of the extension, refurbishment or demolition of the retail shopping centre or 
leased building containing the shop. 

 
305  Section 11 Sch 2 Pt 1. 
 
306  NSW s 34(1); Vic s 54; Qld s 43(1); ACT ss 79-83; SA s 38(1); WA s 14; Tas s 23; NT s 47. 
 
307 For example, pursuant to s 34(3), in NSW the legislation provides that the landlord may be protected from 

liability to pay compensation in the event of a disturbance to a tenant where a statement has been provided to 
the tenant, prior to entering into the lease, that provides details of a proposed disturbance. A general 
statement without specific details is insufficient and the notice must provide a specific description of the 
nature of the disturbance, its likelihood and the timing, duration and effect of the disturbance so far as can be 
predicted. See too SA s 37(3).  

 
308  NSW s 34A; Vic s 30; SA s 57; Tas s 35(2). 
 
309  Or if there is no response it will be taken to have been accepted. 
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310  Including fixtures and fittings. 
 
311  In Queensland, s 43(1) states that a lessor is liable to pay to the lessee reasonable compensation for loss or 

damage suffered by the lessee because the lessor, or a person acting under the lessor's authority (a) relocates 
the lessee's business to other premises during the term of the lease or any renewal of it. Pursuant to s 46C(1), 
a lessor must not relocate the lessee's business to other premises during the term of the lease, or any renewal 
of it, without giving the lessee at least three months' written notice of the relocation. The notice must state 
the premises to which the lessee's business is to be relocated. 

 
312  Section 55. 
 
313  Section 57. Note that with the exception of rent, the new lease offered will be on the same terms and 

conditions as the exisiting lease. 
 
314  Sections 136-138. 
 
315  Clause 35. 
 
316  Section 48. 
 
317  Or failing an agreement on a choice of quantity surveyor appointed by Australian Institute of Quantity 

Surveyors. 
 
318  Interviews conducted with retail tenants in Sydney and Perth, April 2006. 
 
319  Trade Practices Amendment (Fair Trading) Bill, Act No 36 of 1998. 
 
320  Commercial transactions involving the supply or possible supply (s 51AC(1)(a)) or the acquisition or possible 

acquisition (s 51AC(1)(b)) of goods or services to or from a person (other than a listed public company) the 
price of which does not exceed $3 million. Note that this amount will be increased to $10 million as a result 
of the 2004 Senate Economics Committee Recommendations. 

 
321  Swanson Committee, Trade Practices Review Committee, 'Review of the Trade Practices Act', AGPS 

Canberra, 1976, paras 9.96-9.97. 
 
322  Section 52A inserted by Act No 17 of 1986. 
 
323  Act No 222 of 1992. 
 
324  Section 52A was renumbered s 51AB. Consumer transactions, covered by s 51AB were expressly stated to not 

be in the ambit of s 51AA. See s 51AA(2). Since 1998, this section also refers to s 51AC.  
 
325  Finding a Balance, above n 5, Ch 1. 
 
326  See, generally, ibid,  paras 6.7-6.22. 
 
327   Ibid,  Recommendation 6.1 p 181. 
 
328   Ibid, p 178. 
 
329   Ibid, pp 178-9. 
 
330   Ibid, p 167. 
 
331  The Hon Peter Reith, New Deal Fair Deal Statement, 30 September 1997. 
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332  The draw down was initially delayed by Constitutional difficulties. The Trade Practices Amendment 
(Operation of State and Territory Laws) Act 2001 (Cth) resolved this matter of concern.  The amendments 
cleared the way for the State and Territory legislatures to pass amendments to their retail tenancy legislation 
which extends the jurisdiction of the retail tenancy tribunals to consider matters involving unconscionable 
conduct: Trade Practices Amendment (Operation of State and Territory Laws) Act 2001 (NSW), Retail Shop 
Leases Amendment Act 2000 (Qld), Retail Leases Act 2003 (Vic) and Leases (Commercial and Retail)  
2001 (ACT). 

 
333  [2003] VCAT 1700 (unreported, 3 November 2003). 
 
334 ACCC v CG Berbatis Holdings Pty Ltd (2003) 214 CLR 51; 197 ALR 153; ACCC v Samton Holdings Pty Ltd  

(2002) 189 ALR 76. 
 
335  (2003) 214 CLR 51; 197 ALR 153; ATPR 41-916. 
 
336  (2000) ATPR 41-778 per French J. 
 
337  Notably N Dean, 'ACCC v Berbatis Goldings Pty Ltd' [2004] SydLRev 12; R Bigwood, 'Curbing 

Unconscionability: Berbatis in the High Court of Australia' [2004] MULR 6.   
 
338  For example, the statement by Gleeson CJ at [14]-[15]  that:  
 
Unconscientious exploitation of another's inability, or diminished ability, to conserve his or her own interests is not 

to be confused with taking advantage of a superior bargaining position. There may be cases where both 
elements are involved, but, in such cases, it is the first, not the second, element that is of legal consequence. 
It is neither the purpose nor the effect of s 51AA to treat people generally, when they deal with others in a 
stronger position, as though they were all expectant heirs in the nineteenth century, dealing with a usurer. In 
the present case, there was neither a special disadvantage on the part of the lessees, nor unconscientious 
conduct on the part of the lessors. All the people involved in the transaction were business people, concerned 
to advance or protect their own financial interests. The critical disadvantage from which the lessees suffered 
was that they had no legal entitlement to a renewal or extension of their lease; and they depended upon the 
lessors' willingness to grant such an extension or renewal for their capacity to sell the goodwill of their 
business for a substantial price. They were thus compelled to approach the lessors, seeking their agreement 
to such an extension or renewal, against a background of current claims and litigation in which they were 
involved. They were at a distinct disadvantage, but there was nothing 'special' about it. They had two forms 
of financial interest at stake: their claims, and the sale of their business. The second was large; as things 
turned out, the first was shown to be relatively small. They had the benefit of legal advice. They made a 
rational decision, and took the course of preferring the second interest. They suffered from no lack of ability 
to judge or protect their financial interests. What they lacked was the commercial ability to pursue them both 
at the same time. 

 
   
See too the, arguably, unsympathetic comments of Callinan J at [120]-[191] regarding the predicament of sitting 

tenants. 
 
339  Trade Practices Amendment (Fair Trading) Bill 1997 (Cth), Hansard, 30 September 1997, p 8800. 
 
340 ACCC v Simply No-Knead (Franchising) Pty Ltd  (2000) 104 FCR 253; 178 ALR 304; Hurley v McDonalds 

Australia Ltd  (2000) ATPR 41-741;  Automasters Australia Pty Ltd v Bruness Pty Ltd  (2003) ATPR 
(Digest) 46-229; ACCC v Leelee Pty Ltd  (2000) ATPR 41-742. 

 
341  Ministerial Direction, Minister for Customs and Consumer Affairs, Canberra, 28 August 1998. Preference was 

to be given to initiating proceedings as representative proceedings on behalf of small business. 
 
342  (2000) 104 FCR 253; 178 ALR 304.  
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343 (2003) ATPR (Digest) 46-229. 
 
344  (2006) ATPR 42-107. 
 
345  The Simply No Knead and Automasters cases involved franchises. Coggin   involved the conduct of a finance 

company which took security over the plaintiff's boat to finance the purchase, by a third party, of a franchise. 
 
346 (2000) ATPR 41-742. 
 
347  Worsfold v de Goede  [2002] NSWADT 273; Sarker v Worlds Best Holdings Ltd  [2004] NSWADT 15; 

IrresistibleFrocks Pty Ltd v Sparbec and Roche  [2003] NSWADT 241 (10 November 2003).   
 
348  Softplay Pty Ltd v Perpetual Trustees (WA) Pty Ltd  [2002] NSWSC 1059 (unreported, 7 November 2002, 

BC200206660); Foodco Management Pty Ltd v Go My Travel Pty Ltd  [2002] 2 Qd R 249; Castle Mall Fine 
Foods Pty Ltd v QIC  [2003] NSWADT 207. 

 
349  ACCC v 4WD Systems Pty Ltd  (2003) 200 ALR 491; Hoppers Crossing Club v Tattersalls Gaming Pty Ltd  

[2005] VSC 114 (unreported, 22 February 2005, BC200502236); Old Papas Franchise Systems Pty Ltd v 
Camisa Nominees Pty Ltd  [2003] WASCA 11 (unreported, 12 February 2003, BC200300206); Ali v Hassim  
[2002] VCAT 274. 

 
350  For example, note the many cases listed in S A Christensen and W D Duncan, 'Unconscionability in 

Commercial leasing -- Distinguishing a Hard Bargain from Unfair Tactics?' (2005) 13 CCLJ 158 where 
conduct, although harsh and arguably unfair,  was found not to be unconscionable.  

 
351  Submission by the Trade Practices Committee of the Business Law Section of the Law Council of Australia to 

the Senate Economic References Committee, Inquiry into whether the Trade Practices Act 1974 Adequately 
Protects Small Businesses from Anti-Competitive or Unfair Conduct, p 30.  

 
352   Submission by the Fair Trading Coalition to the Senate Economics References Committee Inquiry into the 

Effectiveness of the Trade Practices Act 1974 in Protecting Small Business, August 2003.  
 
353  For example, the Fair Trading Coalition and ARA. Although the submissions were made, the Dawson 

Committee was of the view that the contentions regarding s 51AA were outside the committee's terms of 
reference. 

 
354  The Effectiveness of the Trade Practices Act 1974, above n 39,  p 34. 
 
355  Finding a Balance, above n 5,  p 158. 
 
356  Interviews -- Sydney and Perth, Interview -- ARA.  
 
357  Hansard, (HR), 30 September 1997, p 8800. 
 
358  Gardini, above n 29,  at 274. 
 
359 The Effectiveness of the Trade Practices Act 1974, above n 39,  p 35. Indeed, the committee noted that if the 

current s 51AC 'seeks to proscribe "unfair" conduct, it remains reasonable to consider why it should not 
simply say so'. 

 
360  Ibid. 
 
361  Finding a Balance, above n 5, p 168. 
 
362  Ibid, p 167. 
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363  The Effectiveness of the Trade Practices Act 1974, above n 39, p 35. 
 
364  J Dietrich, 'Giving Content to General Concepts' (2005) MULR 6. Dietrich defines 'general concepts' as 'those 

legal notions or ideas that are necessarily described in broad and abstract terms'. Note too the comments in n 
1 of the article.  

 
365 Reid Report Recommendation 2.1, para 2.25  
 
366 Sections 51ACA, 51AD and 51AE.  
 
367  Trade Practices Amendment (Fair Trading) Act 1998, No 36 of 1998 (22 April 1998). 
 
368  Section 51AE and see the discussion below.  
 
369 Referring to Prescribed Codes of Conduct, Policy Guidelines on making industry codes of conduct enforceable 

under the Trade Practices Act, Hon Joe Hockey MP, Minister for Financial Services and Regulation, May 
1999. 

 
370  Whether a harmonised system is achieved through a code or in another way, the path would be complex. A 

number of possible routes exist, being:  
 
Amendment of the State Acts to harmonise retail tenancy laws 
Adoption of codes of conduct in each State which complement the existing legislation 
A voluntary, self regulatory code of conduct for the retail industry 
A voluntary code pursuant to the Trade Practices Act 
A mandatory code pursuant to the Trade Practices Act 
Industry specific Commonwealth legislation 
 
371 N Crosby, C Hughes and S Murdoch, Monitoring the 2002 Code of Practice for Commercial Leases:  
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