
 

 

 

A MASTERS BY RESEARCH DISSERTATION 

 

FROM NON-INTERFERENCE  
TO JUST INTERVENTION:  

AN ASEAN  
HUMANITARIAN INTERVENTION  

LEGAL FRAMEWORK 

 

DAWN VOON 
L.L.B. (National University of Singapore) 

This thesis is presented for the degree of  
Master of Laws of The University of Western Australia 

Faculty of Law 

2011 



ABSTRACT 

 

This thesis proposes that ASEAN adopt a legal framework to carry out 
humanitarian intervention (HI) in situations of actual or imminent man-made 
humanitarian disasters.  It considers whether ASEAN can overcome the “ASEAN Way” 
principles to carry out HI, in view of the history of mass killings in the region.  It reviews 
the international law position on HI and assesses the need for regional organisations to 
develop HI capabilities in view of the deficiencies in the international security system.  
Finally, a legal framework for HI by ASEAN is outlined, using lessons drawn from 
African HI models and leading academic writing. 
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INTRODUCTION 

 Amidst the eagerness to proclaim Southeast Asian nations as “Asian tigers” and 

economic miracles, the region has instead established itself as the site of some of the 

worst atrocities committed since World War II.  The mass killings that occurred in 

Cambodia, under the Khmer Rouge regime, and in East Timor, during the Indonesian 

invasion and occupation, led to the death of approximately twenty per cent of the 

population in each territory.1  Despite clear evidence that systematic exterminations 

were taking place, states and the United Nations (UN) not only failed to intervene, but 

acquiesced in and, in some cases, helped to support, the actions of the perpetrators of the 

violations.2  This thesis argues that the failure of important members of the international 

community to protect the people in Southeast Asia from large-scale violation of their 

fundamental human rights, perhaps due to a lack of strategic incentive for them to do so, 

indicates a need for the region to develop its own humanitarian intervention capability. 

 The doctrine of humanitarian intervention,3 which permits armed intervention to 

be undertaken for humanitarian purposes in extreme situations involving widespread 

violation of the most basic human rights, is one of the most controversial aspects of 

international law.  It exemplifies the tension between two of the key concerns of 

international law, namely, state sovereignty and human rights.  It takes the view that 

severe and widespread violation of the most fundamental human rights can justify the 

                                                 
1 Ben Kiernan, Genocide and Resistance in Southeast Asia: Documentation, Denial & Justice in 
Cambodia & East Timor (2008) at 106. 
2 The complicity of the international community in the atrocities in the cases of Cambodia and East Timor 
is discussed in detail in Chapter One. 
3 The definition of the doctrine of humanitarian intervention is provided and analysed in Chapter Three. 
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infringement of state sovereignty through an armed intervention carried out against the 

offending state.   

However, in the post-UN Charter world, the doctrine faces the challenge of 

having to overcome the general prohibition on the threat or use of force between states 

contained in Article 2(4) of the Charter.4  This prohibition is a powerful one that is 

widely recognised as having obtained the character of jus cogens,5 and to be subjected to 

very limited exceptions,6 which do not include humanitarian intervention.  The UN 

Charter thus envisages that should there be a need for coercive force to be applied to 

curb mass atrocities, the approval or authorisation of the UN Security Council will need 

to be procured for such a military operation.7  However, the effectiveness of this 

international collective security system presupposes that the UN Security Council will 

function objectively and operate with consistency, which, as illustrated by its failure to 

deal with the crises in Cambodia and East Timor, it does not.  Instead, crises requiring 

Security Council actions are often blocked due to the permanent members’ use of the 

veto in pursuit of their national interests.8  The failure of the UN enforcement system 

further supports this thesis’ call for regional organisations to develop their own capacity 

for humanitarian intervention. 

                                                 
4 Charter of the United Nations, opened for signature on 26 June 1945, 1 UNTS XVI, art 2(4) (entered 
into force 24 October 1945) (‘UN Charter’): “All Members shall refrain in their international relations 
from the threat or use of force against the territorial integrity or political independence of any state, or in 
any other manner inconsistent with the Purposes of the United Nations.” 
5 For example, see Christine Gray, International Law and the Use of Force (2004) at 29; Simon 
Chesterman, Just War or Just Peace? : Humanitarian Intervention and International Law (2001) at 60. 
6 These exceptions, which include the use of force in self-defence under Article 51 of the UN Charter, the 
consent of the state in which the intervention is carried out and the approval of the Security Council for 
the enforcement action under Chapter VII of the UN Charter, are discussed in detail in Chapter Three. 
7 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, chp VII (entered into force 24 
October 1945). 
8 Examples of the use of the veto by permanent members of the Security Council are provided in Chapter 
Four. 
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One way in which a regional organisation may develop such capacity is through 

creating a regional humanitarian intervention legal framework.  This framework should 

include one or more treaties, in which member states undertake to carry out 

humanitarian intervention in properly specified and limited situations.  It should also 

contain guidelines elaborating on such agreements by, for example, governing when an 

intervention should take place and how it ought to be carried out.  These guidelines 

should be made non-legally binding so as to enable flexibility, and thus effectiveness, in 

their application to different crises.  While such a legal framework will likely have to 

recognise the requirement for Security Council authorisation of a regional enforcement 

action under Article 53 of the UN Charter,9 it nevertheless provides important 

advantages in any endeavour to deal with regional humanitarian crises.   

Firstly, the framework will help a regional organisation to identify a regional 

crisis which suffers from Security Council neglect, due to the major powers’ lack of 

strategic interest in the matter, but in which humanitarian intervention is warranted.  The 

organisation may then seek Security Council authorisation for the proposed intervention.  

It is likely to receive the required authorisation given that it will be taking on the 

responsibility of conducting the intervention, and permanent members of the Security 

Council are less likely to block proposed action in a situation in which they have no key 

interests.  Secondly, by having clear guidelines which provide for when and how an 

intervention is to take place, this framework will enable a humanitarian emergency to be 

swiftly identified and dealt with.  It will prevent a situation where lives are lost while 

                                                 
9 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, art 53 (entered into force 24 October 
1945): “The Security Council shall, where appropriate, utilize such regional arrangements or agencies for 
enforcement action under its authority. But no enforcement action shall be taken under regional 
arrangements or by regional agencies without the authorization of the Security Council…” 
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states are at a loss as to whether and how to react.  Thirdly, the framework will help an 

intervening organisation to keep within what is legally permitted, thereby increasing the 

chances of securing legitimacy and international support for their action.  Fourthly, 

abiding by the framework will allow the regional organisation to achieve consistency in 

its approach to different humanitarian crises, thereby lessening the incidences of 

partiality to any side and increasing the likelihood that the intervention will be effective 

and achieve legitimacy.  Fifthly, the guidelines in the framework relating to how a 

humanitarian intervention should be conducted may help a regional organisation to 

increase the chances of success of its mission. 

 In the context of Southeast Asia, this thesis proposes that the Association of 

Southeast Asian Nations (ASEAN) develop a humanitarian intervention legal 

framework so as to enable and guide it to undertake humanitarian interventions in the 

region where the appropriate situation arises.  Despite being debilitated by the deeply 

entrenched ASEAN Way, which espouses the policies of non-interference, consensus 

and limited institutionalization,10 ASEAN has the potential to develop and adopt a 

humanitarian intervention legal framework.  Not only has ASEAN been concerned with 

regional security matters since its inception, but it appears to have been seeking to 

develop human rights mechanisms for the region, as evidenced by its bid to create a 

human rights body under the ASEAN Charter.11  This thesis argues that as it is easier to 

gain concurrence of all ASEAN members that large-scale atrocities are wrong and 

should be prevented and stopped, than for them to agree on a set of wide-ranging human 
                                                 
10 Simon Tay and Jesus P. Estanislao, ‘The Relevance of ASEAN: Crisis and Change’ in Simon Tay, 
Jesus P. Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 3 at 9. 
11 Charter of the Association of Southeast Asian Nations, opened for signature 20 November 2007, 
<http://www.aseansec.org/21069.pdf> at 7 December 2010, art 14 (entered into force 15 December 2008) 
(‘ASEAN Charter’). 



From Non-Interference to Just Intervention  Introduction 

5 
 

rights that should be protected, it is potentially possible to secure ASEAN’s 

endorsement of a humanitarian intervention legal framework.   

In creating such a framework, ASEAN will not be the first regional organisation 

to do so.  It will not have to face the daunting task of having to build such a framework 

from scratch, but will be able to base its framework on that of African regional 

organsiations.  The African Union (AU) and the Economic Community of West African 

States (ECOWAS) have entered into treaties containing robust provisions permitting 

humanitarian interventions in certain specified extreme circumstances.12  This thesis 

argues that ASEAN should learn from the African model but also improve on it when 

creating its own humanitarian intervention framework. 

This thesis is presented as follows.  In Chapter One, I will examine the mass 

atrocities that have occurred in Southeast Asia in the cases of Cambodia and East Timor.  

I assert that there is a need for Southeast Asia to develop its own capacity to conduct 

humanitarian intervention in the region in view of the failure of the international 

community to curb these widespread violations of fundamental human rights and the 

support given to the perpetrators of these violations by some states, such as the US, 

China and Australia, in pursuit of their own strategic objectives.  In Chapter Two, I 

propose that ASEAN is the most appropriate organisation to develop the capacity to 

carry out humanitarian intervention in the region given that regional security issues have 

been within its purview since its formation.  I will also explain why I consider ASEAN 

                                                 
12 See Chapter Five for a detailed study of the humanitarian intervention models of the AU and 
ECOWAS. 
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to be capable of overcoming various impediments, such as its adoption of the ASEAN 

Way, and be able to take on the responsibility of regional humanitarian intervener.   

In Chapter Three, I will explore the legal issues relating to the use of force that 

ASEAN may face when developing a humanitarian intervention legal framework.  I will 

examine whether the doctrine of humanitarian intervention can overcome the prohibition 

on the threat or use of force under Article 2(4) of the UN Charter and be accepted as an 

international legal rule.  If the doctrine has not yet been recognised as an international 

legal norm, ASEAN will have to seek Security Council approval under Article 53 of the 

Charter for any armed humanitarian intervention.   

In Chapter Four, I will examine the problems with the current UN collective 

security system which requires Security Council approval for coercive enforcement 

action, in view of the failure of the Security Council to function objectively and with 

consistency so as to be able to deal effectively with security threats.  In this Chapter, I 

suggest that the UN collective security system can either remain at status quo or evolve 

in the following three possible ways.  First, a new norm of humanitarian intervention 

may emerge and confer upon states a right of humanitarian intervention.  Second, the 

current collective security system may collapse as it loses credibility in the eyes of UN 

member states, resulting in them disregarding UN Charter rules relating to the primacy 

of the Security Council in matters pertaining to international peace and security.  Third, 

the UN collective security system may be reformed so that there is greater democracy in 

the Security Council decision-making process.  I will argue that due to the failure of the 

international collective security system, regional organisations, such as ASEAN, should 

develop their own capacity to tackle regional security problems, including through 
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developing their own regional humanitarian intervention legal framework to resolve 

severe humanitarian crises.   

In Chapter Five, I will construct a humanitarian intervention legal framework 

that is suitable for adoption by ASEAN.  I assert that due to the similar background of 

Southeast Asia and Africa, and given the advanced and unprecedented African 

humanitarian intervention model, ASEAN should base its framework on the African 

model.  I will study the humanitarian intervention treaties of the AU and ECOWAS and 

extract lessons from the interventions carried out by ECOWAS in Sierra Leone and 

Liberia.  I will also outline a set of guidelines, distilled from the abundant literature on 

the topic, that should govern when and how ASEAN should carry out a humanitarian 

intervention.  Finally, I will test the effectiveness of this proposed framework and 

consider whether it would apply to curb the atrocities that took place in Cambodia and 

East Timor, and whether it will apply to resolve the current poor human rights situation 

in Myanmar. 

 

 

 



From Non-Interference to Just Intervention    Mass Atrocities in Southeast Asia 
 

8 
 

1 

MASS ATROCITIES IN SOUTHEAST ASIA:  

INTERNATIONAL COMPLICITY IN THE CASES OF  

CAMBODIA AND EAST TIMOR 

 

I INTRODUCTION 

In the decades since the Holocaust, it has become manifest that foreign 

intervention to curb mass atrocities committed by governments against their own 

peoples remains a matter of political expediency.  From Rwanda to Srebrenica to 

Darfur, the world had stood by while victims were defenceless against mass 

extermination.  It was no different in Southeast Asia where the actions and inaction of 

the international community had rendered it all but complicit in the mass crimes 

committed in Cambodia under the Khmer Rouge regime and in East Timor during the 

invasion and occupation by Indonesia.   

  In this chapter, I argue that there is a need for Southeast Asia to develop its own 

capacity for humanitarian intervention in the region in view of the recent history of mass 

atrocities that have occurred in the region, which indicates a potential for such tragedies 

to recur.  I will show that despite the gross violations of fundamental human rights in the 

cases of Cambodia and East Timor, the international community did not only fail to 

intervene, but had provided political, economic and military support to the perpetrators 

of the violations.  The failure of the international community to act to protect the people 
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of Southeast Asia from mass atrocities supports the case for the Association of 

Southeast Asian Nations (ASEAN), its key regional organisation, to develop a legal 

framework that enables and guides it to carry out humanitarian intervention in the region 

where the need arises.   

The tragedies in Cambodia and East Timor share many striking similarities.  The 

mass slaughter in each case began in 1975, involved foreign occupation and UN 

intervention, and resulted in the death of approximate 20% of the population in each 

entity.1  The single most important factor that favoured the perpetrators of mass killings 

in Cambodia and East Timor was Cold War politics.2  At the height of the Cold War in 

the late 1970’s, the United States had just been defeated in the Vietnam War and 

communism gained strength in Asia, in particular in Vietnam, Laos and Cambodia.3  To 

the West, it looked as if Lyndon Johnson’s “Domino Theory” that state after state would 

fall to communism was coming true in Southeast Asia.4  Western states thus abandoned 

their traditional roles as champions of human rights, and lent their support to the Khmer 

Rouge and Suharto regimes.  These governments were regarded as bulwarks against the 

advance of communism in Asia,5 as they fought against the Vietnamese and the 

purportedly East Timorese socialist party of Fretilin, respectively.  

                                                 
1 Ben Kiernan, Genocide and Resistance in Southeast Asia: Documentation, Denial & Justice in 
Cambodia & East Timor (2008) at 106. 
2 Donald W. Beachler, ‘Arguing about Cambodia: Genocide and Political Interest’ (2009) 23(2) 
Holocaust and Genocide Studies 214 at 225 and 227-228; Comissão de Acolhimento Verdade e 
Reconciliac ão Timor-Leste (CAVR), Chega!: The Report of the Commission for Reception, Truth and 
Reconciliation in Timor-Leste, Executive Summary (2005) at 48. 
3 CAVR, above n 2, 48.  
4 Sonny Inbaraj, East Timor: Blood and Tears in ASEAN (1997) at 35; CAVR, above n 2, 11. 
5 CAVR, above n 2, 11 and 48; Mark Aarons and Robert Domm, East Timor: A Western Made Tragedy 
(1994) at 26. 



From Non-Interference to Just Intervention    Mass Atrocities in Southeast Asia 
 

10 
 

II CAMBODIA UNDER THE KHMER ROUGE REGIME 

 The Cambodian killing fields were the sites of some of the worst mass human 

extermination since World War II.6  The murderous Communist Party of Kampuchea, 

headed by Pol Pot and commonly known as the Khmer Rouge, came to power in April 

1975.7  After ousting the US-backed Lon Nol regime,8 it established “Democratic 

Kampuchea”, which turned out to be a misnomer as the Khmer Rouge was not 

democratic by any standards.9  The Khmer Rouge idealised the Ancient Khmer regime 

to such a fanatical extent that it sought to re-establish a feudal society in Kampuchea 

based on communal agriculture.10  Its perverse aim was to eliminate all pre-existing and 

foreign influences and all elements it considered subversive to its revolution so that the 

country could start anew from “Year Zero”.11   

 To these ends, the Khmer Rouge’s immediate task was to evacuate the major 

cities of Kampuchea, without making exception for the old or critically ill,12 and to 

impose slave labour on the general population.13  It drove out all foreigners from the 

country and isolated itself from the rest of the world.14  It then proceeded to exterminate 

classes of persons whom it considered to be counterrevolutionary, including officials 

and soldiers of the Lon Nol regime, those of its own cadres whom it suspected were not 

                                                 
6 United Nations Group of Experts for Cambodia, Report of the Group of Experts for Cambodia 
Established Pursuant to General Assembly Resolution 52/135 (1999) (‘UN Report on Cambodia’) at 4. 
7 William Shawcross, ‘Lessons of Cambodia’ in Kira Brunner and Nicolaus Mills (eds), The New Killing 
Fields: Massacre and the Politics of Intervention (2002) 37 at 39; UN Report on Cambodia above n 6, 7. 
8 Kenneth Christie and Denny Roy, The Politics of Human Rights in East Asia (2001) at 202. 
9Ibid.  
10Christie and Roy, above n 8, 202; United Nations Group of Experts for Cambodia, above n 6, 8; 
Beachler, above n 2, 216. 
11 UN Report on Cambodia, above n 6, 7; Beachler, above n 2, 216. 
12 UN Report on Cambodia, above n 6, 8. 
13 Christie and Roy, above n 8, 202. 
14 Shawcross, above n 7, 39. 
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carrying out its directives or to be traitors of the regime, the educated class such as 

teachers, students and professionals, religious leaders such as monks, minority groups 

such as the Chams, people with foreign links such as the Vietnamese, and “new people” 

who had lived in the towns and cities prior to the 1975 evacuations.15  In a brief span of 

three years and nine months,16 the Khmer Rouge regime caused the death of 

approximately 1.7 million people.17   

 The Khmer Rouge, with the backing of China, had from the beginning of its 

reign launched attacks into Vietnam.18  Though unsuccessful, it continued to step up its 

incursions over the years, prompting Vietnam, with the support of the former Soviet 

Union, to invade Democratic Kampuchea in December 1978.19  By January 1979, 

Vietnamese forces had captured the capital and driven the Khmer Rouge to the Thai 

border, thereby effectively halting the purges.20  It then instituted a new regime called 

“the People’s Republic of Kampuchea”, under the Vietnamese-controlled government of 

Khmer Rouge defectors, Heng Samrin, and subsequently, Hun Sen.21  

 In the immediate aftermath of its fall from power, the Khmer Rouge received 

considerable support from China, the US and ASEAN.  China backed the Khmer Rouge 

                                                 
15 UN Report on Cambodia, above n 6, 7-10. 
16 Ibid 4. 
17 Kiernan, above n 1, 271; UN Report on Cambodia, above n 6, at 10-11. 
18 Kiernan, above n 1, 107; UN Report on Cambodia, above n 6, 11; Lau Teik Soon, ‘ASEAN and the 
Cambodian Problem’ (1982) 22(6) Asian Survey 548 at 555; Muthiah Alagappa, ‘Regionalism and the 
Quest for Security: ASEAN and the Cambodian Conflict’ (1993) 46(2) Journal of International Affairs: 
Columbia University 439 at 450. 
19 Kiernan, above n 1, 107; UN Report on Cambodia, above n 6, 11; Lau, above n 18, 555; Alagappa, 
above n 18, 451. 
20 Kiernan, above n 1, 107; Shawcross, above n 7, 40; UN Report on Cambodia, above n 6, 11; Beachler, 
above n 2, 225; Mark Beeson, Institutions of the Asia-Pacific: ASEAN, APEC, and Beyond (2009) at 22. 
21 Kiernan, above n 1, 107; UN Report on Cambodia, above n 6, 11; Lau, above n 18, 555; Alagappa, 
above n 18, 450; Shawcross, above n 7, 40. 
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as its sole ally in Indochina as it was anti-Vietnam.22  The US, whose carpet-bombing of 

Cambodia had already killed hundreds of thousands of Cambodians during the Vietnam 

war and contributed to the rise of the Khmer Rouge,23 followed suit as it sought to forge 

an alliance with China so as to counter the Soviet influence.24  The two major world 

powers thus encouraged and assisted Thailand to provide arms and other supplies to the 

Khmer Rouge as it waged a border war against the Vietnamese and the regime it 

imposed on Cambodia.25   

 Although the US and China had extensive leverage at the UN as permanent 

members of the Security Council, they hardly had to expend efforts to galvanise the 

support of members states for the Khmer Rouge as ASEAN was already doing the 

diplomatic work.  ASEAN had viewed the Vietnamese invasion as a violation of the 

cardinal principles of the organisation, namely, non-interference with the sovereignty of 

states and settlement of disputes without resorting to the use of force.26  ASEAN states, 

which had also struggled with their own internal communist insurgencies, were wary of 

the alliance between the former Soviet Union and Vietnam and viewed the invasion of 

                                                 
22 Beachler, above n 2, 225; Lau, above n 18, 550; Alagappa, above n 18, 455. 
23 Kiernan, above n 1, 211-212; Alagappa, above n 18, 455. 
24 Beachler, above n 2, at 225 and 227-228; Benjamin A. Valentino, ‘Still Standing By: Why America and 
the International Community Fail to Prevent Genocide and Mass Killing’ (2003) 1(3) Perspectives on 
Politics 565 at  575. 
25 Shawcross, above n 7, 41; UN Report on Cambodia, above n 6, 11; Beachler, above n 2, 225. 
26 Joint Communiqué of the Thirteenth ASEAN Ministerial Meeting, Kuala Lumpur, Malaysia, 25 and 26 
June 1980, UN Doc A/35/328 (1980); Statement by H.E. Dr. Carlos P. Romulo, Chairman of the ASEAN 
Standing Committee and Minister for Foreign Affairs of the Philippines, New York City, 19 September 
1990, UN Doc A/35/469; Mely Caballero Anthony, ‘Regionalisation of Peace in Asia: Experiences and 
Prospects of ASEAN, ARF and UN Partnership’ (2003) 42 IDSS working paper at 18; Alagappa, above n 
18, 452. 
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Cambodia as part of their designs to spread communism southwards through Southeast 

Asia.27   

ASEAN had deftly linked Vietnam’s invasion of Cambodia with the Soviet 

invasion of Afghanistan, thereby creating a picture of the two allied communist states as 

dangerous aggressors.28  In what has often been seen as ASEAN’s “finest diplomatic 

hour”,29 ASEAN lobbied intensely at the UN and succeeded in retaining Cambodia’s 

UN seat for the Khmer Rouge,30 and securing condemnation for Vietnam’s invasion of 

Cambodia.  As a reward for its persistent diplomacy, ASEAN managed to secure ever-

increasing support from the General Assembly for the annual resolutions it had 

sponsored calling for the withdrawal of foreign forces from Cambodia.31  The first such 

resolution passed in 197932 received 91 affirmative votes, which increased to 124 by 

198933.  Predictably, China, US and ASEAN member states had cast affirmative votes 

for the annual resolutions. 

 The support of ASEAN, China and the US for the reinstatement of the Khmer 

Rouge to the leadership of Cambodia was particularly underhanded, as there was 

persuasive evidence from many independent sources of mass extermination taking place 

                                                 
27 Statement by H.E. Dr. Carlos P. Romulo, Chairman of the ASEAN Standing Committee and Minister 
for Foreign Affairs of the Philippines (New York City, 19 September 1990), UN Doc A/35/469; 
Watanabe Koji, Humanitarian Intervention: The Evolving Asian Debate (2003) at 120; Rodolfo C. 
Severino, ASEAN (2008) at 18 
28 Joint Communiqué of the Thirteenth ASEAN Ministerial Meeting (Kuala Lumpur, Malaysia, 25 and 26 
June 1980), UN Doc A/35/328 (1980); Justus M. van der Kroef, ‘ASEAN, Hanoi, and the Kampuchean 
Conflict: Between "Kuantan" and a "Third Alternative"’ (1981) 21(5) Asian Survey 515 at 531-532. 
29 Koji, above n 27, 120; Beeson, above n 20, 22. 
30UN Report on Cambodia, above n 6, 11; Alagappa, above n 18, 455. 
31 Alagappa, above n 18, 456.   
32 The Situation in Kampuchea, GA Res 34/22, UN GAOR, 34th sess, 67th plen mtg, UN Doc 
A/Res/34/22 (1979). 
33 The Situation in Kampuchea, GA Res 44/22, UN GAOR, 44th sess, 58th plen mtg, UN Doc 
A/Res/44/22 (1989). 
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in Cambodia while it was ongoing.  Several UN member states and international 

humanitarian organisations, such as Canada,34 the UK,35 Norway,36 Australia,37 

Amnesty International,38 the International Commission of Jurists,39 and the US itself,40 

had made submissions to the UN Commission on Human Rights in 1978.  They brought 

to the UN’s attention that refugees who fled Cambodia had alleged that horrific mass 

atrocities were being carried out there and requested that the UN investigate.  Refugees 

had spoken of the emptying of the cities without regard for the welfare of the people,41 

and summary executions of entire categories of persons, including soldiers and officials 

of the former Lon Nol regime, teachers, students, intellectuals, monks, “new people” 

who had lived in cities prior to the rise of the Khmer Rouge,42 which later proved to be 

true.  Even though the outside world had no conclusive physical evidence of the 

atrocities at the time, the grave nature of the allegations and the consistency of the 

statements by Cambodian refugees in different parts of the world ought to have at least 
                                                 
34 Submission from the Government of Canada under Commission on Human Rights decision 9 (XXXIV), 
UN Doc E/CN.4/Sub.2/414/Add.1 (1978); Further submission from the Government of Canada under 
Commission on Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.7 (1978). 
35 Submission from the Government of United Kingdom of Great Britain and Northern Ireland under 
Commission on Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.3 (1978). 
36 Submission from the Government of Norway under Commission on Human Rights decision 9 (XXXIV), 
UN Doc E/CN.4/Sub.2/414/Add.2 (1978). 
37 Submission from the Government of Australia under Commission on Human Rights decision 9 (XXXIV), 
UN Doc E/CN.4/Sub.2/414/Add.8 (1978). 
38 Submission from Amnesty International under Commission on Human Rights decision 9 (XXXIV), UN 
Doc E/CN.4/Sub.2/414/Add.5 (1978). 
39 Submission from the International Commission of Jurists under Commission on Human Rights decision 
9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.6 (1978). 
40 Submission from the Government of the United States of America under Commission on Human Rights 
decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.4 (1978). 
41 Submission from the Government of Canada under Commission on Human Rights decision 9 (XXXIV), 
UN Doc E/CN.4/Sub.2/414/Add.1 (1978); Submission from the International Commission of Jurists under 
Commission on Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.6 (1978); Submission 
from the Government of United Kingdom of Great Britain and Northern Ireland under Commission on 
Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.3 (1978). 
42 Further submission from the Government of Canada under Commission on Human Rights decision 9 
(XXXIV), UN Doc E/CN.4/Sub.2/414/Add.7 (1978); Submission from the International Commission of 
Jurists under Commission on Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.6 
(1978); Submission from the Government of United Kingdom of Great Britain and Northern Ireland under 
Commission on Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.3 (1978). 



From Non-Interference to Just Intervention    Mass Atrocities in Southeast Asia 
 

15 
 

merited a proper investigation into the matter.  Further, the refugees’ testimonies were 

corroborated to some extent by Khmer Rouge leaders’ official statements and 

propaganda broadcast on Radio Phnom Penh.43 

 In the face of such strong incriminating evidence against the Khmer Rouge, the 

UN ought to have brought its leaders to justice.  Instead, the UN continued to recognise 

the Khmer Rouge as the rightful leaders of Cambodia.44  The UN Commission on 

Human Rights also failed its humanitarian role miserably in Cambodia.  It was decided 

at its 34th session in 1978 that information concerning the Khmer Rouge would be 

gathered and considered at the following session.45  However, consideration of the 

materials collected was postponed until the 36th session in 1980,46 when the Commission 

condemned Vietnam’s invasion and occupation of Cambodia and said nothing of the 

atrocities committed by the Khmer Rouge.47  It was as if the changed political 

circumstances had meant that the wrongdoings of the Khmer Rouge were now 

immaterial. 

 

                                                 
43 Submission from the Government of United Kingdom of Great Britain and Northern Ireland under 
Commission on Human Rights decision 9 (XXXIV), UN Doc E/CN.4/Sub.2/414/Add.3 (1978). 
44UN Report on Cambodia, above n 6, 11. 
45 Commission on Human Rights, Report on the thirty-fourth session, 6 February - 10 March 1978, UN 
Doc E/CN.4/1292 (1978) at Chapter XXVI Section B Decision 9. 
46 Commission on Human Rights, Report on the thirty-fifth session, 12 February - 16 March 1978, UN 
Doc E/CN.4/1347 (1979). 
47 Commission on Human Rights, Report on the thirty-six session, 4 February - 14 March 1980, UN Doc 
E/CN.4/1408 (1980) at Decision 29(XXXVI). 
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II EAST TIMOR DURING THE INDONESIAN INVASION AND 

OCCUPATION 

 The 1974 Carnation Revolution that overthrew the Salazar-Caetano regime in 

Portugal was the catalyst for the decolonization of its overseas territories.48  While it 

was preoccupied with its internal problems, Portugal neglected to discharge its 

obligations as administrator of East Timor,49 particularly its responsibilities under 

Article 73 of the UN Charter50, relating to responsibilities of administrators of territories 

that have yet to attain a full measure of self-government.  It failed to provide East Timor 

with the security and assistance needed to complete the decolonization process, which 

enabled Indonesia to take advantage of the power vacuum in a defenceless East Timor.  

Indonesia invaded East Timor on 7 December 1975,51 declared it its 27th province on 17 

July 1976,52 and occupied the territory for the next 24 years.    

 Throughout its rule, Indonesian brutality on the East Timorese people was 

sustained and indiscriminate.53  The world took little notice of the plight of the East 

Timorese until international media present in the territory broadcast images of the Santa 

Cruz massacre of 12 November 1991, when students demonstrating peacefully in Dili 

were shot at by Indonesian forces, leaving about 200 dead.54  Even then, violations 

against the East Timorese continued unabated.  The number of East Timorese who died 

                                                 
48 Christie and Roy, above n 8, 143; Derrick Silove, ‘Conflict in East Timor: Genocide or Expansionist 
Occupation?’ (2000) 1(3) Human Rights Review 62 at 63; Inbaraj, above n 4, 27. 
49 CAVR, above n 2, 11, 48 and 53; Aarons and Domm, above n 5, 24. 
50 Charter of the United Nations, opened for signature on 26 June 1945, 1 UNTS XVI, art 73 (entered into 
force 24 October 1945) (‘UN Charter’). 
51 Inbaraj, above n 4, 43; Ian Martin, Self-Determination in East Timor: The United Nations, the Ballot, 
and International Intervention (2001) at 16. 
52 Christie and Roy, above n 8, 144. 
53 Aarons and Domm, above n 5, i. 
54 Martin, above n 51, 17; Aarons and Domm, above n 5, 66, 68 and 83; Inbaraj, above n 4, 88; Geoffrey 
Robinson, ‘If You Leave Us Here, We Will Die’ in Kira Brunner and Nicolaus Mills (eds), The New 
Killing Fields: Massacre and the Politics of Intervention (2002) 159 at 164; Silove, above n 48, 69. 
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as a result of killings, displacement and famine during the Indonesian invasion and 

occupation has commonly been cited as being around 200,000.55 

 The event that heralded a change in East Timor’s fortunes was the 1997 financial 

crisis.  It ignited widespread protests against the Suharto regime, which had enriched 

itself at the expense of the Indonesian people through decades of corruption.56  The fall 

of Suharto in May 1998 created a new environment for his successor, B.J. Habibie, to 

revisit the East Timor question.57  Habibie surprisingly stated in an interview with the 

BBC in June 1998 that he was prepared to grant East Timor autonomy,58 and announced 

in January 1999 that a ballot would be held in East Timor to determine its future.59 

 In the tripartite 5 May 1999 Agreements, Indonesia and Portugal tasked the UN 

to conduct a “popular consultation” in East Timor,60 in which the voters would be asked 

whether they accept a proposed “special autonomy” or reject it, leading to separation 

from Indonesia.61  On 11 June 1999, the UN Security Council passed Resolution 1246, 

                                                 
55 Martin, above n 51, 17; Aarons and Domm, above n 5, 32; Robinson, above n 54, 187; Erin 
Trowbridge, ‘Back Road Reckoning’ in Kira Brunner and Nicolaus Mills (eds), The New Killing Fields: 
Massacre and the Politics of Intervention (2002) 207 at 210-211; Christie and Roy, above n 8, 144; 
Silove, above n 48, 67; Joseph Nevins, ‘The Making of "Ground Zero" in East Timor in 1999: An 
Analysis of International Complicity in Indonesia's Crimes’ (2002) 42(4) Asian Survey 623 at 626; 
Inbaraj, above n 4, 68. 
56 Nicholas J. Wheeler and Tim Dunne, ‘East Timor and the New Humanitarian Interventionism’ (2001) 
77(4) International Affairs 805 at 811; Silove, above n 48, 62. 
57 Martin, above n 51, 18-19; Robinson, above n 54, 164-165; Wheeler and Dunne, above at n 56, 811; 
Silove, above n 48, 62. 
58 Martin, above n 51, 18-19 and 136; Robinson, above n 54, 164-165; Wheeler and Dunne, above n 56, 
811. 
59 Ian Martin and Alexander Mayer-Rieckh, ‘The United Nations and East Timor: From Self-
Determination to State-Building’ in Mely Caballero Anthony and Amitav Acharya (eds), UN Peace 
Operations and Asian Security (2005) 104 at 105. 
60 The 5 May Agreements, 5 May 1999, Indonesia-Portugal-The United Nations, Doc. S/1999/513 
(entered into force 5 May 1999), Annex I Article 1. 
61 The 5 May Agreements, 5 May 1999, Indonesia-Portugal-The United Nations, Doc. S/1999/513 
(entered into force 5 May 1999), Annex II Item B. Question. 
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mandating UNAMET (UN Mission in East Timor) to “organize and conduct” the 

ballot,62 while security would remain the responsibility of Indonesia, on its insistence.63 

 In the months prior to the referendum, pro-autonomy militias, aided and abetted 

by the Indonesian military and police,64 stepped up their campaign of violence in East 

Timor in a bid to terrorise voters into supporting the autonomy option.65  The results of 

the ballot, announced on 4 September 1999, showed that an overwhelming 78.5% had 

voted for independence.66  Pro-Indonesia forces then went on a violent rampage and 

carried out what looked to be a premeditated ‘scorched earth’ policy.67  About 70% of 

buildings in East Timor were burned and destroyed, around 400,000 were displaced,68 

and about 2,000 were killed.69 

 A ‘coalition of the willing’, INTERFET (International Force for East Timor), 

was urgently formed to intervene in East Timor while a UN force was being put 

together.70  The multinational force was headed by Australia and had a strong Asian 

presence, on Indonesia’s request.71  On 12 September 1999, Habibie announced that he 

                                                 
62 The Situation in Timor, SC Res 1246 (1999), UN SCOR, 4013th mtg, UN Doc S/RES/1246. 
63 Martin, above n 51, 32-33 and 80; The 5 May Agreements, 5 May 1999, Indonesia-Portugal-United 
Nations, Doc. S/1999/513 (entered into force 5 May 1999), Annex I Article 3, Annex II Item G. Security 
and Annex III para 1. 
64 Martin, above n 51, 25, 96, 124 and 125; Robinson, above n 54, 165; Trowbridge, above n 55, 208; 
Anthony, above n 26, 16-17; Christie and Roy, above n 8, 146; Silove, above n 48, 66; CAVR, above n 2, 
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65 Robinson, above n 54, 185 and 200; CAVR, above n 2, 70 and 85. 
66 Martin, above n 51, 11 and 138; Christie and Roy, above n 8, 146; Martin and Mayer-Rieckh, above n 
59, 109. 
67 Martin and Mayer-Rieckh, above n 59, 109; Robinson, above n 54, 159; Wheeler and Dunne, above n 
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68 Robinson, above n 54, 159. 
69 Nevins, above n 55, 623. 
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71 Martin and Mayer-Rieckh, above n 59, 109-110, Wheeler and Dunne, above n 56, 823. 
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had consented to the deployment of INTERFET in East Timor.72  The UN Security 

Council passed Resolution 1264 on 15 September 1999 under Chapter VII of the UN 

Charter, authorizing INTERFET to “restore peace and security in East Timor”.73  On 20 

September 1999, a mere 16 days after the announcement of ballot results that was 

followed by catastrophic violence, INTERFET established itself in Dili.74  It faced little 

resistance and did not lose any troops for the duration of its mission.75  It was replaced 

by UNTAET (UN Transitional Administration in East Timor) on 25 October 1999.76 

 Compared with their attitude towards the Khmer Rouge, Western states were far 

more pro-active in their support for the Suharto regime prior to 1999.  This was largely 

due to the fact that besides the alignment of their anti-communist political objectives, 

there was also much to gain economically through cooperation with Indonesia.77  

Indonesia was the world’s fourth most populous state.78  It was a lucrative source of 

cheap labour, provided a large export market and possessed a wealth of raw materials.79  

It thus also had significant political clout and was considered a leading member of 

ASEAN.  It was regarded as a leader in the resolution of regional issues, including the 

Cambodian problem and the Spratly Islands territorial disputes.80  Thus, major Western 

states such as the US, Australia, the UK and France provided considerable political, 

                                                 
72 Martin, above n 51, 112 and 138; The Situation in East Timor, SC Res 1264 (1999), UN SCOR, 4045th 
mtg, UN DOC S/RES/1264. 
73 The Situation in East Timor, SC Res 1264 (1999), UN SCOR, 4045th mtg, UN DOC S/RES/1264. 
74 Martin, above n 51, 104; Martin and Mayer-Rieckh, above n 59, 109-110  
75 Wheeler and Dunne, above n 56, 825. 
76 The Situation in East Timor, SC Res 1272 (1999), UN SCOR, 4057th mtg, UN DOC S/RES/1272. 
77 Robinson, above n 54, 162. 
78 Wheeler and Dunne, above n 56, 808-809. 
79 Wheeler and Dunne, above n 56, 808-810; Christie and Roy, above n 8, 143. 
80 Inbaraj, above n 4, 154-155. 
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economic and military support to Indonesia despite its invasion of East Timor and 

deprivation of the East Timorese people of their right to self-determination.   

 Based on the release of previously classified transcripts of the December 1975 

meeting between US and Indonesian leaders, the US not only had prior knowledge that 

Indonesia intended to invade East Timor, but had given it its blessing and promised to 

help deal with fallout from the invasion.  Indonesia had postponed its invasion of East 

Timor to 7 December 1975 at the request of the US so that then US President Gerald 

Ford and Secretary of State Henry Kissinger could visit Indonesia as scheduled on 6 

December 1975.81  Declassified transcripts from the meeting revealed that Ford had 

assured Suharto that if the invasion were to take place, “We will understand and will not 

press you on the issue.”82  Kissinger had added that, “Whatever you do…we will try to 

handle in the best way possible...If you have made plans, we will do our best to keep 

everyone quiet.”83  Kissinger had even suggested that Suharto legitimise Indonesia’s use 

of force in East Timor by using the pretext of self-defence against communist 

insurgency there by Fretilin and regional instability.84  

 The US had also provided considerable military aid to Indonesia during this 

time.85  The US State Department itself estimated that the US had supplied about 90% of 

the weapons used during the invasion.86  In 1976, just shortly after the invasion, Ford 

had asked the US Congress to double the previous amount of military aid to Indonesia to 

                                                 
81 Inbaraj, above n 4, VIII and 45-46; Silove, above n 48, 73; Aarons and Domm, above n 5, 27-28. 
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$46.1 million.87  US arms sales to Indonesia totalled $112 million for the 1978 fiscal 

year and increased to more than $500 million from 1981 to 1986.88  In the 1990s, US 

military sales to Indonesia remained robust, with more than 53% of its weaponry 

acquired from the US from 1992 to 1994.89   

 Australia had also contributed to Indonesia militarily through providing military 

training and weaponry,90 but its more significant complicit role in the East Timor 

situation was when it tried to give Indonesia’s invasion some semblance of legality.  In 

1978, Australia became the only Western state to give de jure recognition of Indonesia’s 

annexation of East Timor, in large part due to Australia’s desire to hasten the resolution 

of the Timor Gap boundary issues so as to enable the exploitation of the resources 

there.91  In 1989, Australia and Indonesia signed the Timor Gap Treaty for joint 

exploration of oil and minerals deposited in the continental shelf straddling East Timor 

and Australia.92  Shortly after the Dili massacre of 1991, Australia awarded 11 oil 

exploration contracts,93 pocketing approximately $31 million from the sale of 

exploration permits to oil companies.94  There was also strong evidence that the federal 

governments of both major political parties in Australia, including under former Prime 

Ministers Gough Whitlam and Malcolm Fraser, had not only been apprised of the 

                                                 
87 Aarons and Domm, above n 5, 27-28. 
88 Nevins, above n 55, 630-631. 
89 Ibid. 
90 CAVR, above n 2, 53; Robinson, above n 54, 164; Nevins, above n 55, 629. 
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atrocities in East Timor, but had assisted in covering up the violations and manipulating 

international opinion on the issue under its “Jakarta First” policy.95  It has been said that 

a major factor for Australia’s willingness to lead INTERFET in 1999 was the force of 

public opinion that Australia ought to do right by the East Timor people whom it had 

abandoned and betrayed in the past.96  

 The UK and France had also ignored Indonesian violations in East Timor by 

increasing aid, trade and military cooperation with Indonesia during the occupation.97  

Military equipment sold by France and the UK to Indonesia were used against the East 

Timorese.98  Notably, British Broncos and Hawk aircraft were used with ruthless 

effectiveness in counter-insurgency operations in East Timor.99  Economic relations 

between Indonesia and other Western states such as Canada and other European 

countries were strengthened in the period following the invasion.100 

 While members of the international community acted in their own self-interest 

and appeared to have condoned Indonesia’s invasion of East Timor, it seemed that the 

UN ought to have stepped in and defended the rights of the East Timorese.  However, it 

became clear that the UN could only be as effective as its most powerful members, 

particularly the permanent members of the Security Council, wanted it to be,101 and no 

action was taken to intervene on behalf of the East Timorese until things came to a head 

in 1999.  At the UN, resolutions were passed by the Security Council in 1975 and 
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1976,102 and by the General Assembly from 1975 to 1982,103 on the East Timor 

situation.  While the resolutions often stated member states’ support for the right of East 

Timor to self-determination,104 and at times deplored the Indonesian invasion of East 

Timor,105 no concrete actions were taken nor sanctions imposed, reducing the 

resolutions to mere rhetoric.106   

Support for these resolutions was also considerably weaker than for those against 

the Vietnamese invasion of Cambodia.  From a high of 72 affirmative votes for the 

initial 1975 General Assembly resolution, the final resolution in 1982 received only 50 

affirmative votes.  The disparity in international support for the Cambodian and East 

Timor issues was obvious, even though both involved use of force by one state against 

another, and the invasion of East Timor was arguably far less justifiable as it was wholly 

unprovoked.  It was also clear that voting on the resolutions was highly politicised, as in 

each of the 8 years that the East Timor issue was put to an annual vote in the General 
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Assembly, the US and Australia (except for Australia’s support of a resolution on the 

question once) had cast negative votes while the UK and France had abstained from 

voting.107  ASEAN members also voted along the lines of its alliance and cast mostly 

negative votes.  Singapore had surprisingly abstained from the initial 1975 vote, but 

followed it up subsequently with negative votes after Indonesia made its displeasure 

known.108 

  The UN was also ineffective in fending off attempts by its member states to foil 

its operations.  The US, which had established itself as being supportive of the Indonesia 

invasion of East Timor, had been pivotal in blocking any UN action on the matter.109  

Daniel Moynihan, the US ambassador to the UN during the Ford presidency, obviously 

took pride in rendering the UN useless in helping the East Timorese.  In his 

autobiography, he stated, “The [US] Department of State desired that the UN prove 

utterly ineffective in whatever measures it undertook.  The task was given to me, and I 

carried it forward with no inconsiderable success.”110  When the UN sent representatives 

to investigate the situation in East Timor, Australia thwarted their attempts to enter the 

territory by refusing to provide a plane, on grounds of safety.111  Australia also 

prevented UN representatives from establishing communication with Fretilin, by seizing 

the radio transmitter on the basis that it was an “unlicensed” operation.112   

 Part of the blame for the high death toll during the 1999 post-referendum 

violence ought to be borne by the UN, if not in handing the responsibility to maintain 

                                                 
107 CAVR, above n 2, 51 and 53. 
108 Inbaraj, above n 4, 51. 
109 Christie and Roy, above n 8, 143. 
110 Daniel Moynihan and Suzanne Weaver, A Dangerous Place (1978) at 247. 
111 Aarons and Domm, above n 5, 35. 
112 Aarons and Domm, above n 5, 36. 



From Non-Interference to Just Intervention    Mass Atrocities in Southeast Asia 
 

25 
 

security to Indonesia, then certainly in failing to make contingency plans for security 

arrangements in the event that the people of East Timor voted for independence.  The 

UN had mishandled the situation by trusting almost implicitly the Indonesian authorities 

to maintain security in East Timor regardless of the outcome and neglecting to provide 

for contingencies in the event that Indonesia failed to do so.  The 5 May 1999 

Agreements had placed the responsibility for keeping the peace before, during and after 

the vote solely in Indonesian hands.  It may have been unrealistic to expect Indonesia to 

accept an international peacekeeping force for East Timor, as to do so would likely have 

resulted in political suicide for Habibie, whose decision to allow the East Timor ballot in 

the first place was already highly unpopular amongst rival parties and military generals 

in Jakarta.113  Pushing too hard for an international peacekeeping force may thus have 

led Habibie to withdraw his offer for the ballot, the first opportunity for the East 

Timorese to determine their own destiny after 24 years of Indonesian occupation and a 

long history of being colonised.114     

However, it was imprudent of the UN to believe that Indonesia would carry out 

its stated security role in view of Indonesia’s woeful human rights record in East Timor 

and the foreboding signs in the run-up to the ballot as militias sought to intimidate 

voters with violence.115  The UN also ought to have taken into account the practical 

reality that large portions of the Indonesian military depended on the continued 

annexation of East Timor for their livelihoods,116 and viewed East Timor as a symbol of 

                                                 
113 Martin, above n 51, 33 and 122. 
114 Martin, above n 51, 121; Trowbridge, above n 55, 213. 
115 Simon Tay and Jesus P. Estanislao, ‘The Relevance of ASEAN: Crisis and Change’ in Simon Tay, 
Jesus P. Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 3 at 10; Nevins, above n 55, 636. 
116 Martin, above n 51, 84. 
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Indonesian unity.117  They were unlikely to peaceably accept a vote for independence.  

Despite these factors, the UN did not prepare a contingency force nor make early 

arrangements for a transitional authority in the event that the people of East Timor voted 

for independence.118  The UN had almost recklessly planned its mission in East Timor 

based on the best-case scenario.119  As the situation became increasingly deadly, 

UNAMET pulled out from East Timor despite promising to remain no matter the 

outcome of the vote.120  Australia had to step in to lead a multinational force into East 

Timor as there was no UN force ready to be deployed. 

 The UN has also been criticised for not postponing the vote when it looked like 

systematic attacks by pro-autonomy elements were imminent.  However, the UN did not 

suspend the ballot as it did not wish to risk missing out on this unexpected and golden 

opportunity for East Timorese to vote on their future.121  The East Timorese also 

appeared to be determined to seize this chance by risking their personal safety and 

turning out in large numbers to vote.122  However, perhaps the UN could have delayed 

its announcement of the results of the ballot, so as to allow the supporters of 

independence to gather their supplies and go into hiding until security was reinforced 

and the situation was stabilised.123 

 

                                                 
117 Wheeler and Dunne, above n 56, 824. 
118 Martin and Mayer-Rieckh, above n 59, 110 and 117. 
119 Martin, above n 51, 126. 
120 Martin, above n 51, 128; Robinson, above n 54, 160. 
121 Martin, above n 51, 50; Robinson, above n 54, 161. 
122 Martin, above n 51, 90 and 160; Robinson, above n 54, 171; Richard Lloyd Parry, ‘The Shark Cage’ in 
Kira Brunner and Nicolaus Mills (eds), The New Killing Fields: Massacre and the Politics of Intervention 
(2002) 185 at 191-192. 
123 Parry, above n 122, 193. 
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IV  CONCLUSION 

 In this chapter, I have argued that the history of mass killings in Southeast Asia, 

as demonstrated by the cases of Cambodia and East Timor, and the ensuing international 

inaction, support the case for ASEAN to develop a humanitarian intervention legal 

framework so as to provide the region with a mechanism to prevent or stop such 

atrocities should they arise again in the future.  As depicted above, in each case, the 

death toll was considerably high, and gross violations of fundamental human rights 

occurred, including systematic murder, torture and forcible transfer.  Although evidence 

of these atrocities was known to the international community, barring the intervention 

by the Vietnamese, which the international community vehemently opposed, no action 

was taken to intervene on behalf of the victims.  Key states, such as the US, Australia 

and China, by acting to further their strategic goals, had provided support to the 

perpetrators of the violations.  There is potential for such humanitarian crises to recur in 

Southeast Asia, given the continued instability in the region. The callousness of the 

Myanmar Government that blocked desperately needed aid to dying people in the 

immediate aftermath of the 2008 Cyclone Nargis, that same Government’s unabashed 

disdain for, and perpetual mistreatment of, its minority groups such as the Karens and 

Rohingyas, and rebel movements against the repressive Indonesian Government in 

Ambon, Aceh and West Papua are breeding grounds for state-sponsored violence.  In 

view of the terrible history of mass atrocities in the region and the potential for such 

egregious violations of human rights to recur, and the tendency for the major world 

powers to neglect crises in which they have no strategic interests, ASEAN should 
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develop a humanitarian intervention legal framework to safeguard the security of the 

people in its own region.  
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2 

ASEAN AND IMPEDIMENTS TO HUMANITARIAN INTERVENTION 

 

I INTRODUCTION 

In Chapter One, I have argued that the history of mass atrocities in Cambodia 

and East Timor and the failure of the international community to intervene on behalf of 

the victims indicate a need for the region to develop its own humanitarian intervention 

capability.  In this chapter, I propose that the best organisation to undertake the 

responsibility of developing and executing such a humanitarian intervention legal 

framework in Southeast Asia is the Association of Southeast Asian Nations (ASEAN).  I 

will first argue that ASEAN is the most appropriate organisation to deal with 

humanitarian intervention matters in Southeast Asia as regional security matters have 

been under its purview since its inception.  I will then continue to consider the factors 

that have purportedly been ASEAN’s obstacles to action over the years, including 

ASEAN’s overarching principle known as the “ASEAN Way”, ASEAN’s position on 

human rights as set out in the Asian values debate and ASEAN’s lack of resources and 

ability to act in most circumstances, as alleged by some ASEAN leaders and 

commentators.  I will consider whether these factors can be overcome so that ASEAN 

can develop a humanitarian intervention legal framework, and be willing and able to 

intervene on humanitarian grounds where necessary.  
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II ASEAN: A REGIONAL SECURITY ORGANISATION 

ASEAN was established on 8 August 1967 by its five founding members, 

namely, Indonesia, Malaysia, the Philippines, Singapore and Thailand.  Today, its 

members also include Brunei Darussalam, Vietnam, Cambodia, Lao PDR and Myanmar, 

thereby encompassing ten countries in Southeast Asia.  In early 2011, East Timor, which 

formally gained independence on 20 May 2002 and became the youngest state in 

Southeast Asia, applied to become a member of ASEAN.1  ASEAN is a multi-functional 

regional organisation in the sense that from the time of its founding, it has stated its aims 

and objectives as being in various spheres, including in the economic, political and 

social arenas.   

Although ASEAN’s constituent document, the Bangkok Declaration,2 stated its 

first aim as an economic one, it is commonly acknowledged by commentators and 

ASEAN’s leaders that the primary basis for the creation of ASEAN was regional 

security,3 which would render it a highly appropriate organisation to undertake 

humanitarian interventions in Southeast Asia.  A study of the circumstances in Southeast 

Asia at the time of ASEAN’s founding reveals that ASEAN was formed chiefly to 

counter security threats emanating from both outside ASEAN, posed by major 

communist powers such as China and the former Soviet Union, and within ASEAN, 

caused by rifts between the founding ASEAN countries.   

                                                 
1 Kate McGeown, East Timor Applies to Join ASEAN (4 March 2011) BBC News 
<http://www.bbc.co.uk/news/world-asia-pacific-12644608> at 23 October 2011. 
2 Declaration constituting an agreement establishing the Association of South East 
Asian Nations, opened for signature 8 August 1967, 1331 UNTS 235, art 1 (entered into force 8 August 
1967) (‘Bangkok Declaration’). 
3 Rodolfo C. Severino, ASEAN (2008) at 11-12; Jusuf Wanandi, ‘ASEAN’s Past and the Challenges 
Ahead: Aspects of Politics and Security’ in Simon Tay, Jesus P. Estanislao and Hadi Soesastro (eds), 
Reinventing ASEAN (2001) 25 at 25. 
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In terms of external threats, the matter of utmost concern to the founding 

ASEAN members was uncertainty as to what the outcome of the Vietnam War would 

be.4  At the time, communist North Vietnam was fighting with the backing of China and 

the former Soviet Union, major powers that were seeking to extend their influence to 

Southeast Asia.  The internal communist subversion faced by the founding ASEAN 

member states added to the seriousness of the communist threat.  Yet, as the war 

dragged on, the United States appeared increasingly likely to withdraw its troops, which 

were aiding the South Vietnamese, as it was sustaining heavy losses in the protracted 

war.5  There was thus great impetus for the five founding nations to form ASEAN and 

gather strength in numbers in their fight against communism. 

Another important external factor that led to the formation of ASEAN was 

decolonization and withdrawal of colonial forces from the region, which left a power 

vacuum in Southeast Asia while the new local governments were still consolidating their 

strengths.6  As the Cold War continued to gather momentum, the founding member 

states were validly concerned that either of the then superpowers could take away their 

newfound state independence.  This fear added further reason for the founding states to 

band together to safeguard their fledgling sovereignty. 

The founding ASEAN countries were embroiled in simmering disagreements 

and tensions involving territorial disputes were rife.7  Indonesia had just abandoned its 

four-year policy of Konfrontasi (confrontation), which had involved bombings, 

                                                 
4 Hadi Soesastro, ‘ASEAN in 2030: The Long View’ in Simon Tay, Jesus P. Estanislao and Hadi 
Soesastro (eds), Reinventing ASEAN (2001) 273; Wanandi, above n 3, 25. 
5 Wanandi, above n 3, 25. 
6 Severino, above n 3, 12; Soesastro, above n 4, 308. 
7 Severino, above n 3, 5. 
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incursions and other sabotages, against Malaysia and Singapore in 1966.  The 

Philippines disputed Malaysia’s inclusion of North Borneo in the Malaysian federation 

as Sabah in 1963, as it claims the area as its territory.  Singapore had just been expelled 

from the Federation of Malaya in 1965 amidst racial conflict.  Thus the prospects of 

outright war between the Southeast Asian states were very real. 

ASEAN was thus formed to provide a forum for the leaders of the founding 

nations to resolve their disputes through negotiation rather than the use of force.  The 

organisation also assisted in the founding countries in formally committing themselves 

to respecting each other’s territorial boundaries and sovereignty, thereby enhancing 

regional stability and enabling each nation to direct their energies and resources to 

nation-building instead.8 

In the decades since ASEAN’s founding, regional security continues to feature 

prominently on its agenda.  An ASEAN Security Community, intended to be a 

framework for enhanced cooperation amongst ASEAN member states on security 

issues, is to be established by 2020 under the Bali Concord II9 and remains part of 

ASEAN’s future plans as evidenced by its inclusion in the ASEAN Charter.10  ASEAN 

has also concluded a number of multilateral agreements and declarations pertaining to 

security issues,11 including the Zone of Peace, Freedom and Neutrality Declaration in 

                                                 
8 Ibid 3. 
9 Declaration of ASEAN Concord II, opened for signature 7 October 2003, 
<http://www.aseansec.org/15159.htm> at 7 December 2010 (‘Bali Concord II’). 
10 Charter of the Association of Southeast Asian Nations, opened for signature 20 November 2007, 
<http://www.aseansec.org/21069.pdf> at 7 December 2010, art 2(b) (entered into force 15 December 
2008) (‘ASEAN Charter’): "ASEAN and its Member States shall act in accordance with the following 
Principles: (b) shared commitment and collective responsibility in enhancing regional peace, security and 
prosperity." 
11 While these treaties are legally binding, the declarations do not have such legal force. 
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which ASEAN seeks for Southeast Asia to be non-aligned,12 the Treaty on the Southeast 

Asia Nuclear Weapon-Free Zone where its signatories undertook to remain nuclear-

free,13 and the Treaty of Amity and Cooperation in Southeast Asia under which its 

signatories agreed to resolve their disputes through peaceful means without resorting to 

the use of force.14  ASEAN also demonstrated that it was concerned with regional 

security when it established the ASEAN Regional Forum in 1993 with the stated aim of 

fostering dialogue on political and security issues of common interest.15  Although the 

forum’s participants currently include such major world powers as the US, the European 

Union, China, India and Australia, it is struggling to move beyond “confidence-

building” discussions to undertake more concrete measures dealing with current and 

potential conflicts.16 

ASEAN’s foremost founding objectives were political and security ones and it 

has continued to be preoccupied with regional security issues throughout its existence.  

It is clear that regional security comes under ASEAN’s purview, and that ASEAN is the 

appropriate and perhaps the only regional organisation that is suitable for carrying out 

humanitarian intervention where necessary to provide security to the people of 

Southeast Asia.  However, ASEAN has been reluctant to take on the role of peacekeeper 

                                                 
12 Zone of Peace, Freedom and Neutrality Declaration, opened for signature 27 November 1971, 
<http://www.aseansec.org/3641.htm> at 12 November 2009. 
13 Treaty on the Southeast Asia Nuclear Weapon-Free Zone, opened for signature 15 December 1995, 
1981 UNTS 129 (entered into force 27 March 1997). 
14 Treaty of Amity and Cooperation, opened for signature 24 February 1976, 1025 UNTS 297 (entered 
into force 15 July 1976). 
15 ASEAN Regional Forum, About Us (2005) 
<http://www.aseanregionalforum.org/AboutUs/tabid/57/Default.aspx> at 17 December 2010; Wanandi, 
above n 3, 28. 
16 Severino, above n 3, 28. 



From Non-Interference to Just Intervention            ASEAN and Impediments to Humanitarian Intervention 

 
 

34

and peace-builder in the region, not least due to its staunch adherence to its traditional 

modus operandi, which has been nicknamed the “ASEAN Way”. 

 

III IMPEDIMENT TO ACTION: “THE ASEAN WAY” 

 The “ASEAN Way” is an umbrella term that has been used to encapsulate 

ASEAN’s model of regional cooperation.  It is essentially marked by three features, 

namely, (i) non-interference in each other’s affairs whether by word or deed,17 (ii) 

decision-making by consensus rather than based on the terms of legally-binding 

agreements and (iii) limited institutionalization, so that most issues are negotiated by 

state representatives rather than determined by a central bureaucracy, that is delegated 

decision-making powers.18   

 ASEAN members have upheld the principle of non-interference in each 

other’s affairs as their cardinal rule of cooperation.  Despite ASEAN members’ 

reluctance to enter into legally-binding agreements in general, they have had no qualms 

about formalizing and reiterating their commitment to the principle of non-interference 

in their treaties and declarations. 

In the Treaty of Amity and Cooperation, at least the first 3 of the 6 principles 

endorsed by the parties relate directly to the principle of non-interference.  Article 2 of 

this treaty provides that member states, in conducting their relations with each other, are 

                                                 
17 The non-interference principle is also enshrined in Article 2(7) of the UN Charter.  See Charter of the 
United Nations, opened for signature on 26 June 1945, 1 UNTS XVI, art 2(7) (entered into force 24 
October 1945). 
18 Simon Tay and Jesus P. Estanislao, ‘The Relevance of ASEAN: Crisis and Change’ in Simon Tay, 
Jesus P. Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 3 at 9. 
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to be guided by “[m]utual respect for the independence, sovereignty, equality, territorial 

integrity and national identity of all nations”, “[t]he right of every State to lead its 

national existence free from external interference, subversion or coercion” and “[n]on-

interference in the internal affairs of one another”.19    

The principle of non-interference was also affirmed in ASEAN’s non-legally 

binding declarations, including in the Zone of Peace, Freedom and Neutrality 

Declaration, paragraph 1 of which provides that the parties shall exert efforts to secure 

the recognition of Southeast Asia as an area “free from any form or manner of 

interference by outside Powers”.20  Another declaration that restated ASEAN’s 

subscription to the non-interference principle at length was the 2003 Bali Concord II.21  

Its Preamble stated that the parties are determined to ensure their "security from external 

interference in any form or manner" and reaffirmed “the fundamental importance of 

adhering to the principle of non-interference”.  Under the heading of “ASEAN Security 

Community”, the declaration provided that ASEAN members “shall exercise their rights 

to lead their national existence free from outside interference in their internal affairs” 

and that the future ASEAN Security Community shall “uphold ASEAN’s principles of 

non-interference.” 

ASEAN also formalised its commitment to decision-making by consensus in the 

Bali Concord II, in which the parties agreed that the future ASEAN Security 

                                                 
19 Treaty of Amity and Cooperation, opened for signature 24 February 1976, 1025 UNTS 297, art 2 
(entered into force 15 July 1976). 
20 Zone of Peace, Freedom and Neutrality Declaration, opened for signature 27 November 1971 [para 1] 
<http://www.aseansec.org/3641.htm> at 12 November 2009. 
21 Bali Concord II, opened for signature 7 October 2003, <http://www.aseansec.org/15159.htm> at 7 
December 2010. 
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Community shall uphold “consensus-based decision-making”.22  ASEAN has also 

exhibited its aversion to institutionalization from the start as although it was founded in 

1967, it relied on ad hoc committees for coordination of its affairs and did not establish 

a central coordinating body until 1976.  When it did finally establish its secretariat, it 

was allocated limited staff, resources and power.23  Further, although the Treaty of 

Amity and Cooperation provided in its Article 14 for a High Council to be constituted to 

“take cognizance of the existence of disputes or situations likely to disturb regional 

peace and harmony,” such a body was never set up.24 

The three concepts of non-interference, consensus and limited 

institutionalization are interrelated and mutually-reinforcing.  For example, if a member 

deems a proposed policy to be potentially interfering with its leadership, it could refuse 

its consent, thereby preventing consensus from being reached and the policy from being 

carried out.  By not delegating any significant decision-making powers to a central 

institution means that all members’ consents must be obtained and that consensus must 

be achieved in order for any proposal to be carried out.  A toothless central body also 

ensures that it lacks the capacity to interfere in members’ affairs.  Thus, the three 

concepts form a cohesive ASEAN policy that essentially espouses inaction and has 

caused ASEAN to become an almost paralytic regional organisation. 

 It has been suggested that ASEAN tends to cling to the ASEAN Way as their 

previous experiences as colonized territories have led them to jealously guard their 

                                                 
22 Ibid. 
23 Tay and Estanislao, above n 18, 22; Mark Beeson, Institutions of the Asia-Pacific: ASEAN, APEC, and 
Beyond (2009) at 20. 
24 Mely Caballero Anthony, ‘Regionalisation of Peace in Asia: Experiences and Prospects of ASEAN, 
ARF and UN Partnership’ (2003) 42 IDSS working paper  at 7-8. 
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sovereignty,25 and because their leaders’ strong and centralised style of government 

abhors any attempts to question their individual authority.  It has also been said that the 

ASEAN Way is based on traditional and indigenous governing practices, which have 

been described in Bahasa Indonesia as musyawarah (consensus-finding) and mufakat 

(consultation), and which relies on good personal relationships between the leaders to 

settle disagreements.26  Another possible reason for the adoption of the ASEAN Way is 

the cultural aversion in Southeast Asia to ‘losing face’ and open confrontations.27   

 Commentators have suggested that ASEAN’s greatest achievement thus far has 

been maintaining the peace between its members.28  Indeed, even after the tumultuous 

relationships between the founding members had become less volatile, there remained 

unresolved matters of dispute and new thorny issues arose.  One of the most serious 

points of contention has been overlapping territorial claims in the South China Sea, 

which involved most of ASEAN’s members and a few countries outside of ASEAN.29  

In 1992, ASEAN concluded the ASEAN Declaration on the South China Sea, which 

exhorts its signatories to “resolve all sovereignty and jurisdictional issues pertaining to 

the South China Sea by peaceful means, without resort to force,” essentially reiterating 

the restrained approach adopted in the Treaty of Amity and Cooperation, which the 

                                                 
25 Watanabe Koji, ‘The Debate on Humanitarian Intervention’ in Watanabe Koji (ed), Humanitarian 
Intervention: The Evolving Asian Debate (2003) 11 at 12. 
26 Beeson, above n 23, 21. 
27 Ibid. 
28 Peter W. Preston, ‘Regional Linkages, National Politics and the Role of Identity’ in Hiro Katsumata and 
Tan See Seng (eds), People’s ASEAN and Government’s ASEAN (2007) 76 at 79; Wanandi, above n 3, 27; 
Beeson, above n 23, 17; Anthony, above n 24, 13. 
29 Nguyen Phuong Binh and Luan Thuy Duong, ‘Expectations and Experiences of the New Members: A 
Vietnamese Perspective’ in Simon Tay, Jesus P. Estanislao and Hadi Soesastro (eds), Reinventing ASEAN 
(2001) 185 at 187. 
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declaration also explicitly endorses.30  ASEAN’s approach to the South China Sea issue 

appears to have been successful in preventing the problem from escalating into open 

conflict.  Parties have either sought to resolve their claims in courts of law, such as 

Malaysia and Singapore which turned to the International Court of Justice to resolve 

their territorial dispute over Pulau Batu Putih (or Pedra Branca, in Portuguese),31 or have 

generally maintained the status quo peacefully. 

 However, it appears that the ASEAN Way is only useful where inaction or the 

maintenance of status quo is preferred, and is a serious impediment to dealing with 

problems which require active steps and cooperation to be undertaken.  Two of the most 

oft-cited examples of ASEAN incompetence in the recent past have been the 1997 Asian 

financial crisis and the “haze” problem whereby smoke and dust from forest fires 

burning in Indonesia drifted into Brunei, Malaysia and Singapore, which resulted in 

health hazards.32  As each of these events afflicted more than one ASEAN country, the 

potential for collective resolution of the problems was high, and the affected members 

had the incentive to cooperate to deal with these common problems.  In spite of this, 

ASEAN was unable to shake off its reliance on the ASEAN Way, and was unable to 

make adequate joint efforts to effectively resolve these issues,33 as evidenced by its 

members’ disparate approaches to tackling the financial crisis and continued recurrences 

of the haze problem.   

                                                 
30 ASEAN Declaration on the South China Sea, opened for signature 22 July 1992, 
<http://www.aseansec.org/1196.htm> at 7 December 2010. 
31 Sovereignty over Pedra Braca / Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia v. 
Singapore) (Judgement) [2008] ICJ Rep 12; See also Rodolfo C. Severino, ‘A Sense of Community for 
Southeast Asia’ in Hiro Katsumata and Tan  See Seng (eds), People’s ASEAN and Government’s ASEAN 
(2007) 17 at 20. 
32 Tay and Estanislao, above n 18, 3-4. 
33 Zakaria Haji Ahmad and Baladas  Ghoshal, ‘The Political Future of ASEAN after the Asian Crisis’ 
(1999) 75 International Affairs 759 at 760. 
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 There have been attempts within ASEAN to soften its hardline approach, 

particularly its non-interference principle.  In 1997, then Malaysian Deputy Prime 

Minister Anwar Ibrahim, had suggested the adoption of a “constructive involvement” 

approach, in response to the unjust events in Cambodia in which then First Prime 

Minister Prince Norodom Ranariddh, who had secured the highest number of votes in 

the 1993 elections but was made to share power with then Second Prime Minister Hun 

Sen, was ousted by Hun Sen in a bloody coup.34  This new approach was somewhat 

successful as it led ASEAN to temporarily delay Cambodia’s entry into ASEAN, which 

could be perceived as intervention into what is essentially a domestic situation.  

However, ASEAN’s action was not sufficient to restore Ranariddh to power. 

 There have also been other attempts to ease the rigidity of the non-interference 

principle.  In 1998, Thai Foreign Minister Surin Pitsuwan, the current Secretary-General 

of ASEAN,35 suggested the concept of “flexible engagement”, which was prompted by 

the contagion effects of the Asian Financial Crisis and was intended to “allow ASEAN 

to play a constructive role in preventing or resolving domestic issues with regional 

implications.”36  However, Thailand managed to secure only the Philippines’ support 

while the other ASEAN members were uncomfortable with relaxing the rule of non-

interference.37  Another opportunity to reform the non-interference principle came up 

when the Eminent Persons Group advising on the drafting of the ASEAN Charter called 

for the adoption of the principle of “calibrated non-intervention”, which called for 

ASEAN to “calibrate the traditional policy of non-intervention in areas where the 
                                                 
34 Anthony, above n 24, 15. 
35 Asean, Secretary-General of ASEAN <http://www.aseansec.org/SG.htm> at 23 October 2011. 
36 Anthony, above n 24, 16; Kenneth Christie and Denny Roy, The Politics of Human Rights in East Asia 
(2001) 179; Beeson, above n 23, 26-27. 
37 Christie and Roy, above n 36, 179. 
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common interest dictates closer cooperation."38  However, ASEAN implicitly rejected 

this idea when it produced the ASEAN Charter, which stated in its Preamble and Article 

2 that ASEAN shall continue to comply with the principle of non-interference.39 

 At present, it appears that ASEAN still adopts the ASEAN Way principles.  In 

the 2007 ASEAN Charter, the organisation’s constitution that establishes its “legal and 

institutional framework”,40 ASEAN continues to cling on to its policies of non-

interference and decision-making by consensus.  Express endorsement of these concepts 

can be found in the Preamble, which provides that the principles of non-interference and 

consensus are respected by the grouping, in Article 2, which states that ASEAN and its 

members shall act in accordance with the principle of "non-interference in the internal 

affairs of ASEAN Member States", and in Article 20, which provides that "[a]s a basic 

principle, decision-making in ASEAN shall be based on consultation and consensus."   

Substantively, the Charter also displays ASEAN’s continued recognition of the 

ASEAN Way principles.  For example, the Charter does not change the grouping’s 

current stance of preferring limited institutionalisation.  Although the Charter provides 

for the establishment of several bodies, such as the ASEAN Coordinating Council, 

ASEAN Community Councils and a Committee of Representatives, it has yet to show 

that these new bodies or even the existing ones will be accorded actual powers so that it 

can be said that ASEAN is embracing institutionalisation.  As one commentator put it, 

the Charter sets out a “combination of ‘hard’ and ‘soft’ law provisions.  The creation of 

                                                 
38 The Eminent Persons Group on the ASEAN Charter, Report of the Eminent Persons Group on the 
ASEAN Charter (2006) at 2-3 and 13. 
39 ASEAN Charter, opened for signature 20 November 2007 [art 2] <http://www.aseansec.org/21069.pdf> 
at 7 December 2010, (entered into force 30 December 2008). 
40 ASEAN Charter, opened for signature 20 November 2007 [Preamble] 
<http://www.aseansec.org/21069.pdf> at 7 December 2010, (entered into force 30 December 2008). 
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new structures may be said to be definitive hard provisions.  These are accompanied by 

many softer provisions, either setting out the tasks assigned to these structures in a 

relatively broad fashion, or leaving procedures or specific powers open-ended for 

subsequent determination.”41   

Another example is that the Charter continues to insist that decisions be made by 

consensus.  Under Article 20, the prima facie rule is that decisions shall be made by 

consensus, failing which the ASEAN Summit will make the determination.  As the 

ASEAN Summit essentially comprises all the ASEAN leaders, as defined in Article 7, it 

is hard to see, without any provision stating to the contrary, how else the Summit will 

come to a decision other than by consensus as well.  Indeed, the ASEAN Charter has so 

far only lent further support to critics who view ASEAN as being full of empty rhetoric.  

One commentator describes some of ASEAN’s actions and policies as being “mimetic” 

and simply an attempt to secure legitimacy for the organisation.42  The ASEAN Charter 

may be viewed as one instance of such mimetic behaviour, as it follows in the footsteps 

of other regional organisations, such as the African Union,43 Council of Europe,44 and 

Organisation of American States,45 which have also adopted their respective 

organisational constitutions.  

                                                 
41 Locknie Hsu, ‘The ASEAN Charter and a Legal Identity for ASEAN’ in ASEAN Studies Centre (ed), 
The ASEAN Community: Unblocking the Roadblocks (2008) 71 at 76. 
42  Hiro Katsumata, ‘Human Rights and Democracy: From Big Talk to Concrete Actions’ in Hiro 
Katsumata and Tan See Seng (eds), People’s ASEAN and Government’s ASEAN (2007) 33 at 37. 
43 Constitutive Act of the African Union, opened for signature 11 July 2000, 2158 UNTS 3, art 4 (entered 
into force 26 May 2001). 
44 Statute of the Council of Europe, opened for signature 5 May 1949, ETS No. 1 (entered into force 3 
August 1949). 
45 Charter of the Organization of American States, opened for signature 30 April 1948, 119 UNTS 3 
(entered into force 13 December 1951). 
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 Nevertheless, the ASEAN Way is an unsustainable policy if ASEAN is to be a 

relevant organisation and continue to exist.  This is because, firstly, as the pace of 

globalisation continues to increase, Southeast Asia, as with other parts of the world, 

faces more and more transboundary problems, such as transnational crime, terrorism, 

mass migration and environmental degradation,46 which can only be properly dealt with 

through cooperative efforts.  Secondly, with the ever-increasing dominance of China, 

ASEAN risks being overwhelmed or even superseded by China’s attempts to create and 

lead a competing regional organisation in Asia.47  In today’s world, where inter-state 

aggression seems to be more of a secondary threat, ASEAN is in real danger of 

becoming obsolete.  In the words of a veteran scholar on Southeast Asian politics, 

ASEAN’s ‘mere existence may be sufficient to provide a carpet for regional problems to 

be swept under it, but its continued existence is not assured.”48 

  

                                                 
46 Wanandi, above n 3, 30; Carolina G. Hernandez, ‘Challenges for Society and Politics’ in Simon Tay, 
Jesus P. Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 103 at 111; Kusuma Snitwongse 
and Suchit Bunbongkarn, ‘New Security Issues and Their Impact on ASEAN’ in Simon Tay, Jesus P. 
Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 148 at 149. 
47 Soesastro, above n 4, 309; Beeson, above n 23, 30. 
48 Soesastro, above n 4, 309. 
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IV THE ASIAN VALUES DEBATE: A LEGITIMATE FOIL TO 

INTERVENTION? 

The concept of “Asian values” appears to have been germinated by Lee Kuan 

Yew, largely credited as founder of modern Singapore, who espoused communitarian-

thinking, such as social discipline, as far back as 1962.49  Lee embraced a Confucian 

society that is highly paternalistic, hierarchical and communitarian.50  He popularised 

the term “Asian values” in the 1970s,51 and managed to garner the support of various 

Asian nations, including Malaysia, Indonesia and China, for his ideas,52 perhaps due to 

the necessity of gaining strength in numbers in order to gain political clout in the human 

rights debates.53  However, the Asian values debate only gained prominence in the 

1990s, when Asian states sought a way of repelling increasing criticism of their human 

rights records.54  The need to take a cultural relativist position on human rights has been 

the official position of Asian governments since 1993.  In the Bangkok Declaration of 

1993, Asian governments took the common stance that “[w]hile human rights are 

universal in nature, they must be considered in the context of a dynamic and evolving 

process of international norm-setting, bearing in mind the significance of national and 

regional particularities and various historical, cultural and religious backgrounds.”55 A 

few months later, ASEAN foreign ministers issued a joint statement which provided that 

                                                 
49 Michael D. Barr, ‘Lee Kuan Yew and the "Asian Values" Debate’ (2000) 24(3) Asian Studies Review 
309 at 315-316. 
50 Ibid 311. 
51 Randall Peerenboom, ‘Beyond Universalism and Relativism: The Evolving Debates about "Values in 
Asia”’ (2003) 14 Indiana International & Comparative Law Review 1 at 64-65. 
52 Barr, above n 49, 310. 
53 Peerenboom, above n 51, 65-66. 
54 Barr, above n 49, 313. 
55 Bangkok Declaration, A/CONF.157/ASRM/8 (1993) at para 8. 
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“[h]uman rights…should be…protected and promoted with due regard for specific 

cultural, social, economic and political circumstances.”56   

One of the key arguments of proponents of Asian values is that limiting human 

rights and democracy is beneficial to economic development.57  ASEAN member states 

were cited as examples that supported this assertion, as the economies of member states 

such as Singapore and Malaysia, whose governments eschew Western-style democracy, 

have far outpaced those that have adopted more liberal systems, such as Thailand and 

the Philippines.58  However, as Nobel Prize winner, Amartya Sen pointed out, this 

correlation between political liberty and economic development was drawn on the basis 

of very selective and limited data and was not supported by systematic empirical data.59  

Instead, studies have linked economic performance to policies that create an 

economically-friendly environment, such as openness to competition, a high level of 

literacy and successful land reforms.60  Rather than harm the economic well-being of the 

people, in Sen’s landmark study on poverty and famines,61 he demonstrated that political 

and civil rights enabled people to draw attention to human suffering and put pressure on 

the government to take action, thereby averting famines.62  Sen’s study found that no 

significant famine has ever taken place in a democratic country with a relatively free 

                                                 
56 Christie and Roy, above n 36, 1. 
57 Barr, above n 49, 312-313; Christie and Roy, above n 36, 136; Peerenboom, above n 51, 64-65. 49 
58 Christie and Roy, above n 36, 159. 
59 Amartya Sen, ‘Human Rights and Asian Values’ (1997) New Republic 217(2/3) at 33-40; Amartya Sen, 
‘Democracy as a Universal Value’ (1999) Journal of Democracy 10(3) at 3-17. 
60 Ibid. 
61 Amartya Sen, Poverty and Famines: An Essay on Entitlement and Deprivation (1981). 
62 Sen, above n 59. 
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press.63  Contrary to the precepts of Asian values, the correlation between democracy 

and development may instead be a positive one. 

Regardless of the legitimacy of the concept of Asian values, it should not prevent 

ASEAN from intervening to stop gross violations of human rights.  This is because there 

is a limited core of universal human rights, taking the form of jus cogens from which no 

derogation is permitted,64 that cannot be breached, even if a cultural relativist approach 

was adopted.  Such rights would exclude such mass atrocities as genocide and crimes 

against humanity, which no one would claim as part of their cultural heritage or claim to 

be justifiable.65   Myanmar’s leader, Than Shwe, has used cultural relativism as a tool to 

deflect criticisms of its atrocious human rights record when he said, “The Western 

countries’ human rights and standards of democracy cannot be the same as our Asian 

standards.  We must choose the human rights standard and the democratic path 

compatible with the tradition of our country and people.”66  ASEAN must set a 

minimum Southeast Asian standard of human rights so that tyrannical leaders cannot 

abuse and render nonsensical the regional human rights rules and practices, and 

embarrass and undermine the legitimacy of ASEAN. 

 

                                                 
63 Ibid. 
64 Under Article 53 of the Vienna Convention, a peremptory norm of international law or jus cogens is a 
norm accepted and recognised by the international community as a 'norm from which no derogation is 
permitted and which can be modified only by a subsequent norm of a general international law having the 
same character.’ Vienna Convention on the Law of Treaties, opened for signature on 23 May 1969, 1155 
UNTS 331, art 53 (entered into force 27 January 1980). 
65 Ban Ki-Moon, Report of the Secretary General, Implementing the Responsibility to Protect, UN Doc 
A/63/677 (2009) at 12.  Article 6(1) of the International Covenant on Civil and Political Rights (ICCPR) 
provides: "Every human being has the inherent right to life."  Under Article 4(2) of the ICCPR, no 
derogation can be made by States Parties in time of public emergency to, among other human rights, the 
right to life.  See International Covenant on Civil and Political Rights, opened for signature on 16 
December 1966, 999 UNTS 171, art 6(1) and 4(2) (entered into force 23 March 1976). 
66 Quoted in Christie and Roy, above n 36, 99. 
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V LACK OF CAPACITY TO INTERVENE: AN EXCUSE FOR INACTION? 

 The common view of many ASEAN leaders and commentators for the lack of 

intervention by ASEAN members in each other’s affairs is that ASEAN lacks the 

capacity to do so.  It is true that ASEAN has limited influence in matters that have wider 

regional or global implications, such as the Asian economic crisis, which although 

originated in Southeast Asia, also had a spillover effect on Japan, South Korea, Taiwan 

and other economies.67  Another example would be international relations with Vietnam 

in the 1970s, when ASEAN’s successful objection to Vietnam’s invasion of Cambodia 

was likely to have been made possible only by support from the major powers.68  

However, for matters that are strictly or primarily regional in nature, it is less obvious as 

to whether ASEAN lacks the capacity or merely the political will to intervene where 

necessary.   

 For situations that require urgent military intervention, many of the ASEAN 

members would appear to have the military capability and resources to contribute to 

peacekeeping forces, based on their military spending.  According to the Stockholm 

International Peace Research Institute (SIPRI),69 between 2005 and 2009, arms imports 

increased by 84 per cent for Indonesia, 146 per cent for Singapore and 722 per cent for 

Malaysia, compared with the previous five years.70  The total military expenditure of the 

                                                 
67 Tay and Estanislao, above n 18, 10. 
68 Beeson, above n 23, 22.  See Chapter Two for a discussion of the support of China and the US for the 
Khmer Rouge regime.  
69 Stockholm International Peace Research Institute, SIPRI Military Expenditure Database 2010 
<http://milexdata.sipri.org> at 27 January 2011. 
70 Kathrin Hille and Tim Johnston, SE Asia Arms Purchases Fuel Fears of Clashes (14 March 2010) 
Financial Times <http://www.ft.com/cms/s/0/791345cc-2f9c-11df-9153-
00144feabdc0.html#axzz1Bjx6Whhc> at 24 January 2011; Andrew Marshall, Military Maneuvers (27 
September 2010) TIME <http://www.time.com/time/magazine/article/0,9171,2019534,00.html> at 24 
January 2011; Richard Weitz, Global Insights: China's Military Buildup Stokes Regional Arms Race (16 
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leading ASEAN states for 2009 was about $4.9 billion for Indonesia, $4.1 billion for 

Malaysia, $1.4 billion for the Philippines, $8.0 billion for Singapore, $4.9 billion for 

Thailand and $2.1 billion for Vietnam.71  Singapore's massive arms imports have 

enabled it to become the first Southeast Asian state to rank as one of the top 10 arms 

importers in the world since the end of the Vietnam War in 1975.72  Analysts believe 

that the significant rise in arms purchases by Southeast Asian states is fuelled by China's 

own intensive military buildup and claims in the resource-rich South China Sea.73  

Despite the high military expenditure of most of the ASEAN states, the organisation 

often fails to intervene in emergency situations in Southeast Asia, indicating that its 

failure to intervene was more likely due to the organisation’s lack of political will.  For 

instance, when massive killings were perpetrated by Indonesian-military supported 

militias in East Timor following the 1999 referendum, ASEAN did not initiate any aid 

for the East Timorese, perhaps due to the close relationship of ASEAN leaders with 

Indonesia’s senior government officials, such as its veteran foreign minister, Ali Alatas, 

cultivated over years of “confidence-building” summits.  

 While it is true that at present, ASEAN has not made any concerted effort to 

develop a peacekeeping force, that does not mean that if it did try, it would not be able 

                                                                                                                                             
March 2010) World Politics Review <http://www.worldpoliticsreview.com/articles/print/5283> at 24 
January 2011. 
71 Stockholm International Peace Research Institute, SIPRI Military Expenditure Database 2010 
<http://milexdata.sipri.org> at 27 January 2011. 
72 Richard Weitz, Global Insights: China's Military Buildup Stokes Regional Arms Race (16 March 2010) 
World Politics Review <http://www.worldpoliticsreview.com/articles/print/5283> at 24 January 2011. 
73 Kathrin Hille and Tim Johnston, SE Asia Arms Purchases Fuel Fears of Clashes (14 March 2010) 
Financial Times <http://www.ft.com/cms/s/0/791345cc-2f9c-11df-9153-
00144feabdc0.html#axzz1Bjx6Whhc> at 24 January 2011; Andrew Marshall, Military Maneuvers (27 
September 2010) TIME <http://www.time.com/time/magazine/article/0,9171,2019534,00.html> at 24 
January 2011; Richard Weitz, Global Insights: China's Military Buildup Stokes Regional Arms Race (16 
March 2010) World Politics Review <http://www.worldpoliticsreview.com/articles/print/5283> at 24 
January 2011. 
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to do so.  While ASEAN members (except for Indonesia) have sent a limited number of 

troops to engage in international peacekeeping, their experience participating in 

international peacekeeping can help it develop a regional peacekeeping force.  As of 30 

September 2009, Brunei, Cambodia, Indonesia, Malaysia, the Philippines, Singapore 

and Thailand were contributors to the UN peacekeeping forces in various parts of the 

world.74  The Philippines, Singapore, Malaysia and Thailand had also contributed to the 

Australian-led international force for East Timor (INTERFET) and the UN Transitional 

Administration in East Timor (UNTAET) in 1999.75  ASEAN members, including 

Singapore and Malaysia and the affected members, Indonesia and Thailand, also have 

experience in delivering large-scale humanitarian aid in times of major natural disasters, 

such as during the 2004 Indian Ocean Tsunami, including to the worst-affected parts of 

Southeast Asia such as Aceh in Indonesia and the Phuket area in Thailand.76   

 Further evidence of ASEAN’s chronic lack of political will when it comes to 

dealing with problems deemed “internal” to their member states is that even though 

intervention may take the less resource-intensive form of diplomatic pressure, ASEAN 

remains inert.  For instance, time and time again, ASEAN has bowed to the tyrannical 

will of the Myanmar junta, such as when, amidst the violent crackdown on peaceful 

protests on monks and other civilians in 1997, ASEAN admitted Myanmar as a member, 

opposed economic sanctions by members of the international community against 

Myanmar, 77 and withdrew its invitation to Ibrahim Gambari, UN’s special envoy to 

                                                 
74 United Nations, Monthly Summary of Contributions (Police, Military Observers and Troops) (2009) 
<http://www.un.org/Depts/dpko/dpko/contributors/2009/sept09_1.pdf> at 7 December 2010. 
75 Anthony, above n 24, 17. 
76 'Tsunami Recovery Could Take 10 Years, Will Cost Billions', Environment News Service (Washington 
D.C.), 7 January 2005. 
77 Severino, above n 3, 24. 
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Myanmar, to brief the 13th ASEAN Summit, following protests by Myanmar’s leaders,78  

However, while ASEAN’s lack of action may have served the region well at the time of 

its founding, as no action is better than aggressive action, its passiveness has given it a 

reputation of being a mere “talk-shop”.79  Even if ASEAN continues to survive as an 

organisation that does not accomplish very much, it may simply be a waste of time and 

effort which can be put to much better use elsewhere. 

 

VI CONCLUSION 

 In this chapter, I have sought to illustrate that ASEAN is the most appropriate 

regional organisation to develop and invoke a humanitarian intervention legal 

framework to protect the people of Southeast Asia from mass atrocities.  Firstly, I have 

argued that as security issues involving Southeast Asia have been under the purview of 

ASEAN since the time it was founded, and as it continues to address regional security 

through its treaties and dialogues, humanitarian intervention matters would suitably be 

dealt with by ASEAN as well.  Secondly, I have suggested that while the “ASEAN 

Way” is entrenched in the culture of the organisation, with the increasing transboundary 

threats, such as terrorism and environmental degradation, and competing attempts at 

Asian regionalism headed by a rising China, it is inevitable that ASEAN will soften or 

discard the “ASEAN Way” policies so as to ensure the continued survival of the 

organisation.  Thirdly, while a number of ASEAN states, including Singapore and 

Malaysia, have espoused the concept of Asian values, I have asserted that the Asian 
                                                 
78 Mely Caballero-Anthony, ‘The ASEAN Charter: Making Sense out of Mixed Responses’ in ASEAN 
Studies Centre (ed), The ASEAN Community: Unblocking the Roadblocks (2008) 84 at 88. 
79 Anthony, above n 24, 15. 
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values approach to human rights is not opposed to the doctrine of humanitarian 

intervention.  This is because the doctrine seeks to protect people against widespread 

violation of the most fundamental human rights, such as loss of the right to life through 

genocide and crimes against humanity,80 which no culture would claim to be part of 

their cultural heritage.  Fourthly, I have argued that ASEAN has the capacity to 

undertake humanitarian intervention where the need arises, given the region’s 

considerable military spending and experience in peacekeeping missions and operations 

to deliver humanitarian aid.  In view of all these reasons, ASEAN would appear to be a 

suitable organisation to develop a humanitarian intervention legal framework for the 

region and to undertake humanitarian intervention missions to deal with mass atrocities 

in Southeast Asia.   

                                                 
80 The doctrine of humanitarian intervention is defined and discussed in Chapter Three. 
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3 

THE CURRENT LEGAL STATUS OF HUMANITARIAN 

INTERVENTION 

 

I INTRODUCTION 

The law on humanitarian intervention is one of the most controversial aspects of 

international law.  It has been and continues to be the subject of fervent debate and has 

even spawned rivalries amongst eminent international law figures, such as Ian Brownlie 

and Richard Lillich,1 and Bruno Simma and Antonio Cassese.2  One of the key reasons 

that humanitarian intervention has such a polarising effect is that there is an opposing 

tension between two righteous goals: state sovereignty and human rights.  Those who 

view the safeguarding of state sovereignty as being paramount to preventing wars, seek 

to restrict the legal threat or use of force by states to limited situations that do not 

include humanitarian intervention.  On the other hand, proponents of humanitarian 

intervention view force as a legitimate and even necessary response to certain serious 

human rights violations.  This tension has not been resolved by the United Nations, and 

is reflected in the first two limbs of the Preamble to its Charter.3   

                                                 
1 John Norton Moore (ed), Law and Civil War in the Modern World (1974) at 217 and 229. 
2Bruno Simma, ‘NATO, the UN and the Use of Force: Legal Aspects’ (1999) 10(1) European Journal of 
International Law 1; Antonio Cassese, ‘Ex iniuria ius oritur: Are We Moving towards International 
Legitimation of Forcible Humanitarian Countermeasures in the World Community?’ (1999) 10(1) 
European Journal of International Law 23. 
3 Charter of the United Nations, opened for signature on 26 June 1945, 1 UNTS XVI, Preamble (entered 
into force 24 October 1945) (‘UN Charter’): “We the peoples of the United Nations determined to save 
succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to 
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As the success or failure of the pursuit of either aim can put millions of lives at 

stake, the subject of humanitarian intervention is naturally an emotionally-charged one.  

According to Oscar Schachter, the argument for humanitarian intervention has "a 

powerful emotional appeal,"4 especially in face of large-scale brutalities.  One of the 

leading champions of humanitarian intervention, Michael Reisman, declared himself 

“bewildered” by what seemed to be a cold, technical discussion on humanitarian 

intervention in 1973.5  In a poignant comment, he said, “When human beings are killed 

in another part of the globe, it upsets me very much and I want to do something about it.  

I am interested in fashioning an instrument in international law for mitigating these 

horrors…”6  Lillich had also written an impassioned “plea for constructive alternatives”7 

from writers who oppose the threat or use of force to curb serious human rights 

violations where approval for such action cannot be obtained from the United Nations 

(UN) Security Council. 

However, it is not merely supporters of humanitarian intervention who get their 

emotions stirred by this topic.  Their views have come under intense criticism from 

opponents of the doctrine such as Dean Acheson, who in his “mighty blast”8 had termed 

them as arrogant international lawyers, who “would impose upon states in the name of 

law their own subjective conceptions of justice.”9  Further, emotion does not necessarily 

                                                                                                                                             
mankind, and to reaffirm faith in fundamental human rights, in the dignity and worth of the human 
person…” 
4 Oscar Schachter, ‘The Right of States to Use Armed Force’ (1984) 82(6) Michigan Law Review 1620 at 
1629. 
5 Richard B. Lillich (ed), Humanitarian Intervention and the United Nations (1973). 
6 Ibid 17-18. 
7 Richard B. Lillich, ‘Humanitarian Intervention: A Reply to Dr. Brownlie and a Plea for Constructive 
Alternatives’ in John Norton Moore (ed), Law and Civil War in the Modern World (1974) 229. 
8 Charles Burton Marshall, ‘Comment’ (1968) 3(2) International Lawyer 435 at 435. 
9 Dean Acheson, ‘The Arrogance of International Lawyers’ (1967) 2(4) International Lawyer 591 at 592. 
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equate with irrationality.  While pro-humanitarian intervention writers may have been 

moved by the plight of victims of egregious and widespread human rights violations and 

pushed for a less restrictive reading of the UN Charter, their views are no less rational 

than those who espouse strict adherence to the four corners of the Charter despite grave 

questions as to its effectiveness. 

In this chapter, I will consider the legal issues involving the use of force that the 

Association of Southeast Asian Nations (ASEAN) may face when creating a 

humanitarian intervention legal framework that permits armed intervention in extreme 

cases of human rights atrocities.  I will begin by defining the doctrine of humanitarian 

intervention and explore how it has evolved from its classical origins to its present form.  

I will then consider whether the doctrine, in permitting armed humanitarian 

interventions, is in violation of the prohibition on the use of force under Article 2(4) of 

the UN Charter.  If the doctrine violates the Article 2(4) prohibition, I will assess 

whether the doctrine exists as a customary international law rule or a peremptory norm 

of international law so as to permit armed unilateral humanitarian interventions.  Should 

my analysis indicate that the doctrine of humanitarian intervention is unable to 

overcome the Article 2(4) prohibition, I will consider the prospects for the doctrine to 

emerge as a new international legal norm that is capable of existing alongside the UN 

Charter.  If the doctrine of humanitarian intervention is recognised as a peremptory 

norm of international law, ASEAN ought to be able to formulate a legal framework that 

permits it to undertake armed humanitarian interventions without having to obtain the 

UN Security Council’s authorisation, as required under Article 53 of the UN Charter.     
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II THE DOCTRINE OF HUMANITARIAN INTERVENTION 

A Definition of the ‘Doctrine of Humanitarian Intervention’ 

Numerous publicists have attempted to define ‘humanitarian intervention’ over 

the years.  A general definition of humanitarian intervention can be given as action 

taken by one or more intervening states against a target state with the protection of the 

basic human rights of the people within the target state as its sole or primary 

objective.10  This definition can be elaborated as follows: 

• The ‘action’ is commonly taken to involve the threat or use of armed force,11 as 

action short of armed force has been referred to as ‘dictatorial interference’12 

rather than ‘intervention.’13   

• Humanitarian intervention can be carried out by one or more intervening states.  

Intervention is ‘unilateral’ where it is not authorised by the UN Security Council, 

and ‘collective’ where such authorisation is given.14  Thus, the unilateral or 

collective nature of humanitarian intervention does not depend on the number of 

states carrying out the intervention, but on whether the requisite authorisation 

has been procured.  This part of my paper discusses the controversy of the 

legality of armed unilateral humanitarian intervention, thus the term 

                                                 
10 This definition is similar to Dixon’s basic definition in Martin Dixon, Textbook on International Law 
(2007) at 324: “Under the ‘doctrine’ of humanitarian intervention it is alleged that one state (State A) may 
use force in the territory of another state (State B) in order to protect the human rights of individuals in 
State B, usually being nationals of State B.” 
11 Ian Brownlie, ‘Humanitarian Intervention’ in John Norton Moore (ed), Law and Civil War in the 
Modern World (1974) 217 at 217; Ellery C. Stowell, Intervention in International Law (1921) at 58. 
12 Hersch Lauterpacht (ed), Oppenheim, International Law: A Treatise (8th ed, 1955) at 305. 
13 Schachter, above n 4, 1624-1625. 
14 Jean-Pierre L. Fonteyne, ‘The Customary International Law Doctrine of Humanitarian Intervention: Its 
Current Validity Under the UN Charter’ (1973) 4 California Western International Law Journal 203 at 
203; Dixon, above n 10, 309. 
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‘humanitarian intervention’ in this part of my paper refers to this type of 

intervention. 

• Humanitarian intervention is carried out against the will of the government of 

the target State.  Where that government has given its consent for the use of 

force in its territory, such use of force is legitimate and is not considered to be 

intervention.15 

• While some writers did not address whether the human rights violation must 

already have commenced before humanitarian intervention can be carried out, 

the better view would be that an imminent threat of such violation is sufficient to 

trigger intervention,16 so as to enable the doctrine to meet its objective, which is 

to protect basic human rights.17 

• However, the violations in question must be egregious in order to justify 

intervention.  It should generally involve widespread death or suffering of the 

population, and has been described as conduct that ‘shock[s] the conscience of 

mankind.’18  The rationale for humanitarian intervention is that the government 

of the target state has ‘exceeded the limits of its sovereign authority’ by acting in 

                                                 
15 Brownlie, above n 11, 227; Simon Chesterman, Just War or Just Peace? : Humanitarian Intervention 
and International Law (2001) at 159; Dixon, above n 10, 319-320. 
16 John Norton Moore, ‘The Control of Foreign Intervention in Internal Conflict’ (1969) 9(2) Virginia 
Journal of International Law 205 at 264 and Richard B. Lillich, ‘Forcible Self-Help by States to Protect 
Human Rights’ (1967) 53 Iowa Law Review 325 at 347-351 cited in Ian Brownlie, ‘Thoughts on Kind-
Hearted Gunmen’ in Richard B. Lillich (ed), Humanitarian Intervention and the United Nations (1973) 
139 at 139. 
17 Brownlie, above n 11, 217. 
18 John P. Humphrey, ‘Foreword’ in Richard B. Lillich (ed), Humanitarian Intervention and the United 
Nations (1973) vii at vii; Hersch Lauterpacht, International Law and Human Rights (1950) cited in 
Lillich, above n 16, 332; Richard B. Lillich, ‘Forcible Self-help under International Law’ (1980) 62 US 
Naval War College, International Law Studies 129 at 134. 
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a persistently abusive manner,19 or being unable to curb such behaviour 

committed by others, thereby justifying the temporary infringement of its 

sovereignty in order to put a stop to the grave human rights violations. 

• The victims of violations within the target state need not be nationals of the 

intervening state, and can be nationals of either the target state or a third state.20 

• In accordance with the objectives of humanitarian intervention, essential features 

of humanitarian intervention are that it is temporary – the action should cease as 

soon as the threat of imminent violation of fundamental human rights is over; 

and proportional – the force applied should match the magnitude of the 

violations; and that it does not result in the annexation of the territory of the 

target state. 21 

B Evolution of the Doctrine of Humanitarian Intervention 

According to Michael Reisman, the doctrine of humanitarian intervention and its 

applicability to all of mankind without heed to geographical boundaries are derived 

from ‘a long tradition of natural law and secular values’22 and originated from the 

‘classical fathers of international law.’23  Hugo Grotius, widely regarded as the father of 

international law, is also considered to be an early founder of the doctrine.  In an oft-

cited passage, he wrote:  

                                                 
19 Stowell, above n 11, 58. 
20 Lillich, above n 18, 134. 
21 Brownlie, above n 16, 139. 
22 Michael Reisman, ‘Humanitarian Intervention to Protect the Ibos’ in Richard B. Lillich (ed), 
Humanitarian Intervention and the United Nations (1973) 167 at 168. 
23 Tom J. Farer, ‘Humanitarian Intervention: The View from Charlottesville’ in Richard B. Lillich (ed), 
Humanitarian Intervention and the United Nations (1973) 149 at 150. 
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There is also another question, whether a war for the subjects of another be just, 

for the purpose of defending them from injuries by their ruler.  Certainly it is 

undoubted that ever since civil societies were formed, the ruler of each claimed 

some especial right over his own subjects.  But the case is different if the wrong 

be manifest.  If a tyrant like Busiris, Phalaris, Diomede of Thrace, practises 

atrocities towards his subjects, which no just man can approve, the right of 

human social connection is not cut off in such a case.24 

Another early international law theorist, Emmerich de Vattel, was concerned that the 

broad scope of Grotius’ conception of the right would render it susceptible to abuse.  He 

asked, “[D]id not Grotius perceive that in spite of all the precautions added in the 

following paragraphs, his view opens the door to all the passions of zealots and fanatics 

and gives to ambitious men pretexts without number?”25  However, he approved of the 

application of the doctrine where the citizens of a state had risen up in revolt against 

their ruler:26 

 [I]f a prince, attacking the fundamental laws, gives his people a legitimate reason 

to resist him, if tyranny becomes so unbearable as to cause the Nation to rise, any 

foreign power is entitled to help an oppressed people that has requested its 

assistance.27 

                                                 
24Hugo Grotius, De Jure Belli Et Pacis Libri Tres (1646) cited in Stowell, above n 11, 56-57 and 
Fonteyne, above n 14, 214. 
25 Emmerich de Vattel, The Law of Nations or the Principles of Natural Law: Applied to the Conduct and 
to the Affairs of Nations and of Sovereigns (1758) cited in Chesterman, above n 15, 17-19. 
26 Chesterman, above n 15, 17-19. 
27 Vattel, above n 25 cited in Fonteyne, above n 14, 215. 
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Many respected publicists writing on the subject in the nineteenth century had also 

endorsed the doctrine of humanitarian intervention.  Even Ian Brownlie, who is a 

staunch opponent of the doctrine, admitted that, “By the end of the nineteenth century 

the majority of publicists admitted that a right of humanitarian intervention existed.”28  

Writers in the nineteenth century who supported a right of humanitarian intervention 

have been cited as Wheaton, Heiberg, Woolsey, Bluntschli, Westlake, Rougier, Arntz, 

Winfield, de Martens, Fiore, de Lapradelle, Hall and 'many others'.29  In the early 

twentieth century, leading jurists such as Stowell30 and Borchard31 continued to regard 

humanitarian intervention as a legal right. 

 However, following the adoption of the Charter of the United Nations, serious 

doubts have been cast on the continued survival of humanitarian intervention as a legal 

right.  The general view is that Article 2(4) of the Charter has imposed a blanket 

prohibition on the threat or use of force by a member against any state, subject to limited 

exceptions, two of which are provided for in the Charter.  The first is where force is 

used under Article 51 of the Charter in the exercise of a member's inherent right of 

individual or collective self-defence against an armed attack.  The second exception is 

where the use of force is authorised by the UN Security Council under Chapter VII of 

the Charter.  The general consensus is that unilateral humanitarian intervention does not 

fall within either of these exceptions.  According to Michael Akehurst, as humanitarian 

intervention is one of the two "commonest kinds" of intervention in the pre-Charter era 

                                                 
28 Ian Brownlie, International Law and the Use of Force by States (1963) at 338. 
29 Manouchehr Ganji, International Protection of Human Rights (1962) at 41; Stowell, above n 11, 55; 
Fonteyne, above n 14, 219-222. 
30 Stowell, above n 11, 51-52. 
31 Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad (1915) cited in Stowell, above n 11, 
57 and Ganji, above n 28, 11-12. 
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(the other being intervention for the protection of nationals abroad), the General 

Assembly would have expressly provided for it as an exception to the general 

prohibition on the threat or use of force had it intended to do so.32 

 Although eminent figures such as Hersch Lauterpacht33 and Manouchehr Ganji34 

continued to believe in the legality of humanitarian intervention following the adoption 

of the UN Charter, the vast majority of publicists in the post-Charter era held the view 

that even if a right of humanitarian intervention had existed as a customary law right, it 

had been superseded by the UN Charter.35  These also include writers who embraced the 

concept of humanitarian intervention, such as Lillich36 and the Thomases37.  In the 

remainder of this chapter, I will examine the scope of Article 2(4) of the UN Charter and 

consider whether an armed unilateral humanitarian intervention violates the prohibition 

against the use of force contained therein.  I will then examine whether the doctrine of 

humanitarian intervention can survive the force of the Article 2(4) prohibition as (a) a 

customary law right that survived the adoption of the UN Charter, or (b) as a new 

emerging norm that supersedes the Article 2(4) prohibition.   

 

                                                 
32 Michael Akehurst, ‘Humanitarian Intervention’ in Hedley Bull (ed), Intervention in World Politics 
(1984) 95 at 108. 
33 Lauterpacht (ed.), above n 12, 312-313 cited in Ganji, above n 29, 12. 
34 Ganji, above n 29, 13. 
35 Brownlie, above n 28, 342; Jost Delbrück, ‘A Fresh Look at Humanitarian Intervention under the 
Authority of the United Nations’ (1992) 67(4) Indiana Law Journal 887 at 890; Jonathan Charney, 
‘Editorial Comments: NATO's Kosovo Intervention - Anticipatory Humanitarian Intervention in Kosovo’ 
(1999) 93(4) American Journal of International Law 834 at 835-836. 
36 Lillich, above n 18, 134. 
37 A. J. Thomas and Ann Van Wynen Thomas, The Dominican Republic Crisis 1965 : Background Papers 
and Proceedings of the Ninth Hammarskjöld Forum (1967). 
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III DOES THE DOCTRINE OF HUMANITARIAN INTERVENTION 

VIOLATE THE PROHIBITION AGAINST THE USE OF FORCE 

UNDER ARTICLE 2(4) OF THE UN CHARTER? 

A The Prohibition Against the Threat or Use of Force under Article 2(4), UN 

Charter 

The prevailing view amongst international legal experts is that Article 2(4) 

prohibits the threat or use of armed force by all members of the UN except in the 

following situations.38  First, where, in response to an "armed attack", a member invokes 

its "inherent right of individual or collective self-defence" under Article 51 of the 

Charter.  Second, where the Security Council determines under Article 39 that there 

exists a "threat to the peace, breach of the peace or act of aggression", and authorises 

measures involving armed force to "maintain or restore international peace and security" 

under Article 42.  Third, where the target state gives its consent to or requests for the 

intervening state to deploy armed force,39 provided that force is not used for an unlawful 

purpose, such as to commit genocide.40  Finally, where action is taken under Article 107 

against a state considered to be an “enemy” during the Second World War, as a result of 

that war.41  However, this provision is obsolete and is no longer applicable today.42   

                                                 
38 Schachter, above n 4, 1620; Dixon, above n 10, 314; Chesterman, above n 15, 48; Claude H. Waldock, 
The Regulation of the Use of Force by Individual States in International Law (1952) at 493 cited in 
Fonteyne, above n 14, 243; Brownlie, above n 11, 226; Simma, above n 2, 3; Anand Panyarachun, et al, 
‘A More Secure World: Our Shared Responsibility: Report of the UN High-level Panel on Threats, 
Challenges and Change’ (UN High-level Panel on Threats, Challenges and Change, 2004) (‘UN High-
level Panel Report’) at para 185. 
39 Brownlie, above n 11, 227; Dixon, above n 10, 319-320; Chesterman, above n 15, 159. 
40 Dixon, above n 10, 319-320. 
41 Simma, above n 2, 3; Dixon, above n 10, 314. 
42 Simma, above n 2, 3. 
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 The threat or use of force outside of these exceptions is prohibited under Article 

2(4).  This is the opinion of the majority of the members of the UN and publicists from 

all over the world,43 and is so uncontentious today that Christine Chinkin declared that 

the wide scope of its prohibition “does not need repeating.”44  As armed unilateral 

humanitarian intervention does not fall within any of these exceptions, it is widely 

viewed as being in violation of the Article 2(4) prohibition.45  The doctrine is further 

undermined by the fact that the Article 2(4) prohibition is widely recognised today as a 

jus cogens, or peremptory norm of international law.46  In the Case Concerning Military 

and Paramilitary Activities in and against Nicaragua ("Nicaragua Case"), the 

International Court of Justice (ICJ) endorsed the Article 2(4) prohibition as a 

"fundamental or cardinal principle" of law.47   

The legal case against humanitarian intervention is further bolstered by decisions 

of the ICJ.  In the Nicaragua case, the Court appeared to reject the doctrine of 

humanitarian intervention when it determined that: “while the United States might form 

its own appraisal of the situation as to respect for human rights in Nicaragua, the use of 

force could not be the appropriate method to monitor or ensure such respect.”48  Despite 

the sweeping language in this statement, it is more likely to apply to the particular facts 

in that case, where the human rights violations in question are not of the same 

                                                 
43 Brownlie, above n 16, 144; Akehurst, above n 32, 106. 
44 Christine Chinkin, ‘Editorial Comments: NATO's Kosovo Intervention - Kosovo: A "Good" or "Bad" 
War?’ (1999) 93(4) The American Journal of International Law 841 at 842. 
45 Louis Henkin, ‘Editorial Comments: NATO's Kosovo Intervention - Kosovo and the Law of 
"Humanitarian Intervention"’ (1999) 93(4) The American Journal of International Law 824 at 824. 
46 Simma, above n 2, 3 and 5; Christine Gray, International Law and the Use of Force (2004) at 29; 
Dixon, above n 10, 309; Charney, above n 35, 837; Chesterman, above n 15, 60. 
47 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) 
(Merits) [1986] ICJ Rep 14, para 190. 
48 Military and Paramilitary Activities in and against Nicaragua, above n 47, para 268. 
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magnitude as the extreme humanitarian crises that would justify humanitarian 

interventions.   

In the Corfu Channel Case, the United Kingdom Government submitted that it 

had a right of intervention to carry out a minesweeping operation in Albanian waters 

and gather evidence to submit to an international tribunal making determinations on 

explosions that had occurred there.49  The Court found that it "cannot accept such a line 

of defence" and rejected "the alleged right of intervention."50  The wording of this part 

of its judgment, however, leaves it open to interpretation as to whether the Court had 

rejected the particular right asserted by the UK, or a general right of intervention.51  

Simon Chesterman argued that the Court in the Nicaragua Case removed this 

uncertainty when it cited the Corfu Channel Case as authority for a general principle of 

non-intervention.52 

Article 2(4) of the UN Charter provides that: ‘All Members shall refrain in their 

international relations from the threat or use of force against the territorial integrity or 

political independence of any state, or in any other manner inconsistent with the 

Purposes of the United Nations.’53  Schachter has described Article 2(4) as being 

“complex in its structure and nearly all of its key terms raise questions of 

interpretation.”54  In particular, its wording invites the application of the statutory 

interpretation principle of inclusio unius est exclusio alterius (the inclusion of one is the 

                                                 
49 Corfu Channel case (Great Britain and Northern Ireland v. Albania) (Merits) [1949] ICJ Rep 4, 34. 
50  Ibid 35. 
51 Gray, above n 46, 30; Chesterman, above n 15, 54. 
52 Chesterman, above n 15, 54; Military and Paramilitary Activities in and against Nicaragua, above n 47, 
106-107. 
53 Emphasis added. 
54 Schachter, above n 4, 1624. 



From Non-Interference to Just Intervention           The Current Legal Status of Humanitarian Intervention 

 
 

63

exclusion of the other).55  Applying this interpretation approach, Article 2(4) does not 

prohibit all threats or use of force, but only where such force is against the “territorial 

integrity or political independence” of the target state or where it is “inconsistent with 

the Purposes of the United Nations.”  A number of distinguished writers have endorsed 

this interpretation of Article 2(4), including Lauterpacht,56 Stone,57 Lillich,58 and 

Reisman.59 

B Interpretations of Article 2(4), UN Charter 

This textual interpretation of Article 2(4) has come under heavy criticism from 

writers favouring a strict interpretation approach.  With regard to the words “territorial 

integrity” and “political independence”, critics of the broad interpretation approach 

consider it to ascribe to them too narrow a meaning.60  They favour a more expansive 

meaning to these terms as described by Lauterpacht: “Territorial integrity, especially 

where coupled with "political independence", is synonymous with territorial 

inviolability.”61  Further, although the United Kingdom did not enter Albanian territory 

with the purpose of annexing it or changing its government, the ICJ nevertheless 

determined that it had violated Albanian territory, thereby lending weight to those 

desiring a wider meaning for the terms in Article 2(4).62  However, while Schachter 

seeks a more restrictive interpretation of Article 2(4), he also opined that “the principle 

                                                 
55 This interpretation approach was mentioned in Chesterman, above n 15, 48. 
56 Lillich, above n 5, 177. 
57 Julius Stone, Aggression and World Order (1958) at 95. 
58 Lillich, above n 18, 136; Lillich, above n 7, 237. 
59 Reisman, above n 22, 177. 
60 For example, Akehurst, above n 32, 105. 
61 Hersh Lauterpacht, Oppenheim, International Law: A Treatise (7th ed, 1952) cited by Chesterman, 
above n 15, 50 and Akehurst, above n 32, 105. 
62 Schachter, above n 4, 1626; Chesterman, above n 15, 50. 
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was intended to outlaw war in its classic sense, that is, the use of military force to 

acquire territory or other benefits from another state.”63 

Opponents of the broad textual interpretation approach also disagree that the 

phrase “or in any other manner inconsistent with the Purposes of the United Nations” 

permits the threat or use of force so long as it is for a purpose that is not inconsistent 

with the purposes of the UN.  The general thrust of their argument is that the foremost 

purpose of the UN is the maintenance of international peace and security, and in the 

event of a conflict of purposes, it takes precedence over its other purposes, including the 

protection of human rights.64  Their evidence is the order in which provisions relating to 

the maintenance of peace compared to those relating to the protection of human rights 

are laid out in the Charter.  In Article 1 of the Charter, the first purpose of the UN is 

stated as to 'maintain international peace and security', while its human rights and 

humanitarian goals are embedded within its third purpose.65  Chesterman has also 

pointed out that the prohibition against the use of force appears early on in the Charter 

as Article 2(4), whereas the provisions on protection of human rights appear far lower 

down in Articles 55 and 56, and were drafted in a ‘hortatory’ fashion.66   Akehurst 

argued that if Reisman’s broad interpretative approach were to be ‘carried to its logical 

conclusion’, then Article 2(4) would permit force for economic and social purposes as 

well since these too are listed in Article 1 as purposes of the UN.67   

                                                 
63 Schachter, above n 4, 1624. 
64 Cassese, above n 2, 24. 
65 Akehurst, above n 32, 105; Chesterman, above n 15, 52-53; Charney, above n 35, 835-836. 
66 Chesterman, above n 15, 45. 
67 Akehurst, above n 32, 105. 
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 While the ambiguity of Article 2(4) cannot be resolved through interpretation of 

its text, recourse to the travaux préparatoires of the UN Charter provides conclusive 

evidence of its meaning.  The preparatory materials reveal that rather than to limit the 

prohibition, the words “against the territorial integrity and political independence” were 

added to the provision at the behest of the smaller states who wished to emphasise the 

nature of the prohibition and to strengthen it against intervention by the stronger states.68   

Further, the phrase “or in any other manner inconsistent with the Purposes of the United 

Nations” was included with the intention of closing any potential loopholes to the 

prohibition, rather than to limit the prohibition only to actions that are against the 

purposes of the UN.69  Given the wide scope of the Article 2(4) prohibition and that 

humanitarian intervention does not fall within any of the exceptions to this prohibition, 

the legal position is that armed unilateral humanitarian intervention is in violation of 

Article 2(4). 

 

                                                 
68 See eg 6 UNCIO 304 (Summary Report of Seventh Meeting of Committee I/1, 16 May 1945) ('several 
delegates'); 6 UNCIO 334-5 (Summary Report of Eleventh Meeting of Committee I/1, 4 June 1945) 
(Australia, New Zealand, Belgium, UK, US); 3 UNCIO 578-9 (Proposals of the Delegation of the 
Republic of Bolivia for the Organization of a System of Peace and Security, 5 May 1945) (Bolivia) cited 
in Chesterman, above n 15, 49; See also Brownlie, above n 11, 222-223; Giraud cited in Fonteyne, above 
n 14, 242-243; Dixon, above n 10, 314. 
69 Chesterman, above n 15, 49; Simma, above n 2, 3; Wehberg cited in Fonteyne, above n 14, 243; 
Charney, above n 35, 835-836. 
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IV IS THERE A CUSTOMARY RIGHT OF HUMANITARIAN 

INTERVENTION UNDER INTERNATIONAL LAW? 

A Establishing a Customary Right of Humanitarian Intervention 

While unilateral humanitarian intervention involving the use of force is generally 

deemed to be in contravention of Article 2(4) of the UN Charter, such action may 

nevertheless be legal should any of the following circumstances be true.70  First, if the 

doctrine of humanitarian intervention existed as a rule of customary international law 

that has survived the adoption of the UN Charter.  Second, if the doctrine was a 

peremptory norm that pre-existed the Charter, then under Article 53 of the Vienna 

Convention on the Law of Treaties (the ‘Vienna Convention’), if the Charter conflicts 

with it at the time of its conclusion, the Charter would be void ab initio.71  The 

International Law Commission was of the view that a conflicting treaty in such a case 

would be wholly void, as opposed to being void only to the extent of any 

inconsistency.72  This is because in this case, it is the actual conclusion of the treaty that 

conflicts with a peremptory norm, resulting in the parties to the treaty to derogate from 

that norm.73  Third, if subsequent state practice applying the UN Charter shows that the 

parties agree that Article 2(4) should be interpreted in such a way as to permit the use of 

armed force in a unilateral humanitarian intervention.  Under Article 31(b) of the 

Vienna Convention, subsequent state practice is one of the factors that shall be taken 

into account in the interpretation of a treaty.   

                                                 
70 My analysis is based on Simon Chesterman’s approach: Chesterman, above n 15, 53-63. 
71 Vienna Convention on the Law of Treaties, opened for signature on 23 May 1969, 1155 UNTS 331, art 
53 (entered into force 27 January 1980) (‘VCLT’). 
72 Dietrich Rauschning and Ralf Günter Wetzel (eds), The Vienna Convention on the Law of Treaties: 
Travaux Preparatoires (1978) at 378. 
73 Ibid. 
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Fourth, if the doctrine has emerged as a new peremptory norm, which would 

cause an existing treaty that conflicts with it, such as the UN Charter, to be void and to 

terminate, under Article 64 of the Vienna Convention.  According to the International 

Law Commission, in contrast with the situation in Article 53, a conflicting treaty in this 

case would be void to the extent of the inconsistency should the offending provision be 

severable from the rest of the treaty.74  The principle of severability is applicable in this 

case because the treaty was valid at the time of its conclusion and the conflict only arose 

when the new peremptory norm was established.75  In the case of the UN Charter, it is 

difficult to argue that Article 2(4) is severable from the rest of the treaty as it is one of 

the most important provisions, if not the most important provision, in the Charter, 

having attained the status of jus cogens.  Article 2(4) can also be said to be the lynchpin 

of the treaty, which is predominantly concerned with the maintenance of international 

peace and security,76 and forms the basis for many of its other key provisions, 

particularly those provisions conferring upon the Security Council primary 

responsibility for the maintenance of international peace and security.77  As Article 2(4) 

is unlikely to be severable from the UN Charter, should the doctrine of humanitarian 

intervention become a peremptory norm, it would cause the UN Charter to be void and 

                                                 
74 Ibid 440. 
75 Ibid. 
76 The phrase “maintenance of international peace and security” appears in Articles 2, 11, 12, 18, 23, 24, 
26, 33, 34, 37, 43, 47, 48, 52, 54, 84 and 99 of the UN Charter. 
77 These would include Article 24, which grants the Security Council primary responsibility for the 
maintenance of international peace and security, and Article 42, which empowers the Security Council to 
use armed force for the purpose of maintaining or restoring international peace and security.  The 
provisions providing for the supremacy of the Security Council in relation to the General Assembly and 
regional organisations, on matters relating to the maintenance of international peace and security, are also 
predicated on the general prohibition on the use of force under Article 2(4).  For instance, Article 12 states 
that the General Assembly shall not make any recommendation on a dispute or situation while the 
Security Council is exercising its security functions under the Charter unless the Council so requests, and 
Article 53 provides that regional arrangements or agencies shall not take enforcement action without the 
authorisation of the Security Council. 
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to terminate under Article 64 of the Vienna Convention.  However, the doctrine of 

humanitarian intervention will need to have the character of jus cogens, as opposed to 

being merely a customary law rule, in order to override Article 2(4), as the latter, as 

mentioned above, is itself generally regarded as being a jus cogens.  Article 64 of the 

Vienna Convention provides that a peremptory norm ‘can be modified only by a 

subsequent norm of general international law having the same character.’ 

 In this section, I will examine the state practice and opinio juris with regard to 

humanitarian intervention in order to determine its existence as a customary law rule or 

peremptory norm of international law.  I will look into both pre-Charter (for scenarios 

one and two) and post-Charter (for scenarios three and four) state practice and opinio 

juris and determine if any of the four scenarios can be established to be true.  In order to 

show that a practice has crystallised into customary law, two elements must be present.  

First, it must be shown that the acts concerned amount to ‘a settled practice.’78  In the 

Nicaragua Case, the Court held that the requisite state practice need not be in 

'absolutely rigorous conformity' with the alleged rule, but is sufficient if 'the conduct of 

States should, in general, be consistent with such rules.'79  Examples of state practice 

may include acts and omissions of states, statements made by state representatives, 

national legislation and the practice of international organisations.80  Second, this 

practice must be accompanied by opinio juris sive necessitatis.  The Court in the North 

Sea Continental Shelf Cases held that to constitute opinio juris, the practice in question 

must evince a belief on the part of states that they are under legal obligation to carry it 

                                                 
78 North Sea Continental Shelf (Federal Republic of Germany / Denmark; Federal Republic of Germany / 
Netherlands) (Merits) [1969] ICJ Rep 3, 44. 
79 Military and Paramilitary Activities in and against Nicaragua, above n 47, 98. 
80 Dixon, above n 10, 31. 
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out.81  As opinio juris may also be constituted by General Assembly resolutions and 

statements made by state representatives,82 it is possible for the same state activity to be 

evidence of the existence of both state practice as well as opinio juris.83  Under Article 

53 of the Vienna Convention, a peremptory norm of international law or jus cogens is a 

norm accepted and recognised by the international community as a 'norm from which no 

derogation is permitted and which can be modified only by a subsequent norm of a 

general international law having the same character.’  In order to establish that a practice 

has the status of jus cogens, a higher threshold of evidence must be met.  For instance, it 

may need to be shown that there is a ‘universally consistent state practice’ 

corresponding to the alleged rule.84   

In assessing whether pre- and post-Charter state practice points to the existence 

of a legal right of humanitarian intervention, I will only consider those cases which 

satisfy most or all of the elements of the definition of humanitarian intervention that I 

have outlined above.  The key elements are that the intervention must:  

• be carried out solely or primarily for a humanitarian purpose.  This would 

exclude such purported pro-democracy interventions as those by the Economic 

Community of West African States (ECOWAS) in Liberia (1990-1992) and 

Sierra Leone (1997-1998), by the French and multinational African forces in the 

Central African Republic (1996-1998) and by the US in the Dominican Republic 

(1965), Grenada (1983), Panama (1989) and Haiti (1994-1995).  Cases where 

humanitarian intervention was obviously used as a pretext, such as for Japan’s 
                                                 
81 North Sea Continental Shelf, above n 78, 44. 
82 Military and Paramilitary Activities in and against Nicaragua, above n 47, 100. 
83 Dixon, above n 10, 36. 
84 Dixon, above n 10, 32. 
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invasion of Manchuria (1931),85 and Hitler’s incursion into Sudentenland 

(1939),86 will also not be considered; 

• involve the use of armed force.  Thus, diplomatic protestations such as those 

made by the US against Turkish slaughter of its Armenian population (1904-

1917) and by the European powers against Turkish mistreatment of the Christian 

population in Crete (1866) will not be included.  Cases where the response of the 

international community was grossly belated and when the threats to the well-

being of the inhabitants of the target state have largely passed, such as in 

Rwanda (1994) and East Timor (1999), will also be excluded; 

• be in response to atrocities committed against people who are not solely or 

predominantly nationals of the intervening state.  The intervention may be better 

categorised as intervention to rescue nationals abroad rather than humanitarian 

intervention.  This would exclude cases such as the Israeli intervention in 

Entebbe, Uganda (1976) to rescue hostages from a plane originating from Tel 

Aviv that was hijacked by pro-Palestinian extremists, and the US and Belgian 

intervention at Kisangani (then known as Stanleyville) (1964) to rescue around 

1,500 American and European hostages; 

                                                 
85 Sean D. Murphy, Humanitarian Intervention: The United Nations in an Evolving World Order (1996) 
at 60-61. 
86 Ryan Goodman, ‘Humanitarian Intervention and Pretexts for War’ (2006) 100(1) The American Journal 
of International Law 107 at 113; Thomas M. Franck and Nigel S. Rodley, ‘After Bangladesh: The Law of 
Humanitarian Intervention by Military Force’ (1973) 67(2) American Journal of International Law 275 at 
284. 
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• be carried out without the consent of the target state.  This would be another 

reason to exclude the pro-democracy intervention cases as well as East Timor 

and Stanleyville; 

• be in response to serious human rights violations involving actual or imminent 

widespread human death or suffering.  Pro-democracy interventions would again 

be excluded under this head, as well as the hostage rescue operations in Entebbe 

and Stanleyville; and 

• not have received authorisation from the UN Security Council to use force.  This 

would again exclude operations such as those in East Timor and Haiti, as well as 

the intervention by US-led forces in Somalia (1992-1993) and Bosnia (1994). 

B Pre-Charter Humanitarian Intervention 

 The following five cases are the leading examples of humanitarian intervention 

prior to the adoption of the UN Charter. 

1 Greece (1827) 

 In the 1820s, several massacres were carried out by Turkey against Christians in 

Greece, which was under Turkey’s suzerainty at the time.87  These atrocities compelled 

Great Britain, France and Russia to enter into the Treaty of London of 182788, in which 

they undertook to seek limited autonomy for Greece and for peace to return to the 

area.89  However, Turkey rejected the proposals in the Treaty, prompting the three 

                                                 
87 Ibid 52. 
88 Treaty Between Great Britain, France, and Russia, for the Pacification of Greece cited in Chesterman, 
above n 15, 29. 
89 Murphy, above n 85, 52. 
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powers to undertake an armed intervention, which resulted in the independence of 

Greece.90  This case has been cited as the first time in history in which humanitarian 

concerns have been invoked as a justification for intervention.91  In the Treaty of 

London, the intervening states had stated that they were “animated with the desire of 

putting a stop to the effusion of blood” and were motivated “no less by sentiments of 

humanity, than by interests for the tranquility of Europe.”92  Although some writers had 

attempted to undermine this case as an example of humanitarian intervention by arguing 

that European powers were more concerned about maintaining peace in the region and 

avoiding disruption to commerce,93 this did not negate their ‘substantial’94 or 

‘primary’95 motive for intervention, which was to end the widespread human suffering. 

2  Syria (1860-61) 

  Although Brownlie has dismissed other suggested instances of humanitarian 

intervention, he has lauded the French intervention in Syria as ‘one possibly genuine 

example of altruistic action’96 and an exception to the absence of genuine cases of 

humanitarian intervention.97  The Muslim population had massacred around 6,000 

Maronite Christians in Syria, and the Turks who were governing the territory had failed 

to stop the killings.98  France, Great Britain, Prussia and Russia then met with Turkey at 

the Conference of Paris, and entered into protocols that mandated French troops to 

                                                 
90 Ibid. 
91 Fonteyne, above n 14, 207-208. 
92 Ganji, above n 29, 22-23; Chesterman, above n 15, 29. 
93 Chesterman, above n 15, 30; Franck & Rodley, above n 86, 280. 
94 Brownlie, above n 28, 339. 
95 Ganji, above n 29, 22-23. 
96 Brownlie, above n 11, 221. 
97 Brownlie, above n 28, 340. 
98 Reisman, above n 22, 181; Stowell, above n 11, 63; Ganji, above n 29, 24-25. 
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intervene and restore the peace in Syria.99  This operation bore the hallmarks of a 

disinterested humanitarian intervention.  The intervening parties had declared that they 

did not wish to obtain ‘any territorial advantage, any exclusive influence, or any 

commercial concession for their subjects which might not be granted to the subjects of 

all the other nations’ through the intervention,100 and French troops had departed after a 

6-month deployment, a time-limit expressly specified in one of the protocols.101  

Although Turkey was a party to the protocols and had agreed to their terms, the validity 

of its consent has been questioned102 and its acquiescence has been described as 'only 

through constraint and a desire to avoid worse.'103  There had been some doubts cast on 

the innocence of the Christians in these events, as they were alleged to have amassed 

weapons and rounded up forces to prepare for a crusade against the Muslims, who may 

merely have struck pre-emptively.104  However, this does not detract from the fact that 

large-scale killings had occurred and the humanitarian motive behind this intervention, 

which has ‘almost unanimously’105 been regarded as being genuine.106 

3 Bosnia, Herzegovina, and Bulgaria (1876-78) 

 Russia’s invasion of Turkey following the latter’s mistreatment of Christians in 

Bosnia, Herzegovina and Bulgaria, then under Turkish rule, has been tainted by 

accusations that its motivations were not humanitarian.107  Following the intervention, 

                                                 
99 Reisman, above n 22, 181; Stowell, above n 11, 64; Ganji, above n 29, 24-25. 
100 Stowell, above n 11, 64-65; Murphy, above n 85, 54. 
101 Stowell, above n 11, 65-66; Fonteyne, above n 14, 208; Ganji, above n 29, 24-25. 
102 Reisman, above n 22, 181; Fonteyne, above n 14, 208-209. 
103 Stowell, above n 11, 66. 
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Bosnia and Herzegovina were occupied by Austria-Hungary, and Russia had signed a 

secret agreement with Austria to acquire new territory in the Balkans.108  However, 

other writers had supported this case as an instance of humanitarian intervention as 

Russia had justified its intervention on the basis of humanitarian concerns.109  Further, 

the atrocities committed by Turkey in this region were extreme, and had been described 

by a British agent investigating the situation at the time as being 'the most heinous 

crimes that had stained the history of the century.'110 

4 Cuba (1898) 

 The US intervention in Cuba has been hailed as 'perhaps the closest example to 

unilateral humanitarian intervention in pre-Charter state practice'111 and as ‘a possible 

exception’112 to the dearth of genuine cases of humanitarian intervention in the course of 

history.  In a bid to quell the rebellion in Cuba, Spain had rounded up a large section of 

the population in concentration camps, leading to the deaths of approximately 200,000 

Cubans.113  The US carried out an armed intervention in Cuba in 1898, defeating the 

Spanish troops, and resulting in an independent Cuban republic.114  The US had claimed 

its rationale for intervention to be the atrocities that ‘shocked the moral sense of the 

people of the United States, [and] have been a disgrace to civilization.’115  Some critics 

have questioned whether this event qualified as a humanitarian intervention due to 

mixed motives for the US action.  President McKinley had also justified the intervention 
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on the basis of protecting American commercial and security interests and as a response 

to the destruction of a US battleship in Havana Harbour.116  However, this does not 

discount the fact that the appalling conditions suffered by the Cubans were one of the 

key reasons that prompted the US to intervene.   

5 Macedonia (1913) 

 The intervention by Bulgaria, Greece and Serbia in Macedonia, then under 

Turkish suzerainty, in 1913 has been discredited by some writers as a humanitarian 

intervention as their war against Turkey resulted in most of Macedonia being ceded to 

them.  It was thought that their motive for intervention went beyond altruistic reasons, 

especially since other powers such as Russia and Austria-Hungary had also vied for the 

Macedonian territory. 117  However, other writers have upheld this as an instance of 

humanitarian intervention as it was carried out in response to serious mistreatment of 

Macedonian Christians by Turkey.118  Marriott wrote that in 1903, Turkish 

"troops...were let loose upon the hapless peasantry; more than a hundred villages were 

totally destroyed by fire, and tens of thousands of the inhabitants were rendered 

homeless and destitute."119  Austria-Hungary and Russia, mandated by the Concert of 

Europe, an alliance that also included the United Kingdom, Prussia and France, 

demanded that Turkey carry out a prescribed program aimed at improving the human 

rights situation in Macedonia.120  While Turkey accepted the program, it failed to 

implement it and instead attempted to “Turkify” the Christian population in Macedonia, 

                                                 
116 Chesterman, above n 15, 33-35; Franck and Rodley, above n 86, 285; Brownlie, above n 28, 340; 
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118 Fonteyne, above n 14, 213; Ganji, above n 29, 33-37. 
119 Marriott cited in Ganji, above n 29, 35. 
120 Ganji, above n 29, 33-37; Murphy, above n 85, 56-57. 



From Non-Interference to Just Intervention           The Current Legal Status of Humanitarian Intervention 

 
 

76

causing further suffering.121  It was in response to Turkey’s continued persecution of 

Macedonian Christians that Bulgaria, Greece and Serbia declared war on Turkey and 

intervened on the Christians’ behalf.122  Thus, while their intervention resulted in 

territorial gains, it was precipitated by humanitarian considerations.123 

C Post-Charter Humanitarian Intervention 

 The five cases of intervention that follow are prime examples of humanitarian 

intervention after the UN Charter came into force. 

1 East Pakistan (Bangladesh) (1971) 

 India’s intervention in East Pakistan has been praised as “an almost perfect 

example of humanitarian intervention,”124 and as being “commonly held up as one of 

the more promising examples of alleged humanitarian intervention.”125  West Pakistani 

forces attempted to put down a revolt headed by the Awami League of East Pakistan 

using heavy-handed tactics.126  Around 1 million civilians were killed in East Pakistan 

and an estimated 10 million refugees flocked to India.127  The Indian Government 

carried out an armed intervention on behalf of the population in East Pakistan, leading to 

its independence as the state of Bangladesh.128  India had declared to the Security 

Council that ‘we have on this particular occasion absolutely nothing but the purest of 

motives and the purest of intentions: to rescue the people of East Bengal from what they 
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123 Fonteyne, above n 14, 213; Ganji, above n 29, 33-37. 
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are suffering.’129  Some academics asserted that India had more clearly justified its 

actions on the basis of self-defence,130 however writers such as Schachter131 and 

Tesόn132 were confident that India had resorted to humanitarian justifications.  Further, 

Murphy had questioned the validity of India’s claim of the self-defence exception to the 

use of force as the flow of refugees into its territory could not be said to constitute 

‘armed attack’ under Article 51 of the UN Charter, and armed confrontations between 

India and Pakistan had been limited to border ‘skirmishes’, which would render India’s 

full-blown armed intervention to be a ‘wildly disproportional’ response.133  This 

intervention is a fine example of humanitarian intervention for the additional reason that 

India had for months implored the UN Security Council to take action against the 

carnage taking place in East Pakistan but its pleas had apparently fallen on deaf ears, 

and it had only taken it upon itself to intervene when there were no alternative measures 

available.134  While the majority of the international community did not support India’s 

intervention, it did not condemn it outright as being illegal.135  In the resolution that was 

passed, the General Assembly merely expressed that it was '[g]ravely concerned that 

hostilities have broken out between India and Pakistan which constitute an immediate 

threat to international peace and security' and called upon both India and Pakistan to 

withdraw their troops to their own territories.136 
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2 Uganda (1978-79) 

 Tanzania’s intervention ended Idi Amin’s brutal regime which caused the death 

of an estimated 300,000 people in Uganda since 1971.137  The immediate catalyst for the 

decision of Tanzanian President Julius Nyerere to invade Uganda was Amin’s 

occupation of Tanzania’s territory in the Kagera Salient.138  This has led some 

commentators to suggest that Nyerere’s paramount motivation for war against Uganda 

was self-defence.139  Although Amin’s attack on the Kagera Salient had resulted in 

many Tanzanian casualties,140 Nyerere had for many years openly disapproved of 

Amin’s regime,141 criticising it as a ‘government of thugs’142 and lending support to the 

rebels in Uganda.143  Thus, while Nyerere had encouraged as much participation in the 

fight by Ugandan rebels as possible,144 it was clear that toppling the Amin government 

was a joint effort between the rebel and Tanzanian forces and that correcting the 

appalling human rights situation in Uganda was one of his key goals.145  Even though it 

can be said that in this case, Tanzania had twin motives for carrying out the 

intervention,146 it should not be a barrier to it being considered as a legitimate example 

of humanitarian intervention, as one of its main objectives was humanitarian.  Further, 

this case had the desirable characteristics of a humanitarian intervention, such as the fact 

that it was carried out in the last resort.  Nyerere had first attempted to organise a 
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collective intervention but when it became apparent that the support of his African 

counterparts was not forthcoming, and they had even advised him not to bring the matter 

to the UN,147 he concluded that he had no choice but to take unilateral action.148 Even 

though the intervention resulted in a change of government in Uganda, Tanzania’s 

action was not debated in the UN Security Council or General Assembly,149 possibly 

indicating that the international community did not deem the armed intervention to be 

clearly illegal. 

3 Cambodia (1978-79) 

 The astonishing atrocities committed by Pol Pot’s Khmer Rouge regime which 

resulted in the death of approximately 1.7 million people in Cambodia have been 

chronicled earlier in Chapter 1 of this thesis.  Despite the magnitude of the atrocities 

committed, some academics have questioned whether this case qualified as a 

humanitarian intervention as Vietnam had largely justified its action on the basis of self-

defence. 150  Vietnam had been careful to attribute the liberation of the Cambodian 

people from the “genocidal” Khmer Rouge regime to the toppling of the Khmer Rouge 

by the Cambodian rebel forces, the Kampuchean United Front for National Salvation.151  

However, it is unclear whether Vietnam was merely engaging in legal semantics when it 

argued before the Security Council that there were two distinct wars being fought, one 

by Vietnam in self-defence and the other by the rebel forces to enforce their rights.152  It 

was obvious that Vietnamese forces had aided the rebels, entering Phnom Penh and 
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even supporting them in establishing a new regime.  Further, Vietnam had taken the 

initiative to submit to the UN a number of reports which furnished detailed evidence of 

the atrocities committed in Cambodia during the Khmer Rouge era.153  Thus, even 

though Vietnam explicitly concentrated on self-defence as its justification, it was fully 

conscious of the grave humanitarian situation in Cambodia under the Khmer Rouge and 

was eager to emphasise that to the UN.  As discussed in Chapter 1, the international 

community reacted negatively to the Vietnamese intervention, condemning it in annual 

General Assembly resolutions for around a decade.154  However, as discussed in that 

earlier chapter, this reaction was motivated by geo-political considerations relating to 

Cold War politics, which overrode any due consideration for the egregious human rights 

violations that occurred in Cambodia.  This is an unfortunate example of the dangers of 

upholding state sovereignty and the prohibition against the use of force to the extreme.  

It would allow perpetrators of mass atrocities to hide behind such purported ideals, 

while the parties who intervene and put a stop to the horrors would be chastised, as was 

the case here.  
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4 Iraq (from 1991) 

 Shortly after Iraq’s invasion of Kuwait came to an end, the Kurds in the north 

and Shi’ites in the south of Iraq rebelled against the government.155  The Iraqi army 

employed brutal tactics in its attempt to put down the uprisings, resulting in the deaths 

of 250,000 people, according to one estimate,156 and a flood of refugees pouring into 

Turkey and Iran.157  Due to the likelihood of a China veto to the proposed intervention 

in Iraq at the Security Council,158 the UK, the US and France unilaterally established 

‘safe havens’, in which their troops entered certain parts of Iraqi territory to ensure the 

security of civilians there, and ‘no fly zones’, where the coalition prohibited Iraqi 

military flights beyond certain latitudes in the north and south of Iraq.159  Although 

France withdrew from the operation in 1998, the ‘no fly zones’ were maintained until 

2003, when US-led forces invaded Iraq.  While it was clear that there would be no 

condemnation of the intervention at the Security Council since at least two of the 

intervening states were permanent members, this intervention was also not denounced in 

any General Assembly resolution,160 implying that it was not considered to be clearly 

illegal by the international community as a whole. 

The UK and US had tried to justify their action161 by asserting that the 

intervention was ‘consistent with’162 Security Council Resolution 688 (1991), which 

condemned the 'repression of the Iraqi civilian population...including most recently in 
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Kurdish-populated areas,' and demanded that Iraq 'immediately end this repression' and 

insisted that it allow humanitarian aid to enter the country.163  However, this contention 

can be dismissed on the basis that in the resolution, the Security Council did not 

expressly invoke its powers under Chapter VII of the UN Charter to authorise the use of 

force, nor did it contain the usual operative words, such as authorising states to ‘use all 

necessary means’, that are normally employed by the Security Council when authorising 

force.164  While it could be argued that the resolution impliedly authorised force to be 

used in the enforcement of its provisions should they be violated, the doctrine of implied 

authorisation has not yet gained widespread acceptance as a legal principle.165   

The more convincing justification for the armed intervention is that it was 

carried out for humanitarian reasons.  After initially relying on Resolution 688, the UK 

had later explicitly based its motive for intervention on humanitarian concerns for the 

Kurds and Shi’ites in Iraq.166  In explaining the legal basis for the intervention to the UK 

House of Commons, the Legal Counsellor to the Foreign and Commonwealth Office 

stated that: “[T]he intervention in northern Iraq ‘Provide Comfort’ was in fact, not 

specifically mandated by the United Nations, but the states taking action in northern Iraq 

did so in exercise of the customary international principle of humanitarian 

intervention.”167  While the US continued to officially refer to Resolution 688 as the 

basis for its intervention, it had nevertheless implied that it had intervened for 

                                                 
163 On repression of the Iraqi civilian population, including Kurds in Iraq, SC Res 688 (1991), UN 
SCOR, 2982nd mtg, UN Doc S/RES/688(1991). 
164 See, e.g., Authorising Member States to use all necessary means to implement Security Council 
resolution 660 (1990) and all relevant resolutions, SC Res 678 (1990), UN SCOR, 2963rd mtg, UN Doc 
S/RES/678(1990). 
165 Gray, above n 46, 267-280. 
166 Gray, above n 46, 34-35. 
167 Murphy, above n 85, 188 and Chesterman, above n 15, 204. 



From Non-Interference to Just Intervention           The Current Legal Status of Humanitarian Intervention 

 
 

83

humanitarian purposes.  In the press conference announcing the plan to establish the 

'safe havens', President George Bush had said that: “I want to underscore that all we are 

doing is motivated by humanitarian concerns...[S]ome might argue that this is an 

intervention into the internal affairs of Iraq.  But I think the humanitarian concern, the 

refugee concern is so overwhelming that there will be a lot of understanding about 

this.”168 

5 Kosovo (1999) 

Following the withdrawal of Kosovo’s autonomy by the Federal Republic of 

Yugoslavia (FRY) in 1989, increasing unrest in the region culminated in reported 

massacres of scores of Kosovar civilians by Serbian forces in the late 1990s and floods 

of refugees overwhelming Albania, Macedonia, Bosnia and Herzegovina, and other 

European countries.169  Although the UN Security Council passed at least three 

resolutions170 expressing concern for the deteriorating humanitarian situation in Kosovo, 

no actions were authorised.  When it appeared that Russia and China would veto any 

resolution at the Security Council that proposed to threaten or use force against the FRY 

despite the ‘continuation of a humanitarian catastrophe’ in Kosovo,171 the North Atlantic 

Treaty Organisation (NATO) carried out a bombing campaign against the FRY.  
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Support for NATO’s intervention was bolstered by the rejection of Russia’s draft 

resolution172 condemning the bombing by a wide margin of 12 to 3.173  Further, 

following the conclusion of the air strikes, the Security Council passed Resolution 1244, 

in which it affirmed the peace agreement that was produced as a result of the 

intervention.174   

NATO had raised humanitarian concerns as its reason for intervention.175  While 

most of them, including the US, had resorted to moral and political arguments,176 at least 

three states, the UK, the Netherlands and Belgium, had argued that the humanitarian 

basis for their intervention rendered it legal.  The UK representative to the EU had 

asserted that: “The action being taken is legal.  It is justified as an exceptional measure 

to prevent an overwhelming humanitarian catastrophe...Every means short of force has 

been tried.  In these circumstances, and as an exceptional measure on grounds of 

overwhelming humanitarian necessity, military intervention is legally justifiable.”177  

The delegate from the Netherlands had stated that where a Security Council resolution 

authorising the use of force cannot be attained "due to one or two permanent members' 

rigid interpretation of the concept of domestic jurisdiction...we cannot sit back and 

simply let the humanitarian catastrophe occur.  In such a situation we will act on the 

legal basis we have available, and what we have available in this case is more than 
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177 UN SCOR, 3988th mtg, [11-12], UN Doc S/PV.3988 (1999); As cited in Chesterman, above n 15, 212 
and Gray, above n 46, 40. 



From Non-Interference to Just Intervention           The Current Legal Status of Humanitarian Intervention 

 
 

85

adequate."178  During the hearings of the case brought before the ICJ by the FRY against 

ten NATO members for the air strikes, Belgium was the only state that had invoked the 

doctrine of humanitarian intervention as part of its legal defence.179  It raised as 

precedents for this doctrine the interventions by India in East Pakistan, Tanzania in 

Uganda and Vietnam in Cambodia.180   

A number of the other NATO states had argued on the basis of implied 

authorisation by previous Security Council resolutions181 passed under Chapter VII of 

the UN Charter addressing the Kosovo humanitarian crisis.182  However, a perusal of the 

texts of the resolutions indicates that they had envisaged the international community to 

play a more limited role, usually in a monitoring capacity, thus enforcing the resolutions 

using armed force would clearly be contrary to the provisions.  A more persuasive 

justification for the NATO intervention would thus be on humanitarian grounds.  While 

it has been questioned as to what NATO’s real motive for the intervention was,183 it 

appeared likely that it was for altruistic reasons as NATO did not stand to gain any 

conceivable strategic benefits from the intervention.184   

It had been suggested that perhaps NATO had intervened so as to reinvent itself 

and remain relevant.185  However, its new ‘strategic concept’ could just as easily be 

interpreted simply as an attempt to modify itself so as to better deal with new post-Cold 

War security threats, rather than an attempt to continue existing for existence’s sake.  
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There have also been attempts to discredit NATO’s intervention as a humanitarian one 

as it was carried out in the form of bombing from the air as opposed to a ground 

operation.186  However, there is no reason to exclude air strikes as a way of providing 

humanitarian protection to civilians under threat.  Further, while estimates of civilian 

casualties resulting from the bombing have been pegged at around 2,000,187 a higher 

death toll may have been averted as a result of the intervention.  As noted in Security 

Council resolutions in 1998, hundreds of thousands of civilians had already been 

displaced as a result of the unrest, signalling an “impending humanitarian 

catastrophe.”188 

D Assessment of the Status of the Doctrine of Humanitarian Intervention as 

Customary International Law 

 Having set out ten examples of humanitarian intervention above, I shall proceed 

to assess whether sufficient state practice and opinio juris can be derived from these 

cases so as to support any of the four scenarios described above in which the doctrine of 

humanitarian intervention can exist despite the Article 2(4) prohibition. 

1 Scenario One:  The doctrine of humanitarian intervention was a customary 

international law rule that survived the adoption of the UN Charter.   

 The five pre-Charter instances of humanitarian intervention discussed above 

provide evidence of state practice of humanitarian intervention during that era.  While in 

                                                 
186 Falk, above n 171, 855-856; Simma, above n 2, 14-16. 
187 Falk, above n 171, 856 
188 On the situation in Kosovo, Yugoslavia, SC Res 1199 (1998), UN SCOR, 3930th mtg, UN Doc 
S/RES/1199(1998); and On agreements for the verification of compliance with the provisions of 
resolution 1199 (1998) on the situation in Kosovo, Yugoslavia, SC Res 1203 (1998), UN SCOR, 3937th 
mtg, UN Doc S/RES/1203(1998). 
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some of the examples, notably Cuba and Macedonia, the intervening states evidently 

had mixed motives, this should not negate the humanitarian rationale behind the actions, 

as it formed at least one of the key reasons for each intervention.  The difficulty here is 

in finding opinio juris in these pre-Charter cases as the use of force by one state against 

another was not unequivocally prohibited prior to the adoption of the Charter.  The most 

recent example in this study of pre-Charter interventions took place in 1913, but by 

1919, the Covenant of the League of Nations189 still permitted the use of force, provided 

that the League member complied with the requirements of Articles 12, 13 and 15.190  

The actors in the intervention thus might not have felt it necessary to provide legal 

justifications for their use of force.  Regardless of this problem, even if a customary rule 

of humanitarian intervention had existed, it is difficult to see how it could have survived 

the adoption of Article 2(4), which according to the travaux préparatoires, as discussed 

above, was intended to be an explicit blanket prohibition on the use of force.   

2 Scenario Two: The doctrine was a peremptory norm that pre-existed the UN 

Charter, rendering the UN Charter void under Article 53 of the Vienna Convention 

on the Law of Treaties. 

Since it is arguable whether pre-Charter examples of humanitarian intervention 

have established it to be a customary law, it is even more doubtful whether they can 
                                                 
189 Covenant of the League of Nations, opened for signature on 28 June 1919, 13 AJIL Supp. 128 (1919), 
art 16 (entered into force 10 January 1920).   
190 Under the requirements, League members shall refer any dispute likely to lead to a "rupture" for a 
decision through arbitration or judicial settlement, or for recommendations by the League's Council.  
Members agree not to wage war against a member who complies with the arbitration or judicial decision, 
or the Council's recommendations that are unanimously agreed to by all members of the Council 
excluding any member to the dispute.  In any case, League members agree not to resort to war until three 
months after the arbitration or judicial award, or the Council's report.  Thus, where a member does not 
abide by the arbitration or judicial decision, or the Council's recommendations, or the required unanimity 
cannot be obtained for a Council report, it is still legal to wage war against that member three months after 
that award or Council report. 
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support a peremptory norm.  Moreover, the pervasive nature of the UN Charter and its 

worldwide acceptance renders it difficult to argue that it could be rendered void. 

3 Scenario Three: Subsequent state practice applying the UN Charter shows that 

the parties agree that Article 2(4) should be interpreted in such a way as to permit the 

use of armed force in a unilateral humanitarian intervention. 

 As mentioned earlier, proponents of humanitarian intervention have argued that 

Article 2(4) does not prohibit the use of force where it is does not violate the territorial 

integrity or political independence of the target state or where it is not inconsistent with 

the purposes of the UN Charter.  This interpretation was adopted by Belgium as one of 

its arguments in the Legality of Use of Force cases.191  However, this interpretation has 

not received widespread acceptance in the international community and, as mentioned 

above, is contrary to the Charter parties’ intentions as evidenced by the travaux 

préparatoires of the UN Charter.   

Another interpretation of the UN Charter that would permit humanitarian 

intervention that is not explicitly authorised by the Security Council is through the 

doctrine of implied authorisation.  Thus, where an armed action for a humanitarian 

purpose is ‘consistent with’ a Security Council resolution or perhaps enforces the 

demands contained therein, it is deemed to have the implied and requisite authorisation 

of the Security Council.  This doctrine has been favoured by the US and UK in relying 

on Resolution 688 as justification for their intervention in Iraq, and was the argument 

                                                 
191 Legality of Use of Force (Serbia and Montenegro v. Belgium) (Provisional Measures, Pleadings of 
Belgium) [1999] CR 99/15 (uncorrected translation). 
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submitted by a number of NATO members in the Legality of Use of Force cases.  

However, this doctrine also remains controversial and lacks international support.192 

4 Scenario Four: The doctrine has emerged as a new peremptory norm, and 

since Article 2(4) is in conflict with the doctrine and is unlikely to be severable from 

the UN Charter, the Charter is void and terminates under Article 64 of the Vienna 

Convention on the Law of Treaties.  

 It is unlikely that the doctrine of humanitarian intervention has emerged as a new 

peremptory norm of international law as, in the first place, it is doubtful as to whether it 

even forms part of customary international law.  While the five cases of humanitarian 

intervention cited above provide evidence of state practice, it is difficult to derive the 

requisite opinio juris from those examples.  While the UK had stated in both the Iraq 

and Kosovo interventions that it believed them to be legal because of their humanitarian 

purposes, and Belgium had submitted before the ICJ that humanitarian considerations 

were one of its legal bases for acting, most of the intervening states in the post-Charter 

examples as cited above did not exhibit the requisite opinio juris.  It is thus unlikely that 

sufficient state practice and opinio juris can be derived from these instances of 

humanitarian intervention to meet the higher threshold of requirements necessary to 

prove the emergence of a new peremptory norm.  Further, the attitude of most states is 

generally against intervention, as reflected in a number of General Assembly 

resolutions.  These include resolutions that endorsed the 1965 Declaration on the 

Inadmissibility of Intervention in the Domestic Affairs of States,193 the 1970 Declaration 

                                                 
192 Gray, above n 46, 280. 
193 Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and the Protection 
of their Independence and Sovereignty, GA Res 2131 (XX), UN GAOR, 1408th plen mtg, UN Doc 
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on Principles of International Law concerning Friendly Relations,194 and the 1987 

Declaration on the Principle of Refraining from the Threat or Use of Force.195   Another 

factor that works against the emergence of such a norm is that it would likely render the 

UN Charter void, which is a result that is unlikely to be acceptable to the international 

community, given the paramount nature of the Charter, as mentioned in Scenario Two 

above. 

E Inherent Difficulties in Establishing a Customary Right of Humanitarian 

Intervention 

 There are certain inherent factors that make it difficult for the doctrine of 

humanitarian intervention to be established as a rule of customary law.  However, these 

issues tend to be based on fallacies and ought not to impede the passage of the doctrine 

into the body of customary international law. 

 The first issue is that when potential instances of humanitarian intervention are 

cited, opponents of the doctrine tend to focus almost entirely on what states say rather 

than what they do before concluding that there is insufficient state practice and opinio 

                                                                                                                                             
A/RES/2131(XX) (1965): “1. No State has the right to intervene, directly or indirectly, for any reason 
whatever, in the internal or external affairs of any other State.  Consequently, armed intervention and all 
other forms of interference or attempted threats against the personality of the State or against its political, 
economic and cultural elements, are condemned.” 
194 Declaration on Principles of International Law concerning Friendly Relations and Cooperation 
among States in accordance with the Charter of the United Nations, GA Res 2625 (XXV), UN GAOR, 
1883rd plen mtg, UN Doc A/RES/2625(XXV) (1970): “No State or group of States has the right to 
intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any other 
State.  Consequently, armed intervention and all other forms of interference or attempted threats against 
the personality of the State or against its political, economic and cultural elements, are in violation of 
international law.” 
195 Declaration on the Enhancement of the Effectiveness of the Principle of Refraining from the Threat or 
Use of Force in International Relations, GA Res 42/22, UN GAOR, 73rd plen mtg, UN Doc 
A/RES/42/22 (1987): “7. States have the duty to abstain from armed intervention and all other forms of 
interference or attempted threats against the personality of the State or against its political, economic and 
cultural elements.” 
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juris to support a right of humanitarian intervention.  For instance, the writings of such 

academics as D’Amato and Tesόn have been criticised as putting greater weight on 

states’ actions rather than their statements.196  While it is important to study the explicit 

justifications provided by intervening states, it is also vital to inquire as to the veracity 

of what was said by investigating their conduct as well as circumstantial factors that 

may have influenced their actions.  The true motives of the intervening states can only 

be discovered by weighing the totality of evidence.  If we are to only take what states 

say at face value, then Hitler’s invasion of Sudentenland and Japan’s incursion into 

Manchuria should both be taken as instances of humanitarian intervention, since both 

interveners had raised humanitarian concerns as their justifications.  Instead, both these 

cases have been universally rejected as cases of humanitarian intervention and 

recognised as motivated by territorial ambitions.  Further, it appears that opponents of 

humanitarian intervention do readily look into factors other than what states say when 

dismissing cases as instances of humanitarian intervention.  For example, when 

assessing the 1965 US intervention in the Dominican Republic, Brownlie wrote that: 

“Certainly, on April 30, the United States President stated that the object had been to 

protect the lives of Americans and nationals of other countries...on the facts, it is very 

difficult to believe that this was the objective or, at any rate, the principal objective.”197   

 Another reason that factors other than express justifications should be taken into 

account when assessing state motive is that it is only natural that states tend to be 

deterred from wading into controversy by refraining from humanitarian justifications 

and instead rely on established defences such as self-defence or seek to base their 

                                                 
196 Chesterman, above n 15, 62-63 and 84-86. 
197 Brownlie, above n 11, 221. 
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actions on existing Security Council resolutions.198  This is especially true of states with 

less influence such as Vietnam and Tanzania, which resorted to the ‘two wars’ theory to 

justify their intervention, stating that they were acting in self-defence, while the existing 

regimes were overthrown by internal rebels.  As mentioned above, this explanation is 

unpersuasive as based on the facts, the entire operations including the installation of 

new regimes were joint efforts, and the intervening states could be said to have played 

the more dominant role by far.  It is thus likely that they relied on the ‘two wars’ theory 

because they simply did not have the clout in the international arena to withstand the 

barrage of criticisms that would ensue from endorsing the highly controversial doctrine 

of humanitarian intervention.  The same can be said of India, in the context of its 

intervention in East Pakistan, who was said to have although ‘initially asserted 

humanitarian motives, it ultimately relied on the more traditional ground of self-

defence.’199 

 The second problem impeding the establishment of humanitarian intervention as 

a customary right is that opponents of humanitarian intervention tend to dismiss a case 

as an instance of humanitarian intervention when the intervening states exhibit signs of 

mixed motives.  However, the fact that a state may have other reasons for intervening in 

a humanitarian catastrophe should not be an impediment to its action being 

characterised as a humanitarian intervention, so long as the humanitarian motive 

remains its dominant motive throughout the intervention, and it does not exceed its 

humanitarian role by, for example, continuing to station its troops in the target state 

                                                 
198 Gray, above n 46, 99. 
199 Chesterman, above n 15, 74. 
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even after the threat to the population has subsided.  It is simply ‘naïve’200 and 

unrealistic to expect an intervening state to be completely disinterested in the 

intervention and fulfill none of its own objectives through the intervention.  Further, just 

because a state has vested interest in an intervention does not necessarily mean that it 

will not fulfill its humanitarian purposes.  With the rise of the fourth estate, the 

intervening state will be acting under the watchful eyes of the world, and should it be 

intervening improperly, surely it will be censured, as the international community 

condemned the interventions by Hitler in Sudentenland and Japan in Manchuria.   

 A further issue that unnecessarily impedes the doctrine from crystallising into a 

customary rule is that there is a relatively limited number of instances of humanitarian 

intervention that can be identified through history.  In this study, I have referred to only 

five examples of pre-Charter humanitarian intervention and five from the post-Charter 

era.  However, examples of state practices of humanitarian intervention are naturally 

few and far between as they would need to involve large-scale massacres, which, 

thankfully, are generally rare.  Further, unlike negative duties such as the prohibition 

against the use of force, it is much harder to show widespread compliance to the 

doctrine of humanitarian intervention, which is a positive right and requires some drastic 

actions on the part of states.  There have also been complaints from opponents of 

humanitarian intervention that the lack of action in situations involving widespread 

massacres, such as the killing of hundreds of thousands of suspected Communists in 

Indonesia in the 1960s, indicates that the doctrine does not exist.201  However, it is 

important to highlight that the doctrine permits a right and not a duty of humanitarian 

                                                 
200 Lillich, above n 16, 350; Lillich, above n 18, 137. 
201 Franck and Rodley, above n 86, 290 and 294; Brownlie, above n 11, 224. 
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intervention, thus states retain the discretion as to whether or not to intervene in a 

humanitarian disaster.  As Fonteyne pointed out:  

 It does not seem that international law requires constant, faultless utilization to 

avoid automatic abolition of a customary rule; many rarely used institutions of 

customary international law would otherwise have to be considered invalidated 

for lack of sufficiently frequent application.  For example, it is doubtful whether 

hot pursuit has been used that often in recent times, and yet this right is 

unquestionably still accepted as a valid part of the general law of nations as 

attested by its restatement in article 23 of the 1958 Geneva Convention on the 

High Seas.202 

 

V PROSPECTS FOR AN EMERGING NORM OF HUMANITARIAN 

INTERVENTION 

 While the legality of humanitarian intervention remains in doubt at present, a 

norm that favours humanitarian intervention appears to be emerging.  The interventions 

in Iraq and Kosovo, in which some of the intervening parties had upheld humanitarian 

reasons as their legal basis for intervention, serve as evidence of increasing recognition 

of the legality of humanitarian intervention.  The absence of express condemnation of 

instances of humanitarian intervention, such as the interventions in East Pakistan, Iraq 

and Kosovo, and the retrospective endorsement by the Security Council of the outcomes 

of the interventions, such as Resolution 1244 relating to Kosovo, decrease the 

                                                 
202 Fonteyne, above n 14, 233. 
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perception that humanitarian interventions are illegal.  The trend of international law 

also points in this direction, with the entry into force of the Statute of the International 

Criminal Court203 (ICC) in 2002, giving jurisdiction to the ICC for the ‘most serious 

crimes of concern to the international community’ including the ‘crime of genocide’ and 

‘crimes against humanity’.204  Indeed, the view that it is only a matter of time that a 

customary rule permitting humanitarian intervention in extreme situations emerges has 

been put forth in Oppenheim205 and by Antonio Cassese206 and Kofi Annan.207   

 Further, the doctrine of humanitarian intervention, recast as the doctrine of 

responsibility to protect (“R2P doctrine”), has attracted widespread international 

attention since the turn of the new century.  The R2P doctrine, which was said to have 

been first mooted in the mid-1990s,208 instead of asserting a right of states to intervene 

in extreme situations of humanitarian atrocities, imposes a responsibility on states to 

protect their peoples from such egregious violations.209  The failure of states to 

discharge this sovereign responsibility would allow the international community to carry 

out its secondary responsibility of protecting these peoples from such gross 

violations.210  Although at present, as discussed in Chapter Four, the R2P doctrine has 

not yet crystallised into a legal rule, the international recognition of the doctrine in the 

                                                 
203 Rome Statute of the International Criminal Court, opened for signature on 17 July 1998, 2187 UNTS 
90 (entered into force 1 July 2002) (‘Rome Statute’). 
204 Rome Statute, opened for signature on 17 July 1998, 2187 UNTS 90, art 5 (entered into force 1 July 
2002). 
205 Oppenheim cited in Ganji, above n 29, 12. 
206 Cassese, above n 2, 29.  
207 Gray, above n 46, 44. 
208 Ban Ki-Moon, Report of the Secretary General, Implementing the Responsibility to Protect, UN Doc 
A/63/677 (2009) (‘Report on Implementing the Responsibility to Protect’) at 6. 
209 Gareth Evans and Mohamed Sahnoun, et al, ‘Responsibility to Protect: Report of the International 
Commission on Intervention and State Sovereignty’ (International Commission on Intervention and State 
Sovereignty, 2001) (‘ICISS Report’) at XI. 
210 Ibid. 
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World Summit Outcome resolution,211 and the UN Secretariat’s endeavours to 

implement the doctrine,212 indicate its growing influence.  Further, during the recent 

humanitarian calamities in Darfur and Myanmar in the wake of Cyclone Nargis, the 

debate had often centered on whether the R2P doctrine could be invoked so as to 

provide a legal justification for an armed intervention.213  All these point towards the 

potential for the R2P doctrine, which can be said to be an incarnation of the doctrine of 

humanitarian intervention, to be developed into a fully-fledged international legal norm. 

However, should a new norm permitting a right of humanitarian intervention 

emerge, it will have to be reconciled with and exist alongside the UN Charter which, as 

mentioned above, is a supreme treaty that is unlikely to be suspended by the emergence 

of a contradicting peremptory norm under Article 64 of the Vienna Convention on the 

Law of Treaties.  In such a situation, the new rule permitting humanitarian intervention 

could exist as an uncodified exception to Charter provisions, particularly if it were to be 

adopted in a General Assembly resolution.  This was the case when the General 

Assembly adopted the Uniting for Peace resolution214 which provided that: 

[I]f the Security Council, because of lack of unanimity of the permanent 

members, fails to exercise its primary responsibility for the maintenance of 

                                                 
211 2005 World Summit Outcome, GA Res 60/1, UN GAOR, 60th sess, 8th plen mtg, [paras 138-139], UN 
Doc A/RES/60/1 (2005). 
212 Report on Implementing the Responsibility to Protect, above n 208. 
213 See, e.g. Cristina Badescu and Linnea Bergholm, ‘The Responsibility To Protect and the Conflict in 
Darfur: The Big Let-Down’ (2009) 40(3) Security Dialogue 287; Max W. Matthews, ‘Tracking the 
Emergence of a New International Norm: The Responsibility to Protect and the Crisis in Darfur’ (2008) 
31(1) Boston College International and Comparative Law Review 137; Rebecca Barber, ‘The 
Responsibility to Protect the Survivors of Natural Disaster: Cyclone Nargis, a Case Study’ (2009) 14(1) 
Journal of Conflict & Security Law 3; Andrew McGregor, ‘Sovereignty and the Responsibility to Protect: 
The Case of Cyclone Nargis’ (2010) 29 Political Geography 3.  
214 Uniting for Peace, GA Res 377(V), UN GAOR, 5th sess, 302nd plen mtg, UN Doc A/RES/377(V) 
(1951). 
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international peace and security in any case where there appears to be a threat to 

the peace, breach of the peace, or act of aggression, the General Assembly shall 

consider the matter immediately with a view to making appropriate 

recommendations to Members for collective measures...to maintain or restore 

international peace and security.215 

This resolution was passed even though it may potentially cause the Assembly to 

impinge upon the primary responsibility of the Security Council to maintain 

international peace and security under Article 24 of the Charter.  However, when the 

General Assembly invoked the Uniting for Peace resolution to recommend that 

peacekeepers be sent to the Middle East, the ICJ determined in the resulting Certain 

Expenses Case216 that the General Assembly may make such a recommendation as the 

responsibility of the Security Council is primary but not exclusive.217  This advisory 

opinion was endorsed by the ICJ in the Declaration of Independence of Kosovo 

Advisory Opinion.218  The court was of the view that while Article 12(1) disallowed the 

General Assembly from making any recommendations on a matter in which the Security 

Council is exercising its Charter-assigned functions unless the Security Council so 

requests, it was not prevented from engaging in a discussion on that matter.219  The 

General Assembly had also invoked the Uniting for Peace resolution to recommend that 

the ICJ provide an advisory opinion regarding the legal consequences arising from 

                                                 
215 Ibid. 
216 Certain expenses of the United Nations (Advisory Opinion) [1962] ICJ Rep 151. 
217 Ibid 15. 
218 Accordance with International Law of the Unilateral Declaration of Independence in Respect of 
Kosovo (Advisory Opinion) [22 July 2010] ICJ Rep 2010 (‘Declaration of Independence of Kosovo 
Advisory Opinion’). 
219 Ibid para 40. 
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construction of the wall by Israel in the Occupied Palestinian Territories.220  This 

opinion generated another instance in which the literal wording of the UN Charter may 

be departed from.  In the Palestinian Wall Advisory Opinion,221 the Court declared that 

although Article 12 of the Charter provided that the General Assembly shall not make 

any recommendation pertaining to a matter on which the Security Council is exercising 

its Charter functions: 

 [T]he Court notes that there has been an increasing tendency over time for the 

General Assembly and the Security Council to deal in parallel with the same 

matter concerning the maintenance of international peace and security...The 

Court considers that the accepted practice of the General Assembly, as it has 

evolved, is consistent with Article 12, paragraph 1, of the Charter.222 

The court in the Declaration of Independence of Kosovo Advisory Opinion also 

approved this view, noting that while the Security Council tended to focus on the 

security aspects of matters concerning the maintenance of international peace and 

security, the General Assembly has considered broader aspects, such as in the 

humanitarian, social and economic areas.223  It is thus conceivable that should a new 

customary norm granting a right of humanitarian intervention emerge, it may exist in 

parallel to Article 2(4) of the Charter as a limited and rare exception to it, especially 

since the Charter does not expressly single out humanitarian intervention as an illegal 

course of action.  

                                                 
220 Illegal Israeli actions in occupied East Jerusalem and the rest of the Occupied Palestinian Territory, 
GA Res ES-10/14, UN GAESS, Tenth emergency special session, UN Doc A/RES/ES-10/14 (2003). 
221 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory 
Opinion) [2004] ICJ Rep 136 (‘Palestinian Wall Advisory Opinion’). 
222 Ibid para 27-28. 
223 Declaration of Independence of Kosovo Advisory Opinion, above n 218, para 41. 
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VI CONCLUSION 

 In this chapter, I have sought to examine whether ASEAN is able to legally 

undertake an armed humanitarian intervention without recourse to the UN Security 

Council.  My analysis indicates that Article 2(4) of the UN Charter prohibits the use of 

force in a humanitarian intervention that is not authorised by the UN Security Council.  

After examining the pre-Charter and post-Charter cases involving humanitarian 

intervention, I have concluded that the doctrine of humanitarian intervention is unlikely 

to have achieved the status of a customary law rule or a peremptory norm of 

international law so as to overcome the Article 2(4) prohibition.  However, the prospects 

for the doctrine of humanitarian intervention to emerge as a new international legal 

norm are positive, particularly in the form of the R2P doctrine.  As further discussed in 

greater detail in Chapter Four, while the R2P doctrine cannot at present be invoked to 

overcome the strict Charter provisions prohibiting the use of force, the trend of 

development of the law signals the possibility that it may be developed into a legal 

principle in future, in view that the doctrine is gaining widespread international 

recognition and the UN is currently working towards implementation of the R2P 

doctrine.  At present, ASEAN’s humanitarian intervention legal framework may have to 

recognise the legal requirement under Article 53 of the UN Charter for the authorisation 

of the Security Council for enforcement action.  However, it may be that as the R2P 

doctrine gains support as a legal principle and strengthens into a peremptory norm in the 

future, ASEAN may be able to rely on this rule as an exception to Article 2(4) and be 

able to dispense with the requirement of Security Council authorisation for an armed 
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humanitarian intervention, particularly if the Security Council’s inaction in the face of 

gross human rights atrocities has no justifiable basis.224 

                                                 
224 ICISS Report, above n 209, 53-55. 
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4 

HUMANITARIAN INTERVENTION: POSSIBLE DEVELOPMENTS 

AND THE ROLE OF REGIONAL ORGANISATIONS 

 

I INTRODUCTION 

As discussed in Chapter 3, an armed unilateral humanitarian intervention would 

violate the prohibition against the use of force contained in Article 2(4) of the United 

Nations (UN) Charter.  A review of state practice and opinio juris in the preceding 

chapter also supports the orthodox view that the doctrine of humanitarian intervention 

has not yet become part of customary international law.  An intervention for a 

humanitarian purpose that involves the use of force that is not sanctioned by the 

Security Council is thus illegal in the eyes of international law.  However, a serious 

problem plaguing the current UN collective security system is that where force is 

needed to prevent or put a stop to large-scale human rights atrocities, the Security 

Council has failed to authorise the necessary enforcement action.  Two examples of 

such failure of the Security Council to act were the cases of Cambodia and East Timor, 

as highlighted in Chapter One.  The severe inability of the Security Council to discharge 

its primary responsibility under the UN Charter to maintain international peace and 

security has led to numerous calls for reform of the UN collective security system.  In 

this chapter, I examine the shortcomings of the Security Council in performing its 

Charter-assigned security functions.  I will set out the various scenarios in which the 

current UN collective security system may evolve, and argue that in each case, regional 
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organisations, such as ASEAN, can and should play a pivotal role in any humanitarian 

intervention that takes place within their respective spheres of influence.   

The UN Secretary-General’s 1992 report entitled An Agenda for Peace had 

called for the greater involvement of regional organisations in matters relating to the 

maintenance of international peace in their corresponding regions.1  There are many 

advantages to increasing the participation of regional bodies in humanitarian and 

peacekeeping operations that take place in their respective regions.  First, it would 

enable regional arrangements to share the burden of an overstretched UN in mounting 

such operations.2  It would thus decrease the likelihood that a humanitarian emergency 

will be neglected due to the UN’s attentions being focused elsewhere, as happened to 

East Timor in 1999 when member states were preoccupied with issues stemming from 

the North Atlantic Treaty Organisation’s (NATO’s) intervention on behalf of Kosovo.3  

Second, as countries within the same region tend to be under immediate threat of cross-

border effects arising from any turmoil occurring there, regional organisations would 

have vested interests in seeking the swift resolution of conflicts afflicting the region.4  

Thus, while states that dominate the Security Council may not have the impetus to act 

where they do not have strategic interests, regional bodies may step in and offer to 

deploy troops into areas of unrest.5  Third, it is intuitive that countries within the same 

                                                 
1 Boutros Boutros-Ghali, Report of the Secretary General, An Agenda for Peace: Preventive Diplomacy, 
Peacemaking and Peace-keeping, [paras 64-65], UN Doc A/47/277-S/24111 (1992). 
2 Ibid; Christine Gray, International Law and the Use of Force (2004) at 282; Mely Caballero Anthony, 
‘Regionalisation of Peace in Asia: Experiences and Prospects of ASEAN, ARF and UN Partnership’ 
(2003) 42 IDSS working paper  at 1. 
3 Mely Caballero Anthony and Amitav Acharya, UN Peace Operations and Asian Security (2005) at 117. 
4 G. Evans and M. Sahnoun, et al, ‘Responsibility to Protect: Report of the International Commission on 
Intervention and State Sovereignty’ (International Commission on Intervention and State Sovereignty, 
2001) (‘ICISS Report’) at 53-54. 
5 Muthiah Alagappa, ‘Regionalism and the Quest for Security: ASEAN and the Cambodian Conflict’ 
(1993) 46(2) Journal of International Affairs: Columbia University 439-467 at 440. 



From Non-Interference to Just Intervention  Possible Developments and the Role of 
Regional Organisations 

 
 

103

region would be more familiar with the history and belligerents of a conflict taking 

place there.6  Regional bodies would thus be in a position to devise more appropriate 

solutions and approaches to deal with the problem.  Finally, the active involvement of 

regional organisations would enhance the legitimacy of operations to maintain regional 

peace.  It would increase the perception of democratic participation by states in 

international affairs,7 and lower the risk of partiality to any side of a conflict through 

joint action,8 which would also help to engender more international support in the 

regional action.9   

The current UN collective security system vests the primary responsibility for 

maintaining international peace and security in the Security Council.10  The five 

permanent members of the Security Council possess virtually unbridled veto power in 

determining whether a situation amounts to a ‘threat to the peace, breach of the peace or 

act of aggression’, and what measures are to be taken in response, if any.11  Regional 

arrangements are recognised in Article 52 of the UN Charter as not being precluded 

from dealing with matters relating to the maintenance of international peace and security 

that are appropriate for regional action.  However, regional arrangements are required to 

obtain the authorisation of the Security Council for such 'enforcement action' under 

Article 53, and to keep the Security Council fully apprised of its activities under Article 

                                                 
6 ICISS Report, above n 4, 54; Anthony, above n 2, 4. 
7 Boutros-Ghali, above n 1, paras 64-65; ICISS Report, above n 4, 52. 
8 Richard B. Lillich, ‘Forcible Self-Help by States to Protect Human Rights’ (1967) 53 Iowa Law Review 
325 at 333; Ruth Wedgwood, ‘Editorial Comments: NATO's Kosovo Intervention - NATO's Campaign in 
Yugoslavia’ (1999) 93(4) The American Journal of International Law 828 at 832. 
9 Boutros-Ghali, above n 1, paras 64-65. 
10 Charter of the United Nations, opened for signature on 26 June 1945, 1 UNTS XVI, art 24 (entered into 
force 24 October 1945) (‘UN Charter’). 
11 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, chp VII (entered into force 24 
October 1945). 
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54.  Regional organisations cannot contract out of these provisions by way of their own 

regional treaty as Article 103 provides that Charter provisions override any conflicting 

obligation arising from any other international treaty. 

In this chapter, I will argue that the UN collective security system is seriously 

defective as the Security Council has not performed its Charter-assigned security 

functions effectively, resulting in disillusionment with the UN system, calls for the 

system to be reformed and temptations by states to bypass the UN Security Council.  I 

will suggest in this chapter that the UN collective security system can either persist 

unchanged or evolve in three possible ways.  First, a new norm of humanitarian 

intervention may emerge and confer on states a right of humanitarian intervention.  

Second, the current collective security system may collapse as member states become 

disillusioned with its intrinsically undemocratic attributes and begin to disregard the 

Security Council mandate and refuse to comply with UN Charter rules.  Third, the UN 

collective security system may be reformed so as to incorporate checks and balances 

into the Security Council decision-making process.  In all these cases, I will highlight 

the deficiencies of the current UN collective security system and argue that it is in the 

interest of the security of regional organisations, such as ASEAN, to support changes to 

be made to the existing system so that regional security issues, including mass human 

rights atrocities, may be effectively dealt with.  At the same time, regional organisations 

should develop regional humanitarian intervention legal frameworks so that widespread 

human rights violations can be dealt with on a timely and effective basis, in the likely 

event that the Security Council fails to authorise such urgent actions due to the 

permanent members of the Council lacking strategic interests in these regions. 
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II EMERGENCE OF A NEW NORM OF HUMANITARIAN 

INTERVENTION: ADDRESSING THE POLICY OBJECTIONS 

In the preceding chapter, I had contemplated the emergence of a new norm of 

humanitarian intervention that would permit unilateral armed intervention in cases of 

extreme humanitarian necessity.  My review of the state of international law indicated 

that while such a norm has not yet crystallised, it appears to be receiving wider 

acceptance amongst the international community.  Although there appears to be 

increasing tolerance of unilateral use of force by states in the face of extreme 

humanitarian catastrophes, a number of writers opposing the legalising of such 

unilateral intervention have raised several policy objections.   

It has been pointed out that states may be wary of supporting a norm of 

humanitarian intervention as they fear that it may be used against them should they 

trigger its application.12  However, this is clearly not a valid reason to not recognise a 

right of humanitarian intervention as this would be tantamount to permitting states to 

hide behind their sovereignties when they commit unconscionable acts that result in 

widespread death and suffering.  Bruno Simma has also advanced the view that 

interventions, such as NATO’s actions in Kosovo, should remain exceptions rather than 

become a rule permitting the use of force for humanitarian purposes, as to do so would 

give proof to the old adage that ‘hard cases make bad law’.13  However, unlike the 

                                                 
12 Simon Chesterman, Just War or Just Peace? : Humanitarian Intervention and International Law (2001) 
at 2; ICISS Report, above n 4, 54. 
13 Bruno Simma, ‘NATO, the UN and the Use of Force: Legal Aspects’ (1999) 10(1) European Journal of 
International Law 1 at 14 and 22. 
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typical ‘hard case’ that involves a small minority of people, humanitarian crises that 

would justify humanitarian interventions often result in widespread death and suffering, 

sometimes affecting millions of people.  Although such humanitarian disasters are few 

and far between, so are major wars, which the world has guarded itself against through a 

general prohibition of the use of force.  Given that the scale of human lives lost in a 

humanitarian catastrophe could equal that in a world war, there should similarly be legal 

rules addressing such humanitarian problems.  

It has also been highlighted that there will unlikely be enthusiastic state support 

for a legal right of humanitarian intervention as states would be reluctant to part with 

any aspect of their sovereignty, particularly some of the weaker states who view 

sovereignty as their only defence against major powers.14  This is, however, not a 

convincing argument against permitting a right of humanitarian intervention which 

vitiates state sovereignty only to the extent necessary to afford effective protection to the 

most fundamental human rights.  Conceptually, it should not cause the sovereign rights 

of smaller states to be trampled on unless those states have themselves committed grave 

human rights violations, or the intervening states have elected to abuse the right of 

humanitarian intervention.  The argument that the right of humanitarian intervention 

should not become a legal norm because it is susceptible to abuse is a very popular one.  

It has been raised by many leading writers including Ian Brownlie,15 Bowett,16 

                                                 
14 ICISS Report, above n 4, 7; Neville F. Dastoor, ‘The Responsibility to Refine: The Need for a Security 
Council Committee on the Responsibility to Protect’ (2009) 22 Harvard Human Rights Journal 25 at 40. 
15 Ian Brownlie, ‘Thoughts on Kind-Hearted Gunmen’ in Richard B. Lillich (ed), Humanitarian 
Intervention and the United Nations (1973) 139 at 146-148. 
16 Derek W. Bowett, Self-Defence in International Law (1958) at 104-105. 
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Schachter,17 Frey-Wouters,18 Falk,19 Chesterman,20 Gray,21 and Charney.22  In the Corfu 

Channel case, the court considered the potential for abuse of a right of intervention: 

The Court can only regard the alleged right of intervention as the manifestation 

of a policy of force, such as has, in the past, given rise to most serious abuses 

and such as cannot, whatever be the present defects in international 

organization, find a place in international law. Intervention is perhaps still less 

admissible in the particular form it would take here; for, from the nature of 

things, it would be reserved for the most powerful States, and might easily lead 

to perverting the administration of international justice itself.23 

This contention that a right of humanitarian intervention may be used by states 

as a pretext to advance other self-interested objectives can be refuted in the following 

ways.  Firstly, the fact that a right may not be properly invoked for its intended purpose 

is not a valid reason to prevent it from becoming a legal norm.  McDougal and Feliciano 

have posited that ‘this susceptibility [to abuse] is an attribute common to all legal policy, 

doctrine, or rule.’24  A number of writers have also pointed out that the right of states to 

self-defence is itself liable to being abused but is nevertheless an express exception to 

                                                 
17 Oscar Schachter, ‘The Right of States to Use Armed Force’ (1984) 82(6) Michigan Law Review 1620 at 
1629. 
18 See comment of Ellen Frey-Wouters in Richard B. Lillich (ed), Humanitarian Intervention and the 
United Nations (1973) at 108. 
19 Richard A. Falk, ‘The United States and the Doctrine of Nonintervention in the Internal Affairs of 
Independent States’ (1959) 5 Howard LJ 163 at 167. 
20 Chesterman, above n 12, 2. 
21 Gray, above n 2, 30-31. 
22 Jonathan Charney, ‘Editorial Comments: NATO's Kosovo Intervention - Anticipatory Humanitarian 
Intervention in Kosovo’ (1999) 93(4) The American Journal of International Law 834 at 835. 
23 Corfu Channel case (Great Britain and Northern Ireland v. Albania) (Merits) [1949] ICJ Rep 4, 35. 
24 Myres S. McDougal and Florentino P. Feliciano, Law and Minimum World Public Order: The Legal 
Regulation of International Coercion (1961)  at 416. 
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the prohibition against the use of force under the UN Charter.25  Secondly, safeguards 

against improper invocation of a right of humanitarian intervention can be introduced.  

Various writers have formulated comparable sets of criteria and conditions to govern the 

exercise of a right of humanitarian intervention.26  They typically endeavour to restrict a 

proposed intervention to a situation of extreme and imminent humanitarian need where 

there is no other recourse, for a specific humanitarian purpose and limited duration, and 

to employing proportional and necessary force that should not target the destruction of 

the existing authority structure.  There is a lack of consensus as to whether an 

intervening state should be entirely or relatively disinterested in its intervention.  While 

some writers consider this condition paramount,27 others have taken the position that it 

is unrealistic and would unduly hinder an urgently needed intervention.28  Thirdly, the 

assumption that the general prohibition against the threat or use of force in the UN 

Charter has staved off another world war may be overstated.  It is more likely that major 

wars have been averted by the deterrent effect of the mutually assured destruction that 

                                                 
25 Jean-Pierre L. Fonteyne, ‘Forcible Self-Help by States to Protect Human Rights: Recent Views from the 
United Nations’ in Richard B. Lillich (ed), Humanitarian Intervention and the United Nations (1973) 197 
at 220; McDougal and Feliciano, above n 24, 416. 
26 Ved P. Nanda, ‘The United States' Action in the 1965 Dominican Crisis: Impact on World Order - Part 
I’ (1966) 43 Denver Law Journal 439 at 475; Charney, above n 22, 838-839; John Norton Moore, ‘The 
Control of Foreign Intervention in Internal Conflict’ (1969) 9(2) Virginia Journal of International Law 
205 at 264; Antonio Cassese, ‘Ex iniuria ius oritur: Are We Moving towards International Legitimation of 
Forcible Humanitarian Countermeasures in the World Community?’ (1999) 10(1) European Journal of 
International Law 23 at 27; ICISS Report, above n 4, 35-37; Jean-Pierre L. Fonteyne, ‘The Customary 
International Law Doctrine of Humanitarian Intervention: Its Current Validity Under the UN Charter’ 
(1973) 4 California Western International Law Journal 203 at 258-268; Lillich, above n 8, 347-350. 
27 See, eg, Manouchehr Ganji, International Protection of Human Rights (1962) at 17. 
28 Ellery C. Stowell, Intervention in International Law (1921) at 63. 
ICISS Report, above n 4, 36; Lillich, above n 8, 350; See also Richard B. Lillich, ‘Forcible Self-help 
under International Law’ (1980) 62 US Naval War College, International Law Studies 129 at 137; 
Fonteyne, above n 26, 261; Dhruba Bar Singh Thapa, Humanitarian Intervention (1968) at 14-15. 
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would result from a full-scale nuclear war, than by any state concern that it might breach 

the legal rule.29   

 The creation of a right of humanitarian intervention with the appropriate 

safeguards will provide effective protection of fundamental human rights, and its 

absence has the undesirable effect of deterring much needed intervention in human 

rights atrocities when there is a deadlock in the Security Council.30  In an intervention 

for a humanitarian purpose, states are expected to forsake their self-interest, expend the 

necessary resources for the military operation and, in the absence of a legal rule 

permitting humanitarian intervention, face the prospect of a barrage of criticism and 

possible sanctions from the international community.  Not only is the present UN 

collective security system ineffective in responding to humanitarian crises, it also 

hampers states that are willing and able to carry out sorely needed interventions from 

doing so.  It would thus be desirable that the doctrine of humanitarian intervention, 

together with the appropriate safeguards, develop into a fully-fledged international 

norm, as it would enhance the international collective security system.  In such a 

situation, regional arrangements would be able to act swiftly in humanitarian disasters 

without being impeded by delays or deadlocks caused by the Security Council.  

Humanitarian crises would also be placed in better hands because, as mentioned above, 

regional organisations would logically have a better understanding of issues pertaining 

to their own regions, and be able to take a more nuanced and customised approach to 

dealing with problems that arise there. 

                                                 
29 Schachter, above n 17, 1620. 
30 Hersch Lauterpacht (ed), Oppenheim, International Law: A Treatise (8th ed, 1955) at 313. 
See also David S. Bogen, ‘The Law of Humanitarian Intervention: United States Policy in Cuba (1898) 
and in the Dominican Republic (1965)’ (1965) 7 Harvard International Law Journal 296 at 303. 
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III COLLAPSE OF THE UN COLLECTIVE SECURITY SYSTEM: 

FAILURE OF THE SECURITY COUNCIL 

 The UN collective security system as constituted at present is riddled with severe 

shortcomings, which may render it untenable in the long term.  One of the key problems 

with the system is that it was enacted under the UN Charter in response to and based on 

the results of World War II, and has thus become outmoded.31  It no longer meets the 

security threats of today’s world nor does it correspond with the existing world order.  

Firstly, there has been a proliferation of armed conflicts that are of a domestic character, 

which the UN Charter is ill-prepared to deal with as its provisions target clashes 

between states.32  It is clear from its Preamble that the type of ‘war’ it was intended to 

prevent was an inter-state one that ‘twice in our lifetime has brought untold sorrow to 

mankind.’  Although the type of ‘threat to the peace’ that has to exist for the Security 

Council to take action under Chapter VII is not explicitly defined, the Charter scheme as 

a whole is primarily concerned with the ‘maintenance of international peace and 

security’.33  Members of the Security Council who are against any intervention may then 

argue that action may only be taken where there is a threat to international peace, and 

block attempts to send troops to quell humanitarian crises caused by internal conflicts or 

are unconnected to any conflict.  Secondly, the current permanent members of the 

                                                 
31 Thomas M. Franck, ‘Collective Security and UN Reform: Between the Necessary and the Possible’ 
(2005) 6(2) Chicago Journal of International Law 597 at 602; W. Michael Reisman, Nullity and Revision: 
The Review and Enforcement of International Judgments and Awards (1971) at 848-849. 
32 Gray, above n 2, 6. 
33 The phrase “maintenance of international peace and security” appears in Articles 2, 11, 12, 18, 23, 24, 
26, 33, 34, 37, 43, 47, 48, 52, 54, 84 and 99 of the UN Charter. 
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Security Council obtained their seats as they were the victors of World War II.34  If the 

purpose of the veto is to ensure that Security Council decisions are not taken against the 

wishes of the most powerful states so as to avert another major war, then the current 

composition of the permanent five is questionable.  It excludes states such as Japan, 

Germany, Brazil, India and Indonesia, which are richer, larger and more populous than 

some of the permanent members of the Security Council.  The permanent seats of the 

Security Council are thus constituted based on historical reasons and do not reflect the 

realities of the existing world order. 35   

 Another severe defect of the prevailing UN security scheme is that it has failed 

to fulfil its intended role as an effective guardian of international peace and security.36  

The UN does not have at its disposal a military standby force that was to be established 

via a special agreement or agreements between the UN and its member states under 

Article 43 of the UN Charter.37  The Military Staff Committee, which is supposed to 

                                                 
34 W. Michael Reisman, ‘The Constitutional Crisis in the United Nations’ (1993) 87(1) American Journal 
of International Law 83 at 95. 
35 Thomas M. Franck, ‘The "Powers of Appreciation": Who Is the Ultimate Guardian of UN Legality?’ 
(1992) 86(3) American Journal of International Law 519 at 523: 'Nations like Britain and France, whose 
historically based and Charter-stipulated special status in the Council is no longer self-evidently justified, 
might have wished that this aspect of the issue of Charter reform could have been postponed to a later 
day.'; Fernando R. Tesón, ‘The Vexing Problem of Authority in Humanitarian Intervention: A Proposal’ 
(2006) 24 Wisconsin International Law Journal 761at 766: 'Being a permanent member is an accident of 
history...'; Paul J.I.M. de Waart, ‘The UN System at a Crossroads: Peoples' Centre or Big Brothers' Small 
Club’ in Niels Blokker and Sam Muller (eds), Towards More Effective Supervision by International 
Organizations (1994)  at 57; Kofi Annan, Report of the Secretary General, In Larger Freedom: Towards 
Development, Security and Human Rights for All, UN Doc A/59/2005 (2005) (‘In Larger Freedom 
Report’): “[A] change in the Council’s composition is needed to make it more broadly representative of 
the international community as a whole, as well as of the geopolitical realities of today.” 
36 Philip C. Jessup, A Modern Law of Nations (1948) at 170-171; Chesterman, above n 12 2001 at 171; 
Fonteyne, above n 25, 200; Louis Henkin, ‘Editorial Comments: NATO's Kosovo Intervention - Kosovo 
and the Law of "Humanitarian Intervention"’ (1999) 93(4) The American Journal of International Law 
824 at 827; Martin Dixon, Textbook on international law (2007) at 329; Thomas M. Franck, ‘When, If 
Ever, May States Deploy Military Force Without Prior Security Council Authorization?’ (2001) 5 
Washington University Journal of Law and Policy 51 at 51; Franck, above n 31, 601. 
37 Fonteyne, above n 26, 257; Richard B. Lillich, ‘Humanitarian Intervention: A Reply to Dr. Brownlie 
and a Plea for Constructive Alternatives’ in John Norton Moore (ed), Law and Civil War in the Modern 
World (1974) 229 at 246. 
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advise and assist the Security Council on matters relating to military requirements for 

the maintenance of international peace and security under Article 47, is virtually 

inactive.38  The collective security system envisioned by the UN Charter is thus not 

supported by an independent military infrastructure.  Each military operation to 

maintain international peace will thus have to be established on an ad hoc basis and 

depend on the willingness of states to contribute, which may result in delay or failure in 

deploying forces to aid in humanitarian crises.  An example of a UN mission afflicted 

by this problem was United Nations Assistance Mission for Rwanda (UNAMIR), which 

was deployed in Rwanda during its 1994 massacre.  Due to the reluctance of states to 

contribute troops and resources to the mission, only 500 troops were present after the 

killings and they were severely ill-equipped.39  This situation is worsened by 

disagreements amongst the veto-wielding permanent members, which paralyse the 

Security Council and prevent troops from being authorised to enter zones of unrest 

facing humanitarian disasters.40  Many leading scholars consider that the failure of the 

UN collective security system to function as envisaged in the UN Charter is reason to 

substitute it with a right of humanitarian intervention.41   

 The Security Council’s failure to discharge its primary responsibility to maintain 

international peace and security has resulted in the UN’s inability to mobilise collective 

                                                 
38 Chesterman, above n 12, 171; Lillich, above n 18, at xi. 
39 Gray, above n 2, 230; Chesterman, above n 12, 144-147. 
40 Fonteyne, above n 26, 237 and 257; Henkin, above n 36, 825; Lillich, above n 37, 246; Cassese, above 
n 26, 25; Franck, above n 31, 601; In Larger Freedom Report, above n 35, para 168; Anand Panyarachun, 
et al, ‘A More Secure World: Our Shared Responsibility: Report of the UN High-level Panel on Threats, 
Challenges and Change’ (UN High-level Panel on Threats, Challenges and Change, 2004) (‘UN High-
level Panel Report’) at para 197.  
41 Jessup, above n 36, 170-171; Richard A. Falk, Legal Order in a Violent World (1968) at 339; Ganji, 
above n 27, 16; Michael Reisman, ‘Humanitarian Intervention to Protect the Ibos’ in Richard B. Lillich 
(ed), Humanitarian Intervention and the United Nations (1973) 167 at 178; Reisman, above n 31, 332; 
Lillich, above n 28, 130. 
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intervention even in situations where millions of lives were being lost, such as in East 

Pakistan (1971) and Cambodia (1975-1978).  The absence of an effective collective 

enforcement mechanism has led to a permissive environment that encourages impunity 

by states who believe that they may violate the basic human rights of their people as 

they can hide behind the veil of state sovereignty and count on Security Council 

inaction.42  The notion that the UN Charter shields states that are persistent violators of 

human rights from enforcement action is supported by the fact that in the Legality of 

Use of Force cases, the Federal Republic of Yugoslavia, the perpetrator of grave human 

rights violations, was able to rely on a long list of legal arguments based on the general 

prohibition against the use of force contained in the UN Charter.43  On the other hand, 

amongst the intervening NATO nations, only Belgium opted to defend its actions on 

legal bases,44 which has furthermore been criticized by legal scholars as being of 

doubtful legitimacy.45 

 Perhaps the most critical problem which has often been levelled at the UN is that 

the Security Council lacks the legitimacy to be entrusted with the heavy responsibility of 

maintaining international peace and security and to be empowered to make decisions 

that all UN member states are bound by and obliged to carry out under Article 25 of the 

UN Charter.  The main reason for this problem is that although voting procedures are 

instituted in the Security Council and General Assembly, the decision-making process 

                                                 
42 Reisman, above n 31, 332. 
43 For examples, see Legality of Use of Force (Yugoslavia v. United States of America) (Application) 
[1999] General List No. 114.  For a summary of the Federal Republic of Yugoslavia’s legal arguments, 
see Gray, above n 2, 42-43. 
44 Legality of Use of Force (Serbia and Montenegro v. Belgium) (Provisional Measures, Pleadings of 
Belgium) [1999] CR 99/15 (uncorrected translation); See also Charney, above n 22, 836-837; Gray, above 
n 2, 269; Chesterman, above n 12, 46; For a summary of Begium’s legal arguments, see Gray, above n 2, 
43-44 and Chesterman, above n 12, 46. 
45 Gray, above n 2, 42-44; Chesterman, above n 12, 46. 
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on international security matters is far from democratic.46  The permanent members of 

the Security Council are not elected by the international community and their 

composition is not representative of the interests and regions of the world as they are all 

developed states.47  The world’s most populous continent, Asia, has only one 

representative, while Africa and South America are excluded entirely.  The permanent 

members have also become increasingly secretive and non-consultative in their 

deliberations on international security issues, holding prior meetings separately from the 

non-permanent members, before announcing the decisions that they have already 

made.48   

The Security Council is not accountable to the General Assembly,49 and it is not 

expressly stated in the UN Charter or any other treaty that its decisions are reviewable 

by the International Court of Justice.50  The permanent five members are thus virtually 

the sole arbiters of whether a situation constitutes a ‘threat to the peace, breach of the 

peace or act of aggression,’ and therefore merits collective measures to address it under 

Chapter VII of the UN Charter.51  Yet, the Security Council is not bound by any 

standard, guideline or rules of precedent to ensure consistency, fairness and justice in its 

                                                 
46 Tesón, above n 35, 768; ICISS Report, above n 4, 49. 
47 ICISS Report, above n 4, 51; David D. Caron, ‘The Legitimacy of the Collective Authority of the 
Security Council’ (1993) 87(4) American Journal of International Law 552 at 564-565; In Larger 
Freedom Report, above n 35, para 168. 
48 See Oscar Schachter’s comments in Oscar Schachter, et al, ‘UN Checks and Balances: The Roles of the 
ICJ and the Security Council’ in  Contemporary International Law Issues: Opportunities at a Time of 
Momentous Change, Proceedings of the Second Joint Conference held in The Hague, The Netherlands, 
July 22-24, 1993 (1994) 280 at 280; Reisman, above n 34, 85-86; In Larger Freedom Report, above n 35, 
para 168. 
49 Under Article 15 of the UN Charter, the Security Council is merely required to submit annual and 
special reports to the General Assembly providing an account of the measures it has decided upon or 
taken to maintain international peace and security. 
50 ICISS Report, above n 4, 51. 
51 Caron, above n 47, 565. 
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determinations.52  In the absence of any checks and balances, permanent members of the 

Security Council have blatantly engaged in capricious use of their veto powers and at 

times appeared to exercise their discretion in bad faith.  The Security Council has 

employed double standards and applied its authority selectively,53 for instance, 

intervening in Haiti “merely” to restore democracy while ignoring the mass atrocities in 

Rwanda and the Sudan.  They have used their vetoes as bargaining chips to procure 

benefits from each other and from their “client states”,54 and as a “weapon” to punish 

states that had acted against their wishes.55  Although under Article 27(3) of the UN 

Charter, a party to a dispute is to abstain from voting in the Security Council, this rule 

has not been enforced.56  The tragic consequence of all these shortcomings is that the 

interests of humanity have become subordinated to wholly unrelated strategic interests 

of the small group of states comprising the permanent members of the Security Council 

and their beneficiaries.57 

According to Thomas Franck, the prevalent view within the international 

community that the Security Council has a ‘legitimacy deficit’ will inevitably lead to the 

                                                 
52 See Thomas Franck’s comments in Schachter et al, above n 48, 296; Schachter, above n 17, 1622; UN 
High-level Panel Report, above n 40, para 205. 
53 Ian Brownlie, ‘Humanitarian Intervention’ in John Norton Moore (ed), Law and Civil War in the 
Modern World (1974) 217 at 224; ICISS Report, above n 4, 1; Jennifer Welsh, Carolin Thielking and S. 
Neil MacFarlane, ‘The Responsibility to Protect: Assessing the Report of the International Commission 
on Intervention and State Sovereignty’ (2002) 57(4) International Journal 489 at 498; See Oscar 
Schachter’s comments in Schachter et al, above n 48, 294; Dixon, above n 36, 334; Thomas M. Franck 
and Nigel S. Rodley, ‘After Bangladesh: The Law of Humanitarian Intervention by Military Force’ (1973) 
67(2) American Journal of International Law 275 at 290; de Waart, above n 35, 55; ICISS Report, above 
n 4, 51. 
54 Reisman, above n 34, 96; Dastoor, above n 14, 37-38; Franck, above n 31, 609; Chesterman, above n 
12, 161 and 181-182. 
55 Chesterman, above n 12, 193; Welsh, Thielking, MacFarlane, above n 53, 504. 
56 Franck, above n 31, 611; Reisman, above n 34, 93. 
57 ICISS Report, above n 4, 51. 
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collapse of the UN collective security system.58  Franck anticipates that states will react 

to the undemocratic and ineffective UN system by withdrawing their support from the 

UN, or opposing Security Council decisions or ignoring them altogether.59  The 

International Commission on Intervention and State Sovereignty (ICISS), which was 

established with the support of the Government of Canada to develop and advance the 

concept of sovereignty as responsibility, postulated that the dysfunctional Security 

Council will compel states to intervene unilaterally in pressing situations.60  The UN 

High-level Panel had also posited that states may be tempted to bypass the Security 

Council as they lack confidence in the Council’s ability to discharge its primary 

responsibility for the maintenance of international peace and security under the UN 

Charter.61   Regional organisations, particularly in Asia, Africa and South America, 

which have been marginalised by the permanent members of the Security Council from 

their decision-making process on international security matters, may conceivably 

boycott the UN system in these ways.  They may see the UN security mechanism as 

being an archaic one that was practically foisted on them in the immediate aftermath of 

World War II.   It is a system dominated by a small group of states that engages in 

horse-trading at the expense of the genuine interests of international security.  One veto-

wielding state can ‘override the rest of humanity’ or hold a resolution for humanitarian 

action hostage,62 unless it receives some material or strategic inducement in exchange 

for its restraint.   

                                                 
58 See Thomas Franck’s comments in Schachter et al, above n 48, 291-294. 
59 See Thomas Franck’s comments in Schachter et al, above n 48, 296; Franck, above n 31, 611. 
60 ICISS Report, above n 4, 55. 
61 UN High-level Panel Report, above n 40, para 197. 
62 ICISS Report, above n 4, 51. 
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It is reasonable to expect that regional organisations would attempt to substitute 

this ineffective and unjust UN system with their own collective security mechanisms 

that will actually target security problems afflicting their respective regions instead of 

being hijacked by major power interests that are wholly unconnected.  This appears to 

already be the case in Africa, where the African Union (AU) and the Economic 

Community of West African States (ECOWAS) have entered into their own regional 

treaties that permit intervention in situations that include those involving humanitarian 

disasters.  The regional intervention models created by the AU and ECOWAS were said 

to be in response to the failure of the Security Council to authorise action in cases of 

humanitarian and other crises in Africa.63  Due to the perceived neglect by the Security 

Council due to its lack of incentive to act in the region, African states have sought to 

take control of regional peace and security issues.  The African regional intervention 

treaties are discussed in detail in Chapter Five.   

 

IV REFORM OF THE UN COLLECTIVE SECURITY SYSTEM 

A Establishment of New Organs 

 In the interests of international collective security, and to avoid a situation of 

total collapse of the existing UN system, as depicted in the preceding section, the 

current system needs to be reformed.  There is an urgent need to resolve the Security 

                                                 
63 Jeremy I. Levitt, ‘The Peace and Security Council of the African Union: The Known Unknowns’ (2003) 
13 Transnational Law & Contemporary Problems 109 at 115; Ben Kioko, ‘The Right of Intervention 
under the African Union's Constitutive Act: From Non-interference to Non-intervention’ (2003)  
International Review 807 at 812; K. Nowrot and E. W. Schabacker, ‘The Use of Force to Restore 
Democracy: International Legal Implications of the ECOWAS Intervention in Sierra Leone’ (1998) 14(2) 
American University International Law Review 321 at 409-410. 
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Council’s lack of legitimacy and failure to authorise interventions in situations of 

extreme need in pursuit of their respective national interests.  A few scholars have 

suggested establishing new organs to deal with the problem of Security Council 

inaction.  However, it is not apparent as to whether these proposed bodies would be 

effective in tackling the problem or would merely create additional problems.    

Buchanan and Keohane have proposed the creation of ‘a coalition of reasonably 

democratic states’ which would be empowered to authorise armed action in 

humanitarian crises when the Security Council is deadlocked.64  This idea is clearly 

unworkable and ineffective.  Firstly, Buchanan and Keohane stated that the coalition 

‘would be based on agreements among its members’.65  However, the UN Charter which 

is the legal framework for matters relating to international peace and security has 

conferred the primary responsibility for its maintenance on the Security Council under 

Article 24.  Any agreement concluded by this democratic coalition cannot override the 

provisions of the UN Charter which, under Article 103, will prevail over other legal 

obligations in case of conflict.  The Charter would thus need to be amended in order to 

accommodate this democratic coalition.  This would mean that the permanent members 

of the Security Council would have to agree to forego the potency of their vetoes and all 

the other states, including those potentially deemed non-democratic, would have to 

consent to granting power to this democratic coalition who may potentially authorise the 

curtailment of their sovereignties.  This is a highly unlikely scenario.  Secondly, it 

would be a challenge to determine whether a state is ‘democratic’, which is an exercise 

                                                 
64 Allen Buchanan and Robert O. Keohane, ‘The Preventive Use of Force: A Cosmopolitan Institutional 
Proposal’ (2004) 18(1) Ethics & International Affairs  at 18-20. 
65 Ibid 19. 
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that may inflame international relations and lead to inter-state disputes.  Thirdly, this 

idea presupposes that democratic states are more likely to approve interventions in 

deserving cases as ‘when democracies violate cosmopolitan principles, they are more 

likely to be criticized by their citizens’.66  This is an erroneous belief, since democratic 

states, as with all states, act first and foremost in accordance with their national interests.  

For instance, following its disastrous intervention in Somalia in 1993, the US was 

reluctant to take similar actions in Africa again despite the existence of a grave need, as 

evidenced by its unwillingness to intervene in Rwanda during the massacres of 1994.67  

Finally, the UN collective security system lacks legitimacy as it is not representative, 

and this proposal will be similarly exclusionary.  It will result in states that are most 

affected or intimately aware of the circumstances of the crisis being sidelined from the 

decision-making process. 

 Another new body that has been proposed is the Court of Human Security 

advocated by Tesón.68  This Court would ‘hear the evidence ex ante for any proposed 

intervention and would grant or refuse "warrants" to intervene.’69  While this Court 

could act as a check to Security Council decisions, it is not clear whether the same 

function could not be served by the existing and well-established ICJ.  Tesón’s objection 

to the ICJ is that the mode of appointment of its judiciary has led to partiality in its 

pronouncements.70  If that is so, the procedure in which ICJ judges are appointed should 

be reformed, in order to address the problem, instead of creating an entirely new judicial 

body tasked only with intervention cases, which would create considerable additional 
                                                 
66 Ibid. 
67 Chesterman, above n 12, 185. 
68 Tesón, above n 35, 771. 
69 Ibid 772. 
70 Ibid 771. 
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financial costs.  Further, the creation of such a Court would be subject to the Security 

Council agreeing to judicial review or the bypassing of its decisions, which is unlikely 

to happen. It may also not be desirable to require a court’s approval before a 

humanitarian intervention may proceed as it is doubtful as to whether a court, which is 

likely to be encumbered by judicial procedures and legal technicalities, will be able to 

provide the swift decision that is required in a case of humanitarian emergency.   

A third separate organ that has been suggested is the R2P-SCC (Responsibility 

to Protect Security Council Committee) mooted by Dastoor.71  This proposal is intended 

to supplement the doctrine of responsibility to protect, a concept that is discussed in 

greater detail below, with a means of ‘activation’.  This Committee would be ‘tasked 

with monitoring and analyzing situations worldwide where the application of R2P might 

be appropriate’, which it would follow up by issuing ‘recommendations to the Security 

Council regarding the most appropriate courses of actions.’72  It is hard to see how this 

Committee could be efficacious given that it would merely play an advisory role, 

perhaps in the same vein as the United Nations Human Rights Council, and would not 

provide an alternative recourse to Security Council inaction.  As Dastoor envisions that 

this Committee would be comprised of ‘relevant experts from states of all world 

regions,’ it seems that there already is a comparable body performing the Committee’s 

intended functions, which is the General Assembly.  It is unlikely that states represented 

by experts rather than officials would vote differently, particularly if these experts were 

nominated by their own states, and it would certainly be more cost-effective having the 

General Assembly perform the proposed Committee’s role than supporting a body that 

                                                 
71 Dastoor, above n 14, 32. 
72 Dastoor, above n 14, 32. 
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is dedicated full-time to R2P issues.  Further, the General Assembly is already 

authorised under the UN Charter to make recommendations to the Security Council on 

matters relating to international peace and security, specifically under Articles 11(3)73 

and 1474.  This interpretation of the Charter is endorsed by the ICJ in the Certain 

Expenses case.75  The Uniting for Peace resolution also provides some legal basis for 

the General Assembly to take measures to deal with situations that threaten international 

peace and security where the Security Council has been inactive.76  Thus, while Dastoor 

anticipates that his proposed R2P-SCC would ‘legitimize unilateral action’ in the event 

of paralysis of the Security Council,77 it is the General Assembly’s recommendation, 

which has the weight of the governments of the world behind it and is supported legally 

by UN Charter provisions and the Uniting for Peace resolution and subsequent state 

practice pursuant to this resolution, that is more likely to be able to furnish legitimacy to 

unilateral action. 

There have also been calls to formalise the role of an independent fact-finding 

body to facilitate the provision of impartial, credible and timely information on current 

humanitarian emergencies to the Security Council.78  The argument is that when faced 

with such unimpeachable evidence of a severe humanitarian problem which would 

                                                 
73 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, art 11(3) (entered into force 24 
October 1945): ‘The General Assembly may call the attention of the Security Council to situations which 
are likely to endanger international peace and security.’ 
74 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, art 14 (entered into force 24 October 
1945): ‘Subject to the provisions of Article 12, the General Assembly may recommend measures for the 
peaceful adjustment of any situation, regardless of origin, which it deems likely to impair the general 
welfare or friendly relations among nations, including situations resulting from a violation of the 
provisions of the present Charter setting forth the Purposes and Principles of the United Nations.’ 
75 Certain expenses of the United Nations (Advisory Opinion) [1962] ICJ Rep 151, 163: ‘The Charter 
makes it abundantly clear, however, that the General Assembly is also to be concerned with international 
peace and security.’ 
76 This point is elaborated further upon below. 
77 Dastoor, above n 14, 32. 
78 ICISS Report, above n 4, 34-35; Franck and Rodley, above n 53, 304. 
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justify an intervention, the Security Council would be hard-pressed to withhold its 

authorisation.79  However, in view of the past record of state behaviours, this belief 

appears overly optimistic and to overestimate the influence of public opinion.  For many 

years now, the rise of ubiquitous news agencies and non-governmental organisations, 

and the advent of internet mobile technology, have made readily available images, 

footages, firsthand accounts and on-the-ground factual reports of ongoing mass human 

suffering.  The problem is not with the lack of irrefutable evidence of humanitarian 

catastrophes, but with the lack of political will to mobilise the necessary intervention, 

and the misuse of the Security Council veto by the few who can. 

B Reform of the Existing Structure 

The alternative UN organs that have been proposed so far thus do not offer 

viable solutions to the problem of an ineffective Security Council.  It may be more 

productive to examine the bodies that are already established and consider whether 

changes may be made to them to introduce some checks and balances to the system or to 

increase its legitimacy.  An obvious starting point would be with the UN Security 

Council, the body charged with the primary responsibility for maintaining international 

peace and security under Article 24 of the UN Charter.  To enhance its 

representativeness, one of the suggestions mooted is to increase the number of 

permanent seats in the Security Council.80  While this may have the cosmetic effect of 

increasing the number of permanent members from Asia, Africa and South America, it 

                                                 
79Franck, above n 36, 67-68. 
80 For example, the UN High-level Panel proposed two models for the addition of permanent and non-
permanent members to the Security Council, without creating any new veto powers while evening out the 
total number of members from the major regional areas, namely Africa, Asia and Pacific, Europe and 
Americas.  These two models were endorsed in the Secretary-General’s In Larger Freedom Report.  See 
UN High-level Panel, above n 40, 81-82, In Larger Freedom Report, above n 35, 33. 
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may not necessarily render the Security Council more representative of the interests of 

the international community.  With no rules restraining the use of the veto, the new 

members would be as prone as the old to exploit the veto for their own advantage.81  

There is the additional undesirable effect that an enlarged membership would result in 

even greater difficulty in securing consensus amongst the permanent members.82  

Another oft-mentioned approach to reform the Security Council is to either abolish or 

limit the use of the veto.83  While this may reduce the incidence of a resolution being 

unjustly blocked, it will still leave the vast majority of states grossly under-represented 

in the Security Council at any point in time.  Further, it is unlikely that attempts to 

reform the Security Council veto will come to fruition as the government of each 

permanent member would have to agree to it,84 and each of them will not have any 

incentive to forsake this great source of power.85 

One way to inhibit the unbridled exercise of veto power by the permanent 

members is by subjecting their decisions to the judicial review of the ICJ.  While the 

established view is that the ICJ is not expressly empowered under the UN Charter to act 

as a constitutional court with the power to review the decisions of UN organs,86 there is 

nevertheless the potential for the ICJ to evolve into an effective check on Security 

Council powers.  The ICJ has presided over several cases relating to Article 2(4) and the 

use of force,87 including the Legality of Use of Force cases, which related in particular 

to humanitarian intervention.  The ICJ has so far avoided pronouncing on the merits of 

                                                 
81 Reisman, above n 34, 96. 
82 Reisman, above n 34, 96; Caron, above n 47, 567; Welsh, Thielking, MacFarlane, above n 53, 505. 
83 Franck, above n 31, 609. 
84 Franck, above n 31, 609; Caron, above n 47, 570. 
85 Caron, above n 47, 569; Dastoor, above n 14, 31. 
86 See Terry Gill’s comments in Schachter et al, above n 48, 284-285; See also Franck, above n 35, 520. 
87 For examples of ICJ cases involving the law on the use of force, see Gray, above n 2, 15-16. 
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these cases and its capacity to review the legal validity of Security Council decisions.88  

However, it is not inconceivable that through incremental change, the ICJ may in future 

hold that while the Security Council has exclusive jurisdiction and discretion in making 

Chapter VII determinations, the Court is entitled to determine the boundaries within 

which this discretion may be exercised.89  For instance, the Security Council is required 

to discharge its functions in relation to the maintenance of international peace and 

security in accordance with the principles and purposes of the UN Charter under Article 

24(2),90 and with norms of jus cogens.91  The Court may thus decide when the Security 

Council has unlawfully failed to exercise its discretion within these limits, such as when 

it fails to authorise Chapter VII measures in response to clear evidence of an ongoing 

genocide.   

While the ICJ may be an effective check on the Security Council, court 

processes involve compliance with rigid and protracted legal procedures and will not be 

capable of expeditious authorisation of an urgently needed humanitarian intervention.  

Instead, the General Assembly would function better as the secondary source of 

authorisation for the use of force.  The General Assembly already possesses the legal 

basis for dealing with matters affecting international peace and security under the 

Uniting for Peace resolution92 which it passed in 1950.  This resolution provides that in 

the event that a consensus cannot be secured in the Security Council even though there 

exists a 'threat to the peace, breach of the peace, or act of aggression', the General 

                                                 
88 Gray, above n 2, 13 and 16. 
89 This approach was mooted by Thomas Franck in Franck, above n 35, 519, 522-523.  
90 Dixon, above n 36, 334. 
91 See Jorri Duursma’s comments in Schachter et al, above n 48, 293.  
92 Uniting for Peace, GA Res 377(V), UN GAOR, 5th sess, 302nd plen mtg, [para A1], UN Doc 
A/RES/377(V) (1951). 
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Assembly shall be able to make recommendations to UN members for appropriate 

collective measures.  The ICJ confirmed in the Certain Expenses case that the General 

Assembly has the competence to engage in international security issues as the UN 

Charter vested the Security Council with primary but not exclusive responsibility to 

maintain international peace and security.93  Although a General Assembly resolution is 

generally not legally binding, the General Assembly has invoked the Uniting for Peace 

resolution on a number of occasions to take measures against disturbances of 

international peace,94 thereby rendering questions as to the legal force of the resolution 

‘probably moot’.95  While the General Assembly has only invoked the Uniting for Peace 

resolution to authorise non-coercive measures, notably the peacekeeping force stationed 

in the Middle East in 1956 with the consent of the host state,96 there is potential for the 

General Assembly to build upon its existing practice based on this resolution to consider 

appropriate measures in situations of severe humanitarian need.   

The General Assembly, relying on the mechanisms of the Uniting for Peace 

resolution, would be an ideal secondary body capable of recommending the use of force.  

Practically every sovereign state in the world is granted equal representation in the 

General Assembly.  As a resolution relating to the maintenance of international peace 

and security requires a two-thirds majority vote under Article 18(2) of the UN Charter, it 

would possess a high level of legitimacy and would be more likely to be respected and 

accepted by the international community.  At the same time the threshold of votes 

required for the resolution to pass is set sufficiently high so as to guard against abuse of 
                                                 
93 Certain Expenses of the United Nations, above n 75, 15. 
94 For examples of cases in which the General Assembly invoked the Uniting for Peace resolution, see 
Dixon, above n 36, 334 and Chesterman, above n 12, 119. 
95 Chesterman, above n 12, 119. 
96 Dixon, above n 36, 334; Gray, above n 2, 200. 
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the system.  Another important advantage of the Uniting for Peace resolution is that it is 

designed to enable the General Assembly to come to a prompt decision.97  It provides 

that if the General Assembly is not in session at the time of invocation of the resolution, 

an emergency special session may be convened within twenty-four hours of the 

request.98  It further exhorts the General Assembly to convene at such emergency 

special session in plenary session only, followed immediately by consideration of the 

item on the agenda without prior reference to any other Committee.99   Thus, although 

the General Assembly comprises far more members than the Security Council, with the 

voting requirement of a two-thirds majority without a right of veto, and by following the 

meeting guidelines in the Uniting for Peace resolution, the General Assembly would be 

able to discharge its secondary responsibility to maintain international peace and 

security more rapidly and with greater legitimacy than the Security Council. 

Another way in which the current international collective security system may be 

reformed is through the increasing international acceptance of the doctrine of the 

responsibility to protect (R2P doctrine).  In December 2001, the International 

Commission on Intervention and State Sovereignty (ICISS), which was established at 

the behest of the Government of Canada, issued its report on the R2P doctrine.100  In its 

statement of the basic principles of the doctrine, the report asserted that state 

sovereignty entails the primary responsibility on the part of that state to protect the 

people in its territory.101  Should the state be unable or unwilling to protect these people 

from large-scale threats to their lives, the residual responsibility of the international 
                                                 
97 ICISS Report, above n 4, 53. 
98 Uniting for Peace, above n 92, para A1. 
99 Ibid para 6. 
100 ICISS Report, above n 4. 
101 Ibid XI. 
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community to protect them is permitted to override the principle of non-intervention.102  

The key principles of the R2P doctrine are not new, and draw from a long line of well-

known writers, such as Oppenheim,103 Borchard,104 Lillich,105 Stowell,106 

Lauterpacht,107 and the Thomases,108 who have endorsed the view that there are limits to 

state sovereignty and it can be abrogated in certain extreme situations.  Perhaps the key 

contribution of the R2P doctrine is its attempt to reformulate the trigger for intervention 

as arising from the failure to discharge the responsibility to protect, as opposed to from a 

right to intervene, thereby providing a means to harmonise the seemingly contradictory 

concepts of sovereignty and intervention.109  The report, while vague on a number of 

crucial details such as who is to determine when the doctrine should be activated, has 

become the starting point for more recent attempts at implementation.  For instance, 

Edward Luck, who was appointed in 2007 to the position of UN Special Adviser with a 

focus on responsibility to protect, has issued a series of recommendations to promote the 

R2P doctrine.110  A more comprehensive endeavour is the UN Secretary General’s 

report, Implementing the Responsibility to Protect, released in February 2009.111  

However, this report essentially reaffirms the doctrine and exhorts states to uphold their 

                                                 
102 Ibid. 
103 Lassa Oppenheim, International Law (1906) at 347. 
104 Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad (1915) at 14. 
105 Lillich, above n 28, 134: ‘Humanitarian intervention was justified on the ground that although it 
obviously was an interference with the sovereignty of the invaded state, it was a permissible one. 
Sovereignty was not absolute, and when a state did reach this threshold of shocking the conscience of 
mankind, intervention was legal.’ 
106 Stowell, above n 28, 53. 
107 Hersh Lauterpacht, Oppenheim, International Law: A Treatise (7th ed, 1948) at 279-280. 
108 A. J. Thomas and Ann Van Wynen Thomas, The Dominican Republic Crisis 1965 : Background 
Papers and Proceedings of the Ninth Hammarskjöld Forum (1967) at 19. 
109 ICISS Report, above n 4, 11. 
110 Edward C. Luck, ‘The United Nations and the Responsibility to Protect’ (August 2008)  Stanley 
Foundation Policy Analysis Brief . 
111 Ban Ki-Moon, Report of the Secretary General, Implementing the Responsibility to Protect, UN Doc 
A/63/677 (2009). 
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sovereign responsibilities, but does not explain how the R2P doctrine could be 

reconciled with the general prohibition on the threat or use of force and how it could 

overcome the requirement to obtain the prior authorisation of the Security Council for 

any armed action that is not taken in self-defence.  Although the General Assembly 

promised to uphold the principles of the responsibility to protect in a resolution passed 

at the 2005 World Summit,112 this resolution is of a non-binding character and the 

Assembly has yet to adopt the doctrine in practice.  Further, any support for the R2P 

doctrine in the World Summit Outcome resolution was watered down by its 

reaffirmation of the role of the Security Council in authorising the use of force to 

maintain and restore international peace and security.113  The R2P doctrine is thus at 

present devoid of legal foundation and it is hard to see how it can be legally invoked in 

view of strict Charter provisions governing the use of force.  Nevertheless, the fact that 

the General Assembly has adopted a resolution recognising the doctrine and the UN is 

currently working towards its implementation bodes well for the future development of 

the doctrine into a legal principle. 

Although at present it seems all but impossible that the permanent members of 

the Security Council would be willing to give up their veto powers, there are positive 

prospects for the full force of the veto to be lessened.  As assessed in this section, there 

is potential for the ICJ to expand the scope of its scrutiny of the conduct of the Security 

Council, the General Assembly is poised to act as a secondary source of authorisation of 

the use of force, and while its development is still in the infant stages, the R2P doctrine 

                                                 
112 2005 World Summit Outcome, GA Res 60/1, UN GAOR, 60th sess, 8th plen mtg, [paras 138-139], UN 
Doc A/RES/60/1 (2005). 
113 Ibid para 79. 
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is a potentially powerful concept that could alter the dynamics of the rules on the use of 

force.   All these developments would pave the way for greater regional participation in 

both the decision-making and operational aspects of any proposed humanitarian 

intervention.  Regional organisations would be able to bring their specialised regional 

knowledge to the discussion at both the planning and operational stages.  Another way 

in which the existing collective security system could evolve to overcome the problem 

of Security Council inaction is through increasing acceptance of retroactive 

authorisation of armed actions undertaken by regional organisations.  Although Article 

53 of the UN Charter mandates that regional arrangements shall not take any 

enforcement action unless they have procured the authorisation of the Security Council, 

this rule has not been strictly followed in some African cases.  The Security Council had 

retrospectively determined the relevant situations to constitute a threat to international 

peace and security and endorsed the external military interventions that had already 

been underway without authorisation from the Security Council or, at times, the relevant 

regional organisation.  This approach was taken by the Security Council in regard to the 

foreign interventions in Liberia (1990-1992),114 Central African Republic (1996-

1998),115 and Sierra Leone (1997-1998).116  The conferment of retroactive legality on 

these initially unilateral military actions offers an alternative mode of operation to 

regional organisations who find themselves faced with humanitarian situations that 

require urgent responses and in the context of a dormant Security Council. 

 

                                                 
114 Chesterman, above n 12, 134-137. 
115 Ibid 138-139. 
116 Ibid 155-156; Gray, above n 2, 52. 
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V STATUS QUO: 

IGNORING THE PROBLEMS 

Despite the woeful record of the Security Council in discharging its primary 

responsibility to maintain international peace and security as outlined earlier in this 

chapter, some commentators remain under the illusion that the UN collective security 

system as it currently exists is a functional117 and credible118 one.  Leading writers such 

as Brownlie,119 Schachter,120 Franck and Rodley,121 and Chesterman122 have argued 

against the creation of a general rule permitting intervention as a means of countering 

Security Council inactivity and instead urged the international community to tolerate 

interventions that take place under exceptional and mitigating circumstances.  

Harcourt,123 Lawrence,124 Franck125 and Chesterman126 have also asserted that 

humanitarian intervention issues belong to the realm of policy rather than of law, thus 

states contemplating such interventions should resort to political rather than legal 

justifications.  There are several problems with these lines of arguments.  Firstly, these 

suggestions would preserve the existing system and would not resolve the undemocratic 

nature of the current UN system.  They do not address the problem of the misuse of the 

Security Council veto, the questionable legitimacy of the permanent members and the 

                                                 
117 Caron, above n 47, 556. 
118 Chesterman, above n 12, 218. 
119 Brownlie, above n 15, 146. 
120 Oscar Schachter, International Law in Theory and Practice (1991) at 126. 
121 Franck and Rodley, above n 53, 290. 
122 Chesterman, above n 12, 232. 
123 W. S. G. V. V. Harcourt, Letters on Some Questions of International Law (1863) at 14. 
124 Thomas J. Lawrence, The Principles of International Law (1910) at 129. 
125 See Thomas Franck’s comments in Lillich (ed), above n 18, 64. 
126 Chesterman, above n 12, 231. 
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lack of representativeness of the body that decides on issues relating to international 

peace and security on behalf of the entire world.   

Secondly, as Fonteyne has pointed out,127 leaving rules on justifiable 

interventions undefined may lead to a dangerous situation where states may be tempted 

to run the risk of carrying out purely self-serving armed actions in the hopes of passivity 

on the part of the international community.  As states would be granted a licence to 

undermine the law so long as they can provide sufficient non-legal justifications, and 

given the high chance that the Security Council may ignore such offensive actions 

especially if they were to take place in territories that its members deem to be 

strategically inconsequential, it is not hard to imagine that this approach would breed 

even more abuse than permitting a well-defined and limited right of humanitarian 

intervention.   

Thirdly, by placing the burden of proving the existence of mitigating factors or 

political justifications on the intervening states, it would deter genuine humanitarian 

interventions.  Not only would these states have to expend their own resources to help 

the people in other states, they may also face the prospect of censure or sanctions for 

their actions from the world community.  Even if the intervening states were able to 

justify their interventions on mitigating or political grounds, there is a possibility that 

the Security Council or the rest of the international community may nevertheless 

exercise their prerogative to condemn the action from a strictly legal perspective.  It 

would thus be detrimental to the interests of international peace and security for the 

existing flawed UN system to persist.  From the perspective of regional organisations, 
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the perpetuation of the current collective security system would mean that they would 

continue to be marginalised from the decision-making process for security matters that 

would affect them the most.  As depicted earlier in this chapter, in the long run, as 

regional arrangements strengthen their cooperation and consolidate their influence, there 

is a real likelihood that they may repudiate the dysfunctional UN collective security 

system in favour of a regional one over which they would have greater control. 

 

VI CONCLUSION 

In this chapter, I have posited that the current UN collective security system 

could either remain the same or evolve in the following three ways.  Firstly, a new norm 

of international law permitting armed unilateral humanitarian intervention could 

emerge.  Secondly, the existing collective security system could collapse as states 

become disillusioned with a Security Council that lacks legitimacy and accountability 

and that has failed to act objectively and efficaciously.  Thirdly, the current collective 

security system could be reformed so as to permit the ICJ and the General Assembly to 

play a larger role in matters relating to the maintenance of international peace and 

security.  Increasing international acceptance of the R2P doctrine and validity of 

retrospective Security Council authorisation of regional actions may also lead to wider 

scope for regional humanitarian intervention.  I have also illustrated that it would be 

detrimental to international peace and security for the UN collective security system to 

retain the status quo.  It would also not be in the interests of regional organisations, most 

of whose members are excluded from the decision-making process on international 
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security matters that may affect them or require action or outlay of resources on their 

part.  Given the Security Council’s severe failure to discharge its primary responsibility 

under the UN Charter to maintain international peace and security, I have argued that it 

is in the vital interest of regional organisations, such as ASEAN, to not only push for 

reform of the current UN collective security system, but to also develop their own 

regional capacities to undertake humanitarian intervention where the need arises so as to 

safeguard regional security.  
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5 

A MODEL FOR ASEAN HUMANITARIAN INTERVENTIONS:  

LESSONS FROM AFRICA 

 

I INTRODUCTION  

 In the preceding chapters, I have argued that ASEAN ought to create a legal 

framework to undertake humanitarian interventions in Southeast Asia where the need 

arises.  In this chapter, I will attempt to construct a legal framework for ASEAN 

humanitarian interventions that sets out such parameters as the authorising mechanism 

for an intervention, the situations that qualify for intervention and the rules that should 

govern the military operation.  In outlining this legal framework, I will draw upon the 

intervention model of African regional organisations, in particular the African Union 

(AU) and the Economic Community of West African States (ECOWAS).1  Although 

Africa may not usually be considered to be a major contributor to the development of 

international law, in the area of humanitarian and pro-democracy interventions, African 

regional organisations have been at the forefront of formulating and adopting bold treaty 

provisions that clearly permit intervention when certain basic human rights or 

democratic principles are violated.  I will begin by explaining why I have chosen to base 

ASEAN’s intervention framework on Africa’s models.  I will show that besides being 

the world’s most advanced intervention legal framework, Africa’s intervention model is 

also the most comprehensive.  It is also the most suitable one for ASEAN to adopt given 

the similar colonial histories and fledgling economies of most of the countries in Africa 
                                                 
1 The fifteen founding members of ECOWAS were Benin, Burkina Faso, Cape Verde, Côte d'Ivoire, 
Gambia, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone and Togo:  
ECOWAS, ECOWAS In Brief  (2010) 
<http://www.comm.ecowas.int/sec/index.php?id=about_a&lang=en> at 20 January 2011. 
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and Southeast Asia.  There are also many striking similarities between ASEAN and 

ECOWAS, as both are sub-regional organisations with an express focus on economic 

integration.   

In the second section, I will examine the treaty provisions that permit 

intervention for the purposes of defending human rights and democracy in Africa, 

particularly Article 4 of the Constitutive Act of the African Union (“AU Constitutive 

Act”),2 and ECOWAS’ Protocol Relating to the Mechanism for Conflict Prevention, 

Management, Resolution, Peace-keeping and Security of 1999 (“Protocol for Conflict 

Prevention”).3  In particular, I will look at the situations that trigger the invocation of the 

intervention provisions in their treaties, the authorisation mechanism that has been put in 

place and how the treaties deal with the requirement of Security Council authorisation 

under the UN Charter.4  I will then proceed to study the African interventions in Liberia 

and Sierra Leone.  Although these interventions have often been characterised as pro-

democracy interventions, the severe impact of the civil wars in these countries on large 

sections of their civilian populations means there were humanitarian aspects to these 

interventions.  Useful lessons may thus be drawn from these two case studies as to how 

an intervention should and should not be carried out.  Finally, I will attempt to apply the 

legal framework for ASEAN humanitarian interventions that I have outlined to cases of 

human rights atrocities in Southeast Asia to test their effectiveness.  I will first consider 

how the framework may be applied to the past cases of egregious human rights 
                                                 
2 Constitutive Act of the African Union, opened for signature 11 July 2000, 2158 UNTS 3, art 4 (entered 
into force 26 May 2001) ('AU Constitutive Act'). 
3 Protocol Relating to the Mechanism for Conflict Prevention, Management, Resolution, Peace-keeping 
and Security, opened for signature 10 December 1999, ECOWAS Doc. A/PIO/l2/99 (‘Protocol for 
Conflict Prevention’) 
4 Charter of the United Nations, opened for signature on 26 June 1945, 1 UNTS XVI, art 24 (entered into 
force 24 October 1945) (‘UN Charter’). 
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violations in Cambodia and East Timor, and then proceed to examine whether the 

framework would permit humanitarian intervention in Myanmar under the repressive 

rule of the military junta, particularly in response to its callous blockade of international 

aid in the immediate aftermath of Cyclone Nargis in 2008. 

  

II WHY STUDY THE AFRICAN INTERVENTION MODEL? 

 Although Africa faces many severe economic, social and political problems, it 

has over the past two decades, developed the world’s most advanced military 

intervention model, manifested in both treaty and state practice.5  The African 

intervention model is thus worthy of a thorough examination due to its sophistication 

and comprehensiveness.  This chapter will highlight the strengths of the African system 

that ASEAN should emulate and its pitfalls that ASEAN ought to avoid.  The African 

model is also particularly suitable for ASEAN to learn from due to the similarities in the 

backgrounds of Africa and Southeast Asia, which would suggest that what has been 

achieved by Africa ought to be within reach of ASEAN as well. 

 Africa is unprecedented in its aggressive approach towards military intervention 

to protect fundamental human rights and democracy.6  The interventions by ECOWAS 

                                                 
5 J. Emeka Wokoro, ‘Towards a Model for African Humanitarian Intervention’ (2008) 6 Regent Journal 
of International Law 1 at 28-29; Jeremy Levitt, ‘Humanitarian Intervention by Regional Actors in Internal 
Conflicts: The Cases of ECOWAS in Liberia and Sierra Leone’ (1998) 12 Temple International & 
Comparative Law Journal 333 at 334 and 341; Jeremy I. Levitt, ‘Pro-Democratic Intervention in Africa’ 
(2006) 24(3) Wisconsin International Law Journal 785 at 794, 804 and 832; Peter E. Harrell, ‘Modern-
Day "Guarantee Clauses" and the Legal Authority of Multinational Organizations to Authorize the Use of 
Military Force’ (2008) 33(2) Yale Journal of International Law 417 at 418; E. Baimu and K. Sturman, 
‘Amendment to the African Union's Right to Intervene: A Shift from Human Security to Regime 
Security?’ (2003) 12 African Security Review 37; Bjørn Møller, ‘The African Union as a Security Actor: 
African Solutions to African Problems?’ (2009) 2 Crisis States Working Papers 1 at 9. 
6 Ibid. 
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in Liberia and Sierra Leone represent the first unilateral military interventions by a 

regional organisation that were undertaken to defend basic human rights and democratic 

principles.7  The AU Constitutive Act and ECOWAS’ Protocol Relating to Conflict 

Prevention constitute the only multilateral treaties currently containing provisions that 

explicitly mandate military intervention in a state party in situations of humanitarian 

disasters or where its democratically government is or appears soon to be ousted.8  The 

African intervention model is thus a comprehensive one that includes treaty provisions 

that permit intervention for limited humanitarian and democratic purposes, and contains 

actual experience in undertaking humanitarian and pro-democracy interventions, such as 

in the cases of Liberia and Sierra Leone. 

 The similarities between ASEAN and the African regional organisations and 

between Southeast Asia and Africa facilitate ASEAN’s replication of the African 

intervention model in Southeast Asia, and provide support for the argument that 

ASEAN has the ability to develop a regional humanitarian intervention framework.  A 

prominent similarity between Southeast Asia and Africa is that almost all the states in 

both regions were colonies for many decades that only achieved independence in the 

second half of the twentieth century.  Like Southeast Asian states, African states also 

jealously guard their sovereignty and are wary of the right of humanitarian intervention 

being abused by states with hegemonic ambitions.9  Some African states are also similar 

to ASEAN member states such as Myanmar in that they are ruled by repressive military 

                                                 
7 Levitt 1998, above n 5, 334 and 341; Levitt 2006, above n 5, 804; Baimu and Sturman, above n 5; 
Møller, above n 5, 9. 
8 Ben Kioko, ‘The Right of Intervention under the African Union's Constitutive Act: From Non-
interference to Non-intervention’ (2003)  International Review 807 at 807. 
9 Wokoro, above n 5, 9. 
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dictatorships that came to power through unconstitutional coups d’état, and fear that a 

right of humanitarian or pro-democracy intervention may be used against them.10 

 Like ASEAN, the African organisations also face resource constraints and 

criticisms concerning its lack of political will.  African states are generally poorer than 

ASEAN states, with the UN classifying 33 out of 54 countries in Africa as least 

developed countries, while only 3 out of 10 ASEAN countries fall within this 

category.11  However, Africa has undertaken military interventions within the continent, 

including ECOWAS’ interventions in Liberia and Sierra Leone, during which Nigeria 

was said to have spent approximately US$1 million per day for each country.12  Further, 

as discussed in Chapter Two, most of ASEAN’s member states incur considerable 

military expenditure, and their arms imports are escalating in response to China’s 

military expansion and its claims in the South China Sea.  The lack of resources is thus 

not a valid reason for ASEAN to avoid supporting a right of intervention to enforce 

fundamental human rights as Africa has shown by example that even with its economic 

limitations, it has been able to successfully carry out military interventions.   

As detailed in Chapter Two, ASEAN has often been criticised for its lack of 

political will, as evidenced by its failure to mount a regional response to the 

humanitarian crisis in East Timor and its continued pandering to the wishes of the 

repressive Myanmar generals.13  The AU, particularly in its previous incarnation as the 

                                                 
10 Ibid. 
11 The United Nations Office of the High Representative for the Least Developed Countries, Landlocked 
Developing Countries and the Small Island Developing States, Least Developed Countries (2010) 
<http://www.unohrlls.org/en/ldc/related/62/> at 7 December 2010. 
12 Kioko, above n 7, 822; Harrell, above n 5, 446. 
13 An example given in Chapter Two was ASEAN's actions following Myanmar's violent crackdown on 
peaceful protests by monks and other civilians in 1997.  Instead of responding to Myanmar's clear 
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Organisation of African Unity (OAU), had also been considered ineffectual and to be 

little more than a “Heads of State Club” or “mutual admiration club”.14  Like ASEAN, it 

was considered to pursue “lowest common denominator” policies and operate based on 

consensus.15  As with ASEAN, the inability of ECOWAS to cooperate effectively and 

achieve its founding economic goals had also led to doubts as to the continued survival 

of the regional grouping.16  Despite its earlier setbacks, the AU and ECOWAS have 

evolved into organisations that have been instrumental in bringing about peace and 

stability to troubled states in Africa, including through the successful interventions in 

Liberia and Sierra Leone.  While ASEAN may still be deemed to be ineffective in 

discharging its regional security role, like its African counterparts, it can still improve its 

record of enforcing fundamental human rights principles in its region. 

 ASEAN may also be compared with AU and ECOWAS in terms of the evolution 

of their organisational objectives and principles from narrow economic or sovereignty-

focused ones to broader ones relating to security and human rights issues.  For ASEAN 

and ECOWAS, their initial principal organisational objectives, as expressed in their 

constituent treaties, were economic in nature.  The Treaty of Lagos which founded 

ECOWAS in 1975 provided that its raison d’être was to promote economic cooperation 

                                                                                                                                             
violations of fundamental human rights, ASEAN had gone ahead with the plan to admit Myanmar as a 
member, opposed economic sanctions imposed by members of the international community against 
Myanmar, and, following objections by the Myanmar Government, withdrew its invitation to the UN's 
special envoy to Myanmar, who was to brief the ASEAN Summit regarding the human rights situation in 
Myanmar. 
14 Kioko, above n 7, 814; Wokoro, above n 5, 9. 
15 Jakkie Cilliers and Kathryn Sturman, ‘The Right Intervention: Enforcement Challenges for the African 
Union’ (2002) 11 African Security Review 29 at 33. 
16 Peter M. Dennis and M. Leann Brown, ‘The ECOWAS: From Regional Economic Organization to 
Regional Peacekeeper’ in Finn Laursen (ed), Comparative Regional Integration: Theoretical Perspectives 
(2003) 229 at 229 and 241. 
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and development in the region.17  Similarly, for ASEAN, the 1967 Bangkok Declaration 

which established ASEAN stated its first aim as to "accelerate the economic growth...in 

the region.”18  However, both organisations have since taken charge of regional security 

issues.  Shortly after its establishment, ECOWAS concluded regional security-related 

treaties, including the 1978 Protocol on Non-Aggression, in which member states 

undertook to "refrain from the threat or use of force or aggression,”19 and the 1981 

Protocol Relating to Mutual Assistance of Defence, in which member states agreed to 

"give mutual aid and assistance for defence against any armed threat or aggression."20  

As mentioned in Chapter Two, ASEAN has likewise entered into security agreements, 

such as the Treaty on the Southeast Asia Nuclear Weapon-Free Zone,21 and the Treaty 

of Amity and Cooperation22 in Southeast Asia.  ECOWAS and ASEAN have thus 

expanded their key objectives to include security-related ones through multilateral 

agreements.   

The AU and ASEAN had both initially endorsed rigidly the principles of non-

interference in their founding treaties.  The OAU Charter, which established the AU’s 

predecessor, the OAU, provided that one of the OAU's key purposes was to defend its 

                                                 
17 Treaty of the Economic Community of West African States, opened for signature 28 May 1975, 1010 
UNTS 17, art 2 (entered into force 20 June 1975) (‘Treaty of Lagos’). 
18 Declaration constituting an agreement establishing the Association of South East 
Asian Nations, opened for signature 8 August 1967, 1331 UNTS 235, art 1 (entered into force 8 August 
1967) (‘Bangkok Declaration’). 
19 Protocol on Non-Aggression, opened for signature 22 April 1978, 1690 UNTS 39, art 1 (entered into 
force 13 May 1982. 
20 Protocol Relating to Mutual Assistance of Defence, opened for signature 29 May 1981, 1690 UNTS 51, 
art 3 (entered into force 30 September 1986) (‘Protocol on Mutual Assistance’). 
21 Treaty on the Southeast Asia Nuclear Weapon-Free Zone, opened for signature 15 December 1995, 
1981 UNTS 129 (entered into force 27 March 1997). 
22 Treaty of Amity and Cooperation, opened for signature 24 February 1976, 1025 UNTS 297 (entered 
into force 15 July 1976).  
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member states' sovereignty, territorial integrity and independence,23 and did not contain 

any provisions pursuing human rights or democracy goals.  As discussed in Chapter 

Two, ASEAN had endorsed the principle of non-interference in its treaties, including the 

Treaty of Amity and Cooperation, and in its declarations, such as the Zone of Peace, 

Freedom and Neutrality Declaration and Bali Concord II.24  Like the OAU, ASEAN 

initially did not embrace human rights and democracy principles in its earlier 

agreements.  However, both the AU and ASEAN have since concluded regional 

agreements that recognise the protection of human rights and democracy as their 

organisational objectives.  When the OAU was transformed into the AU, it adopted the 

AU Constitutive Act which provided that its objectives included the promotion of 

democratic principles,25 and protection of human rights.26  ASEAN has also expanded 

its organisational aims in its 2007 ASEAN Charter.  It provided that the organisation’s 

objectives included to enhance regional peace and security,27 to adhere to principles of 

democracy and constitutional government,28 and to respect fundamental freedoms and 

promote and protect human rights.29  ECOWAS has similarly revised its governing 

principles through the Revised ECOWAS Treaty of 1993 and undertook to maintain 

                                                 
23 Charter of the Organization of African Unity, opened for signature 25 May 1963, 479 UNTS 39, art 2 
(entered into force 13 September 1963. 
24 Declaration of ASEAN Concord II, opened for signature 7 October 2003, 
<http://www.aseansec.org/15159.htm> at 7 December 2010 (‘Bali Concord II’). 
25 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 3(g) (entered into force 26 
May 2001). 
26 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 3(h) (entered into force 26 
May 2001). 
27 Charter of the Association of Southeast Asian Nations, opened for signature 20 November 2007, 
<http://www.aseansec.org/21069.pdf> at 7 December 2010, art 2(b) (entered into force 15 December 
2008) (‘ASEAN Charter’). 
28 ASEAN Charter, opened for signature 20 November 2007, <http://www.aseansec.org/21069.pdf> at 7 
December 2010, art 2(h) (entered into force 15 December 2008). 
29 ASEAN Charter, opened for signature 20 November 2007, <http://www.aseansec.org/21069.pdf> at 7 
December 2010, art 2(i) (entered into force 15 December 2008). 
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regional peace and security,30 promote and protect human rights,31 and to promote and 

consolidate a democratic system of governance in the region.32 

While ASEAN’s treaties have formally accepted the organisation’s security role 

in Southeast Asia and adopted the promotion of human rights and democracy in the 

region as its aims, it has not created institutional mechanisms to enable it to play an 

enforcement role and facilitate the materialisation of these aspirations.  The AU and 

ECOWAS, on the other hand, have adopted unprecedented treaty provisions that 

mandate each organisation to legally intervene in a member state in certain extreme 

situations to enforce human rights and democracy principles.  For the AU, its 

Constitutive Act provides that the AU has a right to intervene in a member state to take 

action against war crimes, genocide and crimes against humanity.33  In 1998, ECOWAS 

concluded the Protocol for Conflict Prevention, which included the objective of 

constituting and deploying a "civilian and military force to maintain or restore peace 

within the sub-region, whenever the need arises."34  

 The reason that African states have been willing to cede part of their sovereignty 

in favour of a clause permitting intervention in limited circumstances may be that Africa 

consists of many weak and failed states where “sovereignty is a legal fiction” and their 

                                                 
30 Revised Treaty of the Economic Community of West African States, opened for signature 24 July 1993, 
35 ILM 660, art 4(e) (entered into force 23 August 1995) (‘Revised ECOWAS Treaty’)  
31 Revised ECOWAS Treaty, opened for signature 24 July 1993, 35 ILM 660, art 4(g) (entered into force 
23 August 1995). 
32 Revised ECOWAS Treaty, opened for signature 24 July 1993, 35 ILM 660, art 4(j) (entered into force 
23 August 1995). 
33 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 4(h) (entered into force 26 
May 2001). 
34 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 3(h). 
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leaders are unable to control significant parts of their countries.35  Many African 

countries have consistently fared badly on Foreign Policy's Failed States Index.  In 

2010, the five countries that scored the worst were from Africa: Somalia, Chad, Sudan, 

Zimbabwe and the Democratic Republic of Congo.36  African leaders may thus be 

willing to allow the prospect of military intervention as they see it as a way of protecting 

their vulnerable regimes when they are threatened by internal rebellions.37  Although the 

right of intervention should be invoked to protect the people and not regimes, the effect 

of a military intervention may also help preserve the power of an incumbent or recently 

overthrown government.  While some Southeast Asian states, such as Cambodia, 

Myanmar and Laos, may be mired in poverty, and Thailand and the Philippines in 

particular have been susceptible to coups from time to time, none of them are in a state 

of anarchy.  ASEAN states have thus continued to adhere to the principle of non-

interference and have not followed in the footsteps of the African organisations that 

have codified a right of intervention in their treaties. 

 However, even though ASEAN members may not face the prospect of state 

failure, and may thus have less impetus to rely on a right of intervention to prop up a 

collapsing government, it ought to nevertheless institute such a right to deal with 

extreme humanitarian situations.  As illustrated by the Cambodia and East Timor 

examples in Chapter One, state-sponsored brutality coupled with international inaction 

can lead to massive loss of life.  In Africa, the international community has also failed to 

respond to instances of mass killing of civilians, such as in Rwanda and Sudan, and 
                                                 
35 Cillers and Sturman, above n 15, 31 and 38. 
36 Foreign Policy, The Failed States Index (2010) 
<http://www.foreignpolicy.com/articles/2010/06/21/2010_failed_states_index_interactive_map_and_rank
ings> at 7 December 2010. 
37 Baimu and Sturman, above n 5. 
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during the civil wars in Liberia and Sierra Leone.  The difference is that it had a regional 

organisation, ECOWAS, to take on the role of regional peace enforcer and carry out 

military intervention to curb the killing and restore stability.  ASEAN shares many 

similar traits with both the AU and ECOWAS, as discussed in this section, which 

supports the argument that if Africa has been able to undertake major military 

interventions and create and adopt a robust legal framework for such interventions, 

ASEAN ought to likewise have the capacity to do so.    

Although there is an abundance of literature on NATO’s intervention in Kosovo, 

this particular case of intervention may not hold many useful lessons for ASEAN.  

Firstly, the legality of NATO’s intervention is highly controversial.  The intervention 

was not based on any NATO treaties, and even if it were, it could not have covered 

Kosovo, which was then part of the Federal Republic of Yugoslavia, a non-NATO 

member.38  Further, given the express objection of China and Russia, permanent 

members of the Security Council, to the intervention,39 it was highly unlikely that any 

Security Council authorisation could have been procured for this intervention.  While 

ECOWAS did not seek the prior authorisation of the Security Council for its 

interventions in Liberia and Sierra Leone, the wording of subsequent Security Council 

resolutions has led to arguments that these interventions received retroactive approval.40  

Although it has been argued that UN Security Council resolution 1244 may also have 

                                                 
38 Harrell, above n 5, 441. 
39 Richard A. Falk, ‘Editorial Comments: NATO's Kosovo Intervention - Kosovo, World Order, and the 
Future of International Law’ (1999) 93(4) The American Journal of International Law 847 at 850; Monica 
Hakimi, ‘To Condone or Condemn? Regional Enforcement Actions in the Absence of Security Council 
Authorization’ (2007) 40(3) Vanderbilt Journal of Transnational Law 643 at 673. 
40 Levitt 1998, above n 5, 347 and 373; Harrell, above n 5, 439-440; Eleanor Lumsden, ‘Uneasy Peace: 
Multilateral Military Intervention in Civil Wars’ (2002) 35 New York University Journal of International 
Law and Politics 795 at 818 and 826; Simon Chesterman, Just War or Just Peace? : Humanitarian 
Intervention and International Law (2001) at 134 and 155-156. 
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conferred retrospective approval on NATO’s intervention in Kosovo, the wording of this 

resolution may also be read as indicating the Security Council’s recognition of a need to 

resolve the situation in Kosovo, rather than granting retrospective authorisation.41  In the 

resolution, the Security Council endorsed the agreement in which the Federal Republic 

of Yugoslavia had accepted the deployment of an international security presence with 

substantial NATO participation to maintain security in Kosovo and facilitate the safe 

return of displaced persons.42  It did not specifically approve NATO’s prior actions in 

Kosovo, particularly its controversial bombing campaign.  It may thus be argued that the 

ECOWAS’ interventions provide better examples for ASEAN to emulate than the 

intervention in Kosovo.   

Secondly, NATO does not have a formal intervention legal framework that 

ASEAN can draw from.  NATO has been attempting to broaden its objectives from 

solely collective self-defence against armed attacks on a member nation by revising its 

strategic concepts.  Its 1991 strategic concept recognised the decreased risk of armed 

attacks on member nations, and the greater threat of "adverse consequences of 

instabilities that may arise from the serious economic, social and political difficulties, 

including ethnic rivalries and territorial disputes."43  In 1999, its revised strategic 

concept went further by advancing the possibility of the organisation undertaking 

missions with objectives beyond self-defence.  It continued to recognise that "crises 

                                                 
41 Louis Henkin, ‘Editorial Comments: NATO's Kosovo Intervention - Kosovo and the Law of 
"Humanitarian Intervention"’ (1999) 93(4) The American Journal of International Law 824; Christine 
Gray, International Law and the Use of Force (2004). 
42 On the deployment of international civil and security presences in Kosovo, SC Res 1244 (1999), UN 
SCOR, 4011th mtg, UN Doc S/RES/1244(1999). 
43 NATO, NATO Strategic Concept 1991 (1991) [para 9] 
<http://www.nato.int/cps/en/natolive/official_texts_23847.htm> at 7 December 2010.NATO Strategic 
Concept 1991. 
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affecting Euro-Atlantic stability...could affect the security of the Alliance by spilling 

over into neighbouring countries, including NATO countries.”44  In order to deal with 

such conflicts and crises, it recommended that NATO members ought to be prepared to 

conduct non-Article 5 operations.45  In Article 5 of the North Atlantic Treaty, members 

undertake to carry out collective self-defence in the event of an armed attack on any of 

them.46  The 1999 strategic concept thus sought for NATO to undertake missions that go 

beyond collective self-defence and that target regional conflicts and crises.  However, 

both the 1991 and 1999 strategic concepts emphasise that the objective of NATO 

remains to pursue collective self-defence and are both recommendatory in nature and 

not binding treaties.  The voluntary nature of operations that are not purely for collective 

self-defence is highlighted in paragraph 31 of the 1999 strategic concept, which states 

that participation in such operations "will remain subject to decisions of member states 

in accordance with national constitutions."  African regional organisations, with their 

more powerfully drafted intervention treaty clauses and enforcement missions with 

wider international approval, thus provide a more exemplary intervention model for 

ASEAN to follow. 

  

                                                 
44 NATO, NATO Strategic Concept 1999 (1999) [para 20] 
<http://www.nato.int/cps/en/natolive/official_texts_27433.htm> at 7 December 2010.  
45 Ibid para 31. 
46 North Atlantic Treaty, opened for signature 4 April 1949, 34 UNTS 243, art 5 (entered into force 24 
August 1949). 
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III A TREATY FRAMEWORK FOR ASEAN HUMANITARIAN 

INTERVENTIONS 

A The African Union and Economic Community of West African States 

Precedents 

1 Conferral of a Right of Intervention 

 As mentioned earlier in this chapter, the treaties of the AU and ECOWAS are the 

first and, currently, the only treaties to grant a right of intervention to regional 

organisations in their member states in certain prescribed situations.  For the AU, Article 

4(h) of the AU Constitutive Act confers upon the AU a right of intervention in any of its 

member states upon a determination by the AU Assembly of the existence of a “grave 

circumstance,” which is defined as a situation involving war crimes, genocide and 

crimes against humanity.  At first glance, it may appear that Article 4(h) is inconsistent 

with Article 4(g), which provides that one of the principles of the AU is “non-

interference by any Member State in the internal affairs of another.”  However, it has 

been argued that the two sub-clauses do not contradict each other as Article 4(g) only 

forbids intervention by any member state, and not by the AU itself.47   

Article 4(j), which confers a right on member states to request intervention from 

the AU for the purposes of restoring peace and security, has been regarded as granting a 

novel right.  It has been read as granting any member state a right to request intervention 

in the affairs of a third member state.48  However, in my view, this is unlikely as the 

sub-clause does not provide for any mechanism to determine the merit of the requested 

                                                 
47 Baimu and Sturman, above n 5. 
48 Ibid. 
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intervention, and it is unlikely that the parties to the treaty would agree to such a broad 

right that is unchecked by the Assembly, which comprises Heads of State and 

Government of the AU.  It is thus more likely that Article 4(j) is meant to permit a 

member state to request for intervention in itself rather than in a third state.49  This 

would mean that Article 4(j) does not confer a new right, as the right of a state to invite 

or consent to an intervention in its own territory is part of its sovereign right and is 

permitted under international law.50  The only true right of intervention contained in the 

AU Constitutive Act is thus conferred by Article 4(h).  

Following the adoption of the 2003 Protocol on Amendments to the Constitutive 

Act of the African Union, Article 4(h) was amended to expand AU’s right of 

intervention to an additional situation.51  The AU may now also intervene where it is 

determined that there is a “serious threat to legitimate order to restore peace and 

stability” to any member state.  The term “legitimate order” is not defined in the Act, but 

has been suggested to refer to an “unconstitutional change of government,” as defined 

by the OAU in the Lomé Declaration.52  This additional ground for intervention by the 

AU is thus likely to refer to pro-democracy interventions. 

ECOWAS’ intervention framework is contained in the 1999 Protocol Relating to 

the Mechanism for Conflict Prevention, Management, Resolution, Peace-keeping and 

Security (“Protocol for Conflict Prevention”).  The Protocol states one of its objectives 
                                                 
49 Cilliers and Sturman, above n 15, 36-37. 
50 Martin Dixon, Textbook on International Law (2007) at 319-320; Chesterman, above n 40, 159. 
51 Protocol on Amendments to the Constitutive Act of the African Union, opened for signature 3 February 
2003, <http://www.africa-
union.org/root/au/Documents/Treaties/Text/Protocol%20on%20Amendments%20to%20the%20Constituti
ve%20Act.pdf> at 7 December 2010. 
52 Framework for an OAU response to unconstitutional changes of government, opened for signature 12 
July 2000, <http://www2.ohchr.org/english/law/compilation_democracy/lomedec.htm> at 7 December 
2010 (‘Lomé Declaration’); Baimu and Sturman, above n 5. 
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as to “constitute and deploy a civilian and military force to maintain or restore peace” in 

the region,53 thereby providing armed interventions.  The Protocol may be triggered by 

situations calling for humanitarian intervention, as it provides that the Protocol’s conflict 

prevention mechanism would apply in cases of internal conflict that “threatens to trigger 

humanitarian disasters” and in situations involving “serious and massive violation of 

human rights and the rule of law.”54  Similar to the AU Constitutive Act’s provision for 

pro-democracy intervention, the Protocol also provides that intervention may be carried 

out in the event of an “overthrow or attempted overthrow of a democratically elected 

government.”55  However, unlike AU’s intervention framework, the Protocol also 

permits intervention in “[a]ny other situation as may be decided by the Mediation and 

Security Council.”  This open-ended formulation may lead to an overly broad 

application of the intervention mechanism and may cause uncertainty.  It is thus unlikely 

to be acceptable to ASEAN members and ought not to be replicated by ASEAN. 

Although the African regional organisations have embraced the right of pro-

democracy intervention, it is unlikely that ASEAN would do the same.  As discussed in 

Chapter Two, in the Asian values debate, ASEAN has argued against the spread of 

Western-style democracy in Southeast Asia on the basis that it may compromise 

economic growth and political stability in their relatively early attempts at state-

building.  Further, unlike fundamental human rights, such as the right to life, that 

humanitarian interventions seek to protect, democratic values, such as freedom of 

speech and freedom of the press, are not as universally accepted, and remain 
                                                 
53 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 3(h). 
54 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 25. 
55 Ibid. 
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controversial in Southeast Asia.  It is also harder to justify violating state sovereignty to 

defend democracy compared with stopping systematic killing on a large scale.  Thus, I 

would limit ASEAN’s intervention framework to cover humanitarian purposes 

involving the prevention or halting of the violation of the most fundamental human 

rights, and to exclude pro-democracy interventions. 

2 Decision-making Organs 

 Both the AU and ECOWAS have created a number of bodies that play certain 

specified roles in their intervention frameworks.  For the AU, interventions are 

authorised by the Assembly, which is formed by Heads of State or Government of the 

AU.56 It determines whether war crimes, genocide and crimes against humanity are 

taking place in a member state or that a situation amounts to “a serious threat to 

legitimate order” so as to warrant an AU intervention.57  The Peace and Security 

Council, which is made up of fifteen state members elected by the Assembly, may make 

recommendations to the Assembly to aid in its determinations under Article 4(h).  The 

Peace and Security Council is also tasked with several intervention-related functions 

under the Protocol Relating to the Establishment of the Peace and Security Council of 

the African Union (“AUPSC Protocol”).  It is given the responsibility of overseeing 

interventions undertaken pursuant to Articles 4(h) and 4(j) and operations conducted 

pursuant to humanitarian action and disaster management.58   It is empowered to 

                                                 
56 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 6 (entered into force 26 May 
2001).  
57 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 4(h) (entered into force 26 
May 2001). 
58 Protocol Relating to the Establishment of the Peace and Security Council of the African Union, opened 
for signature 9 July 2002, <http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, 
art 4 (entered into force 26 December 2003) ('AUPSC Protocol'). 
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“approve the modalities for intervention,”59 and to “support and facilitate humanitarian 

action in situations of armed conflicts or major natural disasters.”60  While the Peace and 

Security Council has been said to be modelled after the UN Security Council, the 

comparison between the two Councils is perhaps not entirely fitting given that the body 

that authorises interventions under the AU Constitutive Act is the Assembly and not the 

Peace and Security Council.  In discharging its responsibilities relating to the 

maintenance of peace and security in Africa, the Peace and Security Council is to be 

advised by the Panel of the Wise.  The Panel comprises five “highly respected African 

personalities” who have contributed significantly to the development of peace and 

security in Africa, and are selected by the Chairperson of the Commission, which is the 

AU Secretariat.     

 Under ECOWAS’ Protocol for Conflict Prevention, interventions may be 

authorised either by its Authority or by its Mediation and Security Council. The 

Authority is made up of the Heads of State and Government of ECOWAS member 

states,61 and is the “supreme institution” of ECOWAS,62 and its “highest decision-

making body” that is empowered to act on all “matters covered by the provisions of the 

Protocol.”63  The Authority of ECOWAS is thus similar to the Assembly of the AU.  

                                                 
59 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 7(f) (entered into force 
26 December 2003). 
60 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 7(p) and 15 (entered 
into force 26 December 2003). 
61 Revised ECOWAS Treaty, opened for signature 24 July 1993, 35 ILM 660, art 7(1) (entered into force 
23 August 1995); Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS 
Doc. A/PIO/l2/99, art 5. 
62 Revised ECOWAS Treaty, opened for signature 24 July 1993, 35 ILM 660, art 7(1) (entered into force 
23 August 1995). 
63 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 6. 
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However, for ECOWAS, interventions may also be approved by the Mediation and 

Security Council, which consists of nine member states, of which seven are elected by 

the Authority and the remaining two are the current chairman and immediate past 

chairman of the Authority.64  Under Article 10 of the Protocol, the Mediation and 

Security Council shall “authorise all forms of intervention and decide particularly on the 

deployment of political and military missions.”  In the sense that the Mediation and 

Security Council comprises only some and not all the member states of ECOWAS, it is 

similar to the UN Security Council, which is also comprised of only selected UN 

member states.  However, unlike the UN model, there are no permanent members in the 

Mediation and Security Council with veto powers.  Further, Article 7 of the Protocol 

provides that the delegation of powers to the Mediation and Security Council is 

“[w]ithout prejudice” to the wide-ranging powers of the Authority.  This implies that the 

Authority retains the power to authorise interventions, while at the UN, the General 

Assembly, which consists of all member states, does not have such a right.  The 

ECOWAS decision-making system is thus more democratic than that of the UN and is 

less likely to be plagued by the attendant problems of an undemocratic collective 

security system which are discussed in Chapter Four.  Similar to the AU’s Panel of the 

Wise, ECOWAS may also enlist a group of “eminent personalities” to comprise the 

Council of Elders who may act as “mediators, conciliators and facilitators...whenever 

the need arises to deal with a conflict situation.”65 

                                                 
64 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 8. 
65 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 20. 
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 It can be seen that in terms of authorising intervention missions, the Assembly is 

the AU’s single decision-making body while the ECOWAS has two, namely, the 

Authority and the Mediation and Security Council.  It is conceivable that empowering a 

second and smaller body to authorise interventions may increase the likelihood that an 

authorisation can be procured.  However, for a small organization like ASEAN, which 

has only ten members, it may not be feasible to create such a secondary body.  Further, 

it is unlikely that ASEAN members would be willing to delegate the important decision-

making powers on intervention matters.  What is more important, however, is that the 

decision-making system is a democratic one, where each and every member has an 

equal say, and no member, however large or influential, is able to override the decision 

of the other members.  This may be achieved through a one-body mechanism, as the AU 

has done, where all members have equal voting rights without the power of veto. 

 As the African regional organisations did not adopt any criteria or guidelines for 

intervention, they do not provide a model for ASEAN to follow in this regard.  

However, in my view, ASEAN should adopt a set of criteria that determines when it 

should intervene and a body of guidelines that shapes its actions during an intervention.  

I have formulated a set of criteria and guidelines later in this chapter that may be 

suitable for adoption by ASEAN.66  In line with a democratic decision-making system 

where each member has an equal voting right, all members of ASEAN would have to 

agree to the adoption of the criteria and guidelines.  However, in voting to apply the 

criteria and guidelines, ASEAN should adopt a system of voting that requires near-

                                                 
66 See below on ‘Just Cause for Humanitarian Intervention’ and ‘Just Conduct in a Humanitarian 
Intervention’. 
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unanimity and excludes the state in which intervention is to take place from the vote, as 

further discussed in the next section. 

3 Voting 

 Both the AU and ECOWAS do not grant veto powers to any member state and 

each member of their decision-making bodies is given an ordinary vote.  For the AU, its 

Constitutive Act provides that the Assembly “shall take its decisions by consensus or, 

failing which, by a two-thirds majority” of AU member states, unless the matter is a 

procedural one, which shall be decided by a simple majority.67  The Peace and Security 

Council, which plays a recommendatory role under Article 4(h) of the Constitutive Act, 

makes decisions generally by consensus, but if one cannot be reached, it is to determine 

procedural matters by a simple majority and all other matters by a two-thirds majority.68   

For ECOWAS, its highest decision-making body, the Authority, and its 

Mediation and Security Council may both authorise interventions.  While the Mediation 

and Security Council takes its decisions by a two-thirds majority vote,69 it is unclear 

what the voting threshold is for the Authority.  Article 9 of the Revised ECOWAS 

Treaty provides that unless otherwise provided, and depending on the subject matter put 

into vote, unanimity, consensus or a two-thirds majority is required.  As the Protocol on 

Conflict Prevention does not specify the level of vote required, it is uncertain how a 

decision on whether to intervene is to be made by the Authority.  However, since the 

                                                 
67 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 7 (entered into force 26 May 
2001). 
68 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 8 (entered into force 26 
December 2003). 
69 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 9. 
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Mediation and Security Council as well as the AU’s Assembly and Peace and Security 

Council take decisions on intervention on a two-thirds majority vote, it may be implied 

that such matters ought to be determined by the Authority by this majority.  Further, as 

the Mediation and Security Council is smaller than the Authority, and does not require a 

unanimous vote on interventions, it would be illogical that such a vote is required of the 

Authority.  It is thus likely that a two-thirds majority is sufficient for the Authority to 

decide on an intervention matter. 

As discussed in Chapter Two, ASEAN has throughout its history operated on the 

basis of consensus.  For ASEAN, the ASEAN Summit is its version of the AU's 

Assembly and ECOWAS' Authority.  It consists of the Heads of State and Government 

of member states and is the “supreme policy-making body of ASEAN.”70  Article 20 of 

the ASEAN Charter provides that “[w]here consensus cannot be achieved, the ASEAN 

Summit may decide how a specific decision can be made.”  Since the article does not 

specify how the ASEAN Summit is to make such a determination, it can only be 

inferred that it must be made by consensus.  Article 20 thus does not provide a real 

solution to any deadlock caused by the failure to achieve consensus amongst the 

ASEAN leaders.  Given that ASEAN continues to make decisions based on consensus, 

it is unlikely to accept that intervention decisions may be made on a two-thirds majority 

vote.  A possible compromise between consensus and a two-thirds majority vote is to 

instead deny the offending state the right to vote on the intervention issue and require 

unanimity amongst the remaining members of ASEAN.  This requirement of near-

consensus may be more acceptable to ASEAN members.  It would, in any case, violate 

                                                 
70 ASEAN Charter, opened for signature 20 November 2007, <http://www.aseansec.org/21069.pdf> at 7 
December 2010, art 7 (entered into force 15 December 2008). 
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the principle of nemo judex in causa sua (no one should be a judge in their own cause) if 

the state suspected of being responsible for the atrocities were to be able to vote on this 

issue, since it would not act impartially and would almost certainly vote against 

intervention. 

While I support excluding the offending state from the vote, I am of the view 

that it is not necessary for states participating in military action to also be denied a vote 

as the requirement of near-unanimity is sufficient to guard against abuse of a right of 

military intervention by the intervening states as it is a very high threshold requirement.  

In the case of ASEAN, this threshold of near-unanimity is sufficiently high as it is an 

organisation with ten member states, which is a sizeable number.  However, it is 

necessary to exclude the intervened state from the vote as it is an interested party who 

would be naturally resistant to violation of its sovereignty.  To allow the intervened state 

to vote would enable it to single-handedly defeat a vote in a case of mass atrocity that 

clearly warrants military intervention. 

4 Military Arrangements and Funding 

 Both the AU and ECOWAS’ intervention treaties envisage military interventions 

being carried out where they are warranted, and deal with the associated issues relating 

to troops and funding.  For the AU, the AUPSC Protocol contains provisions detailing 

its military arrangements.  Article 13 of the AUPSC Protocol establishes an African 

Standby Force which shall be deployed for peace support missions and interventions 
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conducted pursuant to Articles 4(h) and 4(j).71  The African Standby Force is also 

mandated to provide humanitarian assistance in areas of conflict and during major 

natural disasters.72  Under the Protocol, “troop contributing countries” are to “release 

their standby contingents with the necessary equipment,” upon request by the AU 

secretariat.73  AU member states also undertake to make available to the AU “all forms 

of assistance and support required” for it to discharge its peace and security mandate in 

the region.74  A special representative and a force commander will be appointed by the 

Chairperson of the Commission, which is the AU’s secretariat, for each operation 

undertaken by the African Standby Force.75  To advise and assist the Peace and Security 

Council on military and security issues, a Military Staff Committee is established 

comprising senior military officers of the members of the Peace and Security Council.76   

 ECOWAS’ Protocol for Conflict Prevention also provides similarly for military 

interventions.  The Protocol establishes the ECOWAS Cease-fire Monitoring Group 

(ECOMOG), which is comprised of civilian and military standby units located in their 

                                                 
71 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 13(1) and 13(3) (entered 
into force 26 December 2003). 
72 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 13(3)(f) (entered into 
force 26 December 2003). 
73 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 13(17)(a) (entered into 
force 26 December 2003). 
74 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 13(17)(b) (entered into 
force 26 December 2003). 
75 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 13(6) (entered into force 
26 December 2003). 
76 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 13(8) and 13(9) (entered 
into force 26 December 2003). 
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countries of origin but are “ready for immediate deployment.”77  ECOMOG is tasked 

with various missions, including “[h]umanitarian intervention in support of 

humanitarian disaster” and “[e]nforcement of sanctions, including embargo.”78  

ECOWAS member states undertake to provide a unit of a mutually agreed size to 

ECOMOG and to make available adequate resources to these units for the fulfillment of 

their missions.79  Upon request, each member state is to release their standby units “with 

the necessary equipment and matériel.”80  An ECOMOG force commander shall be 

appointed by the Mediation and Security Council to head each operation.81   

 Both the AU and ECOWAS also have treaty provisions addressing the funding 

of military operations undertaken by each regional organisation.  The financial resources 

for the AU's military operations are drawn from the Peace Fund.82  The Fund is made up 

of contributions from the AU's budget and member states, and funds raised from "other 

sources within Africa" and "sources outside Africa."83  Troop-contributing states may 

also be requested to bear the cost for the first three months of their operations, which 

                                                 
77 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 21. 
78 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 22. 
79 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 28. 
80 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 35. 
81 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 33. 
82 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 21(1) (entered into force 
26 December 2003). 
83 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 21(2) and 21(3)  
(entered into force 26 December 2003). 
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shall be refunded by the AU within a maximum period of six months.84  For ECOWAS, 

funds for ECOMOG operations are drawn from ECOWAS’ annual budget, requested 

from the AU, the UN and other international agencies, and donated by other sources.85  

Similar to the AU’s pre-financing provision, ECOWAS member states may also be 

invited to bear the cost of their operations for the first three months and be refunded 

within a maximum period of six months.86 

  These treaty provisions that deal with the provision of resources to support 

military interventions are vital to enabling such missions to materialise and succeed.  

ASEAN should thus also enact similar provisions in its intervention treaty framework, 

particularly those relating to the establishment of a standby force, the chain of command 

and financing of the operations.  As discussed above, the argument that ASEAN is 

unable to undertake military interventions is fallacious given that the African regional 

organisations have been able to do so despite greater instability and severe poverty faced 

by many of its members.  ASEAN ought to thus be able to follow Africa’s lead and 

commit the resources to support military operations to maintain regional peace and 

security. 

5 Early Warning System 

 Both the AU and ECOWAS intervention treaties establish early warning systems 

that allow potentially serious threats to peace and security to be detected at their initial 

                                                 
84 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 21(6) (entered into force 
26 December 2003). 
85 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 36. 
86 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 37. 
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stages so that preventive or swift action may be taken.  The AUPSC Protocol establishes 

the Continental Early Warning System with the aim of facilitating the "anticipation and 

prevention of conflicts."87  The system involves the collection and analysis of data,88 and 

transmitting relevant information to the Peace and Security Council for its 

consideration.89  ECOWAS’ Protocol for Conflict Prevention also establishes a similar 

early warning system that also involves the collection and analysis of data by an 

observation and monitoring centre, which then prepares and submits reports to the 

secretariat.  The necessity for an effective crisis prevention model to have an early 

warning system was also recognised by the UN General Assembly in the 2005 World 

Summit Outcome resolution,90 and by the UN Secretary-General in his report entitled 

Implementing the Responsibility to Protect.91 

 As the concept of humanitarian intervention does not only seek to stop atrocities 

after they occur, but to also prevent imminent humanitarian disasters, it is instrumental 

to have an early warning system in place to detect such impending crises.  As the time 

needed to prepare a response, whether military or not, to such grave situations may be 

considerable as any decision would involve at least several states, it is vital that serious 

threats to human security are anticipated as early as possible.  An ASEAN humanitarian 

                                                 
87 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 12(1) (entered into force 
26 December 2003). 
88 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 12(2) (entered into force 
26 December 2003). 
89 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 12(5) (entered into force 
26 December 2003). 
90 2005 World Summit Outcome, GA Res 60/1, UN GAOR, 60th sess, 8th plen mtg, [para 138], UN Doc 
A/RES/60/1 (2005). 
91 Ban Ki-Moon, Report of the Secretary General, Implementing the Responsibility to Protect, UN Doc 
A/63/677 (2009) at 8. 
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intervention treaty should thus include provisions to establish such early warning 

mechanisms. 

B Improving on the African Treaty Models 

 Despite the admirable progress made by the AU and ECOWAS in terms of 

advancing a robust treaty framework for humanitarian intervention, their treaty models 

are not without flaws and should be improved upon before adoption by ASEAN. 

1 Recognition of the Requirement of Security Council Authorisation 

 As discussed in Chapter Three, the UN Charter imposes a strict prohibition on 

the use of force by any state against another under Article 2(4), except where the second 

state consents to such use of force, where the UN Security Council approves the 

enforcement action under Chapter VII or in the case of individual or collective self-

defence under Article 51.  A regional organisation is also bound by Article 2(4) as it is 

settled that the prohibition on the use of force has attained the status of jus cogens and 

cannot be contracted out by way of any regional treaty.92  Further, while the regional 

organisation is not itself a party to the Charter, its members are bound by Article 2(4) as 

individual states and as members of the regional organisation.93  Article 53(1) explicitly 

requires that any enforcement action undertaken by regional organisations must be 

accompanied by Security Council authorisation.  Article 54 further emphasises the 

supremacy of the Security Council by requiring that regional organisations keep it fully 
                                                 
92 Bruno Simma, ‘NATO, the UN and the Use of Force: Legal Aspects’ (1999) 10(1) European Journal of 
International Law 1 at 3 and 5; Gray, above n 41, 29; Jonathan Charney, ‘Editorial Comments: NATO's 
Kosovo Intervention - Anticipatory Humanitarian Intervention in Kosovo’ (1999) 93(4) American Journal 
of International Law 834 at 837; Chesterman, above n 40, 60; Dixon, above n 50, 309; Military and 
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (Merits) [1986] 
ICJ Rep 14, para 190. 
93 Simma, above n 92, 3. 
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informed of activities undertaken in pursuance of international peace and security.  Even 

if a regional organisation were to enter into an agreement that contradicts these 

requirements, Article 103 of the Charter would cause its member states' obligations 

under the Charter to prevail.94   

 Although it is clear from Article 53(1) that the authorisation of the Security 

Council is required for a regional action to be legal, the intervention treaties of the AU 

and ECOWAS do not appear to recognise this legal requirement.  While the AUPSC 

Protocol recognises the primary responsibility of the UN Security Council for the 

maintenance of international peace and security,95 at the same time, it also confers the 

primary responsibility for peace and security in Africa to the Peace and Security 

Council.96  Further, it merely provides that the Peace and Security Council is to 

“cooperate and work closely” with the UN Security Council,97 and does not explicitly 

require that it obtain the Security Council’s authorisation for its military actions.  The 

absence of the requirement for Security Council authorisation is underlined by a 

subsequent provision that the Peace and Security Council should also similarly 

“cooperate and work closely” with other relevant international organisations on peace 

                                                 
94 Article 103 of the UN Charter provides as follows: “In the event of a conflict between the obligations of 
the Members of the United Nations under the present Charter and their obligations under any other 
international agreement, their obligations under the present Charter shall prevail.” 
95 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 17(1) (entered into force 
26 December 2003). 
96 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 16(1) (entered into force 
26 December 2003). 
97 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 17(1) (entered into force 
26 December 2003). 
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and security issues in Africa.98  The similar wording of both sub-clauses appears to 

indicate that the UN Security Council is placed at the same level as other international 

organisations in relation to the AU and is not regarded as playing a higher supervisory 

role.  Similarly, for ECOWAS, the Protocol for Conflict Prevention provides a list of 

organisations that the ECOWAS shall “cooperate with.”99  The UN is on the list, 

together with the AU and “other international organisations”, without appearing to be 

recognised as holding any superior position.   

 Despite the clear wording of the Charter, writers have sought to argue that 

regional enforcement actions may in some cases fall outside of its requirements.  It has 

been asserted by Jeremy Levitt that peace enforcement actions taken in relation to intra-

state conflicts are not prohibited by Article 2(4) as it only applies to “international 

relations”.100  This is a rather skewed reading of the article as it is the use of force by 

one state against another that is prohibited, and the nature of the conflict that prompted 

the use of force is irrelevant.  He further argued that the AU’s intervention treaty 

provisions are not in conflict with the UN Charter due to the UN’s “consistent pattern or 

practice of retroactively ratifying African interventions.”101  This view is also 

indefensible as the repeated retroactive approval of the Security Council does not 

transform all future regional actions into ones that are automatically permissible under 

                                                 
98 AUPSC Protocol, opened for signature 9 July 2002, 
<http://www.unhcr.org/refworld/docid/3f4b1d374.html> at 7 December 2010, art 17(4) (entered into force 
26 December 2003). 
99 Protocol for Conflict Prevention, opened for signature 10 December 1999, ECOWAS Doc. 
A/PIO/l2/99, art 41. 
100 Jeremy I. Levitt, ‘The Peace and Security Council of the African Union: The Known Unknowns’ 
(2003) 13 Transnational Law & Contemporary Problems 109 at 130-131. 
101 Ibid. 
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the law.  Every action involving the use of force will still need to be considered and 

approved by the Security Council. 

 It is thus clear that regional organisations are required to obtain the authorisation 

of the Security Council for any armed intervention, and that this requirement is not 

recognised in the intervention treaties of the AU and ECOWAS.  It has been said that 

the absence of explicit recognition of the requirement of Security Council approval was 

a deliberate decision that was taken in view of the failure of the Security Council to 

authorise armed interventions in a timely manner in face of evidence of widespread 

atrocities in Somalia and Rwanda.102  The AU thus decided to provide an African 

solution to any similar crises occurring in Africa in the future in the form of its 

intervention framework.  Another reason given as to why the African intervention 

treaties did not incorporate the requirement of Security Council authorisation is these 

treaties were drafted without the assistance and advice of legal experts, and thus 

Security Council authorisation was not considered to be an issue.103   

Whatever the case may be, in order for ASEAN to avoid violating Article 53 of 

the UN Charter, its intervention treaty must recognise the requirement of Security 

Council authorisation for any regional armed action under Article 53 of the UN Charter.  

By doing so, ASEAN need not sacrifice the potential efficiency of regional interventions 

and be held hostage by a veto deadlock in the Security Council.  This is because Article 

53 does not expressly require that such authorisation be procured prior to the armed 

action, and the practice of the Security Council in the cases of armed interventions in 
                                                 
102 K. Nowrot and E. W. Schabacker, ‘The Use of Force to Restore Democracy: International Legal 
Implications of the ECOWAS Intervention in Sierra Leone’ (1998) 14(2) American University 
International Law Review 321 at 409-410; Levitt, above n 100, 113; Kioko, above n 8, 812. 
103 Levitt, above n 100, 135. 
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Liberia, Sierra Leone and the Central African Republic appears to support the possibility 

that retrospective approval of an action may suffice.104    Thus, even by incorporating 

the Article 53 requirement into its intervention treaty, ASEAN may be able to take 

armed action in emergency humanitarian crises, and obtain the ex post facto approval of 

the Security Council for that action.  Adopting this approach may cause ASEAN to be 

faced with uncertainty as to whether the Security Council will grant approval to an 

intervention that has already taken place.  However, later in this chapter, I argue that 

based on the experience of ECOWAS, the Security Council is likely to retroactively 

approve an intervention that is successful in achieving its humanitarian or pro-

democracy purpose.  As such, ASEAN will be able to increase the likelihood of 

obtaining Security Council approval for its actions if it follows the criteria for 

intervention set out in this section, as they will provide legitimacy to, and improve the 

chances of success of, the intervention. 

2 Threshold for Intervention and Safeguards against Abuse 

 A key element missing from the African intervention frameworks is a set of 

criteria that should be fulfilled to trigger an intervention, and a set of guidelines for the 

conduct of the intervention.  As humanitarian intervention involves the use of military 

force, it is fitting to borrow from the Just War doctrines of jus ad bellum, which 

determines when it is just to wage war, and jus in bello, which defines conduct that is 

acceptable or unacceptable in times of war.  It is important that a regional organisation 

adopts a set of objective criteria for intervention as it would not only ensure that a 

                                                 
104 The cases of Liberia and Sierra Leone are discussed in greater detail later in this chapter.  See also, 
Simma, above n 92, 4; Chesterman, above n 40, 124. 



From Non-Interference to Just Intervention                       A Model for ASEAN Humanitarian Interventions 
 

 
 

166

state’s sovereignty is only overridden by an intervention in justifiable circumstances, but 

would also increase the likelihood that regional authorities will refrain from arbitrariness 

and partiality when determining whether or not to mount an intervention.  Having a set 

of guidelines for appropriate military conduct during an intervention would also 

safeguard against abuse of the right of intervention, particularly by a hegemonic power, 

as discussed in Chapter Four.  It is thus highly recommended that ASEAN adopts such 

criteria and guidelines to increase the legitimacy and chances of success of its 

humanitarian interventions and their acceptability by the international community.   

 There is an abundance of literature putting forth principles to guide the making 

of decisions on humanitarian interventions.  They can be divided into two categories, 

namely, criteria for a justifiable intervention, and guidelines for the proper conduct of an 

intervention.  The principles that have been proposed by various writers can be 

synthesised as follows: 

(a) Just Cause for a Humanitarian Intervention 

• Extreme nature of violation.105  There has to be an ongoing or imminent 

violation of the most fundamental human rights, through acts such as 

                                                 
105 Gareth Evans and Mohamed Sahnoun, et al, ‘Responsibility to Protect: Report of the International 
Commission on Intervention and State Sovereignty’ (International Commission on Intervention and State 
Sovereignty, 2001) (‘ICISS Report’) at XII; Anand Panyarachun, et al, ‘A More Secure World: Our 
Shared Responsibility: Report of the UN High-level Panel on Threats, Challenges and Change’ (UN 
High-level Panel on Threats, Challenges and Change, 2004) (‘UN High-level Panel Report’) at para 207; 
Richard B. Lillich, ‘Forcible Self-Help by States to Protect Human Rights’ (1967) 53 Iowa Law Review 
325 at 347-348; Jean-Pierre L. Fonteyne, ‘The Customary International Law Doctrine of Humanitarian 
Intervention: Its Current Validity Under the UN Charter’ (1973) 4 California Western International Law 
Journal 203 at 258; John Norton Moore, ‘The Control of Foreign Intervention in Internal Conflict’ (1969) 
9(2) Virginia Journal of International Law 205 at 264; Antonio Cassese, ‘Ex iniuria ius oritur: Are We 
Moving towards International Legitimation of Forcible Humanitarian Countermeasures in the World 
Community?’ (1999) 10(1) European Journal of International Law 23 at 27; Anthony Chukwuka Ofodile, 
‘The Legality of ECOWAS Intervention in Liberia’ (1994) 32(2) Columbia Journal of Transnational Law 
381 at 396. 
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murder, enslavement, forcible transfer and torture, on a large scale.106  It 

is difficult to define precisely the situations that are sufficiently grave so 

as to justify intervention.  However, writers generally agree that the 

conduct in question must “shock the conscience of mankind”.107  The AU 

defines the grave circumstances that qualify for intervention as “war 

crimes, genocide and crimes against humanity.”108  As it may be overly 

rigid and difficult to establish quickly that a situation falls within AU’s 

categories, ASEAN may wish to adopt these requirements as being 

illustrative only, so that other acts of similar magnitude may also qualify 

for humanitarian intervention. 

• Role of public authorities.109  Governmental authorities must have 

perpetrated the gross violations, or connived with or supported others in 

causing the atrocities.  Alternatively, they could be unable or unwilling to 

stop the crises themselves or call for international aid.  

• Lack of any other recourse.110  Non-military solutions, such as diplomatic 

and economic sanctions, must be exhausted, or there should be reason to 

believe that such measures would not have resolved the crisis.  In a 

                                                 
106 These acts, when "committed as part of a widespread or systematic attack directed against any civilian 
population, with knowledge of the attack," constitute "crimes against humanity" under the Rome Statute 
of the International Criminal Court.  See Rome Statute of the International Criminal Court, opened for 
signature on 17 July 1998, 2187 UNTS 90, art 7 (entered into force 1 July 2002) (‘Rome Statute’). 
107 Hersch Lauterpacht (ed), Oppenheim, International Law: A Treatise (8th ed, 1955) at 312-313; Richard 
B. Lillich (ed), Humanitarian Intervention and the United Nations (1973) at vii-viii; Manouchehr Ganji, 
International Protection of Human Rights (1962) at 12-13; Fonteyne, above n 105, 232.  
108 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 4(h) (entered into force 26 
May 2001). 
109 Lillich, above n 105, 347-348. 
110 ICISS Report, above n 105, XII; UN High-level Panel Report, above n 105, para 207; Ved P. Nanda, 
‘The United States' Action in the 1965 Dominican Crisis: Impact on World Order - Part I’ (1966) 43 
Denver Law Journal 439 at 475; Lillich, above n 105, 348; Fonteyne, above n 105, 262-263 and 264-265; 
Cassese, above n 105, 27; Ofodile, above n 105, 396. 
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situation where a crisis situation is quickly deteriorating, and timing of 

the intervention is of the essence, it may be easier to show that there is no 

other recourse than to embark upon military action.  It may also need to 

be shown that the appropriate body to authorise such an intervention, 

namely, the UN Security Council, is unwilling or unlikely to do so in a 

timely manner. 

• Reasonable chance of success.111  Prior to embarking on an intervention, 

ASEAN should first assess the prospects for success of its planned 

mission.  It should weigh its costs and benefits, and conclude that its 

intended operation is unlikely to bring about greater harm than that which 

is caused by the violation. 

(b)  Just Conduct in a Humanitarian Intervention 

• Limited purpose.112  The primary purpose of the intervention must be a 

humanitarian one.  While some writers have taken the view that the 

humanitarian purpose must be the sole purpose of the intervention,113 it is 

an impractical requirement as states by nature would not bear the risks 

and costs of a military action unless they have some vested interests 

involved.114  Further, so long as the overriding objective of the 

intervention is a humanitarian one, and there is no improper purpose 

                                                 
111 ICISS Report, above n 105, XII; UN High-level Panel Report, above n 105, para 207; Ofodile, above n 
105, 396. 
112 ICISS Report, above n 105, XII; UN High-level Panel Report, above n 105, para 207; Nanda, above n 
110, 475; Cassese, above n 105, 27; Ofodile, above n 105, 396. 
113 Ganji, above n 107, 17; Bogen cited in Richard B. Lillich, ‘Forcible Self-Help by States to Protect 
Human Rights’ (1967) 53 Iowa Law Review 325 at 350; Rougier cited in Fonteyne, above n 105, 228-229. 
114 Ellery C. Stowell, Intervention in International Law (1921) at 63. 
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involved, there is a low chance that the right of intervention would be 

abused. 

• Relative disinterestedness of intervener.  Connected to the previous point 

on limited purpose is the requirement that the intervening party be 

relatively disinterested in the intervention.  Some writers favour the 

requirement of total disinterest,115 however, as has been rightly pointed 

out, such a requirement would be “unrealistic”116 and even “naïve”117.  

As mentioned in the previous point, it is also unnecessary if the aim is to 

prevent abuse of the right of intervention.  It would thus be sufficient to 

require that the intervener be relatively disinterested. 

• Limited duration.118  Troops and personnel from the intervening countries 

must be withdrawn once the humanitarian objective is met and the 

imminent threat of further violations has passed. 

• Limited use of force.119  The amount of coercive force used must be the 

minimal necessary to achieve the humanitarian purpose and must be 

proportional to the harm posed by the crisis.120 

                                                 
115 Ganji, above n 107, 17; Bogen cited in Lillich, above n 105, 350; Rougier cited in Fonteyne, above n 
105, 228-229. 
116 Fonteyne, above n 105, 261. 
117 Lillich, above n 105, 350. 
118 ICISS Report, above n 105, XII; UN High-level Panel Report, above n 105, para 207; Nanda, above n 
110, 475; Lillich, above n 105, 349-350; Fonteyne, above n 105, 262-263; Moore, above n 105, 264; 
Cassese, above n 105, 27; Ofodile, above n 105, 396. 
119 ICISS Report, above n 105, XII; UN High-level Panel Report, above n 105, para 207; Nanda, above n 
110, 475; Lillich, above n 105, 349-350; Fonteyne, above n 105, 262-263; Moore, above n 105, 264. 
120 Examples of rules relating to the proportional use of force in an armed conflict include Protocol 
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 
International Armed Conflicts (Protocol I), opened for signature 8 June 1977, 1125 UNTS 3, art 51(5)(b), 
57(2)(a)(iii) and 57(2)(b) (entered into force 7 December 1979) and Rome Statute of the International 
Criminal Court, opened for signature on 17 July 1998, 2187 UNTS 90, art 8(2)(b)(iv) (entered into force 1 
July 2002). 
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• Avoid changes to the authority structure.121  As far as possible, the 

governmental structure of the state in which the intervention is carried 

should not be altered.  However, where that government authority persists 

in committing or encouraging the egregious violations, it may be 

necessary to bring about a change of government.  As this is a drastic 

action, it would be best to obtain the support of the international 

community and the UN, particularly from the Security Council, for the 

installation of a new government. 

• Approval of, and reporting to, appropriate international body.122  In the 

case of an armed humanitarian intervention, the approval and reporting 

requirements under the UN Charter have to be met.  ASEAN would thus 

have to seek the authorisation of the Security Council for the intervention 

under Article 53 of the UN Charter and keep the Security Council 

apprised of acts it has undertaken for the maintenance of international 

peace and security, as required by Article 54. 

• Multilateral action.123  It is preferable that the action is undertaken by a 

group of states so as to increase the likelihood that the intervening parties 

would adhere to the primary humanitarian purpose of the intervention and 

prevent abuse for hegemonic or other purposes. 

ASEAN should agree on a set of guidelines, such as that listed in this section, 

which will help it determine objectively and consistently whether a proposed 

                                                 
121 Fonteyne, above n 105, 262-263; Moore, above n 105, 264. 
122 Fonteyne, above n 105, 264-265; Moore, above n 105, 264. 
123 Fonteyne, above n 105, 267-268; Ofodile, above n 105, 396. 
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intervention is justifiable and guide its conduct during an operation so as to increase the 

chances of its success and legitimacy.  However, these suggested criteria should serve as 

operational guidelines and ought not to be applied rigidly by ASEAN.  As situations of 

mass atrocities will vary from case to case, it is difficult to define one set of guidelines 

that would apply conveniently to all cases.  If the intervention criteria are applied too 

strictly, it may happen that a case in which many people are dying does not fall within 

the agreed criteria and much needed intervention does not arrive.  It is thus advisable 

that ASEAN adopts the above intervention criteria in the form of a declaration or 

standard operating procedure rather than in the form of a treaty requirement that needs 

to be strictly followed.  In both the High-level Panel Report and the UN Secretary-

General’s report entitled In Larger Freedom,124 it was similarly recommended that the 

General Assembly and Security Council adopt their guidelines for armed intervention in 

declaratory resolutions.125 

3 Exhaustion of non-military measures 

 ASEAN may also wish to adopt an incrementally severe or graduated scheme of 

sanctions against member states involved in gross violations of human rights.  As 

mentioned in the above section, one of the criteria for an armed intervention that has 

been proposed by many writers is that measures not involving the use of force should 

first be exhausted or shown to be ineffective if they were to be undertaken.  By adopting 

a scheme of sanctions that involves increasingly drastic action, ASEAN would thus also 

ensure that it meets one of the key criteria for an armed intervention.  Such an approach 
                                                 
124 Kofi Annan, Report of the Secretary General, In Larger Freedom: Towards Development, Security 
and Human Rights for All, UN Doc A/59/2005 (2005) (‘In Larger Freedom’). 
125 UN High-panel Report, above n 105, para 208; In Larger Freedom, above n 124, para 
126.   
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would also be in line with that taken under the UN Charter, in which the Security 

Council would first resort to “measures not involving the use of armed force” under 

Article 41 before considering enforcement action “by air, sea or land forces” under 

Article 42.  While it is preferable that ASEAN first consider non-military measures, it 

should ensure that when faced with a crisis requiring urgent military action, it will take 

such necessary action without delay.  It should also pursue non-forceful means only to 

the extent that they are effective in dealing with the humanitarian crisis, and be prepared 

to use military force when it appears that the violations continue to persist or are 

worsening. 

A potential legal issue that may arise here is whether Security Council 

authorisation is required for a regional organisation to be able to impose political and 

economic sanctions.  A plain reading of the UN Charter would indicate that such 

authorisation is not required for non-military measures.  The imposition of political and 

economic sanctions is not prohibited under the UN Charter, including under Article 

2(4), which only prohibits the “threat or use of force.”  While Article 53 requires that 

regional organisations obtain the approval of the Security Council for any “enforcement 

action”, this term has been taken to mean action involving the use of force.126  Further, 

the practice of states, where non-military sanctions are often imposed without Security 

Council approval,127 and the opinion of leading writers support the view that political 

                                                 
126 Hakimi, above n 39, 651. 
127 Gray, above n 41, 305-306. 
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and economic sanctions can be imposed without the authorisation of the Security 

Council.128 

In the treaty schemes of the AU and ECOWAS, provisions are made for the 

imposition of sanctions for certain violations, but these are not specifically part of their 

intervention frameworks.  The AU Constitutive Act provides that where a member state 

“defaults in the payment of its contributions to the budget” of the AU,129 or “fails to 

comply with the decisions and policies” of the AU,130 certain political and economic 

sanctions may be imposed.  It also provides for the suspension of member states whose 

governments came to power through “unconstitutional means” by disallowing them 

from participating in organisational activities.  The Revised ECOWAS Treaty also 

stipulates that certain diplomatic and economic sanctions may be applicable for non-

fulfillment of obligations.131  These sanctions include the suspension of loans or 

assistance from ECOWAS and voting rights in the organisation.132  Currently, neither 

the ASEAN Charter nor any other ASEAN treaty contains such sanction schemes.  To 

better ensure its member states’ compliance with their obligations, particularly in the 

area of human rights, ASEAN should enact a set of sanctions that would be applied to 

offenders. 

                                                 
128 Richard B. Lillich, ‘Forcible Self-help under International Law’ (1980) 62 US Naval War College, 
International Law Studies 129 at 134; James Leslie Brierly (ed), Waldock's The Law of Nations (6 ed, 
1963) at 415-416; Jost Delbrück, ‘A Fresh Look at Humanitarian Intervention under the Authority of the 
United Nations’ (1992) 67(4) Indiana Law Journal 887 at 890-891. 
129 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 23(1) (entered into force 26 
May 2001). 
130 AU Constitutive Act, opened for signature 11 July 2000, 2158 UNTS 3, art 23(2) (entered into force 26 
May 2001). 
131 Revised ECOWAS Treaty, opened for signature 24 July 1993, 35 ILM 660, art 77 (entered into force 
23 August 1995). 
132 Ibid. 
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The International Commission on Intervention and State Sovereignty (ICISS) 

recommended in its report a comprehensive list of political and economic sanctions that 

may first be resorted to prior to consideration of military measures.  Political and 

diplomatic sanctions that can be imposed include restrictions on diplomatic 

representation, suspension or expulsion from membership in the organisation, refusal to 

admit to membership of the organisation and travel and asset restriction.133  Economic 

sanctions would include trade embargo, freezing of foreign assets, withdrawal of 

investments and aid, restrictions on income-generating activities, restriction of access to 

petroleum products and aviation bans.134  Although the AU and ECOWAS have adopted 

treaties that provide for the imposition of political and economic sanctions, they do not 

explicitly provide for trade sanctions.  This is perhaps due to relatively inactive intra-

African trade.135  For ASEAN, however, which has strongly emphasised economic 

growth and has been intensively promoting intra-regional trade, the imposition of trade 

sanctions is likely to have a greater impact on transgressors.  According to ASEAN’s 

statistics, although the share of intra-ASEAN trade amounts to only 24.5% of ASEAN’s 

total trade in 2009, the value of intra-ASEAN trade in that year totalled US$376.2 

billion.136 

Although it is highly recommended that ASEAN first consider political and 

economic sanctions prior to resorting to military measures, it needs to exercise caution 

that the economic sanctions it imposes do not become “blunt instruments” that apply 

                                                 
133 ICISS Report, above n 105, 24 and 30-31. 
134 ICISS Report, above n 105, 24 and 30. 
135 Wokoro, above n 5, 24. 
136 ASEAN Statistics, Intra- and extra-ASEAN trade 2009 (2010) 
<http://www.aseansec.org/stat/Table18.pdf> at 7 December 2010. 
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indiscriminately and cause undue harm to innocent civilians.137  In particular, it should 

strive to impose “smart sanctions” which target the member state’s government and 

military structures that are responsible for the gross human rights violations.138  As 

sanctions also have a tendency to fail due to poor enforcement,139 ASEAN would need 

to ensure proper monitoring and compliance by participating states with any sanctions 

imposed. 

 

IV LESSONS FROM ECOWAS INTERVENTIONS 

 Africa, which is constituted by many unstable states, has seen its share of both 

intra-state and inter-state conflicts.  Two particular civil wars, fought in Liberia and 

Sierra Leone, received interventions by ECOWAS, in a bid to bring peace to the region 

and in the face of international inaction.  Both these interventions are perhaps better 

characterised as pro-democracy rather than humanitarian in nature,140 as although they 

both resulted in heavy civilian casualties, the rebels in each case had the ultimate aim of 

dismantling the existing governments rather than engage in a systematic annihilation of 

the populations.141  Further, neither of these interventions was carried out under any 

formal ECOWAS mechanism, as ECOWAS’ intervention treaties had not yet been put 

into place at the time of these interventions.  Nevertheless, it is possible to draw some 

                                                 
137 Gray, above n 41, 209; ICISS Report, above n 105, 29-30. 
138 Ibid. 
139 ICISS Report, above n 105, 29-30. 
140 Gray, above n 41, 52. 
141 Peter A. Jenkins, ‘The Economic Community of West African States and the Regional Use of Force’ 
(2007) 35(2) Denver Journal of International Law and Policy 333 at 349; Levitt 1998, above n 5, 362 and 
369-370; Nowrot and Schabacker, above n 102, 376. 
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lessons from these two cases that can be used to inform ASEAN’s humanitarian 

intervention framework. 

A Factual Background 

1 Liberia 

 The Liberian civil war (1989-1996) began on 24 December 1989 when Charles 

Taylor led the National Patriotic Front of Liberia (NPFL) to invade Liberia in a bid to 

overthrow the repressive government of Samuel Doe.142  By the summer of 1990, the 

NPFL controlled 90% of Liberia’s territory while Doe’s forces held only a small piece 

of territory surrounding the presidential palace in Monrovia.143  The rest of Monrovia 

was controlled by Prince Johnson’s faction, which had broken away from the NPFL and 

was fighting the forces of both Doe and the NPFL.144  Atrocities were inflicted upon 

Liberia’s civilian population by all sides, leading to an estimated 5,000 deaths and the 

displacement of over 1 million people.145  Sensing an imminent defeat, Doe requested 

aid from the US and ECOWAS to counter the rebel forces.146  In view of inaction by the 

US and the rest of the international community,147 ECOWAS decided to respond to 

Doe’s call for assistance.148 

                                                 
142 Jenkins, above n 141, 342; Georg Nolte, ‘Restoring Peace By Regional Action: International Law 
Aspects of The Liberian Conflict’ (1993) 53(3) Heidelberg Journal of International Law 603 at 605; 
Wokoro, above n 5, 25-26; Levitt 1998, above n 5, 343; Ofodile, above n 105, 383; Levitt 2006, above n 
5, 796; Hakimi, above n 39, 666-667; Lumsden, above n 40, 816; Dennis and Brown, above n 16, 231. 
143 Jenkins, above n 141, 342; Nolte, above n 142, 605; Wokoro, above n 5, 27; Levitt 1998, above n 5, 
343; Ofodile, above n 105, 383; Levitt 2006, above n 5, 796-797; Dennis and Brown, above n 16, 231. 
144 Jenkins, above n 141, 342; Nolte, above n 142, 605; Levitt 1998, above n 5, 343; Ofodile, above n 105, 
383. 
145 Wokoro, above n 5, 25-26; Hakimi, above n 39, 666-667; Lumsden, above n 40, 816. 
146 Jenkins, above n 141, 342-343; Levitt 1998, above n 5, 343-344; Levitt 2006, above n 5, 796. 
147 Levitt 1998, above n 5, 343-344. 
148 Wokoro, above n 5, 26. 
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  The ECOWAS Monitoring Group (ECOMOG) was established to intervene 

militarily in the Liberian conflict.  While several states contributed troops, including 

Gambia, Ghana, Guinea and Sierra Leone, ECOMOG was dominated by Nigerian 

forces.149  On 27 August 1990, approximately 4,000 ECOMOG troops landed on 

Monrovia, and managed to push back NPFL forces while establishing a safe haven in 

the capital.150  Doe was tortured and murdered under Johnson’s orders on 10 September 

1990,151 but ECOMOG stayed on and brokered several ceasefires over the years, which 

Taylor reneged on successively, particularly those clauses relating to disarmament.152  

Besides armed intervention, ECOWAS also imposed an arms embargo and economic 

sanctions on the Liberian territory held by the NPFL153.  A fragile peace was secured by 

the Abuja Agreement signed in 1995, which paved the way for the installation of an 

interim government, and subsequently the election of Charles Taylor as Liberia’s 

president in 1997.154 

2 Sierra Leone 

 On 25 May 1997, rebel soldiers of the Armed Forces Revolutionary Council 

(AFRC) captured Sierra Leone’s capital, Freetown, and released their leader, Johnny 

Paul Koroma.155  Koroma declared himself head of the government of Sierra Leone and 

                                                 
149 Jenkins, above n 141, 343; Nolte, above n 142, 608; Lumsden, above n 40, 817. 
150 Nolte, above n 142, 608; Wokoro, above n 5, 27; Levitt 1998, above n 5, 344; Ofodile, above n 105, 
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151 Nolte, above n 142, 609; Levitt 2006, above n 5, 797. 
152 Ofodile, above n 105, 385. 
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155 LF Berger, ‘State Practice Evidence of the Humanitarian Intervention Doctrine: The ECOWAS 
Intervention in Sierra Leone’ (2001) 11 Indiana International & Comparative Law Review 605 at 616-
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joined forces with the brutal Revolutionary United Front (RUF) led by Foday Sankoh.156  

RUF, which had ignited a bloody civil war in Sierra Leone since 1991, had wrought 

some of the worst human rights atrocities ever seen, including rampant executions and 

mutilations, and recruitment of child-soldiers.157   

President Ahmad Tejan Kabbah, whose democratically-elected government was 

overthrown by the rebels and was sent into exile in Guinea, requested the aid of Nigeria 

and ECOWAS.158  Nigerian peacekeepers, who were stationed in Sierra Leone during 

the civil war, engaged the rebel forces a day after Koroma’s coup d’état, but were 

unsuccessful in removing them from power.159  Three months later, Nigerian troops 

were joined by ECOMOG forces,160 which were tasked by ECOWAS and the UN to 

enforce sanctions against the military junta.161   

In October 1997, it appeared that progress was being made towards peace when 

the Conakry Agreement was concluded by Kabbah and Koroma, which was to lead to 

the disarmament of the rebel forces and restoration of Kabbah to the presidency.162  

However, the security situation deteriorated and, two months prior to the 

implementation of the agreement, ECOMOG, allegedly in response to provocation, 

                                                 
156 Jenkins, above n 141, 346; Wokoro, above n 5, 28; Levitt 2006, above n 5, 799-801; Berger, above n 
155, 616-617; Lumsden, above n 40, 824. 
157 Jenkins, above n 141, 347; Wokoro, above n 5, 28; Berger, above n 155, 617. 
158 Wokoro, above n 5, 28; Levitt 1998, above n 5, 365; Levitt 2006, above n 5, 799-801; Lumsden, above 
n 40, 824; Nowrot and Schabacker, above n 102, 325 and 327; Berger, above n 155, 622. 
159 Jenkins, above n 141, 346; Wokoro, above n 5, 28; Levitt 2006, above n 5, 799-801; Berger, above n 
155, 616-617; Nowrot and Schabacker, above n 102, 327. 
160 Wokoro, above n 5, 28. 
161 Levitt 1998, above n 5, 366; Levitt 2006, above n 5, 799-801. 
162 Jenkins, above n 141, 347. 



From Non-Interference to Just Intervention                       A Model for ASEAN Humanitarian Interventions 
 

 
 

179

defeated the rebel forces and toppled the military junta.163  On 19 March 1998, Kabbah 

returned to Freetown and was reinstated as president of Sierra Leone.164 

B Key Lessons 

1 A Hegemonic Power Provides Impetus for Intervention 

 Both crises in Liberia and Sierra Leone faced international inaction, particularly 

in their early stages.  This could be due to the major powers’ lack of strategic interests in 

the region,165 and the UN Security Council’s preoccupation with Iraq’s invasion of 

Kuwait in the early 1990s.166  The absence of international response while the conflicts 

raged in the region prompted West Africa’s superpower, Nigeria, to organise the 

interventions.167  Although Nigeria sought to create a multinational regional force to 

conduct the interventions, it shouldered around 80% of the financial burden and 90% of 

the troop contribution.  It can thus be said that Nigeria enabled the interventions in 

Liberia and Sierra Leone to materialise, and without this hegemonic power to provide 

the necessary leadership and resources, the interventions would likely not have taken 

place.  In ASEAN, there is no clear regional superpower that is able to provide impetus 

to an intervention as Nigeria has done.  While Indonesia is one of the largest and most 

populous states in the world, its struggling economy has hindered it from developing 

into a regional leader.  On the other hand, states such as Singapore and Brunei, while 

affluent and developed, are too small to wield significant regional influence.  Thus, in 
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ASEAN, there will need to be a strong regional consensus that a situation calls for an 

intervention for it to be mounted.  The absence of a regional hegemony may be a 

positive thing in that it encourages the perception of a lowered risk of abuse of a right of 

intervention.  However, as illustrated in the cases of Liberia and Sierra Leone, while 

Nigeria was the driving force for the interventions, it did not overtly abuse its position 

of power.  This is best evidenced by the fact that even though ECOMOG forces were 

opposing the rebel forces of Charles Taylor in Liberia, the election that followed the 

cessation of fighting led to Taylor’s ascension to the presidency.     

2 Formulating Cogent Justifications for Intervention 

 ECOWAS put forth a number of various rationales for its interventions in 

Liberia and Sierra Leone, which perhaps opened it up to more criticism than if it had 

formulated a stronger and more focused argument.  First, ECOWAS asserted that it had 

intervened for humanitarian purposes.168  With regard to the intervention in Liberia, the 

Chairman of ECOWAS claimed that ECOMOG’s foremost task was “to stop the 

senseless killing of innocent civilian nationals and foreigners,”169 and the then-President 

Ibrahim Babangida of Nigeria stated that the intervention was to halt the “destruction of 

property, massacre by all parties of thousands of innocent civilians…contrary to all 

standards of civilized behaviour and international ethics and decorum.”170  This 

rationale has been attacked on the basis that the situations in Liberia and Sierra Leone 

did not involve the sort of widespread and systematic killing that would normally justify 
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a humanitarian intervention.171  Further, the human rights record of some of the 

ECOWAS member states, particularly Nigeria, was appalling at that time, and it was 

questioned whether they were genuinely concerned about the human rights situation in 

Liberia and Sierra Leone.172 

 A second reason that has been furnished is the restoration of democratic 

structures and processes in Liberia and Sierra Leone.173  This reason has been viewed as 

being particularly disingenuous given that majority of the five ECOWAS states, 

including Nigeria and Ghana, that authorised the intervention in Liberia were being 

ruled by military juntas that came to power through coups d’état.174  It was considered 

that these states were not qualified to be promoting democracy and averting the transfer 

of power through the coups in Liberia and Sierra Leone.175 

 Thirdly, ECOWAS has cited self-defence as its reason for intervention, 

particularly in the case of Sierra Leone, where Nigerian peacekeepers already in the 

country came under attack by rebel forces.176  However, it is submitted that the armed 

attacks on the Nigerian troops in Sierra Leone’s territory may not qualify for the 

invocation of the right to self-defence under Article 51 of the UN Charter.  Article 51 

permits a right of self-defence where an armed attack occurs against a UN member, and 

may not envisage invocation of the right where an attack takes place against its troops 

while they are abroad.  Further, Article 51 is viewed as an exception to Article 2(4), 
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which prohibits the use of force against the “territorial integrity and political 

independence” of another state.  In this case, it cannot be said that Nigeria’s territorial 

integrity or political independence had come under attack by reason of its troops being 

attacked while in a foreign state. Even if Nigeria was entitled to the right of self-

defence, it did not meet the requirement of proportionality as its troops did not merely 

use force for the purpose of self-defence, but was clearly seeking to defeat the rebel 

forces so as to reinstate the democratically-elected government of President Kabbah.177   

 ECOWAS has also justified its interventions on the basis of the maintenance of 

regional peace and security.178  The conflicts in Liberia and Sierra Leone had actual and 

potential spillover effects in West Africa as not only was there a massive refugee 

flow,179 there was also a real threat that the rebellions may encourage other armed 

rebellions in the region.180  While the conflicts in Liberia and Sierra Leone have been 

characterised as internal in nature, there is evidence of involvement by foreign elements.  

For Liberia, it has been alleged that Charles Taylor’s NPFL, which launched its attack 

from Côte d’Ivoire, received support from that state.  There have also been allegations 

that some of the NPFL fighters were foreigners who had been promised future support 

for rebellion efforts in their own countries.181  The rebels in Sierra Leone were said to 

have received substantial support from Taylor, who helped perpetuate the conflict and is 

currently standing trial at The Hague for his role in that civil war.182  The need to 
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contain the spread of armed rebellion in West Africa was likely to have been one of the 

most important and legitimate motivators for the interventions.  It may perhaps have 

worked to ECOWAS’ advantage to cite the maintenance of regional peace and security 

as its reason for the interventions, so as to avoid being criticised as raising invalid or 

unjustifiable reasons.     

3 An Intervention Treaty Lends Legitimacy 

 At the time of the interventions, ECOWAS’ Protocol on Conflict Prevention, 

under which interventions may be authorised by ECOWAS, had not yet come into force.  

ECOWAS thus sought to rely on its existing treaties to justify its interventions in 

Liberia and Sierra Leone.  For the intervention in Liberia, ECOWAS claimed the 

application of its Protocol Relating to Mutual Assistance of Defence (“Protocol on 

Mutual Assistance”).  Under the Protocol, member states agree to provide "mutual aid 

and assistance for defence against any armed threat or aggression."183  While ECOWAS 

may not intervene in a purely internal conflict,184 under Article 4(b) it may intervene 

militarily where the conflict is "engineered and supported actively from outside" and is 

"likely to endanger the security and peace in the entire Community."185  On this issue, 

the Authority, which consists of the Heads of State and Government, shall make the 

determination on the "expediency of the military action."186  While the Protocol does not 

stipulate the number of votes required for the Authority to decide on this matter, 
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reference may be made to the Revised ECOWAS Treaty, which requires either 

unanimity or a two-thirds majority, “depending on the subject matter under 

consideration.”187  In the case of the Liberian conflict, it was said that Taylor’s NPFL 

received some external support, including from Côte d’Ivoire, from where he launched 

his attack into Liberia.  This situation may thus fall within Article 4(b) of the Protocol 

and qualify for ECOWAS intervention.  However, the decision as to whether to 

intervene in Liberia was made by the Mediation Committee, which consists of only five 

member states, and was not decided on by the ECOWAS Authority.188  Given the 

express objection of the Francophone states, such as Burkina Faso and Côte d’Ivoire, to 

the intervention, it is unlikely that the required level of support of member states for the 

intervention could be procured.189 

 For its intervention in Sierra Leone, it had not been established at the time that 

there was external support for the conflict, thus ECOWAS did not seek to rely on the 

Protocol on Mutual Assistance.  Instead, reference was made to the Status of Forces 

Agreement (SOFA) entered into by Nigeria and Sierra Leone.  Under the terms of the 

SOFA, Nigerian forces were given the right to use force for the purpose of defending 

the sovereignty and territorial integrity of Sierra Leone.190  However, it is unlikely that 

the SOFA can be invoked in this case, for two reasons.  Firstly, Sierra Leone was facing 

an internal rebellion, and there was no threat to its sovereignty and territorial integrity 

caused by another state.  Secondly, while Nigeria supplied the most troops to 

ECOMOG, the intervention was carried out under the ECOWAS banner.  As ECOWAS 
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was not a party to the SOFA, it could not rely on it to provide legitimacy to the 

intervention.191  There were also suggestions that ECOWAS could potentially have 

relied on Article 58 of the Revised ECOWAS Treaty relating to regional security.192  

Under this article, member states agree to establish mechanisms for the "timely 

prevention and resolution of intra-State and inter-State conflicts."  However, this article 

could not have formed the legal basis for ECOWAS' intervention in Sierra Leone as at 

the time of the intervention, no such mechanism had been established.193 

 While ECOWAS may have potentially relied on existing treaties to legally 

justify its interventions in Liberia and Sierra Leone, unfortunately, none of the treaties in 

these cases applied.  These cases demonstrate the importance for ASEAN to enter into a 

treaty that enables it to conduct humanitarian interventions so that where a situation 

calls for it, it may carry out the intervention pursuant to the procedures and requirements 

set out under the treaty, and avoid questions as to the legality of its interventions. 

4 The Security Council is Likely to Retroactively Approve a Successful 

Intervention 

 The UN Security Council often offered delayed responses to the crises in Liberia 

and Sierra Leone, perhaps due to the lack of vested interests of the permanent members 

in the region.  For instance, the conflict in Liberia began in December 1989 and quickly 

spiralled into a full-blown war, but the Security Council only determined that the 

situation “constituted a threat to international peace and security” nearly three years 
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later in November 1992.194  With regard to the cases of Liberia and Sierra Leone, the 

Security Council appears to have established a new set of practices, by either 

authorising and approving actions that were ongoing or had occurred.   

In relation to ECOWAS’ intervention in Liberia, in both resolutions 788195 and 

866,196 the Security Council commended ECOWAS for its “efforts to restore peace, 

security and stability in Liberia."  Resolution 866 also established the United Nations 

Observer Mission in Liberia (UNOMIL) to monitor and ensure compliance with the 

ceasefire and oversee the parliamentary and presidential elections in Liberia.  As 

mentioned in the resolution, the establishment of the UNOMIL marked the first time a 

UN peacekeeping mission was established in cooperation with a mission already being 

conducted by another organisation, further emphasising UN endorsement of ECOWAS’ 

actions.  It has been argued that as resolution 788 only provided that the Security 

Council acted under Chapter VII to impose an arms embargo against Liberia, it was an 

indication that the Security Council did not intend to authorise the use of force beyond 

this purpose.197  However, given that the Security Council expressed overall approval 

with ECOWAS actions in Liberia in both resolutions and did not condemn its use of 

force in Liberia, it can be taken that the Security Council had granted retroactive 

approval to ECOWAS’ intervention in Liberia through the two resolutions.198   

In the case of ECOWAS’ intervention in Sierra Leone, the Security Council had 

similarly appeared to confer retroactive approval to ECOWAS’ actions in that conflict.  
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The Security Council, acting under Chapter VII of the UN Charter, stated its “strong 

support” for ECOWAS’ actions in Sierra Leone in resolution 1132,199 and commended 

ECOWAS and ECOMOG on the actions they have taken in Sierra Leone in pursuit of 

resolution of the conflict in resolution 1162.200  The Security Council also appeared to 

grant retrospective authorisation, by resolution 1132, of economic sanctions that were 

already put in place by ECOWAS.201  Under that resolution, the Security Council 

imposed sanctions against the military junta, including banning overseas travel by 

members of the junta and their family members, and preventing the sale or supply of 

petroleum and petroleum products and arms and related materials.  Acting under 

Chapter VIII of the Charter, the Security Council then authorised ECOWAS to 

implement these sanctions. 

In both cases, the Security Council appeared to support ECOWAS’ missions 

given their relative success.  Both interventions were undertaken to deal with regional 

disturbances with potentially serious spillover effects, to quash rebel movements that 

were employing brutal tactics, and to restore democracy to the countries.  ECOWAS 

also appeared to have met its objective as the outcome of the interventions was that 

democratic structures were reinstated in both Liberia and Sierra Leone.  Given the 

relative success of ECOWAS’ interventions, the Security Council appeared to be more 

willing to grant them its retroactive approval.  Earlier in this chapter, it was 

recommended that ASEAN’s humanitarian intervention legal framework recognise the 

requirement of procuring Security Council authorisation for the use of force in an 
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intervention.  Drawing from ECOWAS’ example, the likelihood that ASEAN will be 

able to obtain the required authorisation will increase if the intervention were to be a 

successful one.  If ASEAN were to adopt the criteria for intervention set out earlier in 

this chapter, it will have a higher chance of intervening successfully and getting Security 

Council approval for the intervention. 

5 Ensuring Outcome of Intervention Not Worse than Inaction 

One issue that is a blemish on ECOWAS’ intervention in Liberia is the 

contention that perhaps that crisis was exacerbated by the intervention, and the result of 

inaction would have been less bloodshed.202  The argument goes that as Taylor had 

controlled 90% of Liberia in about 6 months, it would not have taken much longer for 

him to capture the capital, Monrovia.  Once he had control of the entire country, he 

would have met his objective and defeated the other factions, and the fighting would 

have stopped then and there.  Instead, ECOWAS’ intervention prolonged the conflict by 

preventing Taylor’s takeover of Monrovia.  Further, Taylor ascended to the presidency 

through democratic elections that were later held in 1997 under UN auspices, which 

would have been the same outcome as if Taylor were allowed to capture Monrovia 

seven years earlier.  While there is some validity to this argument, it would not have 

been possible to predict at the time of ECOWAS’ intervention that Taylor’s forces 

would not commit even greater atrocities and caused greater instability in the region if 

he were allowed to come to power or that it was the wishes of the Liberian people that 

he assumed the role of their president.  One of the intervention criteria suggested earlier 

in this chapter is that the intervention must have a reasonable chance of success, which 
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means that the outcome of the intervention should not likely be worse off than the 

consequences of inaction.  In making this determination, ASEAN may also face similar 

difficulties as ECOWAS did, as it may involve some crystal ball-gazing.  However, so 

long as ASEAN is able to otherwise justify its actions, it ought not to allow the 

unforeseeable to dissuade it from intervening in a justifiable case. 

 

V APPLICATION OF THE HUMANITARIAN INTERVENTION LEGAL 

FRAMEWORK IN SOUTHEAST ASIA 

 Having outlined an ASEAN humanitarian intervention legal framework, I will 

now consider whether under this framework the cases of Cambodia and East Timor, the 

circumstances of which were discussed in Chapter One, would qualify for a regional 

humanitarian intervention.  I will then consider whether the framework would enable 

humanitarian intervention to be carried out in Myanmar, in view of the ongoing human 

rights violations in that country, as well as in the aftermath of the 2008 Cyclone Nargis, 

during which the Myanmar Government blocked much needed international aid from 

reaching the victims. 

A Cambodia & East Timor 

The analysis in this section is based on the facts presented in Chapter One.  

Under the criteria for an ASEAN humanitarian intervention outlined earlier in this 

chapter, it has to first be shown that the human rights violations in question were of an 

extreme nature, involving large-scale violation of the most fundamental human rights.  

One class of acts falling within this extreme category of violations is crimes against 
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humanity.  The Rome Statute of the International Criminal Court of 1998 defined 

“crimes against humanity” as acts including murder, extermination, enslavement, 

forcible transfer and enforced disappearance of persons, when committed "as part of a 

widespread or systematic attack directed against any civilian population, with 

knowledge of the attack."203   As discussed in Chapter One, in both Cambodia and East 

Timor, there were systematic murders and exterminations, enforced disappearances and 

forcible transfer and torture of persons, thus easily rendering the crimes committed in 

both territories crimes against humanity.   

Secondly, both the Cambodia and East Timor cases meet the requirement that the 

relevant public authorities had to be responsible for the grave violations.  As discussed 

in Chapter One, in the case of Cambodia, the Khmer Rouge were perpetrating the 

atrocities themselves, while in East Timor, the Indonesian military had carried out some 

of the violations themselves and also connived with and supported local militias to 

commit further atrocities.  It is thus clear that the public authorities in both cases played 

major roles in causing the humanitarian disasters. 

The third requirement is that it has to be shown that there is no alternative to a 

military intervention to halt or avert the humanitarian crisis.  Based on the facts 

discussed in Chapter One, in the case of Cambodia, it is likely that a military solution, 

such as the Vietnamese intervention which took place, would have been the only viable 

one given the fanatical ideology of the Khmer Rouge regime which was predicated on 

extermination of persons associated with the previous establishment so that the nation 
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could begin anew.  For East Timor, it is more difficult to predict whether non-military 

measures could have helped to prevent the atrocities.  While the government of 

President Habibie responded to international pressure and gave East Timor the 

opportunity to achieve self-determination by allowing a referendum, and consented to 

the deployment of the International Force for East Timor (INTERFET) to deal with the 

ensuing crisis, the stronger-willed President Suharto might not have been as agreeable.  

Further, the international community did not attempt to place any diplomatic pressure on 

Suharto’s government as it annexed East Timor, and instead acquiesced in its actions.  It 

is thus difficult to anticipate what effect diplomatic or economic sanctions would have 

had on Suharto’s actions with regard to East Timor.  Given that Indonesia is not a major 

world power, and receives aid and other support from stronger countries such as the 

United States and Australia, it is possible that if these two countries had applied pressure 

on Suharto, the annexation and resulting crises in East Timor may have been prevented.   

A final consideration under the criteria for an ASEAN humanitarian intervention 

is that the intended intervention must have a reasonable chance of success, so that the 

intervention is unlikely to cause greater harm than inaction.  Given the scale of the 

atrocities in Cambodia, and the weakness of the Cambodian army, as evidenced by how 

quickly it was overrun by Vietnamese troops, it can be said that there would have been a 

high chance of success were ASEAN to carry out a humanitarian intervention there.  

With regard to East Timor, a military intervention is likely to face stronger resistance 

from the more powerful and larger Indonesian army, thereby lowering the chances of its 

success in terms of minimising casualties arising from the intervention and securing 

independence for East Timor.  However, as mentioned in Chapter One, given that the 
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Indonesian invasion and occupation of East Timor resulted in a high death toll of an 

estimated 200,000, it is likely that an intervention may result in a better outcome.  

Although Cambodia more clearly and easily satisfies the criteria for intervention set out 

earlier in this Chapter, the East Timor case fulfils most of the criteria and also presents a 

strong case for an ASEAN intervention.  It is thus likely that ASEAN would have been 

justified in carrying out armed humanitarian interventions in both cases. 

B Myanmar 

1 Human Rights Violations by the Military Junta 

 Following pro-democracy demonstrations in 1988 sparked by demonetization of 

the currency, the Myanmar military took control of the country in a coup and named its 

regime the State Law and Restoration Council (SLORC).204  In 1990, SLORC held 

elections which were won by Aung San Suu Kyi’s National League for Democracy 

(NLD), taking more than 80% of the seats.205  However, the NLD was prohibited from 

forming a government and Parliament was not allowed to convene.206  SLORC claimed 

that the elections were for the purpose of drafting a constitution, and refused to give 

effect to the results.207  In 1997, SLORC changed its name to the State Peace and 

Development Council (SPDC),208 but it has brought neither peace nor development to 

Myanmar. 
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 Although Myanmar is rich in natural resources,209 its people struggle to survive 

due to mismanagement of its economy and rampant corruption.  Myanmar has often 

been cited as one of the worst abusers of human rights in the world due to the 

Government’s imprisonment and torture of thousands of political prisoners and its 

forced displacement and perpetual mistreatment of hundreds of thousands of ethnic 

minorities in Myanmar, including the Rohingyas and Karennis.210  These two persecuted 

groups of people have also been put through forced labour under inhumane conditions 

and have been subjected to rape and extrajudicial execution.211  Some of the worst 

human rights violations in Myanmar took place during the 2007 Saffron Revolution, 

during which the military fired automatic firearms against unarmed demonstrators led 

by monks, resulting in the death of scores of people.212 

 Under my proposed criteria for ASEAN humanitarian intervention, it is unlikely 

that the situation in Myanmar is sufficiently severe to justify the carrying out of an 

armed humanitarian intervention.  While it is clear that the human rights abuses in 

Myanmar are being caused by the public authorities there, there is insufficient evidence 

that there is a violation of fundamental human rights, such as the right to life, on a large 

scale.  Although there have been extrajudicial killings, they appear to be sporadic, and 

there are no signs of a systematic extermination being carried out on the population.  

While there are ongoing serious human rights violations in Myanmar, involving forced 

labour and rape, it is difficult to argue that they are on a scale which would justify the 
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infringement of the sovereignty of Myanmar through an armed humanitarian 

intervention. 

2 Blockade of Aid in the Aftermath of Cyclone Nargis 

 On 2 and 3 May 2008, Cyclone Nargis struck Myanmar, leaving large parts of 

the country underwater, inflicting a death toll of approximately 130,000, and stranded 

around 2.5 million people.213  Offers of help immediately flowed in from the 

international community. However, the Myanmar Government deliberately restricted 

international aid from reaching the victims.214  The military leaders refused or delayed 

the issuance of visas for aid workers to enter affected areas, and barred access by planes 

and ships carrying relief supplies and personnel.215  The regime instead channelled 

resources to the constitutional referendum, which was to proceed in spite of the 

humanitarian disaster, and eventually took place on 24 May 2008.216  The purpose of 

this referendum was to officially transfer power to the military.217  Largely due to the 

diplomatic efforts of ASEAN, international aid gradually reached the cyclone victims.  

Bilateral agreements were concluded between the Myanmar Government and non-

governmental organisations, UN agencies, and several countries including Australia, 

USA, India and China, enabling international aid to enter the hard hit areas.218  By July 

                                                 
213 Jarrod Wong, ‘Reconstructing the Responsibility to Protect in the Wake of Cyclones and Separatism’ 
(2009) 40(2) Tulane Law Review 219 at 221 and 243; Andrew McGregor, ‘Sovereignty and the 
Responsibility to Protect: The Case of Cyclone Nargis’ (2010) 29 Political Geography 3 at 3; Rebecca 
Barber, ‘The Responsibility to Protect the Survivors of Natural Disaster: Cyclone Nargis, a Case Study’ 
(2009) 14(1) Journal of Conflict & Security Law 3 at 3. 
214 Wong, above n 213, 221. 
215 McGregor, above n 213, 3; Barber, above n 213, 21-22. 
216 Wong, above n 213, 243. 
217 Wong, above n 213, 243 
218 Barber, above n 213, 29 
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2008, the UN Office for Coordination of Humanitarian Affairs announced that aid had 

been delivered to almost all the cyclone victims in Myanmar.219   

 A controversial issue in the immediate aftermath of Cyclone Nargis was whether 

the responsibility to protect (R2P) doctrine would apply to the crisis so that military 

force could be employed to compel the delivery of aid to the cyclone survivors.  Then-

French Foreign Minister and co-founder of Médecins Sans Frontières, Bernard 

Kouchner, had called for the invocation of the R2P doctrine on the basis that the 

Myanmar junta’s failure to allow aid into the country constituted a crime against 

humanity.220  The Myanmar Government’s omission may potentially qualify for 

humanitarian intervention or invocation of the R2P doctrine, as it may amount to a 

crime against humanity under Article 7 of the Rome Statute of the International 

Criminal Court.221  This article defines a "crime against humanity" as any of the 

enumerated acts "when committed as part of a widespread or systematic attack directed 

against any civilian population, with knowledge of the attack."  In the case of Cyclone 

Nargis, the omission of the military leaders could possibly come under the rubric of 

"[o]ther inhumane acts of a similar character intentionally causing great suffering, or 

serious injury to body or to mental or physical health."222  Although the Myanmar 

Government did not carry out “attacks” on the population and had omitted to provide or 

allow aid to reach the victims, it has been argued that this omission may nevertheless be 

                                                 
219 Wong, above n 213, 244 
220 McGregor, above n 213, 4; Wong, above n 213, 221 
221 Rome Statute, opened for signature on 17 July 1998, 2187 UNTS 90, art 7 (entered into force 1 July 
2002). 
222 Rome Statute, opened for signature on 17 July 1998, 2187 UNTS 90, art 7(k) (entered into force 1 July 
2002). 
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sufficient to amount to an inhumane act.223  In the International Criminal Tribunal for 

Yugoslavia case of Galić, the Court held that an omission can constitute an inhumane 

act.224  In Rutaganira, the International Criminal Tribunal for Rwanda (ICTR) similarly 

found that an omission can constitute extermination as a crime against humanity.225  The 

fact that the actus reus of the Myanmar Government during the Cyclone Nargis crisis 

was in the form of an omission ought not to be a barrier to establishing that an inhumane 

act was committed.  The requirement of widespread suffering and knowledge of that 

suffering is likely to be satisfied in this case, as around 2.5 million people were affected 

by the cyclone and the international community had impressed on the Myanmar 

Government the severity of the damage caused by the cyclone.226  However, it is unclear 

whether the extent of the regime’s failure to act is sufficiently serious so as to be able to 

be translated into a positive act.  As described above, while the Myanmar Government 

initially hindered the flow of international aid into the country, it did subsequently 

partially allow aid to reach the affected areas.227  The fact that within two months of the 

humanitarian crisis, virtually all the cyclone victims received help, is an indication that 

military enforcement would have been an unnecessary and overly drastic measure.   

Further, it is debatable whether the R2P doctrine would apply in cases of natural 

disasters.  The ICISS had included in its report the recommendation that natural 

catastrophes may provide just cause for intervention where the state involved is either 

unwilling or unable to deal with the crisis or call for assistance, and large scale loss of 

                                                 
223 Wong, above n 213, 223 and 254-255. 
224 Prosecutor v. Stanislav Galić [2006] IT-98-29-A at 155. 
225 The Prosecutor v. Vincent Rutaganira [2005] ICTR-95-1C-T at para 65. 
226 Barber, above n 213, 24. 
227 Barber, above n 213, 21-22. 
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life is occurring or is imminent.228  However, this suggested basis for intervention was 

not adopted by the High Level Panel229 or in the World Summit Outcome resolution,230 

which repeatedly specified the scenarios in which the R2P doctrine applied as genocide, 

war crimes, ethnic cleansing and crimes against humanity, indicating a lack of general 

acceptance at present of the notion that intervention may be triggered in the case of a 

natural disaster.231  In the UN Secretary-General’s report, Implementing the 

Responsibility to Protect,232 the World Summit Outcome resolution was interpreted as 

excluding humanitarian catastrophes arising from natural disasters from accepted heads 

for intervention, as to expand the categories of situations for intervention "would 

undermine the 2005 consensus and stretch the concept beyond recognition or 

operational utility." 233   

Based on the criteria for humanitarian intervention that I have outlined earlier in 

this chapter, a situation involving large-scale gross violations of human rights could 

qualify for intervention where public authorities are unwilling or unable to halt the 

crisis.  However, recourse would first have to be made to non-military solutions, and in 

this case, diplomatic measures undertaken particularly by ASEAN had proven effective 

in persuading the Myanmar Government to gradually allow aid into the country.  

Therefore, the requirement that there be no alternative to military action is unlikely to be 

satisfied in this case, and it would be difficult to justify an armed humanitarian 

                                                 
228 ICISS Report, above n 105, 33. 
229 UN High-level Panel Report, above n 105. 
230 2005 World Summit Outcome, GA Res 60/1, UN GAOR, 60th sess, 8th plen mtg, [paras 138-139], UN 
Doc A/RES/60/1 (2005). 
231 Wong, above n 213, 247 
232 Ban Ki-Moon, Report of the Secretary General, Implementing the Responsibility to Protect, UN Doc 
A/63/677 (2009). 
233 Ibid 8. 
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intervention.  However, the inapplicability of humanitarian intervention and ASEAN's 

diplomatic success in the case of Myanmar after Cyclone Nargis does not mean that this 

will also be the case for all future situations involving mass casualties in Southeast Asia.  

Large-scale deaths in Myanmar following Cyclone Nargis were caused by natural 

disaster, while those in Cambodia and East Timor were perpetrated whether directly or 

indirectly by State authorities.  Where the State is involved in committing the atrocities, 

diplomatic negotiations are unlikely to alter State actions, particularly where they are 

strongly motivated by certain ideologies.  Thus military action through humanitarian 

intervention will likely be needed to stop such killings by force. 

 

VI CONCLUSION 

 In this chapter, I have sought to construct a humanitarian intervention model for 

ASEAN.  Due to the similarities between Africa and Southeast Asia, and their 

respective regional organisations, I based ASEAN’s humanitarian intervention 

framework on the advanced model of the AU and ECOWAS.  There are several aspects 

of the AU’s and ECOWAS’ humanitarian intervention treaties that are worth emulating 

by ASEAN, particularly adopting treaty provisions that boldly confer a right of 

intervention in situations of large-scale violations of fundamental human rights.  

ASEAN’s humanitarian intervention treaty should also similarly provide for a decision-

making process, address the issues of troop and financial contributions and seek to 

establish an early warning system for effective crisis prevention.  However, ASEAN 

should also build on Africa’s humanitarian intervention model by recognising the 



From Non-Interference to Just Intervention                       A Model for ASEAN Humanitarian Interventions 
 

 
 

199

requirement for Security Council authorisation for enforcement actions under Article 53 

of the UN Charter.  It should also adopt a set of guidelines that set out the criteria for 

humanitarian intervention, so as to ensure objectivity in its decision-making and prevent 

abuse by opportunistic states.  By following the criteria, ASEAN will also increase the 

legitimacy and chances of success of its intervention, thereby increasing the likelihood 

that the Security Council would approve of the intervention.   

I then sought to test the effectiveness of the humanitarian intervention legal 

framework that I have formulated for ASEAN by examining whether it would apply to 

past and present cases of serious violations of fundamental human rights in Southeast 

Asia.  Based on my analysis, the case of Cambodia under the Khmer Rouge would have 

clearly satisfied the criteria for an ASEAN humanitarian intervention, while the case of 

East Timor during the Indonesian invasion and occupation presents a less obvious but 

nevertheless strong case for intervention.  Applying the criteria for intervention to 

Myanmar in more recent times, it does not appear that armed humanitarian intervention 

in that state would be appropriate.  This is because while the human rights violations by 

the Myanmar Government have been serious, they are unlikely to be sufficiently 

widespread to justify an armed humanitarian intervention.  The lifting of restrictions on 

foreign aid for Cyclone Nargis victims by the Myanmar Government about two months 

after the crisis also makes it difficult to argue that military measures would have been 

necessary.  Thus, while the ASEAN humanitarian intervention legal framework outlined 

in this chapter would have applied to curb the mass killings in Cambodia and East 

Timor, the situation in Myanmar falls short of the high threshold of requirements that 

needs to be satisfied in order to justify an armed humanitarian intervention. 
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 CONCLUSION  

It is astounding that in the years since the end of the atrocities in Cambodia and 

East Timor, ASEAN has not taken any action to prevent the recurrence of such horrors 

that truly “shock the conscience of mankind”.1  In view of the continued instability in 

the region, exemplified by the serious human rights violations in Myanmar and 

separatist movements in Indonesia, ASEAN should develop and adopt a humanitarian 

intervention legal framework to guard against such shameful tragedies from happening 

in the region again. 

 In this thesis, I have argued that ASEAN can and should develop, adopt and 

execute a humanitarian intervention legal framework to carry out humanitarian 

intervention in situations involving large-scale human rights atrocities in Southeast Asia.  

The need for the region to develop a mechanism to protect its people from mass 

atrocities is demonstrated by the shocking human rights violations in the cases of 

Cambodia and East Timor, involving systematic murder, extermination and forcible 

transfer of the populations.2  Although the gross violations were made known to the 

international community, the major powers and the United Nations (UN) failed to 

intervene on their behalf and acquiesced in or supported the actions of the perpetrators.  

In the case of Cambodia, the United States (US) and China had backed the Khmer 

Rouge regime in a bid to counter Soviet influence, while ASEAN had lobbied for 

                                                 
1 This phrase has been used to describe conduct that justifies humanitarian intervention.  See John P. 
Humphrey, ‘Foreword’ in Richard B. Lillich (ed), Humanitarian Intervention and the United Nations 
(1973) vii at vii; Hersch Lauterpacht, International Law and Human Rights (1950) cited in Richard B. 
Lillich, ‘Forcible Self-Help by States to Protect Human Rights’ (1967) 53 Iowa Law Review 325; Richard 
B. Lillich, ‘Forcible Self-help under International Law’ (1980) 62 US Naval War College, International 
Law Studies 129. 
2 The atrocities committed in each territory are outlined in Chapter One. 
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condemnation of Vietnam’s intervention at the UN due to fears that Vietnam was 

seeking to spread communism throughout Southeast Asia.  In the case of East Timor, the 

US, the United Kingdom and Australia had provided political, economic and military 

support to the Suharto regime in exchange for economic benefits.  The failure of the 

international community to respond effectively to the humanitarian crises in both East 

Timor and Cambodia supports my argument that the region should develop its own 

humanitarian intervention capacity to prevent the recurrence of such atrocities.   

While ASEAN has been criticised as being ineffective due to its adherence to the 

ASEAN Way principles of non-interference, consensus decision-making and limited 

institutionalisation,3 I have argued in Chapter Two that ASEAN is the most suitable and 

capable organisation to undertake humanitarian intervention responsibilities in the 

region.  Firstly, it has concerned itself with regional security issues since the time of its 

founding, as evidenced by ASEAN’s security treaties and dialogues.4  Secondly, 

ASEAN’s continued adherence to the ASEAN Way principles is untenable in the long 

term due to increasing global threats requiring joint action and efforts by China to 

develop a competing regional organisation in Asia.5  ASEAN would thus have to 

                                                 
3 Simon Tay and Jesus P. Estanislao, ‘The Relevance of ASEAN: Crisis and Change’ in Simon Tay, Jesus 
P. Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 3 at 9. 
4 These include the Treaty on the Southeast Asia Nuclear Weapon-Free Zone and the Treaty of Amity and 
Cooperation, as discussed in Chapter Two.  See Treaty on the Southeast Asia Nuclear Weapon-Free Zone, 
opened for signature 15 December 1995, 1981 UNTS 129 (entered into force 27 March 1997); Treaty of 
Amity and Cooperation, opened for signature 24 February 1976, 1025 UNTS 297 (entered into force 15 
July 1976). 
5 Carolina G. Hernandez, ‘Challenges for Society and Politics’ in Simon Tay, Jesus P. Estanislao and Hadi 
Soesastro (eds), Reinventing ASEAN (2001) 103 at 111; Jusuf Wanandi, ‘ASEAN’s Past and the 
Challenges Ahead: Aspects of Politics and Security’ in Simon Tay, Jesus P. Estanislao and Hadi Soesastro 
(eds), Reinventing ASEAN (2001) 25 at 30; Kusuma Snitwongse and Suchit Bunbongkarn, ‘New Security 
Issues and Their Impact on ASEAN’ in Simon Tay, Jesus P. Estanislao and Hadi Soesastro (eds), 
Reinventing ASEAN (2001) 148 at 149; Mark Beeson, Institutions of the Asia-Pacific: ASEAN, APEC, and 
Beyond (2009) at 30; Hadi Soesastro, ‘ASEAN in 2030: The Long View’ in Simon Tay, Jesus P. 
Estanislao and Hadi Soesastro (eds), Reinventing ASEAN (2001) 273 at 309. 
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abandon the ASEAN Way and adopt a more proactive policy in order to ensure its 

continued survival.  Thirdly, the endorsement of Asian values by some of the ASEAN 

states should not prevent ASEAN from taking on the role of a regional humanitarian 

intervener as Asian values are not opposed to the protection of people from mass 

atrocities.6  The doctrine of humanitarian intervention seeks to prevent large-scale 

violation of the most fundamental human rights, caused by genocide and crimes against 

humanity, which no culture would claim to be part of their heritage.7  Finally, while 

ASEAN may claim to lack the resources to undertake humanitarian interventions, it is 

likely to possess the capacity to do so given the considerable military spending,8 and 

experience in peacekeeping missions and delivery of humanitarian aid of some of the 

member states.9  All these factors render ASEAN a suitable organisation to undertake 

humanitarian intervention responsibilities in the region.   

One of the key issues that ASEAN will face when developing a legal framework 

for humanitarian intervention is whether the doctrine of humanitarian intervention 

violates the Article 2(4) prohibition on the threat or use of force, 10 so as to necessitate 

                                                 
6 This argument was posited and discussed in Chapter Two. 
7 Ban Ki-Moon, Report of the Secretary General, Implementing the Responsibility to Protect, UN Doc 
A/63/677 (2009) at 12. 
8 Global Security.org, Worldwide Military Expenditures (2007) 
<http://www.globalsecurity.org/military/world/spending.htm> at 7 December 2010. 
9 United Nations, Monthly Summary of Contributions (Police, Military Observers and Troops) (2009) 
<http://www.un.org/Depts/dpko/dpko/contributors/2009/sept09_1.pdf> at 7 December 2010; 'Tsunami 
Recovery Could Take 10 Years, Will Cost Billions', Environment News Service (Washington D.C.), 7 
January 2005; Mely Caballero Anthony, ‘Regionalisation of Peace in Asia: Experiences and Prospects of 
ASEAN, ARF and UN Partnership’ (2003) 42 IDSS working paper . 
10 Article 2(4) of the UN Charter provides that “All Members shall refrain in their international relations 
from the threat or use of force against the territorial integrity or political independence of any state, or in 
any other manner inconsistent with the Purposes of the United Nations.”  See Charter of the United 
Nations, opened for signature on 26 June 1945, 1 UNTS XVI, art 2(4) (entered into force 24 October 
1945) (‘UN Charter’). 
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the authorisation of the UN Security Council for an armed humanitarian intervention.11   

In Chapter Three, I concluded that the doctrine would violate the Article 2(4) 

prohibition, as humanitarian intervention does not fall within any of the exceptions to 

the prohibition and the travaux préparatoires of the UN Charter indicate that the article 

was worded with the intention of strengthening rather than qualifying the prohibition.  

After examining pre- and post-Charter potential cases of humanitarian intervention, I 

concluded that there is insufficient evidence of state practice and opinio juris to support 

the view that the doctrine has become part of customary international law.  Further, 

Article 2(4) is widely accepted to be a peremptory norm of international law,12 which 

renders it even more unlikely that the doctrine can overcome this prohibition.  In view of 

this, ASEAN would be required to seek the authorisation of the Security Council under 

Article 53 of the UN Charter for an armed humanitarian intervention.13   

However, given the failure of the Security Council to discharge its primary 

responsibility under the UN Charter to maintain international peace and security, I 

argued in Chapter Four that regional organisations, such as ASEAN, should develop 

their own capacity to effectively address regional security issues.  The Security Council 

does not make its decisions objectively and the permanent members in particular use the 

veto in pursuit of their national objectives and frustrate any efforts to intervene in such 

                                                 
11 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, chp VII (entered into force 24 
October 1945). 
12 For example, see Christine Gray, International Law and the Use of Force (2004) at 29; Simon 
Chesterman, Just War or Just Peace? : Humanitarian Intervention and International Law (2001) at 60. 
13 UN Charter, opened for signature on 26 June 1945, 1 UNTS XVI, art 53 (entered into force 24 October 
1945): “The Security Council shall, where appropriate, utilize such regional arrangements or agencies for 
enforcement action under its authority. But no enforcement action shall be taken under regional 
arrangements or by regional agencies without the authorization of the Security Council…” 
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cases.14  As a result, the Council has failed to respond effectively to humanitarian crises, 

particularly where the permanent members do not have strategic incentive to act, such as 

in the cases of Cambodia and East Timor.  As organisations with a large stake in 

regional security, and in order to safeguard their people from mass atrocities, regional 

organisations, including ASEAN, should not only support calls to reform the UN 

Security Council, but also develop their capacity to undertake humanitarian intervention 

in their respective regions in the event of widespread gross violation of human rights.     

A viable ASEAN humanitarian intervention legal framework can be created 

based on the bold African humanitarian intervention model.  In Chapter Five, I 

constructed a humanitarian intervention legal framework for ASEAN that draws from 

the humanitarian intervention treaties of the African Union (AU) and the Economic 

Community of West African States (ECOWAS) which confer upon them a right of 

intervention in situations that include widespread and severe violation of fundamental 

human rights.15  ASEAN’s humanitarian intervention treaty should likewise provide for 

a decision-making mechanism that does not require unanimity, a standby force that can 

be deployed on short notice and an early warning system for effective crisis 

prevention.16  However, in view of the legal requirement under Article 53 of the UN 

Charter for Security Council authorisation of any enforcement action, ASEAN should, 

unlike its African counterparts, recognise and undertake to abide by this requirement in 

its treaty.  ASEAN should also adopt a set of guidelines that will help it to determine 

                                                 
14 The numerous problems with the Security Council and the UN collective security system are discussed 
in detail in Chapter Four. 
15 See Constitutive Act of the African Union, opened for signature 11 July 2000, 2158 UNTS 3, art 4 
(entered into force 26 May 2001); Protocol Relating to the Mechanism for Conflict Prevention, 
Management, Resolution, Peace-keeping and Security, opened for signature 10 December 1999, 
ECOWAS Doc. A/PIO/l2/99. 
16 The African treaties’ provisions for these mechanisms are discussed in detail in Chapter Five. 
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objectively and with consistency when and how to conduct a humanitarian intervention, 

thereby preventing the chances of abuse of the right of intervention.17  A set of 

guidelines clearly limiting the situations in which humanitarian intervention may be 

triggered to rare and extreme cases may help to secure the support of ASEAN states for 

the framework.  Further, by following the guidelines, ASEAN would increase the 

legitimacy and chances of success of its intervention, and thus increase the likelihood 

that it can secure Security Council approval for its action, as illustrated by the 

ECOWAS interventions that were discussed in Chapter Five.   

 

 

                                                 
17 A set of proposed guidelines distilled from the abundant literature on this subject is set out and 
elaborated upon in Chapter Five. 
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