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Impunity means the impossibility of bringing the perpetrators of human 
rights violations to account... Impunity arises from a failure by States to 
meet their obligations to investigate violations...[and a failure] in respect of 
the perpetrators...[to] ensure that they are prosecuted, tried and duly pun-
ished 1 

United Nations Special Rapporteur 
 

Impunity…[is] one of the most serious human rights problems and a funda-
mental reason why human rights violations continue to be committed 2 

United Nations Working Group on Arbitrary Detention 
 
 
The last few years have seen some encouraging developments against im-
punity in the Asian region. Indonesia’s first democratically elected gov-
ernment for decades is addressing violations committed by the previous 
President Suharto3 and military commanders.4 In Israel, a military court 
convicted an army officer over the death of teenager - the first time a sol-
dier has been convicted over the death of a Palestinian since the start of 
the current intifada.5 Cambodia, while still suffering many problems, 
seems to be moving ahead with the recent agreement for an international 
tribunal to investigate previous abuses.6 A Special Panel for Serious 
Crimes has been established in East Timor.7 The new Malaysian Prime 
Minister has directed moves against corruption in the country - a govern-
ment minister and other senior government officials are now standing 
trial on charges of embezzling state funds.8 

 
What do these examples mean? Are these and other international devel-
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opments - such as the 1998 arrest of Chile’s ex-President on torture 
charges,9 and the development of the International Criminal Court10- just 
isolated incidents? Or is there a trend toward increasing observance of the 
rule of law? More relevantly, what significance do they have for Burma 
and what use can be made of international developments in addressing 
the situation in Burma? This article attempts to answer these questions in 
the following five parts: 

(1) causes of impunity; 
(2) combating impunity; 
(3) judicial independence; 
(4) Burma - impunity and judicial independence; and 
(5) conclusions 

 
The article’s conclusion, in reaffirming the importance of an independent 
judicial system, is nothing new. However, it is hoped that through under-
taking this analysis with detailed reference to impunity issues, this article 
collates materials that assists in demonstrating the importance of an inde-
pendent judiciary in Burma.  
 
 

(1) Cause of Impunity 
 
 

The following discussion uses examples from countries other than 
Burma. This does not indicate that these countries have flawed legal sys-
tems under which impunity reigns supreme. It should not be encourage-
ment to the military regime in Burma that there needn’t be concern about 
the situation in Burma - as later discussion shows, the Burmese problems 
are very serious indeed. The use of other country examples is indicative 
more of the greater openness and accountability in those nations, which 
makes access to information easier. 
 
Impunity can be encouraged and assisted by a nation’s laws or the poli-
cies and practices that operate in the country. However it is also impor-
tant to be aware of international factors that contribute to impunity. 
 
 

1.1    Impunity through national laws 
 

In this section, the article covers laws protecting perpetrators from prose-
cution. The most obvious example is where a country’s constitution or 
constitutional system prevents the standard treatment of an offender, 
such as prohibiting legal action to be taken against certain officials in any 
circumstances. Another impunity assisted through constitutions, though, 
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is where the parliament or executive are permitted to vary or ignore basic 
rights ‘guaranteed’ in the constitution.11  

 
One factor that can assist or encourage impunity is the country’s ap-
proach to constitutional change. Where a constitution is not viewed as 
the fundamental law and can be easily amended, it is far more likely the 
government of the day may engage in practices contrary to the rule of law 
and encouraging of impunity. This was taken to ridiculous extremes in 
one European country where the country’s courts ruled a certain law un-
constitutional so the next day the parliament amended the Constitution 
to make it comply with the previously unconstitutional law.12 There have 
also been concerns expressed about the lack of permanence in the consti-
tutions of some Asian countries: 

 
In Sri Lanka, three decades witnessed three constitutions, each drafted by a 
different government. Successive Indian government in three decades of exis-
tence amended the constitution 50 times. Clearly, the sense of a constitution 
as 'fundamental law' has yet to emerge 13 
 

Governments or parliaments often create situations of impunity by mak-
ing laws giving to police or government officials, wide-ranging powers of 
detention far exceeding those available under general law.14 Perhaps one 
of the more contentious, and difficult to solve, areas of legal impunity is 
where a law is specifically passed to protect a person or class of persons 
from action. This often arises in the use of amnesties and the procedures 
of truth commissions. Arguably, amnesties have a role where a responsi-
ble government may be faced with a situation that a power group will 
gain unconstitutional control if the government does not grant amnesty. 
However, following misuse in the United States of America, many am-
nesties have been adopted inappropriately.15  

 
Although this article discusses truth commissions under ‘causes of impu-
nity’, it acknowledges the very commendable work performed by some 
commissions. Some bodies have been able to address past violations, give 
over-due and proper recognition to victims, and to assist transition to a 
less-troubled future for a country. However, inasmuch as many Commis-
sions operate under a departure from the standard ‘rule of law’ proce-
dure, they need to be analysed to determine possible contributions to im-
punity. There are voices of criticism. One UN Special Rapporteur ex-
plained that establishing such commissions sometimes allows govern-
ment to evade properly dealing with a problem.16 Of even greater con-
cern, however, is the analysis of the ‘benefits’ derived from many truth 
commissions. An experienced international lawyer examined the various 
commissions established in Latin America and concluded that the emer-
gence of truth doesn’t of itself produce reconciliation, instead, revelation 
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of violations that go unchecked make reconciliation less likely.17 
 
 

1.2    Impunity through national practises / policies  
 

Where a law creates impunity, it can theoretically be fixed by repealing it 
or passing another law to remedy the situation. The problem is more seri-
ous, however, when governmental or societal practice creates the impu-
nity these practices are not so easily changed. Economic and cultural fac-
tors can contribute to impunity by restricting people from exercising their 
rights. Even where the laws’ wording may provide adequate protection, 
the situation in practice may be very different. 

 
Many factors influence how laws are used in practice, which can create 
impunity for groups in society. One factor present in all countries is the 
economic divide and often laws operate to favour only a few.18 Another 
influence contributing to impunity is where a society is highly stratified, 
with certain groups or classes enjoying greater merit and privileges. This 
makes it more likely members of that class will not be treated equally be-
fore the law, particularly where those involved in law enforcement 
(police, court staff etc) may be from a ‘lower’ class to the accused. Impu-
nity was encouraged in Indonesia, for example, through the military’s 
historical dominance that pervaded into all parts of society.19 Another 
commentator suggests religious attitudes must be examined for their con-
tribution to impunity. 20 

 
Where a legal situation operates for a long time it can become part of the 
culture or practice. For example, a provision that begins as a simple legal 
or structural change (eg. implementing a national security law) can de-
velop a practice of impunity through changing attitudes and ap-
proaches.21 This is an important reason why laws creating impunity must 
be promptly addressed. 

 
Another societal influence that can create impunity is a lack of diversity 
in the judiciary. Judges are often perceived as supporting (perhaps uncon-
sciously) the status quo and traditional views. Issues such as violations of 
women’s rights, indigenous land rights and other matters have gone un-
checked for decades in many countries where the judiciary fails to ade-
quately understand and therefore protect these matters. Problems lie not 
only with the judiciary, though, for the contributions to impunity by law-
yers and prosecutors is a matter that has received attention in some Asian 
countries. 22 

 
In many ways, although societal practices are less obvious in causing im-
punity than legal structure, they are more powerful. For instance, even 
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where a legal system contains many guarantees of rights and protections 
against impunity, if the practise is that these protections are not observed, 
this causes impunity.23 Equally disturbing is where the laws or govern-
mental system have been changed but old practices remain that contrib-
ute to impunity. This is seen to have happened in some former Eastern 
European countries24 and also in Cambodia. A long term lack of rule of 
law can contribute to societal acceptance of impunity: 
 

Cambodia was a nation with no traditions of sharing power and no institu-
tions with which to limit it: one either had absolute power to use and abuse, 
or was subject to those who did. Nor does Cambodian history provide any 
examples of governments peacefully giving up power: the violence with 
which opponents were traditionally treated, taken to gross extremes under 
Pol Pot, perhaps suggests why. Power - and only power - brought security, 
as it also did wealth and patronage 25  
 
 

1.3    Impunity at the international level 
 

There is a great deal of real-politick in the international system: an accep-
tance of, and preparedness to deal with, influential groups or persons rul-
ing a country regardless of the legality or background of their rule. The 
notion that the more powerful and repressive one gets, the less likely one 
will be answerable to law, is reflected up in a depressing saying from the 
former Yugoslavia: 

 
When someone kills a man, he is put in prison. When someone kills 20 peo-
ple, he is declared mentally insane. But when someone kills 200,000 thou-
sand people, he is invited to Geneva for peace negotiations 26 
 

This acceptance of violators (provided they are powerful enough!) has the 
effect of encouraging impunity for those violators. By virtue of the viola-
tor’s power and abuse inside their country, they will not be ‘answerable’ 
to its legal system, and if the international system does not sanction these 
violators, then there will be no check at all. This problem has been par-
ticularly apparent in the situation of Cambodia: various countries that are 
currently advocating action against the Khmer Rouge, were only a few 
years back supporting the same regime.27 

 
Many influential voices in the international system argue that departure 
from the rule of law is sometimes necessary in resolving conflict.28 The 
idea that solving difficult conflicts often involves impunity and cannot be 
done without impunity, is explicitly accepted and advocated, not only by 
the violators approaching the end of their rule, but also by various gov-
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ernments,29 and also reportedly by officials from the United Nations 
(‘UN’).30 This acceptance and encouragement of impunity can have a se-
rious effect on people within a country: 

 
impunity…remains a major obstacle in the rehabilitation of victims…
particularly where such impunity creates the impression that the community 
in which the victim lives condones the violations 31 
 

Possibly the greatest ally of impunity at the international level is the influ-
ence and actions of governments as they seek to further their interests. It 
should come as no surprise, therefore, that many human rights matters 
that requiring urgent international attention, are left unaddressed because 
of other governmental ‘interests’ such as defence, trade, or simply ‘if I say 
this about them, they might say the same thing about me’.  

 
The arrest of Chile’s ex-leader, General Pinochet, in the United Kingdom 
(‘UK’) on torture charges 32 was widely celebrated by human rights de-
fenders, with some even suggesting the UK and Spanish governments 
should be congratulated. 33 Closer analysis, however, reveals both govern-
ments sought exemptions for Pinochet to avoid the standard legal proc-
ess. The Spanish government opposed the Spanish judge's request for Pi-
nochet to be extradited to Spain to face trial. 34 The UK government de-
parted from the usual procedure, under which Pinochet should have been 
extradited to Spain, to order that Pinochet be released. 35 In a more recent 
case involving universal jurisdiction, proceedings in a Senegalese Court 
against Chad’s former ruler for torture charges, the court hearing was ter-
minated amidst allegations of interference by the Senegalese govern-
ment.36 Government interests may be a large reason for the lack of greater 
use of universal jurisdiction. 37 

 
International law has historically, and to a large degree remains, con-
cerned only with the actions of States. The propriety, or otherwise, of in-
dividuals’ actions is left to national governments. 38 Many governments 
have, over the years, progressed from the infallibility of their leadership 
and actions, to somewhat greater accountability. International organisa-
tions have been formed to try and assist development of international 
standards, but while organisations such as the UN remain with a deci-
sion-making system controlled by governments, it is likely the decisions 
and actions will largely be in favour of governments. However, in the in-
ternational sphere, there still remains strong support for the inviolability 
of the sovereign state. State sovereignty, and the continuance of an inter-
national system that doesn’t have any potential to interfere with this, is 
openly supported by some. For example, many parliamentarians from 
the United States of America (‘US’) supported a proposed law against the 
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International Criminal Court (‘ICC’). This measure was taken largely be-
cause the ICC is able act against the direction of the US government.39  

 
The US also works to weaken the UN, which is perceived as a threat to 
US domination, by withholding large debts it owed to the UN.40 The 
crippling of the UN’s ability, and reducing the effectiveness of other inter-
national organisations, leaves powerful States ‘running the show’. This 
was openly acknowledged by the Chair of the US Parliament’s Subcom-
mittee on International Operations, who advocated against the US re-
specting any future ICC ruling: 

 
A decision by the International Criminal Court to prosecute Americans 
[namely US citizens] for military action would not be the first time that 
an international court tried to undercut our pursuit of our national security 
interests. In 1984, the World Court ordered the U.S. to respect Nicaragua’s 
borders and to halt the mining of its harbours by the CIA. In 1986, the 
World Court found our country guilty of violations of international law 
through its support of the Contras and ordered the payment of reparation to 
Nicaragua. Needless to say, we ignored both these rulings.41 
 

The domination of the international order by western and ex-colonial 
governments creates impunity. These countries prevent effective interna-
tional attention to historical and continuing violations of vulnerable peo-
ple and countries. A UN report in 1997 provided a thorough analysis of 
this situation.42 The report practices such as colonisation,43 pillage of cul-
tural heritage,44 debt,45 and embargoes.46 The report identified the prob-
lems: 

 
For centuries, the colonial Powers, which are easily identifiable today, pil-
laged the wealth of the colonised countries to the profit of and on behalf of 
their nationals and to ensure their own economic and social development… 
At the same time as dominated peoples and countries were being abomina-
bly exploited, their cultural heritages were being looted 47 
 

the report identified ways to approach the problems: 
 

To be complete and effective, the campaign against impunity must be pre-
ceded by a serious and thorough investigation to bring to light the factual 
source of the violations and identify the perpetrators and the victims so that 
the forum can be punished and the damage done to the latter can be appro-
priately remedied 48 
 

and also highlighted obstacles to addressing international impunity: 
 

implementation [of economic, social and cultural rights]…necessitates a cer-
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tain level of economic development and material support… [S]everal devel-
oping countries…had not reckoned with the developed countries determina-
tion to undermine any possible basis for a truly fair world economic order 
where economic, social and cultural rights would have a chance of being re-
alized.49 
 

However, after the report was transmitted to the UN Commission on Hu-
man Rights, little effective action has been taken. No doubt one reason 
for the lack of effective action on this matter is exactly because of the 
problem identified: the international system is highly inequitable in fa-
vour of a few affluent countries. 

 
The effect of all this is to create a global impunity for international mat-
ters: breaches of international law by powerful states go unchecked, and 
the continuing inequities and exploitation of developing countries fails to 
be properly addressed. These effects are also felt at the individual level. 
While the UN has developed some useful standards against impunity, 
there are concerns about its lack of action.50 

 
Various international developments have addressed impunity in some re-
spects, which have been commended, including the Nuremburg and To-
kyo Tribunals following the Second World War,51 the International 
Criminal Tribunals for the Former Yugoslavia and Rwanda, and the new 
ICC. These developments are improvements on what went before, but 
even these institutions are influenced by state interests and reflective of an 
order dominated by a few powerful nations. The Nuremburg and Tokyo 
Tribunals investigated only the actions of the defeated armies and govern-
ments,52 and during the Nuremburg trials the accused were denied vari-
ous rights and several accused were executed. The current international 
criminal tribunals are limited in terms of the areas they consider and the 
crimes they investigate.53 A helpful way to understand the problems 
caused by the limited jurisdiction of such tribunals was explained by an 
international lawyer: 

 
It's like saying we’ll have a court that deals with murder that’s committed in 
Melbourne on Saturday and Sunday between 9 and 5. It’s limited in its ju-
risdiction in terms of its geographical location and it’s limited in terms of the 
time. It’s not a satisfactory system to have that. 54 
 

During drafting of the ICC’s statutes various provisions were diluted in 
an effort to attract US support. However this just left the Court weakened 
in its ability to tackle impunity and promote international justice.55 One 
reason for government resistance to the ICC is that action can now be 
taken directly against military and government decision makers rather 
than soldiers and civilians.56 Accordingly, these military and government 
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decision-makers have been resisting these developments. 
 

Government domination and obstruction affect not only international ef-
forts, but regional developments endeavouring to improve human 
rights.57 The problem seen by many is that, in light of the inadequate na-
tional system, without an ICC or other international system, violations 
can only at best be exposed, but remain unpunished.58 

 
 

(2) Combatting Impunity 
 
 

The above section explained some of the factors that cause or contribute 
to impunity. Now, the article outlines what is being done in response to 
impunity. The international community has given attention to addressing 
impunity, with consideration of the problem particularly prominent since 
the early 1990’s. Although the following division may be somewhat arbi-
trary, to enable a structured presentation of international materials ad-
dressing impunity, this article divides these materials into three catego-
ries: (1) United Nations, (2) universal jurisdiction, and (3) other interna-
tional developments. 

 
 

2.1    United Nations action against impunity 
 

Various UN bodies and officials have addressed the problems of impunity 
and how these problems can be combated. 

 
The UN General Assembly and Commission on Human Rights (a sub-
sidiary organ of the UN General Assembly that deals specifically with 
human rights issues) have passed many resolutions against impunity. 
Some of these resolutions deal exclusively with impunity59 and contain 
admonitions urging ‘States to intensify their efforts to provide victims of 
human rights violations with a fair and equitable process through 
which…violations can be investigated and made public and to encourage 
victims to participate in such a process’,60 and calling on States to join the 
ICC Statute and support the Court’s development.61 However, many 
other resolutions address impunity in the context of specific violations, 
such as the resolution on unlawful executions that reminds countries of 
their obligations to properly investigate such incidents.62 Another exam-
ple is the Commission on Human Rights special session on East Timor, 
which resolved that: 
 

all persons who commit or authorise violations of human rights…are indi-
vidually responsible and accountable for these violations and…the interna-
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tional community will exert every effort to ensure that those responsible are 
brought straight to justice 63 
 

UN bodies like the Commission on Human Rights sometimes establish a 
Special Rapporteur or other mechanism (such as a working group or in-
dependent expert) to address specific human rights issues or countries. 
These officials or groups provide regular reports and many of these re-
ports discuss problems of impunity. Examples of reports that discuss im-
punity include those from the Special Rapporteur on Torture,64 Working 
Group on Arbitrary Detention,65 Working Group on Involuntary Disap-
pearances,66 or the Secretary-General’s Special Rapporteur on Human 
Rights Defenders.67 These reports highlight the problems of impunity and 
often proceed to make recommendations for how to restrict impunity. 
One example is the Special Rapporteur on Torture, who emphasised to 
the UN General Assembly that ‘breaking through the shield of impunity’ 
can be assisted to States: (i) ensuring incommunicado detention is prohib-
ited beyond 48 hours; (ii) ratifying the ICC treaty; and (iii) ensuring they 
have legislation enabling them to take action against perpetrators of hu-
man rights crimes.68 Another Special Rapporteur explained why, even 
where a government limits punishment against certain persons, the gov-
ernment must still bring those person to justice and make them formally 
accountable.69 

 
The above two matters (annual resolutions and creating special mecha-
nisms) may be criticised as only temporary or ‘knee-jerk’ responses in ad-
dressing impunity. Certainly, the repetitive resolutions describing prob-
lems and calling for solutions passed in the UN every year suggest the 
situation is not improving and question the very effectiveness of such 
resolutions. However, the UN has also been instrumental in developing 
international standards against impunity. All the main international hu-
man rights treaties are based on declarations passed as resolutions of the 
UN General Assembly and the declarations and their resultant treaties 
contain many provisions combating impunity. Some commentators con-
sider the Universal Declaration of Human Rights (‘UDHR’)70 as the 
‘authoritative interpretation’ of the ‘human rights and fundamental free-
doms’ which the UN members agree to observe in accepting the UN 
Charter.71 The UDHR states that every person is entitled to equal protec-
tion of the law,72 and that no-one shall be arbitrarily detained.73 Some of 
the UDHR’s provisions were the basis leading to the International Cove-
nant on Civil and Political Rights (‘ICCPR’) 74 which also contains material 
about impunity. 

 
In addition to these declarations and UN-drafted treaties, there are also 
other standards that specifically address impunity, which the UN has 
passed or is in the process of developing. Relevant developments are 
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noted below. 
 

(a)  The Principles of International Cooperation Against Persons Guilty of 
Serious Crimes75 were adopted by the UN General Assembly 
adopted in 1973. The principles confirm that war crimes and 
crimes against humanity must be investigated, suspects tried 
and, where found guilty, punished.76 The principles require 
States to cooperate in collecting evidence and information on 
persons suspected of committing these crimes77 and to not take 
any measures that would interfere with the international obliga-
tions in relation to accused persons.78 

 
(b)   The UN’s Sub-Commission on the Promotion and Protection 

of Human Rights conducted a several-year study on impunity. 
At the conclusion of the study, two reports were presented to 
the Commission on Human Rights. One report dealt with im-
punity for violations of Economic, Social and Cultural Rights,79 
which was noted in section 1.3(a) above. The second report ad-
dressed impunity in the context of violations of Civil and Politi-
cal Rights, and provided a set of principles to combat this impu-
nity.80 These principles have since been noted by the Commis-
sion on Human Rights, which invited comments from govern-
ments and non-government organisations on the principles.81 
The principles can be grouped into four categories: 

(i) victim’s right to know (addressing matters such as com-
missions of inquiry - series of principles regarding inde-
pendence, protection of witnesses and information, and 
publicity of findings; preservation of protected informa-
tion); 

(ii)   victim’s right to justice (right to a fair & effective remedy, 
treaties should include universal jurisdiction clauses, legis-
lative or legal system changes to areas which assist impu-
nity); 

(iii)  victim’s right to reparations (must have effective remedy); 
and 

(iv)  guarantees for non-reoccurrence (repeal emergency laws, 
removal of violators from public offices etc.) 

 
(c)   The UN’s International Law Commission, a body reporting on 

international law to the UN General Assembly, has produced 
various texts relevant to impunity. The International Law Com-
mission was instrumental in the developments toward the ICC, 
which is an important institution in combating impunity. In 
1996, the International Law Commission prepared a Draft 
Code of Crimes82 and recommended the General Assembly 
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work toward the widest acceptance of the draft Code. The draft 
Code contains various principles drawn from international law, 
many of which have since been incorporated into the statute of 
the future ICC, to combat impunity. These include an ‘extradite 
or prosecute’ provision specifying that states must either prose-
cute or extradite to a country that will prosecute, anyone al-
leged to have committed genocide, crimes against humanity or 
war crimes.83 

 
(d)   The UN’s establishment of temporary international criminal tri-

bunals, with independent judges and prosecutors, provide an 
important development. The decisions and procedures of these 
tribunals help to strengthen the provisions of basic human 
rights standards. The Rwanda tribunal now has in custody 
(either awaiting trial or already sentenced) the former Prime 
Minister of Rwanda, several former senior Rwandan Govern-
ment cabinet ministers, former military commanders, political 
leaders, journalists and senior businessmen.84 Decisions of the 
International tribunals also assist in opposing sovereignty and 
strengthening international legal principles to address crimes 
wherever they occur and whoever commits them.85 

 
(f)    The Principles of Justice for Victims86 were adopted by the UN 

General Assembly in 1985. These principles recommend that 
States should regularly ‘review existing legislation and practices 
to ensure their responsiveness to changing circumstances, 
should enact and enforce, if necessary, legislation proscribing 
acts that constitute serious abuses of political or economic 
power’.87 

 
(g)   The UN also focuses on other areas that are often associated 

with impunity. Two examples are the standards addressing 
problems of corruption88 and the use of force by law enforce-
ment officials.89 

 
(h)   In March 1999, the UN General Assembly adopted the Declara-

tion on Human Rights Defenders.90 The Declaration affirms every-
one’s right to promote human rights, and specifically reinforces 
protections for human rights defenders that governments must 
observe such as right to assembly, promote human rights, par-
ticipation in government. The Declaration also addresses impu-
nity91 by stating that where human rights violations occur they 
must be redressed; requiring states to promptly and properly in-
vestigate alleged violations; reiterating the role of an independ-
ent, impartial and competent judiciary, and competent legal ad-
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vice. The Declaration also notes people’s rights to complain 
about actions of government officials that violate human rights. 

 
(i)    In 1993, all the world’s governments agreed on the Vienna Dec-

laration and Program of Action.92 This document calls on states to 
repeal laws that lead to impunity for people responsible for 
grave human rights violations, and to prosecute those people.93 

 
Reports prepared by senior UN officials, such as the High Commissioner 
for Human Rights, and representatives of the Secretary General, also 
contain material useful in combating impunity. The Commissioner’s re-
port to the 2001 General Assembly noted governments are not doing 
enough to decrease human rights violations, and supported developments 
such as the ICC and increased use of universal jurisdiction.94 The Secre-
tary General’s Special Representative on Human Rights Defenders has 
also spoken against impunity. In her report to the 2001 General Assem-
bly, the Representatives reaffirmed the need for effective remedies for hu-
man rights violations, and for states to investigate and punish offenders.95 
In particular the Representative criticised the lack of transparency and ac-
countability in the functioning of State institutions as adding to the cul-
ture of impunity.96 The current UN Secretary-General has spoken against 
the granting of amnesty to those who commit serious violations of inter-
national criminal law such as genocide, war crimes and crimes against 
humanity.97 This is repeated by senior UN officials as essential guidelines 
for UN members,98 thereby forming useful reinforcement. 

 
 

2.2    Universal jurisdiction 
 

Universal jurisdiction is a concept that, for certain crimes, allows the ac-
cused to be prosecuted in any country, regardless of where the violation 
occurred. This is contrary to the usual rule, observed in most countries, 
that a court can only hear cases where the alleged crime happened in the 
same country as the court, or was conducted by a national of that coun-
try.99 A famous recent example of universal jurisdiction was the 1988 de-
tention of Chile’s ex-President to face charges in Spain,100 but universal 
jurisdiction has been used a long time before then.101 Universal jurisdic-
tion provides a way for a suspect to be brought to trial even where they 
are immune from prosecution in their usual country of residence. 

 
Universal jurisdiction only applies to the most serious crimes in interna-
tional law including genocide, torture, slavery, crimes against humanity, 
and war crimes.102 The doctrine of universal jurisdiction has been applied 
in court decisions and recognised in parliamentary legislation in many 
countries.103 It is also strengthened by inclusion in various treaty regimes 
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such as the conventions against genocide,104 torture,105 hijacking and ter-
rorism,106 and war crimes.107 The scope for universal jurisdiction is dem-
onstrated in the way it is viewed by some involved human rights organi-
sations: 

 
It is…now widely recognized that under international customary law…
states may exercise universal jurisdiction over persons suspected of genocide, 
crimes against humanity, war crimes, extra-judicial executions, enforced dis-
appearances and torture… It is also increasingly recognized that states not 
only have the power to exercise universal jurisdiction over these crimes, but 
also that they have the duty to do so or to extradite suspects to states willing 
to exercise jurisdiction108 
 

There has been at least one instance of universal jurisdiction assisting ef-
forts for justice in Asia: the late Philippines President Marcos was prose-
cuted in Hawaii. The decision of the United States’ courts denied Marcos 
was entitled to immunity for torture, kidnap and murder and awarded 
judgment in favour of the victims, who were compensated from assets in 
the President’s Swiss bank account.109  

 
There are obstacles to universal jurisdiction, because of political influence 
or interference, which were noted in section 1.3 above. However, a few of 
the other problems with universal jurisdiction should be recognised so 
that a balanced assessment can be made of the usefulness of such an op-
tion. Two of these problems are noted below. 

 
(a)   Nearly all universal jurisdiction cases have related to actions of 

persons associated with Nazi Germany during the Second 
World War. This limited use of universal jurisdiction weakens 
the understanding this is some ‘universal’ principle of protect all 
victims. 

 
(b)   A recent study on universal jurisdiction identified a difficulty of 

universal jurisdiction in determining what acts are ‘crimes 
against humanity’ and ‘war crimes’, which are subject to uni-
versal jurisdiction.110 This will now be easier through the treaty 
for the ICC, which defines both these crimes.111 Other problems 
with universal jurisdiction, noted in this study, included: 

 
• lack of domestic recognition of international crimes;112 
• protections given under domestic law (eg. immunity, ex-

tradition restrictions);113 and 
• the effect of delay and distance in hindering case prepara-

tion because of matters like evidence, investigations, docu-
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ments, information, witnesses. 114 
 

This assessment shouldn’t, however, leave the impression that universal 
jurisdiction is of no use. The arrest of Pinochet, and his having to face 
court in relation to past violations in Chile during his rule, has had con-
siderable implications. The UK events influenced the situation in Chile, 
where Pinochet was subsequently stripped of immunity and new legal 
proceedings were brought in relation to violations occurring under his 
rule.115 Subsequent to his arrest, the Chilean Government attempted, for 
the first time, to establish a reconciliation process between the military 
and victims. The government also proposed comprehensive reforms of 
the judiciary to improve its autonomy and to demonstrate Pinochet 
should be returned to face trial in Chile. But the Pinochet developments 
weren’t only restricted to his homeland. In Argentina, various cases that 
had been closed with guilty individuals granted amnesty. The Pinochet 
case led to an Argentine judge re-opening investigations in various disap-
pearance cases and requesting arrest/extradition of various military offi-
cers.116 Even people far removed from crimes against humanity are con-
cerned about the threat of international justice following the Pinochet de-
velopments.117 

 
 

2.3    Other international developments / materials on impunity 
 

As noted above, the ICCPR contains some basic principles that oppose 
impunity. The ICCPR requires those countries that have joined the treaty 
to ‘investigate all human rights violations, particularly those affecting the 
physical integrity of the victim; to purge and try those responsible; to pay 
adequate compensation to the victims or their dependants; and to prevent 
the recurrence of such violations’.118 Additionally, the ICCPR’s provi-
sions in relation to fair trial require that persons facing trial must have ac-
cess to legal advice and representation.119 

 
Another area in which the UN was instrumental in the development, but 
where the eventual mechanism will operate independently from the UN, 
is the established International Criminal Court. The Court was estab-
lished in July 2002. Unlike the previous tribunals, the new International 
Criminal Court is a body that can consider and rule on the most serious 
crimes, regardless of where these occurred.120 The Court will assist in 
various situations, including where countries are unable to properly 
prosecute individuals because of insufficient through resources.121 

 
Other measures being taken against impunity at a regional level. In the 
Americas, for instance, a regional treaty and human rights structure has 
made commendable moves against impunity: the American Convention 
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on Human Rights has a general clause requiring countries to respect hu-
man rights and ensure people can exercise these.122 When the Inter-
American Court of Human Rights considered the Convention’s require-
ments in relation to one case brought before it, the Court’s decision was 
critical of government inactivity. The Court explained that where a coun-
try joins a treaty in which it agrees to respect human rights and ensure 
people can exercise their human rights, then the country’s government 
must have a system where people can protect and enforce their rights.123 
Additionally, the Court explained, that government also has an obliga-
tion to act against impunity: 

 
The State has a legal duty to take reasonable steps to prevent human rights 
violations and to use the means at its disposal to carry out a serious investi-
gation of violations committed within its jurisdiction, to identify those re-
sponsible, to impose the appropriate punishment and to ensure the victim 
adequate compensation.124 
 
 

(3) Judicial Independence  
 
 
The sections above highlighted some causes of impunity and some of the 
international developments aimed at addressing these causes. While it is 
useful to be familiar with relevant international developments against im-
punity, they must be put in context. Perhaps the most important context 
is that it is the system and protections within each country that have the 
greatest role in important factor in improving human rights, and in this 
particular context, addressing impunity: 

 
Human rights violations occur within a state principally in relations be-
tween a government and its own citizens, rather than on the high seas or…
outside the jurisdiction of any one state. Ultimately, effective protection must 
come from within the state125 

 
This paramount importance of national protections is even more appar-
ent if one considers that obtaining ‘support’ for rights within a country is 
always dependent on international politics and other factors influencing 
governments and the UN (see further, the discussion at 1.3 above). 
 
In shifting focus from the international system to a domestic system, it 
should be first noted that the judiciary is commonly recognised and con-
firmed as the basic structure for protecting human rights within a coun-
try.126 An effective judiciary is seen as one of the ways of addressing im-
punity.127 This is logical because an effective judiciary is central to the 
rule of law128 and the rule of law is, in many ways, the opposite of impu-
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nity: 
 

In a democratic State under the rule of law...even those who hold public of-
fice are bound by law and justice. All citizens are equal before the law, and 
everyone may fight for [their] rights, even against those who are politically 
powerful, and even against the opposition of political bodies129 
 
The rule of law must be a rule of the judiciary…the essence of the rule of law 
[is] that the Government should be controlled by the courts130 

 
The remainder of this article focuses on judicial independence as a 
method of combating impunity. 
 
The importance of judicial independence has long been recognised by the 
international community. It is a concept under-pinning some of the basic 
international human rights treaties.131 There are various international 
standards on judicial independence emanating from the UN and other 
bodies, and since 1994 the UN has appointed an official to investigate 
and report on judicial independence in countries. This UN official, the 
Special Rapporteur on the Independence of Judges and Lawyers, believes 
that the key to progress on strengthening judicial independence is in-
creased awareness of the relevant international standards132 and so this 
article now turns to consider what those standards are. 
 
The UDHR identifies the need for an independent judiciary. The UDHR 
explains that every person has the right to an effective remedy when their 
basic legal rights are violated,133 and that anyone charged with an offence 
is entitled to a fair and public hearing by an independent and impartial 
tribunal.134 These rights are further defined in the ICCPR. The ICCPR 
does not legally bind non-state parties (i.e. those nations which have not 
ratified the ICCPR, which include Burma) but does represent agreed in-
ternational standards.135 The ICCPR’s provisions regarding judicial inde-
pendence, mainly contained in article 14, are centred around the concept 
that in legal proceedings, ‘everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established 
by law’.136 This provision is understood as requiring, and emphasising the 
importance of, statutory or constitutional protection for judicial inde-
pendence.137 Importantly, the ICCPR standards apply to all courts and 
tribunals in its scope, both a country’s normal courts and any specialised 
bodies set up to try political or military cases.138 
 
In addition to the basic human rights standards in the UDHR and 
ICCPR, there are also other international materials relevant to the issue 
of judicial independence. These materials and relevant developments are 
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noted in sections 3.1 and 3.2 (dealing with UN and non-UN materials, 
respectively). Section 3.3 notes examples of how judicial independence 
has assisted in combating impunity in various Asia-Pacific countries. 
 
 
3.1    United Nations standards on judicial independence 

 
The UN has created, or is in the process of creating, various international 
standards and authorities emphasising the importance of judicial inde-
pendence. These UN materials and developments include the following 
matters. 

 
(a)   In 1985, the UN General Assembly endorsed Basic Principles on Judi-

cial Independence.139 These principles commence with an important 
and central provision: 

 
The independence of the judiciary shall be guaranteed by the State and en-
shrined in the Constitution or the law of the country. It is the duty of all 
governmental and other institutions to respect and observe the independ-
ence of the judiciary.140 

 
This provision, and other articles in the Basic Principles oblige gov-
ernments and all power groups in a country not to interfere in the ju-
dicial process, or to act improperly in the selection141 or removal142 of 
judges. However, importantly, the principles also emphasise the obli-
gations on judges themselves to act independently: in deciding cases 
impartially,143 resisting moves against independence144 and conduct-
ing themselves in a manner preserving their independence.145 Many 
countries have formally adopted the Basic Principles and report to 
the UN on their application within the country.146 

 
(b)   The 1985 Basic Principles of Justice for Victims147 require governments to 

ensure judicial mechanisms enable victims to obtain redress through 
procedures that are ‘expeditious, fair, inexpensive and accessible’.148 

 
(c)   The UN mechanisms are currently drafting Basic Principles on Repara-

tion for Victims,149 which emphasise that States must ensure ‘that ade-
quate legal or other appropriate remedies are available to any person 
claiming that [their]…rights have been violated’.150 

 
(d)   The UN’s temporary international criminal tribunals were noted in 

section 2.1(d) above. The decisions and procedures of the Tribunals 
further develop and strengthen the provisions and application of ba-
sic human rights standards and judicial independence. For example, 
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one of the early decisions of the Tribunal for the Former Yugoslavia 
considered the ICCPR phrase ‘tribunal established by law’. The Tri-
bunal explained that ‘the guarantee is intended to ensure that the ad-
ministration of justice is not a matter of executive discretion, but is 
regulated by laws made by the legislature’.151 The Tribunal went on 
to clarify: 

 
‘Established by law’...[requires that a tribunal's] establishment must 
be in accordance with the rule of law... [T]o be established according 
to the rule of law...[a court] must be established in accordance with 
the proper international standards; it must provide all the guarantees 
of fairness, justice and even-handedness, in full conformity with inter-
nationally recognized human rights instrument152 

 
(e)  The International Law Commission’s draft Code on International 

Crimes, which was discussed above (section 2.1(c)), also addresses 
judicial independence. Relevantly, the draft Code considers judicial 
guarantees as necessary and as required by international standards:  

 
Notwithstanding the diversity of procedural and evidentiary rules that 
govern judicial proceedings in various jurisdictions, every court or tri-
bunal must comply with a minimum standard of due process to en-
sure the proper administration of justice and respect for the fundamen-
tal rights of the accused.153 

 
      The draft Code emphasises the importance of judicial process, and 

specifies various elements seen as necessary minimum judicial guar-
antees for these serious cases, which includes the right to a hearing 
by ‘a competent, independent and impartial tribunal duly established 
by law’.154 The draft Code is considered to represent customary inter-
national law. 155 

 
(f)   Independent judiciary is not just something to be addressed in the ab-

stract, but is repeatedly referred to in the context of protecting other 
human rights. For example, in the Human Rights Committee’s gen-
eral comments on the right to life, the Committee confirmed that any 
proceedings involving the potential of death penalty must be heard 
by an independent tribunal.156 

 
The effectiveness of an independent judiciary will be limited if the other 
elements in the justice system (such as police investigators, defence law-
yers, government prosecutors) are not operating properly. This is particu-
larly so in common-law countries (i.e. those derived from an English le-
gal system) where criminal prosecution is undertaken the administration. 
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The impunity generated by improper practices of lawyers and prosecutors 
was noted above (section 1.2). The UN has also addressed these con-
cerns. 
 
(g)   The Basic Principles on the Role of Lawyers157 emphasise the neces-

sity of governments to ensure that citizens have easy access to inde-
pendent legal advice and representation, particularly when detained 
by government officers. 

 
(h)   The Guidelines on the Role of Prosecutors158 notes that prosecutors 

must properly investigate and conduct their functions impartially and 
without discrimination.159 This includes prosecuting government offi-
cials where appropriate.160  

 
In addition to formulating standards and principles, UN officials also as-
sist in working with countries to strengthen judicial independence. The 
most obvious example in Asia is the UN’s work in Cambodia, where the 
UN Office of the High Commissioner opened offices in 1993. The UN 
reports that a main focus of the Cambodia office’s activities is strengthen-
ing the judicial system within the country. 161 

 
3.2    Non-UN standards and authorities on judicial independence 

 
There are various international statements and principles about judicial 
independence that have been developed outside the UN (eg. through the 
International Bar Association, judges’ association, or through non-
government activity). Certainly, careful study can reveal distinctions be-
tween the various sets of principles162 but for the purpose of this article, 
which focuses simply on relevance of judicial independence to impunity, 
there is little difference between the various guidelines. All the main inter-
national standards and principles on judicial independence call for the 
courts to be independent from government and recommend how this can 
be protected.  

 
One set of principles, however, warrants closer attention because they 
have been signed and accepted by Burma’s Chief Justice. These are the 
1995 Beijing Principles on Judiciary,163 which were adopted by the Con-
ference of Chief Justices of Asia and Pacific. In signing the statement of 
principles in 1995, Burma’s Chief Justice agreed with the statement, ‘It is 
the conclusion of the Chief Justice…that these [principles] represent the 
minimum standards necessary to be observed in order to maintain the in-
dependence and effective functioning of the judiciary’.164 

 
What is the significance of the Beijing Principles that Burma’s Chief Jus-
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tice endorsed? The principles were not drafted hurriedly, but developed 
through a lengthy process leading to their adoption. They derive from an 
initial 1982 statement of the principles of judicial independence in the 
Asian region, followed by a 1991 decision to develop principles express-
ing minimum standards for judicial independence, to which the Chief 
Justices of Asia-Pacific countries could subscribe.165 Drafts and improve-
ments on the principles occurred throughout meetings in early 1990’s, 
making their adoption in 1995 the culmination of a 13-year drafting proc-
ess involving judges from many countries throughout Asia. Important 
matters from the Beijing Principles are outlined below. 

 
(a)     The principles demonstrate the relevance of ICCPR article 14 

(discussed in 2.1 above) by referring to the right under article 14 for 
everyone to be entitled to a hearing by a competent, independent 
and impartial tribunal established by law. The Beijing principles 
emphasise this requires an independent judiciary.166 
 

(b)     The principles require that judiciary deal with cases before them 
without improper influence from any source.167 
 

(c)     The principles also note that the judiciary must have ‘jurisdiction, 
directly or by way of review, over all issues of a justiciable na-
ture’.168 
 

(d)     The principles acknowledge that judicial independence must be 
guaranteed by the State through relevant constitutional or statutory 
protection.169 

 
(e)     The principles require that ‘Judges shall uphold the integrity and in-

dependence of the Judiciary by avoiding impropriety and the ap-
pearance of impropriety in all their activities’.170 This places onus on 
judges to act appropriately and to protect their independence. The 
principles specify that judges are entitled to freedom of associa-
tion171 and to form associations and act to protect their independ-
ence.172 
 

Other non-UN developments on judicial independence include a 1995 in-
ternational conference on impunity. The conference considered the issue 
of judicial independence and heard the importance of information collec-
tion in assisting the judicial process and addressing impunity: 

 
[N]o judicial process would be possible without credible and reliable infor-
mation, systematically collected while events were going on. Ultimately, 
such information enables us not only to bring violators to justice and build a 
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picture of past violations to satisfy our right to know the truth, but also assist 
us in the search for strategies, to prevent new violations in the future173 
 

This demonstrates that effective judicial independence requires more than 
simply some laws protecting judicial decision making. As noted in sec-
tion 3.1(g) and (h), there are other factors that are necessary to assist a 
properly functioning judiciary in a country, such as effective prosecutors 
and lawyers. Information collection and preservation is important, which 
can be assisted by NGO activity. 

 
 

3.3    Examples of judicial independence at the national level 
 

There are many examples throughout Asia where an independent judici-
ary has helped protect human rights within their country. It is useful to 
consider a few of these examples to appreciate the necessity of an inde-
pendent judiciary.  

 
The Indian constitution has many guarantees of basic rights. This situa-
tion, combined with an independent judiciary that has often ruled in pro-
tecting these rights, has been commended by various human rights de-
fenders.174 Even more importantly, it has been noted the Constitutional 
protections in India have remained even where the country in undergoing 
difficult times (in war or during wide-spread political divisions).175 Bang-
ladesh and Sri Lanka are other examples where the courts have been vigi-
lant in ensuring the constitutional rights of citizens are protected, with 
numerous court orders that illegally-detained persons must be released.176 

 
Demonstration of the necessity for judicial independence is also found in 
New Zealand where, in the last few years, proceedings were brought 
against the government’s security agency for its illegal actions. An initial 
government enquiry ruled there had been no illegality by the Security 
Agency.177 New Zealand’s highest court found otherwise, explaining the 
agency had broken the law in conducting what it considered its ‘work’.178 
One judge dismissed a government claim that part of the proceedings 
could not be heard by the Court because they involved matters of na-
tional security. The judge’s observations in this regard are a good exam-
ple of judicial independence: 

 
[I]f a case comes before the Courts where it is claimed on what appear to be 
reasonable grounds that the intelligence organisation has misused its powers, 
it is to be expected that the Courts will be astute to ensure that the misuse of 
power is not cloaked by claims of national security… [S]ecret organisations 
of this kind from time to time misuse their powers in relation to individuals 
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and institutions…[and therefore] it is essential that the judicial process be 
exerted…firmly, to keep the organisations and the officers within the law179 

 
 

(4) Impunity and Judicial Independence in Burma 
 
 
As a preliminary point, readers should note the following analysis is 
based largely on documents of the military regime in Burma. This is not 
because of any concern with the considerable non-government and UN 
materials highlighting problems in Burma. Rather, the preference for Bur-
mese military sources has been adopted to: 
• endeavour to show that, even on the most favourable ‘view’ of mat-

ters (i.e. the situation alleged by the military), there are still problems 
in Burma; and 

• avoid the military’s standard response to discussion of the situation in 
Burma - that the analysis comprises ‘baseless allegations made by a 
few dissidents…[and doesn’t use] information from authoritative gov-
ernment sources’.180 

 
In section 4.1, the article describes some of the legal aspects in Burma 
relevant to judicial independence and impunity. In section 4.2, the article 
discusses what things could assist in strengthening judicial independence 
in Burma. Before turning to these points, however, it is useful to have a 
brief understanding of the national context in which particular laws oper-
ate in Burma.  
 
Burma gained independence in late 1947 and a national constitution was 
enacted at that time. In 1962, the military staged a coup and ordered that 
the 1947 Constitution was no longer operative.181 The military regime 
governed the country for many years, introducing a new constitution in 
1974 that enforced a one-party socialist system under a military-
supported political party. However, the military overthrew this form of 
government in 1988 and again announced there was no constitution.182 
Despite organising elections in 1990, the military then ignored their own 
laws by not observing the results183 and have prohibited the elected mem-
bers from forming the national parliament. The military is organising a 
drafting process for a new constitution, which is only allowed to proceed 
on the basis the military have at least 25% of the country’s members of 
parliament, and remain in political leadership.184 
 
The current manner in which the military regime ‘governs’ Burma does 
not accord with the rule of law. Three aspects of this are noted below. 
 
(a)     The military have explicitly stated there is no separation of powers: 
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The SLORC [State Law and Order Restoration Council - the 
name by which the military used to refer to itself], being a military 
government, is one that is governing with martial law. Accordingly, it is 
using the following three powers in governing Myanmar: 

 
A. Legislative Power. Only the SLORC has the right of legislative 

power. 
 
B. Administrative Power. The SLORC has the right to administer, but 

that power has been delegated to the government and states and divi-
sions...law and order restoration councils at different levels... 

 
C.  Judicial Power. Only the SLORC has judicial power. However, 

various levels of courts have been formed to handle ordinary criminal 
and civil cases in order to prepare them for a time when the constitu-
tion emerges.185 

 
It is interesting to note the military’s ‘division’ of powers. Even if 
one were minded to agree that there are circumstances in which a 
military should temporarily control a country, the relevant ‘branch’ 
of governmental power through which emergency powers should 
operate is the administrative because that is the ‘branch’ through 
which executive government acts. The courts and parliament are a 
guide for, and a ‘check’ on, any executive action. The military, 
however, specifically states that the parliament and courts are its 
sole responsibility, thus removing any independent control over its 
executive actions. 
 

(b)     Following on from this arrangement, and because of it, there is no 
constitution for the country: ‘laws’ are passed by military order. 
However, the military is wildly inconsistent in this approach. Some-
times the military states there is no constitution because it has abol-
ished them.186 At other times, though, the regime explains that the 
orders it passes are ‘not created’ by it, but are required by earlier 
constitutions.187 The regime also sometimes breaks its own rules 
(such as not observing election laws188). 

 
(c)     The military’s inconsistency is not only confined to how it rules, but 

also why it rules. At times, the military explains it is simply endeav-
ouring to protect the country from violent elements and to restore 
stability,189 and is not interested in politics or ruling the country.190 
These statements, however, conflict with the military’s other state-
ments that stability has been restored (thereby suggesting, if the 
military followed its own reasoning, that its work has been com-
pleted) or there is no conflict in Burma.191 The professed non-
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interest in politics or ruling the country can also be doubted given 
the military’s actions such as strengthening relations with other gov-
ernments and entrenching itself as the ongoing ruler in Burma. 192 

 
 
4.1    Problems in Burma 

 
A detailed history of Burma’s judiciary is not appropriate here and has, in 
any event, been covered elsewhere.193 It can be noted that Burma’s first 
constitution (of 1947), which was subsequently removed by the military, 
provided some protection for the judiciary194 and gave attention to impu-
nity through guarantees of rights and judicial protection of these.195 

 
The UN General Assembly has expressed concerns about impunity in 
Burma. The General Assembly has directed the military ‘government’ to 
fulfil its obligation to end the impunity of perpetrators of human rights 
violations, including members of the military. The General Assembly 
also called for all violations committed by government agents to be prose-
cuted.196 

 
The Burmese military tells the international community there is no impu-
nity in Burma.197 Additionally, explains the military, ‘Myanmar reaffirms 
her commitments to the principles and purposes of the UN Charter’.198 In 
joining the UN Charter, countries agree to take action toward achieving 
universal observance of human rights.199 The military goes further in rela-
tion to human rights, saying that they ‘fully subscribe to the human rights 
enshrined in the Universal Declaration of Human Rights’.200 

 
Clearly, there is some disparity here. The military says things are OK. 
The UN members and other organisations have a different view. So how 
are we properly assess the state of impunity and judicial independence in 
Burma at the current time? 

 
The military’s attitude toward judicial independence can be understood 
from its executive order called the Judiciary Law 2000.201 The military’s 
process for drafting a constitution also contains some provisions for judi-
cial independence.202 Close analysis of both developments reveals serious 
deficiencies in relation to judicial independence and impunity. 

 
The Judiciary Law 2000 is similar to the military’s Judiciary Law 1988.203 

The 2000 order is little more than an English-language translation of the 
1988 order from Burmese language. The Judiciary Law 2000 has no provi-
sion for how judges are to be appointed, how they can be removed, or 
their conditions of service. These matters do not appear to be provided in 
any other current law or constitution in Burma, and so are left to the mili-
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tary’s discretion.204 The Judiciary Law 2000 provides no security of tenure 
for judges.205 The only reference to ‘independence’ in the Judiciary 
Law 2000, is a circular provision that appears to be a general statement 
imposing no obligation on the military regime or any other party: ‘The 
administration of justice shall be based upon...administering justice inde-
pendently according to law’.206 Could this clause be a direction for the 
military government and judges to respect and act in accordance with ju-
dicial independence? Two reasons show the clause cannot be understood 
in such a way. The first is that the clause also provides that, ‘The admini-
stration of justice shall be based upon...restor[ing] regional peace and 
tranquillity’.207 This is hardly a appropriate task for an independent judi-
ciary. 

 
The second reason why clause 3(a) of the Judiciary Law 2000 does not pro-
vide judicial independence can be understood from a historical perspec-
tive. The Judiciary Law 2000 appears to have origins in Burma’s 1974 
Constitution. The table below compares the main clause of 2000 military 
order with the 1974 constitutional provisions (the relevant clause of the 
1974 Constitution is included in full, but re-ordered to allow direct com-
parison): 

Article 3 of the 2000 Judiciary Law Article 101 of 1974 Constitution 

The administration of justice shall be based 
on the following principles:- 

Administration of justice shall be based on 
the following principles:- 

(a) administering justice independently ac-
cording to the law; 

(c) to administer justice independently ac-
cording to the law; 

(b) protecting and safeguarding the inter-
ests of the people and aiding in the res-
toration of law and order and regional 
peace and security; 

(b) to protect and safeguard the interests of 
the working people; 

(c) educating the people to understand and 
abide by the law and cultivating in the 
people the habit of abiding by the law; 

(d) to educate the public to understand and 
abide by the law 

(d) working within the framework of the 
law for the settlement of cases; 

(e) to work within the framework of the 
law as far as possible for the settlement 
of cases between members of the public; 

(e) dispensing justice in open court unless 
prohibited by law; 

(f)  to dispense justice in open court unless 
prohibited by law; 

(f)  guaranteeing in all cases the right of 
defence and the right of appeal under 
the law; 

(g) to guarantee in all cases the right of de-
fence and the right of appeal under law; 

(g) aiming at reforming moral character in 
meting out punishment to offenders. 

(h) to aim at reforming moral character in 
meting out punishment to offenders. 

 (a) to protect and safeguard the Socialist 
system; 
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The relevant clauses of the Judiciary Law 2000 and the 1974 Constitution 
are almost identical. As noted above, the Judiciary Law 2000 is simply a 
military order and can be amended by any subsequent order. So the rele-
vant clause in the Judiciary Law 2000 cannot provide any greater protec-
tion than the identical clause in the 1974 constitution, which was binding 
on the executive, courts and parliament. The system of judicial independ-
ence provided by the 1974 Constitution is therefore relevant to under-
stand how the Judiciary Law 2000 may operate. The judicial system under 
the 1974 constitution was that judges were members of parliament208 and 
responsible to parliament.209 There were no minimum qualifications for 
judicial appointment in 1974, and among the country’s top five judges, 
only one was a lawyer.210 The 1974 Constitution prevented the courts 
from reviewing government actions or interpreting laws - these functions 
were made the sole preserve of the parliament.211 The parliament oper-
ated in a one-party state, with the constitutionally-protected party (the 
military) specified to ‘lead the state’.212 Judicial power was also the re-
sponsibility of this skewed parliament.213 Clearly, there was no judicial 
independence under the 1974 system. Therefore, repeating the ‘in-
dependence’ clause from the 1974 constitution, by enacting it as a mili-
tary order, provides no relevant independence today. 

 
More contemporary information on Burma’s judiciary is available from 
reports and statements by the military and other Burmese officials. Even 
on these reports, concerns arise, as the following examples show. 

 
(a)     The courts are expected to work under the military’s guidance 

 A coordination meeting of judges throughout Burma was addressed 
by the country’s Chief Justice, U Aung Toe. His Honour said ‘In as-
sessing their work and laying down future tasks, judges should work 
in line with the guidance given by the Chairman of the State Peace 
and Development Council [the current name by which the military 
refer to themselves]’.214 As shown in the various standards discussed 
above (section 3), judges should be following and applying the law, 
not working in line with guidance from a military general. 

 
(b)     The Chief Justice considers the courts part of administration 

 A refresher course for judicial officers was also addressed by the 
Chief Justice who ‘[C]alled on them [judicial officers] not to lose 
sight of the policies practise [sic] by the Government. …[and also] 
called on them…to cooperate with other departments and bodies to 
ensure correct disposal of cases in accord with the law and to mete 
out deterrent punishment’.215 Independent judicial processes should 
be considering only the law, not government policy.  
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(c)     Financial links between judiciary, politics, and the military 
 At the refresher course, the participants each donated 5,000 kyat 
(Burmese monetary units) for various matters including the Na-
tional Convention and the Union Solidarity and Development As-
sociation. The National Convention is a political process responsi-
ble for drafting a new constitution for Burma. It is inappropriate for 
the judiciary to be financially involved in creating a country’s con-
stitution because any future constitution will need to guide, and be 
interpreted by, by that judiciary. The Union Solidarity and Develop-
ment Association is described in a UN report as being under the 
complete direction and control of the military and used for its pur-
poses.216 The military explain the Association’s purposes include 
strengthening state sovereignty and safeguarding territorial integ-
rity.217 Financial connection between the judiciary and such an or-
ganisation is inappropriate. 

 
(d)    The Chief Justice’s role in political and governmental and political processes 

In mid 2003, the Chief Justice stated the need for defence services to 
have a ‘leading role in national politics’.218 He also chaired the Con-
stitutional Convention, a political process responsible for drafting a 
new constitution.219 This degree of involvement in both these activi-
ties is difficult to reconcile with a judicial officer maintaining the in-
dependence necessary to properly perform a judicial role. 

 
(e)     Military’s appointment and dismissal of judges 

The current Chief Justice was appointed by the military in 1998. 
This was done by a military decree which also effectively dismissed 
over 60 judges, closed the courts until mid 1989 and established 
military tribunals.220 An order of the military in late 1998 recorded 
that five (of the six) Supreme Court Judges were ‘permitted’ to re-
tire.221 The military’s order gave no reasons for the resignation,222 
and simply announced four replacement judges. The possibility of 
80% of the Supreme Court judiciary simultaneously retiring is so 
unlikely that the event raises questions as to the independence and 
autonomy of Burma’s judiciary. 

 
The above points indicate the operation of Burma’s courts falls short of 
relevant international standards. The judicial system does not meet the 
principles in the UDHR; principles which the military said it has ac-
cepted. The activities also fall short of the ICCPR. More significantly, the 
activities and the situation of judges in Burma is contrary to the mini-
mum standards that Burma’s Chief Justice indicated were necessary in 
signing the Beijing Principles. The shortfalls have been criticised by the 
UN, which has noted Burmese law does not provide security for judges 
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or protect them from arbitrary removal, leaving such matters entirely in 
the military’s control.223 

 
So, even if we simply use the military’s information and actions, prob-
lems are clearly apparent. And it should be noted there is substantial rea-
son to doubt the veracity of some of the military’s statements. The actual 
situation in Burma seems far more troubled, as indicated in many UN 
and other reports about Burma.224 A UN report about Burma noted the 
courts provide a formal legitimacy to the military’s rule but in reality 
there is no substantive support for the military’s suppression of human 
rights.225 This is corroborated by the many reports of abuses to the system 
resulting in an absence of the rule of law.  

 
The absence of an independent judiciary has compromised legal proceed-
ings in Burma. Over the last five years, several cases have been brought 
by the National League for Democracy (‘NLD’). The NLD, as the suc-
cessful party in Burma’s most recent elections, is the legitimate govern-
ment of the country. The NLD brought various legal cases before 
Burma’s courts, seeking orders against military officials and the Election 
Commission. The proceedings were in relation to the failure to imple-
ment the 1990 election results, and harassment of NLD officers. The 
cases were not permitted to proceed because they needed ‘government’ 
approval, which the military did not give.226 

 
 

4.2    Possibilities for improvement in Burma 
 

The situation in Burma requires prompt and effective action. Other coun-
tries in the Asian region provide sufficient warning of the difficulties 
caused by a long-term absence of an independent judiciary.227 This sec-
tion of the article outlines various matters that could assist in strengthen-
ing judicial independence in Burma. This includes points that can be 
made to encourage the military to address judicial independence and im-
punity, and also strategies that can be pursued independently of the mili-
tary’s actions.  

 
Even though Burma is not a party to the ICCPR, the ICCPR still outlines 
accepted international standards. Recall: 

• the ICCPR is essentially further specification of some of the 
rights in the UDHR, and the military says is adheres to the 
UDHR; and 

• Burma’s Chief Justice, in joining the Beijing Principles, has ac-
cepted that the ICCPR provisions on independent judiciary rep-
resent the minimum standards necessary to maintain an inde-
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pendent and effective judiciary. 
 

The matters outlined in 4.1 (above) demonstrate Burma does not meet 
the ICCPR standards. Critically, there is no effective statutory or consti-
tutional protection for an independent judiciary. Burma’s only current 
provisions about an independent judiciary are contained in executive or-
ders, and even they are of negligible use.  
 
The situation is also inconsistent with provisions in the Vienna Declaration 
and Program of Action on judicial independence and action against impu-
nity. Burma’s military joined the Vienna world conference that adopted 
the Vienna Declaration by consensus.228  

 
So, by reference to ICCPR and the Vienna Declaration, it can be authori-
tatively shown that the military is failing to meet minimum international 
standards. These are standards that the military has accepted as relevant 
and important. 

 
The military’s statements should be used, wherever possible, in assessing 
the situation in Burma. As shown above, there are many examples where 
the military’s own information can be used to demonstrate the changes 
that are required. Another example of using the military’s positions could 
be from their statement to the UN General Assembly that ‘everyone who 
visits Myanmar can see…peace and tranquillity prevailing throughout the 
nation. I would like to invite all of you to come and see for yourselves. 
Seeing is believing’.229 Perhaps this statement could be used as the basis 
for all relevant UN and other international observers to visit the country 
to examine the situation?230 

 
It may seem a trite observation, but attention must be given to finding 
ways inside Burma to strengthen the rule of law. Simply criticising the 
military and seeking international support is unlikely, of itself, to achieve 
much. Examples from the Philippines and Cambodia show that strength-
ening judicial independence requires considerable effort from all quarters: 
the legal profession, tertiary education, human rights awareness for law 
enforcement and government officials, and citizens’ trust in and respect 
of the courts. Parties should take whatever opportunity exists in Burma to 
press legal proceedings. Even where proceedings are unable to improve 
the situation because of problems with impunity and lack of judicial inde-
pendence, they serve two importance purposes. Firstly, they show parties 
are endeavouring to exhaust all possible avenues within the country. This 
is a necessary step before accessing various international processes. Sec-
ondly, the proceedings will serve to further and clearly demonstrate the 
extent of the problems in Burma. Legal proceedings will collate and set 
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out the relevant facts and show there is no remedy for the various viola-
tions.  

 
It should not be thought that the situation in Burma is starting from 
scratch. One commentator records that ‘from 1948 to 1962, the judiciary 
in Burma was independent’.231 While there are many problems with the 
country’s subsequent governance under 40 years of military rule, there 
are basic concepts and institutions that can be used and strengthened for 
future development. A study of the 1998 reported cases in Burma sug-
gests that, outside of political cases or cases in which the military has an 
interest, the legal system is operating acceptably.232 The military’s unex-
plained replacement of 80% of the Supreme Court judiciary in November 
1998 perhaps indicates there was a degree of independence operating un-
til that time. 

 
A large obstacle to fair trials occurring is the presence of corrupt judges 
and a weak legal profession.233 Therefore, one of the more important is-
sues is for a credible ‘audit’ to be made of the current judiciary in the 
country. Judges appointed by the military should be reviewed, ideally in 
accordance with the draft principles prepared in the UN’s Sub-
Commission for Human Rights.234 These principles direct that the rule of 
law must be observed, even in relation to judicial appointments. Judges 
can, and should, be removed if they have been unlawfully appointed or 
derive their judicial power from an act of allegiance.235  

 
Certainly, judicial independence is primarily in the control of parliament 
and government. Parliament and the executive need to establish and re-
spect a system of judicial independence. However, there is also an impor-
tant role for judges themselves. As the ICCPR and the Beijing Principles 
indicate, judges must act so as to uphold their integrity and independ-
ence. Where judges allow their activities to become part of politics and 
parliamentary process, the judges themselves become part of the problem 
to be addressed. 

 
Turning from matters to be considered inside Burma, there are range of 
options at the international level. 

 
Other countries have made use of international assistance in dealing with 
allegations of violations in their history. Experience from these can assist 
in considering Burma’s future. A body comprising both national and in-
ternational judges has been, or is being, established in East Timor and in 
Cambodia. These examples demonstrate that, in dealing with allegations 
of abuses under previous rule, it is important to have: 

• steps to ensure that the tribunal would be protected against un-
due pressure; 
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• satisfactory arrangement for the arrest of suspects; 
• requirements for the assessment of evidence; 
• appeal procedures; and 
• a satisfactory mechanism for appointing judges, prosecutors and 

other professional staff.236 
 

Consideration should be given to possibilities of legal proceedings in 
other countries, using universal jurisdiction. Particularly relevant could 
be neighbouring countries with substantial judicial and enforcement insti-
tutions, such as India and Thailand. The developments concerning Gen-
eral Pinochet in England assisted moves against impunity in his home 
country, Chile.237 Current pressure from UN prosecutors to have an arrest 
warrant issued against former Indonesia General Wiranto could see him 
facing arrest in any country he travels to outside of Indonesia and subse-
quent extradition to East Timor to face charges.238 

 
There are a range of UN options available that may assist in increasing 
attention on (and, hopefully, assistance with) the judicial and impunity 
problems in Burma. Obviously, the various Special Rapporteurs and 
Working Groups of the Commission on Human Rights are one avenue. 
These parties receive information and provide annual reports to the Com-
mission. The Commission also maintains direct carriage of some issues, 
including impunity. For instance, the 2003 Commission on Human 
Rights passed a resolution on impunity requiring the UN's Secretary Gen-
eral, the High Commissioner for Human Rights and Special Rapporteurs 
to investigate and report on impunity related issues.239 Information about 
impunity in Burma could be provided to the relevant UN officials. 

 
In concluding this section, it seems there are two key areas requiring at-
tention if there is to be any progress toward judicial independence in 
Burma.  

 
(a)    Changes are needed in the country’s legal structure and laws. The 

country needs a constitution with provisions supporting judicial in-
dependence and opposing impunity (defining and protecting a par-
liamentary, executive and judicial arm of government would be a 
start!). The law and order system also needs to be adequately re-
sourced; both in terms of operational funding and capable person-
nel. 

 
(b)    There needs to be changes in practices and policies. Judges should, 

wherever possible, advocate and act for their independence. The ju-
diciary could use the opportunities already existent. For example, 
the Judiciary Law 2000 enables rules to be made; and while some 
rules may have been made, the role of judges could be further 
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strengthened and protected through this process 
 

Obviously, no one should expect rapid improvements in judicial inde-
pendence. There are unlikely to be significant changes immediately - per-
haps a transitional government may be necessary - but any attention to 
the issue will assist in the long, slow process. An interesting observation 
was made in relation to South American countries, where impunity has 
been addressed over time: ‘Democratic governments become more confi-
dent, prosecutors more daring, the public more inclined to so something 
about old men whose behaviour in uniform had brought their country in-
ternational contempt’.240 The same could be observed of Indonesia and, if 
progress is made, this may be a future for Burma? 

 
 

(5) Conclusion 
 
 
There is little in this article which is new to discussion of Burma’s situa-
tion. The military regime will have heard all the usual calls: ‘have an in-
dependent judiciary’, ‘respect human rights’, ‘observe the rule of law’. 
What this article has sought to show, through reference to standards the 
regime has already accepted, is that even on the military’s own actions 
and statements there is a pressing need for judicial independence. It is 
hoped that by demonstrating the need for judicial independence in this 
way, greater pressure can be brought for change in Burma. 
 
In summary, Burma is failing to meet international standards on judicial 
independence by not providing courts that have been established by law. 
What ‘laws’ the country currently observes on judicial independence are 
only military orders, and their status and content contravene relevant in-
ternational standards (including the ICCPR, Beijing Principles, and deci-
sions of international tribunals). 
 
Developments in relation to impunity and judicial independence seem to 
go up and down, demonstrating that human rights are not the main deter-
minant of government activity. Decisions and actions are taken on the 
basis of many factors. Sometimes the result is beneficial to human rights, 
but sometimes it is not. There are many areas requiring attention, but this 
article suggests a critical area is the state of the judiciary and the rule of 
law.  
 
Why always so much focus on court structure and rule of law? There are 
many other pressing issues, such as torture, freedom of speech, forced la-
bour. There are also things other than the judiciary that need improving 
to properly address impunity (such as police resourcing, political will, 

J U D I C I A L  I N D E P E N D E N C E  

P a g e   72                                                                            N o  .  1 7  -   A  p  r   i   l    2  0 0 4 

 



N o .  1  7  -   A  p   r   i   l   2 0  0 4                                                                    P  a  g e   

L  E  G  A  L    I  S  S  U  E  S    O  N    B  U  R  M  A    J  O  U  R  N  A  L   

etc). However, without a properly functioning judicial system, any im-
provement in these areas is likely to be unsustainable. Without a working 
court system, it is difficult to see how much security will be available to 
any other human rights or activity in Burma. The rule of law and the role 
of courts show the importance in these institutions working properly: 
they resolve disputes between citizens; provide a system for state regula-
tion of citizens who don’t follow rules; determine whether parliament op-
erating properly and laws are valid; determine whether executive action 
and policies fair and following rules; and provide an accountability for 
government officials.  
 
Perhaps a suitable conclusion to this article is a quote from the Spanish 
Judge, Baltasar Garzon, who issued the warrants for Pinochet’s arrest. 
The quote provides a good example of the role of judicial independence, 
the rule of law, and impunity. Prior to the Pinochet case, the Judge was 
investigating the involvement of government security forces in the mur-
der of various anti-government parties. His Honour ordered two sus-
pected police officers to be arrested, and a friend cautioned whether the 
Judge should be taking this action in relation to government officials. 
Judge Garzon responded: 

 
It’s very simple: they either have to change the law so they can kill people, 
or they have to respect it.241 

 
FOOTNOTE 

 
The bulk of this article was researched and written in 2000. The 
events of September 2001, and responses to those events, have im-
pacted on issues of impunity and the rule of law.242  
 
The international NGO, Human Rights Watch, recently criticised 
US troops for operating outside the rule of law in Afghanistan 
through arbitrarily detaining civilians, using excessive force dur-
ing arrests of non-combatants, and mistreating detainees.243 An-
other obvious ‘rule-of-law’ problem is the US’s maintenance of an 
off-shore detention centre at Guantanano Bay, Cuba. People have 
been held without trial, largely insulated from the US and other 
legal processes.244 Some are now being released without ever hav-
ing being charged, despite their being detained for over two 
years.245 In a highly illuminative media release, the US Depart-
ment of Defense explained: 

 
The Department of Defense announced…119 detainees have 
been released… 
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Endnotes 
 
*      Senior Policy Officer, Human Rights and Equal Opportunity Commission 

(Australia); LLB; Barrister and Solicitor of the Supreme Court of Western Australia 
 

1. ‘Set Of Principles For The Protection And Promotion Of Human Rights Through Ac-

The decision to transfer or release a detainee is based on 
many factors, including whether the detainee is of fur-
ther intelligence value to the United States and whether 
he is believed to pose a threat to the United States. 

           …We make a determination about the detention and 
release of a detainee based on the best information and 
evidence we have at the time.  …[T]he department ex-
pects there will be other transfers or releases of detain-
ees. Because of operational and security considerations, 
no further details can be provided. 

           …[T]here are approximately 610 detainees at Guan-
tanamo Bay, Cuba 246 

 
In February 2004, the US authorities indicated that other people 
may still be detained even if military tribunals find they are inno-
cent, or once they serve their sentence for any offences made 
out.247 

 
At the international level, a serious issue arises on the interna-
tional legal basis for the attack on Iraq by the US/UK and the 
‘coalition of the willing’.248 The lack of UN Security Council sup-
port for the attack has led to both US and UK officials to under-
mine the authority and role of the UN.249 Together with Austra-
lia, those governments have made increasing calls for the role of 
‘pre-emptive strikes’, taking the use of force further outside inter-
national regulation.250 

 
This disregard for the rule of law raises very serious questions as 
to who is making the decisions? And how and why are these deci-
sions being made? Accountability is disappearing. 

 
The start of this article posed the question, ‘is there a trend to-
ward increasing observance of the rule of law?’ These post 2001 
developments, and others closer to the region (two examples in-
clude extra-judicial killings in Thailand, and Australia’s attitude 
to the UN and international law) suggest that the answer to that 
question is ‘no’.  
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tion To Combat Impunity’, contained as Annex II in the report, Question of the impu-
nity of perpetrators of human rights violations (civil and political), United Nations document 
(‘UN doc’) E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997 

2. Report of the Working Group on Arbitrary Detention, UN doc E/CN.4/1999/63, 18 De-
cember 1998, para 49 

3. ‘Recently [Wahid] surprised Indonesians by announcing an inquiry into the massacres 
of communists and alleged communists in the mid-1960s. Yet he has already said he 
will pardon former President Suharto for any human rights abuses of which he may be 
found guilty. In this Wahid seems to be following the most sensible and courageous 
path. His model is similar to South Africa truth and reconciliation process. Get the 
truth out there, but do not plunge the country into civil war’, newspaper article, Wa-
hid’s Way, Weekend Australian newspaper (Australia) 18 March 2000, p26 
The Indonesian government establishing Commission which was wide-ranging in its 
enquiries into officials and units. Newspaper article, Johnny Lumintang Investigated over 
May 5 Cable, 24 December 1999, Kompas Online (Indonesia) 

4. A report by an investigation team of the Indonesian Human Rights Commission on 
East Timor implicated many officials, including six generals, as involved in the viola-
tions: article, Justice for the Victims in East Timor, 1 February 2000, suratkabar 
(indonesian daily news online); 
Indonesia’s military commander was asked to leave his post, he refused and was sus-
pended and later resigned (BBC 17/5) 
Indonesia’s President Wahid also apologised for past abuses in East Timor and there 
have been trials of army officials (BBC 23/4) 

5. BBC news, Israeli army conviction praised, <http://news.bbc.co.uk/2/hi/
middle_east/3522879.stm>, accessed 2 March 2004 

6.     The Cambodian Government and the United Nations agreed on a Khmer Rouge war 
crimes trial, with an international style court to be established in Phnom Penh, com-
prising both foreign and Cambodian judges with courtroom decisions requiring agree-
ment from both Cambodian and international judges, article, Cambodia, UN agree on 
Khmer Rouge trial, 30 April 2000, ABC News Online (Australia) 
See also report to UN's 2000 Commission on Human Rights ('CHR') by UN Secre-
tary-General’s representative for human rights in Cambodia, Situation of human rights 
in Cambodia, UN doc E/CN.4/2000/109, paras 30-32 
And AFP report, U.N. Heads To Cambodia To Finish Khmer Rouge Tribunal Budget, 5 
March 2004, reported at <www.unwire.org/UNWire/20040305/449_13728.asp>, 
accessed 8 March 2004 

7. UN CHR resolution, Impunity, UN doc E/CN.4/RES/2002/79, preamble para 11 
8. Article, ‘Abdullah’s war on corruption makes political sense’, The Nation newspaper 

(Thailand), 25 February 2004 
9. For a discussion of the proceedings in the UK, see note 33 below and the correspond-

ing text; 
                    At the time of writing, courts in Chile have ruled that Pinochet was not entitled to 

immunity and can be charged in relation to alleged crimes committed during his rule, 
(BBC 25/7) 

10. The International Criminal Court (‘ICC’) came into being in July 2002. For more dis-
cussion of ICC, see note 56 below and corresponding text 

11. For example, the Malaysian Constitution has many protections of basic rights (liberty; 
due process; freedom of movement, freedom of speech, assembly and association; and 
right to property) but the constitution allows Parliament to legislate contrary to these 
protections in a variety of situations, Justice in Jeopardy: Malaysia 2000, report of a joint 
mission by International Bar Association, the Center for the Independence of Judges 
and Lawyers, Commonwealth Lawyers' Association and Union Internationale des 
Advocats, 2000, page 66 

12. A Sajo & V Losonci, Rule by law in east central Europe: is the emperor’s new suit a strait-
jacket?, 1993 as extracted in H Steiner & P Alston, International Human Rights In Con-
text: law, politics, morals, 1996, Oxford University Press, United Kingdom, p722 

13. R Coomaraswamy, Uses and Usurpation of Constitutional Ideology (1993) as extracted in 
H Steiner & P Alston (see note 13 above), p720 

14. ‘National Security Laws...including preventative detention laws...exclude the inter-
vention of the judiciary. Though the International Covenant on Civil and Political 
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Rights has confined the operation of such laws to...exceptional circumstances...such 
laws are widely and routinely applied in most countries of the [Asian] region’, State-
ment of Asian Seminar on Fair Trial, para 3.2, as reported in Asian Human Rights Com-
mission (ed), Decline of Fair Trial in Asia, Asian Human Rights Commission, Hong 
Kong, 2000 

15. G Robertson, Crimes Against Humanity, Penguin Press, United Kingdom, 1999, p238 
16. ‘…in some cases recommendation made by such commissions [here, referring to spe-

cialised government appointed tribunals of enquiry, but reflections the same] are not 
followed in practice…and become tools used to evade the obligation to undertake 
thorough, prompt and impartial investigations into violations…’ Report of the Special 
Rapporteur on Extrajudicial, Summary or Arbitrary Executions to the 1996 UN General 
Assembly, UN doc A/51/457, 7 October 1996, para 124 

17. ‘[W]hat the history of ‘transitional justice’ - or the lack of it - in Latin America demon-
strates in the longer term is that the emergence of any measure of truth is not a basis 
for reconciliation. Quite the contrary, since revelation of the details of official deprav-
ity only makes the demand for retribution by victims...more compelling', G Robertson 
(see note 16 above), p253 

18. From the Philippines: ‘[T]he enactment and enforcement of laws [often] favour only a 
few. The...privileged few capitalize on the failure of the government machinery to en-
act policies or to effectively enforce the law. Others abuse their authority and use their 
powers to circumvent the law... Most of the time the rich and powerful get away with 
it scot free... The weight of justice usually falls heavily on the poor and less privileged 
in favour of the rich and powerful’ from ‘Enhancing Access of the Basic Sectors to the 
Judiciary’, a report prepared by UN and Supreme Court of the Philippines, as ex-
tracted in AF Sarmiento, Problems in fair trial: the Philippine experience in Asian Human 
Rights Commission (see note 15 above), p51 

19. The Dutch development organisation, NOVIB, made a presentation to the 1999 UN 
Commission on Human Rights, in which NOVIB addressed the problem of disappear-
ances in Indonesia, noting this has been a problem for 30 years with the military's per-
vasiveness into society generating associated impunity: statement by NOVIB under 
agenda item 11 at 55th session of the UN CHR 

20. ‘Theravada Buddhism…preached the avoidance of violence [but] it also awarded 
merit to those in high positions’, D Chandler Cambodia's Historical legacy, in 
‘Safeguarding Peace: Cambodia’s Constitutional Challenge’, issue 5 of Accord: An In-
ternational Review of Peace Initiatives, 1998, Conciliation Resources, United Kingdom 

21. ‘National Security Laws...including preventative detention laws...exclude the inter-
vention of the judiciary. … The habits formed by the use of such practices deeply in-
fect the criminal justice system and create a counter culture among...law enforcement 
officers against the rule of law and the stipulations that must be observed in criminal 
investigations’, para 3.2 of Statement of Asian Seminar on Fair Trial, as reported in Asian 
Human Rights Commission (see note 15 above) 

22. An ex-Judge form the Philippines observed: 'The problem with the Integrated Bar [of 
the Philippines, or IBP, which all Philippines lawyers must join] is that for too long, it 
stood for the status quo. On September 21, 1972, a power and wealth-hungry presi-
dent proclaimed martial rule. Less than four months later…the IBP was organized. 
Where was the IBP? I will tell you where. Behind the dictator himself, probably ap-
plauding. Fourteen years later, the people overthrew the dictator. As usual, the IBP 
was nowhere to be found, not until it was over, AF Sarmiento (see note 19 above), 
p89 

23. ‘The Indian situation is...a classic case of adequately effective provisions in the stat-
utes, but wanton disregard for all such provisions in practice... The bane appears to be 
the unwillingness of the political executive to make the police machinery accountable 
to the law and to make it function to further the cause of the rule of law’ PJ Alexander 
‘Fair Trial: The Indian Situation’ in Asian Human Rights Commission (see note 15 
above) p156 

24. ‘[H]alf a century of living under Communist rule has left its impact…[With the 
change in the late 80’s and early 90’s] the system was rejected, but very often our 
methods of acting and a way of understanding public affairs or civic obligations has 
remained the same. Nor have political changes been accompanied by the disappear-
ance of corruption, arrogance, violations of law or search how to circumvent it, lack 
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of enough respect for the authorities or other vices which we inherited from the previ-
ous system’, M Nowicki Impunity and the Post-Conflict Healing Process: States in Transi-
tion, from ‘International Conference On Human Rights Information, Impunity And 
Challenges Of The Post-Conflict Healing Process’, Gammarth (Tunisia), 22-25 March 
1998, as reported by Huridocs (Switzerland) 

25. D Ashley, Between War and Peace: Cambodia 1991-1998 in Conciliation Resources (see 
note 21 above) 

26. G Robertson (see note 16 above), p190 
27. ‘[In the peace process in 1993] the inclusion of all…factions…became the pre-requisite 

for a comprehensive settlement of the conflict acceptable to the superpowers; it would 
ironically often be argued that the Khmer Rouge were too ‘military powerful’ to be left 
out’, D Chandler Cambodia’s Historical legacy in Conciliation Resources (see note 21 
above) 
‘[In 1987] The possibility of forming a coalition government between the PRK, FUN-
CINPEC and the KPLNF, excluding the Khmer Rouge, is rejected by the US and 
China’, C Bergquist Chronology in Conciliation Resources (see note 21 above);and 
‘All five permanent members of the Security Council vetoed a provision in the final 
peace settlement [for Cambodia] which would have permitted prosecutions under the 
Genocide Convention’, G Robertson (see note 16 above), p263 

28.   ‘[It is a mistake to] confuse the appropriate roles of political (and often economic) 
power, diplomatic efforts, military force and legal procedures. … The ICC's advocates 
make a fundamental error in trying to transform matters of power and force into mat-
ters of law’ J Bolton, Vice-President of America Enterprise Institute and ex-Assistant 
Secretary of State for US government, prepared testimony to US Parliamentary hear-
ing, Is a U.N. International Criminal Court in the U.S, National Interest?, hearing before 
the Subcommittee on International Operations, 23 July 1998, USA Government 
Printing Office, p50 
‘Americans [namely, US government officials] also ask how the Security Council 
could broker peace agreements if the [future International Criminal] court were going 
after prominent politicians or officials from any countries involved in the conflict’, 
article American objections to a strong international criminal court are misplaced, 13 June 
1998, The Economist magazine (UK); 

29. ‘[Many] countries [have] chose[n] some form of impunity for their oppressors, and 
[these countries] are now stable members of the community of democracies … [E]very 
new democracy deals with its past in its own way. But an International Criminal 
Court would take away that choice. An independent prosecutor, answerable to no 
state or institution, would have the power to indict a nation’s former leaders and over-
rule its national reconciliation process. … [T]he human rights campaigners [calling for 
an International Criminal Court with power to prosecute serious crimes wherever they 
occur] are unwittingly in league with tyrants’, M Thiessen, How Not to Get Rid of Dicta-
tors; No Tyrant Will be Willing to Give up Power if He Ends Up on Trial, 17 July 2000, The 
Weekly Standard (USA), the author described as ‘serving’ on the majority staff of the 
USA Senate Foreign relations committee 

30. ‘The UN Secretary-General and his representatives recommended unconditional am-
nesty in their mediations over democratic change in South Africa and insisted upon 
protecting the genocidal Khmer Rogue – even assuring them posts in the new govern-
ment – when it came to brokering a settlement in Cambodia’, G Robertson (see note 
16 above), p262 

        Also ‘UN…officials…urged the US to foist an amnesty for Cedras and his army of 
killers upon President Aristide, against his will, was an essential condition of support 
for his return to Haiti. The UN Secretary General and his representatives recom-
mended unconditional amnesty in their mediations over democratic change in South 
Africa’, G Robertson (see note 16 above), p262 

31. Terres des-Hommes-France, as reported in report of the UN Secretary General, Impu-
nity, 23 December 1999, UN doc E/CN.4/2000/90, para 11; 

        ‘The lack of consensus among international actors on peace-building priorities has 
inevitably strengthened the hand of the country’s political personalities. Stability pro-
vided by a ‘strongman’ has become more important for the international community 
than the democratic character of Cambodia’s government’, D Hendrickson and others 
Introduction: Cambodia’s constitutional challenge in Conciliation Resources (see note 21 
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above) 
32. Pinochet was arrested in October 1998 at the direction of a Spanish Judge who or-

dered Pinochet to be prosecuted in a Spanish Court. The House of Lords (England’s 
highest court) ruled that Pinochet has no immunity and could therefore face trial on 
some of the charges. The English Courts subsequently ruled, that Pinochet should be 
committed, which under UK law then requires the order for extradition to be made by 
a UK government official.  

33. ‘[Universal jurisdiction] supports Britain’s…arrest, at the request of Spain, of former 
Chilean President…Pinochet for crimes against humanity committed during his…
rule’, Editorial of Times of India (1 August 1998), as reported in NGO Coalition for 
the International Criminal Court, The International Criminal Court Monitor, extracts re-
ported at <gopher://gopher.igc.apc.org:70/00/orgs/icc/ngodocs/monitor/> ac-
cessed July 2000. 
‘[W]hile international prosecution plays an important role in encouraging compliance 
with international humanitarian and human rights laws, consistent enforcement 
largely depends on…the willingness of governments to bring alleged criminals to jus-
tice. … A growing number of States have started to do just that …. includ[ing] the 
United Kingdom’s arrest, at the request of Spanish authorities, of former Chilean 
President Pinochet on charges of torture’, UN Office for the Coordination of Humani-
tarian Affairs,<http://www.reliefweb.int/ocha_ol/civilians/justice_reconciliation/>, 
accessed 29 February 2004. 

34. The Spanish Court rejected a challenge by State prosecutors [Spanish Government 
lawyers]  to Spanish jurisdiction to try Pinochet: submissions by Amnesty Interna-
tional to House of Lords (UK) (October 1998) as reported at <www.derechoc.org/
nizkor/chile/juicio/amicus.html>; 

        See also Equipo Nizkor Spanish and Chilean Ministers accused of deliberate obstruction to 
justice, 4 August 1999, reported at <www.derechos.org/nizkor/chile/juicio/ministers.
html>; 

        The Spanish Government refused to forward a notice by the Spanish Judiciary of ap-
peal against the UK’s eventual decision to release Pinochet: S Joseph, ‘UN Human 
Rights Treaty Bodies: Recent Decisions’, in Vol 3, No 2, Human Rights Law Review, 
Autumn 2003, p 296 

35. The UK government official ordered, in March 2000, that Pinochet not be extradited 
and instead be released, on the grounds that he was unfit to stand trial. The UK gov-
ernment acknowledged that ‘in some circumstances, it may be appropriate...to have 
regard to political, economic or diplomatic interests of the United Kingdom in 
[deciding on] extradition’, statement and letters from UK Secretary of State (2 March 
2000) as reported at <http:\\news2.thls.bbc.co.uk/hi/english/uk_politics/newsid_ 
663000/663444.stm> 

36. The Economist magazine reported on court proceedings in Senegal dismissing torture 
charges against former rule of Chad. Noted as Africa’s first case of a head of state be-
ing arrested in another country for crimes committed during the head's rule. Concerns 
expressed about the Senegalese government interference ‘which resulted in the case 
collapsing’, The Economist magazine, 14 July 2000 

37. ‘[S]tates [have] failed to exercise universal jurisdiction over grave crimes under inter-
national law committed since that war [1939-45] ended even though almost every sin-
gle state is party to at least four treaties giving states parties universal jurisdiction over 
grave crimes under international law’, Amnesty International UNIVERSAL JURIS-
DICTION: 14 Principles on the Effective Exercise of Universal Jurisdiction (1999) as reported 
at <www.igc.org/icc/html/ai199904.html> 

38. ‘[C]riminal…[law has] traditionally understood to be primarily, if not exclusively, 
controlled by the law of individual states’ and developments of international authority 
in criminal law ‘would greatly enhance the perceived legitimacy of international law 
as against traditional notions of state sovereignty’, L Andrews, Sailing around the flat 
Earth: the International Tribunal for the Former Yugoslavia as a failure of jurisprudential The-
ory, 1997, Emory International Law Review, Vol 11 No 2 

39. During a debate by the US Parliament’s Subcommittee on International Operations, 
the committee’s chair observed: ‘The United States must aggressively oppose this 
court each step of the way, because the treaty establishing an international criminal 
court is not just bad, but I believe it is dangerous. …At present international law re-
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garding peace and security is largely whatever the Security Council says that it is. [The 
US, together with the other four veto-holder, has control of the Security Council decisions] With 
the creation of the International Criminal Court, that will no longer be the case’, Sena-
tor R Grams, hearing before the US Subcommittee on International Operations (see 
note 29 above) 
This approach appears to have wide-spread support among the USA government and 
commentators. See for example: the transcript and testimonies of the Chair of the For-
eign Relations Committee, Vice-President of America Enterprise Institute and ex-
Assistant Secretary of State for USA government, hearing before the US Subcommit-
tee on International Operations (see note 29 above) 

40. The US owes large debts to the UN. The UN operates on financial payments by UN 
member under a formula approved by all member countries. The US government re-
fused to make payments for many years (another practise in which it finds itself in a 
minority because over 60% of countries had paid their dues to the end of 1998 <www.
un.org/News/facts/finance.htm>). In mid-1999, the US Government owed the UN 
$1.6 billion in debts, representing two thirds of the total amount outstanding to the 
UN from all sources. In a peculiar understanding of usual debtor-creditor relations, 
the US Government stated it will pay some of the money it owed on various condi-
tions, including that the UN 'not challenge US sovereignty’, ‘not charge…interest on 
arrears’, ‘respect US property rights’, and that the UN undergoes numerous changes 
in its financial and organisational structure (including 'reduc[ing]…[the] assessment 
rate for UN regular budget [payments])’: US Department of State, US Plan for paying 
UN arrears, 3 December 1999. 

        An indication of the US Government’s motivation for making partial payment is 
given in its press release stating the payments ‘will be sufficient to avoid automatic 
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185. SLORC, Announcement on Separation of Power, 27 July 1990, Announcement No. 1/90, 
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bly 1999, 'The statement made by His Excellency, U Win Aung, Minister for Foreign 
Affairs…at the 54th United Nations General Assembly' (24 September 1999), as re-
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