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HARM CAUSED BY MEDICAL INTERVENTIONS WHICH 

ALTER INTERSEX VARIATIONS: CAN NEGLIGENCE 

PROVIDE A REMEDY? 

AIDAN RICCIARDO  

 

It is not uncommon for intersex children to undergo medical procedures which have the effect of erasing 

or minimising natural variations of their sex characteristics. As set out recently by the Australian Human 

Rights Commission, interventions performed upon intersex children are often deferrable and can result in 

serious physical and mental harm. Law reform reports have recommended that civil liability legislation 

explicitly enable actions in negligence where childhood interventions have resulted in such harm. However, 

no publication has yet considered in great depth whether those claims could be successful under the current 

Australian laws of negligence. This article engages in that analysis. It ultimately concludes that whilst it is 

appropriate for negligence to play a role in addressing the harms suffered as a result of childhood 

interventions, it would likely be very difficult for a person so harmed to succeed given the current state of 

the law and medical practice.   

 

 

I    INTRODUCTION 

It is estimated that roughly 1.7 per cent of the world’s population is born with intersex traits (‘variations’).1 

These include variations of the genitals, gonads and chromosomes.2 Some variations of sex characteristics are 

detected from birth, and many are detectable before the person reaches legal adulthood.3 It is not uncommon for 

intersex minors to undergo medical procedures (‘interventions’) that have the effect of erasing or minimising 

their variations.4 

 

 
 LLM, LLB (Hons), BA, GradDipLegPrac. Lecturer, Law School, The University of Western Australia. I thank Bill Madden for 

his feedback on an earlier draft of this article. I also thank the anonymous reviewers for their valuable comments. Any remaining 

errors are my own. 
1 Anne Fausto-Sterling, Sexing the Body (Basic Books, 2000) 53; Melanie Blackless et al, 'How Sexually Dimorphic Are We? 

Review and Synthesis' (2000) 12(2) American Journal of Human Biology 151, 159. This figure continues to be cited as the best 

estimate in recent literature – see, eg, Katie M Saulnier, Hortense Gallois, and Yann Joly, 'Prenatal Genetic Testing for Intersex 

Conditions in Canada' (2021) 43(3) Journal of Obstetrics and Gynaecology Canada 369, 369. 
2 Ibid. Although I have used the term ‘intersex’ throughout this article, I acknowledge that terms such as ‘Differences of Sex 

Development’ or ‘Disorders of Sex Development’ (‘DSD’) are preferred by some people. Many people with variations of sex 

characteristics prefer to use the name of their particular variation or medical diagnosis and do not identify with terms like 

‘intersex’ or ‘DSD’. Intersex Human Rights Australia, the peak intersex advocacy group in Australia, rejects the terms 'DSD', 

'Disorders of Sex Development' and 'Differences of Sex Development' as this language pathologises and stigmatises intersex 

people – see Intersex Human Rights Australia, Media and Style Guide (2 March 2021) <https:// https://ihra.org.au/style/>.   
3 See generally Saulnier, Gallous and Joly (n 1).  
4 See, eg, Blackless et al (n 1) 161; Nino Guarino et al, 'Vaginoplasty for Disorders of Sex Development' (2013) 4 Frontiers in 

Endocrinology 29, 29–30. 
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Interventions can include the performance of surgeries like gonadectomies and clitorectomies; the provision of 

sex hormones like estrogen and testosterone; and other medical procedures such as vaginal dilation.5 The purpose 

of such intervention is often to make the child’s physical appearance and internal gonads conform to one of the 

two binary sexes,6 though other reasons exist (or coexist) in certain cases.7 It is also usual for intersex children 

to be ‘assigned’ to one of the two binary sexes and raised accordingly.8  Interventions performed upon intersex 

children are highly controversial as they can inhibit sexual and reproductive function; cause health problems; 

and lead to psychiatric conditions including dysphoria associated with rejection of the assigned sex.9  

These dangers have been acknowledged recently by the Australian Human Rights Commission in its 2021 report 

titled ‘Ensuring Health and Bodily Integrity: Towards a Human Rights Approach for People Born with 

Variations in Sex Characteristics’ (‘AHRC Report’).10 The AHRC Report made several recommendations, 

including that medical interventions which modify the sex characteristics of children only be conducted without 

personal consent in circumstances of medical necessity.11 

The harms caused by interventions performed on intersex children were also recognised by the Australian 

Senate’s Community Affairs Reference Committee,12 which recommended in a 2013 report on ‘Involuntary or 

Coerced Sterilisation of Intersex People in Australia’ (the ‘Senate Report’) that interventions on intersex minors 

should be subject to guidelines which ‘favour deferral… until the person can give fully informed consent and 

seek to minimise surgical intervention on infants undertaken for primarily psychosocial reasons.’13 

 

This topic has also recently been considered by the Tasmania Law Reform Institute, which recommended in its 

2020 report on ‘Legal Recognition of Sex and Gender’ (the ‘Tasmanian Report’) that  

 

intersex people should be able to pursue claims for compensation for… breach of professional duty 

against doctors where medical interventions to alter intersex variations of sex characteristics have 

resulted in physical or mental harm, irrespective of any parental consent to the intervention at the time 

it was performed.14 

 
5 Ibid.  
6 Senate Community Affairs Reference Committee, Parliament of Australia, Involuntary or Coerced Sterilisation of Intersex People 

in Australia (Second Report, October 2013) 69 (‘Senate Report’). 
7 See, eg, Re Carla (2016) 54 Fam LR 576 (Forrest J) (‘Re Carla’), in which medical reasons were also cited. 
8 Aileen Kennedy, ‘Fixed at Birth: Medical and Legal Erasures of Intersex Variations’ (2016) 39(2) UNSW Law Journal 813, 813; 

Caroline Lowry, ‘Intersex in 2018: Evaluating the Limitations of Informed Consent in Medical Malpractice Claims as a Vehicle 

for Gender Justice’ (2018) 52(2) Columbia Journal of Law and Social Problems 322, 329–30. 
9 Morgan Carpenter, 'The “Normalization” of Intersex Bodies and “Othering” of Intersex Identities in Australia' (2018) 15 Journal 

of Bioethical Inquiry 487, 492. 
10 Australian Human Rights Commission, Ensuring Health and Bodily Integrity: Towards a Human Rights Approach for People 

Born with Variations in Sex Characteristics (Final Report, October 2021) 36–43 (‘AHRC Report’). 
11 Ibid 13. 
12 Senate Report (n 6) 59. 
13 Ibid 74. 
14 Tasmania Law Reform Institute, Legal Recognition of Sex and Gender (Report No 31, June 2020) 114 ('Tasmanian Report'). 
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The Tasmanian Report recommended that civil liability legislation should be amended to explicitly enable such 

claims.15 However, the Tasmanian Report did not consider in any depth whether intersex people who have been 

subjected to interventions as minors could, under the current laws of negligence in Australia, seek compensation 

for harm suffered as a result of those interventions. This article engages in that analysis, seeking to determine 

whether, and in what circumstances, intersex people might have a claim in negligence for such harm. 

 

To date, there is no Australian case law which has considered this particular issue. Such a claim was brought in 

the United States in 2013 in MC v Aaronson,16 but it ultimately settled for US$440,000 in 2017.17 The issues 

raised by MC have been the subject of considerable academic attention in the US,18 but there is a dearth of 

literature considering these issues of negligence in the Australian context. Indeed, speaking of academic work 

considering medical and legal frameworks relevant to intersex people generally, Aileen Kennedy noted in 2016 

that ‘[w]hile American scholarship… is relatively well developed, very little has been written with a focus on 

Australian law’.19 This article therefore aims to address this gap in the Australian literature. 

       

Part II of this article briefly discusses the nature of intersex variations and the medical and legal responses to 

interventions on intersex minors in Australia. Part III considers the rationale for establishing a pathway to 

compensation in negligence in this context, and sets out the relevant civil liability framework. Part IV then 

analyses whether medical practitioners could be liable pursuant to their duty to provide professional services 

with reasonable care, and Part V considers liability arising under their duty to provide material information. 

Finally, Part VI offers some concluding reflections, discussing the practical and theoretical limitations of 

negligence as a path for recourse and change in this space. 

  

It is ultimately concluded that the harm caused to intersex people as a result of childhood intervention establishes 

a strong case for the law of negligence to play a role in providing compensation where it is due. However, it 

would likely be very difficult for a person so harmed to successfully bring an action in negligence given the 

current state of the law and medical practice.    

 

 

 

 
15 Ibid 112–14. 
16 MC v Aaronson et al (D.S.C. filed May 14, 2013) (No. 2:13-cv-01303), 2013 WL 1961775.  
17 Lowry (n 8) 324. 
18 See, eg, ibid; Robert Hupf, ‘Allyship to the Intersex Community on Cosmetic, Non-Consensual Genital “Normalizing” Surgery’ 

(2015) 22(1) William & Mary Journal of Race, Gender and Social Justice 73; Nina Baumgartner, ‘Intersex Parenting: Ethical and 

Legal Implications of the Treatment of Intersex Infants and the Ramifications for Their Families’ (2017) 1(3) Women Leading 

Change 45.  
19 Kennedy (n 8) 814 (footnotes omitted). 
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II    INTERSEX VARIATIONS: MEDICAL AND LEGAL RESPONSES 

 

This part first considers the nature of various intersex variations. It then provides an overview of the medical 

and legal responses to interventions on intersex children. It does so to demonstrate that intersex minors in 

Australia are likely still subjected to deferrable interventions, and that the existing legal structures do not prevent 

interventions which are not medically necessary from being performed, even where they might result in harm to 

the child. These facts point towards the potential scope for civil liability to provide recourse to those who suffer 

such harm.  

 

A   Intersex Variations 

 

Broadly, ‘intersex’ is an umbrella term which refers to people who are born with biological sex characteristics 

which ‘vary from what is typically thought of as exclusively male or female.’20 There are a vast number of 

variations of a person’s genes, chromosomes, hormones, or genitals which might be regarded as intersex.21 

However, there is no single comprehensive list of bodily variations which are accepted as intersex traits.22 

Indeed, the classification of certain characteristics as ‘intersex’ has been described as ‘messy’,23 ‘contested’,24 

‘variously interpreted’,25 and ‘complex’.26  

 

Guidelines published in 2006 classified a number of diagnoses under three main categories: sex chromosome 

variations; 46,XY variations; and 46,XX variations.27 The sex chromosome category includes conditions in 

which sex chromosomes are atypically arranged, such as where there are missing sex chromosomes (as in Turner 

syndrome) or where there are additional sex chromosomes (as in Klinefelter syndrome).28 The 46,XY category 

includes variations relating to testicular development; androgen biosynthesis or action (as in conditions like 5-

alpha reductase deficiency, complete androgen insensitivity syndrome and partial androgen insensitivity 

syndrome); and anti‐Müllerian hormone conditions (as in persistent Müllerian duct syndrome).29 Finally, the 

 
20 David Andrew Griffiths, 'Shifting Syndromes: Sex Chromosome Variations and Intersex Classifications' 48(1) Social Studies of 

Science 125, 125. 
21 General Practice Supervisors Australia, LGBTQIA+ Health and Inclusive Healthcare in General Practice (Guide, 2021) 47. 
22 Ibid; Ricardo González and Barbara M Ludwikowski, 'Should CAH in Females Be Classified as DSD?' (2016) 4 Frontiers in 

Pediatrics 48. 
23 Griffiths (n 20) 125. 
24 Intersex Human Rights Australia, Health and Wellbeing (30 October 2021) <https:// https://ihra.org.au/health/>. 
25 Julia Spencer Barthold, 'Disorders of Sex Differentiation: A Pediatric Urologist's Perspective of New Terminology and 

Recommendations' (2011) 185(2) The Journal of Urology 393, 393–5. 
26 Griffiths (n 20) 125. 
27 Peter A Lee et al, 'Consensus Statement on Management of Intersex Disorders' (2006) 118(2) Pediatrics 488 (‘2006 Consensus 

Statement’); Komal A Vora and Shubha Srinivasan, 'A Guide to Differences/Disorders of Sex Development/Intersex in Children 

and Adolescents' (2020) 49(7) Australian Journal of General Practice 417, 418. 
28 2006 Consensus Statement (n 27) 489; Vora and Srinivasan (n 27) 418. Note that some people do not regard Turner syndrome or 

Klinefelter syndrome as intersex variations. 
29 Ibid. 
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46,XX category includes variations relating to ovarian development; conditions of androgen excess (such as 21‐

hydroxylase deficiency and 11‐hydroxylase deficiency); and other conditions like vaginal atresia.30 Just as the 

classification of certain characteristics as ‘intersex’ has been challenged, so too have the classifications and 

categories from the 2006 guidelines.31 

 

Importantly, there is great diversity amongst intersex people, including in relation to sex, gender, and sexual 

orientation.32 Intersex has commonly been improperly conflated with concepts such as gender fluidity, non-

binary gender identities, and being transgender.33  Intersex is different from those concepts and experiences. 

However, as there is no universal intersex experience,34 an intersex person might also identify with those 

concepts or use those terms to describe who they are.    

 

B   Medical Responses 

 

There are cases where a medical response is necessary or otherwise justifiable for the health of an intersex 

child.35 However, in many instances interventions have been performed to make the child’s body conform to one 

of the two binary sexes, so that the child can be ‘assigned’ to that sex and reared according to that assignment.36 

The medical response of performing interventions to erase or minimise intersex variations in children is broadly 

referred to as ‘normalisation’ in much of the relevant literature.37 The term ‘normalisation’ is telling of the 

intentions motivating this medical response to intersex people: their variations have been treated as abnormalities 

in need of correction.38 

 

This practice started at least as early as in the 1950s, when psychologist Dr John Money published about his 

theory of gender which prioritised the importance of nurture in forming and determining a child’s gender 

identity.39 According to Money, a child could be made to accept an assigned gender – even where it did not align 

with their biological sex – if they were raised in a manner consistent with the assignment.40 Money advocated a 

medical model which encouraged health professionals to determine the ‘optimum sex of rearing’ for children 

born with intersex variations.41 The choice of optimum sex was largely dependent on whether the child had an 

 
30 Ibid. 
31 Griffiths (n 20) 142; González and Ludwikowski (n 22); Ian A Aaronson, 'Terminology for Disorders of Sex Development: 

Clarity or Confusion?' (2011) 185(2) The Journal of Urology 388. 
32 General Practice Supervisors Australia (n 21) 47; Intersex Human Rights Australia (n 24). 
33 Ibid. 
34 Ibid. 
35 AHRC Report (n 10) 70. 
36 Senate Report (n 6) 69; Kennedy (n 8) 813.  
37 See, eg, Hupf (n 18).  
38 Tasmanian Report (n 14) 92. 
39 Hazel Glenn Beh and Milton Diamond, 'An Emerging Ethical and Medical Dilemma: Should Physicians Perform Sex 

Assignment Surgery on Infants with Ambiguous Genitalia?' (2000) 7(1) Michigan Journal of Gender & Law 1, 16–27. 
40 Ibid. 
41 Baumgartner (n 18) 47. 



ACCEPTED AUTHOR MANUSCRIPT – Accepted by University of Tasmania Law Review (2021) 

‘adequate’ sized penis.42 If the child did not have an adequate penis, Money’s model would generally recommend 

that the child be assigned as female.43 Money’s model strongly recommended that sex assignment occur as early 

as possible (before the child was 2 years of age); that the child be raised unambiguously as being of the assigned 

sex; and that the child’s genitals be altered to align with the assignment.44 Like the assignment itself, Money 

thought it important that the genital ‘normalisation’ occur as early as possible.45   

 

In the following decades, Money’s model became the standard medical response in countries like the United 

States and Australia.46 Its adherence became more entrenched as Money and others continued to publish case 

reports that they claimed demonstrated the efficacy of the practice.47  This development of a standard of care 

based on anecdotal case reports will be analysed further in Part IV.    

 

Medical opinion became more divided in the 1990s, when a body of literature criticising Money’s model began 

to emerge.48 In 2006 a ‘Consensus Statement on Management of Intersex Disorders’ (the ‘2006 Consensus 

Statement’) was published,49 recognising the broader range of factors that might affect how a person’s gender 

identity develops.50 The 2006 Consensus Statement did not recommend against ‘normalisation’ for psychosocial 

reasons, but did note that such procedures were not as urgent as once thought and should be treated with caution.51 

  

An update to the 2006 Consensus Statement was published in 2016.52 The 2016 update engages with the 

evolution of medical knowledge and societal perspectives, yet continues to recognise a role for ‘normalisation’ 

procedures and maintains that it is important to assign a sex to the child from an early stage.53  

 

As set out in the AHRC Report, not all ‘normalisation’ interventions are performed for the purpose of sex 

assignment, but that they have also been performed to make the child’s sex characteristics ‘adhere to certain 

traditional notions of how male or female genitals should appear’,54 citing as an example that interventions might 

be performed upon a child with ‘a clitoris that is considered too large, such as with some girls with [congenital 

adrenal hyperplasia]’.55 

 
42 Kennedy (n 8) 819. 
43 Ibid.  
44 Beh and Diamond (n 39) 16. 
45 Ibid.  
46 Senate Report (n 6) 37. 
47 Beh and Diamond (n 39) 57.  
48 Senate Report (n 6) 39. 
49 2006 Consensus Statement (n 27). 
50 Ibid 489–91. 
51 Ibid 492–3. See also Ryan L White, 'Preferred Private Parts: Importing Intersex Autonomy for MC v Aaronson' (2014) 37(3) 

Fordham International Law Journal 777, 788–9. 
52 Peter A Lee et al, 'Global Disorders of Sex Development Update since 2006: Perceptions, Approach and Care' (2016) 85 

Hormone Research in Paediatrics 158. 
53 Ibid 167–72. See also Lowry (n 8) 329–30. 
54 AHRC Report (n 10) 78. 
55 Ibid. 
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Again, it is relevant to note that not all interventions performed upon intersex children are for the purpose of 

‘normalisation’. As set out in the AHRC Report, there are ‘a small number of variations in sex characteristics 

[which] are associated with life-threatening risk if not treated promptly.’56 For example, in cases of cloacal 

exstrophy, urgent surgery including bladder and abdominal wall closure will be necessary soon after birth to 

prevent almost certain morbidity.57 Another variation which requires prompt intervention is salt-wasting 

congenital adrenal hyperplasia (‘salt-wasting CAH’). In salt-wasting CAH 

 

the adrenal glands make too little of the hormone aldosterone, causing the body to be unable to retain 

enough sodium... If undiagnosed, symptoms of classic salt-wasting CAH appear within days or weeks 

of birth and, in some cases, death occurs.58 

 

Salt-wasting CAH therefore requires hormone therapy to be provided to the child immediately.59 In cases such 

as these there is, of course, no controversy as to the appropriateness of performing interventions. Indeed, the 

AHRC Report states that in these cases ‘[a]ll stakeholders agreed that immediate intervention is permissible’.60   

 

There are also cases in which intervention is sought to address an increased risk of cancer associated with certain 

variations. For example, intervention may be performed to remove internal gonads which pose an unacceptable 

risk of malignancy,61 which might occur with a range of intersex variations.62 However, the risk of cancer varies 

greatly depending on a wide range of factors, including the particular intersex variation and its manifestation.63 

Accordingly, concerns exist that gonadectomies – which result in sterilisation – are being performed where they 

are not truly medically necessary.64 As put in the AHRC Report: 

 

It is not controversial that surgical intervention may be required to mitigate the risk of cancer 

developing, where the risk of cancer is high and the development is imminent. However, there are other 

cases where the risk of cancer can be managed through less intrusive means, such as by careful 

monitoring of the situation. Invasive, irreversible intervention, such as gonadectomy, to address risk of 

malignancy in these circumstances is more controversial. 65 

 
56 Ibid 70. 
57 Brian M Inouye et al, 'Modern Management of the Exstrophy-Epispadias Complex' (2014) Surgery Research and Practice 

587064. 
58 National Institutes of Health,What are the Symptoms of Congenital Adrenal Hyperplasia (CAH)? (May 2021) 

<https://www.nichd. nih.gov/health/topics/cah/conditioninfo/symptoms>, cited in AHRC Report (n 10) 70. 
59 AHRC Report (n 10) 70. 
60 Ibid. 
61 Baumgartner (n 18) 47. 
62 Ibid; AHRC Report (n 10) 73–7. 
63 Lee et al (n 52); AHRC Report (n 10) 73–7. 
64 Senate Report (n 6) 88; AHRC Report (n 10) 77. 
65 AHRC Report (n 10) 77. 
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There also exist related concerns, which were expressed in the Senate Report, that cosmetic and psychosocial 

rationales were ‘being interpolated into risk of cancer’ in order to justify interventions which would have the 

effect of ‘normalisation’.66
 

 

Indeed, many interventions performed on intersex children since the 1950s have been purely or partially for 

cosmetic or psychosocial reasons rather than medical necessity.67 In Australia, it appears that interventions are 

still often performed for substantially cosmetic or psychosocial reasons. As recently as August 2021, the Royal 

Australian and New Zealand College of Psychiatrists stated that ‘[t]he birth of an intersex child continues to be 

unnecessarily treated as a ‘psychosocial emergency’, leading to non-essential medical interventions from 

infancy’.68 The AHRC Report noted that evidence to the AHRC from both clinicians and people with lived 

experience ‘seems to confirm that interventions have been carried out, at least partly, for psychosocial reasons.’69 

Though less recent, the Senate Report in 2013 found that interventions for cosmetic reasons continue to be 

performed on intersex children, and that the vast majority of practitioners prefer to do so before the child is 2 

years of age.70  

 

It is important to note that there are differences of opinion within medical/specialist communities, and also 

between those communities and other stakeholders (eg, intersex people with lived experience). Relevantly, the 

AHRC Report notes that: 

There is a significant disagreement among stakeholders on the health and psychosocial effects of 

medical interventions for people with variations in sex characteristics. There is also disagreement about 

whether problematic practices are confined to the past or continue to occur.  71 
 

 

The existing evidence therefore suggests that the current medical response to intersex variations in children is 

varied and nuanced. The medical literature indicates that the relevant considerations and recommended response 

should depend on the particular intersex variation that the child has, along with a range of other circumstances.72 

But even with that guidance, there remains no real consensus or uniform approach to whether, and in what 

circumstances, interventions should be performed on intersex children.73 This lack of consensus will be discussed 

further in Part IV, and the AHRC Report’s recommendation to develop national guidelines to address this will 

be discussed in Part V .   

 
66 Senate Report (n 6) 88; AHRC Report (n 10) 73. 
67 Ibid; Beh and Diamond (n 39) 44.  
68 Royal Australian and New Zealand College of Psychiatrists, Recognising and Addressing the Mental Health Needs of the LGBTI 

Population (Position Statement 83, August 2021) 3, citing JR Latham and Catherine Barrett, ‘Appropriate Bodies and other 

Damn Lies: Intersex and Ageing and Aged Care’ (2015) 34(S2) Australasian Journal on Ageing 19. 
69 AHRC Report (n 10) 80.. 
70 Senate Report (n 6) 49–50. See also Kennedy (n 8) 821. 
71 AHRC Report (n 10) 142. 
72 Lee et al (n 52) 167–72.  
73 Kennedy (n 8) 821. 



ACCEPTED AUTHOR MANUSCRIPT – Accepted by University of Tasmania Law Review (2021) 

C   Legal Response 

 

The birth of an intersex child raises a number of legal issues. For example, there can be questions about whether 

a binary sex needs to be listed on birth records, or if the child’s intersex identity can be recognised.74 There are 

also questions about how the law responds when interventions are proposed to be performed on an intersex child. 

 

In Australia, the legal response has centred on whether court authorisation is required before interventions can 

be performed. There has been judicial oversight in some instances where interventions are proposed for intersex 

minors. The Family Court has heard a handful of matters seeking approval for interventions on intersex children. 

This is a consequence of the precedent set by the High Court’s 1992 decision in Marion’s Case.75 Marion’s Case 

established that certain medical and surgical procedures for people without capacity are beyond the bounds of a 

parent or guardian’s ability to consent, and that such procedures require court authorisation to preserve the 

interests of the child.76 These procedures have since been referred to as Special Medical Procedures (‘SMPs’).77 

Marion’s Case itself dealt with the sterilisation of a severely intellectually impaired minor, and did not directly 

deal with the issue of interventions for intersex children.78 However, the features that made sterilisation a SMP 

in Marion’s Case also apply to other serious medical procedures for children, and as such the SMP principle has 

been applied in other contexts.79 Those features indicating that a particular procedure is a SMP include:80 

 

● There is a significant risk of making the wrong decision;  

● There may be particularly grave consequences if the wrong decision is made;  

● The procedure is irreversible;  

● The procedure is invasive or involves major surgery; and 

● The procedure is not ‘therapeutic’ (though note that there has been judicial disagreement as to whether 

this is a mandatory requirement or a mere consideration to be weighed against the other factors).81 

 

Court authorisation for a SMP will only be given where the Court is satisfied that the proposed procedure is in 

the child’s best interests, and therefore the need for authorisation acts as a ‘procedural safeguard’ in these cases.82 

 
74 See generally Theodore Bennett, ‘‘No Man's Land': Non-binary Sex Identification in Australian Law and Policy’ (2014) 37(3) 

UNSW Law Journal 847. 
75 Secretary, Department of Health and Community Services v JWB and SMB (1992) 175 CLR 218 ('Marion's Case'). 
76 Ibid 249 (Mason CJ, Dawson, Toohey and Gaudron JJ). 
77 See, eg, Re Alex (2004) 31 Fam LR 503, 529 [152] (Nicholson CJ). 
78 Marion’s Case (n 75) 230–3 (Mason CJ, Dawson, Toohey and Gaudron JJ). 
79  See, eg, Queensland v B [2008] 2 Qd R 562. 
80 Skye O’Dwyer, ‘“Treatment” of Intersex Children as a Special Medical Procedure’ (2017) 24 Journal of Law and Medicine 870, 

876. 
81 See, eg, the disagreement between the majority and minority judgments in Re Kelvin (2017) 351 ALR 329. 
82 Marion’s Case (n 75) 249 (Mason CJ, Dawson, Toohey and Gaudron JJ). 
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The SMP principle has been applied to some cases involving interventions for intersex children, particularly in 

circumstances where the proposed interventions would have the effect of irreversibly sterilising the child 

(making the comparison to Marion’s Case quite clear). For example, in Re Lesley in 2008,83 the Family Court 

treated a proposed gonadectomy for a four-year-old child with an intersex variation called 17 beta-

hydroxysteroid dehydrogenase 3 deficiency (‘17β-HSD3 deficiency’) as a SMP which required approval. Justice 

Barry noted that the matter fell ‘squarely within the principles enunciated in Marion's case’. 84 Three medical 

practitioners gave evidence that the procedure was in Lesley’s best interests because without a gonadectomy 

there was a risk that her body would begin to virilise.85 They considered that virilisation would be harmful 

because it was their opinion that Lesley identified as a girl and was likely to do so for the rest of her life.86 There 

was also an increased risk of cancer developing due to the location of Lesley's gonads.87 Ultimately, Barry J 

accepted the medical evidence and authorised the procedure as being in Lesley’s best interests.88 

 

The Court also treated a proposed gonadectomy as a SMP in the 2010 case of Re Sally.89 Sally was aged 14 years 

and had an intersex variation called 5-alpha reductase deficiency. Sally identified as female and a gonadectomy 

was sought primarily to prevent further virilisation, which Murphy J noted was causing Sally some distress.90 

There was also some medical evidence relating to an increased risk of malignancy.91 Ultimately, Murphy J 

decided that 'all of the evidence points clearly and unequivocally to a conclusion that Sally being permitted to 

undergo that procedure is in her best interests'.92 

 

However, other decisions of the Family Court indicate that even serious interventions like gonadectomies may 

no longer be SMPs in many circumstances, meaning that court oversight would not be required.93 

  

In the 2016 case of Re Carla, the parents of a 5-year-old child with 17β-HSD3 deficiency sought clarification 

that a gonadectomy for their child was not a SMP.94 Carla’s parents decided to raise her as a girl, although she 

was born genetically male.95 As summarised by Forrest J:  

 

 
83 Re Lesley [2008] FamCA 1226 (Barry J) (‘Re Lesley’). 
84 Ibid [38]. 
85 Ibid [18]–[46]. 
86 Ibid. 
87 Ibid [29]. 
88 Ibid [41], [46], [49]. 
89 Re Sally [2010] FamCA 237 (Murphy J) (‘Re Sally’). 
90 Ibid [35]. 
91 Ibid [59]. 
92 Ibid [72]. 
93 See, eg, Re Carla (n 7).  
94 Ibid 579 [7]–[9] 
95 Ibid 578 [1]. 
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Carla had minimum in-utero exposure to androgens and because such exposure is required for the 

development of the male internal and external genitalia, it meant that at birth, Carla was markedly under 

virilised for a genetic male. Although having no female reproductive organs, Carla was born with the 

external appearance of a female child, but with male gonads not contained within a scrotum.96 

 

The proposed intervention would have had the effect of rendering Carla sterile. A higher than usual increased 

lifetime risk of gonadal cancer was provided to the Court as the major reason for the proposed gonadectomy.97 

On the basis of the quoted 28 per cent lifetime risk of malignancy and some separate psychosocial reasons, 

Forrest J was prepared to deem the procedure as ‘therapeutic’: 

 

Considering all of the evidence that was adduced by the applicants before me, I am quite satisfied that 

the medical treatment proposed for Carla is appropriately described as “therapeutic” within the meaning 

of that descriptor as used by the four Judges in the majority in Marion’s Case and also used by Brennan 

J in his separate judgment.98  

 

The effect of finding that the procedure was therapeutic – that is, provided to treat some underlying malfunction 

or disease –99 was that the procedure was not a SMP and was therefore within the scope of parental consent. 

However, Forrest J’s judgment in Re Carla makes it clear that the increased risk of cancer was not the only 

reason why the gonadectomy was being sought. He described the risk of malignancy as only ‘one of’ the reasons 

for intervention.100 He also explained that the desirability of preventing the ‘masculinisation’ of Carla’s body 

was a reason for the gonadectomy to occur, stating that:  

 

If Carla does not have this procedure now, as she approaches the normal age of puberty, there is a risk 

that testosterone like substances will be produced which would further potentially virilise Carla’s body. 

The medical evidence is that it is difficult to predict the degree of virilisation that may occur but that 

some features, if they occurred, would be irreversible. Those include the development of a male 

physique, increased body hair, deepening of the voice and enlarging of the clitoris.101 

 

Justice Forrest also noted that Carla had previously undergone interventions for her intersex condition, including: 

‘a “clitoral” recession and labiaplasty to feminise Carla’s external appearance’.102 These procedures occurred 

without court authorisation. Justice Forrest did not directly comment on whether or not court authorisation should 

 
96 Ibid [2]. 
97 Ibid 580–1 [19]. 
98 Ibid 585 [50]. 
99 Marion’s Case (n 75) 250 (Mason CJ, Dawson, Toohey and Gaudron JJ). 
100 Re Carla (n 7) 580–1 [19]. 
101 Ibid 581 [22]. 
102 Ibid 580 [16]. 
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have been sought for those procedures. He did, however, describe the interventions using positive terminology, 

noting that the surgeries ‘enhanced the appearance of her female genitalia’ (emphasis added).103 

 

The decision in Re Carla has attracted particular criticism for two key reasons. First, there exists concern that 

the risk of cancer was conflated with the rationale of preventing masculinisation of Carla’s body.104 This is 

consistent with the concerns acknowledged earlier in this Part that that cosmetic and psychosocial rationales are 

‘interpolated into risk of cancer’ in order to justify intervention.105 Second, the decision has been criticised 

because the Court relied on outdated data which indicated a higher risk of malignancy for Carla's variation than 

did more recent research which was available.106 

 

Similarly to Re Carla, in Re Sarah in 2014,107 Macmillan J found that a proposed gonadectomy was not a SMP 

because it could be characterised as therapeutic. Re Sarah concerned a 16-year-old child with 45X/46Y Turner 

Syndrome. A gonadectomy was sought for Sarah in order to address an estimated 10–15 per cent chance of 

future malignancy, and to enable her to receive growth hormones which would cause her to undergo puberty.108 

A paediatric endocrinologist gave evidence that the proposed gonadectomy was not a sterilisation procedure to 

which Marion's Case applied because Sarah already had 'no potential for fertility or hormonal function of the 

gonads'.109 Justice Macmillan ultimately agreed that court authorisation was not required and that Sarah’s parents 

could consent to the procedure: 

 

I am satisfied and find that the proposed treatment is not a medical procedure requiring the Court’s 

authorisation as identified in Marion’s case. Firstly, it is not surgery for the purposes of sterilisation as 

was the case in Marion’s case. It is, notwithstanding the High Court’s hesitation to use that expression, 

“therapeutic” and the rationale for the proposed surgery is the treatment of Sarah’s disorder of sex 

development. It is also the case that the proposed surgery is relatively minor and non-invasive. 110 

 

Justice Forrest in Re Carla and Macmillan J in Re Sarah both cited with approval Murphy J’s 2010 judgment in 

Re Sean and Russell.111 That case concerned two young children (one 18-months-old, the other three-years-old) 

who each had an intersex variation called Denys-Drash syndrome.112 Denys-Drash syndrome is characterised by 

 
103 Ibid 578 [2]. 
104 AHRC Report (n 10) 73, 79. 
105 Ibid; Senate Report (n 6) 88. 
106 AHRC Report (n 10) 74–5.  
107 Re Sarah [2014] FamCA 208 (Macmillan J) (‘Re Sarah’). 
108 Ibid [4]. 
109 Ibid [24]. 
110 Ibid [26]. 
111 Re Sean and Russell [2010] FamCA 948 (Murphy J) (‘Re Sean and Russell’). 
112 Ibid [12]. 
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abnormal kidney function and genital variations.113 There is also a higher-than-usual lifetime risk of gonadal 

malignancy.114 The parents in Re Sean and Russell sought court authorisation for gonadectomies to be performed 

on each child. 

 

In his judgment, Murphy J sought to determine whether court authorisation was in fact required. He 

acknowledged that the link to Marion’s Case was prima facie clear because ‘[a gonadectomy] involves 

“removing the child[ren’s] reproductive organs”. It is... a form of sterilisation procedure’.115 However, Murphy 

J ultimately concluded that the proposed gonadectomies were not SMPs. As such, 

 

a decision about the authorisation of the procedure contemplated falls within the scope of parental 

powers embraced by the parental responsibility which the parents of each of the children have by reason 

of being their parents... it is not a procedure in respect of which court authorisation is required.116 

 

Apparently central to Murphy J’s decision on this point was that he considered the procedures were therapeutic 

in nature.117 Using the words of the majority from Marion’s Case, Murphy J noted that the proposed 

gonadectomies ‘can be seen to be... ‘sterilisation which is a by-product of surgery appropriately carried out to 

treat some malfunction or disease”’, which ‘the High Court specifically distinguished’ from non-therapeutic 

sterilisation.118 Justice Murphy noted that he came to this conclusion because: 

 

[The] evidence before me suggests – tragically – that a gonadectomy is, just like a renal transplant, 

essential from a medical point of view as a means of maximising the prospects of eliminating (or 

alleviating significantly) the risk of future malignancies.119 

 

Though the decision in Re Sean and Russell predated the Senate Report, Re Sarah and Re Carla were decided 

in the years following its publication. The Senate Report recommended that: 

 

In light of the complex and contentious nature of the medical treatment of intersex people who are 

unable to make decisions for their own treatment, the committee recommends that oversight of these 

decisions is required.120 

 

 
113 Ibid [13]–[22]. 
114 Ibid; Senate Report (n 6) 80. 
115 Re Sean and Russell (n 111) [96]. 
116 Ibid [100]–[101]. 
117 Ibid [99]. 
118 Ibid [97]. 
119 Ibid [98]. 
120 Senate Report (n 6) 92, recommendation 5. 
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The Committee recommended that all proposed interventions for children and adults without capacity to consent 

should require authorisation from a tribunal or the Family Court.121 They also recommended that intervention 

should generally be deferred until the intersex person can give fully informed consent, and that intervention on 

infants for primarily psychosocial reasons should be minimised.122 The recommendations have since been 

echoed in law reform reports,123 but the only jurisdictions which have taken steps towards prohibiting or 

minimising deferrable interventions are Victoria and the Australian Capital Territory. In July 2021 the Victorian 

Government made commitments to ban deferrable interventions on intersex people without their personal 

consent, and to establish a formal oversight panel to ensure that the prohibition is complied with.124 In the 

Australian Capital Territory, the government made a commitment in October 2019 to develop a plan to manage 

deferrable medical interventions, however the precise regulatory approach has not yet been settled.125  

 

In October 2021, the AHRC Report reviewed the Family Court decisions concerning proposed interventions for 

children born with variations in sex characteristics, including Re Lesley, Re Sally, Re Carla, Re Sarah, and Re 

Sean and Russell.126 The AHRC Report made a number of observations about these decisions and the law and 

practice in this area generally. In particular, the AHRC Report observed that interventions have been classified 

as ‘therapeutic’ in situations where that finding is contestable, noting that  

 

[t]he distinction between therapeutic and non- therapeutic is problematic in the context of interventions 

modifying sex characteristics, as there may be therapeutic arguments that can be made for or against a 

particular intervention that need to be properly tested.127 

 

The AHRC Report also observed that the Court has not taken a consistent approach when determining whether 

proposed interventions require court authorisation.128 The Report points to Re Lesley and Re Carla as examples, 

noting that ‘both considered whether a gonadectomy for a person with 17β-HSD3 was “therapeutic” or required 

court authorisation. The Court arrived at a different conclusion in each case.’ 129  

 

 

 
121 Ibid 99, recommendation 6. 
122 Ibid 75, recommendation 3. 
123 See, eg, Tasmanian Report (n 14); Law Reform Commission of Western Australia, Review of Western Australian Legislation in 

relation to the Registration or Change of a Person’s Sex and/or Gender and Status relating to Sex Characteristics (Report No 

108, November 2018) (‘Western Australian Report’).  
124 AHRC Report (n 10) 20.  
125 At the time of writing the Australian Capital Territory Government had recently concluded community consultations in relation 

to the regulatory options, see: Australian Capital Territory Government, Protecting the Rights of Intersex People in Medical 

Settings (Regulatory Options Paper, June 2021). 
126 AHRC Report (n 10) 112–15.  
127 Ibid 116. 
128 Ibid.  
129 Ibid.  
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In addition to the inconsistency amongst decisions, the AHRC Report also comments on inconsistencies in 

bringing proposed interventions to the Court for review. The Report notes that there are only a handful of 

decisions concerning proposed interventions for children born with variations in sex characteristics, implying 

that ‘medical interventions of this kind are generally being performed without judicial oversight.’130 In particular, 

the Report states that most of the cases which have been brought for judicial consideration involve proposals for 

procedures which would have the effect of rendering the child sterile, and that this is a consequence of the 

obvious comparison with the proposed sterilisation in Marion’s Case.131 A corollary of this is that other 

interventions such as hormone administration and genital ‘normalisation’ surgeries routinely occur without court 

oversight.132 The Report points to several examples which evidence this practice, including the mention in Re 

Carla of the earlier clitoral recession and labiaplasty which apparently occurred on the basis of parental consent 

alone, without any judicial consideration.133 

 

In summary, there remain a number of inconsistencies, uncertainties, and unresolved issues in this area. In many 

situations, it appears that interventions are performed on intersex children without any judicial oversight to 

ensure that the proposed procedure is in the child’s best interests, and this occurs either because the procedure 

is regarded as ‘therapeutic’ or is not a sterilisation procedure.134 The resulting position is that the existing legal 

structures do not prevent interventions which are not in the child’s best interests.135 Given that many intersex 

people experience physical and psychiatric damage as a result of interventions (as discussed more fully in the 

next part of this article), it remains relevant to determine whether there is scope for those harmed to obtain 

compensation in negligence.    

 

 

III    COMPENSATION IN NEGLIGENCE 

 

This part sets out why compensation in negligence is worth considering in the context of childhood interventions. 

It does so by reference to the harm suffered by intersex people as a result of interventions performed on them as 

minors. It then considers how these cases could fit within the relevant legal framework of negligence.  

 

 

 
130 Ibid.  
131 Ibid.  
132 Ibid.  
133 Ibid; Re Carla (n 7) 580 [16].  
134 Indeed, it remains unclear whether, as a matter of law, the SMP principle should or should not be applied to these cases.  
135 It is also arguable that even where court authorisation is sought and the proposed procedure is treated as a SMP, the best 

interests analyses can be flawed. See the AHRC Report (n 10) 115–8 which observes that decisions are made on the basis of one-

sided evidence and inadequate consideration of future possibilities.   
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A   The Rationale for an Approach in Negligence 

 

Many intersex people who have been subjected to interventions as minors report suffering physical and/or 

psychiatric harm as a result.136 Damage is the gist of negligence.137 From a practical perspective, where a person 

has suffered damage and there is some indication that this might be attributable to the actions of another, it is 

appropriate to consider whether the harmed person can obtain a remedy in negligence.   

 

Given the broad range of intersex variations, and the variety of interventions that might be performed on children 

with those variations, the discussion of resultant harm in this part is necessarily in general terms. It is 

acknowledged that such harm is not experienced by all intersex people who have been subjected to childhood 

interventions, and that the likelihood of such harm developing depends on a variety of factors including the 

individual, their particular intersex variations, and the interventions performed on them. 

 

1   Physical Harm  

 

The AHRC Report notes that intersex people who had experienced interventions ‘reported a variety of immediate 

and long-term consequences for their physical health’.138 The physical damage that might occur as a result of 

intervention includes infertility, loss of sexual sensation and function, scarring, and incontinence.139 

Interventions might expose the person to an increased risk of developing disease. For example, osteoporosis is 

a known risk associated with gonadectomies.140 Interventions might also lead to a need for ongoing (even life-

long) medical attention including hormone replacement,141 reconstructive surgeries,142 medical monitoring,143 

and other interventions.144 

 

 

 

 

 
136 Tiffany Jones et al, Intersex: Stories and Statistics from Australia (OpenBook Publishers, 2016) 121. 
137 See generally Harriton v Stephens (2006) 226 CLR 52. 
138 AHRC Report (n 10) 38.  
139 See, eg, Juan Mendez, ‘Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment’ (A/HR/22/53, February 2013) 18; Human Rights Watch, “I Want to be Like Nature Made Me”: Medically 

Unnecessary Surgeries on Intersex Children in the US (2017) 152–3. 
140 Beh and Diamond (n 39) 60. 
141 Ibid. 
142 Tasmanian Report (n 14) 95; Senate Report (n 6) 58. 
143 Beh and Diamond (n 39) 60. 
144 Senate Report (n 6) 58. 



ACCEPTED AUTHOR MANUSCRIPT – Accepted by University of Tasmania Law Review (2021) 

 

2   Harm Associated with Rejection of Assigned Sex 

 

Some studies have found that there is roughly a 40 per cent rate of dissatisfaction with assigned sex in intersex 

adults who were subjected to intervention as children.145 Whilst other research has found lower rates,146 this 

remains a markedly higher rate of dissatisfaction than exists in those who were not subjected to such 

intervention.147  

 

The Senate Report explored the consequences associated with the ‘risk of assigning the “wrong” sex of rearing’ 

such that ‘the child will later reject or feel uncomfortable with’ their assigned sex.148  It recognised that this risk 

could ‘potentially lead to depression or other mental health problems’.149  

 

The risk of dissatisfaction with assigned sex was realised for the child in the 1993 case Re A.150 Here 

authorisation for hormonal and surgical treatment to transition in sex was sought for a 14-year-old intersex child. 

Child A was assigned female and was previously subjected to a clitorectomy amongst other interventions whilst 

a young child, without court authorisation (though this intervention would have occurred prior to the High 

Court’s decision in Marion’s Case).151 However, Child A in fact came to identify with the male gender, and 

described great psychological pain and distress at having a body that had been changed such that it did not match 

his gender identity.152  

 

A similar situation arose in the 2017 case Re Kaitlin.153 Kaitlin had an intersex variation called hypopituitarism, 

and was assigned male at birth. Kaitlin was subjected to hormonal intervention with testosterone for the purpose 

of virilisation from the age of 12 or 13 – intervention that her parents consented to in a clinical setting without 

any authorisation from a court.154 Kaitlin expressed distress at the masculinisation of her body, and was later 

diagnosed with gender dysphoria as a result of this intervention and assignment.155  

 

 
145 See, eg, SF Ahmed and M Rodie, ‘Investigation and Initial Management of Ambiguous Genitalia’ (2010) 24(2) Best Practice & 

Research Clinical Endocrinology & Metabolism 197, 215. 
146 AHRC Report (n 10) 79. 
147 Jones et al (n 136) 102–4; O’Dwyer (n 80) 874. 
148 Senate Report (n 6) 93–4; Victorian Department of Health and Human Services, ‘Decision-Making Principles for the Care of 

Infants, Children and Adolescents with Intersex Conditions’ (February 2013). 
149 Ibid. 
150 Re A [1993] FamCA 68 (Mushin J). 
151 Ibid [5]. 
152 Ibid [11]. 
153 Re Kaitlin [2017] FamCA 83 (Tree J). 
154 Ibid [6]. 
155 Ibid [13]. But note that many intersex people resist the medicalisation of this experience as gender dysphoria. Many intersex 

people identify the problem as being the medical response which led to such interventions, and reject a person’s reaction to those 

interventions as being a medical issue in itself.  
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3   Trauma and Other Psychiatric Injuries 

 

In general, research has concluded that intersex people often experience high rates of clinically recognised 

psychiatric conditions, including depression, anxiety, and post-traumatic stress disorder.156 Many intersex people 

with these psychiatric conditions attribute their adulthood clinical diagnoses to interventions performed upon 

them as children and the violations of their bodily integrity.157 As Creighton noted, ‘[a]dult patients are unhappy 

and feel mutilated and damaged by surgery performed on them as young children’.158 The AHRC Report also 

acknowledges that intersex people who were subjected to interventions without their personal consent reported 

that this has contributed to poor mental health.159   

 

A 2007 study by Schützmann et al indicates that amongst intersex people, those who were subjected to more 

serious interventions as children suffer higher levels of diagnosable trauma. It found that those who were 

subjected to a childhood gonadectomy (a particularly serious procedure that results in certain infertility) 

exhibited higher levels of depression, self-harming behaviour and suicidal tendencies than other subgroups 

within the study.160 The trauma was found in ‘rates comparable to traumatized… women [who had experienced] 

physical or sexual abuse’.161  

 

B   Relevant Legal Framework 

 

This part has thus far set out that many intersex people who are subjected to interventions as minors experience 

harm – much of which would be of a kind which is compensable in negligence.162 However, although damage 

is the ‘gist’ of negligence, it is not itself conclusive of a cause of action. Compensation in negligence also requires 

that a duty of care is owed by the defendant to the plaintiff,163 that the defendant breached that duty by failing to 

meet the expected standard of care,164 and that the breach was the factual and legal cause of the damage 

complained of.165  

 

 
156 Jones et al (n 136) 120; Western Australian Report (n 123) 24. 
157 Jones et al (n 136) 121, 123; O'Dwyer (n 80) 879; Western Australian Report (n 123) 24. 
158  Sarah Creighton, 'Surgery for Intersex' (2001) 94(5) Journal of the Royal Society of Medicine 218, 220. 
159  AHRC Report (n 10) 42. 
160 Karsten Schützmann et al, 'Psychological Distress, Self-Harming Behavior, and Suicidal Tendencies in Adults with Disorders of 

Sex Development' (2007) 38 Archives of Sexual Behaviour 16, 27–33. 
161 Ibid. 
162 See generally Tasmanian Report (n 14) 112–14.   
163 See, eg, Sullivan v Moody (2001) 207 CLR 562. 
164 Civil Law (Wrongs) Act 2002 (ACT) ss 43–44; Civil Liability Act 2002 (NSW) ss 5B–5C; Civil Liability Act 2003 (Qld) ss 9–10; 

Civil Liability Act 1936 (SA) s 32; Civil Liability Act 2002 (Tas) ss 11–12; Wrongs Act 1958 (Vic) ss 48–49; Civil Liability Act 

2002 (WA) s 5B. 
165 Civil Law (Wrongs) Act 2002 (ACT) s 45; Civil Liability Act 2002 (NSW) s 5D; Civil Liability Act 2003 (Qld) s 11; Civil 

Liability Act 1936 (SA) s 34; Civil Liability Act 2002 (Tas) s 13; Wrongs Act 1958 (Vic) s 51; Civil Liability Act 2002 (WA) s 

5C. 



ACCEPTED AUTHOR MANUSCRIPT – Accepted by University of Tasmania Law Review (2021) 

 

Medical practitioners do owe a duty of care to their patients. The duty is a ‘single comprehensive duty’166 but in 

effect has two limbs, requiring medical practitioners to: 

 

i. provide professional services (including treatment and diagnosis) with care; and 

ii. provide patients with material information.167 

 

Both limbs of this duty could be relevant in the case of a medical practitioner treating an intersex child patient. 

As such, the following two parts of this article consider whether liability could arise under each of these limbs.  

 

IV    PROVISION OF PROFESSIONAL SERVICES 

 

This part considers whether a medical practitioner could be regarded as failing to exercise reasonable care in the 

provision of professional services for performing interventions on a child with intersex variations.   

 

As with any medical procedure, there are some circumstances in which a finding of breach in the performance 

of an intervention could be relatively uncontroversial. For example, where the practitioner does not exercise 

proper care in surgical infection control;168 makes an error in prescribing an unsafe dose of medication;169 or 

performs a procedure in a careless manner which results in organ perforation or other harm which was not an 

inherent risk and should not ordinarily occur with that type of procedure.170 Determining breach in circumstances 

like these would only require the application of relatively well-established principles from similar cases. As 

such, this part will not consider these matters in any further depth.  

 

Instead, this part will consider whether a medical practitioner’s decision to perform an intervention could itself 

be regarded as negligent. This is a comparatively novel question, and one which responds to the actual perceived 

concerns with the practice of interventions on intersex children. That is, not that interventions are performed in 

a careless manner, but that they are performed at all in cases when they should not be.           

 

 
166 Rogers v Whitaker (1992) 175 CLR 479, 483 (Mason CJ, Brennan, Dawson, Toohey and McHugh JJ) (‘Rogers’).  
167 See generally Ibid. It should also be noted that where there it is claimed that the defendant owed a duty to take care not to cause 

mental harm the relevant provisions of the civil liability legislation relating to psychiatric injury would need to be considered. See 

Civil Law (Wrongs) Act 2002 (ACT) s 34; Civil Liability Act 2002 (NSW) s 32; Civil Liability Act 1936 (SA) s 33; Civil Liability 

Act 2002 (Tas) s 134; Wrongs Act 1958 (Vic) s 72; Civil Liability Act 2002 (WA) s 5S. 
168 See, eg, A v Schulberg (No 2) [2014] VSC 258, cited in Bill Madden, Janine McIlwraith and Benjamin Madden, Australian 

Medical Liability (LexisNexis Butterworths, 3rd ed, 2016) 206–7. 
169 See, eg, Chapman v Caska [2005] NSWCA 113, cited in Madden, McIlwraith and Madden (n 168) 241. 
170 See eg, Davey v Horniblow (ACTSC, Connor J, 1976, unreported), cited in Madden, McIlwraith and Madden (n 168) 223. 
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The most relevant case on this issue is Harris v Bellemore, in which McCallum J considered a plaintiff’s 

allegations that the defendant practitioner was negligent to offer and perform a leg lengthening procedure 

because ‘its likely benefits were not warranted by the potential risks “on any reasonable evaluation”’.171 Justice 

McCallum doubted whether the law of negligence had a proper role in governing whether particular treatments 

should be offered to or performed on particular patients.172 Ultimately McCallum J decided that these questions 

were ‘outside the realm of the tort of negligence,’173 basing this decision on the importance of patient autonomy 

in that people are entitled to make their own decisions about whether to proceed with treatment.174 Most 

relevantly for present purposes, McCallum J noted that 

 

the question of [a patient’s] suitability for the surgery informs the content of [the medical practitioner’s] 

duty to provide information, but it does not, in my view, sound in any duty to decline the treatment 

sought.175 

 

A similar view was reached in Morocz v Marshman,176 in which Harrison J explained that the practitioner’s duty 

is to provide information, not to veto informed patient decisions:  

 

It would place medical practitioners in an untenable and intolerable position if their duty also required 

them, having once properly and adequately explained the risks and side effects of particular surgery to 

the patient, to exercise what amounted to some kind of therapeutic veto by second guessing the patient’s 

informed decision to proceed.177 

  

Justice Harrison’s decision was later affirmed on appeal.178  

 

Accordingly, strict application of the position from Harris and Morocz would mean that issues to do with an 

intersex child’s suitability for a particular intervention might affect what is required to discharge the medical 

practitioner’s duty to inform, but could not properly be regarded as falling under the professional services limb 

of the duty.  

 

 

 
171 Harris v Bellemore [2010] NSWSC 176, [73] (McCallum J) (‘Harris’). 
172 Ibid [39]; cf Tan v Benkovic [2000] NSWCA 295 (‘Tan’). 
173 Harris (n 171) [79]. 
174 Ibid [79]–[84]. 
175 Ibid [84]. 
176 Morocz v Marshman [2015] NSWSC 325 (Harrison J) (‘Morocz’). 
177 Ibid [169]. 
178 Morocz v Marshman [2016] NSWCA 202 (Payne JA, Macfarlan JA and Emmett AJA agreeing) (‘Morocz Appeal’). 
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In both Harris and Morocz, this position was justified on the grounds of patient autonomy.179  Whilst there is 

scope to argue that this justification has no basis in the case of a minor who is incapable of exercising autonomy, 

it is likely that the rationale in these circumstances would instead be identified as the role of parental autonomy 

in making decisions for incompetent minors.180 

  

However, despite Harris and Morocz, it is worth continuing on to consider whether a medical practitioner’s 

performance of an intervention on an intersex child could otherwise be regarded as a breach of their duty to 

provide professional services with reasonable care. This is for four key reasons. 

 

First, Harris is the decision of only a single judge in a state Supreme Court and therefore, despite being based 

on principles enunciated in higher courts,181 does not itself hold strong precedential value. As such, it is worth 

reconsidering the relevant principles in the event that McCallum J’s decision is later questioned. It is also relevant 

that Harris related to a treatment which was ‘sought’ by the patient, so there is scope for the decision to be 

confined to its facts on that basis.182 

 

Second, and similarly, Morocz also related to a procedure which was sought out by the patient.183 Further, it 

concerned an elective cosmetic procedure. The judgment noted that patient autonomy was of particular 

consequence for such procedures.184 It cannot be assumed with any certainty that courts would classify 

interventions on intersex minors as strictly elective, and thus it cannot be assumed that patient autonomy would 

be of such particular concern.  

 

Third, much of the American literature in this space has considered whether the performance of an intervention 

could itself be regarded as negligent quite apart from questions of informed consent (failure to inform) claims.185 

Canvassing the same ground in this article would help to fill the gap in the Australian literature.  

 

And fourth, once again, fully addressing this question in relation to this limb of the duty directly responds to the 

particular concerns that interventions are performed at all in circumstances where they should not be.   

 

 
179 Harris (n 171) [79]–[84]; Morocz (n 176) [169]–[172]; Morocz Appeal (n 178) [166]–[167]. 
180 This would be consistent with the general scope of parental autonomy and parents’ recognised role as default decision makers 

for children. See generally Marion’s Case (n 75).  
181 See, eg, Tan (n 172); Rogers (n 166). 
182 Harris (n 171) [84].  
183 Morocz (n 176) [2]; Morocz Appeal (n 178) [168]. 
184 Morocz (n 176) [167]; Morocz Appeal (n 178) [166]–[167]. 
185 See, eg, Anne Tamar-Mattis, ‘Exceptions to the Rule: Curing the Law’s Failure to Protect Intersex Infants’ (2013) 21(1) Berkley 

Journal of Gender, Law & Justice 59; Beh and Diamond (n 39).  
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A   Breach 

 

Determining whether a medical practitioner will be liable under the Australian law of negligence for failing to 

provide professional services with reasonable care involves a three step process.186  

 

First, it is necessary to determine whether the medical practitioner is negligent by reference to the common law, 

as modified by the civil liability legislation. Second, if there is a breach according to the first step, the statutory 

‘peer professional opinion’ defence must be considered. And third, if it is found that the defence in the second 

step is enlivened, it must be determined whether the irrationality (or unreasonableness) exception to the defence 

applies.187 These steps will now be dealt with in turn.  

 

Given the broad range of intersex variations which exist, the range of interventions, and other relevant 

circumstances, the following analysis is necessarily broad and written in general terms.   

 

1 Common Law as Modified by the Civil Liability Legislation 

 

The first requirement under this step is that the risk of harm was foreseeable.188 It must be noted that analysis of 

breach must proceed on the basis of what was foreseeable at the time of the alleged negligent act or omission. 

In fact, the ‘point in time’ perspective is important to all aspects of the breach analysis. Accordingly, if the 

relevant intervention occurred in the past, it would be inappropriate to answer the question of foreseeability by 

reference to what would now be regarded as foreseeable. 

 

It would not be possible for this article to exhaustively inquire into whether the performance of any intervention 

would be a breach at any given point in time. As such, the analysis in this article will proceed on the basis of an 

intervention performed in 2021 (the time of writing). 

  

In 2021, the risk of an intervention causing physical and/or psychiatric harm is almost certainly foreseeable. The 

potential for harm has been recognised in parliamentary and other governmental reports,189 the academic 

literature,190 guidelines for health professionals,191 and publications by intersex advocacy groups.192 

 
186 Madden, McIlwraith and Madden (n 168) 161, citing El-Masri v Molloy [2015] SASCFC 63, [67] (Blue J). 
187 Ibid.  
188 Civil Law (Wrongs) Act 2002 (ACT) s 43(1)(a); Civil Liability Act 2002 (NSW) s 5B(1)(a); Civil Liability Act 2003 (Qld) s 

9(1)(a); Civil Liability Act 1936 (SA) s 32(1)(a); Civil Liability Act 2002 (Tas) s 11(1)(a); Wrongs Act 1958 (Vic) s 48(1)(a); 

Civil Liability Act 2002 (WA) s 5B(1)(a). 
189 See, eg, Senate Report (n 6).  
190 See, eg, Kennedy (n 8); Carpenter (n 9). 
191 See, eg, Victorian Department of Health and Human Services (n 148).  
192 See, eg, Intersex Human Rights Australia et al, Darlington Statement (March 2017) <https://ihra.org.au/wp-

content/uploads/key/Darlington-Statement.pdf>.  

https://ihra.org.au/wp-content/uploads/key/Darlington-Statement.pdf
https://ihra.org.au/wp-content/uploads/key/Darlington-Statement.pdf
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The second requirement is that the risk of harm must not be insignificant.193 This requirement would be satisfied 

easily given the prevalence of harm as discussed in Part IIIA above. 

 

Next, it must be shown that the reasonable professional in the medical practitioner’s position would have taken 

precautions. 194 The precautions might be identified as applying a rigorous clinical appropriateness test and 

exercising further caution before performing interventions on the particular child. In determining this, the 

following matters need to be considered: 

 

● The probability that harm would occur if care were not taken; 

● The likely seriousness of the harm; 

● The burden of taking precautions to avoid the risk of harm; 

● The potential benefit or social utility of the activity that creates the risk of harm; and 

● Other relevant things.195 

 

(a) Probability 

 

The probability that harm will occur due to an intervention will depend on the individual circumstances of the 

case. First, it would depend on the particular intervention performed. For example, as discussed in Part IIIA, it 

is more probable that those who are subjected to more serious interventions as children will experience resultant 

diagnosable psychiatric harm.196  

 

It might also depend on the child’s particular intersex variation, especially when the harm is associated with later 

rejection of surgically assigned sex. Current research indicates that for some intersex variations it is possible to 

predict how likely it is that a child with that variation will later identify with a particular gender. For example, 

95 per cent of people with intersex variation known as 46,XX testicular disorder and Congenital Adrenal 

Hyperplasia will later identify as female.197 Therefore if the intervention makes a child with those variations 

physically conform with the female sex the probability of harm occurring due to rejection of assigned sex would 

 
193 Civil Law (Wrongs) Act 2002 (ACT) s 43(1)(b); Civil Liability Act 2002 (NSW) s 5B(1)(b); Civil Liability Act 2003 (Qld) s 

9(1)(b); Civil Liability Act 1936 (SA) s 32(1)(b); Civil Liability Act 2002 (Tas) s 11(1)(b); Wrongs Act 1958 (Vic) s 48(1)(b); 

Civil Liability Act 2002 (WA) s 5B(1)(b). 
194 Civil Law (Wrongs) Act 2002 (ACT) s 43(1)(c); Civil Liability Act 2002 (NSW) s 5B(1)(c); Civil Liability Act 2003 (Qld) s 

9(1)(c); Civil Liability Act 1936 (SA) s 32(1)(c); Civil Liability Act 2002 (Tas) s 11(1)(c); Wrongs Act 1958 (Vic) s 48(1)(c); 

Civil Liability Act 2002 (WA) s 5B(1)(c). 
195 Civil Law (Wrongs) Act 2002 (ACT) s 43(2); Civil Liability Act 2002 (NSW) s 5B(2); Civil Liability Act 2003 (Qld) s 9(2); Civil 

Liability Act 1936 (SA) s 32(2); Civil Liability Act 2002 (Tas) s 11(2); Wrongs Act 1958 (Vic) s 48(2); Civil Liability Act 2002 

(WA) s 5B(2). 
196 Schützmann et al (n 160) 27–32. 
197 Lee et al (n 52) 168. 



ACCEPTED AUTHOR MANUSCRIPT – Accepted by University of Tasmania Law Review (2021) 

be relatively low. Conversely, if the intervention made that child physically conform to the male sex the 

probability of harm occurring would be very high. This demonstrates the importance of applying a rigorous 

clinical appropriateness test and exercising further caution before performing interventions. If the 

appropriateness is not determined and caution is not taken there can be a high probability of harm. 

   

However, If the harm is identified as a known or intended consequence of the intervention (eg, sterilisation in 

the case of a gonadectomy), the probability of harm would be certain.198    

 

(b) Likely Seriousness  

 

As canvassed in Part IIIA, the harm experienced by many intersex people who were subjected to childhood 

intervention is very serious. Again though, the precise likely seriousness of harm would depend on the particular 

circumstances.  

 

(c) Burden of Taking Precautions and Benefit/Social Utility of Activity Causing Harm 

 

There is likely to be no notable financial burden associated with applying a rigorous clinical appropriateness test 

and exercising further caution. In a wider sense though, the burden of applying a more rigorous test and 

abstaining from intervention could be conceptualised as the loss of the person’s chance to live a ‘normalised’ 

life. That is, abstaining from intervention comes at the cost of the child’s chance to grow up with a ‘normalised’ 

male or female body which matches their sex assignment, and which might match the gender that the child later 

identifies with. This, and the potential for a ‘normalised’ family life for intersex children and their families, 

could alternatively be understood as the potential benefit or social utility of the activity causing the risk of harm.  

 

However, given the preceding analysis in this article, this conceptualisation of burden and benefit is overall 

unpersuasive and relies on problematic notions of the benefits of normalisation which have not been borne out 

by reviews of the medical evidence.199    

 

By contrast, in a case where there is a justifiable and separate clinical reason motivating the intervention (eg, an 

unacceptably high risk of gonadal malignancy which requires prompt removal), an argument that there will be 

no breach due to the burden and benefit could be very persuasive. In situations where the child’s health or life is 

at risk if the intervention is not urgently performed (eg, in an emergency situation), the burden and benefit 

considerations would not only be persuasive, but would likely be determinative in finding that there is no breach. 

 
198 Indeed, this circumstance points to the conceptual difficulties of dealing with cases like this under the professional services limb 

of a medical practitioner’s duty, rather than treating them as failure to inform matters. 
199 Kennedy (n 8) 839; Senate Report (n 6) 57. 
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This may occur, for example, with variations like salt-wasting CAH and cloacal exstrophy as discussed in Part 

IIB.200    

 

(d) Other Relevant Considerations   

 

Other relevant matters might include the child’s present or future capacity to make their own choice about the 

intervention, and the intervention’s urgency (or lack thereof).  

 

For example, it might be that the reasonable professional would take the precaution of abstaining from 

performing an intervention at a particular point in time if it could safely be delayed until such time as the child 

could competently make their own decision. This is in line with the recommendations from the Senate Report 

and the AHRC Report.201   

 

2   Peer Professional Opinion Defence 

 

All things considered, if indeed these cases can be dealt with under this limb of the duty, it could be possible for 

a breach to be established according to the common law as modified by the civil liability legislation. However, 

the outcome in any particular case would be highly dependent upon the particular circumstances (indeed, this is 

true of all negligence matters, whether they be in the medical context or otherwise).  

 

If a breach is established according to the common law as modified by the civil liability legislation, the next step 

is to determine whether they are nevertheless not liable because they acted in a manner that (at the time) was 

widely accepted in Australia by peer professional opinion as competent professional practice.202 In the civil 

liability legislation in most Australian jurisdictions this variation of the Bolam203 principle operates as a 

defence.204 

  

 

 
200 Inouye et al (n 57); National Institutes of Health (n 58); AHRC Report (n 10) 70. 
201 Senate Report (n 6) 74; AHRC Report (n 10) 12–15. See also Beh and Diamond (n 39) 41–2; Western Australian Report (n 123) 

21. 
202 In the words of Civil Liability Act 2002 (NSW) s 5O. Note that the wording differs between jurisdictions. See also Civil Liability 

Act 2003 (Qld) s 22; Civil Liability Act 1936 (SA) s 41; Civil Liability Act 2002 (Tas) s 22; Wrongs Act 1958 (Vic) s 59; Civil 

Liability Act 2002 (WA) s 5PB. 
203 Bolam v Friern Hospital Management Committee [1957] 1 WLR 582. 
204 Except for in Western Australia. See Civil Liability Act 2002 (WA) s 5PB; Child and Adolescent Health Service v Sunday John 

Mabior (2019) 55 WAR 208; Marco Rizzi, 'Health Professionals’ Standard of Care and breach of Duty in Western Australia: A 

Requiem for the "Peer Professional" Test at a Time of Uncertainty' (2020) 26(2) Torts Law Journal 179. Also note no such 

provision exists in the Northern Territory and the Australian Capital Territory. 
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There are numerous statements of professional opinion in Australia which recommend against performing 

interventions on children with intersex variations in a wide range of circumstances. The Australian Medical 

Association’s 2014 position statement on ‘Sexual and Reproductive Health’ sets out that cosmetic normalising 

interventions on children are advised against and should be delayed until the child can fully participate in the 

decision to be made for their own body.205 In 2013 the Victorian Department of Health & Human Services 

developed ‘Decision-making Principles for the Care of Infants, Children and Adolescents with Intersex 

Conditions’ in consultation with experts in the treatment of intersex children from the Royal Children’s Hospital 

Melbourne and Southern Monash Medical Centre Clayton.206 This publication emphasises the need for caution 

before performing interventions.207 The Law Reform Commission of Western Australia also noted in 2018 that 

‘the current medical preference is to monitor, rather than intervene, for as long as is medically viable.’208  

 

The swell of opinion in favour of delaying or abstaining from performing interventions in many circumstances 

raises a question about whether the performance of interventions in such circumstances could nevertheless be 

regarded as widely accepted in Australia by peer professional opinion as competent professional practice. That 

is, the aforementioned weight of opinion against intervention could cast doubt on whether the practice satisfies 

the peer professional opinion test. 

 

However, the civil liability legislation in each relevant jurisdiction relevantly sets out that peer professional 

opinion does not have to be universally accepted to be considered widely accepted.209 Further, the fact that there 

are differing peer professional opinions widely accepted in Australia does not prevent any one or more (or all) 

of those opinions being regarded as widely accepted peer professional opinion for the purposes of this defence.210 

As such, notwithstanding the widely held opinion favouring delaying or abstaining from intervention, there is 

still scope for the defence to apply if it can be shown that the practice of performing an intervention/s in the 

circumstances of the case is at the time of the intervention widely regarded by peer professional opinion as 

competent professional practice.   

 

 

 
205 Tasmanian Report (n 14) 105, citing Australian Medical Association, Sexual and Reproductive Health (Position Statement, 

2014). 
206 Victorian Department of Health and Human Services (n 148). 
207 Ibid 15. 
208 Law Reform Commission of Western Australia, Review of Western Australian Legislation in relation to the Registration or 

Change of a Person’s Sex and/or Gender and Status relating to Sex Characteristics (Discussion Paper, Project No 108, August 

2018) 28. 
209 Civil Liability Act 2002 (NSW) s 5O(4); Civil Liability Act 2003 (Qld) s 22(4); Civil Liability Act 1936 (SA) s 41(4); Civil 

Liability Act 2002 (Tas) s 22(4); Wrongs Act 1958 (Vic) s 59(4); Civil Liability Act 2002 (WA) s 5PB(5). 
210 Civil Liability Act 2002 (NSW) s 5O(3); Civil Liability Act 2003 (Qld) s 22(3); Civil Liability Act 1936 (SA) s 41(3); Civil 

Liability Act 2002 (Tas) s 22(3); Wrongs Act 1958 (Vic) s 59(3); Civil Liability Act 2002 (WA) s 5PB(3). 
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Whilst this would again obviously depend on the particular circumstances of the case, it seems likely that in 

many instances a defendant medical practitioner could establish that the practice of intervening is widely 

regarded as competent professional opinion. In 2013 the Senate Report set out that despite the more cautious 

approach adopted by many practitioners, ‘change is uneven, and [intervention] is still occurring in infancy and 

childhood,’211 and in fact ‘appears to be prevalent’ for children with certain intersex variations.212 This sentiment 

was repeated by the Tasmanian Report in 2020.213 Similarly, the 2016 update to the 2006 Consensus Statement 

states that ‘there is still no consensual attitude’ amongst practitioners in relation to the circumstances in which 

interventions are appropriate, and the proper timing of those interventions which are deemed appropriate.214  

 

Writing in 2016, Aileen Kennedy noted that ‘[t]here is evidence that the current practice in Australia is to 

surgically ‘normalise’ the genitals of some children with intersex variations at an early stage.’215 This is 

consistent with the earlier findings of the Senate Report.216  

 

The Senate Report notes that there is a ‘great diversity of opinions amongst doctors’ on this issue,217 and ‘there 

is no medical consensus’ in Australia.218 Indeed, the variety of opinions expressed in submissions to AHRC 

Report and Senate Report processes demonstrate that there is no consensus and that controversy remains within 

medical communities.219 Kennedy writes that the so-called ‘consensus statement’ and other publications have 

‘not resulted in a uniform approach to medical treatment of intersex [people] or consensus on whether or not 

genital normalising surgeries should be performed.’220 

 

Though not directly relevant to what is widely accepted in Australia, Caroline Lowry wrote in 2018 of 

‘widespread disagreement about when and how to perform correctional surgery on intersex minors’ in the US 

context.221  

 

 

 

 
211 Senate Report (n 6) 49, discussed in Tasmanian Report (n 14) 95. 
212 Senate Report (n 6) 49–50. 
213 Tasmanian Report (n 14) 95. 
214 Lee et al (n 52) 176. 
215 Kennedy (n 8) 821. 
216 Senate Report (n 6) 49–50. 
217 Ibid 67–8. 
218 Ibid 68. 
219 See, eg, AHRC Report (n 10) 142. 
220 Kennedy (n 8) 821. 
221 Lowry (n 8) 340; referring to Lee et al (n 52). See also Beh and Diamond (n 39) 3. 
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The totality of this evidence would suggest that in many circumstances, a practitioner could establish that their 

intervening actions were (at the time) widely accepted in Australia by peer professional opinion as competent. 

 

However, in at least some Australian jurisdictions, it may be insufficient for a practitioner seeking to rely on the 

defence to simply prove that the way they acted would have been considered generally competent by their peers. 

As was recently put by Macfarlan JA in Makaroff v Nepean Blue Mountains Local Health District,222 in New 

South Wales ‘the proper operation of [the peer professional opinion defence] remains the subject of differences 

in judicial opinion’.223 The differing views relate to the term ‘competent professional practice’. On one view, it 

is only necessary for a practitioner relying on the defence to prove that their actions would have been widely 

accepted as competent with reference to the ‘practice of the relevant profession.’224 On the other view, the 

practitioner must establish that their conduct was consistent with ‘a practice’ which in fact existed and was 

widely accepted as competent.225 The latter construction, which was preferred and applied by the New South 

Wales Court of Appeal in McKenna v Hunter & New England Local Health District (‘McKenna’),226 imposes a 

higher threshold for the practitioner, requiring them to prove a ‘particular specific practice or method of 

providing the services’.227 The different interpretations of the term were later considered by the New South 

Wales Court of Appeal in Sparks v Hobson,228 in which Macfarlan JA ultimately held that the McKenna 

construction was correct: 

 

It is not enough that experts called to give evidence consider that the conduct was reasonable and that 

it would have been so regarded by other professionals if they had asked about it at the time of the 

conduct.229 

 

On the other hand, Basten JA disagreed, concluding that ‘although the language used in McKenna may well 

sufficiently describe many circumstances in which [the defence] is invoked, I would not understand it as a 

general proposition.’ 230 Meanwhile, Simpson JA noted that whilst she was obliged to accept McKenna, she did 

not agree with the construction and would have interpreted the term differently:  

 

 
222 Makaroff v Nepean Blue Mountains Local Health District [2021] NSWCA 107. 
223 Ibid [64] (Macfarlan JA), [220] (Simpson AJA). 
224 South Western Sydney Local Health District v Gould [2018] NSWCA 69, [114] (Leeming JA). 
225 Ibid. 
226 [2013] NSWCA 476 (‘McKenna’). An appeal to this decision was allowed by the High Court on the separate issue of duty, but 

the High Court did not pick issue with the Court of Appeal’s construction of the term ‘practice’: Hunter & New England Local 

Health District v McKenna (2014) 253 CLR 270.  
227 Ibid. 
228 [2018] NSWCA 29. 
229 Ibid [211] (Macfarlan JA). 
230 Ibid [34] (Basten JA). 
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… I would have considered that the language of s 5O makes it plain that ‘competent professional [here 

medical] practice’ is intended to denote ‘the practice of a profession [here medicine]’, and not a specific 

practice or method of providing the professional service in question.231 

 

Whilst courts in other Australian jurisdictions have expressly rejected the requirement to prove ‘a practice’,232 

the Western Australian Court of Appeal has held that ‘a practice’ is the correct construction for the Civil Liability 

Act 2002 (WA) s 5PB. 233 This is unsurprising considering that the Western Australian provision, unlike its 

equivalent provisions in other jurisdictions, in fact uses the term ‘a practice’. As put by the Western Australian 

Court of Appeal in Child and Adolescent Health Service v Mabior:  

 

In s 5PB, not only does the section refer to 'a practice' using the indefinite article, it refers later to 'the 

practice' and 'another practice'. Such language, in our view, contemplates 'a specific practice'… 'a 

regular course of conduct adopted in particular circumstances' … Accordingly, whether or not the 

reasoning in McKenna is clearly wrong in relation to s 5O of the NSW Act, in our view, it is directly 

applicable to s 5PB of the Civil Liability Act [(WA)] … [which] requires the identification of an existing 

practice whose wide acceptance can be the subject of evidence.  234       

 

Applying this standard to the present issue, in New South Wales and Western Australia it would apparently be 

necessary for a practitioner to point to a particular accepted and established practice of performing the particular 

intervention on children with that intersex variation, in those circumstances. Again, given the vast range of 

intersex variations and potential interventions, it is not practicable to precisely identify the significance of this 

heightened threshold in each possible situation. However, it seems likely that the requirement for ‘a practice’ 

would make it more difficult for practitioners to rely on the peer professional opinion defence in some situations, 

especially where the matter concerns a particularly uncommon intersex variation for which no established and 

accepted medical response has emerged. 235 This is a pertinent consideration because some intersex variations 

are extremely rare. For example, a variation called Pentasomy X has only been found in roughly 30 people 

worldwide.236 In these cases practitioners seeking to rely on the defence would face not only the difficulty of 

 
231 Ibid [332] (Simpson JA). 
232 See, eg, Boxell v Peninsula Health [2019] VSC 830 (Keogh J) (‘Boxell’). 
233 Child and Adolescent Health Service v Sunday John Mabior [2019] WASCA 151 (Quinlan CJ, Murphy JA and Pritchard JA) 

(‘Mabior’). 
234 Ibid [374]–[375]. 
235 See generally Boxell (n 232) [34], in which Keogh J remarked: ‘Where a defendant has responded to circumstances which 

involve a variety of factual considerations, or call for a series of subjective judgments, it may be difficult to prove a standard of 

response which was widely accepted…’  
236 Nabila Chekhlabi et al, 'Report of a New Case of Pentasomy X Revealed by Status Epilepticus' (2021) 13(6) Cureus 16062. 
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pointing to the existence of the practice,237 but also the practical difficulty of finding experts who, in spite of the 

rarity of the situation, are qualified to testify to the existence of that practice and that it is widely accepted.238   

 

Indeed, in practice in any jurisdiction, appropriate expert evidence would generally be necessary to establish that 

the practitioner’s conduct was widely accepted at the time.239   

 

3   Exception to the Defence 

 

If the defence is enlivened, it cannot be relied on if the peer professional opinion is irrational (in New South 

Wales, Queensland, South Australia and Tasmania);240 unreasonable (in Victoria);241 or if the practice is so 

unreasonable that no reasonable health professional could have acted in that way in the circumstances (in 

Western Australia).242  

  

Applying the most common formulation of this exception, irrational opinions have been described as meaning 

‘without reasons’, or otherwise with ‘reasons that are illogical, unreasonable or based on irrelevant 

considerations’.243 

 

Though likely a very difficult argument to make, there might be some grounds on which to base an assertion that 

the opinion was irrational. Much of the academic literature in this space argues that the professional opinions in 

favour of performing interventions have been based on unconvincing and incomplete anecdotal case reporting 

‘without scientific validation.’244 In 2013 the Senate Report stated that ‘there are very limited studies of the long-

term outcomes of surgery, and some of the results should be of serious concern.’245 Further, studies ‘purporting 

to demonstrate positive outcomes’ for interventions have been described in reviews as suffering from 

‘methodological weakness’.246 

  

 
237 Though note that even in those jurisdictions with the requirement to prove ‘a practice’, it is not necessary for the practice to have 

any particular formality, eg, ‘in the form of a code of practice or prescribed method’. See Mabior (n 233) [381]–[382]. 
238 Civil Liability Act 2002 (NSW) s 5O(1); Civil Liability Act 2003 (Qld) s 22(1); Civil Liability Act 1936 (SA) s 41(1); Civil 

Liability Act 2002 (Tas) s 22(1); Wrongs Act 1958 (Vic) s 59(1); Civil Liability Act 2002 (WA) s 5PB(1). 
239 Rizzi (n 204) 183–5. 
240 Civil Liability Act 2002 (NSW) s 5O(2); Civil Liability Act 2003 (Qld) s 22(2); Civil Liability Act 1936 (SA) s 41(2); Civil 

Liability Act 2002 (Tas) s 22(2). 
241 Wrongs Act 1958 (Vic) s 59(2). 
242 Civil Liability Act 2002 (WA) s 5PB(4). 
243 Hope v Hunter and New England Area Health Service [2009] NSWDC 307, [174]–[175] (Levy DCJ) (‘Hope’); see also Gould v 

South Western Sydney Local Health District [2017] NSWDC 67 (Levy DCJ) (‘Gould’). 
244 See, eg, Beh and Diamond (n 39) 4. 
245 Senate Report (n 6) 57. 
246 Milton Diamond and Jameson Garland, ‘Evidence Regarding Cosmetic and Medically Unnecessary Surgery on Infants’ (2014) 

10(1) Journal of Pediatric Urology 2, 2. 
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Despite these criticisms of the literature supporting intervention, it would still be a steep uphill battle to 

demonstrate that the opinions based on the literature are irrational.  

 

However, interventions occurring for purely ‘psychosocial’ reasons could perhaps now or in the future be 

regarded as irrational despite being widely accepted. As concluded by the Senate Report:  

 

There is frequent reference to 'psychosocial' reasons to conduct normalising surgery. To the extent that 

this refers to facilitating parental acceptance and bonding, the child's avoidance of harassment or teasing, 

and the child's body self-image, there is great danger of this being a circular argument that avoids the 

central issues. Those issues include reducing parental anxiety, and ensuring social awareness and 

acceptance of diversity such as intersex. Surgery is unlikely to be an appropriate response to these kinds 

of issues.247  

 

The Senate Report’s conclusion indicates that performing surgery in these circumstances might be irrational 

because the reasons for doing so are based on irrelevant considerations or are otherwise unreasonable.248  

 

4   National Guidelines 

 

Before turning to analyse causation, it is relevant to consider the role that implementation of one of the 

recommendations from the AHRC Report might have on determinations of breach, and in particular, peer 

professional opinion. The AHRC Report recommended that new national guidelines be developed to, inter alia, 

guide clinical practice and specify ‘best practice and treatment protocols.’249 Depending on their form and the 

process by which they are developed, national guidelines like these would perhaps help with identifying and 

evidencing peer professional opinions and their underlying rationality or irrationality. From one perspective, if 

a practitioner acts contrary to the national guidelines, this may make it more difficult for the practitioner to rely 

on the peer professional opinion defence.250 From the other perspective, the AHRC Report suggests that 

practitioners may take some comfort in (and be offered some protection by) the development of national 

guidelines, provided that practitioners comply with them: 

 

 
247 Senate Report (n 6) 74. 
248 Echoing the discussion in Hope (n 234) and Gould (n 234). 
249 AHRC Report (n 10) 12–19. 
250 Though again, it must be noted that an opinion does not have to be universally accepted to be considered widely accepted, and 

the fact that there are differing opinions widely accepted in Australia does not prevent any one or more (or all) of those opinions 

being regarded as widely accepted peer professional opinion.  
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… compliance with the National Guidelines may help protect health practitioners from civil liability. 

For example, under the Civil Liability Act 2002 (NSW) a professional does not incur liability in 

negligence if they act in a manner that is ‘widely accepted in Australia by peer professional opinion as 

competent professional practice’, which can be reflected in clinical guidelines.251    

 

B   Causation  

 

Overall, if it is possible for these cases to be brought under the professional services limb of a medical 

practitioner’s duty, it would be difficult though perhaps not impossible to prove a breach of the standard imposed 

by that duty. In such a case the plaintiff would then be required to prove that the breach (ie, performance of the 

intervention) actually caused the harm complained of in both a factual and legal sense.252 Depending on the 

circumstances of the particular case, it could be difficult to demonstrate that the harm complained of was actually 

caused by that breach.  

 

For example, it might be that a person’s psychiatric harm was actually a consequence of the social sex assignment 

imposed upon them by their family, rather than the medical entrenchment of that assigned sex through 

interventions.  

 

In another circumstance, it might not be possible to show that the breach was a necessary condition of the harm 

if there is evidence to suggest that the harm might have occurred anyway.253 The relevant research into the 

experiences of intersex people suggests that intersex communities ‘often experience very high rates’ of 

psychiatric illness,254 and it could therefore be the case that this is due to factors quite apart from intervention.255

  

It might also be difficult to show that certain physical harm would have been avoided if the intervention were 

not performed. For example, sexual function and fertility potential can be compromised in people with intersex 

variations even before interventions occur.256 It may therefore be hard to prove that such harm was actually 

caused by the intervention.  

 

 
251 AHRC Report (n 10) 106, 132. 
252 Civil Law (Wrongs) Act 2002 (ACT) s 45; Civil Liability Act 2002 (NSW) s 5D; Civil Liability Act 2003 (Qld) s 11; Civil 

Liability Act 1936 (SA) s 34; Civil Liability Act 2002 (Tas) s 13; Wrongs Act 1958 (Vic) s 51; Civil Liability Act 2002 (WA) s 

5C. 
253 Civil Law (Wrongs) Act 2002 (ACT) s 45(1)(a); Civil Liability Act 2002 (NSW) s 5D(1)(a); Civil Liability Act 2003 (Qld) s 

11(1)(a); Civil Liability Act 1936 (SA) s 34(1)(a); Civil Liability Act 2002 (Tas) s 13(1)(a); Wrongs Act 1958 (Vic) s 51(1)(a); 

Civil Liability Act 2002 (WA) s 5C(1)(a). 
254 Jones et al (n 136) 120. 
255 However, it must be noted that many intersex people clearly and emphatically link their diagnoses to interventions. See ibid 

120–1. 
256 Lee et al (n 52) 168. 
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Finally, if the breach is identified as a failure to delay the intervention to a later time (eg, when the child can be 

fully involved in the decision), it could again be difficult to show that the harm would not have materialised but 

for the breach if the evidence suggests the intervention would indeed have been performed at that later time.   

 

As with the analysis of breach, whether causation can be established will depend on the particular facts of each 

individual case.  

 

V    FAILURE TO INFORM 

 

A   Duty and Breach 

 

In Rogers v Whitaker, the High Court confirmed the existence of a duty to inform in Australia.257 That duty first 

has a proactive limb which requires the practitioner to provide information which is material because the 

reasonable person in the patient’s position would be likely to attach significance to it.258 It also has a reactive 

limb which requires the provision of information which is material because the practitioner is or should 

reasonably be aware that the particular patient would attach significance to it.259 Importantly, the peer 

professional opinion defence does not apply to this limb of the duty.260 

 

As discussed by McCallum J in Harris, cases about a patient’s suitability for treatment are probably best dealt 

with as failure to inform matters,261 with the patient’s suitability perhaps being a material fact requiring 

disclosure. This aspect of the principle has application to matters involving interventions on intersex minors.   

 

The duty to inform also has wider application to these cases, as interventions carry a range of material risks and 

there are other material issues which would generally require disclosure to the patient. In the context of medical 

treatment for minors, the duty requires the practitioner to inform the parents (or other legal guardian) who will 

be consenting to the treatment on behalf of the child. If the duty is complied with, then the intersex person whose 

parents provided informed consent would have no claim in negligence (unless the intervention is in fact carried 

out in a negligent manner).262 As put by the Tasmanian Report: ‘[e]ven where the surgery or treatment has led 

to psychological harm or health issues, informed parental authorisation will generally be sufficient for the doctor 

to avoid liability.’263 

 
257 Rogers (n 166). 
258 Ibid [16]. 
259 Ibid. 
260 Civil Liability Act 2002 (NSW) s 5P; Civil Liability Act 2003 (Qld) s 22(5); Civil Liability Act 1936 (SA) s 41(5); Civil Liability 

Act 2002 (Tas) s 22(5); Wrongs Act 1958 (Vic) s 60; Civil Liability Act 2002 (WA) s 5PB(2). 
261 Harris (n 171) [84]. 
262 Tasmanian Report (n 14) 112. 
263 Ibid. 
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However, the academic literature provides some evidence that historically parents have not been adequately 

informed before consenting to the performance of interventions on their child. In 2000, Hazel Beh and Milton 

Diamond asserted that ‘[p]arents have sometimes been deprived of key information’,264 and in fact were actively 

misled in several key respects.265 

  

Beh and Diamond concluded that options about intervention have been conveyed to parents with a ‘false aura of 

urgency’,266 which they say is characterised as medical in nature but in fact ‘is based upon social and 

psychological considerations’.267  

 

Beh and Diamond also found that clinicians had failed ‘to impart complete and accurate information’,268 

including information about the uncertainty of the efficacy of intervention and even the nature of the child’s 

condition itself.269 Consequently, ‘families often knew little about intersex conditions and often unknowingly 

gave their consent to medically unnecessary surgeries.’270 

 

In MC v Aaronson, the plaintiff claimed that doctors did not provide adequate information to the plaintiff’s 

guardian (in this case, a governmental department) before the intervention was performed in the US in 2006. It 

was alleged that the medical team ‘failed to adequately disclose the material risks of gender misassignment, loss 

of sexual function, and sterilisation.’271 There were also accusations that they ‘did not disclose that surgery was 

not medically necessary for [MC’s] health, that it was irreversible, that it could be postponed until the gender 

identity was more certain, and that it could cause significant and permanent injury to [MC].’272 This matter 

ultimately settled, but it nevertheless provides some indication of the matters which can be considered material 

but might not always be disclosed.  

 

It is unknown whether the disclosure of material information to parents is typically up to standard in Australia 

today, though the AHRC Report did acknowledge reports from some people who felt they received inadequate 

information about the nature of the interventions, their necessity, the long-term consequences, and potential 

alternatives.273 In such cases, there is capacity for this limb of the medical practitioner’s duty to compensate the 

 
264 Beh and Diamond (n 39) 43. 
265 Ibid 43–4. 
266 Ibid 43. 
267 Ibid 44. 
268 Ibid 43. 
269 Ibid 43, 47, 57. 
270 Ibid 47, 57. See also Tamar-Mattis (n 185) 85–6. 
271 Lowry (n 8) 336. 
272 Ibid. 
273 AHRC Report (n 10) 64. 
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intersex individual for harm suffered where the material information or material risk relating to that harm was 

not disclosed and the parents would not have given their consent if provided with that information.274    

 

B   Causation 

 

Analysis of causation for breach of this limb of the duty raises many of the same issues as those discussed for 

the professional services limb above. However, there are also additional challenges. In failure to inform cases it 

is necessary to prove that if properly informed, the harmed person would not have suffered the harm that is 

complained of.275   

 

The intersex person must therefore prove that had the practitioner disclosed the information, the parents or 

guardian would not have opted to proceed with the intervention as proposed.276 In these cases the court must be 

satisfied that the parents would either have refused the procedure or chosen to delay the procedure (where the 

evidence shows that the delay would likely lead to the risk not materialising).277 

 

Of particular difficulty here is that even where parents are warned about the risks of intervening, they may 

nonetheless accept those risks and consent to the treatment due to their own fears, biases and expectations about 

the binary nature of sex and gender. Whilst parents almost certainly always have good intentions in making these 

decisions for their children, they are also often motivated by their own desires and societal pressures to have a 

‘normal’ son or daughter.278 These factors might influence parents to opt for interventions despite serious risks 

or limited evidence of successful outcomes.279 For this reason it might be hard to prove that inadequately 

informed parents would have declined interventions even if properly warned, in which case factual causation 

could not be established.   

 

Whilst the parents would not be prevented from giving evidence about what they would have done if properly 

informed,280 any supportive evidence they give on this point would be treated with extreme caution as it would 

be given in hindsight with knowledge and appreciation of the harm which did in fact materialise to their child.281 

 
274 Chappel v Hart (1998) 195 CLR 232, 242 [22]–[23] (McHugh J). See also Aidan Ricciardo, ‘First a Failure to Inform, Then a 

Failure to Listen: Why the Plaintiff’s Evidence About What They Would Have Done Should not be Inadmissible in Failure to 

Inform Cases’ (2020) 26(2) Torts Law Journal 117, 117–18. 
275 Ibid. 
276 Ibid. 
277 Ibid. 
278 Katrina Karkazis, Fixing Sex: Intersex, Medical Authority, and Lived Experience (Duke University Press, 2008) 180. 
279 Lowry (n 8) 339. 
280 This is because the parents’ evidence on this point would not be excluded by the statutory prohibition on the plaintiff’s evidence 

about what they would have done if properly informed: Civil Liability Act 2002 (NSW) s 5(3)(b); Civil Liability Act 2003 (Qld) s 

11(3)(b); Civil Liability Act 2002 (Tas) s 13(3)(b); Civil Liability Act 2002 (WA) s 5C(3)(b). See also Ricciardo (n 274) 129–31. 
281 Ricciardo (n 274) 131; Smith v South Western Sydney Local Health Network [2017] NSWCA 123, [178]–[180] (Gleeson JA, 

Meagher JA and Payne JA agreeing); Lym International Pty Ltd v Marcolongo [2011] NSWCA 303, [229] (Campbell JA, Basten 

JA and Sackar J agreeing). 
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Despite the issues that arise at this stage of the analysis, Beh and Diamond in 2000 were optimistic that properly 

warned parents would be unlikely to consent to interventions except in appropriate cases, stating that  

 

few parents would probably consent to such extensive treatment if physicians reveal that there is no 

scientific evidence supporting the premise on which treatment is based and that the child may ultimately 

reject the treatment and be left worse off for having undergone it.282 

 

But considering that as recently as August 2021 the Royal Australian and New Zealand College of Psychiatrists 

noted that an intersex child’s birth continues to be treated as a ‘psychosocial emergency’ which leads to ‘non-

essential medical interventions from infancy,’283 it appears that Beh and Diamond’s initial optimistic views may 

not have materialised. 

  

Given this situation and the resultant difficulty of proving causation, it is understandable why the Tasmanian 

Report recommended that civil liability for harm caused by interventions ‘should exist regardless of the fact that 

there was parental consent to the intervention at the time it was performed’.284 

 

C   Legitimacy of Consent Processes 

 

The preceding analysis in this Part raises real questions about the legitimacy of the processes by which consent 

for interventions has been obtained. Whilst a critique of those consent processes is not a core focus of this article, 

it would be remiss not to canvas this issue discretely.   

 

The AHRC Report provides a thorough analysis of past and present consent processes, and strongly expresses 

serious concerns in this regard: 

 

In the Commission’s view, where medical interventions were made on people born with variations of 

sex characteristics in the past, the broadly accepted requirements for informed consent under Australian 

domestic law or international human rights law have not always been met. Further, there is a real risk 

that these requirements may not always be met in current practice.285 

 

 
282 Beh and Diamond (n 39) 62. 
283 Royal Australian and New Zealand College of Psychiatrists (n 68) 3. 
284 Tasmanian Report (n 14) 113–14. 
285 AHRC Report (n 10) 64. 
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The AHRC Report also identifies a number of barriers to obtaining informed consent. These barriers might also 

be regarded as deficiencies with consent processes more broadly, and include: 

• the inadequate provision of information (as discussed earlier in this Part); 

• the exclusion of children from discussions concerning decisions for their bodies;  

• the failure to defer non-urgent interventions until personal consent (or refusal) can be provided by the 

intersex person themselves;  

• decision makers feeling pressured to consent and having inadequate time to decide;  

• inadequate referrals to peer support organisations which might provide further and different information 

to decision makers; and  

• a lack of procedures and materials to standardise the provision of information and obtaining of 

consent.286 

 

The AHRC Report recommends that the proposed new national guidelines (discussed above in Part IVA4) 

address these barriers.287 The Report suggests the guidelines be developed through a co-design process involving 

specialists, intersex-led community organisations, and human rights experts.288 It recommends that a key focus 

of those guidelines should be outlining consent processes and the provision of information, along with ‘limiting 

the rationales for medical interventions to that of medical necessity’. 289 

 

Indeed, there are also broader questions about the legitimacy of consent processes. In particular, there are 

questions about whether parental consent alone should be sufficient to authorise non-essential and deferrable 

interventions, given the lifelong impact on the intersex person’s bodily integrity.290 As put by the Royal 

Australian and New Zealand College of Psychiatrists: 

 

The family’s belief regarding the psychosocial impacts of intervention or non-intervention are unlikely 

to be based on medical evidence, and therefore reliance on such beliefs may result in inappropriate 

decisions being made for individuals whose wishes may ultimately prove counter to their families.291 

 

There are also related concerns that courts have not always provided effective oversight of these decisions,292 

noting, for example, the matters discussed in Part II of this article.  

 
286 Ibid 64–5. 
287 Ibid 109. 
288 Ibid. 
289 Ibid. 
290 See generally Senate Report (n 6) 59; AHRC Report (n 10) 41.  
291 Royal Australian and New Zealand College of Psychiatrists, Submission No 26 to the Australian Human Rights Commission, 

Ensuring Health and Bodily Integrity: Towards a Human Rights Approach for People Born with Variations in Sex 

Characteristics, cited in the AHRC Report (n 10) 81. 
292 AHRC Report (n 10) 118–121.  
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In relation to these issues, the AHRC Report recommends that for intersex people who are not themselves 

competent to consent, medical intervention only occur in cases of medical necessity or medical emergency. That 

is, personal consent should be required to perform interventions which are not medically necessary.293 It also 

recommends that independent panels be established to provide more appropriate oversight for decisions about 

interventions on people aged under 18 who have not given personal consent.294       

 

Strikingly, observations about the legitimacy of consent processes have been broadly consistent across all three 

of the major Australian reports in this area: the AHRC, Senate, and Tasmanian Reports. The above 

recommendations from the AHRC Report are also broadly consistent with previous recommendations from the 

other two reports. 

 

VI    CONCLUSION: REFLECTIONS ON THE LIMITATIONS OF  

NEGLIGENCE AND OTHER AVENUES FOR JUSTICE 

 

This article has argued that there are sound reasons for establishing a path to compensation in negligence for 

intersex people who have been subjected to interventions as minors. This is primarily because many of these 

people have suffered harm which they attribute to the way their bodies and identities were dealt with by medical 

practitioners.295   

 

However, the analysis in this article has found that practically, it would likely be very difficult for a person so 

harmed to successfully obtain compensation in negligence. Further, the preceding analysis has been on the basis 

of interventions performed in 2021 (at the time of writing). For those who have been subjected to interventions 

some time ago it is likely to be even more difficult to make out an action in negligence (for example, because 

peer professional opinion was previously more pro-intervention, and because less was understood about the poor 

outcomes associated with interventions in many circumstances). Limitation periods would also exclude many 

harmed persons from now bringing an action.   

 

For these reasons, if parliaments do wish to enable intersex people to seek compensation in circumstances where 

interventions have caused them harm, it is likely that statutory amendments would be required to give this broad 

effect. This was the conclusion reached by the Tasmanian Report, which in fact recommended that the civil 

liability legislation be amended to expressly make provision for these claims.   

 

 
293 Ibid 17–8.  
294 Ibid 19.  
295 Jones et al (n 136) 121. 
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Beyond the practical limits of negligence to provide a remedy in these cases, there are also theoretical limits. 

Stories of lived experience about harm endured by intersex people as a result of childhood interventions are often 

rooted in the trauma associated with the grave interferences with bodily autonomy and bodily integrity that they 

have experienced.296 However, negligence is an imperfect tool to protect bodily autonomy and the robustness of 

a person’s power to self-determine. Even though a medical practitioner’s duty to inform goes some way to 

entrenching these ideals,297 it does not do so entirely. 

  

The tort of battery plays a more direct role in protecting bodily autonomy, but given the low threshold of 

understanding required for a valid consent in trespass, this tort is also unlikely to provide intersex people who 

have suffered intervention-related harm with a remedy if their parents gave consent.298           

 

A more general problem with a civil liability solution to this issue is that it is reactionary rather than proactive.299 

It might provide a possibility of compensation for those already harmed, but it does not directly prevent that 

harm from occurring to others. Though civil liability can have a deterrent effect,300 it can also ‘be a poor vehicle 

for developing medical standards of care, possibly leading to practices that are faulty or costly, or causing doctors 

to override their good judgment due to the fear of liability’.301   

 

Criminal liability acts as a more direct deterrent, but it might attract similar criticism. Despite this, the Tasmanian 

Report recommended amendment to the criminal law to make unnecessary medical intervention to change the 

sex characteristics of children a crime.302  

 

Other proactive regulatory options include the development of national guidelines and oversight of decisions by 

independent panels, as proposed by the AHRC Report.303  

 

Another potential avenue to prevent the harm (rather than just respond to it) is the implementation of the Senate 

Report’s recommendation that all proposed interventions for intersex children require court or tribunal 

authorisation.304 This could involve a broader application of the existing Special Medical Procedure principle, 

which might require decisions like Re Carla to be revisited.305  

 

 
296 Ibid 120–1; AHRC Report (n 10) 38–42. 
297 See Review of the Law of Negligence (Final Report, September 2002) 113. 
298 Rogers (n 166) 590 (Mason CJ, Brennan, Dawson, Toohey and McHugh JJ); Madden, McIlwraith and Madden (n 168) 17. 
299 Tasmanian Report (n 14) 113. 
300 Ibid. 
301 Tamar-Mattis (n 185) 81. 
302 Tasmanian Report (n 14) 111–12, 
303 AHRC Report (n 10) 12–15. 
304 Senate Report (n 6) 92, recommendation 5. 
305 Re Carla (n 7).  
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However, any requirement for court or tribunal oversight might be criticised for being unnecessarily expensive, 

stressful, and at times counterproductive for those involved.306 The delays associated with litigation can also be 

problematic, particularly in cases where the proposed intervention is required with some urgency (eg, because 

without the intervention the child’s health or life may be at risk). 307 It is notable that in some cases concerning 

proposed interventions for intersex minors, judges have expressed that these matters should not be dealt with by 

the courts. For example, in Re Sean and Russell, Murphy J said that:  

 

[T]he law should tread very lightly in seeking to intrude in, or impose itself upon, those decisions. It 

would in my respectful view be sad indeed if the courtroom was to replace a caring, holistic environment 

within which approach by parents and doctors alike could deal with the (admittedly extremely difficult) 

medical and other decisions that need to be made.308   

 

Justice Murphy then went on to state that the family environment is the preferable decision-making forum 

because it ‘allows the proper consideration of, and attention to, all of the attendant emotional and psychological 

ramifications for all concerned’.309 However, such an environment does not necessarily ensure that decisions are 

made in the intersex child’s best interests. 

 

This article has focussed on the potential for negligence to provide a remedy to intersex people who have suffered 

harm as a consequence of interventions performed upon them as minors. Unlike the Tasmanian Report, the 

Senate Report, and the AHRC Report, it does not provide recommendations for future regulation. However, the 

recommendations in those reports make it clear that any path forward would ideally be scaffolded across various 

areas of law and targeted to achieve the various objectives. These objectives include both the proactive 

prevention of unnecessary interventions and the reactive pathway to remedies for those already harmed as a 

result of such interventions. In Australia, the law of negligence arguably has a role to play in this scaffolded 

approach, but it is presently ill-equipped to have any great impact in its current state.  

 

 
306 Senate Report (n 6) 95; AHRC Report (n 10) 120. 
307 AHRC Report (n 10) 124. Some of these criticisms might also be applicable to the independent panels recommended by the 

AHRC Report.  
308 Re Sean and Russell (n 111) [91].  
309 Ibid [92].  


