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Background 
I am a senior lecture at the University of Western Australia in the law School and an 
Honorary Research Fellow at the Centre for Muslim States and Societies. My area of research 
expertise is the intersection of state and religion with a particular interest in minority groups 
including minority religions and children. My book State and Religion: The Australian Story, 
published in 2018, examines the history of the Australian state-religion relationship.  I have 
published extensively on topics relevant to the Law Reform Commission of Western 
Australia’s Review of the Equality Opportunity Act. A full list of my publications is available 
here:  https://research-repository.uwa.edu.au/en/persons/renae-barker/publications/  

Religious or Political Conviction  
6. Should the protections for religious or political conviction be defined or clarified?  

The meaning of religion is currently defined in Australia by reference to the High Court 
decision in The Church of the New Faith v Commissioner of Pay-roll Tax (Vic) (the 
Scientology case).1 While the definition has served Australia relatively well it is now dated 
and there are aspects of the decision which are problematic. In a more recent United 
Kingdom decision (2014) Lord Toulson considered the definition from the Scientology case 
concluding that religion is: 

a spiritual or non-secular belief system held by a group of adherents, which claims 
to explain mankind’s place in the universe and relationship with the infinite, and to 
teach its adherents how they are to live their lives in conformity with the spiritual 
understanding associated with the belief system.2 

 

Most notably he rejected the use of the term ‘supernatural ‘because it is a loaded word which 
can carry a variety of connotations.’3 

I have attached a draft of my chapter on the definition of religion and the legacy of The 
Scientology Case. Please note this is not for public distribution as it is pre-publication.  The 
chapter should be cited as: 

Renae Barker, Church of the New Faith v Commissioner of Pay-roll Tax: Defining 
Religion for the World? In Renae Barker, Paul Babie and Neil Foster (eds) Law and 
Religion in the Commonwealth: The Evolution of Case Law (Hart, 2022) forthcoming  

Given the definition of religion from the Scientology case is, arguably, outdated a definition 
of religion in any revised version of the Equal Opportunity Act 1984 (WA) should not be 
based upon it. If it is felt necessary for a definition of religion to be included it should be 

                                                           
1 The Church of the New Faith v Commissioner of Pay-roll Tax (Vic) (1983) 154 CLR 120.  
2 R (Hodkin and another) v Registrar General of Births, Deaths and Marriages [2014] 1 All ER 737, 752. 
3 Ibid. 

https://research-repository.uwa.edu.au/en/persons/renae-barker/publications/


inclusive, not exclusive, and only aid to clarify those matters of contention, such as that 
indigenous spirituality is intended to be covered as is not having a religious belief or 
engaging in a religious activity. 

 

7. Should the protections for religious or political conviction expressly include religious and 
political beliefs and activities?  

The wording ‘religious or political conviction’ should be changed to religious or political 
belief or activity’ or ‘religious or political belief or practice’ this wording is better understood 
and more consistent with international law.  

 

8. Should the protections for religious or political conviction expressly include religious 
appearance or dress?  

This would be adequately covered by the phrase ‘religious or political belief or 
activity/practice.’  

9. Should the protections for religious or political conviction be extended to relatives or 
associates of a protected person by the Ground?  

Yes, this is particularly important for children.  

 

10. Should the protections for religious or political conviction be extended to all areas 
covered by the Act? 

Religion permeates all aspects of a person’s life as highlighted by Latham CJ in Adelaide 

Company of Jehovah’s Witnesses Inc v Commonwealth; 

almost any matter may become an element in religious belief or religious conduct.  

The wearing of particular clothes, the eating or the non-eating of meat or other foods, 

the observance of ceremonies, not only in religious worship, but in the everyday life 

of the individual - all of these may become part of religion.4  

This protections should therefore be extended to all areas covered by the Equal Opportunity 
Act 1984 (WA).  

Education 
29. Should the area of education be extended to provide for prohibitions of the educational 
institution to refuse students to carry out their religious practices during school hours? 

The need for this clarification in the law is highlighted by Arora v Melton Christian College.5 
In that case the applicant, on behalf of his son, sought to overturn Melton Christian College’s 

                                                           
4 Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116, 124 (Latham CJ).  
5 [2017] VCAT 1517.  



decision not to allow Sikh boys to wear a head covering known as a patka. The school had an 
explicit policy requiring that “boys have short hair and that students may not wear any head 
coverings related to a non-Christian faith.”6 While Melton Christin college is a Christian 
school, they proudly proclaim that that accept children of all faiths “as long as they don’t 
wear clothing that promotes other religions”. The College’s stated reason for its stance was it 
doesn’t “want children standing out as different”. In effect the school wanted to be able to 
proclaim their tolerance while at the same time actively discriminating against and limiting 
the freedom of religion of children of other faiths.7  A Western Australian example of this 
type of behaviour by a school can be seen in the treatment of a Hindu school girl by 
Aranmore Catholic College.8  

My paper Children in Schools: The Battle Ground of Religious Belief (attached) articulates 
the role schools play in mediating the religious beliefs and practices of children. As I outline 
in that paper Australia has not settled on whether we will take the approach of creating a 
‘neutral’ school environment by excluding religion or by embracing all religions and their 
practice by students and teachers alike. I argue Australia should adopt the latter approach.  
Anti-discrimination law have an important role to play in achieving that aim.  

Religious bodies 
 

72. Should the scope of the exception contained in section 72(a)-(c) of the Act (exception for 
religious personnel) be amended, and if so, how?  

No. While there may be strong arguments that some religious beliefs and practices about who 
can and cannot lead religious communities is out of step with modern expectations about 
equality reform in this area should come from within religions themselves and not be 
imposed externally by the law.  For the law to directly interfere in the selection, appointment, 
training etc. of religious leaders would be a gross interference in freedom of religion and 
would involve an impermissible level of state control and interference in the affairs of 
religious communities.  

73. Should the exception contained in section 72(d) of the Act (exception for religious 
bodies) be removed or retained?  & 74. Should the scope of the exception contained in 
section 72(d) of the Act (exception for religious bodies) be amended, and if so, how? 

Religious exemption or balancing clauses9 are an important part of Australia’s protection of 
freedom of religion. Freedom of religion is weakly protected in Australia via a patchwork of 
constitutional provisions, state and federal anti-discrimination law, common law rights and 
state based rights charters. While anti-discrimination provisions and freedom of religion are 

                                                           
6 Ibid [7].  
7 Renae Barker, ‘School uniform policies need to accommodate students’ cultural practices’ (27 July 2017) The 
Conversation (online) https://theconversation.com/schooluniform-policies-need-to-accommodate-students-
cultural-practices-81548.  
8 Bathany Hiatt, ‘Aranmore Catholic College Hindu nose pin ban may breach anti-discrimination laws’ (15 
February 2019) The West Australian (online) https://thewest.com.au/news/wa/aranmore-catholic-college-hindu-
nose-pin-ban-may-breach-anti-discrimination-laws-ng-b881104574z  
9 Foster, N. (2016) Freedom of Religion and Balancing Clauses in Discrimination Legislation. Oxford Journal of 
Law and Religion 5(3) 385 – 430. 

https://theconversation.com/schooluniform-policies-need-to-accommodate-students-cultural-practices-81548
https://theconversation.com/schooluniform-policies-need-to-accommodate-students-cultural-practices-81548
https://thewest.com.au/news/wa/aranmore-catholic-college-hindu-nose-pin-ban-may-breach-anti-discrimination-laws-ng-b881104574z
https://thewest.com.au/news/wa/aranmore-catholic-college-hindu-nose-pin-ban-may-breach-anti-discrimination-laws-ng-b881104574z


not the same thing10 without a state based human rights charter or federal bill or charter of 
rights anti-discrimination laws, such as those contained in the Equal Opportunity Act 1984 
(WA), are forced to do the heavy lifting in terms of protecting freedom of religion.  

While the current exemption / balancing clause in section 72(d) is arguably too wide 
restricting it by imposing an ‘inherent requirement’ test is also problematic.  Who determined 
whether or not a particular instance of discrimination is an ‘inherent requirement’? This is a 
task which secular courts unsuited for. Minority faiths and small sects or denominations 
within larger faiths are most at risk of having the nuances of their beliefs misunderstood by 
the courts. Further the application of such a test would necessitate an unseemly battle of 
experts as the court try to decide if a particular faith group has got their own religion right. 

As I have argued in my paper Religions should be required to be transparent in their use of 
exemptions in anti-discrimination laws11 (attached) the solution to this dilemma is to permit 
religious bodies to continue to use these exemptions / balancing clauses but require them to 
do so in a consistent and transparent way.  

Educational Institutions Established for Religious Purposes 
 

75. Should the exception contained in section 73(1)-(2) of the Act (exception for educational 
institutions established for religious purposes re employment) be retained or removed?  / 76. 
If the exception contained in section 73(1)-(2) of the Act is retained, should it be narrowed 
and if so, how?/ 77. If the exception contained in section 73(1)-(2) of the Act is narrowed, 
should it be narrowed such that it only operates in relation to the employment of specific 
categories of employees or relates to only some of the Grounds? / 78. Should religious 
educational organisations be required to maintain a publicly available policy outlining their 
positions in relation to the employment of staff?  

 

See my answer to questions 73 and 74 above.  As with religious bodies, religious educational 
institutions should be required to be transparent in their use of exemption / balancing clauses.  
Reform of the Equal Opportunity Act 1984 (WA) should be in line with Recommendation 5 
from the Religious Freedom Review.   

 

79. Should the exception contained in section 73(3) of the Act (exception for educational 
institutions established for religious purposes re provision of education) be retained or 
removed?  / 80. If the exception contained in section 73(3) of the Act is retained, should it be 
narrowed and if so, how? 

Children are more vulnerable than adults.  While transparency provisions may ameliorate the 
impact of exemption / balancing clauses on adults this will be less effective on children. 
                                                           
10 Aroney, N. (2019) Religious Discrimination and Religious Freedom: An Evaluation of the Exposure Draft of 
the Australian Religious Discrimination Bill 2019. http://dx.doi.org/10.2139/ssrn.3455089  
11 Renae Barker, ‘Religions should be required to be transparent in their use of exemptions in anti-discrimination 
laws’ (2019) 44(3) Alternative Law Journal 191 – 106; see also Renae Barker, ‘Transparency is the way forward 
for religious exemptions to anti-discrimination laws’ (15 October 2018) ABC Religion & Ethics (online) 
https://www.abc.net.au/religion/transparency-is-the-way-forward-for-religious-exemptions/10379256  

https://dx.doi.org/10.2139/ssrn.3455089
https://www.abc.net.au/religion/transparency-is-the-way-forward-for-religious-exemptions/10379256


Section 73(3) should be narrowed such that it only applies to sex, in order to permit single 
sex schools, and religion, to permit schools to discriminate in selection of students in favour 
of co-religionists.  
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