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Introduction 

 

Though not all transgender people wish for medical treatment to affirm their gender, for those who do, 

there are several ‘stages’ of treatment which might be appropriate. The first stage, which is only effective 

for children and young people who have yet to go through the puberty of their sex assigned at birth, is the 

administration of hormone treatment to suppress puberty. The second stage is the administration of 

hormones which align with the person’s gender identity, and the third stage includes any surgical 

treatment aimed at affirming the person’s gender. In December 2020, the Divisional Court made a 

declaration in Bell v The Tavistock and Portman NHS Foundation Trust1 which made significant changes 

to the practice of prescribing puberty blockers (PBs) to minors experiencing gender dysphoria, a condition 

where the person’s sex assigned at birth does not match with their gender identity. In September 2021, 

the Court of Appeal allowed an appeal against the declaration and found that the claim for judicial review 

should have been dismissed (the Bell appeal).2 

 

This case concerns treatment at the Tavistock and Portman NHS Foundation Trust’s Gender Identity 

Development Service (GIDS) and two NHS Trusts which GIDS made referrals to. Prior to the Divisional 

Court’s decision, though GIDS required parental consent to administer PBs,3 it relied on consent from the 

child or young person themselves for legal authority to provide treatment.4 The Divisional Court identified 

the issue at first instance as whether such children and young people could actually give that consent ‘in 

the legal sense’.5 Subsequent to the Divisional Court’s decision in Bell, but before the Bell appeal, 

judgment was handed down in AB v CD and others (AB).6 In AB the key issue was whether parents and 

guardians retained the capacity to consent to PB treatment for their children.7 Though the AB decision 

was not challenged in the Bell appeal, it is discussed in this case note because it forms part of the 

broader chronology of this litigation. It also provides valuable clarification on the law relating to parental 

consent and treatments which require court approval. 
 

Questions about whether, and in what circumstances, minors and their parents can consent to gender 

affirming treatment (including PBs) have been extensively litigated in Australian courts over the past two 

decades.8 However, prior to Bell, these issues had not previously been the subject of litigation in the 

United Kingdom. 

 

 
* LLM, LLB (Hons), BA, GradDipLegPrac. Lecturer, Law School, The University of Western Australia. 
1 [2020] EWHC 3274 (the Divisional Court’s decision in Bell). 
2 [2021] EWCA Civ 1363 (the Bell appeal). 
3 The Divisional Court’s decision in Bell at [47]. 
4 Ibid at [5]. 
5 Ibid at [6]. 
6 [2021] EWHC 74 (AB). 
7 AB at [34]–[35]. 
8 See, for example, Re Alex (2004) 180 FLR 89; Re Jamie (2012) 257 FLR 41; Re Jamie (2013) 278 FLR 155; Re Kelvin 

(2017) 57 Fam LR 503. 
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Facts 

 

Prior to 2011, GIDS only prescribed PBs to people aged 16 or over.9 In 2011, GIDS began prescribing 

PBs to those under 16 where it was deemed clinically appropriate and the child was assessed as Gillick 

competent to consent to the treatment.10 Bell was brought as a claim for judicial review of that practice of 

prescribing PBs to minors. The first claimant, Ms Bell, was assigned female at birth and commenced PBs 

at 16 years of age.11 To transition her bodily features to align with her then-perceived male gender 

identity, she later obtained stage 2 medical treatment from age 17 and then stage 3 surgery at 20 years. 

She has since de-transitioned, identifies as female, and wishes she had not pursued this course of 

treatment.12 The second claimant, Mrs A, was the mother of a 15–year-old child who had expressed signs 

of gender dysphoria. Mrs A was worried that her child would be referred to GIDS and prescribed PBs 

(however, the child had not been so referred and would not have been eligible for treatment at GIDS due 

to the lack of parental consent).13 The court therefore described Mrs A’s interest as ‘largely theoretical’.14
 

 

The Divisional Court’s Decision in Bell 

 

In the Divisional Court, the claimants argued that people under 18 are not competent to consent to PBs, 

and that in any case the information provided by GIDS was insufficient to enable minors to give informed 

consent.15 The court distilled the sole legal issue to ‘the circumstances in which a child or young person 

may be competent to give valid consent to [PB] treatment in law and the process by which consent to the 

treatment is obtained’.16 The defendant argued that minors, including children under 16 years, could be 

Gillick competent to consent to PBs. They submitted that GIDS provided information tailored to the age 

and maturity of each individual, and that if minors were not initially Gillick competent, GIDS would work 

with them over time to see if their maturity and understanding developed so that they could become 

competent to consent.17
 

 

The court did not declare that the GIDS policies or practices (nor those of the Trusts’) concerning 

prescribing PBs to minors were unlawful. However, the court said that PBs should be described as 

‘experimental treatment’ due to ‘real uncertainty’ about the consequences of the treatment, ‘limited 

evidence’ about its efficacy, and real questions about what PBs seek to achieve.18 The court affirmed that 

assessments of Gillick competence are necessarily individual, depending on the nature of the treatment 

and the person’s individual characteristics.19 However, the court also considered that it was still possible 

for courts to ‘draw some lines.’20 Ultimately, the court said that it was ‘highly unlikely’ that children aged 13 

or under could achieve competency to consent to PBs. For children aged 14 or 15, the court found it 

‘doubtful’ that Gillick competence could be achieved. There is a statutory presumption of capacity for 

 
9 The Divisional Court’s decision in Bell at [22]. 
10 Ibid at [22]–[36], referring to the meaning of competence identified in Gillick v West Norfolk and Wisbech Health Authority 

[1986] AC 112 (Gillick). 
11 The Divisional Court noted (at [78]) that there was some dispute over the first claimant’s version of events, but that it was 

not necessary to resolve any factual dispute because the case was brought as a claim for judicial review of the GIDS 
policy, ‘not a tort action relating to the specific facts surrounding the first claimant's treatment’. 

12 The Divisional Court’s decision in Bell at [79]. 
13 Ibid at [89] 
14 Ibid. 
15 Ibid at [7]. 
16 Ibid at [9]. 
17 Ibid at [98]. 
18 Ibid at [134]. 
19 Ibid at [126], citing Re S (A Child) (Child Parent: Adoption Consent) [2019] 2 Fam 177 at [60]. 
20 The Divisional Court’s decision in Bell at [127]. 
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minors aged over 16,21 but even still the court cautioned that judicial oversight may be appropriate before 

administering PBs to young people aged 16 or 17.22
 

 

The court’s decision differed materially from the previous practice of prescribing PBs to minors because, 

in the court’s view, competence to consent to PBs required an understanding not only of the implications 

of taking PBs, but also the implications of progressing to stage 2 treatment. Stage 2 refers to the 

administration of hormones which align with the person’s gender identity, causing their body to 

‘masculinise’ or ‘feminise’ in ways which are largely irreversible.23 Although the defendant and the NHS 

Trusts argued that stage 1 (PB) treatment was entirely separate from stage 2, and that a minor only 

needs to understand the implications of stage 1 to be Gillick competent, the court viewed them as ‘two 

stages of one clinical pathway’, in that ‘once on that pathway it is extremely rare for a child to get off it’.24 

The court said that the evidence established that the vast majority of minors who take PBs later go on to 

stage 2 treatment, such that conceptualising them as separate ‘does not reflect the reality’.25
 

 

Accordingly, the court declared that in order to achieve Gillick competence to consent to PBs, a minor 

would need to understand, retain, and weigh up the immediate physical and psychological consequences 

of PBs; that the vast majority of people who take PBs continue on to stage 2 treatment; that they might 

also progress from stage 2 treatment to stage 3 surgeries; that stage 2 treatment can lead to a loss of 

fertility and impacts on sexual function; the ways in which this treatment pathway can affect their future 

relationships; and that there is a ‘highly uncertain’ evidence base for PB treatment, which has unknown 

consequences.26  
 

The experimental nature of PBs, along with the potentially irreversible consequences of progressing to 

stage 2 treatment, also contributed to the court's finding that judicial oversight may be appropriate in the 

case of a consenting minor aged over 16.27
 

 

AB Decision 

 

Following the Divisional Court’s decision in Bell, a question arose about whether PBs could be prescribed 

on the basis of parental consent alone. This issue was not explored in the Divisional Court’s decision in 

Bell because although parental consent had always been required according to previous practice, it was 

the consent of the purportedly Gillick competent minor which was relied on for legal authority to provide 

treatment.28  
 

The applicant, AB, sought a declaration that she and CD have the ability to consent to PBs on behalf of 

their 15 year old child, XY.29 XY commenced PBs in 2019, and was due for her next prescription in April 

2021.30 All parties agreed that stopping PBs would have significant consequences for XY, as it would 

cause her masculine puberty to recommence. Justice Lieven, who was also a member of the Divisional 

 
21 Family Law Reform Act 1969, s 8. 
22 The Divisional Court’s decision in Bell at [146]–[148]. 
23 Ibid at [68]. 
24 Ibid at [136]. 
25 Ibid. 
26 Ibid at [138]. 
27 Ibid at [148], [152]. 
28 AB at [6]. 
29 Ibid at [1]. 
30 Ibid at [19]. 
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Court presiding over Bell at first instance, noted that it was clear that XY would find this ‘deeply 

distressing’.31
 

 

The matter was distilled to two legal issues. First, whether parents retain the legal ability to consent to PB 

treatment, and second, whether PB treatment falls into a ‘special category’ of treatment which demands 

an application to the court for approval either as a legal requirement or a matter of good practice.32  
 

On the first issue, Lieven J identified the main question as whether parents continue to have a right to 

consent even where their child is Gillick competent to make the relevant treatment decision. That is, do 

parents have a ‘concurrent right to consent’, or are parental rights displaced once a child becomes 

competent?33 Referring to past decisions on the scope of parental consent, and paying particular attention 

to Lord Scarman's judgment in Gillick,34 Lieven J ultimately found that parents' ability to consent does not 

disappear once a minor becomes Gillick competent to make the specific decision.35 Whilst a parent 

cannot use that ability to 'trump' a Gillick competent minor’s decision, parental consent can be relied on 

for legal authority to treat where the child does not object to their parent giving consent on their behalf, or 

where the minor does not make a decision (eg, because they are unconscious, or because they decline to 

make a decision to either consent or refuse treatment).36 In AB, XY’s competence had not been 

reassessed in the wake of the Divisional Court’s decision in Bell, but she had not objected to her parents 

consenting to PBs on her behalf. Therefore, Lieven J found that if she was Gillick competent, clinicians 

could rely on the consent given by her parents. Alternatively, if she was not competent, her parents could 

of course also then consent on her behalf. Therefore, ‘whether or not XY is Gillick competent to make the 

decision about PBs, her parents retain the parental right to consent to that treatment.’37
 

 

On the second issue, Lieven J decided that PBs do not fall within a special category of treatment which 

demands court approval.38 An analysis of the authorities revealed that the only case where such a legal 

requirement was imposed in relation to treatment of a minor where both parents consented is Re D,39 

where the proposed treatment was ‘non-therapeutic’ sterilisation of an 11 year old.40 No such requirement 

has been imposed even for decisions which would lead to the child’s death.41 Justice Lieven described 

the parental decision to consent to PBs as ‘very great’, but said that it is ‘no more enormous than 

consenting to a child being allowed to die.’42  
 

Justice Lieven expressly stated that nothing in the AB decision is ‘intended to depart, to even the smallest 

extent, from anything that was said in [the Divisional Court’s decision in] Bell.’43 The key difference Lieven 

J identified between parents and minors is that parents are generally able to understand and weigh those 

matters that the Divisional Court in Bell thought children could usually not.44 Accordingly, XY’s parents 

could consent to PBs on her behalf without the need for court approval.  

 

 
31 Ibid at [31]. 
32 Ibid at [34] –[35]. 
33 Ibid at [49], [68]. 
34 Ibid at [52]–[67]. 
35 Ibid at [68]. 
36 Ibid at [68]–[69]. 
37 Ibid at [69]. 
38 Ibid at [121]. 
39 Re D (A Minor) (Wardship Sterilisation) [1976] 1 All ER 32. 
40 AB at [116]. 
41 Ibid at [121], citing NHS Trust v Y (Intensive Care Society Intervening) [2019] AC 978. 
42 AB at [121]. 
43 Ibid at [9]. 
44 Ibid at [120]. 
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Bell Appeal  

 

In a single judgment, the Court of Appeal identified the only real question as ‘whether the Divisional Court, 

not having held that [GIDS’] (and the Trusts') policies and practices were unlawful, was right to make the 

declaration and give the guidance it did.’45 Ultimately, the court allowed the appeal and set aside the 

declaration as to the matters which a child would need to understand, retain, and weigh up to be 

competent to consent to PBs.46 The court also decided that it was inappropriate for the Divisional Court to 

have provided guidance about the likelihood of children being Gillick competent to consent to PBs based 

on their age.47 

 

In relation to the declaration, the Court of Appeal first noted that the declaration was made in the context 

of a failed judicial review challenge and that no example of a declaration being granted in such 

circumstances had been brought to the court’s attention.48 The Court of Appeal found that the declaration 

implied findings which should not be determined in judicial review proceedings, including matters of 

disputed fact, expert evidence and medical opinion.49  

 

In arguing that the declaration was appropriate, counsel for the claimants pointed to Lord Scarman’s 

judgment in Gillick, which set out that doctors providing contraceptive treatment should satisfy themselves 

that the child patient understood what was involved, and the moral and family questions – in particular, 

the child’s relationship with their parents, the emotional impact of pregnancy and termination, the health 

risks associated with sexual intercourse, and the risks which were not eliminated by contraception.50 

However, the Court of Appeal found that those factors were areas for evaluation, rather than a ‘conclusory 

statement of fact or medical opinion.’51 The Court of Appeal said that the Divisional Court’s declaration 

stated certain facts – which are ‘controversial and capable of change’ – as law.52  

 

Most importantly, the Court of Appeal noted that the ratio decidendi of Gillick was that it is for doctors, not 

judges, to determine whether a child is competent to consent to treatment.53 The factors expressed in 

Gillick were not set out in a declaration, they were not prescriptive, and the judgment recognised that it 

was for doctors to satisfy themselves of competence ‘in their own way.’54 Drawing on Lord Scarman’s 

judgment in Gillick, the Court of Appeal emphasised that it is a question of fact whether a child is 

competent to consent to treatment, and that it was therefore inappropriate for the Divisional Court to turn 

its observations into a declaration.55  

 

In relation to the guidance, the Court of Appeal found that the Divisional Court was not deciding any 

specific case and was neither in any position to set out when an application to the court would be 

necessary, nor to make age-based generalisations about who would be likely to understand matters 

 
45 Bell appeal at [59]. 
46 Ibid at [91]. 
47 Ibid. 
48 Ibid at [69]. 
49 Ibid at [65], [72]. 
50 Ibid at [73], citing Gillick at 189. 
51 Bell appeal at [74]. 
52 Ibid at [80]. 
53 Ibid at [76]. 
54 Ibid at [80]. 
55 Ibid at [74], [80]–[81], citing Gillick at 188–189. 
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relevant to PB treatment.56 By providing guidance on these issues outside of a factual context which 

required their determination, the Divisional Court risked enunciating propositions ‘without full appreciation 

of the implications that these will have in practice’.57 The Court of Appeal also noted that the guidance 

was not consistent with Lord Scarman’s observations in Gillick that capacity must not be determined by 

reference to any ‘judicially fixed age limit’, and that courts should not set out ‘rigid demarcations’ in this 

regard.58  

 

Although the Court of Appeal set aside the declaration and held that it was inappropriate for the Divisional 

Court to provide the guidance that it did, the Court of Appeal did agree with aspects of Justice Lieven's 

decision in AB. Specifically, the Court of Appeal agreed that parents could consent to PBs on behalf of 

their child,59 and that PB treatment was not in a special category of treatment which required court 

sanction in every instance.60 

 

Analysis 

 

The effect of the Divisional Court’s decision in Bell was that it became significantly more difficult for trans 

minors to access treatment.61 Indeed, it was already difficult – as the Divisional Court noted, the waiting 

time for a first appointment at GIDS was between 22–26 months, and even after that waiting period the 

patient would typically be in consultation with GIDS for another 6 months or longer before being 

prescribed PBs or other gender affirming treatment.62 Further, GIDS has always required parental consent 

before referring children for PBs or other gender affirming treatment – support which many trans minors 

do not enjoy.63 

 

The decision in AB provided a pathway for trans minors to access PBs without court approval, and was a 

welcome clarification following the uncertain situation created by the Divisional Court’s decision in Bell. 

However, the increased reliance on parental consent was itself problematic in a context where some 

parents might, although with good intentions, withhold their consent for any number of ideological reasons 

which are unrelated to the child’s best interests.64 

 

The Bell appeal arrives at a sensible and measured outcome which acknowledges that the Divisional 

Court was not in a good position to be determining the issues of fact which were implied in its declaration 

and guidance. Perhaps the most questionable such finding was the Divisional Court’s classification of 

stage 1 and 2 treatment as ‘two stages of one clinical pathway’.65 This finding essentially required minors 

to be competent to consent to the much more serious and largely irreversible consequences of gender  

 
56 Bell appeal at [85].  
57 Ibid at [77], [85], quoting R (Burke) v General Medical Council [2005] EWCA Civ 1003 at [21]. 
58 Bell appeal at [88], quoting Gillick at 186–188. 
59 Bell appeal at [48], [51]. 
60 Ibid at [48]. 
61 B Jackson, 'Bell v Tavistock and the Implications for Trans Children' (2020) Family Law Week; B Jackson, 'Bell v 

Tavistock and the Implications for Trans Children, Part 2: the Law after AB v CD and others' (2021) Family Law Week. 
62 The Divisional Court’s decision in Bell at [17]. 
63 B A Clark, S K Marshall and E M Saewyc, 'Hormone Therapy Decision-Making Processes: Transgender Youth and 

Parents' (2020) 79 Journal of Adolescence 136 at 140. 
64 Although GIDS had always required consent from the child and their parents, consent from a Gillick competent child is 

itself sufficient legal authority to commence medical treatment. Prior to the Divisional Court’s decision in Bell, GIDS had 
relied on the child’s consent for that legal authority. Following AB, parental consent came to be relied on in place of the 
child’s consent.    

65 The Divisional Court’s decision in Bell at [136]. 
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affirming hormones in order to be competent to consent to PB treatment. The Divisional Court did not cite 

any authority which supports grouping separate but related treatments in this way. As the Divisional Court 

itself noted, the commencement of stages 1 and 2 are often separated by a number of years.66 This 

timeline makes it difficult to agree with the classification of the stages as being inexorably conjoined. As 

put by other commentators, the Divisional Court’s decision was ‘akin to requiring a patient to be fully 

informed of the risks posed by open heart surgery before taking oral medication for a progressive heart 

condition’.67 The Divisional Court considered the stages to be one pathway because it found that 

‘practically all’ minors who commence PBs eventually go on to stage 2 treatment.68 Later in the judgment, 

the Divisional Court hypothesised that PB treatment may be supporting the persistence of gender 

dysphoria where it is ‘at least possible’ that without treatment, it would resolve itself.69 This gives the 

impression that the Divisional Court grouped the stages together because of a perception that taking PBs 

caused or upheld, at least in some cases, the desire to undergo stage 2 treatment. Of course, an 

alternative explanation is simply that the screening processes at GIDS were working as intended, in that 

practically all minors who commenced PBs were appropriate candidates for such treatment, making it 

unsurprising that they later continued on to stage 2 treatment. Indeed, as put by the Court of Appeal, 

whatever the reason, the reality is that the judicial review proceedings ‘did not provide a forum for the 

resolution of contested issues of fact, causation and clinical judgement’ such as these.70 

 

Though it was not appropriate to engage in such speculation in the judicial review proceedings, the reality 

is that clinicians, academics, and society will need to continue to question the significance of the 

experiences of those who, like Ms Bell, later come to regret the treatment they receive. On one view, Ms 

Bell’s situation might be thought of as evidence that selection and screening processes might not always 

operate as intended, and that there have been instances where the screening at GIDS was insufficient. If 

this view is taken, then the solution is to improve those processes, not to make it more difficult for minors 

to consent to PBs. On another view, gender dysphoria is inherently challenging for clinicians to 

understand and treat, and despite impeccable compliance with appropriate processes, some individuals 

will come to regret the treatment that they sought out. This is a much more difficult position as it suggests 

that cases like Ms Bell’s are, perhaps, tragically inevitable despite all reasonable precautions being taken. 

Yet still, it is arguably no solution to raise the bar for competence (as the Divisional Court’s decision did), 

as this indiscriminately makes it more difficult for minors to access treatment which many find to be deeply 

and profoundly beneficial.71 

 

The Bell appeal, like Gillick, may be said to lay great responsibilities on the medical profession to 

determine when it is appropriate to provide treatment to a minor. However, as Lord Fraser said in Gillick, it 

is a ‘learned and highly trained profession regulated by statute and governed by a strict ethical code 

which is vigorously enforced.’72 It follows that it is appropriate for this responsibility to sit with the medical 

profession and not with the courts.  

 

 

 
66 Ibid at [30]. 
67 R Limb and M King, 'Bell v Tavistock and Portman NHS Foundation Trust: Considering the Potential Impact on Children’s 

Consent to all Medical Treatment?' (2020) BMJ Journal of Medical Ethics Blog. 
68 The Divisional Court’s decision in Bell at [56]. 
69 Ibid at [75]–[77], though the court did note that this matter should be ‘treated with some caution’.  
70 Bell appeal at [64]. 
71 The Divisional Court’s decision in Bell at [84]–[88]. 
72 Gillick at 191. 
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Conclusion 
 

The Court of Appeal’s decision to set aside the Divisional Court’s declaration and dismiss its guidance is 

based on the clear and accepted principles about the restrained role of courts in judicial review 

proceedings, and the primary role of treating clinicians in determining Gillick competence. The Divisional 

Court’s decision in Bell made it considerably more difficult for minors to access PB treatment. As identified 

in the Divisional Court’s decision, this treatment ‘goes to the heart of an individual's identity’.73 It therefore 

goes without saying that many young people and their families would have been invested in, and are 

affected by, the outcome of the Bell appeal. 

 

The decision in AB also has broad significance. It elucidates aspects of the law which were previously 

uncertain in relation to the role of parental consent to treatment for mature minors. It also sheds further 

light on the law concerning medical treatment which requires court approval. The Court of Appeal’s 

agreement with Lieven J on these issues further clarifies and solidifies the law in these areas.      

 

 

 

 
73 The Divisional Court’s decision in Bell at [134]. 


