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Abstract 

The New Zealand judiciary is a vital constitutional institution, and its legitimacy depends on 
maintaining public confidence.  Yet there is a significant degree of public-facing ambiguity about 
what, or who, that institution includes.  This article surveys the ways in which the judiciary and its 
constituent members are presented and regulated by the New Zealand government in the wake of 
the 2016 courts reforms.   Senior judges have dominated regulatory and critical attention, reflecting 
their particular constitutional role, but a concern with the legitimacy of judicial power requires a 
broader focus.   The discussion therefore extends from “inferior” judges to various non-judge and 
non-court adjudicators, including in the tribunal system, as potential candidates for inclusion in the 
modern judiciary.  It considers evidence for and against their inclusion, in and beyond the current 
statute book, and invites critical reflection on whether conventional understandings of the judiciary 
as “the judges” may be increasingly under-inclusive. 
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Introduction 
The Constitution Act 1986 affirms the existence in New Zealand of an institution called the judiciary. 
The independent operation of this institution, under the leadership of the Chief Justice,1 is regarded 
as fundamental to New Zealand’s constitutional order.2 Public confidence in the judiciary is regularly 
invoked as a constitutional imperative, with academics periodically urged to step up as “champions 
to explain and defend its role”.3 But what, or who, are we talking about when we talk about the 
judiciary? The answer is surprisingly elusive. 

This article forms part of the background to a broader project which seeks to support judicial 
legitimacy in New Zealand by exploring how judges are made, and why the public should trust them. 
Identifying the proper subjects of this project is more challenging than might be expected. The 
concept of “the judiciary” is rooted in New Zealand’s colonial judicial inheritance, and has an 
uncontroversial core: the judges appointed to what is now the High Court, the flagship of the justice 
system.  The consistent focus of critical attention on senior judges reflects a constitutional 
conception of judicial independence as the primary manifestation of the modern separation of 
powers.4  It does not, however, account fully for the reality of the exercise, or perceived exercise, of 
judicial power in New Zealand.  This is partly recognised in a recent address by the Chief Justice, 
which engages with legitimacy as an issue for “the courts” generally.5  In emphasising that judicial 
legitimacy in a democracy “rests upon public confidence” in both individual judges and “the 
institution of the judiciary” as a whole, the Chief Justice proposes four overarching criteria of this 
form of legitimacy: independence, impartiality, skill and community representation.6 It is notable 
(and unusual) that her Honour devotes as much time in discussing these criteria to New Zealand’s 
lowest court as to its highest.  Yet as inclusive as this address appears to be, it is not self-evident that 
modern discussions of judicial legitimacy should be confined to judges in court.    

The purposes of this article are to highlight a lack of official clarity about the membership of the 
New Zealand judiciary, and to suggest that it is worth reflecting on the potential implications of 
ambiguity at the edges of the judiciary for public confidence in that institution.  To this end, the first 
part briefly considers potential approaches to defining the judiciary, with a focus on acknowledging, 
rather than definitively answering, questions about what or who it might include.  It will be seen that 
identifying the judiciary by reference to the exercise of judicial power, which makes sense from a 
legitimacy-focused perspective, unshackles it not only from the particular constitutional role of the 
High Court but, potentially, from the labels of judge and court altogether.    

Against this background, the second part of the article examines the ways in which judges, courts 
and judicial power are presented and regulated by the New Zealand government.  In working 
outwards from the Constitution Act to the recent courts reforms to the broader statute book and 
beyond, this survey seeks to emphasise potential disconnects between, and within, constitutional 
theory and institutional reality. Some of these speak for themselves: for example, the District Court 
is now the largest court in Australasia,7 yet it has no place in the judiciary recognised by the 
                                                           
1 Senior Courts Act 2016, s 89. 
2 A classic statement is Robin Cooke “Fundamentals” [1988] NZLJ 158. 
3 John Priestley “Chipping away at the Judicial Arm” (2009) 17 Waikato L Rev 1 at 1. 
4 See generally Philip A Joseph “Separation of Powers in New Zealand” (2018) 5 JICL 485. 
5 Helen Winkelmann “What Right Do We Have? Securing Judicial Legitimacy in Changing Times” (Dame Sylvia 
Cartwright Address, Auckland, 17 October 2019). 
6 At 2. 
7 The District Court of New Zealand <www.districtcourts.govt.nz>. 
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Constitution Act.  Less obvious and more complex issues arise regarding non-judge adjudicators, 
such as coroners and community magistrates, and non-court adjudicative bodies, such as tribunals. 
Frequently excluded from discussions of judging in New Zealand, as exemplified by the 
Chief Justice’s recent address on legitimacy, both are nevertheless frequently, if inconsistently, 
characterised by government as exercising judicial power. Should this characterisation be sufficient 
to bring them within the scope of the judiciary, at least from the broad perspective of what Matthew 
Palmer calls our constitutional culture?8 Does the exercise of judicial power not require 
legitimisation by reference to the Chief Justice’s criteria, wherever it occurs? Or does mapping “the 
judiciary” this broadly risk depriving it of meaningful identity as a keystone constitutional institution?  
The brief final part of the article notes the importance of such questions to the maintenance of a 
resilient and trusted judicial culture.  

New Zealand’s unusually fluid constitutional arrangements can accommodate degrees of ambiguity, 
and even uncertainty, that might be intolerable (or implausible) in other jurisdictions. There is, 
however, a well-documented level of concern about New Zealanders’ understanding of the judicial 
role, and its constitutional importance.9 This reflects, but is not wholly explained by, broader 
concern about the state of national civics education.10 Public confidence is unlikely to flourish 
without understanding, and the official picture of the judiciary that emerges from this article is not, 
arguably, always conducive to understanding. Concerns about public confidence and legitimacy have 
tended to be expressed in commentaries which confine their focus, and accordingly their remedial 
suggestions, to judges in court.11 Even if this focus is appropriate in principle, it risks excluding a 
substantial dimension of the relevant public experience. It is hoped that this article may assist in 
stimulating not only more discussion of an “under-studied institution”,12 but also more critical 
attention to the framing of that institution for non-academic eyes. 

Part One – Defining the judiciary 
When people talk about the New Zealand judiciary, it is generally clear that they have in mind the 
judicial “arm” or “branch” of government, as understood in terms of the conventional tripartite 
separation of public power. However, the term has at least two distinct meanings, as recognised by 
the Oxford English Dictionary:13  

A body of judges or persons having judicial power; a court of justice or other legal tribunal. Later 
also (originally U.S.): the system of courts and judges, considered collectively; the branch of 
government which administers justice, esp. as contrasted with the executive and the legislature. 

It or they? 
References to the “judiciary as an institution”, as “it”, might reasonably be assumed to have 
the comprehensive institutional focus described in the second part of the definition above, 
encompassing the justice system as a whole. This mirrors the practice of describing 

                                                           
8 See Matthew SR Palmer “New Zealand Constitutional Culture” (2007) 22 NZULR 565; Matthew SR Palmer 
“The Place of the Judiciary in the Constitutional Culture of New Zealand” (Symposium on Australasian 
Constitutionalism, Melbourne, 13–14 December 2013). 
9 See Sian Elias “Public Confidence and Judicial Function: the New Zealand Experience” (Judicial Conference of 
Australia Colloquium, Adelaide, 2004); Priestley, above n 3; Matthew Palmer, above n 8. 
10 See Constitutional Advisory Panel New Zealand’s Constitution: A Report on a Conversation (November 2013). 
11 In addition to extra-judicial commentary like Winkelmann, above n 5, Elias, above n 9 and Priestley, above 
n 3, see for example Matthew Palmer, above n 8 (now himself a High Court Judge) and Edward Willis 
“Constitutional Authority: Legitimising the Exercise of Public Power in New Zealand” [2014] NZ L Rev 265. 
12 Geoffrey Palmer “The Judiciary as an Institution” (2015) 46 VUWLR 257 at 257. 
13 “judiciary" (March 2020) OED Online <www.oed.com>. 



Advance open access copy: forthcoming in New Zealand Law Review (2021) 

4 
 

government departments, for example, as part of the broader “executive branch”. By contrast, 
references to the judiciary as “they” might be assumed to signal the narrower conception in 
the first part of the definition: the judiciary as the body of constitutionally significant 
individuals who exercise judicial power. This is the only usage recognised in the New Zealand 
Oxford Dictionary, which defines “judiciary” simply as “the judges of a country collectively”.14  

It is not always clear in which sense existing references to the New Zealand judiciary are 
intended, or for that matter whether the distinction between the two meanings is appreciated. 
Not infrequently, both seem to be in play at once: the judiciary features as both “it” and “they” 
in a single discussion.15 Inconsistency here may be more apparent than real. The judiciary “as 
an institution” tends to be discussed in terms that suggest it is in fact understood as 
synonymous with “the judges”.16 There is nevertheless a distinction between “it” and “they” in 
principle, and the consequent possibility of speaking at cross purposes is real. Discussions of 
public confidence bring that possibility into focus. Is it confidence in judges with which 
commentators are or should be concerned, or confidence in the broader system, the 
institutional framework, within which judges operate?  It is likely true, but not particularly 
helpful, to say that both are important. As with “individual” and “institutional” conceptions of 
the independence of the judiciary,17 there are distinct regulatory responses (or academic 
enquiries) depending on how broadly the goal of public confidence is framed. And if the 
dominant understanding of the New Zealand judiciary is “they”, the identification of “they” 
becomes critical. Who are the members of the judicial branch: who is in, and who is out? 

The judicial branch 
The structure of New Zealand government remains deeply indebted to pre-colonial British political 
history and the progressive constraint of royal power. The judicial branch is understood, by 
definition, in relation to the executive branch (the Crown), from which it originally emerged, and the 
legislative branch (Parliament), which it came to recognise as “sovereign”.18 In New Zealand, 
parliamentary sovereignty has for better or worse remained central to the overarching narrative of 
constitutional legitimacy,19 which Richard Cornes describes as “skewed towards the interests and 
ethos of the elected branches”.20  

Australian scholar Joe McIntyre recently emphasised that the need for a judge to act independently 
is inherent in the idea of impartial third-party adjudication: it certainly predates the development of 
modern separation of powers theory.21 However, the “independence” that has become the defining 
constitutional attribute of Commonwealth judges has the separation of governmental power at its 

                                                           
14 The New Zealand Oxford English Dictionary (Oxford University Press, 2005).  
15 See for example Priestley, above n 3; Geoffrey Palmer, above n 12; Law Commission Reforming the Law of 
Contempt of Court: A Modern Statute (NZLC R140, 2017) at ch 6 (NZLC R140). 
16 See further n 30 and n 101 below. 
17 See generally Shimon Shetreet “Judicial independence and accountability: core values in liberal 
democracies” in HP Lee (ed) Judiciaries in Comparative Perspective (Cambridge University Press, Cambridge, 
2011) 3 at 15–16. 
18 See generally Peter Spiller, Jeremy Finn and Richard Boast A New Zealand Legal History (2nd ed, Brookers, 
Wellington, 2001) at ch 1. 
19 See Matthew Palmer "New Zealand Constitutional Culture", above n 8, at 582; compare Willis, above n 11; 
Sian Elias “Mapping the Constitutional” [2014] NZ L Rev 1.  
20 Richard Cornes “A Point of Stability in the Life of the Nation: The Office of Chief Justice of New Zealand” 
[2013] NZ L Rev 549 at 552. 
21 Joe McIntyre The Judicial Function (Springer, Singapore, 2019) at 162. 
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core.22 It reflects a particular, historical threat to the impartiality of the superior courts arising from 
the original “power struggle between Crown and parliament” during the Glorious Revolution.23 
Viewing the judiciary through the lens of this constitutional tradition associates judicial 
independence, above all, with independence from political encroachment. It therefore foregrounds 
politically charged interactions between the branches: in particular, the work of judges in checking 
the executive, without unduly hindering the legislature, by supervising the legality of government 
activity.  

Judges and courts 
The judges of what is now the High Court inherited the inherent supervisory jurisdiction originally 
asserted by their English counterparts,24 and the default association of the judiciary with these 
judges is strong.25 There is a tendency to shift seamlessly from introducing the judiciary to talking 
about “the judges” or “the courts”, and from there to “senior judges” or “senior courts”. This 
funnelling is seen in the Constitution Act: the section headings under “The Judiciary” refer to 
“Judges”, and the sections themselves (23 and 24) deal only with “Judge[s] of the High Court”. It is 
also common in constitutional commentaries, where the framing categories of the legislature, 
executive and judiciary are worked through in discussions of the legislature, the executive and “the 
courts”,26 with the latter focused on the independence of senior judges. The Law Society is not alone 
in asserting that senior judges “constitute the judicial branch of government”.27 

Bell observed in his comparative study of European judiciaries that “historical experience, rather 
than constitutional theory, has the main impact in shaping the judiciary as a social group”.28  That 
observation may have some force as regards the strength of New Zealand’s preoccupation with 
senior judges. The assertion of inherent jurisdiction is not, of course, of purely historical interest: it 
marks out a particular constitutional status for High Court judges, who alone can confirm what the 
rule of law requires.29 Acknowledging this status does not, however, require denying their 
membership of the broader body of judges, all engaged in a common constitutional endeavour.30 
This commonality is recognised, for example, in the modern legislative affirmation of judicial 
independence in the United Kingdom (the source of our judicial tradition), which makes no special 
provision for senior judges.31  

                                                           
22 See for example Ninian Stephen “Judicial Independence—A Fragile Bastion” (1981–1982) 13 MULR 334 at 
334. 
23 McIntyre, above n 21, at 163, quoting Susan Denham “The diamond in a democracy: An independent, 
accountable judiciary” (2001) 5(1) TJR 31 at 33; see Priestley, above n 3, at 3–4. 
24 See Philip A Joseph Constitutional and Administrative Law in New Zealand (4th ed, Brookers, Wellington, 
2014) at [21.6.2] and [22.9.3]. 
25 See generally Peter Cane Administrative tribunals and adjudication (Hart, Oxford, 2009) at 28. 
26 For example Joseph, above n 24; Bruce Harris New Zealand Constitution (Thomson Reuters, Wellington, 
2018); compare Constitutional Advisory Panel, above n 10, at 104, referring simply to "Judiciary (courts)". 
27 Law Commission Review of the Judicature Act 1908: Towards a New Courts Act (NZLC R126, 2012) at [1.14] 
(NZLC R126); compare Andrew Tipping “Final Sitting of the Right Honourable Justice Andrew Tipping” (Address, 
Wellington, 17 August 2012) at 9. 
28 John Bell Judiciaries within Europe (Cambridge University Press, Cambridge, 2006) at 351. 
29 See Joseph, above n 24, at [21.6.2] and [22.9.3]. 
30 See NZLC R126, above n 27, at [1.7]–[1.24]; Priestley, above n 3, at 12, equating the judiciary with 
“the judges”. 
31 Constitutional Reform Act 2005 (UK), s 3. 
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In fact, recent reforms32 in the United Kingdom highlight that even equating the modern judiciary 
with judges may be unduly restrictive. As Lee and Campbell observe in their text on the Australian 
judiciary:33 

On a broad view the judges are all those persons who have been appointed to some judicial office, 
irrespective of how that office is designated and irrespective of the title given to the holder of that 
office. 

In New Zealand, Philip Joseph has cautioned against identifying the New Zealand judiciary by 
pointing to bodies expressly designated as “courts”.34 While the labels of “judge” and “court” are 
undoubtedly significant in terms of perception, they are not necessarily predictive of any particular 
institutional arrangement, and are capable of being deployed for reasons unrelated to constitutional 
principle.  

Judicial power 
The “broad view” of the judiciary identified by Lee and Campbell would encompass “all bodies 
created by statute to exercise judicial powers”.35 Joseph adopts similar language in introducing the 
New Zealand judiciary by reference to the “exercis[e] of powers for adjudicating disputes according 
to law”.36 Understanding the judiciary in terms of adjudicative or judicial power, as distinct from 
executive (administrative) or legislative power,37 sits comfortably within a separation of powers 
frame. It also makes sense from a legitimacy-focused perspective, given the fact that independent 
adjudication, alone among the functions of the state, is not legitimised through electoral mandates 
and, therefore, relies on more amorphous public acceptance.38 That is why public confidence in the 
judiciary is such a persistent focus of attention, and concern.  

The exercise of “powers for adjudicating disputes according to law” is, however, not restricted to 
senior courts. There have long been “inferior” courts in New Zealand,39 including what is now the 
District Court. These lack the inherent jurisdiction which is the defining attribute of the High Court, 
but are nevertheless treated as “courts of judicature”, at least for some regulatory purposes.40 
Inferior courts may be identified by statutory designation or, failing that, in accordance with 
common law principles, bringing them within the scope of the “common law of courts”.41 
Unfortunately, as Joseph observes, this process of identification is “notoriously difficult”.42  

                                                           
32 See n 164 below and accompanying text.  
33 HP Lee and Enid Campbell The Australian Judiciary (2nd ed, Cambridge University Press, New York, 2013) at 
27. 
34 See Joseph, above n 24, at [21.5.1] and [8.2.3(2)], citing Attorney-General v British Broadcasting Corporation 
[1981] AC 303 (HL); compare Ceri Warnock "Reconceptualising specialist environment courts and tribunals" 
(2017) 37(3) LS 391 at 401, noting "there is no constitutional classification of 'courts' in New Zealand". 
35 Lee and Campbell, above n 33, at 27. 
36 Joseph, above n 24, at [1.6.2]. Joseph states here and at [8.2.3(1)] that the judicial system “comprises” the 
courts; but the list of bodies regarded as courts shifts slightly throughout his text, particularly in the discussion 
at [21.5.1], where “sundry tribunals” are included.   
37 See Attorney-General v British Broadcasting Corporation [1981] AC 303 at 359–360 (Lord Scarman); but see 
for example Cane, above n 25, at 13–14, criticising those labels as “vague and imprecise”. 
38 For a brief introduction to the literature on judicial legitimacy see Sarah Murray The Remaking of the Courts 
(Federation Press, Sydney, 2014) at 37–39. 
39 Formerly defined in s 2 of the Judicature Act 1908, now repealed by the Senior Courts Act, as “any Court of 
judicature within New Zealand of inferior jurisdiction to the High Court”.  
40 See the critical discussion in Joseph, above n 24, at [8.2.3(2)] and [21.5.1]. 
41 See [21.6.3]. 
42 At [21.5.1]. 
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Lee and Campbell suggest in the Australian context that aligning the concept of a “court of law” with 
the idea of a “body created by statute to exercise judicial powers” would require including among 
the “ranks of the judiciary”:43 

a large number of persons who have been appointed to institutions which are not designated 
courts ... [which] have been described rather as tribunals or perhaps even boards.  

The concept of “courtness”, contestable as it may be, has generally not stretched this far in 
New Zealand. Rather, it has been assumed that it is possible for the state to create genuinely 
adjudicative bodies which are not courts at all.44 As will be seen, this category overlaps substantially 
with an expanding list of individuals exercising adjudicative power who are not judges. This is where 
the ambiguity in discussions of the judiciary is centred. There are significant numbers of non-court, 
and non-judge, adjudicators in New Zealand. All are potential candidates for inclusion in the 
judiciary, if regarded as exercising the judicial power of the state. However, most are beyond the 
scope of conventional understandings of the judiciary as limited to judges in court. 

Ambiguity and public confidence 
The concept of judicial power is itself difficult to pin down, even in a structured constitutional setting 
like the Australian Commonwealth, which “exhaustively” allocates it.45 In New Zealand’s “small-c” 
constitutional landscape, in which the essence of the constitution has not been distilled in a single 
authoritative “big-C” document, Joseph considers that “[t]he start and end-points of judicial power 
may be too blurred to draw any categorical boundaries.”46 There is, therefore, ample scope for 
debate about whether adjudicative roles highlighted in the next part of this article are “truly judicial 
in character”.47  

Some ambiguity at the edges of the judiciary may be unavoidable in any system: in a “small-c” 
system, the flexibility it affords to government may be seen as an asset. However, if and when New 
Zealand follows global precedent and adopts a codified supreme law constitution, the current 
regulatory flexibility will inevitably diminish to some extent.  The implications of including or 
excluding various candidates from the judiciary are best considered thoroughly in advance of 
constitutional reform.48  In any event, it is suggested, these implications deserve attention in any 
discussion of judicial legitimacy. An over-inclusive approach to the judiciary risks diluting or 
obscuring its distinctive place in the evolving constitutional order, as a focus for public confidence. 
Under-inclusiveness, on the other hand, risks an incomplete view of judicial power in action, leading 
to problematic gaps in legitimacy-focused regulation.  

The key observation arising from the discussion above is that the judiciary should not be 
automatically defined as the cohort of senior judges, or for that matter as the country’s judges 
generally.  The judiciary as a modern constitutional institution is usefully approached by reference to 
the unique form of public power it embodies: the power to secure the impartial resolution of 
disputes in accordance with law.49 As the next part of this article explores in more detail, the New 
                                                           
43 Lee and Campbell, above n 33, at 27. 
44 See generally Law Commission Tribunals in New Zealand (NZLC IP6, January 2008) at ch 2 (NZLC IP6). 
45 R v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254 at 270; see Murray, above n 38, 46–
55. 
46 Joseph, above n 24, at [8.2.3(2)]. 
47 Lee and Campbell, above n 33, at 22. 
48 See McIntyre, above n 21, at 75, emphasising the value of “mak[ing] the implicit explicit to better inform 
debates about judicial reform”. 
49 See generally Lon Fuller and Kenneth Winston “The Forms and Limits of Adjudication” (1978) 92 Harv L Rev 
353 at 367. 
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Zealand government has not reserved this power to judges in court. So an instinctive equation of the 
judiciary with the judges is questionable. Further, the institutional landscape in which judicial power 
is conferred and regulated is, for now, continuing to evolve. Wherever and however it manifests (or 
is seen to manifest), that is where public confidence in the judiciary may be vulnerable, and that is 
where those concerned about judicial legitimacy should be looking.  

Part Two – Finding the judiciary 
This part considers current official perspectives on the New Zealand judiciary. Formal references to 
“the judiciary” are uncommon, even in the primary legislation regulating judges and courts, although 
the adjective “judicial” is used liberally. The discussion therefore also draws on non-legislative 
sources, ranging in formality from authoritative documents like the Cabinet Manual to public-facing 
websites like Courts of New Zealand. The examples selected suggest increasing ambiguity in 
governmental practice as the focus shifts outwards from senior judges.  

The judiciary in the constitution 
In the Constitution Act, the “principal formal statement of New Zealand’s constitutional 
arrangements”,50 the Part dedicated to “The Judiciary” neither constitutes nor defines that 
institution.  However, its two short sections, which “simply make the usual provision for judicial 
independence”51 by confirming security of individual tenure and remuneration, refer only to judges 
of the High Court. That group includes, by implication, all judges of the Court of Appeal and Supreme 
Court.52 The impression from the Constitution Act is that constitutional protection for the 
independent judiciary begins and ends with the three senior courts.  

To contextualise that impression, it is necessary to look to other constitutionally important statutes 
like the Remuneration Authority Act 1977, which deals among other things with judicial salaries, and 
the Oaths and Declarations Act 1957, which regulates the judicial oath. The connection between the 
Remuneration Authority Act regime and s 24 of the Constitution Act, which prohibits reduction of a 
High Court Judge’s salary, is clear. However, the list of officeholders who receive “judicial” salaries 
under the Remuneration Authority Act is significantly broader: it extends to all people bearing the 
title of judge, and to non-judges appointed as coroners.53 Annual determinations issued under that 
Act use “judiciary”, and the phrase “judicial officer”, as shorthand for this broader group.54  The 
Oaths and Declarations Act recognises a still broader group of “officers” who are required to take 
the judicial oath in New Zealand, extending beyond judges and coroners to the lay adjudicators of 
the District Court (discussed below) and even to the anachronistic office of sheriff.55  Yet even this 
group is a subset of the persons whom the Oaths and Declarations Act acknowledges to be “acting 
judicially” and, accordingly, empowered to administer oaths and take affirmations from others.56  
The range of alternative cut-off points identified in these two statutes alone suggests a lack of clarity 
about the defining features of “judicial” roles.    

                                                           
50 Kenneth Keith “On the Constitution of New Zealand” in Cabinet Office Cabinet Manual 2017 at 1. 
51 Paul Rishworth “New Zealand” in Dawn Oliver and Carlo Fusaro (eds) How constitutions change (Hart, 
Oxford, 2011) 235 at 244. 
52 Recognised for example in Keith, above n 50, at 2. 
53 Section 12B.  
54 See for example Judicial Superannuation Determination 2019. 
55 Section 2 and sched 2.  As regards sheriffs, see Senior Courts Act, ss 35–39. 
56 Section 2 definition of “person acting judicially”; s 14. 
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The 2016 reforms 
Following a significant consolidation and reform exercise, which included the repeal of the 
long-standing Judicature Act 1908, the keystone statutes of the New Zealand justice system are now 
the Senior Courts Act and the District Court Act 2016 (together the 2016 Acts). District Court Judges 
have borne the title of judge since 1980.57 They are now appointed, remunerated, and disciplined in 
broadly the same manner as their senior court counterparts.58 Nonetheless, the Law Commission’s 
proposal to regulate all judges in a unitary statute encountered “visceral”, and ultimately successful, 
objection from the senior courts and Law Society, on the basis that it would “diminish” the former’s 
constitutional role.59 This serves as a potent recent reminder of the degree to which conceptions of 
the judiciary in New Zealand, at least within the legal community,60 are shaped by the distinctiveness 
of High Court judges in separation of powers terms. Bell’s conception of the judiciary as a “social 
group” has particular resonance here.61  It may be tempting to reason that “a Judge is a Judge” in the 
eyes of the public,62 but there remains deep-seated professional cultural resistance to the idea of a 
fully unified “judiciary of the judges”.  The discussion in this article focuses on non-court and non-
judge adjudicators, who are on the periphery of the judiciary on any view.  It is however worth 
reflecting on the fact that even tenured judges may struggle for peer recognition as full members of 
the judiciary as a constitutional institution. 

The Senior Courts Act carries over from the Supreme Court Act 2003 an important, but unexplained, 
statement in s 89 that the Chief Justice is “the head of the New Zealand judiciary”.63 The Chief 
Justice is in the following section also named head of the Supreme Court, and in that capacity is 
given responsibility for the conduct of the business of that court. The other generalist courts, 
including the District Court, have their own heads, each with similar managerial responsibilities. So 
the first impression of the judiciary is arguably “it” rather than “they”: a system of courts, each with 
their own personnel and infrastructure, reporting in some sense to the Chief Justice. However, the 
better reading, consistently with recurring concern about the state of institutional judicial 
independence in New Zealand,64 appears to be that the “judiciary” which the Chief Justice heads is 
technically confined to “the judges”. First, s 89 begins a Part titled “Senior court Judges”, indicating a 
focus on individuals rather than institutions. Secondly, the word “court” is itself not used in a broad 
institutional sense in the 2016 Acts. Rather, each generalist court is defined as “consist[ing] of” its 
judges.65 Reading the “head of court” references accordingly, it is the body of judges for which each 
head in the hierarchy, including the ultimate head of the judiciary, is responsible. 

Judges and judicial officers 
Finding the judiciary by finding the judges might seem satisfyingly simple, but it comes under strain 
even in the internal context of the 2016 Acts. First, some judges have a prefix. All generalist courts 
utilise “acting judges”, appointed for fixed renewable terms from the pool of retired/resigned 

                                                           
57 District Courts Amendment Act 1979. 
58 Compare pt 2 of the District Court Act 2016 with pt 5 of the Senior Courts Act; see Tim Dare “Discipline and 
modernize: regulating New Zealand judges” in Richard Devlin and Adam Dodek (eds) Regulating Judges 
(Edward Elgar, Cheltenham (UK), 2016) 293.  
59 NZLC R126, above n 27, at v–vi; see also Philip A Joseph "Constitutional Law" [2018] NZ L Rev 755, 763–764. 
60 The Law Commission recorded its “doubt that the issue is one which will or should attract much attention 
from the citizens of New Zealand”: at vi. 
61 Above n 28. 
62 Geoffrey Palmer Judicial Administration Issues (Chen & Palmer, 2003) at [102]. 
63 For analysis of the Chief Justice as “judicial branch leader” see Cornes, above n 20. 
64 See Joseph, above n 4, at 500–501. 
65 Senior Courts Act, ss 6(2), 45(2), 66(2); District Court Act, s 7(2). 
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judges,66 and the High Court also has a pool of “associate judges” exercising limited jurisdiction, with 
a lower threshold for removal.67 While not clear-cut as a matter of statutory interpretation, these 
adjudicators arguably fall outside the pool of judges of which the various courts in the hierarchy 
headed by the Chief Justice “consist”.68 They are, however, clearly seen as within the Chief Justice’s 
leadership responsibility. Both are, for example, regulated in the Part headed “Senior court Judges”. 
Acting judges enjoy the same “jurisdiction, powers, protections, privileges, and immunities” as 
permanent judges.69 Associate judges, while carefully distinguished from permanent judges in name, 
are aligned with them in most substantive respects (including in a provision citing the Constitution 
Act).70  

Secondly, judges are not, as might be assumed, the only adjudicators in the generalist courts. Several 
statutes (not referenced in the 2016 Acts) provide for laypeople to share the High Court bench in 
specialist proceedings.71 The District Court Act, on the other hand, adopts “judicial officer” as a 
defined term. That Court’s judicial officers include not only its judges (of which the Court “consists”), 
but also two categories of lay adjudicators who preside instead of judges in minor criminal matters: 
community magistrates and justices of the peace. The phrase “judicial officer” actually appeared 
only once in the Act’s body, in a provision that is now repealed.72 However, it invites the question of 
the place of these adjudicators in the Chief Justice’s judiciary. Community magistrates hold 
permanent positions, with security of remuneration,73 and their legally qualified chief liaises with the 
Chief District Court Judge to ensure they operate “effectively and efficiently within the framework of 
the District Court”.74 However, while the provisions that regulate community magistrates mirror 
those of judges in many respects, they have been kept in a separate Part of the Act. Justices, who sit 
in court only sporadically, are not dealt with at all in the District Court Act, although their own 
regulatory statute75 also recognises a limited leadership role for the Chief District Court Judge.   

Thirdly, the Senior Courts Act recognises that the court system extends beyond the generalist courts. 
Section 65 defines a “New Zealand court”, for the purpose of delimiting the Supreme Court’s civil 
appellate jurisdiction, as including:  

… the following specialist courts: the Court Martial of New Zealand…, the Court Martial Appeal 
Court…, the Employment Court, the Environment Court, the Māori Appellate Court, and the 
Māori Land Court 

                                                           
66 Senior Courts Act, ss 107–119; District Court Act, ss 31–33. 
67 Senior Courts Act, ss 20–22 and 134(2).  
68 As regards the High Court, for example, the judges of whom the Court “consists” are subject to a numerical 
cap towards which acting and associate judges are not counted: see Senior Courts Act, ss 6(2), 7(1) and (2) and 
113(1); but see s 101(1), which describes an acting judge as “a Judge”.  The separate definition of “Associate 
Judge” from “Judge” in s 4(1) makes it clearer that associate judges are excluded from the s 6(2) definition of 
the Court. 
69 Senior Courts Act, s 118; District Court Act, s 33(3).  
70 Senior Courts Act, s 141(1); see generally pt 5. 
71 Commerce Act 1986, Human Rights Act 1993 and Land Valuation Proceedings Act 1948: see Courts of New 
Zealand “Lay members of the High Court” <www.courtsofnz.govt.nz>. 
72 Section 212: see Contempt of Court Act 2019, sched 2. 
73 Sections 42–44.   
74 Section 55(1)(a). 
75 Justices of the Peace Act 1957. While their primary function is to take oaths and declarations, a subset of 
Justices also exercise “judicial power” when performing responsibilities “of a judicial nature” (s 2). These 
“judicial JPs” are more heavily regulated (and protected) than their colleagues: see particularly s 3B and s 5A. 
District Court and Maori Land Court Judges are by default also Justices, but do not sit as judicial JPs. 
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That is the sole reference to these bodies in the 2016 Acts: no indication is given of their relationship 
to the judiciary. The strongest evidence of their inclusion, apart from their designation as courts, is 
the fact that their relevant governing statutes were, with the exception of the Court Martial and the 
two specialist appellate bodies, all amended as part of the broader 2016 reforms, to increase 
consistency and transparency in relation to appointment processes and “extra-judicial” activities.76 A 
protocol on the latter from the Chief Justice, issued pursuant to the reforms, deals with “Judges” 
across the range of specialist civilian courts.77 There is, however, significant diversity of adjudicators 
on specialist courts, so the issue is not as simple as excluding or including their judges.  All 
Environment Judges (like Family and Youth Court Judges, who sit in specialist divisions of the District 
Court) must hold warrants as District Court Judges,78 and the membership of the Court Martial 
Appeal Court is drawn from High Court Judges.79 The place of these judges in the group led by the 
Chief Justice is relatively clear. By contrast, judges of the Court Martial may, but need not, be District 
Court Judges,80 and Employment and Maori Land Court Judges bear their titles independently of the 
general court hierarchy.81  Further, as in the District Court’s criminal division, the Environment Court 
and Court Martial utilise non-judge lay adjudicators, called commissioners and military members 
respectively.82 The Environment Court formally “consists of” its judges and commissioners 
together,83 making it, arguably, more difficult than in the District Court to assume that only the 
judges are within the Chief Justice’s judiciary.84  

The outliers 
In the broader system confirmed by the 2016 Acts, two other groups warrant specific mention.  First 
are the lay referees of the Disputes Tribunal, appointed for fixed terms to adjudicate minor civil 
disputes. The retention of this tribunal within the general court hierarchy as a division of the District 
Court reflects the limited scope of the 2016 reforms85 rather than any mark of constitutional status. 

                                                           
76 See Judicature Modernisation Bill 2013 (178-1) (explanatory note) at 47 and 51–53; compare Senior Courts 
Act, ss 93 and 142–143 and District Court Act, ss 11 and 17–18 with Employment Relations Amendment Act 
(No 2) 2016, ss 8–9; Te Ture Whenua Maori Amendment Act 2016, ss 5–6; Resource Management Amendment 
Act 2016, ss 5–6. 
77 Protocol containing guidance on extra-judicial employment and offices (March 2017). The Attorney-General 
had existing publications on appointment processes for the generalist courts, which have been revised since 
2016: see Judicial Appointments Protocol 2019 (November 2019), dealing with the higher courts, and Judicial 
Appointments: Office of District Court Judge (June 2019), both available by searching <www.justice.govt.nz>.  
Equivalent information for Employment and Maori Land Court judges is yet to be published.   
78 Resource Management Act 1991, s 249(1); compare Family Court Act 1980, s 5 and Oranga Tamariki Act 
1989, s 435. 
79 Court Martial Appeals Act 1953, s 3(1). 
80 Court Martial Act 2007, s 11. 
81 Employment Judges also, notably, enjoy security of tenure and remuneration aligned to that of senior rather 
than District Court Judges: see Paul Roth “The Place of the Employment Court in the New Zealand Judicial 
Hierarchy” (2019) 50 VUWLR 233 at 235–238. District Court Judges may however be appointed as acting 
Employment Judges: Employment Relations Act 2000, s 207(4). 
82 Resource Management Act, s 254; Court Martial Act, ss 21–28. 
83 Resource Management Act, s 248. The Court Martial “comprises” only its judges (Court Martial Act, s 10) but 
“must consist of” a judge sitting with military members for the purpose of any trial: s 21. 
84 In terms of lay involvement in specialist adjudication, it is interesting to consider the contribution of 
respected elders to the processes of the Rangatahi Courts, now operating within the Youth Court structure: 
see Ministry of Justice “Rangatahi Courts & Pasifika Courts” <www.justice.govt.nz>. Conceptions of the 
judiciary from a tikanga Māori perspective, in terms of both breadth and constitutional significance, are 
beyond the scope of this article but integral to the discussion of legitimacy that it seeks to promote. 
85 See “A note on the Law Commission” below. There is a single passing reference to the Disputes Tribunal in a 
footnote in NZLC R126. 
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Referees — even the Principal Disputes Referee, who is legally qualified and has a formal 
consultative relationship with the Chief District Court Judge86 — are, for example, unlike community 
magistrates and Justices, excluded from the statutory definition of “‘judicial officers”.87 

Second are coroners, a unique group which includes, by definition, all District Court Judges, but 
comprises primarily lawyers appointed under the Coroners Act 2006. The only substantive reference 
to coroners in the 2016 Acts is confirmation that judges risk removal from office for misusing the 
“judicial authority conferred on a coroner”.88  Provisions in the Coroners Act confirm that non-judge 
coroners also exercise “judicial authority”.89 Whether this brings them within the judiciary is 
however unspecified.  The Chief Coroner is designated a “head of bench”, but only for the particular 
purposes of the Judicial Conduct Commissioner and Judicial Conduct Panel Act 2004 (Judicial 
Conduct Act),90 discussed further below. That is significant because, as the Coroners Act states, 
“coroners are Judges” for the purposes of the Judicial Conduct Act.91 Transparency-focused 
amendments made to the Coroners Act as part of the 2016 reforms reinforce the increasing general 
alignment of coroners with judges.92  

Inferior courts 
It is important to note the ongoing contribution of the Inferior Courts Procedure Act 1909, which 
survived the 2016 reforms under that name despite the Law Commission’s recommendation to 
move away from the language of “inferiority”.93 Section 2 of that Act contains the only current 
definition of an “inferior court” in New Zealand. This definition includes the District Court and the 
Disputes Tribunal (despite the latter’s designation as a division of the former). It also extends to:  

a District Court Judge, Justice of the Peace, Community Magistrate, Coroner, or Referee of the 
Disputes Tribunal in respect of the exercise of any judicial authority conferred upon him or her by 
any Act.  

This extended definition is interesting for several reasons.  First, it illustrates the diversity of status 
among inferior courts. Decisions of Justices, community magistrates and referees are all appealable 
to District Court Judges.94 Secondly, it reflects the general legislative theme of adjudicators as courts. 
This may help to explain the tendency to conflate individual and institutional conceptions of the 
judiciary. It also suggests that if the judiciary is to be aligned with “the judges” or “the courts”, the 
latter might make more sense than the former. Thirdly, the references to coroners and to the 
District Court’s lay judicial officers arguably support their inclusion in the judiciary as understood in 
the 2016 Acts.  However, this argument cuts both ways. On one hand, the definition also includes 
disputes referees, who are otherwise unlikely candidates for inclusion in the judiciary. And it 
includes individual District Court Judges exercising judicial authority under “any Act”, including, 
potentially, in their capacity as presiding members of non-court tribunals.95 That raises the awkward 
                                                           
86 Disputes Tribunal Act 1988, ss 6–6A. 
87 Although not from the discussion of “judicial officers” on the District Court website: see n 145 below. 
88 District Court Act, s 29(2).  
89 Sections 7(2)(c) and 117(7). 
90 Section 7(2)(c). 
91 Section 113(1) (emphasis added). 
92 Sections 106(a) and 107: compare n 76 above. 
93 NZLC R126, above n 27, at [1.28]. 
94 Criminal Procedure Act 2011, s 219(1)(a); Disputes Tribunal Act, s 50(1).  
95 See Geoffrey Palmer “Judges and the non-judicial function in New Zealand” in H P Lee (ed) Judiciaries in 
Comparative Perspective (Cambridge University Press, Cambridge, 2011) 452 at 472; Peter Spiller "The Courts 
and the Judiciary" in Peter Spiller, Jeremy Finn and Richard Boast A New Zealand Legal History (2nd ed, 
Brookers, Wellington, 2001) 187 at 191 n 24. 



Advance open access copy: forthcoming in New Zealand Law Review (2021) 

13 
 

question, considered further below, of the general status of those tribunals and their other 
members. On the other hand, the definition does not acknowledge any specialist courts,96 except, by 
implication, where presided over by District Court Judges.  It does not, overall, assist in clarifying the 
outer limits of the judiciary.      

The broader statute book 
In other legislation currently in force in New Zealand, “judiciary” appears only a handful of times. 
Several Acts refer in passing to “members” of the judiciary, a status which is unexplained but 
apparently reserved to adjudicators (rather than, for example, court officials).97  And the 
professional conduct rules for legal practitioners maintain a long-standing prohibition on 
undermining “the processes of the court or the dignity of the judiciary”.98 Interestingly, this 
protection appears to extend to non-judge “judicial officers” and even tribunal members.99  

A recent example may illustrate why express references to the judiciary are rare. The Contempt of 
Court Act 2019 contains the only other descriptive statutory language used in connection with the 
judiciary. A principal purpose of this Act is to maintain and enhance “public confidence in the judicial 
system”.100 To this end, the purpose section continues, it empowers “courts” (defined narrowly as 
the generalist courts) to do certain things to achieve specified outcomes. The first of these outcomes 
is that court proceedings “are heard and determined fairly by independent and impartial Judges”. 
The last is that “the independence, integrity, impartiality, and authority of the judiciary are 
protected”.  It is not obvious whether this reference to “the judiciary” is intended in the institutional 
or individual sense: the contrast with “Judges” might suggest the former, whereas the contrast with 
“judicial system” in the overarching purpose statement might suggest the latter. The phrase “judicial 
system” does not appear again, but the other concepts are curiously conflated in the provisions 
dealing with published false statements. Take the offence provision in s 22(1): 

A person commits an offence if— 

(a) the person publishes a false statement about a Judge or court; and 

(b) the person knew or ought reasonably to have known that the statement could undermine 
public confidence in the independence, integrity, impartiality, or authority of the judiciary or a 
court … 

References to public confidence in this subsection are consistent with a broad institutional 
understanding of the judiciary (including, for example, the integrity and impartiality of court staff), 
since the purpose section ties public confidence to the judicial system.101 But the mirroring of the 
                                                           
96 The specialist courts are generally considered “inferior courts”: see Joseph, above n 24, at [21.5.1]. This label 
is however problematic as regards the Employment Court, which occupies a unique place in the judicial 
hierarchy: see Roth, above n 81. 
97 Land Transport Act 1998, s 22AB(1); Crimes Act 1961, s 105C(1) definition of “foreign public official”. 
98 Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care Rules) 1998, r 13.2 (Conduct and Client 
Care Rules). 
99 As “court” in the Conduct and Client Care Rules is defined by r 1.2 as including “tribunal”, the “dignity of the 
judiciary” in connection with protection of court processes logically encompasses all court and tribunal 
adjudicators. That mirrors the broad reach of the common law offence of scandalising the “court”: see 
NZLC R140, above n 15, at [6.34]. 
100 Section 3(1)(b). 
101 It was the “judiciary as an institution” with which the underlying recommendations of the Law Commission 
(above n 15) were ostensibly concerned: see the repeated use of that phrase in ch 6, and in particular the 
citation at [6.1] of Solicitor-General v Radio Avon Ltd [1978] 1 NZLR 225 (CA), which uses the phrase 
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phrases “Judge or court” and “the judiciary or a court” indicates that “the judiciary” is used here as a 
collective noun for “Judges”, in contrast to “a court” as an institution.102 And the restriction of the 
judiciary, as a group, to “Judges” for the purpose of the false statements offence is odd in the 
broader context of the Contempt of Court Act. The core statutory power to deal with “disruptive 
behaviour relating to court proceedings” is conferred not on “Judges”, but on “judicial officers”, and 
only the latter term is defined.103 Consistently with the District Court Act, that definition extends 
beyond High and District Court Judges to community magistrates and Justices. Consequential 
amendments in Schedule 2 have the effect of expanding the definition significantly further, to 
encompass judges and lay members of the various specialist courts (except the Court Martial),104 
coroners, and, notably, the non-judge members of two non-courts (the Employment Relations 
Authority and Human Rights Review Tribunal).105 So the purpose section turns out to be somewhat 
misleading, in suggesting that the Contempt of Court Act confers power only on generalist courts 
and that all court proceedings are heard by judges. A much wider group of adjudicators — a judiciary 
beyond the judges — is being recognised and protected, in some if not all of the Act’s provisions.   

A comparison can be drawn with the Judicial Conduct Act, which contains a similar purpose section, 
but without express reference to the judiciary. That Act also aims “to enhance public confidence in, 
and to protect the impartiality and integrity of, the judicial system”; it does so by establishing 
processes for dealing with complaints about judges which, inter alia, recognise the requirement of 
“judicial independence”.106 The practical reach of the Judicial Conduct Act is, however, significantly 
narrower. Its definition of “Judge” reflects the treatment of “judicial salaries” in the Remuneration 
Authority Act: limited to “judges” across the various courts, with the specified inclusion of acting and 
associate judges and the single non-judge category of coroners.107 No provision is made here for 
complaints about the other “judicial officers” in whom power to protect “the independence … of the 
judiciary” is vested under the Contempt of Court Act. Yet the broad approach in the Contempt of 
Court Act is not without precedent. The Crimes Act 1961, for example, adopts a still broader 
definition of “judicial officer” for the purpose of its provisions on bribery and corruption:108 

judicial officer means a Judge of any court, or a District Court Judge, Coroner, Justice of the 
Peace, or Community Magistrate, or any other person holding any judicial office, or any person 
who is a member of any tribunal authorised by law to take evidence on oath 

To summarise at this point, the picture of the judiciary which emerges from recent courts reforms is 
surprisingly indistinct, and consulting the broader statute book does little to bring it into focus.  The 

                                                           
“administration of justice” in preference to “the judiciary”. Contrast the emphasis on maintaining “public 
confidence in the judiciary and in the administration of justice” in Bradbury v Judicial Conduct Commissioner 
[2014] NZCA 441, [2015] NZAR 1 at [78], and see “A note on the Law Commission” below. 
102 Contrast the use of “court” (as a body of judges) in the 2016 Acts. 
103 In s 4. 
104 See the amendments to the Employment Relations Act (s 196(2)), Family Court Act, Resource Management 
Act and Te Ture Whenua Maori Act. The wording adopted as regards the Family and Environment Courts 
rather oddly implies that the judges of those courts are not District Court Judges in their own right. Lay 
commissioners in the Environment Court are expressly deemed to be “judicial officers”. The contempt 
provisions in the Court Martial Act were not discussed by the Law Commission and have not been amended. 
105 See the amendments to the Employment Relations Act (s 196(3)) and Human Rights Act. The Law 
Commission explained the inclusion of these bodies on the basis that, unlike most tribunals, they already had 
under their constitutive statutes “the same or very similar powers as courts to punish for disruptive 
behaviour”: NZLC R140, above n 15, at [3.52].  
106 Section 4. 
107 Section 5 definition of “Judge”. 
108 Section 99. 
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Constitution Act’s focus on the High Court now appears under-inclusive: the modern judiciary is a 
broader group of adjudicators, united by the Chief Justice’s leadership. People bearing the title of 
judge, with or without a prefix, at any level of the court system are probably safely included in this 
group. However, others who adjudicate court cases may not be, even where they have taken the 
judicial oath.  The title of judicial officer is not a reliable indicator, and nor is a legal qualification. 
And there is no bright line at the courtroom door; coroners, for example, are strong candidates for 
inclusion in the judiciary, and tribunal members, while excluded from the core “judicial” statutes, are 
nevertheless recognised as proper targets of some regulatory efforts to protect the judiciary. 

Tribunals  
The uncertain ambit of the judiciary beyond the judges, or beyond the courts, is further complicated 
by legislative language adopted in regulating the so-called tribunal system. To start with, the word 
“tribunal”, like “judiciary”, has multiple ordinary meanings. It is commonly used internationally as an 
umbrella term for adjudicative bodies, including courts.109 This usage has crept into New Zealand 
legislation, notably in s 27(1) of the New Zealand Bill of Rights Act 1990 (NZBORA), which confirms 
the right “to the observance of the principles of natural justice by any tribunal or other public 
authority”. “Tribunal” is here intended in the umbrella sense, consistently with the approach in 
art 14(1) of the underlying International Covenant on Civil and Political Rights (ICCPR): 

… In the determination … of his rights and obligations in a suit at law everyone shall be entitled to 
a fair and public hearing by a competent, independent and impartial tribunal established by law. 
(Emphasis added.) 

Article 14(1), taken at face value, suggests that “the courts” have no particular monopoly on what 
the Chief Justice has recognised as key criteria of judicial legitimacy (independence, impartiality and 
skill).110 It is interesting from this perspective to note the wording of s 25(a) of the NZBORA, which 
more directly implements art 14(1) in affirming the right to criminal trial by “an independent and 
impartial court”. While a focus on courts makes sense in s 25(a), since only courts (though not only 
judges) hear criminal cases in New Zealand, the same logic does not hold for civil “suits at law”.  
There is however no equivalent of s 25(a) in the civil context. Section 27(1), quoted above, comes 
the closest, and can be seen as a broader affirmation of judicial independence.111 But s 27(1) on its 
own provides no clue as to whether the bodies we normally call tribunals in New Zealand are within 
the ambit of the judiciary. In focusing on procedural fairness (natural justice), the section governs all 
decisions taken by public authorities, well beyond any plausible outer limit of the judiciary. 
Somewhat ironically, the reference to a “tribunal” in s 27(1), which is intended to be inclusive, may 
function primarily to confuse casual readers about whether that section applies to courts at all. 

The place of tribunals 
Leaving the NZBORA to one side, legislative references to tribunals in New Zealand are generally 
directed to the “higgledy-piggledy”112 assortment of statutory bodies that comprises the tribunal 
system. Somewhat confusingly, this includes bodies not called tribunals, like the Taxation Review 
Authority. As recognised by the Law Commission,113 there is no authoritative constitutional 
definition of a New Zealand tribunal. The sector is not centrally regulated (though most tribunals 
now have some degree of administrative relationship with the Ministry of Justice), and tribunal 

                                                           
109 See for example the OED online definition of “judiciary”, above n 13.  
110 Above n 6. 
111 See R v Te Kahu (2006) 1 NZLR 459 (CA) at [36]; NZLC R140, above n 15, at [3.41]. 
112 Geoffrey Palmer, above n 95, at 473. 
113 See generally Law Commission Tribunal Reform (NZLC SP20, 2008) (NZLC SP20); NZLC IP6, above n 44. 
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functions span a very broad spectrum, ranging, sometimes within the same body, from executive to 
adjudicative. The disputes adjudicated by tribunals also span a broad spectrum, extending beyond 
citizen-state “administrative justice” to private matters like tenancy. Tribunals are the primary point 
of contact with the justice system for an increasing proportion of New Zealanders. Yet they remain 
the “largely forgotten element” of that system.114  

At an institutional level, tribunals are regularly aligned with courts in legislation. That is done both 
through compendious references to courts and tribunals,115 and, at times, in definitions of courts 
which expressly extend to tribunals:116 an effective reversal of the “umbrella” usage noted above. 
The readiness of legislators to conflate courts (at least, inferior courts) and tribunals from an 
institutional perspective is consistent with the historical fluidity of those labels. Consider for example 
s 247 of the Resource Management Act 1991, which provides that: 

[t]here shall continue to be a court of record called the Environment Court which shall be the 
same court as the court called the Planning Tribunal immediately before the commencement of 
this section … 

The process works the other way, too, though with more subtlety. While openly replacing a court so-
called with a tribunal is likely to raise red flags in judicial independence terms,117 there are bodies in 
the current tribunal system which function as “court-substitutes”, having directly absorbed civil 
workload from the generalist courts.118  

Moving from the institutional to the individual, there is little support in the legislative framework 
consolidated by the 2016 Acts for including tribunal adjudicators, who are often not lawyers, within 
the judiciary.  The clearest signal of their exclusion is their continuing designation as “members” or 
similar rather than judges. Yet the waters have been muddied by a growing legislative practice, 
which has attracted surprisingly little academic attention,119 of requiring the appointment of District 
Court Judges as presiding “members” of various tribunals. The impact of that inclusion on the 
constitutional position of those tribunals, or their non-judge members, is uncertain,120 although its 
potential and presumably intended impact on public perceptions is clear. 

Judging by non-judges? 
Further, while the word “court” (like the word “judge”) is generally avoided in legislation 
constituting tribunals, they are often nevertheless presented as judicial bodies, exercising judicial 

                                                           
114 W John Hopkins “Order from Chaos? Tribunal Reform in New Zealand” (2009) 2 JALTA 47 at 47. 
115 For example the Electronic Courts and Tribunals Act 2016 (part of the 2016 reform package); Māori 
Language Act 2016, sch 2; Parliamentary Privilege Act 2014; Trans-Tasman Proceedings Act 2010; Ombudsmen 
Act 1975, s 13(7)(a), excluding from investigation decisions challengeable before “any court, [or] any tribunal”. 
116 For example the Courts Security Act 1999, s 2, discussed below; Conduct and Client Care Rules, r 1.2. 
Consistently with their chameleon nature, however, tribunals also appear in the latter’s definition of “public 
authority”. 
117 See Joseph, above n 4, at 490. 
118 See NZLC IP6, above n 44, at [2.33–2.36]. The Disputes and Tenancy Tribunals have been described as “in 
reality high volume low level civil courts”: Delivering Justice for All: A Vision for New Zealand Courts and 
Tribunals (NZLC R85, 2004) at 292 (NZLC R85). For the general trend of “moving business down the judicial 
system”, including to tribunals, see Spiller, above n 95, at 200–203. 
119 An exception is Geoffrey Palmer, above n 95, at 472. Palmer appears to view this work as adjudicative but 
“non-judicial”, while Joseph, above n 4, at 499, characterises it unequivocally as “executive”. The Protocol 
containing guidance on extra-judicial employment and offices, above n 77, is surprisingly opaque on the point: 
compare [2], [6] and [8]. 
120 See Geoffrey Palmer, above n 62 at [87], noting the practice of appointing a serving Judge as an “important 
indicator” of which tribunals should be regarded as “quasi-judicial” in nature. 
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functions which are integrated with the general court hierarchy. For example, the recently 
constituted Canterbury Earthquakes Insurance Tribunal presides over “judicial proceedings subject 
to appeal to the High Court, Court of Appeal, and Supreme Court”.121 It is hard to imagine a clearer 
signal that the tribunal is exercising the judicial power of the state. Similarly, the key function of the 
Human Rights Review Tribunal is to “consider and adjudicate upon proceedings”,122 with particularly 
“difficult issues of law” arising in the course of its “civil proceedings” able to be “determined by 
higher courts”.123 The “judicial function” of tribunals is generally recognised in the Official 
Information Act 1982 for the purpose of exempting them, consistently with courts and inquiries, 
from the reach of that Act.124 

Referring to courts and tribunals collectively, or at least recognising the judicial character of 
tribunals, might seem to make intuitive sense for regulatory initiatives that are concerned with 
“state initiated and supported adjudication”125 generally. As seen below, that approach is now 
common in informational material produced by government. But it is clearly inconsistent with the 
practice of excluding tribunal adjudicators from statutory definitions of judges, and thus from first 
impressions of the judiciary.  Most consciously constitutional regulatory statutes, like the Judicial 
Conduct Act and Remuneration Authority Act,126 avoid the word “judicial” altogether in connection 
with tribunal members.   

The prospect of a disconnect between the continuing high-level focus on judges and a more complex 
institutional reality is highlighted by the omnibus Courts Matters Act 2018. The overall purpose of 
this and the “cognate” Tribunals, Powers and Procedures Act 2018 was to promote “a modern, 
efficient, and effective courts and tribunals system”;127 there is no use here of “justice” or “judicial”. 
One reform made by the Courts Matters Act was to amend the definitions of judge, court, and 
tribunal in ss 2 and 3 of the Courts Security Act 1999. The approach taken is a distinctly expansive 
one. First, there is a list of specified “courts”. This list includes in addition to the generalist and 
specialist courts, the Disputes Tribunal and coroners, but also, curiously, the Tenancy Tribunal and 
Waitangi Tribunal.128 Secondly, the definition of court also includes any “tribunal” — defined as any 
body exercising “judicial or quasi-judicial functions”129 — designated by regulations. The definition of 

                                                           
121 Canterbury Earthquakes Insurance Tribunal Act 2019, s 56(a). 
122 Human Rights Act, s 94(a). 
123 Sections 75(f) and 92B. Compare Geoffrey Palmer, above n 62, at [84], describing the work of members of 
this tribunal as “very close indeed” to that of judges. 
124 Section 2(6). Tribunals are, like Crown entities but unlike inquiries, only excluded in respect of their “judicial 
function”, implying that they also perform non-judicial functions.  
125 NZLC R85, above n 118, at 113.  
126 While the latter Act’s provision on judicial salaries applies only to judges and coroners, a number of other 
non-judge adjudicators are included in a list of “officers” whose remuneration is also set by the Authority: 
s 12(1)(a)(v) and sched 4. This list, which would repay study in its own right, currently includes some 
adjudicators in court (such as the Chief Community Magistrate) and out of court (such as the Motor Vehicle 
Disputes Tribunal), interspersed with clearly non-judicial officers (such as the Chief Executive of the 
Parliamentary Service). An alternative route for fixing adjudicators’ remuneration, used in relation to 
Environment Commissioners and additional members of the Maori Land Court, is to deem them members of a 
“statutory Board”: see the Fees and Travelling Allowances Act 1951 and, for example, Resource Management 
Act, s 263.  
127 Courts Matters Bill 2017 (285-2) (select committee report) at 1. 
128 The Waitangi Tribunal is a unique institution with the legal status of a permanent commission of inquiry: 
see the Treaty of Waitangi Act 1975. Its special constitutional role is beyond the scope of this article. 
129 Section 2 definition of “tribunal” (emphasis added). “Quasi-judicial” is an inherently imprecise term: see 
Cane, above n 25, at 12-13 and 140. Perhaps for this reason, it is uncommon in New Zealand legislation: its 
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judge, in turn, extends to any “member” of any listed court or tribunal, and any “person” presiding 
over a body designated as such. So there is now at least one statute, albeit a low-profile and 
practically focused one, in which lay tribunal members in New Zealand are formally recognised as 
judges. 

Beyond legislation 
In New Zealand’s small-c constitutional landscape, the range of potential sources of official 
constitutional understandings is well-recognised, particularly as regards authoritative documents like 
the Cabinet Manual.  The current Cabinet Manual does not define the judiciary, but having first 
introduced the phrase in the institutional sense, in counterpoint to the other two branches of 
government,130 the distinct impression from the ensuing discussion is of a group limited to the senior 
court judges.131 A comparison can be drawn with the Standing Orders of the House of 
Representatives, which, in seeking to protect “the constitutional relationship … between the 
legislative and judicial branches of government”,132 set the scope of the sub judice rule by reference 
to “New Zealand courts”,133 defined consistently with the Senior Courts Act.   Tribunals, like 
coroners, seem clearly excluded from the Standing Orders’ primary protection for “the judiciary”.134  
Public inquiries chaired by sitting judges, which are an accepted “extra-judicial” phenomenon in 
New Zealand,135 are similarly open to parliamentary comment. However, consistently with the law 
on contempt of court, the related prohibition in the Standing Orders on using offensive words 
against “any member of the judiciary” has been held to protect judges while chairing inquiries.136 
That raises the question of equivalent protection for judges acting in (arguably) judicial positions 
outside court, for example as tribunal chairs: which, in turn, invites the question of protection for 
their non-judge tribunal colleagues. 

A similar focus on judges in court is evident in formal documents emanating from the judiciary itself.  
The Chief Justice’s 2017 protocol on extra-judicial activities, for example, does not apply to 
non-judge court adjudicators or to coroners.137 Coroners do, however, have an equivalent protocol, 
issued by the Chief Coroner, which is notable for expressly identifying them as part of the 
judiciary.138 The Guidelines for Judicial Conduct, more recently revised by the Chief Justice, have the 
purpose of providing “practical guidance to members of the judiciary”.139 There is, perhaps 
surprisingly, no explanation in this document of who those members are. The Guidelines do refer at 
several points to the Judicial Conduct Act, which as noted above generally defines judges by 

                                                           
only other current use is in r 14.5 of the Conduct and Client Care Rules, in connection with the ability of 
barristers sole to take direct instructions. 
130 Keith, above n 50, at 2. 
131 See particularly at 2 and 58. The statement at [4.8] that the Attorney-General “recommends the 
appointment of judges” would have the effect, if read literally, of including most inferior court judges and 
other positions like that of coroner; but it would then, absurdly, exclude the Chief Justice (whose appointment 
is recommended by the Prime Minister) and Maori Land Court judges (recommended by the Minister of Maori 
Affairs). 
132 Standing Orders of the House of Representatives 2017, SO 3(1). 
133 SO 115. 
134 See Mary Harris and David Wilson McGee Parliamentary Practice in New Zealand (4th ed, Oratia, Auckland, 
2017) at 234. 
135 Protocol containing guidance on extra-judicial employment and offices, above n 77, at [8]; see Geoffrey 
Palmer, above n 95, at 460 and following. 
136 Harris and Wilson, above n 134, at 232. 
137 Equivalent restrictions on community magistrates are imposed directly by statute: District Court Act, s 45.  
138 Concurrent Office or Employment Protocol (2017/5) at [5]. 
139 Guidelines for Judicial Conduct 2019 (November 2019) at [1].  
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reference to that label, but do not expressly adopt that Act’s definition.  The extent of the 
Guidelines’ application is therefore open to interpretation. Community magistrates presiding over 
criminal trials, for example, seem likely not among the intended subjects: a position which might 
come as a surprise to participants in those trials.  

A final example is the current memorandum of understanding governing the Institute of Judicial 
Studies (IJS),140 which functions as the “education arm of the New Zealand judiciary”.141 This 
document ties the formal mandate of IJS to “judicial officers”, a term which is not defined. It is, 
however, relatively clear from the information available on IJS’ website that its mandate is 
interpreted as confined to judges in court.142 So the statutory recognition of non-judge adjudicators, 
even those in court like community magistrates, as “judicial officers” or even “inferior courts” does 
not necessarily bring them with the scope of important regulatory initiatives like judicial education 
and ethical guidance.143  

The judiciary for the public 
The provision of information about government online is now an integral part of New Zealand civic 
life, and it has distinct potential significance for the development of constitutional culture. There are 
explanations of the judiciary and its constitutional role on several government websites, and the 
expansiveness of some of these explanations provides an interesting contrast to more formal 
regulatory material issued by government.   

The Ministry of Justice, for example, offers a general explanation of “how the justice system works”, 
which links to a description of the three branches of government (“based on the separation of 
powers concept”).144 Each branch is “made up of” particular office holders; following this pattern, 
the judiciary is “made up of New Zealand judges and judicial officers” (emphasis added). The phrase 
“judicial officer” is unexplained here. It might be referring only to community magistrates and 
Justices, as the District Court Act and Contempt of Court Act definitions would suggest. This is 
already a relatively broad conception of the judiciary by official standards.  However, the District 
Court’s own page on “other judicial officers” uses the term more loosely.145 Having described 
community magistrates unequivocally as “an important component of the District Court Judiciary”, 
that page goes on to list not only Justices, but also the Court’s registrars (described somewhat 
provocatively as having “jurisdiction to hear cases”) and the Disputes Tribunal referees.  The 
Coronial Services subsite, in turn, introduces coroners as “like judges”, describing them as “qualified 
lawyers appointed as judicial officers”.146 The alignment of coroners with judges is reinforced by 
repeated references on this site to the “Coroners Court”.  

It is significant that while the Coroners Act now describes coroners as holding “judicial office”, it 
neither identifies them as judicial officers nor contains any reference to a court. The use of the 

                                                           
140 Memorandum of Understanding for the Institute of Judicial Studies Between the Chief Justice and the 
Secretary for Justice (2005) (Obtained on request by the author). 
141 Institute of Judicial Studies Prospectus 2020 <https://ijs.govt.nz>.  
142 See particularly “Governance Arrangements” <https://ijs.govt.nz>.  
143 The Chief Coroner has publicly commented on the exclusion of coroners from the IJS mandate: 
Neil MacLean “Coronial reform and the role of the Chief Coroner” [2012] NZLJ 208 at 209.  Community 
magistrates do complete a separate “course of training” prior to appointment: Community Magistrates 
Regulations 1998, reg 6. 
144 Ministry of Justice “Who makes & applies the law” (1 May 2020) <www.justice.govt.nz>. 
145 The District Court of New Zealand “Other Judicial Officers” <www.districtcourts.govt.nz>.  
146 Coronial Services of New Zealand “Chief Coroner & coroners” <https://coronialservices.justice.govt.nz> 
(emphasis added).  
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phrase “Coroners Court” on government sites147 (like the use of “Small Claims Court” to describe the 
Disputes Tribunal’s predecessor)148 highlights the significance of extra-statutory institutional 
understandings. Coroners may be treated as judges for the purpose of the Judicial Conduct Act, and 
(like disputes referees) as courts for the purposes of the Inferior Courts Procedure Act, but their own 
governing Act keeps them outside the court system. This is recognised somewhat awkwardly in the 
court structure diagram published by the Ministry of Justice, which places the “Coroners Court” in an 
equivalent peripheral position to the Waitangi Tribunal.149  

It would not be unreasonable to assume from these sources that adjudicators like coroners and 
community magistrates are members of the judiciary.  Indeed, it is plausible to read the Ministry of 
Justice’s framing of the judiciary as extending to tribunal members generally. Another page in the 
same section of the Ministry site describes the rule of law, a “significant part of the New Zealand 
constitution”, as including the principle that persons should not be deprived of liberty, status or 
other substantial interests without “the opportunity of a fair hearing before an impartial court or 
tribunal”.150 This echoes the language of international instruments like the ICCPR. While the terms 
used to describe individual tribunals vary substantially — and somewhat confusingly — the Human 
Rights Review Tribunal, for example, is introduced unequivocally as an “independent judicial 
body”.151 Tribunals collectively are placed firmly within the “structure of the court system” on the 
related Courts of New Zealand site, which explains that “[o]utside the pyramid for courts of general 
jurisdiction are specialist courts and tribunals”.152 And the structural diagrams on both this and the 
Ministry site, reproduced as annexures to this article for ease of comparison, expressly include a 
compendium category of “tribunals and authorities” within the court hierarchy. The Employment 
Relations Authority (supervised by the Employment Court) is, interestingly, the only such body to be 
listed individually, with the Ministry diagram placing it in an equivalent position to the Court Martial. 
The Courts of New Zealand diagram, by contrast, does not acknowledge the Court Martial (or the 
“Coroners Court”) at all.  The Disputes Tribunal is not mentioned by name in either diagram, despite 
its formal status as a division of the District Court. The fundamental awkwardness of the Disputes 
Tribunal’s position is reinforced by its own site, which proclaims that it enables parties to “settle 
disputes without going to court”.153 

Internal inconsistencies aside, the general impression emerging from current justice sector websites 
is, arguably, of an inclusive courts and tribunals judiciary. That is somewhat surprising in comparison 
not only to formal documents like the Cabinet Manual and Standing Orders (and the Chief Justice’s 
own regulatory publications), but to informational material from elsewhere in government; for 
example, the “Visit and Learn” section of Parliament’s website states simply that “[t]he Judiciary 
interprets the law through the courts”.154 

A note on the Law Commission 
In considering official perspectives on the judiciary, a peripheral but vital position is occupied by 
reports of the New Zealand Law Commission, an independent body which makes recommendations 

                                                           
147 See also Courts of New Zealand <www.courtsofnz.govt.nz>. 
148 Disputes Tribunal of New Zealand “About the Tribunal” <www.disputestribunal.govt.nz>; contrast the Small 
Claims Tribunals Act 1976.  
149 See Annexure One.  
150 “The basis for all law” <www.justice.govt.nz>.  
151 “About the Tribunal” <www.justice.govt.nz>. 
152 “Structure of the court system” <www.courtsofnz.govt.nz>. 
153 “What the Tribunal can help with” <www.disputestribunal.govt.nz>. 
154 New Zealand Parliament “Our system of government” (1 May 2013) <www.parliament.nz>. 
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to government. Space precludes detailed analysis of the Law Commission’s contributions here, but 
two observations are offered to supplement the discussion above.  

First, the Law Commission’s mandate in developing the proposals that underpin the 2016 reforms 
was limited to the legislation regulating the generalist courts: it excluded “major matters of policy” 
like the broader “structure and character” of the court system.155 So, for example, an earlier 
proposal for a new Primary Court, integrating New Zealand’s civilian inferior courts and their various 
adjudicators,156 was off the table. This makes it difficult to know how much weight to place on a 
draft provision (later “emasculated by officials”)157 that would have directly equated the judiciary as 
a “branch of government” with the judges of the generalist courts, District Court included.158 It 
certainly seems unlikely that the Commission intended by this reference to exclude specialist court 
judges from the judiciary headed by the Chief Justice. There is, however, a clear conception here of 
the judiciary as “they”. This indicates a need for caution in interpreting other Commission 
discussions of the judiciary “as an institution”, which may appear to be taking a broader systemic 
focus.159 

Secondly, the Commission’s earlier, more wide-ranging work on the justice system included close 
attention to tribunals “as adjudicative bodies” which should, as a matter of constitutional principle, 
exhibit both “actual and apparent independence”.160 In 2008, Sir Geoffrey Palmer, who was at the 
time the Commission’s President, summarised their historical development unmercifully as “without 
system, without principle, and without consideration of the coherence of the field”.161  That study 
paper acknowledged frankly that tribunals “have been deliberately created to remove certain 
decisions from the courts, so tribunals are not courts”; as matters stand, they are “part of the justice 
system”, but fall “somewhere between” the courts and the executive.162 This ambiguous 
constitutional position was essentially taken as read, with the Commission adopting a pragmatic 
focus on improving the coherence and efficiency of the existing system. Even so, its 
recommendations were not adopted, and the reform effort lapsed.163 The continuing absence of 
serious attention to the tribunal system stands in contrast to jurisdictions like the United Kingdom, 
where, a similar reform exercise having achieved critical momentum, tribunals have been formally 
absorbed into the judicial branch through the creation of a unified “tribunal judiciary”.164 That result 
is certainly not inevitable: other Commonwealth systems have opted for different models.165 To 
date, New Zealand legislators have effectively avoided the issue. 

                                                           
155 NZLC R126, above n 27, at iv. 
156 See generally NZLC R85, above n 118. 
157 Grant Hammond “The Court and the executive” in Andrew Stockley and Michael Littlewood (eds) The New 
Zealand Supreme Court (LexisNexis, Wellington, 2015) 37 at 51–52. 
158 Review of the Judicature Act 1908: Towards a Consolidated Courts Act (NZLC IP29, 2012) at 216. 
159 Such as NZLC R140: see n 15 and n 101 above, and accompanying text. 
160 NZLC SP20, above n 113, at 4–5; compare NZLC R85, above n 118, ch 7.1. 
161 NZLC SP20, above n 113, at iii. 
162 At 4 and 7. 
163 See Geoffrey Palmer, above n 95, at 473. 
164 Under the framework provided by the Tribunals, Courts and Enforcement Act 2007 (UK), which included 
amendments to the Constitutional Reform Act 2005 (UK). See generally Lord Justice Carnwath and others “An 
Overview of the Tribunal Scenes in Australia, Canada, New Zealand and the United Kingdom” in Robin Creyke 
(ed) Tribunals in the Common Law World (Federation Press, Sydney, 2008) 1 at 19–26; Graham Gee “Judicial 
policy in England and Wales” in Richard Devlin and Adam Dodek (eds) Regulating Judges (Edward Elgar, 
Cheltenham (UK), 2016) 145.   
165 See generally Creyke (ed), above n 164. 
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Part Three – Summary and reflections 
A shared working understanding of what, or who, the New Zealand judiciary includes is an essential 
foundation for a meaningful ongoing conversation about the legitimacy of that institution.  Even 
acknowledging the fluidity of the New Zealand constitutional landscape by international standards, 
the extent of ambiguity in the official picture of the judiciary warrants critical reflection. There is a 
deeply-rooted association of the judiciary, as a constitutional institution, with court judges, as a 
group. This reflects the prominence of separation of powers in our inherited constitutional tradition, 
and the unique role of High Court Judges, exercising inherent jurisdiction, in embodying (and 
guarding) that separation. The strength of this association means that even the tenured judges of 
the District Court, the “workhorses of the judicial system”,166 occupy a strangely precarious position: 
indubitably within the judiciary as presented by statute and yet still, following the separate 
enactment of the 2016 Acts, symbolically excluded from its constitutional core. Moving outwards, 
the picture becomes steadily blurrier. 

New Zealand legislation, on the whole, places heavy emphasis on the labels of “judge” and “court” in 
delineating the judicial branch of government. So, for example, specialist court judges are 
increasingly aligned with senior judges for regulatory purposes. They can, with relative confidence, 
be discussed as members of the judiciary. Coroners, who are legally trained, do not adjudicate in 
court, yet are deemed courts for some purposes, and increasingly presented as judges in all but 
name. Lay adjudicators in court, like the District Court’s judicial officers and disputes referees, are in 
a halfway house: treated as courts in their own right, but not generally as judges. These actors seem 
unequivocally part of the institutional framework of the judicial branch of government. Yet whether 
they are members of the judiciary is arguable.   

Then there is the potential judiciary beyond the judges, or beyond the courts — comprising tribunals 
and other bodies populated by a combination of judges, lawyers and laypeople — where a 
significant and increasing proportion of state-run adjudicative work is vested.  Justice sector 
websites suggest that the New Zealand judiciary extends this far, but key judicial regulatory statutes 
do not. People doing this adjudicative work may be defined as judges for certain legislative 
purposes, and their institutions treated as courts for others, yet they remain excluded from high-
level pronouncements about the judicial branch and its constitutional significance. Is their work not 
seen by the legal elite as having the potential to affect public confidence in the judiciary? Is that a 
realistic perspective? And what of the non-adjudicative staff of judicial bodies, within and beyond 
the courts? Can they be regarded in any meaningful sense as part of the judiciary as an institution, 
given their apparent exclusion from the judiciary as a group? 

The examples identified in this article suggest that the edges of the New Zealand judiciary remain 
uncertain from both legal and lay perspectives — and that those perspectives may reasonably 
diverge.  If maintaining (justified) public confidence in the judiciary is the goal, this potential 
divergence may be the most pressing concern.   It is, for instance, tempting to conclude that the 
2016 Acts and their aftermath confirm for the public the existence of a modern “judiciary of the 
judges”, and that this sensibly acknowledges the artificiality of maintaining distinctions among the 
various people who now bear that title.  Yet those distinctions are still “viscerally” felt within the 
legal profession,167 and, presumably, have continuing ramifications for the lived experience of 
lawyers and judges at different levels of the court hierarchy.  Members of the public are much more 
likely to experience judgment in an “inferior” court than a senior one, and may reasonably take their 

                                                           
166 Joseph, above n 24, at [21.5.2]. 
167 See above n 59. 
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perceptions of the independence, skill and impartiality of their “inferior” judge as representative of 
judges generally.  To the extent that these qualities are seen by some in the profession as somehow 
less imperative, or less likely to be fully realised, in those not appointed to the senior courts, this sets 
up the prospect of a self-fulfilling prophecy, and a consequent vulnerability in public confidence 
terms that no amount of abstract “championing” of the judicial role could redress.   

This potential vulnerability is magnified when the position of lawyers appointed to non-judge 
adjudicative roles is taken into account.  These lawyers may be operating under a statutory 
framework that assumes and indeed advertises their independence and other judicial attributes, yet 
be not only denied the title of “judge” but excluded from initiatives designed to support judicial 
excellence, such as inter-bench socialisation and specialised professional development.  And what of 
the increasing number of non-lawyer adjudicators, who lack the legal professional group identity 
which has been so central to the judiciary’s historical cohesion and stability?  Legal commentators 
may dismiss the prospect of their membership of the judiciary out of hand (though lay community 
magistrates are, interestingly, more visible in the judicial literature than lawyer members of 
tribunals).168  There is no reason why members of the public should be so dismissive, particularly 
where non-lawyers, who are generally accomplished in other professions, share a bench with 
lawyers and even judges.   But, in a tradition that associates judging so closely with the practice of 
law, to what standards of independence and skill are these non-lawyers held; and to what extent 
should their performance reflect on the broader judiciary?  Are their evolving roles so distant from 
that of the paradigm judge as to suggest that New Zealand’s fairly relaxed attitude to conferring 
“judicial” authority risks diluting the core constitutional mandate of upholding the rule of law?  Is 
there a risk that the public, seeing judges everywhere, might cease to appreciate the delicate 
relationship between the judicial and political branches of government, or lose faith in the authority 
of senior judges to navigate that relationship?  

It will be evident from these preliminary reflections that the degree of regulatory (and academic) 
emphasis still placed upon judges in court is not, in the author’s view, self-evidently justified. 
Initiatives which seek to maintain public confidence in the judiciary with reference to 
“independence, impartiality, skill and community representation”169 need to be sufficiently inclusive 
and adaptable to recognise and reflect — and where appropriate, to critique — the shifting 
manifestation of judicial power over time.  Public perceptions of the senior courts are undoubtedly 
of constitutional importance in their own right; but they cannot be considered in isolation from 
perceptions of judging in less high-profile and less tradition-bound contexts, all of which contribute 
to evolving conceptions of the judiciary as a trusted national institution. 

A brief observation is offered in conclusion regarding tribunals, which may seem particularly 
implausible candidates for inclusion in this institution, “judicial” qualities notwithstanding. There is a 
conventional assumption that tribunals are quicker, cheaper, more informal and more accessible 
than courts,170 and a related, if less often articulated, assumption that these practical values justify 
the uneasy constitutional position of New Zealand tribunals, half in and half out of the judicial 
branch. Both assumptions are problematic. This is not the place to explore this issue in depth; it 
suffices to point out that court processes may be reshaped to address “precisely the same 

                                                           
168 See for example their inclusion by Joseph in “Appointment, discipline and removal of judges in New 
Zealand” in HP Lee Judiciaries in Comparative Perspective (Cambridge University Press, Cambridge, 2011) 66. 
169 See above n 6. 
170 See generally NZLC SP20, above n 113, at [2.18]–[2.19]; contrast Cane, above n 25, at 266–269. 
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values”,171 while tribunals may develop regulatory structures (including membership criteria) that 
make them largely indistinguishable from traditional courts.172 There is not necessarily a satisfyingly 
bright line in terms of the character of judicial power entrusted by the New Zealand state to courts 
as opposed to tribunals:173 particularly not when considered from the perspective of laypeople 
appearing before court-like tribunals, or tribunal-like courts.  That must be a factor worthy of some 
weight in considering potential vulnerabilities in public confidence in the judiciary.  

  

                                                           
171 Cane, above n 25, at 269. As regards informality and accessibility, see for example the Rangatahi Court 
model, above n 84. Speed and inexpensiveness are accepted regulatory priorities even for the highest courts: 
Senior Courts Act, s 145(a). 
172 The Taxation Review Authority is cited in Lord Carnwath and others, above n 164, at 16 as an example of 
current tribunals “that are very similar to courts”; compare n 118 and n 123 above. 
173 Particularly for specialist courts like the Environment Court, which “mix judicial forms and functions with 
powers more traditionally found in the executive branch of government”: Warnock, above n 34, at 392. 
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Annexure One: Structure of the court system (<www.justice.govt.nz>) 

 

 
Annexure Two: Structure of the court system (<www.courtsofnz.govt.nz>) 
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