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Abstract 

This chapter examines the response of the Australian Federal and State governments to the 

COVID-19 pandemic. While successful in limiting the spread of the virus, the response caused 

significant challenges from a rule of law perspective. Executive powers were exercised after 

the declaration of states of emergency in a quasi-vacuum of checks and balances, with little 

parliamentary or judicial scrutiny and no clear end date. The prolonged international isolation, 

coupled with the uneven distribution of consequences attached to intermittent restrictions, put 

the institutional and legal framework of Australia to the test. The picture emerging is one where 

all bets are on the executives to exercise their significant emergency powers effectively and as 

reasonably as possible. But few substantive accountability mechanisms are in place while the 

pandemic (at the time of writing in July 2021) is still ongoing and so are the states of 

emergency.      
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1. Introduction 

Appraising the Australian legal and political response to the COVID-19 pandemic is a difficult 

task: it has been very successful in containing the spread of the disease, yet patchy at best from 

a rule of law perspective and liable to indefinitely isolate the country from the rest of the world.1 

The first pivotal move was the formation of a new intergovernmental forum, the National 

 

All websites accessed on 9 August 2021. 
1 This chapter is based on: Tamara Tulich, Marco Rizzi and Fiona McGaughey, ‘Cooperative Federalism, Soft 

Governance and Hard Laws in Australia’s State of Emergency’ (Verfassungsblog, 10 April 2020) 

<https://verfassungsblog.de/fighting-covid-19-legal-powers-and-risks-australia/>;  Marco Rizzi and Tamara 

Tulich,  ‘The Australian Response to COVID-19: A Year in Review (Verfassungsblog, 22 February 2021) 

<https://verfassungsblog.de/the-australian-response-to-covid-19-a-year-in-review/>. The authors wish to thank 

Amy Thomasson (UWA Law School) for her outstanding research assistance. All mistakes remain our own. 
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Cabinet, tasked with leading a coordinated response to the pandemic. In parallel, multiple states 

of emergency were declared at both federal and state levels, triggering extraordinary executive 

powers, including limitations on movement and border closures. While Australia, at the time 

of writing, has been largely successful in curtailing community transmission of COVID-19, it 

has done so at the cost of sidelining mechanisms of executive accountability and parliamentary 

scrutiny, imposing significant restrictions on basic freedoms with little independent oversight. 

These democratic deficits presented serious challenges, particularly as the National Cabinet 

became permanent, the vaccination roll-out lingered and states of emergency looked set to 

endure for the foreseeable future.  

 

2. The executive and the use of powers in response to the emergency 

2.1 The Federal level: the National Cabinet and the ‘closed borders’ doctrine 

The National Cabinet was formed on 13 March 2020 as a new intergovernmental decision-

making body to lead a unified and coordinated response to COVID-19 across Australia. It 

comprises the Prime Minister of Australia, the Premiers of the six Australian states and the 

Chief Ministers of the two territories. It is advised by the National Coordination 

Mechanism2 on non-health aspects of the pandemic and by the Australian Health Protection 

Principal Committee3 on medical issues.  

The National Cabinet had some moderate initial success in providing coordinated crisis 

leadership, resulting in a comparatively manageable first wave of the pandemic.4 For this 

reason, in May 2020, the Prime Minister announced that it would become a permanent feature 

of the Australian political landscape,5 forming the core of the newly established National 

Federation Reform Council.6 The National Cabinet is a prime example of an emergency body 

becoming crystallised into the institutional framework of the country. It also raises serious 

questions of transparency and accountability and its operation remains fundamentally opaque.7  

After its initial success, the National Cabinet suffered major failures, such as the inability to 

secure a coordinated approach to interstate travel within Australia. Internal border closures 

restricting movement between states and territories remained entirely at the whim of state and 

 
2 Australian Government, ‘Emergency Management’ (Department of Home Affairs, 29 June 2021) 

<https://www.homeaffairs.gov.au/about-us/our-portfolios/emergency-management/about-emergency-

management/national-coordination-mechanism>. 
3 Australian Government, ‘Australian Health Protection Principal Committee (AHPPC)’ (Department of Health, 

28 May 2021) <https://www.health.gov.au/committees-and-groups/australian-health-protection-principal-

committee-ahppc>. 
4 Stephen Duckett and Anika Stobart, ‘Australia’s COVID-19 Journey Takes a Turn for the Worse’ (Grattan 

Institute, 12 August 2020) <https://grattan.edu.au/news/australias-covid-19-journey-takes-a-turn-for-the-

worse/>. 
5 Prime Minister of Australia, ‘Update following National Cabinet meeting’ (29 May 2020) 

<https://www.pm.gov.au/media/update-following-national-cabinet-meeting>. 
6 This body replaced the Council of Australian Governments (COAG). 
7 See below 3.1. Tamara Tulich, Ben Reilly and Sarah Murray, ‘The National Cabinet: Presidentialised Politics, 

Power-Sharing and a Deficit in Transparency’ (AusPubLaw, 23 October 2020) 

<https://auspublaw.org/2020/10/the-national-cabinet-presidentialised-politics-power-sharing-and-a-deficit-in-

transparency/>; Janina Boughey, ‘Executive Power in Emergencies: Where is the Accountability?’ (2020) 45(3) 

Alternative Law Journal 168. 
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territory governments, and so did decisions on restrictions and lockdowns, generating 

confusion and alarm amongst Australians. 

To implement National Cabinet decisions and contain the spread of COVID-19, all Australian 

governments relied on emergency executive powers. At the Federal level, successive states of 

emergency were declared by the Governor General.8 The first declaration of a ‘human 

biosecurity emergency’ was made on 18 March 2020 and the ensuing state of emergency was 

extended for successive periods of three months up to the time of writing.9 Upon the making 

of such a declaration, the Minister for Health was granted expansive powers under the 

Biosecurity Act 2015 (Cth) (‘Biosecurity Act’) to “take any necessary measures to prevent and 

control COVID-19, and protect the health of all Australians”.10 The Minister issued a number 

of Determinations, pursuant to s 477 of the Biosecurity Act, including to restrict cruise ship 

movement11 and stringently restrict both outgoing (‘overseas travel ban’)12 and inbound 

international travel.13  

The Minister was expressly permitted to impose requirements that “restrict or prevent the 

movement of persons, goods or conveyances in or between specific places”,14 subject to a broad 

proportionality test under ss. 477(1) and (4). An extraordinary exercise of this power occurred 

with the Determination known as the ‘India travel pause’, when the Federal Government 

banned its own citizens and permanent residents from travelling back to Australia from India 

between 3 and 15 May 202115 during India’s devastating second wave. This entailed not only 

stopping all flights from India to Australia, but the provision of criminal sanctions for citizens 

and permanent residents returning to Australia who had been in India in the previous 14 days.16 

Faced with significant backlash both internally and internationally,17 the Prime Minister 

informed the press that “the likelihood of people being prosecuted for breaching the ban was 

 
8 On the advice of the Federal Executive Council, and upon recommendation of the Minister for Health under 

the Biosecurity Act 2015 (Cth) s 474 (Health minister to be satisfied that declaration is necessary). 
9 Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) Declaration 2020 

(Cth). The latest extension commenced on 11 June: Biosecurity (Human Biosecurity Emergency) (Human 

Coronavirus with Pandemic Potential) Variation (Extension No 2) Instrument 2021 (Cth). 
10 The Hon Greg Hunt MP, ‘Extending the Human Biosecurity Emergency Period by Three Months’ 

(Department of Health, 8 December 2020) <https://www.health.gov.au/ministers/the-hon-greg-hunt-

mp/media/extending-the-human-biosecurity-emergency-period-by-three-months>. 
11 Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) (Emergency 

Requirements for Cruise Ships) Determination 2020 (Cth) 
12 Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) (Overseas 

Travel Ban Emergency Requirements) Determination 2020 (Cth). 
13 Australian Government, ‘Coronavirus (COVID-19) Advice for International Travellers’ (Department of 

Health, 17 June 2021) <https://www.health.gov.au/news/health-alerts/novel-coronavirus-2019-ncov-health-

alert/coronavirus-covid-19-restrictions/coronavirus-covid-19-advice-for-international-travellers>. 

14 Biosecurity Act (n 8) s 477(3)(b). 
15 Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) (Emergency 

Requirements — High Risk Country Travel Pause) Determination 2021 (Cth), s 2(1). See also Raj, chapter 16. 
16 Per s 479 of the Biosecurity Act (n 8), a person who does not comply with “emergency requirements and 

directions” such as the travel pause can be liable to a penalty of up to five years in jail, a AUD$66,000 

(approximately US$48,575 or €41,290) fine, or both. 
17 Daniel Hurst, 'UN Raises Serious Human Rights Concerns over Australia’s India Travel Ban' (The Guardian, 

5 May 2021) <https://www.theguardian.com/australia-news/2021/may/05/un-raises-serious-human-rights-

concerns-over-australia-india-travel-ban>. 
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‘pretty much zero’ and ‘very remote’”.18 This created a rather peculiar situation in which the 

very executive that created a specific criminal sanction publicly stated that the sanction would 

not be enforced two days after its entry into force. 

As of 2 July, Australia allowed international travel free of restrictions only with New Zealand 

(‘Trans-Tasman travel bubble’),19 provided that travellers to New Zealand intended to either 

solely return to Australia or not return to Australia at all (to avoid the risk of New Zealand 

being used as a ‘hub’ for further international travel). Practically, New Zealand was considered 

an extension of Australian territory for travel purposes, leaving all the inconsistencies and 

uncertainties of internal border closures between states and territories still in place. The bubble 

was subject to constant suspension and reopening as outbreaks began and ended in the different 

states and territories, as well as in New Zealand itself.20  

The Federal Budget for 2021-22 assumed a “gradual return of temporary and permanent 

migrants” from mid-2022; the continued limitation of international arrivals due to quarantine 

caps “over 2021 and the first half of 2022”; and international travel “expected to remain low 

through to mid-2022” even applying the hypothesis of a successful vaccine roll-out.21 The 

budget hinted at the introduction of more ‘bubble arrangements’, referring to passengers from 

Safe Travel Zones as an exception to the quarantine caps.22 However, an outbreak of the Delta 

variant in the State of New South Wales (NSW) has since plunged the entire east coast of the 

country into prolonged lockdown, prompting further tightening of border control measures. 

This included draconian restrictions on Australian citizens resident overseas returning for 

temporary visits, requiring them to apply for governmental permit to both re-enter and leave 

Australia.23  

 

2.2 The State level: states of emergency and fragmented approaches 

As responsibility for public health resides primarily with the states and territories, all sub-

national governments, except NSW,24 declared states of emergency under their respective 

public health laws and/or emergency legislation. For example, in Western Australia (WA), a 

‘State of Emergency’ was declared by the Minister for Emergency Services from 16 March 

2020 under s 56 of the Emergency Management Act 2005 (WA), and was extended for 14 days 

 
18 Andrew Probyn, 'Indian Travel Ban Headed to Court as Australian Stuck in Bangalore Launches Legal 

Challenge' (ABC News, 5 May 2021) <https://www.abc.net.au/news/2021-05-05/legal-challenge-federal-

government-court-india-covid-travel-ban/100115540>. 
19 Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) (Overseas 

Travel Ban Emergency Requirements) Amendment (No 1) Determination 2021 (Cth), and as of 18 April 2021 

Biosecurity Legislation (Human Coronavirus with Pandemic Potential) Amendment (No 1) Determination 2021 

(Cth). See also Knight, chapter 3. 
20 Note that New Zealand suspended the bubble indefinitely on 31 July 2021 in the aftermath of an outbreak of 

the Delta variant in NSW. 
21 Commonwealth of Australia, Budget 2021-22: Budget Strategy and Outlook (Budget Paper No 1, 11 May 

2021) 36 (Budget). 
22 ibid 36. 
23 Biosecurity Determination (n 19), Schedule 1 – Amendments. 
24 Section 7(1) of the Public Health Act 2010 (NSW) provides that emergency powers are exercisable when 

there is a “risk to public health”, without the need for emergency declarations. 
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up to the time of writing. Emergency powers thus activated included electronic monitoring of 

persons in quarantine and powers to direct the closure of premises.25  

A ‘Public Health State of Emergency’ was also declared in WA on 23 March 2020, by the 

Minister for Health under the Public Health Act 2016 (WA), and had similarly been extended 

every 14 days up to the time of writing. These declarations provided the WA executive with a 

wealth of powers, including the ability to issue medical directions to individuals and other 

measures relating to movement and quarantine.26  

The most significant emergency policy adopted in WA, implemented under ss. 67, 70 and 72A 

of the Emergency Management Act 2005 (WA), was the ‘controlled border’.27 It included 

measures ranging from an entry pass, health screening and quarantine requirements, to a ‘hard 

interstate border’ whereby entry was refused to travellers from other Australian jurisdictions 

and New Zealand when there are outbreaks, with limited and rigidly regulated exemptions. 

These measures could apply retrospectively to whomever was in WA territory at the time of 

adoption and could be made legally binding without any form of parliamentary oversight. 

Directions adopted under the Act were subject to a bland requirement of being “published in 

the manner that the Minister considers suitable in the circumstances of the emergency”,28 and 

failure to do so did not invalidate the direction.29 However, failure by an individual to comply 

with any direction constituted an offence punishable by imprisonment for up to 12 months (this 

penalty was specifically introduced in response to COVID-19)30 or a very significant fine of 

up to AUD$50,000 (US$37,400 or €31,500).31 Breaches of quarantine directions were 

successfully prosecuted in WA, but custodial sentences were overturned on appeal.32 

Other states that experienced higher levels of community transmission deployed other 

restrictive emergency measures, the most significant being the hard lockdown imposed in 

Melbourne under the Public Health and Wellbeing Act 2008 (Vic) in August 2020.33 Both the 

WA hard border and the Victorian lockdown were subject to court challenges as discussed 

below. 

From the start of 2021, several states adopted the strategy of imposing short ‘snap’ or ‘circuit 

breaker’ lockdowns of a few days to crush emerging outbreaks in response to as little as one 

case of community transmission.34 While this strategy was implemented with a certain degree 

 
25 Emergency Management Act 2005 (WA), pt 6. 
26 Public Health Act 2016 (WA), pt 12, div 5. 
27 Christopher John Dawson, Commissioner of Police and State Emergency Coordinator, ‘Controlled Border for 

Western Australia Directions’ (Government of Western Australia, 13 November 2020) 

<https://www.wa.gov.au/sites/default/files/2020-11/20201113ControlledBorderforWADirections.pdf>. As at 28 

June 2021, the ‘Controlled Border for Western Australia Directions’ are in their 28th iteration – cfr ‘Controlled 

Border for Western Australia Amendment Directions (No 28)’. 
28 Emergency Management Act 2005 (WA), s 77(2A)(c). 
29 ibid s 77(3). 
30 Emergency Management Amendment (COVID-19 Response) Act 2020 (WA), s 13(1)(b). 
31 Emergency Management Act 2005 (WA), s 86. 
32 Vander Sanden v Johnson [2020] WASC 331; Johnson v Vander Sanden [2021] WASCA 27; Tonkin v Busby 

[2021] WASC 61 
33 Holly Mclean and Ben Huf, ‘Emergency Powers, Public Health and COVID-19’ (2020) Department of 

Parliamentary Services Research Paper No 2 <https://www.parliament.vic.gov.au/publications/research-

papers/send/36-research-papers/13962-emergency-powers-public-health-and-covid-19>. 
34 For example: Queensland Government, ‘Restrictions for Impacted Areas – South East Queensland, 

Townsville (including Magnetic Island and palm Island)’ (2 July 2021) 
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of consistency in WA, Queensland and the Northern Territory, the more populous states of 

Victoria and NSW tended to delay lockdowns until community transmission was more 

established. In particular, the NSW response to an outbreak of the so-called Delta variant in 

June 2021 attracted severe criticisms and arguably caused a domino effect of subsequent 

restrictions adopted in most other states and territories.35  

 

2.3 The vaccine rollout strategy 

The vaccine roll-out strategy has been, to date, a resounding failure, plagued by insufficient 

supply,36 chaotic communication with erratic shifts in policy targets37 and growing levels of 

hesitancy.38 At the end of June 2021, Australia had the lowest percentage of fully vaccinated 

population among OECD countries – a grim 4.7%.39 

It is difficult to disentangle politics from laws and norms in this space, but technically the roll-

out was administered pursuant to the Australian Vaccination and Treatment Strategy and the 

Roll-out Strategy40 adopted by the National Cabinet. The fifth element of the strategy is the 

Australian COVID-19 Vaccination Policy,41 which was implemented through the Australian 

Government COVID-19 Implementation Plan, with each state and territory responsible for 

“developing jurisdictional implementation plans”.42 The strategy created ‘priority populations’ 

and a phased roll-out approach based on vulnerability levels identified by the Department of 

Health after consultation with the Australian Technical Advisory Group on Immunisation 

(ATAGI).43 Decisions on prioritisation were described by the policy as “difficult and 

 
<https://www.qld.gov.au/health/conditions/health-alerts/coronavirus-covid-19/current-status/public-health-

directions/restrictions-impacted-areas>. Similar measures were adopted by Western Australia and the Northern 

Territory around the same dates. 
35 Aisha Dow and Melissa Cunningham, ‘NSW Too Slow to Lock Down so Borders Should be Closed: 

Epidemiologists’ (The Age, 28 June 2021) <https://www.theage.com.au/national/victoria/nsw-too-slow-to-lock-

down-so-borders-should-be-closed-epidemiologists-20210628-p584y4.html>. 
36 ‘What’s Gone Wrong with Australia’s Vaccine Rollout?’ (BBC News, 17 June 2021) 

<https://www.bbc.com/news/world-australia-56825920>. See also Singh, chapter 2. 
37 Inga Ting, Nathanael Scott and Alex Palmer, ‘Untangling Australia’s Vaccine Rollout Timetable’ (ABC 

News, 30 May 2021) <https://www.abc.net.au/news/2021-05-28/untangling-australia-s-covid-vaccine-rollout-

timetable/100156720>. 
38 Nicholas Biddle and others, 'Vaccine Willingness and Concerns in Australia: August 2020 to April 2021' 

(2021) ANU Centre for Social Research & Methods Research Paper 

<https://csrm.cass.anu.edu.au/sites/default/files/docs/2021/5/Vaccine_willingness_and_concerns_in_Australia_-

_August_2020_to_April_2021.pdf>. 
39 Our World in Data, ‘Coronavirus (COVID-19) Vaccinations’ (Statistics and Research, 30 June 2021) 

<https://ourworldindata.org/covid-vaccinations>. 
40 Australian Government, ‘COVID-19 Vaccine and Treatment Strategy’ (Department of Health, 27 January 

2021) <https://www.health.gov.au/initiatives-and-programs/covid-19-vaccines/about-covid-19-vaccines/covid-

19-vaccine-and-treatment-strategy>. 
41 Australian Government, ‘Australian COVID-19 Vaccination Policy’ (13 November 2020) 2 

<https://www.health.gov.au/sites/default/files/documents/2020/12/covid-19-vaccination-australian-covid-19-

vaccination-policy.pdf>. 
42 ibid 7. 
43 Australian Government, ‘Australia’s COVID-19 Vaccine National Roll-out Strategy’ (7 January 2021) 

<https://www.health.gov.au/sites/default/files/documents/2021/01/covid-19-vaccination-australia-s-covid-19-

vaccine-national-roll-out-strategy.pdf>. 
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contentious”.44 Crucially, none of the documents mentioned here were expressed as being made 

pursuant to any written law. In response to a specific inquiry as to the legal basis of the Strategy, 

the Department of Health COVID-19 Vaccine Taskforce confirmed that “policy decisions of 

National Cabinet regarding priority cohorts do not require legislation or any other legislative 

instruments to support their implementation.”45 

As of 2 July 2021, there has been little national consistency in the roll-out, with states and 

territories opening and closing vaccination to different age groups regardless of the original 

prioritisation scheme.46 Concerns have also been raised about several aspects of the roll-out 

strategy, including supply flows from the national to the state level and potential age 

discrimination as young people were turned away from empty vaccination centres.47 Further 

problems may arise should the government move in the direction of easing restrictions (such 

as quarantine requirements for returning travellers) for fully vaccinated individuals, as 

envisaged in the vaccination policy. Indeed, it is unclear what (if any) mechanisms of 

accountability, such as judicial review, may be available in this regard.  

3. Legislative scrutiny and judicial oversight   

3.1 The National Cabinet: amorphous and unchallengeable? 

As noted in section 2.1, the National Cabinet raises questions of transparency and 

accountability. First, it is established as a Committee of the Federal Cabinet.48 A cabinet is the 

primary decision-making organ of executive governments in Australia and is held accountable 

to Parliament through the convention of responsible government. Yet, important aspects of this 

convention – cabinet confidentiality, solidarity and collective cabinet responsibility – are 

disrupted by the National Cabinet.  

Cabinet confidentiality protects internal discussions and documents from disclosure. Cabinet 

documents and deliberations, including those of the National Cabinet, are classified as exempt 

documents under State and Federal freedom of information (FOI) legislation49 – shielded from 

a key mechanism for ensuring democratic accountability of executives in Australia.50 Senator 

Rex Patrick of South Australia, after being denied access to National Cabinet documents 

several times, applied to the FOI Division of the Administrative Appeals Tribunal (AAT) for 

review.  On social media, Senator Patrick explained that he is fighting for transparency, for 

“the preservation of responsible government” and for the right to access information pertaining 

to intergovernmental meetings.51 On 5 August, the AAT handed down a decision in favour of 

 
44 Australian Government (n 41) 11. 
45 Email from COVID-19 Vaccine Taskforce to the lead author (17 June 2021). 
46 Sarah Swain, ‘Can You Get a COVID-19 Vaccination Yet? State-by-State Guide’ (9News, 17 June 2021) 

<https://www.9news.com.au/national/coronavirus-vaccine-update-australia-state-by-state-guide-who-can-get-

covid19-vaccine-explainer/103ad605-d711-4b06-8334-8f26731561b1>. 
47 Luke Beck, 'Vaccine Rollout Looks Discriminatory Against Young People' (The Sydney Morning Herald,, 13 

June 2021) <https://www.smh.com.au/national/vaccine-rollout-looks-discriminatory-against-young-people-

20210613-p580m2.html>. 
48 Commonwealth of Australia, ‘Cabinet Handbook’ (Department of Prime Minister and Cabinet, 16 October 

2020).  

49 Freedom of Information Act 1982 (Cth); every state and territory has analogous legislation. 
50 Boughey (n 7) 168. 
51 Senator Rex Patrick, ‘Rex v Scott: An Important Fight’ (Facebook, 22 May 2021) 

<https://www.facebook.com/permalink.php?story_fbid=927206971173053&id=193047494589008>. 
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Senator Patrick,52 in what is arguably the first instance of substantive pushback against the 

otherwise unfettered dominance of the executive since the start of the pandemic. The Tribunal 

found that the National Cabinet cannot benefit from FOI exemptions “merely because the 

Prime Minister of the day has purported to establish it as [a federal Cabinet committee]”.53 At 

the time of writing, the Federal Government is considering whether to appeal the decision. 

As for the principle of cabinet solidarity, this requires cabinet members to show public support 

for its decisions, regardless of their individual views. Additionally, cabinets are normally 

accountable through collective cabinet responsibility to the Parliament from which they are 

drawn. However, because the National Cabinet is an intergovernmental body, its members are 

not collectively responsible to one Parliament, but individually responsible to nine separate 

parliaments and the interests of their constituencies. The principles of collective responsibility 

and solidarity are therefore ineffective in this context.  

3.2 Delegated legislation and parliamentary scrutiny in states of emergency  

Parliamentary scrutiny and oversight of delegated legislation, or legislative instruments, 

enables accountability of executive action taken under states of emergency across Australia. 

As of 17 June 2021, the Commonwealth Senate Standing Committee for the Scrutiny of 

Delegated Legislation (SCSDL) found that 494 legislative instruments had been made in 

response to COVID-19,54 a significant number of which are exempt from disallowance. This 

meant that they were protected from parliamentary scrutiny. The SCSDL, in its interim report 

into the exemption of delegated legislation from parliamentary oversight, observed that 

between 1 January and 31 July 2020, 20% of all instruments made in response to COVID-19 

were exempt from disallowance.55 By the end of 2020, the percentage of exempt instruments 

remained at 17%.56 In its interim report, the SCSDL formed the view that emergency-related 

delegated legislation engaging individual rights and liberties should not be quarantined from 

parliamentary scrutiny and oversight, including through disallowance procedures.57  

Parliamentary oversight and scrutiny were further curtailed by suspensions in parliamentary 

sittings.58 In 2020, the National Parliament was suspended from 23 March to 11 August,59 far 

exceeding the number of sitting days cancelled in Canada, France, Germany, New Zealand, 

Spain, the UK and the US despite the incomparably lower impact of the pandemic in 

 
52 Patrick and Secretary, Department of Prime Minister and Cabinet (Freedom of Information)  [2021] AATA 

2719 (5 August 2021). 
53 ibid [67]. 
54 Parliament of Australia, Senate Standing Committee for the Scrutiny of Delegated Legislation, ‘Scrutiny of 

COVID-19 Instruments’ (26 June 2021) 

<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Scrutiny_of_Delegated_Legislation/Scrut

iny_of_COVID-19_instruments>. 
55 Parliament of Australia, Senate Standing Committee for the Scrutiny of Delegated Legislation, Inquiry into 

the Exemption of Delegated Legislation From Parliamentary Oversight – Interim Report (Parliament of 

Australia 2020) 48. 
56 Yee-Fui Ng and Stephen Gray, ‘Wars, Pandemics and Emergencies: What Can History Tell Us About 

Executive Power And Surveillance In Times Of Crisis?’ (2020) 44(1) UNSW Law Journal 227, 259. 
57 ibid.  
58 ibid 257. 
59 Both Houses of Parliament returned to consider COVID-19 related legislation on 8 April and 12 to 14 May 

2020. 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/2719.html
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2021/2719.html
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Australia.60 Six out of Australia’s eight sub-national parliaments also cancelled sitting days due 

to the pandemic.61 This stands in contrast to parliamentary sittings during World War I, World 

War II and the Spanish Flu when suspensions did not occur.62    

At the Federal level, the exemption of legislative instruments from disallowance has flow on 

effects for parliamentary scrutiny of human rights pursuant to the Human Rights 

(Parliamentary Scrutiny) Act 2011 (Cth). In 2011, Australia introduced a parliamentary 

scrutiny model of human rights protection at the Federal level,63 whereby bills and delegated 

legislation are scrutinised for their compliance with human rights contained in seven 

international instruments identified in s 3(1). However, the Act excludes from this scrutiny any 

legislative instrument exempt from disallowance.64 Notwithstanding, under s 7 the 

Parliamentary Joint Committee on Human Rights examines legislative instruments for 

compatibility with human rights and reports to Parliament on the issue. The joint committee 

has taken this function seriously, examining and reporting on the instruments exempt from 

disallowance under the Biosecurity Act. However, the legislative exemption from provision of 

a statement of compatibility for exempt instruments has hamstrung its role – leaving 

unanswerable “whether all of the measures are reasonable, necessary and proportionate”.65   

3.3 Judicial and other independent forms of oversight 

At the time of writing, measures adopted by federal and state governments have attracted 

relatively little litigation and, more importantly, governments have almost always prevailed, 

except for the AAT decision on FOI. 

3.3.1 Court challenges to federal measures 

Two court challenges were brought before the Federal Court of Australia against national 

measures: the ‘India travel pause’ and the ‘overseas travel ban’. Both failed. 

In the first case,66 a Melbourne man challenged the India travel pause claiming that it either 

infringed on a common law right of citizens to re-enter the country,67 or that it was beyond 

power as laid out in the Biosecurity Act. This was broken down into two arguments. First, that 

 
60 Parliament of Australia (n 555) 40. See also Basilien-Gainche, chapter 35 (France); Mangold, chapter 27 

(Germany); Knight, chapter 3 (New Zealand); Grogan, chapter 5 (United Kingdom); Graber, chapter 6 (United 

States). 
61 Parliament of Australia (n 555); Nicholas Horne, ‘COVID-19 and Parliamentary Sittings’ (FlagPost, 2 April 

2020) 

<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/2020/

April/COVID-19_and_parliamentary_sittings>; Ng and Gray (n 56) 257. 
62 Ng and Gray (n 56) 259. 
63 See generally: George Williams and Daniel Reynolds, ‘Parliamentary Human Rights Vetting and 

Deliberation’ in Ron Levy, Hoi Kong, Graeme Orr and Jeff King (eds), The Cambridge Handbook of 

Deliberative Constitutionalism (Cambridge University Press 2018) 72; Stephen Gardbaum, ‘The New 

Commonwealth Model of Constitutionalism’ (2001) 49(4) American Journal of Comparative Law 707. 
64 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth), s 9(1). 
65 Parliamentary Joint Committee on Human Rights, Human Rights Scrutiny Report (Commonwealth of 

Australia, Report 12 of 2020). 
66 Newman v Minister for Health and Aged Care [2021] FCA 517 (Newman). 
67 Australia does not have a constitutional or statutory bill of rights at the Federal level. Queensland, Victoria 

and the ACT are the only jurisdictions to have introduced human rights legislation. No constitutional right of 

entry for citizens exists. 



 Page 10 of 13 

the Minister for Health had not complied with the proportionality requirements outlined in the 

Act,68 and secondly, that the travel pause had an impermissible extraterritorial effect.  

The Federal Court rejected the first argument, finding that a sufficient intent to abrogate the 

common law right to re-enter Australia could be found in the wording of s 477.69 The Court 

referred to it being a “necessary incident of the scheme contemplated by Ch 8 [of the 

Biosecurity Act] that a person may be prevented from both entering and leaving Australia”.70  

The Court also rejected the second argument, that the minister’s actions were 

disproportionate,71 finding the travel pause “no more restrictive or intrusive than is required in 

the circumstances”.72 This conclusion was justified on the basis that the minister had received 

and considered advice from the Commonwealth’s Chief Medical Officer, who said that banning 

travel from India was necessary to protect public health.73 The Court also found that the 

measure did not operate extraterritorially, as it simply made it an offence to enter Australian 

territory and “[l]egislation does not operate extraterritorially merely because it might have 

some relationship to events which occur overseas, such as boarding a flight.”74 

In the second case before the Federal Court, the thinktank LibertyWorks initiated a judicial 

review challenge to the international travel ban,75 arguing that the Minister for Health only had 

the power to stop an individual from leaving the country,76 rather than a group of individuals 

such as all permanent residents and Australian citizens via a Determination under s 477(1). The 

Court concluded that to interpret the Minister's power as subject to such limitations would 

“eviscerate” or “at least emasculate” it and “frustrate the Parliament's clear intention in enacting 

emergency powers”.77 The Court explained that such an interpretation would be completely 

impractical and effectively require biosecurity control orders to be made for every individual 

who planned to leave the country.78 

LibertyWorks' submitted that its argument was supported by the principle of legality and 

Article 12 of the ICCPR (freedom of movement).79 The Court rejected this submission because 

it proceeded on the basis that the right is absolute, while it is not given that restrictions on 

various grounds, including public health, are expressly permitted.80 The Court concluded that 

the proportionality requirements of s 477(4) of the Biosecurity Act are sufficient to protect 

freedom of movement.81 

 
68 Biosecurity Act (n 8) s 477(4). 
69 Newman (n 66) [82]. 
70 ibid. 
71 ibid [52], [59], [61]. 
72 ibid [61]. 
73 ibid. 
74 ibid [63]. 
75 LibertyWorks Inc v Commonwealth of Australia [2021] FCAFC 90 (LibertyWorks). 
76 A power granted under s 96 of the Biosecurity Act (n 8). 
77 LibertyWorks (n 75) [63]. 
78 ibid [64]. 
79 ibid [70]. 
80 ibid [71]. 
81 ibid. 
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3.3.2 Court challenges to state measures 

At the State level there were three main court challenges to pandemic executive measures. All 

saw the relevant state government emerge victorious. The most important challenge was 

brought in the High Court of Australia by mining magnate Clive Palmer against WA’s ‘hard 

interstate border’.82 Palmer claimed that the directions and/or the empowering provisions in 

the Emergency Management Act 2005 (WA) authorising the border closure violated s 92 of 

the Australia Constitution that provides “trade, commerce, and intercourse among the states … 

shall be absolutely free”. The High Court dismissed the claim, finding that s 56 of the 

Emergency Management Act (the power to declare a state of emergency) and s 67 (the power 

to prohibit the movement of persons into a declared emergency area) of the Act did not 

impermissibly infringe upon s 92 of the Constitution. The Court accepted that s 67 burdened 

interstate movement, but that this burden was justified in the circumstances:  

… the restrictions are severe, but it cannot be denied that the importance of 

the protection of health and life amply justifies the severity of the measures.83  

The second challenge was brought to the High Court by a hotel owner in Melbourne, against a 

direction of the Victorian government limiting the movement of individuals to 25km from their 

home. The argument was that the Australian Constitution establishes an implied freedom of 

movement of residents within a state, allegedly contravened by the direction. The Court 

however was not satisfied that such an implication could be drawn from the text and structure 

of the Constitution and dismissed the case.84  

Finally, a challenge was brought in the Victorian Supreme Court by a cafe owner in Melbourne. 

She argued that curfews imposed in Victoria breached the rights to freedom of movement and 

liberty enshrined in the Charter of Human Rights and Responsibilities Act 2006 (Vic). While 

acknowledging that measures such as curfews represent major restrictions on individual rights, 

the Court dismissed the claim finding curfews a proportionate curtailment of such rights for 

the protection of public health in an emergency.85  

George Williams observed that Australia has “a long record of deferring to government at a 

time of national crisis”.86 Deference in this context has translated into a significant margin of 

manoeuvre left to executive governments at all levels, particularly in the absence of an agreed 

national containment strategy. 

It is finally worth noting a parallel line of cases that have tackled the impact of COVID-19 

restrictions on freedom of association and political communication. Litigation in NSW 

challenging restrictions on the Black Lives Matter protests that took place in June – July 2020 

 
82 Palmer v Western Australia [2021] HCA 5.  See also Palmer v State of Western Australia (No 4) [2020] FCA 

1221 for factual findings in the case.  
83 ibid [81]. 
84 Gerner v Victoria [2020] HCA 48. 
85 Loielo v Giles [2020] VSC 722. 
86 George Williams, ‘No Good Reason to Hide Powers from Parliament’s Eye’ (The Australian, 6 December 

2020) <https://www.theaustralian.com.au/commentary/no-good-reason-to-hide-powers-from-parliaments-

eye/news-story/3cba3f7c9539f8dafc999d4cac41b5af>. 
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brought this issue to the fore with variable results.87 These cases involved a complex balance 

between free speech and the protection of public health.88 Protests are typically characterised 

as non-essential activities and are not the subject of exemptions during lockdowns, despite 

other activities such as community sports being permitted, which has contributed to courts 

taking a permissive approach in some cases.89 Rather than seeking to ban protests, other states 

opted for a softer approach of urging people not to attend, emphasising existing COVID-19 

restrictions limiting outdoor gatherings.90  

3.3.3 Other forms of independent oversight 

The Victorian Ombudsman conducted a thorough investigation into the detention and treatment 

of public housing residents during a COVID-19 ‘hard lockdown’ in July 2020 in Melbourne.91 

This measure preceded the hard lockdown imposed on the entire metropolitan area later in 

August and was specifically aimed at the residents of nine public housing towers across two 

inner suburbs of Melbourne. The investigation made several distressing findings, showing that 

the implementation of the targeted lockdown was wholly disproportionate and prejudicial to 

the affected residents. It was oblivious to health and wellbeing issues, as well as to cultural and 

linguistic diversity, both of which should have been a prime concern given the nature of the 

premises. The Victorian government acknowledged the findings and recommendations of the 

reports in December 2020.92 At the time of writing, it remains unclear what, if any, material 

consequence will ensue. 

4. The ‘new normal’? 

At the time of writing, Australia is in a peculiar position. From a public health perspective, it 

has so far successfully prevented the spread of COVID-19 through blunt instruments such as 

lockdowns and border closures. However, the cost has been a staggering level of uncertainty, 

with states driving the response internally through different strategies and the Federal 

Government receding to external border control and unsuccessful attempts at rolling-out 

vaccination. 

A striking feature of this period was the absolute prevalence of the executive (federal and state) 

over other branches of government and of political expediency over legal processes and 

guarantees. The ‘India travel pause’ judgment highlighted the meagre substance of 

fundamental rights attached to Australian citizenship and permanent residency. As colourfully 

 
87 Raul Bassi v Commissioner of Police (NSW) [2020] NSWCA 109; Commissioner of Police v Gray [2020] 

NSWSC 867; Commissioner of Police (NSW) v Supple [2020] NSWSC 727; Commissioner of Police (NSW) v 

Gibson [2020] NSWSC 953. 
88 Maria O'Sullivan, 'Protest in a Pandemic – The Special Status of Public Spaces' (AusPubLaw, 27 July 2020) 

<https://auspublaw.org/2020/07/protest-in-a-pandemic-the-special-status-of-public-spaces/>. 
89 ibid. 
90 Eliza Laschon, 'Coronavirus Rules Mean Protesters Should Not Attend Black Lives Matter Rallies, WA 

Premier Says' (ABC News, 9 June 2020) <https://www.abc.net.au/news/2020-06-09/coronavirus-rules-black-

lives-matter-protest-warning-wa-premier/12334446>. 
91 Victorian Ombudsman, Investigation into the Detention and Treatment of Public Housing Residents Arising 

from a COVID-19 ‘Hard Lockdown’ in July 2020 (17 December 2020) 

<https://www.ombudsman.vic.gov.au/our-impact/investigation-reports/investigation-into-the-detention-and-

treatment-of-public-housing-residents-arising-from-a-covid-19-hard-lockdown-in-july-2020/>. 
92 Premier of Victoria, ‘Statement on Victorian Ombudsman Housing Report’ (17 December 2020) 

<https://www.premier.vic.gov.au/statement-victorian-ombudsman-housing-report>. 
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put by counsel for the Australian Government in the case, the Biosecurity Act is a “legislative 

bulldozer”.93 This is a fitting metaphor. Over the past eighteen months the Federal bulldozer 

(and its state equivalents) pushed aside rights and guarantees while leaving little room for 

challenge and accountability. The absence of substantive fundamental rights protection in 

Australia was certainly an important factor in the customary deference shown by courts to 

executive action.  In this context, the recent AAT decision allowing FOI requests on National 

Cabinet documents could represent a first step towards re-establishing checks and balances, at 

least for the purpose of transparency. 

We finished drafting this chapter at the beginning of July 2021, surrounded by states and 

territories continuing to plunge into hard lockdowns, a lagging vaccine roll-out and no clear 

idea of how long this ‘new normal’ will endure. For how long the current unfettered prevalence 

of the executive(s), coupled with the mix of internal fragmentation and international isolation, 

will be sustainable is a pressing question, exacerbated by the increasingly uneven distribution 

of the social and financial cost of restrictions.  

As the prospect of a prolonged state of emergency is no longer an abstraction but a concrete 

reality, Australia must interrogate its institutional, legal and political architecture to not merely 

deliver prompt muscular responses, but transparent processes, clear guarantees and substantive 

protections.  

 

 

 
93 Elizabeth Byrne, ‘Federal Court Throws Out Part of Challenge to Federal Government’s India Travel Ban’ 

(ABC News, 10 May 2021) <https://www.abc.net.au/news/2021-05-10/federal-court-judge-throws-out-part-of-

india-travel-ban/100129520>. 
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