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FACTUAL CAUSATION IN CASES OF MARKET-BASED 

CAUSATION 

HENRY COONEY* 

Causation serves as a requirement for the imposition of liability in a multitude 

of private law contexts. Recently, when dealing with requirements of causation 

imposed by statutory schemes proscribing misleading or deceptive conduct, 

Australian courts have considered the possibility of a plaintiff arguing a ‘market-

based’ theory of causation. This article aims to explore and clarify the factual 

causation enquiry in a case of market-based causation. Particular attention is 

given to the appropriate test of causation in a case of market-based causation. 

This article argues that, when considering whether a plaintiff’s loss was caused 

by a defendant’s conduct through a market-based causal chain, the appropriate 

test of causation is the ‘a factor’ test. In doing so, this article challenges the 

approach taken in recent cases involving market-based causation and misleading 

or deceptive conduct.  

I    INTRODUCTION 

A person who suffers loss because of misleading conduct is, in most 

circumstances, entitled to compensation either in tort or under Australian 

statutory consumer and investor protection regimes. These statutory regimes 

establish causation as the ‘central gatekeeper’1 to the grant of relief: under the 

relevant regimes a plaintiff is only entitled to compensation for loss caused by a 

 
* This is the second article in a series on market-based causation. The first article in this series is 
Henry Cooney, ‘Misleading Conduct, Reliance and Market-Based Causation’ (2021) 48(2) 
University of Western Australia Law Review 431. I am grateful to Elise Bant for her thoughts and 
suggestions, which have improved this article significantly. I am also grateful to Joachim Dietrich 
and the anonymous reviewer for their helpful comments. Any errors are my own. Feedback at 
henry.cooney@uwa.edu.au is appreciated. 
1 Elise Bant and Jeannie Marie Paterson, ‘Statutory causation in cases of misleading conduct: 
Lessons from and for the common law’ (2017) 24(1) Torts Law Journal 1, 2.  
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defendant’s misleading or deceptive conduct.2 In a series of recent decisions 

concerning misleading or deceptive conduct, Australian courts have held that a 

plaintiff can satisfy this causal requirement by showing that the defendant’s 

misleading or deceptive conduct caused a market to react in a way which itself 

led to the plaintiff suffering loss. These decisions, which open the door to cases 

pleaded upon a ‘market-based’ theory of causation, raise a host of novel 

questions about causation, reliance, and the appropriate scope of a defendant’s 

liability for a plaintiff’s loss.3 This article focuses on the factual causation 

enquiry in a case involving market-based causation.    

This article seeks to clarify the nature and role of the factual causation enquiry in 

cases involving market-based causation. Core to any factual causation enquiry is 

the test of causation employed in that enquiry. This article’s contention is that, 

when considering whether a defendant’s misleading or deceptive conduct caused 

a plaintiff’s loss in a case of market-based causation, the enquiry is best viewed 

as an enquiry into whether the defendant’s misleading or deceptive conduct was 

‘a factor’ in the occurrence of the plaintiff’s loss. This is contrary to the current 

approach taken by Australian courts. In recent cases involving market-based 

causation, when undertaking the enquiry into factual causation courts have 

considered whether the plaintiff would have suffered the loss ‘but for’ the 

defendant’s misleading or deceptive conduct. The ‘but for’ test, unfortunately, 

has several flaws that undermine the reliability of enquiries into whether loss 

would have occurred ‘but for’ a defendant’s conduct. As this article will explain, 

 
2 See especially s 236 of the Competition and Consumer Act 2010 (Cth) sch 2 (‘ACL’) and s 1041I 
of the Corporations Act 2001 (Cth). 
3 For a discussion of the role of reliance in cases of market-based causation, see Henry Cooney, 
‘Misleading Conduct, Reliance and Market-Based Causation’ (2021) 48(2) University of Western 
Australia Law Review 431.  



Henry Cooney, ‘Factual causation in cases of market-based causation’ (2021) 27(1) 
Torts Law Journal – Author Manuscript 

 

 

3 
 

these flaws require the adoption of the ‘a factor’ test in cases of market-based 

causation.  

This article begins by discussing causation. Part II argues that the law’s 

understanding of causation should not be limited to the understanding of 

causation in other disciplines, and that the law may consequently choose any 

theory of causation that suits its purposes. Part II also explores the ‘but for’ and 

‘a factor’ tests of causation. Part III explains the concept of causation that is 

‘market-based’ and considers the role of the factual causation enquiry in a case 

of market-based causation. The analysis in Part II and III provides the 

groundwork necessary for Part IV’s assessment of the ‘but for’ and ‘a factor’ 

tests in cases of market-based causation. In Part IV, this article begins by 

explaining the approach courts have taken to factual causation in cases of market-

based causation. Part IV subsequently argues that the use of the ‘but for’ test in 

cases of market-based causation is inappropriate. Instead, the ‘a factor’ test of 

causation should be the preferred test of causation in cases involving a market-

based causal chain.  

The analysis in this article focuses upon cases of market-based causation 

involving misleading or deceptive conduct. Importantly, however, patterns of 

market-based causation may arise throughout the law, in scenarios unrelated to 

misleading or deceptive conduct. For this reason, this article should not be 

viewed as relevant only to cases involving such conduct. It is hoped that this 

article will provide support for the adoption of the ‘a factor’ test in all cases of 

market-based causation, regardless of whether the context is one of misleading 

or deceptive conduct. 
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II    CAUSATION IN THE LAW 

In the law, causation is about the relationship between events and outcomes. To 

speak of causality is to speak of a connection between an event and an outcome 

such that the first can be said to have produced the second. Beneath this simple 

idea, however, lies some of the most challenging and theoretical issues faced by 

the law.4 Unfortunately, while the law has steered clear of these issues when 

possible, questions of causation are core to the attribution of liability.5 For this 

reason, some of these issues are unavoidable. The first of those unavoidable 

issues relates to the meaning of ‘causation’ when that phrase is used throughout 

the law. What does it mean to enquire into ‘factual causation’? The second issue, 

closely connected to the first, relates to the way in which the law enquires into 

causation. What causal tests can be used to determine whether a given event 

caused a given outcome? To understand this article’s argument that the ‘a factor’ 

test should be preferred over the ‘but for’ test in cases of market-based causation, 

it is necessary to examine these issues in some detail.  

A    The Concept of Causation 

1   The Distinction Between ‘Factual Causation’ and ‘Scope of Liability’  

This article’s focus is on what is known throughout the law as the ‘factual 

causation’ enquiry. The dominant approach to liability in the private law involves 

dividing legal analysis between distinct enquiries into ‘factual causation’ and 

 
4 See the reference to causation being ‘one of the most difficult [fields of debate] in the law’ in 
ACQ Pty Ltd v Cook (2009) 237 CLR 656, 661 [14] (French CJ, Gummow, Heydon, Crennan and 
Bell JJ).  
5 This is because, as Edelman J has observed, whether a defendant caused a plaintiff’s loss 
provides the starting point in the enquiry into whether the defendant should be liable for the 
plaintiff’s loss. It is difficult to justify a defendant’s liability for loss if the defendant did not cause 
the plaintiff’s loss; it is easier to justify the imposition of liability if the defendant caused the 
plaintiff’s loss. See Lewis v Australian Capital Territory [2020] HCA 26, 55–6 [151].  
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‘scope of liability’.6 While the division between factual causation and scope of 

liability is not a focus of this article, it is necessary to explain the division so that 

the factual causation enquiry can itself be understood.7 

In the private law, a defendant’s liability for loss suffered by a plaintiff is usually 

assessed by answering two questions. The first question asks whether the 

defendant’s wrong, as a matter of fact, bears an explanatory relation to the 

occurrence of the plaintiff’s loss.8 This is the enquiry into factual causation. The 

enquiry aims to identify whether, when one looks backwards through time, a 

defendant’s wrong (the event) was involved in bringing about the plaintiff’s loss 

(the outcome). The enquiry is undertaken by applying a ‘causal test’, a causal test 

being an analytical tool that structures the enquiry into whether the defendant’s 

wrong caused the plaintiff’s loss. Importantly, while a test of causation allows us 

to determine whether a defendant’s wrong was a cause of the plaintiff’s loss, the 

satisfaction of a causal test does not mean the defendant should necessarily be 

liable for the plaintiff’s loss. 

The question of factual causation is thus distinct from the second question, which 

asks whether the defendant’s ‘scope of liability’ extends to cover the plaintiff’s 

 
6 Caason Investments Pty Ltd v CAO (2015) 328 ALR 396, 427 [162]–[163] (Edelman J). Also note 
the distinction between factual causation and scope of liability in Australian civil wrongs 
legislation. See, eg, Wrongs Act 1958 (Vic) s 51(1); Civil Law (Wrongs) Act 2002 (ACT) s 45(1); 
Civil Liability Act 2002 (NSW) s 5D(1); Civil Liability Act 2003 (Qld) s 11(1); Civil Liability Act 1936 
(SA) s 34(1); Civil Liability Act 2002 (Tas) s 13(1); Civil Liability Act 2002 (WA) s 5C(1). See further 
Strong v Woolworths Ltd (2012) 246 CLR 182, 191 [19] (French CJ, Gummow, Crennan and Bell 
JJ).  
7 For a discussion of the difference between factual causation and scope of liability, see Bant 
and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for the 
common law' (n 1) 7–8; Cooney (n 3) 434–6; Jane Stapleton, ‘Cause-in-Fact and the Scope of 
Liability for Consequences’ (2003) 119 Law Quarterly Review 388, 391–423. 
8 Stapleton, ‘Cause-in-Fact and the Scope of Liability for Consequences’ (n 7) 388. 
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loss.9 Despite sometimes being framed as an enquiry into ‘legal causation’,10 the 

scope of liability enquiry does not ask whether the defendant’s wrong caused the 

plaintiff’s loss. Instead, the scope of liability enquiry asks whether (and to what 

extent) the defendant should, as a matter of normative assessment, be liable to 

the plaintiff. Depending on the cause of action, the scope of liability enquiry can 

involve a myriad of normative concepts. At common law, these concepts are 

usually considered under distinct headings—examples include questions of 

‘remoteness’ or ‘mitigation’. All that is necessary at this stage is to understand 

the separate character of the enquiries into factual causation and scope of liability. 

The enquiry into factual causation is a historical enquiry into whether an event 

caused an outcome—it is not an enquiry that requires normative reasoning. The 

scope of liability enquiry, however, is an enquiry that requires normative 

reasoning and principled, value-based judgments. Accordingly, whenever 

normative ideals are viewed as relevant to a defendant’s liability, these should 

not form part of the enquiry into factual causation. Instead, they should be openly 

considered at the scope of liability stage of analysis.  

2   Giving Meaning to ‘Causation’  

This article argues that the ‘a factor’ test is the appropriate causal test in cases 

involving market-based causation. Implicit in this argument is the notion the law 

is free to choose the test of causation employed when considering whether an 

event caused an outcome. Unsurprisingly, this view is not without controversy. 

Throughout both law and philosophy, much debate has occurred over the true, 

essential or single meaning of causation.11 Arguably, this debate has had a 

 
9 Caason (n 6) 427 [162]–[163] (Edelman J); Jane Stapleton, ‘Choosing What We Mean by 
Causation in the Law’ (2008) 73(2) Missouri Law Review 433, 448–9. 
10 See, eg, Wallace v Kam (2013) 250 CLR 375, 385 [21] (French CJ, Crennan, Kiefel, Gageler and 
Keane JJ).  
11 In philosophy, the meaning of causation has been hotly debated for centuries. Much of this 
debate, unfortunately, is not easily accessible to lawyers. For an accessible introduction to 
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tendency to obscure the law’s fundamental interest in the principled and 

consistent determination of legal rights and liabilities.  

As Professor Stapleton has pointed out, the law chooses the information 

expressed by causal terms.12 While causal terms (such as a ‘cause’) are used 

throughout philosophy and science, the law is not confined to the same 

understanding of these terms as the metaphysician or the scientist. Indeed, the 

law has never been confined to the same understanding of concepts as other 

disciplines. A sociologist might say the phrase ‘person’ can extend only to human 

individuals, for example. The law, on the other hand, is more than willing to 

extend the concept of personhood to corporations. An empiricist might decry the 

notion of constructive or imputed knowledge as inherently unreal. Once again, 

the law pays no attention to such criticism. That is because, in the interest of the 

law’s operation, the law has modified the meaning of the concept of knowledge. 

This occurs all throughout the law. The law’s extension or modification of the 

meaning of everyday concepts is an ancient and widely accepted phenomenon.13  

 
philosophical concepts of causation, see Peter White, ‘Ideas About Causation in Philosophy and 
Psychology’ (1990) 108(1) Psychological Bulletin 3, 3–10. In law, debate over causation has 
generally centered on the question of which test of causation corresponds to the notion or 
meaning of causality. In relation to the ‘common sense’ test of causation, see, eg, HLA Hart and 
Tony Honoré, Causation in the Law (Oxford University Press, 2nd ed, 1985) 26–61; March v E & 
MH Stramare Pty Ltd (1991) 171 CLR 506, 515–19 (Mason CJ). In relation to the ‘but for’ test, 
see James Edelman, ‘Unnecessary Causation’ (2015) 89(1) Australian Law Journal 20. In relation 
to the Necessary Element of a Sufficient Set (‘NESS’) test, see Richard Wright, ‘Once More into 
the Bramble Bush: Duty, Causal Contribution, and the Extent of Legal Responsibility’ (2001) 
54(3) Vanderbilt Law Review 1071, 1101–9; Richard Wright, ‘Causation in Tort Law’ (1985) 73(6) 
California Law Review 1735, 1788–803. See generally Jeremiah Smith, ‘Legal Cause in Actions of 
Tort’ (1911) 25(2) Harvard Law Review 103.  
12 Stapleton, ‘Choosing What We Mean by Causation in the Law’ (n 9) 438–41. See also Florence 
G’Sell, ‘Causation, Counterfactuals and Probabilities in Philosophy and Legal Thinking’ (2016) 
91(2) Chicago-Kent Law Review 503, 503–4.  
13 The old law abounds with such examples, and with examples of the closely related concept 
of ‘legal fiction.’ One well known example of the law’s modification of meaning is found in the 
maxim ‘The King never dies’. The law’s reference to death in this maxim does not correspond to 
the meaning a biologist would give to the concept. See generally Sidney T Miller, ‘The Reasons 
for Some Legal Fictions’ (1910) 8(8) Michigan Law Review 623.  
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Once this is understood, the argument the law can choose the meaning of 

causation is straightforward. While philosophical concepts of causation might 

provide the law with a useful starting point, the law is not bound by these 

concepts and can choose the meaning conveyed by references to causation. How 

the law should choose to define causation is a question that cannot be answered 

by reference only to the understanding of causation in other fields of knowledge. 

Accordingly—and perhaps counter-intuitively—while the casual enquiry in a 

case of market-based causation can be properly termed ‘factual’, the test used in 

that factual enquiry is determined by answering a normative question: what 

should ‘causation’ mean? Choosing a relation to designate as causal—be it 

necessity, sufficiency, contribution or some other—is not something that can be 

done without answering this question.  

It is unfortunate that, throughout the law, this normative question has received 

little open or transparent engagement. One reason this has not occurred may be 

an assumption that the notion of factual causation must correspond to an 

independent or objective truth about how reality works. Edelman J, for example, 

has said that the question of whether an event caused an outcome is a question 

involving a metaphysical, counterfactual enquiry.14 While there may be sound 

normative reasoning behind this choice, there is no warrant for concluding that 

the legal meaning of causality must or inherently does involve solely 

metaphysical or counterfactual questions. Indeed, it is possible (though ill-

conceived) that terms like ‘cause’ could be used to interrogate blame,15 which 

would likely involve an enquiry that is both metaphysical and normative. Thus, 

while it is an admirable goal of the philosophers, the law need not concern itself 

 
14 Edelman (n 11) 20.  
15 Stapleton, ‘Choosing What We Mean by Causation in the Law’ (n 9) 439.  
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with attempts to understand ‘the cement of the universe’.16 The law should 

simply choose a theory of causation that best serves its purposes.  

Having seen the law can choose whichever theory of causation suits the law’s 

purposes, we turn now to a discussion of the ‘but for’ and ‘a factor’ tests of 

causation. The following discussion provides the groundwork necessary to 

understand Part IV’s argument that the ‘a factor’ test best serves the purposes of 

the law in cases involving market-based causation.   

B   Causation as Necessity: the ‘But For’ Test 

A notable feature of the development of the factual causation enquiry throughout 

the private law has been the persistence of causal tests concerned with 

necessity.17 In common law jurisdictions, the enquiry into whether an event was 

necessary for the occurrence of an outcome is usually described as an application 

of the ‘but for’ test of causation. With a long philosophical pedigree,18 the ‘but 

for’ test is viewed by many as the essence of causation.19 It is unsurprising, then, 

 
16 J L Mackie, The Cement of the Universe: A Study of Causation (Clarendon Press, 1980). 
Edelman J takes the opposite view: Edelman (n 11) 20.  
17 In Australia, the default approach to causation appears to be returning to one concerned with 
necessity—see, eg, Lewis v Australian Capital Territory (n 5) 55–6 [151] (Edelman J). The same 
has occurred in the United States: Comcast Corp v National Association of African American-
Owned Media, 589 U.S. ____ (2020), 1 (Gorsuch J, delivering the opinion of the Court). On this 
topic, see generally Edelman (n 11).  
18 Causal tests of necessity descend from the work of David Hume. See, eg, Hume’s comment 
that causation is established ‘where, if the first object had not been, the second never had 
existed’: An Enquiry Concerning Human Understanding And Other Writings (Cambridge 
University Press, 2007) 70. Modern application of the ‘but for’ test resembles the second limb 
of David Lewis’s theory of counterfactual dependence, found in David Lewis, ‘Causation’ (1973) 
70(17) The Journal of Philosophy 556. For a discussion of the ‘but for’ test and its relationship 
with Lewis’s work on causation, see Cooney (n 3) 438–9.  
19 See, eg, Edelman (n 11) 20. See also March v E & MH Stramare Pty Ltd (n 11) 531, where 
McHugh J noted that ‘another school of opinion asserts “that the only genuine causal issue is 
that of sine qua non or ‘cause in fact’”’. 
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that the ‘but for’ test is sometimes applied by Australian courts in cases involving 

misleading or deceptive conduct.20 

As Edelman J has explained, the ‘but for’ test is a counterfactual test of causation 

that seeks to determine whether, ‘but for’ an event, an outcome would have 

occurred.21 The ‘but for’ test is applied by comparing a known event and a known 

outcome with a hypothetical world. The hypothetical world is undifferentiated 

from the real world except the hypothetical world is missing the relevant event.22 

If it is possible to confidently create and test the hypothetical world, it is possible 

to generate a conclusion about necessity. If the outcome would have occurred in 

the hypothetical world regardless of whether the relevant event was missing, then 

the relevant event was not necessary for (and thus did not cause) the outcome.23 

If, on the other hand, the outcome would not have occurred in the hypothetical 

world, we can conclude the relevant event was necessary for (and thus caused) 

the outcome. In cases involving misleading or deceptive conduct, the ‘but for’ 

test involves an enquiry into whether the misleading or deceptive conduct was 

necessary for the plaintiff’s loss (though this is usually framed as an enquiry into 

whether the misleading or deceptive conduct was necessary for the plaintiff’s 

decision to change their position).24  

Despite intuitive appeal, the ‘but for’ test struggles to function as a reliable test 

of causation in a multitude of well-known cases.25 Notably, the hypothetical 

 
20 See, eg, Henville v Walker (2001) 206 CLR 459, 508 [156] (Hayne J); I & L Securities Pty Ltd v 
HTW Valuers (Brisbane) Pty Ltd (2002) 210 CLR 109, 128–9 [58] (Gaudron, Gummow and Hayne 
JJ) (‘I & L Securities’); Stone v Chappel (2017) 128 SASR 165, 236 [353] (Doyle J). 
21 Lewis v Australian Capital Territory (n 5) 71 [178]. See also Edelman (n 11) 20–1.  
22 Lewis v Australian Capital Territory (n 5) 71 [178].  
23 Stapleton, ‘Choosing What We Mean by Causation in the Law’ (n 9) 436. 
24 See, eg, I & L Securities (n 20) 128–9 [58] (Gaudron, Gummow and Hayne JJ). See also Cooney 
(n 3).  
25 For a detailed discussion of these problems, see, eg, David Lagnado and Tobias Gerstenberg, 
‘Causation in Legal and Moral Reasoning’ in Michael Waldmann (ed), The Oxford Handbook of 
Causal Reasoning (Oxford University Press, 2017) 569–71; Sara Bernstein, ‘Lewis’s Theories of 
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world on which the ‘but for’ test relies cannot be tested when the aetiology of an 

event or chain of events is unknown.26 This is problematic in cases of ‘decision 

causation’—cases where it is an individual’s decision-making that is the focus of 

causal analysis. Cases of decision causation trouble the ‘but for’ test because: 

The relative weight and influence of one reason … in a party’s decision-making is not 

something that can be measured or tested in any scientific way.27 

As Professor Birks has noted, ‘willpower has no voltage’.28 As it is not presently 

possible to accurately model an individual’s decision-making, it is not possible 

to undertake (with any reliability) the counterfactual reasoning necessary to apply 

the ‘but for’ test. In complex cases of decision causation, therefore, the ‘but for’ 

test involves little more than a guess at how an individual would have reacted to 

the absence of the relevant event.  

Counterfactual tests of necessity also fail to explain cases of causal 

overdetermination. Suppose that Andrew and Benjamin both simultaneously shot 

(and instantly killed) Catherine. Andrew shot Catherine in the head, while 

Benjamin shot Catherine in the heart. In this case, assembling a hypothetical 

similar world and testing Andrew’s act (the event) leads to the result Andrew did 

not cause Catherine’s death (the outcome). But for the event, Catherine would 

still have died, owing to Benjamin’s bullet. The same outcome is reached when 

we test Benjamin’s act of shooting Catherine. This conclusion, however, is 

illogical—who caused Catherine’s death, if it was not Andrew or Benjamin? 

Intuitively, something has gone very wrong with our theory of causation if it 

 
Causation and Their Influence’ in Kelly Becker and Iain Thomson (eds), Cambridge History of 
Philosophy (Cambridge University Press, 2019) 160–70; Jane Stapleton, ‘An ‘Extended But-For’ 
Test for the Causal Relation in the Law of Obligations’ (2015) 35(4) Oxford Journal of Legal    
Studies 697, 709–13. 
26 Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for 
the common law' (n 1) 15.  
27 Ibid 19.  
28 Peter Birks, An Introduction to the Law of Restitution (Clarendon Press, revised ed, 1989) 157.  
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cannot point to both Andrew and Benjamin as individual causes of Catherine’s 

death. This problem is a case of ‘duplicative’ causation, and similar results are 

reached in cases of ‘preemptive’ causation.29 

It may be thought circumstances of causal overdetermination are less common 

than they appear. As Professor Stapleton has noted, whether an event is labelled 

‘necessary’ for an outcome depends upon how the outcome is specified.30 In the 

example given above, the outcome is only causally overdetermined if the 

outcome is defined as ‘Catherine’s death’. But the law is not interested in classes 

of harm when considering causation, the law is interested in the actual harm 

itself. So, in our example, the actual harm Catherine suffered might be described 

as ‘death due to destruction of the heart and brain.’ Using this finely grained 

description of the outcome, we can see that assembling and testing the ‘but for’ 

hypothetical world now leads to the result that Andrew (or Benjamin) did cause 

the outcome. At present, the law usually does not engage in this individuating 

process except insofar as specifying the time and place of the relevant harm.31 

Thus, it may be open to the law to individuate outcomes in more detail. Despite 

this, there is good reason to think this process cannot save ‘but for’ causation 

from inadequacy. 

First, it remains unclear how the law should choose from the available 

descriptions of an outcome. In the example of Catherine’s death given above, the 

finely grained description of the outcome involved the biological manner of her 

death (‘death due to destruction of the heart and brain’). But the outcome could 

just as easily be described as ‘death caused by the cessation of necessary 

 
29 Pre-emptive causation is another subset of causal overdetermination, occurring when one 
event that is causally sufficient for an outcome pre-empts another causally sufficient event from 
operating to produce the outcome.   
30 Jane Stapleton, ‘Unnecessary Causes’ (2013) 129 Law Quarterly Review 39, 42–3.  
31 Ibid. Cf Richard Wright, ‘The NESS Account of Natural Causation: A Response to Criticisms’ in 
Richard Goldberg (ed), Perspectives on Causation (Hart Publishing, 2011) 294.  
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biological processes’. If the outcome were described this way, neither Andrew 

nor Benjamin would have factually caused the outcome, as the outcome would 

have occurred but for either of their acts. The description involving the 

destruction of the heart and brain cannot be preferred simply because it avoids a 

situation of causal overdetermination; this would be akin to defining the outcome 

in terms of the relevant event and would make causation both circular and 

trivial.32 Similarly, unless a clear set of criteria for defining an outcome exists, 

there is a danger of hidden normative judgments about appropriate and 

inappropriate outcome descriptions. This creates another risk of circularity: the 

danger is that a description of an outcome would be preferred to give effect to a 

preordained conclusion about causation.  

Second, there may be fact patterns that give rise to causal overdetermination that 

cannot be cured no matter how finely the law individuates the relevant outcome. 

This commonly occurs in cases of decision causation. Suppose the Chief 

Executive Officer of ABC Ltd plans to publish misleading financial reports if 

either the Chief Financial Officer or the Chief Operating Officer agree to the idea. 

If both the CFO and the COO agree to the idea, the outcome (publication of 

misleading financial reports) is causally overdetermined. Despite our intuition 

that both the CFO and the COO independently caused the outcome, it seems 

difficult to identify any qualitative difference in outcome regardless of whether 

both executives agreed or only one did. If there is no such qualitative difference, 

the process of individuation cannot prevent this situation from being one of 

overdetermination. This example of ‘irreducible overdetermination’33 thus 

renders the ‘but for’ test unusable. We are left to conclude neither the action of 

 
32 On this topic, see generally Wright, ‘Causation in Tort Law’ (n 11) 1777–80. 
33 Stapleton, ‘Choosing What We Mean by Causation in the Law’ (n 9) 442. 
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the CFO nor the action of the COO stands in a causal relationship with the 

publication of the misleading financial reports.  

The examples discussed above are not the only problems with the ‘but for’ test. 

Problems of causal ‘underdetermination’,34 a similar problem to causal 

overdetermination, also threaten the ‘but for’ test’s utility. Fortunately, the ‘but 

for’ test is not the only test of factual causation that has been employed by the 

law. Accordingly, we turn now to an alternative theory of causation that is often 

used in cases of misleading or deceptive conduct. 

C   Causation as Contribution: the ‘A Factor’ Test 

As noted elsewhere,35 there has been a resurgence in popularity of the ‘but for’ 

test of causation throughout the common law world. At least in Australia, 

however, the factual causation enquiry in cases involving misleading or 

deceptive conduct usually involves the application of the ‘a factor’ test. Unlike 

the ‘but for’ test, which is concerned with necessity, the ‘a factor’ test is 

concerned with contribution. On this test any event which contributes to the 

occurrence of an outcome (by being ‘a factor’ in the occurrence of the outcome) 

is a cause of the outcome.36  

 
34 A situation of causal underdetermination occurs when multiple events are jointly sufficient to 
cause an outcome, but no individual event is independently sufficient to cause the outcome. 
For a brief discussion of causal underdetermination, see Bant and Paterson, 'Statutory causation 
in cases of misleading conduct: Lessons from and for the common law' (n 1) 15. 
Richard Wright’s NESS test of causation, which labels an event a cause of an outcome if the 
event was a necessary element of a set of conditions jointly sufficient for the occurrence of the 
outcome, functions adequately in theoretical examples of overdetermination and 
underdetermination. See Wright, ‘Causation in Tort Law’ (n 11) 1791–8. However, the NESS test 
of causation is just as ill-suited to cases of decision causation as the ‘but for’ test. It is not 
possible to reliably determine the set of conditions sufficient to result in an outcome when that 
outcome is a person’s decision-making. Human decision-making does not lend itself to precise, 
scientific examination.  
35 Cooney (n 3) 439. See also footnote 17.  
36 Henville v Walker (n 20) 450 [61] (Gaudron J), 493 [106] (McHugh J). See generally Cooney (n 
3).  
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Causal tests couched in the language of contribution (or ‘contributing factors’) 

are used throughout legal systems across multiple jurisdictions. Unfortunately, 

there is no single understanding of these tests and similar or identical causal 

terminology is often used to express different information.37 In both the United 

States38 and the United Kingdom,39 the language of ‘material contribution’ or 

‘substantial factor’ has been confusingly used to describe contributing factors 

that were necessary for an outcome, suggesting the tests are simply forms of the 

‘but for’ test. The same language has also been used to describe scenarios in 

which:  

some part of [the outcome] would not have occurred without [the event], but it is difficult 

to determine how much of [the outcome] would not have occurred without [the event].40 

Recently, UK courts have used tests of ‘material contribution’ to label an event 

a cause where ‘the defendant’s conduct actually played a physical role’41 in 

bringing about a plaintiff’s harm, regardless of whether the ‘but for’ test would 

be satisfied.42 It is the latter of these approaches that most closely resembles the 

 
37 This problem resulted in Tony Honoré referring to the notion of ‘material contribution’ as an 
‘indefinite, if not indeterminate’ notion: Tony Honoré, ‘Necessary and Sufficient Conditions in 
Tort Law’ in David Owen (ed), Philosophical Foundations of Tort Law (Oxford University Press, 
1995) 364. 
38 See, eg, Novak v Cont’l Tire N. AM., 22 Cal. App. 5th 189, 195 (Pollak J, McGuiness PJ and Siggins 
J agreeing) (2018).  
39 See Sandy Steel, Proof of Causation in Tort Law (Cambridge University Press, 2015) 240–6. 
40 Stephen Bailey, ‘’Material contribution’ after Williams v The Bermuda Hospitals Board’ (2018) 
38 Legal Studies 411, 413. Arguably, this usage conflates the causal enquiry with the separate 
loss measurement enquiry. Determining how much of an outcome would not have occurred 
without an event may be relevant to the measurement of loss, but the amount of the outcome 
that would not have occurred without the event is generally not relevant to the question of 
factual causation. Note, however, that once again this depends in some way upon how the 
outcome is individuated. See generally Stapleton, ‘Unnecessary causes’ (n 30) 39. 
41 Bailey (n 40) 413.  
42 See, eg, Bailey v Ministry of Defence [2009] 1 WLR 1052, [46] (Waller LJ). In the law of 
obligations, the relationship between the ‘but for’ test and the ‘material contribution’ test, and 
the role of the ‘material contribution’ test itself, is controversial. In the law of negligence, 
whether a test of ‘material contribution’ can provide an alternative to the ‘but for’ test is a 
source of much debate. Notably, see Clements v Clements [2012] 2 SCR 181, in which the 
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‘a factor’ test employed by Australian courts in cases involving misleading or 

deceptive conduct. 

Aware of problems associated with the uncertain aetiology of decision making,43 

Australian courts do not require that misleading or deceptive conduct be 

necessary for a plaintiff’s loss to establish that the conduct caused the loss. 

Instead, the enquiry into whether a defendant’s misleading or deceptive conduct 

caused a plaintiff’s loss is usually described as an enquiry into whether the 

misleading or deceptive conduct was a ‘material contribution’ to the occurrence 

of the loss.44 On this approach the misleading or deceptive conduct need not be 

necessary for the plaintiff’s loss to constitute a cause of the loss; instead ‘it is 

enough if it formed one of the historical components that, together with all other 

factors … played some role towards … the result that … occurred’.45 Suppose a 

plaintiff’s prior decision to change their position (which resulted in loss) was 

based on a variety of different factors. If one of those factors was a defendant’s 

misleading or deceptive conduct, the misleading or deceptive conduct 

contributed to, and was thus a cause of, the plaintiff’s loss. This is so even if the 

plaintiff would have made the same decision to change their position ‘but for’ 

the misleading or deceptive conduct.  

The nature of the ‘a factor’ test is inherently linked to the demands of the law. 

While metaphysicians seek forward-looking, predictive causal laws, the lawyer 

enquires into causation for purely explanatory purposes.46 Accordingly, ‘a factor’ 

 
Canadian Supreme Court rejected the view that the ‘material contribution’ test constitutes a 
general alternative to the ‘but for’ test.   
43 See the discussion of this point in Brosnan v Katke [2016] FCAFC 1, 29 [123] (Dowsett, Wigney 
and Edelman JJ).  
44 Henville v Walker (n 20) 450 [61] (Gaudron J), 493 [106] (McHugh J). 
45 Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for 
the common law' (n 1) 16. See also I & L Securities (n 20) 128–9 [58] (Gaudron, Gummow and 
Hayne JJ). 
46 Henville v Walker (n 20) 490 [97] (McHugh J).  
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causation looks backwards, involving an historical enquiry into the events that 

contributed to an outcome. The enquiry is not counterfactual,47 and what would 

have happened in the absence of the event is irrelevant. An event might be neither 

necessary nor sufficient for an outcome, but if it ‘forms part of an undifferentiated 

whole that operates to bring about the existence of the [outcome]’,48 then that 

event contributed to the outcome. This is the case even when the absence of the 

event does not affect the sufficiency of the whole for the outcome. The ‘a factor’ 

test thus identifies any event that played any positive role in bringing about the 

occurrence of an outcome as a cause of that outcome. 

The ‘a factor’ test has been criticised throughout common law jurisdictions as a 

test that is not truly causal.49 These criticisms invariably deny non-necessary 

events causal potency: 

… any type of cause … incorporates by definition the “but for” concept. Otherwise, it 

would not be a cause … to abandon the but for test is to abandon the element of 

causation.50  

Edelman J takes the same view, denying a relationship of causation can exist 

between an event and an outcome if the event was not necessary for the 

outcome.51 It is feared these criticisms are circular. As we have seen above, the 

law is not confined to philosophical understandings of causation and may choose 

a theory of causation that suits its purposes. There is consequently no requirement 

 
47 Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for 
the common law' (n 1) 16. 
48 Jane Stapleton, ‘Factual Causation’ (2010) 38(3) Federal Law Review 467, 476.  
49 See, eg, Edelman (n 11) 23; Caason (n 6) 430 [184]; Australian Competition and Consumer 
Commission v Valve Corporation (No 7) [2016] FCA 1553, 10 [26] (Edelman J); Hillel David, W 
Paul McCague and Peter Yaniszewski, ‘Proving Causation Where the But-For Test is Unworkable’ 
(2005) 30 The Advocates Quarterly 216, 220. See also Wright, ‘The NESS Account of Natural 
Causation: A Response to Criticisms’ (n 31) 285. 
50 David, McCague and Yaniszweski (n 49).  
51 Edelman (n 11) 23; Australian Competition and Consumer Commission v Valve Corporation 
(No 7) (n 49) 10 [26].  
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the law defines ‘necessity’ as the requisite connection between event and 

outcome. There may be rational reasons to prefer ‘but for’ causation, such as a 

desire to maintain coherence within the private law’s broader treatment of 

causation. But the ‘a factor’ test cannot be rejected based merely upon the 

assertion an event must be necessary for an outcome to be labelled a ‘cause’. If 

the ‘but for’ test is to be preferred over the ‘a factor’ test, it must be preferred 

because a requirement of necessity serves the law’s purposes better than a 

requirement of contribution. As this article will argue, it is the ‘a factor’ test, not 

the ‘but for’ test, that best serves the purposes of the law in the context of market-

based causation.   

III    MARKET-BASED CAUSATION 

A   What is Market-Based Causation? 

The main obstacle to an award of damages for misleading or deceptive conduct 

in Australia is causation. The relevant provisions in both schedule 2 of the 

Competition and Consumer Act 2010 (Cth) (‘ACL’), and in the Corporations Act 

2001 (Cth), establish a right to compensation for loss suffered ‘because of'52 or 

‘by’53 a defendant’s misleading or deceptive conduct. Unless a plaintiff can show 

their loss was caused by a defendant’s misleading or deceptive conduct, a 

plaintiff cannot recover under either scheme. While these provisions establish a 

requirement of causation, however, the provisions do not define or elucidate that 

requirement.54 Both statutes are silent on the factual patterns Parliament 

envisaged as resulting in liability. It has thus fallen to the courts to determine the 

scenarios in which a plaintiff can and cannot recover. Up until recently, it was 

 
52 ACL (n 2) s 236. See also Corporations Act 2001 (Cth) s 729, in the context of misleading or 
deceptive statements in a securities prospectus.   
53 See, eg, Corporations Act 2001 (Cth) s 1041I.  
54 Wardley Australia Ltd v State of Western Australia (1992) 175 CLR 514, 525 (Mason CJ, 
Dawson, Gaudron and McHugh JJ). 
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thought a plaintiff in a case involving ‘market-based’ causation could not satisfy 

the requisite requirement of causation.  

Suppose Damien, a fraudulent stockbroker, tricks Edward into purchasing shares 

in a company Damien controls by showing Edward a presentation that contains 

multiple misleading and deceptive statements. Edward, believing the statements 

in the presentation to be true, purchases the shares on the assumption he is making 

a good investment. Once the misleading and deceptive nature of the presentation 

is revealed, Edward realises his shares are worthless and sues Damien under 

section 236 of the ACL. This is an uncontroversial, straightforward case of a 

defendant’s misleading or deceptive conduct causing a plaintiff’s loss. In this 

example, Edward’s loss resulted from his decision to change his position. As 

Edward’s decision to change his position was caused by Damien’s misleading or 

deceptive conduct,55 this case is one of ‘direct causation’. Cases involving direct 

causation make up the majority of cases founded upon an allegation of 

misleading or deceptive conduct and, assuming the plaintiff can prove their 

decision to change their position was caused by the defendant’s misleading or 

deceptive conduct, are accepted as enlivening a cause of action.56 

More controversial, however, are cases involving ‘market-based’ causation. 

These typically arise in connection with share markets, though it is helpful here 

to give an example involving a non-share market. Suppose Fiona purchases a 

Gibson car from a second-hand car retailer. Later, it is revealed to the second-

hand car market that Gibson engines are less reliable than had previously been 

represented by Gibson. As a result of the now public knowledge of Gibson’s 

 
55 Suppose, for the purposes of this example, that Damien’s misleading or deceptive conduct 
satisfied both the ‘but for’ and ‘a factor’ tests, and was thus causally related to Edward’s decision 
to change his position.  
56 See, eg, Henville v Walker (n 20), in which the plaintiff changed their position because of the 
misleading advice of the defendant.  
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misleading conduct, the value of Gibson cars on the second-hand car market falls 

by 50% and Fiona’s car becomes worth significantly less than she paid for it. 

This example involves ‘market-based’ causation. Gibson’s misleading conduct 

has caused the second-hand car market to do something (in this case, to inflate 

the market value of the car) which has, in turn, caused Fiona loss. In this example 

it is not the plaintiff’s decision to change their position that was caused by the 

defendant’s misleading or deceptive conduct. Instead, it is the market’s inflation 

of the value of the asset which was caused by Gibson’s misleading conduct (and 

which subsequently resulted in Fiona’s loss). It is for this reason these cases are 

described as ‘market-based’ cases.  

Initially, cases involving market-based causation were said to fail for a lack of 

causation. In both Digi-Tech (Australia) Ltd v Brand (‘Digi-Tech’) and Ingot 

Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd (‘Ingot’), 

it was said that a plaintiff who suffers loss after changing their position can only 

show that the defendant’s misleading or deceptive conduct caused the plaintiff’s 

loss if the plaintiff can demonstrate they changed their position in reliance upon 

the misleading or deceptive conduct.57 In other words, in the example above 

Fiona would only be able to recover against Gibson if Fiona could prove her 

decision to purchase the car was caused by Gibson’s misleading statements about 

engine reliability. Thus, according to Digi-Tech and Ingot, in misleading or 

deceptive conduct cases in which a plaintiff suffers loss after changing their 

 
57 Digi-Tech (Australia) Ltd v Brand (2004) 62 IPR 184, 212 [156]–[160] (Sheller, Ipp and McColl 
JJA); Ingot Capital Investments Pty Ltd v Macquarie Equity Capital Markets Ltd (2008) 73 NSWLR 
653, 659–60 [12]–[13] (Giles JA); 731–2 [617]–[619] (Ipp JA). The concept of market-based 
causation is often defined by reference to the absence of ‘plaintiff-reliance’. Unfortunately, the 
concept of reliance has not been used consistently and reference to reliance has obscured 
analysis in this area. For a detailed discussion of the role of reliance in cases of market-based 
causation, see Cooney (n 3). 
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position, only factual patterns of direct causation enliven a cause of action under 

the relevant statutory provisions.58   

This reasoning was challenged in a number of recent decisions concerning 

misleading or deceptive conduct and share markets.59 Notably, in both Re HIH 

Insurance Ltd (in liq) (‘Re HIH’), and in TPT Patrol Pty Ltd as trustees for Amies 

Superannuation Fund v Myer Holdings Ltd (‘TPT Patrol’), it was held that a 

plaintiff who suffers loss after changing their position does not fail to satisfy the 

factual causation enquiry merely because the defendant’s misleading or 

deceptive conduct did not cause the plaintiff’s decision to change their position.60 

In Re HIH, the plaintiffs were shareholders in HIH Insurance Ltd (‘HIH’). On 

multiple occasions, HIH published financial results that overstated HIH’s 

profitability. The plaintiffs did not contend they had purchased shares in HIH 

because of the misleading profitability statements; instead, the plaintiffs argued 

that the price of HIH shares was inflated by the misleading conduct at the time 

the plaintiffs purchased the shares. It was thus the impact of the misleading 

conduct on the market, not on the plaintiffs, that caused the plaintiff’s losses. 

Brereton J held that, contrary to Digi-Tech and Ingot, there was nothing 

preventing the plaintiffs proving their loss was caused by the defendant’s 

misleading or deceptive conduct through an indirect, market-based causal 

chain.61 This reasoning was recently endorsed by Beach J who, in TPT Patrol, 

agreed that market-based theories of causation are legally arguable.62 

 
58 For an examination of the treatment of indirect causation in Digi-Tech and Ingot, see Cooney 
(n 3) 443–5.  
59 See especially Caason (n 6), Re HIH Insurance Ltd (in liq) (2016) 335 ALR 320 (‘Re HIH’); TPT 
Patrol Pty Ltd as trustees for Amies Superannuation Fund v Myer Holdings Ltd [2019] FCA 1747 
(‘TPT Patrol’). 
60 Re HIH (n 59) 349–50 [75]–[78] (Brereton J); TPT Patrol (n 59) 367–8 [1656]–[1663] (Beach J).  
61 Re HIH (n 59 349–50 [75]–[78] (Brereton J). 
62 TPT Patrol (n 59) 358 [1610].  
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As Murphy J has pointed out, the availability of market-based theories of 

causation in Australia has not been settled by the High Court.63 What is clear, 

however, is that the success of a plaintiff in a case of market-based causation will 

turn principally on a question of causation—on whether the plaintiff can prove 

their loss was caused by the defendant. The nature of that enquiry into factual 

causation is the focus of this article. Having explained the concept of causation 

that is market-based, we turn now to an examination of the question asked by the 

factual causation enquiry in a case involving market-based causation.  

B   The Role of the Factual Causation Enquiry in Cases of Market-Based 

Causation 

In examining the tests of causation that may have relevance in cases of market-

based causation it is necessary to understand the question that a given test will be 

used to answer. As we have seen, throughout the private law the factual causation 

enquiry typically involves an enquiry into whether a given event (usually a 

wrong) bears some explanatory relation to the occurrence of a plaintiff’s loss. 

The same is true in a case of market-based causation. The factual causation 

enquiry aims to determine whether the wrong (in this case, the defendant’s 

misleading or deceptive conduct) caused the plaintiff’s loss. The appropriate test 

of causation is thus whichever test can best answer this question.  

In cases involving misleading or deceptive conduct, a plea of market-based 

causation usually appears as a plea that the misleading or deceptive conduct 

caused a market reaction that itself caused loss to the plaintiff. In Re HIH and 

TPT Patrol, the relevant market was a share market: in those cases, the argument 

 
63 Webster (Trustee) v Murray Goulburn Co-Operative Co Ltd (No 4) [2020] FCA 1053, 16 [57]. 
Note that Edelman J has appeared to express support for the availability of market-based 
causation: Caason (n 6) 425–30 [153]–[182]. I have argued that theories of market-based 
causation should be accepted as available in cases involving misleading or deceptive conduct: 
Cooney (n 3).  
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was that the defendant’s misleading or deceptive conduct caused the plaintiff’s 

loss by inflating the price of the securities purchased by the plaintiffs.64 As the 

example involving Fiona illustrates, however, patterns of market-based causation 

are not limited to cases involving share markets—indeed, market-based causation 

is also not limited to cases involving misleading or deceptive conduct.65 A chain 

of market-based causation will exist whenever a defendant’s actions caused a 

reaction in a market that subsequently resulted in a plaintiff suffering loss. As 

proscriptions of misleading or deceptive conduct have been at the heart of recent 

cases dealing with market-based causation, this article focuses on market-based 

causation as it arises in such cases. There is no reason, however, to limit the 

relevance of the following analysis to cases involving misleading or deceptive 

conduct.  

The following diagram illustrates the chain of causation in a typical case of 

market-based causation involving misleading or deceptive conduct: 

 

 

 

Boxes 1 and 3 identify the causal relata—the misleading or deceptive conduct 

and the loss. The focus of the factual causation enquiry, however, is represented 

by the arrow between boxes 1 and 2: did the misleading or deceptive conduct 

cause an inflation in the price of the asset? Answering that question is the role of 

 
64 Re HIH (n 59) 349 [75] (Brereton J); TPT Patrol (n 59) 368 [1662] (Beach J). See also Caason (n 
6) 425-6 [154] (Edelman J); Earglow Pty Ltd v Newcrest Mining Ltd (2015) 230 FCR 469, 494 [117] 
(Beach J); Grant-Taylor v Babcock & Brown Limited (in liq) [2014] FCA 437, 7 [7] (Perram J). 
65 Take TPT Patrol, for example, which involved both misleading or deceptive conduct and 
contraventions of statutory disclosure requirements.   

Misleading or 

deceptive conduct by 
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Market inflates 
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asset  

Plaintiff suffers loss 

by purchasing asset 

at inflated price 
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the factual causation enquiry in a market-based case involving price inflation.66 

If the defendant’s misleading or deceptive conduct did cause the market to inflate 

the price of the relevant asset, then by purchasing the asset at an inflated price, 

the plaintiff has suffered loss that was caused by the defendant’s misleading or 

deceptive conduct.  

The above analysis helps identify the questions the factual causation enquiry 

cannot answer. A set of facts that gives rise to market-based causation may also 

give rise to questions of direct causation. Take the example given earlier 

involving Fiona’s purchase of a Gibson car. Were Fiona to bring an action under 

the ACL, Fiona could show that Gibson’s misleading conduct caused the inflated 

price at which Fiona purchased the car,67 thus showing a chain of market-based 

causation. However, Fiona might additionally prove Gibson’s misleading 

conduct caused Fiona’s decision to buy the car, which resulted in loss when the 

market reacted to the correct engine reliability information. Fiona might, for 

example, have been prompted to purchase the car after reading an advertisement 

which included the misleading conduct. Importantly, that fact pattern is one of 

direct causation—a case of Fiona changing her position because of the 

defendant’s misleading conduct. It should therefore be recognised that, in 

proving market-based causation, the role of the enquiry into factual causation is 

not to determine whether the misleading or deceptive conduct induced the 

plaintiff’s decision to enter the transaction.68  

 
66 I have not included here other issues (such as determining whether conduct is misleading or 
deceptive) that inherently involve causal questions.  
67 Presumably, Fiona would prove this by pointing to the fall in market-value of the car after the 
truth of the misleading conduct was revealed to the market. 
68 There is nothing preventing a plaintiff from pleading both a direct and indirect theory of 
causation. However, recognising that the role of the causal enquiry varies depending upon the 
theory of causation argued helps avoid the danger of a misdirected causal enquiry. On this point, 
see Cooney (n 3) 447.  
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It is also not the role of the causal enquiry to provide an answer to the normative, 

scope of liability questions that are involved in an award of damages for 

misleading or deceptive conduct. Proof of loss caused by misleading or deceptive 

conduct does not guarantee an award of damages under any of the relevant 

statutory regimes in Australia. Instead, a defendant’s liability for loss caused by 

misleading or deceptive conduct is usually modified by reference to the outcome 

of normative enquiries. Examples include the application of concepts like novus 

actus interveniens,69 contributory negligence,70 and purposive-based limits on 

liability.71 Consistent with the division between factual causation and scope of 

liability, it is submitted here that the causal enquiry has no role to play in 

answering these questions. Reference to causation is best understood as reference 

to an event’s historical involvement in the occurrence of an outcome; any 

normative enquiries relevant to a defendant’s liability are best considered openly 

and separately at the scope of liability stage of analysis.   

Having considered the role of the factual causation enquiry in a case of market-

based causation, it is now possible to consider the nature of the enquiry. As will 

be seen, in determining whether a defendant’s misleading or deceptive conduct 

caused a plaintiff’s loss through an indirect, market-based causal chain, it is the 

‘a factor’ causal test that best serves the purposes of the law.  

 

 
69 See, eg, Henville v Walker (n 20) 468 [13] (Gleeson CJ), 493 [106] (McHugh J), 508 [156] (Hayne 
J); I & L Securities (n 20) 136 [85] (McHugh J).  
70 While the doctrine of contributory negligence was not originally applied by courts in relation 
to misleading or deceptive conduct, liability for misleading or deceptive conduct under the ACL 
is now subject to the apportionment provision contained in s 137B of the Competition and 
Consumer Act 2010 (Cth).  
71 See, eg, Allianz Australia Insurance Ltd v GSF Australia Pty Ltd (2005) 221 CLR 568, 597 [99] 
(Gummow, Hayne and Heydon JJ). 
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IV   FACTUAL CAUSATION IN CASES OF MARKET-BASED 

CAUSATION 

A   The Current Approach: The ‘But For’ Test 

We have seen in Part II the dominant approach to the question of factual 

causation in cases involving misleading or deceptive conduct is the ‘a factor’ test. 

According to the High Court, the causal requirement imported by the phrase 

‘because of’ (or ‘by’) is satisfied if a plaintiff can establish a defendant’s 

misleading or deceptive conduct made a positive contribution to the plaintiff’s 

loss. In the cases involving market-based causation discussed in Part II, the courts 

have begun discussion of factual causation by noting this fact. In Re HIH, for 

example, Brereton J identified the core question as being ‘whether [the alleged 

misleading or deceptive conduct] materially contributed to the plaintiffs 

incurring loss’.72 Beach J said the same in TPT Patrol.73 Thus, both TPT Patrol 

and Re HIH were cases in which the dominant approach to causation would 

require a test of contribution, not necessity. 

Despite this fact, the alleged contraventions in TPT Patrol and Re HIH were 

assessed by considering whether the contraventions were necessary for the 

alleged loss—in other words, by applying the ‘but for’ test. Brereton J in Re HIH, 

for example, said that: 

 
72 Re HIH (n 59) 332 [37]. 
73 TPT Patrol (n 59) 335 [1516]. As mentioned in footnote 65, in addition to misleading or 
deceptive conduct TPT Patrol involved loss suffered by alleged breaches of Corporations Act 
disclosure provisions. However, the causal requirement for compensation for loss suffered 
because of disclosure provision breaches is also one of ‘material contribution’: Masters v Lombe 
[2019] FCA 1720, 112 [346].   
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[whether the contravening conduct materially contributed to the loss] can be tested by a 

counterfactual inquiry: what would have happened if each contravention had not 

occurred?74 

This does not necessarily conflict with the ‘a factor’ test as an event could 

contribute to the occurrence of an outcome by being necessary for it (and thus 

satisfy both the ‘but for’ and ‘a factor’ tests).75 However, implicit in Brereton J’s 

analysis was the assumption that had the market price of HIH shares not been 

lower absent the contraventions, the contraventions would not have caused the 

loss. This assumption was made explicit by Beach J in TPT Patrol:  

So, if [the disclosure contraventions did not occur] … the market price would not likely 

have altered … No findings can be made as to any share price inflation on the evidence 

which the applicant has adduced and on the correct counterfactual disclosure that I have 

found.76 

 
74 Re HIH (n 59) 349 [76].  
75 The ‘a factor’ test designates contribution as the relevant causal relation. However, this does 
not mean the ‘but for’ test generates incorrect results in all cases. An event that was necessary 
for the occurrence of an outcome will usually have contributed to that outcome by playing a 
positive role in bringing about its occurrence. While contribution is a wider relation than 
necessity, tests of contribution correctly label necessary events as causes. As Professor 
Stapleton has noted: 

The third form of involvement in the existence of a phenomenon that is of importance to the 
Law is that of contribution: indeed, it is the fundamental form which subsumes necessity and 
duplicate necessity which are both types of contribution. 

Stapleton, ‘Choosing What We Mean by Causation in the Law’ (n 9) 443. However, the ‘but for’ 
test must still be treated with caution. On the ‘a factor’ test, failure to prove an event was 
necessary for the occurrence of an outcome does not mean the event was not a cause of the 
outcome. Furthermore, the ‘but for’ test is drastically over-inclusive in cases where an omission 
is the subject of causal analysis. This is most noticeable in cases of decision causation. The ‘but 
for’ test incorrectly labels omissions as causes of a decision if a plaintiff would not have made 
an decision had they been aware of an omitted matter (even though, in reality, the omission did 
not play any role in bringing about the plaintiff’s decision). For further discussion of this point, 
see James Edelman and Elise Bant, Unjust Enrichment (Hart Publishing, 2nd ed, 2016) 173–4. See 
also Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and 
for the common law' (n 1) 24–6. 
76 TPT Patrol (n 59) 378–9 [1712]–[1716].  
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Identical reasoning was employed by Beach J in an earlier case, Earglow v 

Newcrest,77 and by Foster J in Masters v Lombe.78 It is clear enough that courts 

look for necessity, and not mere contribution, when considering factual causation 

in market-based cases.  

It is the nature of a plaintiff’s loss in a case of market-based causation that appears 

to have resulted in judicial application of the ‘but for’ test at the factual causation 

stage of analysis. In a typical misleading or deceptive conduct case involving 

direct causation, the loss measurement enquiry is separate from the factual 

causation enquiry. Take the example of Damien and Edward given in Part III. 

The enquiry into whether Edward’s loss was caused by Damien’s misleading or 

deceptive conduct involves asking whether Damien’s misleading conduct 

‘materially contributed’ to Edward’s decision to purchase the shares. If Damien’s 

misleading conduct did so contribute, the measure of Edward’s loss would be 

derived by assessing how worse off Edward was made by entering the 

transaction.79 Compare this to a typical case of market-based causation involving 

misleading or deceptive conduct. As explained in Part III, the factual causation 

enquiry in such a case involves asking whether the misleading or deceptive 

conduct caused the market to inflate the value of the relevant asset. This question 

cannot be answered without determining whether the value of the asset was 

inflated—a step which also appears core to measuring the plaintiff’s loss. Thus, 

if a plaintiff’s asset would have been worth the same amount regardless of the 

occurrence of the contravening conduct, the plaintiff’s loss is said to be measured 

at zero.80 This is then viewed as providing an answer to the question of factual 

 
77 Earglow Pty Ltd v Newcrest Mining Ltd (n 64) 494 [117].  
78 Masters v Lombe (n 73) 129–30 [385]–[389]. 
79 See, eg, Henville v Walker (n 20) 501–4 [130]–[135] (McHugh J). See generally Stapleton, 
‘Unnecessary causes’ (n 30) 58–61. 
80 For an example of this reasoning, see TPT Patrol (n 59) 377–80 [1704]–[1719] (Beach J).  
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causation—if the plaintiff’s loss is measured at zero, the defendant’s misleading 

or deceptive conduct can hardly have caused the plaintiff loss. 

This reasoning may represent a departure from the approach to direct causation 

cases. Consider the example of Damien and Edward, but in addition suppose 

Edward openly admitted that even absent Damien’s misleading conduct, Edward 

would still have purchased the shares. In this example, Damien would not be able 

to escape liability merely because Edward would have bought the shares anyway. 

As was noted in Part III, the High Court has emphasised that the fact that 

misleading or deceptive conduct was not necessary for a plaintiff’s loss is not 

reason to conclude the loss was not caused by the misleading or deceptive 

conduct.81 Yet, in market-based cases, the opposite appears true. The need to 

determine whether share price inflation occurred to answer the question of factual 

causation has meant a defendant’s contravention must have been necessary for a 

plaintiff’s loss. As we will see, however, the fact the value of the relevant asset 

would not have changed ‘but for’ a defendant’s misleading or deceptive conduct 

does not warrant concluding the value of the asset was not inflated. While there 

may be sound normative reasons to reduce a defendant’s liability in cases where 

their misleading or deceptive conduct was not necessary for a plaintiff’s loss, 

these reasons are best considered at the scope of liability stage of analysis. It is 

submitted the appropriate test of factual causation remains the ‘a factor’ test, to 

which we now turn. 

 
81 The seminal decision on this issue is the decision of the Privy Council in Barton v Armstrong 
[1976] AC 104. In Barton v Armstrong, the appellant entered a contract under duress from the 
respondent. The evidence suggested that the applicant might have entered the contract 
regardless of whether the respondent had threatened the applicant. The majority, at page 119, 
said that: 

… if Armstrong’s threats were “a” reason for Barton’s executing the deed he is entitled to relief 
even though he might well have entered into the contract if Armstrong had uttered no threats 
to induce him to do so. 
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B   The ‘A Factor’ Test Is the Most Suitable Test in Cases of Market-Based 

Causation 

As Gummow and Hayne JJ have pointed out, the starting point in determining 

the causal test required by a statutory provision is a process of statutory 

construction.82 The ACL and Corporations Act provisions with which this article 

is concerned do not explicitly require the adoption of any specific causal test, and 

the High Court has construed the relevant provisions as requiring the satisfaction 

of the ‘a factor’ test to prove factual causation. This does not, however, mean it 

would be irrational to argue that a different test is appropriate in cases of market-

based causation. As we have discussed, the law can choose the meaning of 

causation, and thus the information expressed by causal terms should simply be 

whichever best serves the law’s purposes. The nature of market-based cases 

could mean the ‘but for’ test would suit the laws purposes better than the ‘a 

factor’ test. Despite this, for the following reasons it is argued the ‘a factor’ test 

remains the appropriate causal test in market-based cases. The ‘a factor’ test 

functions as a reliable and intuitive test of causation in cases where the ‘but for’ 

test is rendered unusable.  

1   Market-Based Causation Involves Decision Causation 

The most obvious reason to prefer the ‘a factor’ test in cases of market-based 

causation is that the factual causation enquiry in a market-based case focuses 

upon the relationship between the contravening conduct and the decision-making 

of the individuals that constitute the market. A ‘market’, be it a share market or 

any other market, is not an abstract or amorphous body. It is a collection of 

individuals whose decision-making can be affected by external events like 

misleading or deceptive conduct. For the reasons mentioned in Part III, 

Australian courts are loathe to attempt application of the ‘but for’ test in cases of 

 
82 Travel Compensation Fund v Tambree (2005) 224 CLR 627, 643–4 [49].  
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decision causation.83 Indeed, the difficulties associated with decision causation 

and the ‘but for’ test were recently noted by a unanimous High Court in Swan v 

The Queen: 

It was never suggested that the jury should, or could, have filleted the factors within the 

decision-making process to attempt to isolate the relative contribution of some or all of 

the … matters … upon which the appellant relied.84 (emphasis added)  

In cases in which the effect of an event upon a single party’s decision-making is 

in question, the courts rightfully refuse to engage in the ‘pure speculation’85 

required to test the ‘but for’ hypothetical world against the relevant event.  

This problem is compounded in cases of market-based causation, in which it is 

the decision-making of hundreds or thousands of individuals (the market) that is 

the focus of causal analysis. It is notoriously difficult, for example, to determine 

how a share market would have responded ‘but for’ a particular event.86 It is not 

possible to reliably determine the nature of the impact that misleading conduct 

had (or did not have) on the decision-making of hundreds of individuals. Re HIH 

illustrates this inherent difficulty well: in Re HIH, the expert value adjustment 

methodology used to predict the effect of the misleading conduct led to the 

conclusion that, on at least one occasion, the misleading profitability statements 

decreased the trading price of HIH shares—in other words, the HIH shares would 

have traded at a higher price had HIH not overstated its profitability.87 Brereton 

 
83 See, eg, Australian Financial Services and Leasing Pty Ltd v Hills Industries Ltd (2014) 253 CLR 
560, 584 [30] (French CJ).  
84 Swan v The Queen [2020] HCA 11, [46] (Bell, Keane, Nettle, Gordon and Edelman JJ). Note the 
reference to ‘isolating the relative contribution’ of the factors is a necessary step in the ‘but for’ 
process—it is a step involved in testing the ‘but for’ hypothetical world, in order to determine 
whether a given factor (or event) was necessary for the relevant outcome.  
85 Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for 
the common law' (n 1) 19.  
86 For a broad look at the difficulties associated with market inefficiencies and behavioural 
finance, see Andrew Shleifer, Inefficient Markets: An Introduction to Behaviour Finance (Oxford 
University Press, 2000). 
87 Re HIH (n 59) 355 [98].  
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J subsequently noted the question of the misleading conduct’s effect on the share 

price could not have ‘realistically [been] the subject of precise proof’88 and 

involved ‘hypothesis and a degree of speculation’.89 The requirement for such 

guesswork undermines the utility of the ‘but for’ test and is arguably an 

inappropriate basis for the determination of legal liability.90 

The ‘a factor’ test is not attended by the same degree of difficulty when 

considering the effect of an event on a market’s valuation of an asset. By shifting 

attention from necessity to contribution, the ‘a factor’ test does not require the 

intense speculation the ‘but for’ test demands—if it can be shown the valuation 

of the relevant asset occurred in part because of a contribution from the 

misleading or deceptive conduct, the misleading or deceptive conduct caused that 

valuation. Indeed, if it is assumed that material, publicly-available information 

about an asset is incorporated into a market’s valuation of that asset—as has been 

assumed in market-based cases involving a share market91—then applying the ‘a 

factor’ test may require little or no expert evidence about the market’s reaction 

to the misleading conduct.92 This helpfully avoids circumstances in which 

conflicting or unclear expert evidence could render a plaintiff unable to satisfy 

the ‘but for’ test, despite proof the misleading conduct was made known to the 

 
88 Ibid 356 [99].  
89 Ibid. See also the comments of Foster J in Masters v Lombe (n 73) at [387], that:  

It is not a self-evident proposition that, in all circumstances and in respect of all listed 
companies, the downgrading of earnings forecasts, even to a substantial degree, necessarily 
leads to a reduction in the price of the shares in the entity. Whether that is the result of such 
a downgrade will depend upon all of the circumstances of the case. This is so notwithstanding 
the fact that financial professionals generally agree that such a consequence can generally be 
accepted.  

90 Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for 
the common law' (n 1) 19. 
91 See, eg, Re HIH (n 59) 357 [105]. See also the discussion of this presumption, and the similar 
‘efficient markets hypothesis’, in Halliburton Co. v Erica P. John Fund, Inc., 573 US 1___, 10–12 
(Roberts CJ, delivering the opinion of the Court) (2014). See generally Cooney (n 3).  
92 If this assumption were made, evidence would still be required to show the misleading 
conduct was made public (or was at least made known to the market).  
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market. The ‘a factor’ test thus avoids a rigid and unreliable test of causation 

which would function only in the most straightforward cases of market-based 

causation.  

It should not be thought that the problems associated with the uncertain aetiology 

of decision-making do not trouble the ‘a factor’ test. While these issues are fatal 

to the ‘but for’ test, determining whether a defendant’s misleading or deceptive 

conduct was ‘a factor’ in the decision-making of the constituent members of a 

market may well be difficult. This is particularly true in cases where the extent 

to which the misleading or deceptive conduct was made publicly known is 

unclear. However, courts are well suited to the task of assessing whether, on the 

balance of probabilities, a certain factor played some role in a person’s decision-

making. Courts are familiar with hypothetical reasoning based on the expected 

behaviour of reasonable persons. So long as courts are making explicit their 

reasoning, there is no inherent problem with an assumption that a defendant’s 

misleading or deceptive conduct contributed in some way to the decision-making 

of the members of a market where the misleading or deceptive conduct can be 

shown to have been made public.93 Determining whether a defendant’s 

misleading or deceptive conduct played some role in inflating the value of the 

relevant asset is a less daunting task than modelling the precise amount the 

misleading or deceptive conduct contributed to the market’s valuation of an 

asset—modelling necessary to determine whether the inflation would have 

occurred ‘but for’ the misleading or deceptive conduct.  

 
93 The ‘a factor’ test is also consistent with the longstanding ‘rule of thumb’ adopted by courts 
in decision causation cases. Courts are generally willing to infer that conduct caused a plaintiff’s 
decision to act if the conduct would have induced a reasonable person to act in the same way 
that the plaintiff did in fact act (unless there is evidence that the plaintiff’s decision was not 
caused by the conduct). See Ricochet Pty Ltd v Equity Trustees Executors and Agency Co Ltd 
(1993) 41 FCR 229 and MWH Australia v Wynton Stone Australia Pty Ltd (2010) 31 VR 575. See 
generally Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from 
and for the common law' (n 1) 22–3. 
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2   Market-Based Causation and Duplicative Causation 

The appeal of the ‘a factor’ test in cases of market-based causation is also 

apparent when considering misleading or deceptive conduct which contributed 

to, but was not necessary for, share price inflation. This is best illustrated by way 

of example. Suppose Harry purchased shares in Igloo Ltd, a manufacturer of 

environmentally friendly house insulation. Igloo had, for many years, been 

publishing misleading profitability statements that concealed the company’s dire 

financial situation. Recently, the extent of the company’s misleading conduct was 

made public after the completion of a regulatory investigation. When this 

information was revealed to the market, the value of Harry’s shares in Igloo fell 

and—despite having never read the financial statements—Harry brought an 

action seeking compensation. Again, this is a case of market-based causation.  

Suppose, however, the inflation of the Igloo share price was due not only to 

Igloo’s misleading conduct, but also due to an inaccurate rumour that Igloo was 

planning to expand their operations internationally. This leads to the possibility 

of a situation involving duplicative causation. The expert evidence may be that 

either of the two events (Igloo’s misleading conduct and the inaccurate expansion 

rumour) alone may have been sufficient to inflate (to some extent) the Igloo share 

price. Indeed, unless the evidence was that no members of the market paid any 

heed to Igloo’s misleading conduct, the misleading conduct must have played 

some role in bringing about the price inflation. In this case, testing Igloo’s 

misleading conduct by assembling the ‘but for’ hypothetical world leads to the 

conclusion the misleading conduct was not a cause of the inflation. Even if the 

misleading conduct had not occurred, the inaccurate expansion rumour would 

have been sufficient to bring about the price inflation. On the ‘but for’ test, 

therefore, the law would ignore the apparent role played by Igloo’s misleading 

conduct in bringing about the inflated share price. As we have seen in Part III, 
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this is not only logically unsatisfactory, but also further compounds the issues 

associated with a test of causation already unsuited to cases of decision causation.  

In contrast, the ‘a factor’ test identifies both Igloo’s misleading conduct, and the 

expansion rumour, as causes of the price inflation.94 Furthermore, the ‘a factor’ 

test is easy to use in the complicated cases of duplicative causation that may occur 

in cases of market-based causation. As Re HIH demonstrates,95 market-based 

cases will often involve multiple and different instances of misleading or 

deceptive conduct, and may also involve other complicated extraneous factors 

that could have affected the market’s valuation of an asset. Because the ‘a factor’ 

test designates events as causes of an outcome regardless of whether those events 

were necessary or sufficient for the occurrence of the outcome, courts can make 

inferences of causation. Suppose a company announced misleading future profit 

forecasts to the market at its AGM. Despite evidence other factors may have been 

causes of the inflated price of the company securities, and that the inflation may 

have occurred even despite the misleading conduct, the court does not need to 

attempt to assign weight or degrees of contribution to the respective factors. The 

court can conclude that, consistent with the behaviour of rational human investors 

(and absent expert evidence to the contrary) the publication of the misleading 

profit forecasts would likely have affected the market’s valuation of the shares.96 

The ‘a factor’ test thus functions as a workable test of causation in situations 

where the ‘but for’ test produces counter-intuitive and illogical results.  

 

 
94 As an inflated price is the mechanism by which the plaintiff (in this example, Harry) suffered 
loss, the ‘a factor’ test identifies both the misleading conduct and the rumour as independent 
causes of the loss suffered. 
95 Re HIH involved allegations of misleading representations contained within HIH’s final FY1999, 
interim FY2000, and final FY2000 consolidated financial reports.  
96 The example given here, of misleading profit forecasts given at a company AGM, would fall 
squarely within the ‘rule of thumb’ mentioned in footnote 93. 
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3   Statutory Policy Favours the Adoption of the ‘A Factor’ Test 

Finally, it is arguable that in cases of market-based causation, the statutory policy 

relating to misleading or deceptive conduct favours adoption of the ‘a factor’ test 

of causation. As mentioned above, the question of the causal test required by a 

statutory provision is chiefly a question of statutory construction. Core to 

identifying the causal test required by a provision, therefore, is the policy of both 

the provision and the wider statutory regime. Despite being apparently silent on 

this issue, the statutory policy surrounding the provisions with which this article 

is concerned arguably favours adoption of the ‘a factor’ test of causation. This is 

because a causal requirement of contribution, and not necessity, best serves the 

purposes of statutory regimes concerned with misleading or deceptive conduct. 

This is the case even if the factual scenario in question involves market-based 

causation.  

The proscriptions of misleading or deceptive conduct found within the ACL and 

the Corporations Act are, broadly, aimed at consumer and investor protection.97 

While both instruments have an overarching commercial and competition-related 

focus, the specific focus of the provisions dealing with misleading or deceptive 

conduct is protective.98 The instruments establish both a norm of behaviour, and 

a corresponding right to compensation for loss caused by breach of that norm of 

behaviour.99  With this in mind, consider an example in which a plaintiff is able 

to prove that a defendant’s misleading conduct contributed to a market’s inflation 

of an asset (which in turn caused the plaintiff’s loss), but is unable to prove the 

misleading conduct was necessary for the inflation.100 On the ‘but for’ test, this 

 
97 Competition and Consumer Act 2010 (Cth) s 2.  
98 Henville v Walker (n 20) 506 [144] (McHugh J).  
99 I & L Securities (n 20) 129 [60] (Gaudron, Gummow and Hayne JJ).  
100 As discussed above, this may occur in cases involving duplicative causation. However, this 
might also result from evidentiary difficulties associated with the uncertain aetiology of human 
decision-making.  
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plaintiff would be unable to satisfy the factual causation enquiry and would be 

left to bear the loss themselves. This is despite the fact the defendant both 

contravened the statutory norm, and, in doing so, contributed to the plaintiff 

suffering loss. The protective purpose of the relevant provisions suggests it is the 

defendant, not the plaintiff, who should be made liable in such a scenario (subject 

to the loss falling within the appropriate scope of the defendant’s liability). 

Arguably, therefore, a plaintiff who can satisfy the ‘a factor’ test in a case of 

market-based causation should be taken as having satisfied the factual causation 

enquiry, regardless of whether the defendant’s conduct was necessary for the 

plaintiff’s loss. 

The ‘a factor’ test is also consistent with the deterrent purpose of statutory 

regimes proscribing misleading or deceptive conduct. The provisions relating to 

misleading or deceptive conduct within the ACL and the Corporations Act are 

not aimed only at compensating victims of past misleading or deceptive conduct. 

They are also aimed at general deterrence; at ‘influencing the conduct of traders 

in the market’.101 The role of these regimes in deterring misleading or deceptive 

conduct, however, would be undermined by strict application of the ‘but for’ test 

in actions brought to recover loss caused by misleading or deceptive conduct. As 

we have seen above, the nature of large consumer markets makes reliable 

application of the ‘but for’ test difficult, as it will often be impossible to 

determine precisely how a market would have reacted ‘but for’ a defendant’s 

misleading or deceptive conduct. Should a market participant be able to avoid 

liability for misleading conduct that positively contributed to a plaintiff suffering 

loss simply because the complexities of behavioural finance prevented the 

plaintiff from proving the misleading conduct was necessary for the plaintiff’s 

 
101 Elise Bant and Jeannie Marie Paterson, ‘Should specifically deterrent or punitive remedies be 
made available to victims of misleading conduct under the Australian Consumer Law?’ (2019) 
25(2) Torts Law Journal 99, 100. See also the discussion of the deterrent effect of private rights 
of redress under the ACL at 106–8. 
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loss? If the deterrent effect of schemes regulating misleading or deceptive 

conduct is to be promoted, this question should be answered in the negative. 

There is no reason to suppose either the ACL or the Corporations Act is less 

concerned with deterring misleading or deceptive conduct directed towards 

markets than with deterring misleading or deceptive conduct directed towards 

individuals.102  

Indeed, strict application of the ‘but for’ test might encourage misleading or 

deceptive conduct by market participants. Given knowledge of the possibility of 

a plaintiff being unable to satisfy the ‘but for’ test, a market participant might 

decide the benefit of engaging in misleading conduct was outweighed by the risk 

of liability.103 This would create a perverse scenario in which, while a market 

participant might be unwilling to mislead an individual into purchasing an asset, 

the market participant would be willing to mislead an entire market into inflating 

the value of the asset (on the assumption any individual who suffered loss would 

be unable to satisfy the ‘but for’ test in an action for damages). The ‘a factor’ 

test, on the other hand, ensures that misleading or deceptive conduct that plays 

any part in causing loss to a plaintiff can result in liability for that loss. The ‘a 

factor’ test thus promotes the deterrence of all misleading or deceptive conduct, 

even if that conduct is directed toward a market and not an individual.104 While 

 
102 Note also the related point that the deterrent effect of statutory schemes dealing with 
prohibited behaviour (such as misleading or deceptive conduct) would hardly be promoted by 
‘requiring [a plaintiff] to negate, or [allowing] a wrongdoer to put up in their defence, wholly 
speculative iterations of “but for” reasoning’: Elise Bant and Jeannie Marie Paterson, ‘Effecting 
Deterrence through Proportionate Punishment: An Assessment of Statutory and General Law 
Principles’ in Elise Bant, Wayne Courtney, James Goudkamp and Jeannie Marie Paterson (eds), 
Punishment and Private Law (Hart Publishing, 2021) ch 10 (forthcoming).  
103 Foreseeably, certain market conditions (such as increased volatility) might also increase the 
likelihood that satisfaction of the ‘but for’ test would be difficult. 
104 See also the similar discussion of this point in the context of orders for disgorgement of 
profits gained from breach of fiduciary duty in Ancient Order of Foresters in Victoria Friendly 
Society Ltd v Lifeplan Australia Friendly Society Ltd (2018) 265 CLR 1, 12–13 [9] (Kiefel CJ, Keane 
and Edelman JJ).  
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this approach might appear expansive, it should be remembered the factual 

causation enquiry is only one aspect of the overall enquiry into liability. A 

defendant’s liability could be reduced at the scope of liability stage of analysis in 

cases where the defendant’s conduct contributed to, but was not necessary for, 

the plaintiff’s loss. This would preserve the increased deterrent effect of the ‘a 

factor’ test of causation, but also guard against unnecessarily burdensome 

outcomes in each individual scenario.  

We have now seen that when considering whether a defendant’s misleading or 

deceptive conduct caused a plaintiff’s loss in a case of market-based causation, 

the ‘a factor’ test is the appropriate test of factual causation. In light of this 

conclusion, it is worth considering one further issue. That issue is  whether, in a 

case of market-based causation, the application of the ‘a factor’ test involves an 

assessment of the ‘materiality’ of the contribution of the misleading or deceptive 

conduct to the inflation of the price of the relevant asset.  

B   The ‘A Factor’ Test and the Notion of ‘Materiality’ 

As formulated in this article, the ‘a factor’ test designates all events that 

positively contribute to the occurrence of an outcome as a ‘cause’. However, 

courts have often applied this test by reference to the concept of a ‘material 

contribution’ to the occurrence of an outcome.105 ‘Materiality’ has in turn been 

defined by reference to curiously tautological ideas—an event is ‘material’ if it 

is ‘non-trivial’,106 for example, or does not ‘come within the exception of de 

minimis non curat lex’.107 Consistent with modern criticisms of the notion of a 

 
105 See, eg, I & L Securities (n 20) 130 [62] (Gaudron, Gummow and Hayne JJ).  
106 Ricochet Pty Ltd v Equity Trustees Executors and Agency Co Ltd (n 93) 235 (Lockhart, 
Gummow and French JJ).  
107 Bonnington Castings Ltd v Wardlaw [1956] AC 613, 621 (Reid LJ).  



Henry Cooney, ‘Factual causation in cases of market-based causation’ (2021) 27(1) 
Torts Law Journal – Author Manuscript 

 

 

40 
 

‘material’ contribution,108 it is submitted the test of factual causation in a market-

based case should not involve an assessment of the ‘materiality’ of the misleading 

or deceptive conduct to the occurrence of the plaintiff’s loss. This is because the 

concept of materiality unhelpfully imports normative considerations into an 

enquiry intended to remain strictly factual. 

The normative character of the enquiry into whether an event ‘materially 

contributed’ to an outcome is obvious when one realises the ‘a factor’ test does 

not provide the criteria or tools for determining whether a contribution was 

‘material’. Events do not come labelled by the degree to which they contribute to 

an outcome. It is usually not possible to ascertain the exact contribution (say, in 

percentage terms) that an event made to the occurrence of an outcome. Instead, 

the enquiry into ‘materiality’ is seemingly reliant upon a judge’s view about how 

significant or operative (or ‘proximate’) a relevant contributing factor was. The 

danger with involving this question in the enquiry into causation is that the 

apparently factual question of ‘materiality’ will be used to ‘conceal normative 

judgments about responsibility and scope of liability’.109 While these normative 

judgments may play a legitimate role in determining a defendant’s liability for 

loss caused by misleading or deceptive conduct, it is important the values and 

reasoning underlying these judgments are not hidden in an apparently causal 

assertion about materiality.110 

 
108 See, eg, Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from 
and for the common law' (n 1) 16; Ingeborg Puppe and Richard Wright, ‘Causation in the Law: 
Philosophy, Doctrine and Practice’ in Marta Infantino and Eleni Zervogianni (eds), The Common 
Core of European Private Law: Causation (Cambridge University Press, 2016) 18; Richard Wright, 
‘The NESS Account of Natural Causation: A Response to Criticisms’ in Benedikt Kahmen and 
Markus Stepanians (eds), Causation and Responsibility: Critical Essays (De Gruyter, 2013) 26. 
109 Bant and Paterson, 'Statutory causation in cases of misleading conduct: Lessons from and for 
the common law' (n 1) 16.  
110 For discussion of the similar danger associated with the concept of a novus actus interveniens, 
see Cooney (n 3) 453–5.  
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This danger is heightened in cases of market-based causation, in which the 

decision-making of the individual members of a market may have been affected 

by the relevant event to differing degrees. Even if only a few members of a 

market overvalued an asset because of misleading or deceptive conduct (and 

overvaluation did in fact occur), the misleading or deceptive conduct positively 

contributed to the occurrence of the overvaluation. This should not be denied by 

reference to vague ideas about materiality. In circumstances in which only a small 

portion of the constituent members of a market were affected by the misleading 

or deceptive conduct, it may be consistent with the purpose of the relevant statute 

to deny a plaintiff recovery against the person responsible for the conduct. 

However, this is not a matter of factual causation; the misleading conduct 

remains a cause of the plaintiff’s loss. Accordingly, in a case of market-based 

causation the application of the ‘a factor’ test is best viewed as an enquiry into 

whether the relevant event contributed in any way to the market’s overvaluation 

of the relevant asset, regardless of the apparent materiality or weight of that 

contribution.  

V   CONCLUSION 

This article has explored the factual causation enquiry in a case of market-based 

causation involving misleading or deceptive conduct. Having explained that the 

law can choose the information expressed by causal terms, this article has argued 

that the appropriate test of causation in a case of market-based causation is the ‘a 

factor’ test of contribution. This article has thus challenged the dominance of the 

‘but for’ approach to causation in cases of market-based causation. In doing so, 

this article has avoided an abstract discussion of the metaphysics of causality. 

Instead, this article has focused on selecting the test of causation that best serves 

the law’s purposes. In a case of market-based causation involving misleading or 

deceptive conduct, that test is the ‘a factor’ test. The ‘a factor’ test not only 
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functions reliably and intuitively, but is also consistent with the statutory policy 

surrounding proscriptions of misleading or deceptive conduct.  

It is well known that the topic of this article, causation, is a topic apt to confuse. 

As this article has demonstrated, however, questions of causation arise 

throughout the law and are core to the attribution of legal liability. For this reason, 

causation is a topic that requires detailed examination across the variety of private 

law contexts in which causal questions arise. While this article has focused on 

the factual causation enquiry in cases of market-based causation, the analysis in 

this article is potentially of wider relevance. There will be scenarios unrelated to 

misleading or deceptive conduct or market-based causation in which the ‘a 

factor’ test, not the ‘but for’ test, best serves the purposes of the law. It is hoped 

that the analysis in this article will provide a good starting point for any 

examination of the appropriate test of causation in those scenarios.  


