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 This Oration honours John Toohey’s life and work.  The opportunity to deliver it in 

the presence of Loma Toohey and their children and grandchildren has a particular 

significance for me because of his connection to my family and our later professional 

engagements.  

 Our association stretched back to 1954 when John and Loma moved into a house in 

Philip Road, Dalkeith directly opposite our family home.  John was 24.  I was seven years 

old.  They became close friends of my parents and there were many social events at our home 

and theirs.  

 Twenty years after he had moved into Philip Road, our professional lives met through 

our common involvement in the establishment of the Aboriginal Legal Service of Western 

Australia.  I was Chairman of the Service in 1974.  In that year, John Toohey, then a leading 

Queens Counsel at the Independent Bar, agreed to go to the newly established Port Hedland 

office of the Aboriginal Legal Service with Loma and their family, to provide representation 

for Aboriginal people in the Pilbara.  It was an historic first for the region and for the State.  

Its impact was immediate.   

 In 1976, John Toohey was appointed as the first Aboriginal Land Commissioner 

under the new Aboriginal Land Rights (NT) Act (Cth), enacted by the Commonwealth 

Parliament.  He was also appointed a Judge of the newly created Federal Court of Australia 

and of the Supreme Court of the Northern Territory.  His work as the first Aboriginal Land 

Commissioner was crucial in developing the practices, procedures and principles of a new 

and challenging area of the law and legal process.   

 In November 1986, John swore me in in Perth as a Judge of the Federal Court.  

Shortly afterwards we sat together with Sir Nigel Bowen as a Full Court on an appeal.  

Initially I had thought that the family friend of my childhood would be a judicial colleague.  

However this was not to be.  On 6 February 1987, John was appointed as a Justice of the 

High Court of Australia, an office he held until his retirement in 1998.  During that time he 



2 
 

sat on many cases of great importance but perhaps none more important than Mabo v 

Queensland (No 2)
1
 in which he wrote one of the majority judgments.  His last Associates 

were James Edelman, now a Justice of the High Court and Natalie Gray.  After his retirement 

he did sessional service as a Judge in the judicial system of Kiribati and as a Justice of the 

Supreme Court of Fiji.  He served as a Visiting Professor in Law at the University of Western 

Australia.  He served for many years as Chair of the Polly Farmer Foundation, which 

provides enrichment programs for Indigenous primary and secondary school students.  In 

September 2000, he was appointed as one of three members of the Bloody Sunday Inquiry 

into the events of 30 January 1972 in Derry, Northern Ireland.  That Inquiry which he had 

been told would only last a year, lasted until 2010 when its report was published.  John died 

in April 2015. 

 This snapshot does not do justice to a great and generous man.  The elements in him 

were mixed — a great knowledge of the law, the imagination and intelligence to apply it in 

the interests of justice and, what his former Associate, Justice Edelman, described in an 

obituary in 2015, as ‘a glowing humanity’.  Relevantly to this evening’s topic, he was a man 

of and for the State and the Commonwealth and its people, and particularly, its First Peoples.  

 This Oration advances a general proposition.  The character and dignity of the 

Australian people, including the First Nations, the descendants of the European colonisers 

and those who have come here from180 different countries over the last seven decades or so, 

should be reflected in our national Constitution.  It is not.  To say that is not to diminish the 

achievement represented by that Constitution.  It is the extraordinary product of the work and 

vision of the Founders of the Commonwealth, leaders of the Australian colonies in the 1890s 

who drafted and negotiated its terms.  It is however a colonial document.  It is a section of an 

imperial statute enacted by the British Parliament.  It retains the colonial vestige of a 

constitutional monarchy which has its origins in an important strand, but by no means the 

only strand in the histories of our many storied land in 2021. 

 The diversity of our people and their histories will not be reflected in our Constitution 

until it provides both a voice for our First Peoples and until it provides for the great office of 

our Head of State to be open to all Australians, whatever their ancestry, their ethnic or 

national origins, or their religious faith.  When those steps are taken we can claim that our 

Constitution honours our Australian histories and reflects the full dignity of the people from 

                                                           
1
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whom today it derives its ultimate authority.  I do not propose to deal with technicalities in 

this lecture.  They have to be addressed in any move to become a Republic.  It is however, 

indispensable to that goal that we have a moral theory of our reason for departing from a 

constitutional monarchy. 

The First Peoples’ history   

 Let us consider our Australian histories — beginning with that of our First Peoples.  

There has been much written and said on the topic.  The timeline of Aboriginal occupation of 

Australia stretches across tens of thousands of years.  Artefacts including stone tools and 

ground ochres found recently in Mirrar Country in Northern Arnhem land, have been dated 

back to at least 65,000 years.  In 2016, much further south in the Flinders Ranges at the 

Warritji Rock Shelter, 4,300 artefacts and bone fragments were found which were between 

46,000 and 49,000 years old.  There are, according to the National Museum of Australia more 

than 100,000 significant rock art sites around Australia. 

 Examples can be multiplied throughout the continent and its offshore islands.  And 

laying across those innumerable physical traces is the living presence of long-standing 

references to Australian landscapes in traditional Aboriginal languages and the intricate 

lacework of what we inadequately call ‘The Dreaming’.  Writing in 1953, WEH Stanner said 

of that term:  

 A central meaning of The Dreaming is that of a sacred, heroic time long ago when 

man and nature came to be as they are; but neither ‘time’ nor ‘history’ as we 

understand them is involved in this meaning.
2
   

 

One cannot, he said, ‘fix’ the Dreaming in time.  It was, and is, everywhen.
3
  Karl Telfer, a 

senior culture bearer for the Kaurna People around Adelaide, wrote of it thus:  

 We are the oldest and the strongest people, we’re here all of the time, we’re constant 

through the Dreaming which is happening now, there’s no such thing as the 

Dreamtime.
4
 

 

                                                           
2
  WEH Stanner, ‘The Dreaming (1953)’ in WEH Stanner, White Man Got no Dreaming: Essays 1938-

1973 (Australian National University Press, 1979) 23.  
3
  Stanner, above n 2, 24.  

4
  <https://www.creativespirits.info> ‘What is the ‘Dreamtime’ or the ‘Dreaming’? accessed 9 August 

2021. 

https://www.creativespirits.info/


4 
 

Through the stories of the Dreaming across the continent we learn of a creation 

process, the description of the landscape by reference to that process, the relationship 

between peoples and between peoples and country.   

 For those of us who, like Justice Toohey, have had the privilege of having country 

explained by Aboriginal men and women — the land, enlivened by law, tradition and stories, 

acquires a power and vibrancy which is, I suspect, only a poor reflection of how it appears to 

the eyes and minds of those who belong to it. 

The Dreaming includes law and custom, but its path to public and formal 

acknowledgment has been long and difficult.  Justice Blackburn in his 1971 decision in 

Milirrpum v Nabalco Pty Ltd
5
 rejected a claim to common law recognition of native title in 

the Gove Peninsula.  He felt bound to do so by the authority of the Privy Council decision in 

Cooper v Stuart
6
 in 1889.   

 The rejection of that claim led to the enactment of the Aboriginal Land Rights 

(Northern Territory) Act 1976 and the creation of the office of Aboriginal Lands 

Commissioner, first occupied by Justice John Toohey. 

 In 1992, the common law caught up with the historical truth of Australia’s first 

people.  That was the historic decision in Mabo (No 2).  The High Court held that the 

common law could recognise the traditional native title of Aboriginal and Torres Strait 

Islander people who could show continuous connection to their land and waters according to 

their traditional law and custom back to the time of colonial annexation.  This was a 

constitutional shift in the common law of Australia.   

 The Native Title Act 1993 (Cth) followed and, through its application and other 

developments, there has been an increasing awareness within the Australian community of 

the depth and richness of Aboriginal and Torres Strait Islander culture and its deep history.   

Now across the nation in countless events, large and small, there are 

acknowledgements and welcomes to country.  Sometimes they may seem formulaic but they 

represent a significant cultural shift towards recognition of the place of Australia’s first 

peoples in our history.   

                                                           
5
  (1971) 17 FLR 141. 

6
  (1989) 14 App Cas 286. 
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 Another important consequence of the Mabo decision and what followed it is that 

recognition of the special place of our First Peoples and the countless agreements which have 

been made with them across the country show that it is possible to accept the existence of 

their authority over land and waters according to their laws and traditions without fracturing 

the common law or the constitutional framework of the Australian legal system.  Concepts of 

recognition and the Voice and even a form of national agreement can be explored 

consistently with our established legal infrastructure.  Those possibilities necessarily feed into 

the possibility of a richer concept of an Australian Republic which provides a Voice for our 

First Peoples and a head of state who can be chosen from among any of the Australian 

people, including Aboriginal and Torres Strait Islanders.  

The colonising history 

 Let us move from our deep Indigenous history to the colonising of Australia and the 

framing of its Constitution.  

 The colonising history of Australia began with the taking of possession of the Eastern 

part of the continent by James Cook in 1770.
7
  That very large part of the continent was 

named New South Wales.
8
  Governor Philip arrived there in 1788 as the embodiment of the 

authority of the British Crown.  By the closing decades of the 19
th

 century there were six 

Australian colonies all of which had Constitutions supported by Imperial Statutes and 

conferring representative self-government. 

 The movement towards Federation came from within the Australian colonies.  Its 

logic was compelling.  As Professor RD Lumb observed:  

 The co-existence of six colonies on the Australian continent independent of each 

other in local policies, although united by common law, nationality and similar 

institutions of government, could not be the basis for a permanent constitutional 

system.
9
 

 

 The concept of nationality to which he referred would have picked up the common 

status of the colonists as British subjects.  However, a wider concept of nationality as people 

or race emerged over this time.  It was exemplified by Henry Parkes, speaking in Melbourne 

                                                           
7
  RD Lumb, The Constitutions of the Australian States (University of Queensland Press, 4

th
 ed, 1977) 

Ch 1. 
8
  Declaration by Order in Council in 1786 pursuant to 24 Geo III c56 (1784). 

9
  RD Lumb, Australian Constitutionalism (Butterworths, 1983) 47. 
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at the Australian Federation Conference on 10 February 1890 when he said, to a standing 

ovation, that ‘[t]he crimson thread of kinship’ runs through us all.
10

  Bob Birrell observed in 

his Federation: The Secret Story that at the turn of the 19
th

 century Australians used the term 

‘people’ or ‘race’ interchangeably.  When Alfred Deakin introduced the Immigration 

Restriction Act 1901 he spoke of the desire of Australians to be one people without the 

admixture of other races.  He described this as a ‘note of nationality’.
11

  This was said by 

Birrell to reflect an aspiration for ‘a shared sense of peoplehood … to be expected from a 

nationalist initiating the process of nation-building’.
12

  We have moved on a long way since 

then in our concept of the people of Australia. 

 Following the Australian Federation Conference in February 1890, delegates of the 

colonies met in March 1891.  The 1891 Convention adopted a draft Constitution Bill 

prepared by Andrew Inglis Clark, Samuel Griffith and others.  The first 1891 Bill failed to 

obtain general acceptance by the colonial legislatures.  However, the federation movement 

continued.  In March 1898, a new National Convention of colonial delegates adopted a 

revised Constitution Bill.  It was submitted to a popular vote in each of the colonies although 

Western Australia was late in the process.  The Bill was submitted to the Imperial Parliament.  

With some relatively minor changes it was passed by both the House of Commons and the 

House of Lords and on 9 July 1900 it received the Royal Assent as the Commonwealth of 

Australia Constitution Act 1900 (Imp).  Our Constitution is in fact section 9 of that Act.   

 When Australia began its existence on 1 January 1901 it was in truth still a self-

governing colony.  The United Kingdom was responsible for its foreign relations.  The 

United Kingdom Parliament could make laws applicable to Australia as a whole and to the 

States individually.  The Colonial Laws Validity Act 1865 (Imp), which allowed for that 

possibility, was still in force.  The first step to our independent nationhood was executive 

independence in the conduct of foreign relations and recognition as an independent nation 

state within the international community.  That occurred in 1926.  

 A special Imperial Conference of British Empire leaders in London in 1926 declared 

the United Kingdom and the Dominions to be:  

                                                           
10

  Official Record of the Proceedings and Debates of the Australasian Federation Conference, 

Melbourne, 10 February 1890. 
11

  B Birrell, Federation: The Secret Story (Duffy & Snellgrove, 2001) 287.  
12

  Ibid. 
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autonomous Communities within the British Empire equal in status, in no way 

subordinate one to another in any aspect of their domestic or external affairs, though 

united by a common allegiance to the Crown and freely associated as members of 

the British Commonwealth of Nations.
13

 

 

The Conference also recognised that as a result of the equal status of members of the British 

Commonwealth, the Governors-General of the Dominions should no longer be 

representatives of the British Government but should act solely as:  

 the representative of the Crown, holding in all essential respects the same position in 

… the Dominion as is held by … the King in Great Britain ...
14

 

 

 At a further Imperial Conference in 1930 it was resolved that advice to the King on 

the appointment of a Dominion Governor-General could be tendered solely by Dominion 

Ministers.  The same would apply to the removal of the Governor-General.  That Conference 

also effectively abolished disallowance of Dominion legislation.  The monarch’s power to 

assent to Bills reserved by the Governor-General was to be exercised on Commonwealth 

Government advice.
15

 

 Legislative independence at the Commonwealth level was achieved in 1942 under the 

Curtin Government with the adoption by the Commonwealth Parliament of the Statute of 

Westminster 1931 (Imp).  By that statute the British Parliament effectively renounced its 

legislative power under the Colonial Laws Validity Act 1865 (Imp) insofar as it applied to the 

Commonwealth.  The adoption of the Statute by Australia was made retrospective to 

3 September 1939, the outbreak of the Second World War.  The legislative power of the 

United Kingdom Parliament continued to extend to the States.  That avenue was finally cut 

off by the Australia Acts of 1986.  As the late Professor George Winterton put it:  

for almost half a century (1939-86), Australia was a rather bizarre and incongruous 

polity, half independent (the Commonwealth) and half colonial (the States).
16

 

 
                                                           
13

  Imperial Conference 1926, Inter-Imperial Relations Committee, Report, Proceedings and Memoranda 

E (I 12/26) Series 2. 
14

  Imperial Conference 1926, Inter-Imperial Relations Committee, Report, Proceedings and Memoranda 

E (I 12/26) Series 4. 
15

  G Winterton,  ‘The Acquisition of Independence’ in French, Lindell and Saunders (eds) Reflections on 

the Australian Constitution (Federation Press, 2003) 31, 36 citing L Zines ‘Commentary’ in HV Evett, 

The Royal Prerogative (Law Book Co, 1987) C3. 
16

  Winterton, above n 15, 39. 
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Australia became, as he said, ‘manifestly independent’ on 3 March 1986, the date when the 

Australia Acts came into effect.  The next step which was a logical consequence was that 

Britain became for constitutional purposes ‘a foreign power’. 

Britain is a foreign power  

 In 1999, the High Court of Australia held that Britain is a foreign power for the 

purposes of our Constitution.  Section 44(i) of the Constitution provides that any person who 

is ‘under any acknowledgment of allegiance, obedience, or adherence to a foreign power, or 

is a subject or a citizen is entitled to the rights or privileges of a subject or a citizen of a 

foreign power’ shall be incapable of being chosen or of sitting as a senator or a member of 

the House of Representatives. 

 Heather Hill, a One Nation candidate had been elected to the Senate in 1999.  She had 

been born in England in 1960.  She was therefore a British citizen by virtue of s 4 of the 

British Nationality Act 1948.  She became an Australian citizen but was still a British citizen 

at the time of her election to the Senate.  She was held to be disqualified because as a citizen 

of Britain she was a citizen of a foreign power.  In the joint judgment
17

 of Gleeson CJ, 

Gummow and Hayne JJ their Honours accepted that the United Kingdom would not answer 

the description of a foreign power in s 44(1) if Australian courts were, as a matter of the 

fundamental law of this country, immediately bound to recognise and give effect to the 

exercise of legislative, executive and judicial power by institutions of government of the 

United Kingdom.  Their Honours said:  

 However, whatever once may have been the situation with respect to the 

Commonwealth and to the States, since at least the commencement of the Australia 

Act 1986 (Cth) … this has not been the case.
18

 

 

The argument was advanced that because under the Constitution the Queen exercises 

the executive power of the Commonwealth, and is part of the Parliament of the 

Commonwealth and because the members of the House of Representatives swear an oath or 

make an affirmation to be faithful and bear true allegiance to the monarch, the United 

Kingdom could not answer the description of a foreign power.   

                                                           
17

  Sue v Hill (1999) 199 CLR 462. 
18

  (1999) 199 CLR 462, 490 [59]. 
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 The joint judgment referred to the changed practice since 1926 that British Ministers 

would not tender advice to the Crown against the views of Australian Ministers in any matter 

appertaining to the affairs of the Commonwealth.
19

  Their Honours then observed:  

 Whilst the text of the Constitution has not changed, its operation has.  This reflects 

the changed identity of those upon whose advice the sovereign accepts that he or she 

is bound to act in Australian matters by reason, among other things, of the attitude 

taken since 1926 by the sovereign’s advisers in the United Kingdom.  The 

Constitution speaks to the present and its interpretation takes account of and moves 

with these developments.
20

 

 

New histories and the changing character of the Australian people 

 Overlapping these constitutional developments has been the changing character of the 

Australian people.  Migration to Australia over the past 75 years has led to what the 

Encyclopaedia Britannica Online describes as a demographic texture at the beginning of the 

21
st
 century which ‘contrasted quite sharply with the homogeneity of the country during the 

first half of the 20
th

 century.’
21

  Today we comprise more than 270 ethnic groups.  A very 

significant proportion of the population was either born overseas or had at least one parent 

born overseas.   

 Our population is now over 25.8 million.  Our ethnicity includes Australian, English, 

Irish, Scottish, Italian, German, Greek, Dutch, Chinese, and the peoples of the Asia Pacific, 

the Middle East and Africa.  And first among these are the Aboriginal and Torres Strait 

Islander people.  There are now many religions represented in our population. Protestantism, 

which is the mandatory religion of the current head of state, is only 23.1%.  There are also 

many who profess no religion.   

 No doubt many who came here from other parts have been drawn by attractive 

features of our society, including a stable democratic system of government in which the rule 

of law is respected and upheld by an independent judicial system.  That is part of our British 

constitutional and legal heritage.  Its success over 120 years since the Commonwealth came 

into existence is a matter in which Australians can take modest pride.  But the nature and 

diversity of our population today is not reflected in the narrow band of persons who can be 

our head of state.  It goes without saying that the current monarch, Queen Elizabeth II, has 
                                                           
19

  (1999) 199 CLR 462, 496 [77]. 
20

  (1999) 199 CLR 462, 496 [78]. 
21

  <https://www.britannica.com/place/Australia/People >  accessed 17 August 2021. 

https://www.britannica.com/place/Australia/People
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earned immense respect throughout the countries of the Commonwealth and beyond for her 

lifetime of total commitment to public service.  The Queen will be followed by someone in 

the Royal line of succession, determined by statutes dating back to the Bill of Rights 1688, the 

Act of Settlement and the Act of Union.  A likely order of succession for the foreseeable future 

will be Charles, William and George.  The virtues of those successors is not in issue.  The 

point is that under our present Constitution no Australian born person and no person who has 

come here to live from another country could ever be our head of state.  Against that general 

background it is time to look a little more closely at the position of the Crown in our 

Constitution.   

The Constitution and the Crown 

 The first paragraph of the Preamble to the Commonwealth of Australia Constitution 

Act 1901 provides:  

 WHEREAS the people of New South Wales, Victoria, South Australia, Queensland, 

and Tasmania, humbly relying on the blessing of Almighty God, have agreed to 

unite in one indissoluble Federal Commonwealth under the Crown of the United 

Kingdom of Great Britain and Ireland, and under the Constitution hereby 

established.  

  

 John Quick and Robert Garran in their Annotated Constitution of the Australian 

Commonwealth published in 1901 described those words as:  

a concrete and unequivocal acknowledgment of a principle which pervades 

the whole scheme of Government; harmony with the British Constitution and 

loyalty to the Queen as the visible central authority uniting the British 

Empire with its multitudinous peoples and its complex divisions of political 

power.
22

 

 

The sections of the Constitution Act following the Preamble are often referred to as 

‘covering clauses’.  Those relating to the position of the Queen include s 2 which provides 

that:  

 Act to extend to the Queen’s successors.   

The provisions of the Act referring to the Queen shall extend to her Majesty’s heirs 

and successors in the sovereignty of the United Kingdom.  
                                                           
22

  J Quick and R Garran, Annotated Constitution of the Australian Commonwealth (1901 ed reprinted by 

Legal Books, Sydney, 1976) 294. 
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That is to say, if the Constitution remains unchanged, it will confer the functions currently 

conferred on the Queen on her successors, that is to say her son, her grandson and her great 

grandson.  

 Chapter I of the Constitution deals with the Parliament, that is to say with the 

legislative power of the Commonwealth.  Section 1 provides:  

 The legislative power of the Commonwealth shall be vested in a Federal Parliament, 

which shall consist of the Queen, a Senate, and a House of Representatives, and 

which is hereinafter called The Parliament or The Parliament of the 

Commonwealth. 

 

The Queen is therefore part of the Parliament which makes laws for the whole of Australia.  

 Section 2 provides for the Governor-General in the following terms:  

 A Governor-General appointed by the Queen shall be Her Majesty’s representative 

in the Commonwealth, and shall have and may exercise in the Commonwealth 

during the Queen’s pleasure, but subject to this Constitution, such powers and 

functions of the Queen as Her Majesty may be pleased to assign to him. 

 

Section 3, which provides for the salary of the Governor-General, says that it will be ‘payable 

to the Queen out of the Consolidated Revenue fund of the Commonwealth’.    

 Section 58 requires Royal assent to Bills. The Queen is, in a formal sense, an essential 

element of the law making process even though constitutional practice does not contemplate 

her taking a substantive decision making function.  

 The Queen is also a repository of the executive power which is dealt with in Chapter 

II of the Constitution.  Section 61 provides:  

 The executive power of the Commonwealth is vested in the Queen and is 

exercisable by the Governor-General as the Queen’s representative, and extends to 

the execution and maintenance of this Constitution, and of the laws of the 

Commonwealth.  

 

 The literal reading of the provisions relating to the Queen under the Constitution must 

be seen in the context of constitutional conventions and practices, which have the practical 
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effect that the powers of the monarch are exercised by the Governor-General acting upon the 

advice of the Ministers of the day.  There are, of course, vaguely defined reserve powers, ie 

powers which the Governor-General may exercise without the advice of the Prime Minister 

or executive council of the day.  These may be found in ss 5, 57 and 64 of the Constitution.  

They were the subject of great contention when Sir John Kerr, relying upon such powers, 

dismissed the Whitlam Government in 1975. 

The Governor-General’s riding instructions 

 The Commission for the current Governor-General signed by Queen Elizabeth II 

appoints him to be ‘during our pleasure our Governor-General of the Commonwealth of 

Australia’.  He is: 

authorised, empowered and commanded to exercise and perform all and singular the 

powers and directions contained in the Letters Patent dated 21 August 2008 relating 

to the office of Governor-General or in future Letters Patent relating to that office, 

according to such instructions as our Governor-General for the time being may have 

received or may in future receive from Us, and according to such laws as are from 

time to time in force. 

 

The Letters Patent dated 21 August 2008 referred to in that Commission revoked earlier 

Letters Patent of 21 August 1984 and declared that:  

(a) The appointment of a person to the office of Governor-General shall be during ‘Our 

pleasure by Commission under Our Sign Manual and the Great Seal of Australia’.  

(b) Before assuming office, ‘a person appointed to be Governor-General shall take the 

Oath or Affirmation of Allegiance or the Oath or Affirmation of Office in the 

presence of the Chief Justice or another Justice of the High Court of Australia.’  

Article III of the Letters Patent in para (a) declares that:  

 the appointment of a person to administer the Government of the Commonwealth 

under section 4 of the Constitution of the Commonwealth shall be during Our 

pleasure by Commission under Our Sign Manual and the Great Seal of Australia; 

  

 The Oath or Affirmation referred to in the Letters Patent is set out in the Schedule to 

the Constitution.  Both the Oath and the Affirmation require the person being appointed to the 
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relevant office to swear or affirm that he or she ‘will be faithful and bear true allegiance to 

Her Majesty Queen Elizabeth II, her heirs and successors according to law.’ 

Head of State 

 There has been some debate about who is Australia’s Head of State — the Queen or 

the Governor-General.  My simple view is that it is the Queen in her capacity as Queen of 

Australia.  

 Professor Anne Twomey discusses the question of nomenclature in her book The 

Veiled Sceptre – Reserve Powers of Heads of State in Westminster Systems.  She observes 

that:  

 A head of state is usually defined as being the person who holds the highest ranking 

constitutional office in a country in whom executive power is vested and to whom 

an Oath of Allegiance is commonly made.
23

 

 

A vice-regal officer may in fact exercise the powers of the Head of State, but does so as 

representative and, as Professor Twomey says:  

 From a logical and a legal point of view, a vice-regal representative does not hold 

the highest office in the country, because he or she is a representative of someone 

who holds a higher office.  The fact that the other person is ordinarily physically 

located outside the country does not alter matters.
24

 

 

 That conclusion is supported by the sections of the Constitution providing for the 

appointment of the Governor-General and defining the role of the Governor-General as 

representative of the Queen.  It is reinforced by the terms of the Queen’s Commission and the 

Letters Patent, which make it clear that the Governor-General holds office at the pleasure of 

the Queen notwithstanding that as a matter of constitutional convention the Governor-

General is unlikely to be removed as the Queen’s representative except upon the advice of 

her Australian Executive Council.  

 Professor Donald Markwell has argued that ‘[i]n reality Australia has two people at 

the federal level in the space that might ordinarily be thought to be occupied by a head of 

                                                           
23

  A Twomey, The Veiled Sceptre – Reserve Powers of Heads of State in Westminster Systems 

(Cambridge Studies in Constitution Law, 2018) 734. 
24

  Twomey, above n 23, 734. 
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state.  These are the Queen and the Governor-General.’  He contends that a reasonable view 

is that the Queen is Australia’s Head of State as a matter of law or de jure and that the 

Governor-General is the head of state as a matter of fact or de facto.
25

   

 In my respectful opinion, Professor Twomey’s view is to be preferred — there is one 

Head of State for Australia and it is the Queen.  If the Constitution remains unchanged, the 

heads of state to follow her will be Charles, William and George in that order.  

Who qualifies to be Australia’s Head of State  

 Given that the Queen, as Queen of Australia is our Head of State, the questions which 

arise are: what are the qualifications for that office?  Who is included and who is excluded?  

 Succession to the throne is governed by the Bill of Rights 1688 and the Act of 

Settlement restated in the Act of Union.  Pursuant to the Statute of Westminster 1931 any 

change to the law affecting the succession to the throne requires the assent of the Parliaments 

of all the Dominions as well as the Parliament of the United Kingdom.  

 In October 2011 at the Commonwealth Heads of Government Meeting in Perth it was 

agreed that the United Kingdom Government and the Governments of the Realms would 

amend their laws relating to succession to the British Throne.  The proposed changes 

replaced the precedence that males took over females in the Royal Succession, and they 

ended the disqualification of any person who had married a Roman Catholic.  The ban on 

non-Protestants becoming monarch and the requirement for them to be in communion with 

the Church of England was not altered.  This change was reflected in the Succession to the 

Crown Act 2013 passed in the United Kingdom and the Succession to the Crown Act 2015 

(Cth), which was enacted on 19 March 2015.  Succession to the Crown Acts were also 

enacted in the States of Australia.  The present position is that no Australian is eligible to be 

our Head of State nor any person who is not an adherent of the Church of England.  The line 

of succession is defined and the identity of the persons who are in line to become Australia’s 

Head of State is known. 

                                                           
25

  Donald Markwell, Constitutional Conventions and the Headship of State: Australian Experience 

(Connor Court Publishing, 2016) 15. 
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A Head of State chosen by Australians 

 The case I advance is a simple one.  It proposes that the head of state is an office that 

should be open to any Australian regardless of race, religion, national or ethnic origin.   

 We have a provision in our Constitution, s 116, which provides that ‘no religious test 

shall be required as a qualification for any office or public trust under the Commonwealth.’  

And yet the highest executive office, that of head of state, is open only to a person ‘in 

communion with the Church of England’.  It is no answer to say that this is only a formal or 

symbolic role.  Forms and symbols matter and in our Constitution they should reflect the 

people from which the Constitution now derives its authority. 

 An Australian constitution with an Australian head of state chosen by Australians will 

differ from the existing Constitution in that it will no longer contain reference to the Queen or 

King or the Governor-General as Vice-Regal representative.  The Queen or King of the 

United Kingdom will no longer be part of our Parliament.  Nor will the monarch of a foreign 

country be invested with the executive power of the Commonwealth.  Instead, the 

Constitution would provide for a President who would fulfil all the constitutional functions, 

formal and informal, currently carried out by the Queen and her Australian Vice-Regal 

representative, the Governor-General.  

 Important questions about an Australian head of state are:  

1. What will their powers and functions be? 

2. How would they be chosen? 

 There has been over the years a variety of proposals for the ways in which the 

Constitution may be amended to provide for one Australian head of state.  

 Professor Winterton proposed a minimalist model prior to the constitutional 

referendum in 1999.  He proposed, and I agree, that any change should preserve intact our 

system of representative and responsible government.  He wrote:  

 All that is required to make Australian completely republican from a constitutional 

point of view is for the monarchy to be abolished.  All other institutions of 

government and all other fundamental constitutional doctrines – federalism, 
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responsible government, and the separation of powers – could remain completely 

intact and untouched.
26

 

 

 His model adopted all features of the present Constitution except those dealing with 

the executive branch of government.  There he took the opportunity to introduce what he 

called ‘constructive reform’.  Other provisions altered were those which had effectively 

expired.   

 Winterton proposed the following new elements:  

1. A President elected by an absolute majority of both Houses of Parliament, rather than 

by a direct election. 

2. Parliament to be empowered to make laws relating to the election process.  

3. The President to have a term of five years, subject to removal by the vote of an 

absolute majority of each House of Parliament on grounds of ‘proven misbehaviour or 

incapacity’. 

4. The Parliament to be authorised to make laws in relation to the exercise of the 

President’s reserve powers, but such laws requiring an approval by a two-thirds 

absolute majority of each House of Parliament.  Until the Parliament otherwise 

provided existing constitutional conventions applicable to the role of the Governor-

General would continue. 

5. Express recognition of the role of the Prime Minister and the appointment process as 

well as clarification that the Prime Minister must have the confidence of the House of 

Representatives in establishing government.  

 The model adopted for the Referendum in 1999 was strongly influenced by the 

Winterton Minimalist Model.  However, it proposed for appointment of the President by a 

two-thirds majority in a joint sitting of the House of Representatives and Senate upon the 
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nomination by the Prime Minister endorsed by the Opposition Leader.  A Nominations 

Committee was to prepare a short list for the Prime Minister to consider.
27

    

 Winterton and others at the time thought that there was an unacceptable risk 

associated with a popularly elected President, namely that the President might occupy a 

political position more powerful than that of the Prime Minister, having the mandate of direct 

election by the people.  However, it seems reasonably clear that the model providing for 

direct popular election of the President is more likely to succeed today than a model 

providing for nomination and appointment by the Parliament.  

 Any direct election model should occur within a constitutional framework which 

avoids or minimises the risk of the office of President becoming a second centre of political 

power.  This may be achieved in part by the limitation of the role of the President to that of 

the Governor-General, and the requirement that he or she act only on the advice of the 

government of the day.  Any reserve powers could be limited by codification.  Winterton 

wrote that:  

 The principles underlying codification should be that the President is granted only 

such power as is absolutely necessary to enforce the fundamental, constitutional 

principle of the rule of law and representative and responsible government.
28

 

 

 The criteria for selection would be what the Australian people, voting for a candidate, 

consider appropriate to their Head of State.  There would be no point in candidates standing 

on policy positions because the office would not carry with it power to implement policy. 

 Professor Alan Fenna, reflecting upon the failure of the 1999 proposal for 

constitutional amendment to give Australia a republican head of state, wrote:  

 It seems clear that a breakthrough will only be achieved by a proposal that responds 

to the broad public demand for direct election of an Australian head of state.  The 

chief objection to direct election has long been its potentially destabilising impact 

given the way executive power is described in the State and Commonwealth 

Constitutions.  From this point of view, the necessary correlate of direct election is a 

more thoroughgoing reform involving codification of the principles of 
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parliamentary democracy or ‘responsible government’ as the key element of those 

principles is known in the British colonial tradition.
29

 

 

 In my opinion, we should do at least the very least that can be done based, as I think it 

would have to be, upon the creation of the office of Head of State as one filled by popular 

election.  The important achievement would be, as foreshadowed in the earlier parts of this 

lecture, that the office of Head of State would be open to and chosen by all Australians, a 

people who cannot be defined solely by reference to the colonial and post-colonial 

constitutional history of this country.  There are many possible models, but the underlying 

purpose and principle of a republican constitution should be clear.  

 The movement to a republican Constitution should also be reflected in similar 

changes in the State Constitutions so that State Governors are no longer vice-regal 

representatives.  It would be intolerable to have a situation of State Governors with vice-regal 

representatives under a Commonwealth Constitution with an Australian head of state.  

Indeed, it is questionable whether the Queen or any of her successors in the United Kingdom 

would think it appropriate to appoint a vice-regal representative to an Australian State in that 

circumstance or would be advised to do so.  

 There is a further step necessary to the completion of the way in which our 

Constitution reflects our nationhood and that is specific provision in relation to Australia’s 

First Peoples.  

Recognition and the Voice 

 The question of express recognition of Australia’s First Peoples in our Constitution 

may be linked closely to the call for a constitutionally enshrined Voice to Parliament.  The 

proposition is set out in the Uluru Statement from the Heart, in which it was said:  

 We seek constitutional reforms to empower our people and take a rightful place in 

our own country.  When we have power over our destiny our children will flourish.  

They will walk in two worlds and their culture will be a gift to their country.   

We call for the establishment of a First Nations Voice enshrined in the 

Constitution.
30

  

                                                           
29

  Alan Fenna, ‘The Incremental Republic’ in S Murray (ed) Constitutional Perspectives on an Australian 

Republic: Essays in Honour of Professor George Winterton (Federation Press, 2010) 126. 
30

  The Uluru Statement from the Heart <https://ulurustatement.org> accessed 18 August 2021. 

https://ulurustatement.org/


19 
 

 

Provision can be made in the Constitution for a Voice to the Parliament in a number 

of ways.  Preferably the Constitution could provide in spare terms for the existence of the 

Voice as an advisory body, leaving it to the Parliament to establish its detailed design by 

legislation.  There would be no need for a separate specific statement of recognition.  The 

conferring of authority on the Parliament to establish the Voice would itself be an act of 

recognition.  The Parliament could determine by legislation the mode of selection, form and 

functions of the Voice and should be able to adjust the legislation from time to time.  

It would be important that the legislative design reflect, as far as possible, a consensus 

of representatives of Indigenous Australia notwithstanding that there would be some 

disagreement on detail.  The first recommendation of the Final Report of the Joint Select 

Committee on Constitutional Recognition Relating to Aboriginal and Torres Strait Islander 

Peoples was for a process of co-design.   

The concept of a Voice to Parliament appears to have broad support.  A 2021 

Australian Constitutional Values survey by CQ University and Griffith University was said to 

show over 60% of Australians remain in favour of a First Nations Voice to Parliament in 

some form.  Currently the Federal Government is committed to a legislative rather than 

constitutional process for the establishment of an Indigenous Voice.  There has been a co-

design process led by Professors Marcia Langton and Tom Calma. 

According to an article by Megan Davis in the National Indigenous Times on 28 July 

2021, the group chosen by the Minister for Indigenous Australians Ken Wyatt, to conduct the 

exercise of designing an Indigenous Voice, will hand down its report imminently.  They have 

evidently been precluded from addressing the possibility of constitutional enshrinement.  She 

contends that four years of polling has consistently disclosed that Australians will vote ‘Yes’ 

at a referendum on an enshrined Voice.  90% of the submissions to the Wyatt Voice Design 

Group supported a constitutionally enshrined Voice.
31

  

The societal implications of a constitutionally enshrined Voice were well summed up 

by Professors Gabrielle Appleby and John Williams who argued:  

The referendum will represent public support for a structural change to renegotiate 

the Indigenous-state political relationship … the public support of the proposal will 
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drive responses of the political branches.  Anything that falls below expectations 

[of] good faith engagement with the new institution will come at a high political 

cost, at least in the first few years following the referendum.
32

 

 

 It is important to say what the Voice is not.  It cannot credibly be characterised as a 

third chamber of parliament despite surprising attempts to do so.  A third chamber of 

parliament would be an institution sharing in the law making powers conferred on the 

Parliament by s 1 of the Constitution.  An advisory body does not exercise substantive 

legislative power.   

 There are many areas of public policy that impact on Aboriginal and Torres Strait 

Islander peoples directly and indirectly.  A standing body which can communicate to the 

Parliament, perhaps through a standing joint committee of the Senate and House of 

Representatives, could provide scrutiny and feedback on proposed and existing laws and 

administration affecting Aboriginal and Torres Strait Islander peoples.  There is nothing 

particularly radical about such an arrangement.  It cannot be described as a racial preference.  

It is a recognition of the special place of our First People in Australia’s deep history.  It would 

move the Constitution forward from a framework of legislative, judicial and executive power 

for an Australian people who, at the time the Constitution was created, were white British 

settlors or their descendants.  Colonising history would still be part of the Constitution but 

recognition of a deeper First Peoples’ history would be added.  

Conclusion  

 A constitution which provides for the office of the Head of State to which any 

Australian can be elected by all Australians – a constitution which recognises and gives voice 

to the First Peoples of Australia would be a constitution that respects our histories and the 

character and composition of the Australian people.  The time for change is upon us.  They 

are large ideas.  We are capable of having large ideas.  They have been much debated.  The 

time has come to put them into effect and there is no time more appropriate than the present 

when all of us are challenged as a people in so many different ways requiring a deeper 

understanding of ourselves and our many histories.  
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