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ABSTRACT 
 

 
This thesis investigates the evolution of the judicial perception of the role of the 

High Court of Australia in the governmental process. Although its jurisdiction is 

conferred by the Australian Constitution and certain acts of Parliament, the role of 

the High Court is neither prescribed by Parliament nor explicitly set out in the 

Constitution. In fact, as authoritative interpreter of Australia’s constitutional 

document, the High Court’s task is, in part, to determine the roles of all three arms of 

federal government – the legislature, the executive and the judiciary. It can therefore 

be seen as making critical decisions about the shape of Australian democratic 

institutions even though it is itself without direct democratic mandate.  

 

For much of its first century the High Court has been free to define its own role and 

the scope of the judicial power without political interference or substantive external 

examination. However, in the 1990s several factors prompted this situation to 

change; among them, the High Court's incursion on what is traditionally understood 

to be legislative power (primarily evident in the Court’s constitutional implication of 

rights), community and political unrest over the substance of several of the Court’s 

decisions, the admission that the Court understood its role to be that of a law-making 

body, the Court’s frequent consideration of policy matters previously believed to be 

the domain of Parliament, the increased volume and availability of judges’ extra-

judicial commentary, and the growing interest in the Court as a political institution 

by legal and political science scholars. These and other factors assured that the role 

of the High Court in the governmental process became a subject of debate in non-

legal as well as legal forums.  

 

By systematic analysis of the Court’s decisions on the scope and nature of federal 

judicial power, this thesis seeks to map and explain the evolution of the judicial 

perception of the role of the High Court in the governmental process. Three distinct 

trends in the judicial role perception are discerned; each referable to the influence of 



particular identities on the Court, the elucidation of diverse interpretive methods, and 

different emphases applied to the judicial consideration of the federal judicial power 

in relation to the legislative and executive powers. A classification system is 

developed that packages this information into three defined eras which broadly show 

a change in role perception from judicial deference to the respective roles of the 

legislature and, to a lesser extent, the executive to judicial defiance against those 

arms of government.  

 

The extra-judicial commentary of High Court judges is then examined to discover 

how the judiciary explain their understanding of the Court’s role outside of the 

confines of case law and whether these explanations match the role perceptions 

discerned from the Court’s curial pronouncements in each identified era. Finally, this 

thesis analyses and contextualises the broader public debate about the role of the 

High Court, investigates the Court’s institutional and jurisprudential response and 

considers whether the debate has informed or shaped the Court’s current 

understanding of the limits of its role in the governmental process. 
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1 

Introduction: 

The Judicial Perception of the Role of the High Court 

of Australia in the Governmental Process 
Research and Methodology 

_________________________________ 

 
The role of a constitutional court in a democracy is inherently ambiguous. It is 

required to make decisions about the validity of actions taken by a popularly elected 

government even though it has no direct claim to democratic legitimacy. The 

authority of a constitutional court derives from the values inherent in 

constitutionalism and the importance of due process under a system of limited 

government. In a federal system such as Australia’s, the High Court is also charged 

with the responsibility of reviewing and determining the validity of legislative and 

executive acts of the federal government as well as acting as arbiter of the division of 

power between federal and state governments. This requires the Court to stand in 

judgment on the actions and decisions of the elected representatives in both spheres 

of government. Consequently, the High Court can be seen to be making critical 

decisions about the shape of Australian democratic institutions even though the 

Court is itself without a direct democratic mandate.  

 

Traditionally, the role of the High Court of Australia has been explained as being 

that of interpreting and applying the laws of a democratically elected Parliament. But 

in the past decade or so the Court has made a number of decisions which reveal that 

this simple explanation of the Court’s role is no longer defensible. What has also 

become increasingly evident is the fact that the role of the High Court is not (as 
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many appear to think) prescribed by Parliament but is in large part defined by the 

Court itself.
1
 This revelation and the controversy surrounding some of the Court’s 

recent decisions have caused the debate about the role of the High Court to enter the 

public and political realms. The question is now being asked with greater urgency: 

what is the proper role of the High Court in the governmental process?  

 

The importance of this question cannot be overstated. As Brian Galligan has said: 

 
In a real sense, the Court is superior to Parliament and the executive because 

it is the authoritative interpreter of the Constitution and controls the 

institutional structure and function of all three branches of the federal 

government.
2
 

 

To a significant degree the High Court, as a consequence of its decisions, also 

influences Australia’s economic and social arrangements.
3
 Over the past century this 

has played out in the form of decisions about matters such as taxation, industrial 

relations and corporations, as well as civil rights, citizenship and equality. As a 

bench of only seven unelected (and unrepresentative) judges, the considerable 

governmental power that appears to reside in the High Court may seem incongruous. 

This is particularly so when the way in which the Court’s power is interpreted and 

used by its members is not transparent.  

 

Writing in 1974, at a time when research into the underlying influences of Australian 

judicial behaviour was still in its infancy, Gareth Evans identified four possible 

explanations for why judges act as they do: the personal characteristics of judges; 

                                                 
1
 As Ian Callinan commented in relation to the High Court (prior to his appointment to the High Court 

bench), ‘If war is too important to be left to the Generals should the definition of a court’s jurisdiction 

be left effectively exclusively to the court?’: Callinan IDF, “An Over-Mighty Court” in Upholding the 

Australian Constitution: Proceedings of the Fourth Conference of the Samuel Griffith Society (Vol 4, 

1994) 81, 111. 
2
 Galligan B, “The Power of Seven” The Weekend Australian, 17–18 July 1993, 20. 

3
 Evans G, “The Most Dangerous Branch? The High Court and the Constitution in a Changing 

Society” in Hambly AD & Goldring JL (eds) Australian Lawyers and Social Change (1976) 13, 13. 

Australian Lawyers and Social Change is a record of proceedings of a seminar held at the Australian 

National University in Canberra, 23–25 August 1974. 
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their perception of the judicial role; the way judges interact with their colleagues; 

and their value preferences.
4
 In regard to the second explanation Evans observed: 

 
Less time can be devoted to the second hypothesis about High Court judicial 

behaviour, namely that it is a function of judges’ perceptions of the judicial role, 

because practically no systematic work has been done in this area to date. The role 

perceptions which are said to be most significant here are those going to the 

relationship of the judiciary with the other arms of government: a distinction is 

drawn between judges with ‘active’ and ‘passive’ outlooks respectively, the former 

being more willing, whatever the particular question in issue, to strike down 

decisions and actions of the legislature and executive.
5
 

 

Although passing attention has been paid by scholars to the active/passive 

dichotomy
6
—especially in relation to particular decisions of the Court—this 

statement remains largely true today. The aim of this thesis is to examine the judicial 

perception of the role of the High Court in the governmental process and establish 

whether and how that perception has developed and changed over time. By 

systematic examination of judicial and extra-judicial expositions on this subject it is 

hoped that this work will provide an account of evolving judicial perceptions of the 

role of the High Court to better inform the current debate. 

 

(1) The Judicial Perception of the Role of the High Court in the 

Governmental Process: The Importance of the Doctrine of the 

Separation of Powers  

It became apparent early on in the research for this thesis that the High Court’s 

primary expression of its role was manifested in its decisions about the nature and 

scope of the federal judicial power. The Court has invariably approached the 

question of its function and power in the context of the other governmental powers—

the legislative and the executive—and has used the vehicle of the doctrine of the 

                                                 
4
 id., 53. 

5
 id., 56. 

6
 See for instance: Craven GJD, “Judicial Activism in the High Court – A Response to John Toohey” 

(1999) 28 (2) University of Western Australia Law Review 214–24.
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separation of powers to define and justify its role. Before turning to the framework 

and criteria used to support the present study, it is necessary to provide some 

background to the doctrine of the separation of powers and the context of its 

operation in the Australian Constitution.  

 

(a) The Doctrine of the Separation of Powers and the Australian Constitution  

MJC Vile, whose book Constitutionalism and the Separation of Powers is widely 

considered an authority on the subject, describes the ‘pure doctrine’ of the separation 

of powers in the following terms: 

 
It is essential for the establishment and maintenance of the political liberty 

that the government be divided into three branches…the legislature, the 

executive and the judiciary. To each of these three branches is a 

corresponding identifiable function of government. … Each branch of the 

government must be confined to the exercise of its own function and not 

allowed to encroach upon the functions of the other branches. Furthermore 

the persons who compose these agencies of government must be kept 

separate and distinct, no individual being allowed to be at the same time a 

member of more than one branch. In this way each of the branches will be a 

check on the others and no single group will be able to control the 

machinery of the State.
7
 

 

The conception of a separation of governmental powers can be traced back to 

Aristotle, Plato and Polybius
8
 whose ancient theory of mixed government insisted 

upon ‘the necessity for a number of separate branches of government’ to avoid 

arbitrary rule.
9
 Like the doctrine of the separation of powers, the theory of mixed 

government (as it developed in England) divided power between three separate 

agencies. But these agencies—monarch, aristocratic assembly and popular 

assembly—did not correspond with those described in the modern doctrine of the 

                                                 
7
 Vile MJC, Constitutionalism and the Separation of Powers (1967) 13. 

8
 id., ch II generally. 

9
 id., 36. 
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separation of powers.
10

 In the 17
th

 century, following the English revolution of 1688, 

John Locke developed a form of separation of powers which divided governmental 

powers and functions among three branches – the legislature, the executive and the 

federative (the latter of which concerned the making of treaties with foreign powers). 

It was not until the 18
th

 century and the passage of the English Act of Settlement 1701 

(Imp) that the concept of an independent judicial branch emerged.
11

 The French 

Enlightenment philosopher Montesquieu was the first to include the judiciary among 

the three governmental powers in his 1748 work De l’Esprit des Loix;
12

 and it is to 

Montesquieu that the modern doctrine of the separation of powers is habitually 

attributed.
13

  

 

Montesquieu’s work appears to have exerted a profound influence upon the 

American founding fathers
14

 who adopted the doctrine of the separation of powers as 

the dominant precept of the United States’ Constitution. Earlier attempts at 

entrenching the theory in various American state constitutions had revealed the 

potential in the pure doctrine for the legislature to bind the other branches of 

government ‘merely by casting its decisions in legislative form’.
15

 This problem was 

overcome in the United States’ Constitution by incorporating a system of 

constitutional checks and balances between the governmental powers.
16

 Thus, the 

                                                 
10

 ibid. 
11

 id., 37. Prior to the Act of Settlement 1701 (Imp) the judiciary considered themselves as a branch of 

the Royal Administration, see Keeton GW, “The Judiciary and the Constitutional Struggle 1660–88” 

(1962) 7(2) The Journal of the Society of Public Teachers of Law 56, 66. 
12

 De l’Esprit des Loix translates roughly as “the spirit of the laws”. See Montesquieu, The Spirit of 

the Laws (1989: Cohler A, Miller B & Stone H, eds.). Although Montesquieu’s work, which 

described the English Constitution in the early eighteenth century, has been criticised as an 

‘exaggeration of the sharpness of a division of powers which existed in fact’: Gibbs HT, “The 

Separation of Powers – A Comparison” (1987) 17 Federal Law Review 151, 152. Certainly 

Montesquieu’s theory of the separation of powers did not coincide with the reality of British 

government toward the end of the nineteenth century when the Australian Constitution was being 

debated. 
13

 Saunders C, “The Separation of Powers” in Opeskin B & Wheeler F (eds) The Australian Federal 

Judicial System (2000) 3, 4.  
14

 See for instance the discussion of the doctrine and Montesquieu in The Federalist Papers (1788) 

Nos 37, 47, 48, 51 (Madison); and Nos 66, 75, 78 (Hamilton).  
15

 Vile MJC, Constitutionalism and the Separation of Powers (1967) 152. See also the discussion of 

this phenomenon in The Federalist Papers (1788) Nos 47 and 48 (Madison). 
16

 It should be noted that the necessity of a system of checks and balances was also considered by 

Montesquieu to be helpful in ensuring that the executive, legislative and judicial powers remained in 
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executive had a veto power over legislation, the legislature had the power of 

impeachment over the executive, and the judiciary had (or assumed) the power of 

judicial review of legislation and executive acts.
17

 To this extent, the three 

departments of government in the United States’ Constitution are interdependent; 

however, the important separation of functions and functionaries remains. 

 

In drafting the Australian Constitution, the Founders drew inspiration from both the 

American federal republican model and the British unitary parliamentary model.
18

 

The American model guided the Founders on aspects of federalism, particularly the 

distribution of powers between the national and state governments and the 

composition of the federal legislature – a House of Representatives to represent the 

people and a Senate to represent the states. However, the American executive model 

(featuring an elected President and Ministers chosen from outside the legislature) 

was quickly rejected. The Australian colonies had, since 1856, operated on the 

parliamentary model inherited from Britain and whilst committed to the American 

ideal of federalism the majority of the Founders could find no compelling reason to 

depart from the practice of responsible government with which they were familiar.
19

  

 

Because the British Constitution is not codified and relies in large part on the 

operation of conventions, a precise definition of ‘responsible government’ is difficult 

to determine.
20

 Essentially, the principle of responsible government requires that 

                                                                                                                                          
their respective spheres. See Montesquieu, The Spirit of the Laws (1989: Cohler A, Miller B & Stone 

H, eds.) 162. 
17

 Vile MJC, Constitutionalism and the Separation of Powers (1967) 158.  
18

 Whilst the constitutional systems of Switzerland and Canada were also considered, the delegates to 

the Federal Conventions very quickly took the United States Constitution as the primary model for 

federation. However, inspiration for certain constitutional provisions, such as the requirement of a 

referendum for constitutional change (s 128), was drawn from other polities. 
19

 See for instance Debates of the Federal Convention (Sydney) (1891) 162 (per Mr CC Kingston, 

South Australia); 210 (per Mr NJ Brown, Tasmania); 213–215 (per Mr HJ Wrixon, Victoria); Debates 

of the Federal Convention (Adelaide) (1897) 28 (per Sir Richard Baker, South Australia); 44 (per Sir 

George Turner, Victoria); 51 (per Mr RE O’Connor, New South Wales) 96 (per Mr HB Higgins, 

Victoria). See also Galligan B, “The Founders’ Design and Intentions Regarding Responsible 

Government” in Weller P & Jaensch D (eds) Responsible Government in Australia (1980) 1, 6. 
20

 In the words of John Hackett, a Western Australian delegate to the Federal Conventions, 

‘Responsible government is a phrase which I would defy anyone in this assembly to define. It is a 

phrase unknown to the British Constitution. It finds no place in our colonial constitutions…’: Debates 
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Ministers of the executive (including the Prime Minister) be drawn from the 

Parliament and remain dependent upon the support of the Parliament for their 

continuation in office. Responsible government can be seen as operating on two 

levels: the individual responsibility of Ministers to the Parliament (which can be seen 

as automatically flowing from the requirement that Ministers must be members of 

Parliament); and the collective responsibility of the Ministry as a whole to the 

Parliament—or at least to its lower House
21

—for the acts or omissions of the 

administration (controlled by censure motions that express lack of confidence in the 

Prime Minister or the government and ultimately by the people via the ballot box).
22

  

 

The combination of a responsible government executive with a federal bicameral 

legislature consisting of two houses of theoretically co-equal power is unique to 

Australia.
23

 An examination of the Debates of the Federal Conventions of 1891 and 

1897–1898 reveals the difficulty the Founders had in reconciling the notion of 

responsible government with federalism.
24

 Famously, John Hackett (a Western 

Australian delegate to the 1891 Federal Convention) said: 

 
[T]here will be one of two alternatives – either responsible government will 

kill federation or federation in the form in which we shall, I hope, be 

prepared to accept it, will kill responsible government.
25

 

 

British-style parliamentary responsible government militates against several aspects 

of American-style federalism. In particular, having the executive government 

effectively responsible to only the lower house means that the role and power of the 

Senate (a house of co-equal power and coordinate jurisdiction in the United States’ 

                                                                                                                                          
of the Federal Convention (Sydney) (1891) 280. See also Winterton GG, Parliament, the Executive 

and the Governor-General (1993) 72. 
21

 It was recognised by the Founders that because the two Houses of Parliament may be controlled by 

different parties, responsibility to both Houses would be impractical: Winterton, id., 79. 
22

 Selway B, “Responsible Government” in Blackshield AR, Coper M & Williams G (eds), Oxford 

Companion to the High Court of Australia (2001) 602. See also Winterton id., 81. 
23

 Galligan B, “The Founders’ Design and Intentions Regarding Responsible Government” in Weller 

P & Jaensch D (eds) Responsible Government in Australia (1980) 1, 1. 
24

 See for instance the lengthy discussions in Debates of the Federal Convention (Adelaide) (1897) 

22ff, particularly the submissions by Sir Richard Baker. 
25

 Debates of the Federal Convention (Sydney) (1891) 280 (per Mr JW Hackett, Western Australia). 
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Constitution) is necessarily diminished. Delegates to the Federal Conventions noted 

the experience of the United Kingdom and their own colonies in this regard, where 

the upper houses of the legislatures had become subject to the all-consuming power 

of the lower house.
26

 This was of especial concern to the smaller of the Australian 

colonies which feared that the new federal government, to which they were ceding 

some of their powers, would become an instrument of the larger colonies of New 

South Wales and Victoria which would inevitably have greater representation in the 

lower house.
27

 An elected Senate with equal representation drawn from each state
28

 

and considerable powers of legislative review was the eventual compromise.
29

  

 

But perhaps the most blatant inconsistency between the British system of responsible 

government and the American federal model (and one of particular concern to this 

study) is the existence in the latter of the doctrine of the separation of powers. As 

mentioned earlier, the doctrine of the separation of powers demands that the three 

branches of government—the executive, the legislature and the judiciary—be kept 

separate, both in respect of the functions performed by each branch and in respect of 

the personnel that constitute each branch. The separation of legislative power from 

executive power has been described as the ‘crux of the distinction’
30

 between the 

American and Australian governmental systems. Although the Australian 

Constitution adopted the tripartite division of governmental powers found in the 

United States’ Constitution,
31

 the responsible government principle of drawing 

Ministers of the executive from the Parliament
32

 necessarily precluded the strict 

                                                 
26

 See, for instance, id., 102 (per Sir John Downer, South Australia); and 280 (per Mr JW Hackett, 

Western Australia) who also refers to the failure of combining responsible government with 

federation in Canada. 
27

 id., 102 (per Sir John Downer, South Australia); and 114 (per Sir RC Baker, South Australia). 
28

 Australian Constitution, s 7. 
29

 Although, as has become clear, Senators are now only nominally representatives of their states; 

their allegiance is more often than not commanded by their political party: Summers J, “Parliament 

and Responsible Government in Australia” in Woodward D et al (eds) Government, Politics and 

Power in Australia (3
rd

 ed., 1985) 20. 
30

 Parker RS, “Responsible Government in Australia” in Weller P & Jaensch D (eds) Responsible 

Government in Australia (1980) 11, 14. 
31

 That is, in respect of the structural division of the Australian Constitution into three primary 

chapters: Chapter I – The Parliament (representing legislative power); Chapter II – The Executive 

(representing executive power); and Chapter III – The Judicature (representing judicial power).  
32

 This principle is enshrined in the Australian Constitution in ss 62 & 64. 
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separation of executive and legislative powers. Moreover, the parliamentary practice 

of delegating direct legislative power to the executive
33

 makes the reality of the 

Australian polity difficult to reconcile with the doctrine of the separation of powers 

found in the United States’ Constitution.
34

  

 

It has been observed
35

 that the Convention Debates leading to the establishment of 

the Constitution were essentially silent as to the adoption of the doctrine of the 

separation of powers in Australia.
36

 Given the theoretical and practical 

incompatibility of the doctrine with the accepted principle of responsible 

government, this observation is not surprising. That is not to say that the Founders 

did not intend the federal judiciary to be institutionally autonomous,
37

 they simply 

did not rely upon the doctrine of the separation of powers to achieve this end. Indeed 

Sir Samuel Griffith, who was to become the first Chief Justice of the High Court of 

Australia, made clear his opinion of the doctrine and its chief proponent 

Montesquieu when he addressed the delegation on the first day of debate at the 1891 

Convention. Speaking with some authority—as Vice President of the delegation—he 

said: 

 
We are accustomed in these colonies…to the system called responsible 

government. …in America the directly opposite form of government from 

that which we call responsible government has been adopted…the framers 

of the American Constitution had been frightened by the tendency then 

                                                 
33

 A practice validated by the High Court in Baxter v Ah Way (1909) 8 CLR 626. A full discussion of 

this case and its counterparts may be found in the following chapter.  
34

 Although it is conceded that the American system is itself not entirely separate and distinct in that it 

employs a system of ‘checks and balances’ which create some interdependence between the three 

departments of government. That interdependence, however, does in no way allow the power-sharing 

evident in the Australian system. 
35

 Patapan H, Judging Democracy: The New Politics of the High Court (2000) 156; Finnis JM, 

Separation of Powers in the Australian Constitution” (1968) 3 Adelaide Law Review 159, 160–61, 

170–77; Wheeler FD, “Original Intent and the Doctrine of the Separation of Powers in Australia” 

(1996) 7 Public Law Review 96, 99–102. 
36

 It is also true that many of the early constitutional texts did not attach any significance to the 

doctrine in the Australian context: Saunders C, “Separation of Powers” in Opeskin B & Wheeler F 

(eds) The Australian Federal Judicial System (2000) 3, 6. 
37 See comments of delegates to the Conventions supporting a strong and independent judiciary in the 

tradition of the English Act of Settlement 1701: Debates of the Federal Convention (Adelaide) (1897) 

934–36, 946–49, 965, 983; Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 268, 271–

72, 279–80, 283, 317, 355, 363–69.  
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lately exhibited in the United Kingdom of ministers to overawe Parliament, 

and they thought it extremely desirable to separate the legislative and the 

executive branches of government, following the arguments of a great 

writer—I should rather say a celebrated writer—of those days, Montesquieu, 

the wisdom of whose observations and the accuracy of whose deductions 

and assumption of principles may be, I submit with great respect, very open 

to doubt.
38

 

 

(b) The Founders’ Intentions for the Role of the High Court of Australia  

That the federal judiciary would be kept separate and distinct from the legislative and 

executive powers both ‘in semblance as well as in reality’
39

 was never really in 

question in the Australian context.
40

 The Founders repeatedly expressed their 

intentions in this regard, often in the strongest of terms: 

 
I think that the principle which we lay down – that this great judiciary shall 

be, not merely not under the heel of the Executive and the Legislature, but 

shall be absolutely isolated and apart, is one of the truest principles in this 

Bill.
41

 

 

The fact that the Founders did not contemplate the existence of the doctrine of the 

separation of powers in the Australian Constitution did not mean that they intended 

the judicial power to be unreasonably dependent upon the executive or legislative 

branches. On the contrary, the Founders understood that, as the arbiter of the division 

                                                 
38

 Debates of the Federal Convention (Sydney) (1891) 35 (per Sir Samuel Griffith, Queensland) 

(emphasis added). 
39

 Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 364 (per Mr JH Symon, South 

Australia). 
40

 This was made clear in debate on clause 80, inserted into the draft at the Adelaide convention in 

1897 and which disallowed judges from performing executive office such as Acting Governor-

General (this being the practice during temporary absences of Governors of the colonies); although 

the clause was ultimately omitted from the Constitution (it being thought beyond the Commonwealth 

power to dictate to the Queen who should act as her representative in Australia). See the resolution of 

this clause: Debates of the Federal Convention (Melbourne) (Vol. 2, 1898) 2342–43. 
41

 Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 359 (per Mr W McMillan, New 

South Wales). See also the comments of Mr JH Symon of South Australia: ‘So far as the 

Commonwealth is concerned, it is a mere indication that we believe and desire that one of the three 

parts of the Constitution which we are seeking to establish—the Judiciary—which is to a certain 

extent co-equal with the other two, and is intended to be kept absolutely apart from the other two, 

shall be so kept absolutely apart’ (at 363). 
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of power between federal and state parliaments and as the ‘supreme interpreter of the 

Constitution’,
42

 the ‘federal judiciary must be the bulwark of the Constitution’.
43

 A 

strong and independent judiciary was considered particularly important in the 

context of responsible government: 

 
[I]t is even more important to preserve the independence of this Federal 

Court in the Australian Constitution than it was in the American 

Constitution. In the American Constitution we have the three authorities—

the Executive, the Legislature and the Judicature—all distinct. The 

Executive is not controlled by the Legislature, and the Legislature is not 

controlled by the Executive; but here under responsible government—and 

we all assume that this Constitution will give us responsible government—

the Executive and the Legislature must pull together. So long as the 

Executive is the creature of the Legislature so long the Legislature and it 

must be in harmony, and therefore we have two great powers—the 

Executive and the Legislature—under the Australian Constitution having a 

great interest to pull one way, and having every temptation to so mould the 

character of the High Court as to get it to adopt their views. I am not 

speaking of a merely theoretical danger.
44

 

 

In considering the potential of the political powers to encroach upon the judicial 

power, the Founders realised the need to constitutionally entrench the principle of 

judicial independence. Isaac Isaacs, a delegate to the federal conventions (and later 

appointed to the High Court) sourced the origin of judicial independence in the 

English Act of Settlement 1701 which provided for security of judicial tenure and 

remuneration as well as the means for removal of a judge upon address by both 

Houses of Parliament upon the grounds of proved misbehaviour or incapacity.
45

 

These terms, which the Founders considered adequate to secure the independence of 

                                                 
42

 Debates of the Federal Convention (Adelaide) (1897) 952 (per Mr E Barton, New South Wales); 

Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 366 (per Mr BR Wise, New South 

Wales). 
43

 ibid. 
44

 Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 279 (per Mr HB Higgins, Victoria). 
45

 Debates of the Federal Convention (Adelaide) (1897) 947–49 (per Mr IA Isaacs, Victoria). 
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the federal judiciary (particularly the High Court),
46

 were subsequently entrenched in 

s 72 of the Australian Constitution.  

 

But what were the Founders’ intentions for the role of the High Court in the new 

Commonwealth? Commentators generally answer this question by reference to the 

High Court’s position as the ultimate court of appeal for Australia
47

 and as ‘an 

impartial independent tribunal to interpret the Constitution’.
48

 Certainly these are 

important functions of the Court but they do not necessarily assist in a purposive 

assessment of its role. In that regard it is useful to turn to the work of constitutional 

scholar Gregory Craven who has written extensively on the subject of the Founders
49

 

and is the author of a comprehensive index and guide to the Convention Debates.
50

 

Craven claims that ‘while not all the constitutional intentions of the Founders 

possess the clarity of a bright morning, those regarding the High Court are almost 

painfully crisp’.
51

 According to Craven, the Court’s primary, or positive, role was to 

protect federalism.
52

  

 
The critical function of the Court in relation to federalism was to maintain 

the Commonwealth and the States within their respective spheres, and in 

                                                 
46

 See Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 317. Of the terms of s 72 it was 

noted: ‘The object is to make the Judges independent’ (per Mr GH Reid, New South Wales) and ‘The 

whole system is to secure the independence of the judges’ (per Mr W McMillan, New South Wales).  
47

 See Gleeson AM, “The State of the Judicature” (2003) 3; Craven G, “Reforming the High Court” 

in Upholding the Australian Constitution: Proceedings of the Seventh Conference of the Samuel 

Griffith Society (Vol 7, 1996) 21, 22; Jackson DF, “The Lawmaking Role of the High Court” (1994) 

11 Australian Bar Review 197. 
48

 Commonwealth Parliamentary Debates, House of Representatives (18 March 1902) 10974 (per Mr 

A Deakin, Attorney-General). Although the function of constitutional interpretation is clearly 

bestowed upon the High Court by the Founders, the Australian Law Reform Commission has noted 

that ‘it is not listed in the Court’s entrenched jurisdiction under s 75 of the Constitution; rather, 

conferral of that jurisdiction on the High Court is at the discretion of Parliament’: Australian Law 

Reform Commission, Review of the Judiciary Act 1903, Discussion Paper No 64 (2001) ch 2. 
49

 See for instance Craven GJD, “The Founding Fathers: Constitutional Kings or Colonial Knaves?” 

Papers on Parliament (No. 21): Parliament and the Constitution – Some Issues of Interest (1993); 

“Reforming the High Court” in Upholding the Australian Constitution: Proceedings of the Seventh 

Conference of the Samuel Griffith Society (Vol 7, 1996) 21–66; “The High Court of Australia: A 

Study in the Abuse of Power”, The 1997 Alfred Deakin Lecture; “The High Court and the Founders: 

an Unfaithful Servant” Papers on Parliament (No. 30): The Constitution Makers (1997) 63–91.  
50

 Craven GJD, The Convention Debates: Commentaries, Indices and Guides (1987). 
51

 Craven GJD, “The High Court of Australia: A Study in the Abuse of Power”, The 1997 Alfred 

Deakin Lecture, 5. 
52

 ibid. 
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particular to ensure that the Commonwealth kept within the ambit of its 

powers, and did not invade the realms of the States.
53

 

 

The Court’s other role, according to Craven, took a negative form: forbearance.
54

 

The Court was precluded from judicially ‘updating’ the Constitution;
55

 that 

responsibility fell to the people alone under the Constitution’s referendum clause.
56

 

 

As will become clear in the ensuing chapters, history has shown that the High Court 

has understood its role in the governmental process differently to that intended by its 

creators. While the foundation bench of the High Court (themselves, all delegates to 

the Conventions preceding federation) focused on maintaining the federal division of 

power in accordance with the Founders’ intentions, the decisions of subsequent 

benches have evinced very different perceptions of the role of the High Court. It was 

mentioned above that the High Court has spoken primarily through the medium of its 

formal decisions and that it has primarily used the doctrine of the separation of 

powers to rationalise its role. Investigating the High Court’s treatment of that 

doctrine over the past century has therefore become necessary to answering the 

question: what is the judicial perception of the role of the High Court in the 

governmental process and how has that perception developed over time? 

 

(2) Previous Research 

(a) Justifying Judicial Power: The High Court’s Use of the Doctrine of the 

Separation of Powers  

In light of the theoretical and practical impossibility of reconciling the 

constitutionally enshrined principle of responsible government with the doctrine of 

the separation of powers (which itself was not embraced by the Founders), it is 

perhaps incongruous that the High Court chose the latter as the primary vehicle to 

explain and justify its role in the Australian governmental system.  

 

                                                 
53

 ibid. 
54

 id., 6. 
55

 ibid. 
56

 Australian Constitution, s 128. 
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The following three chapters will show that the High Court has openly struggled 

with its implication of the doctrine of the separation of powers in the Australian 

constitutional context. The doctrine was evidently introduced by the High Court as 

justification for the isolation of judicial power and to support the principle of judicial 

independence in the federal sphere; but its application has been inconsistent and 

apparently at the convenience of the judiciary.
57

 Importantly, George Winterton has 

noted that the doctrine of the separation of powers has only ever been applied strictly 

‘to ensure the insulation of judicial power from non-judicial powers’.
58

 Its 

application in regard to the separation of legislative and executive powers has 

variously been avoided,
59

 openly disregarded
60

 or diluted.
61

 Indeed, whilst the Court 

has routinely employed the rhetoric of the separation of powers, the doctrine as we 

know it in Australia bears little resemblance to that envisaged by Montesquieu or the 

American founding fathers.
62

  

 

On occasion, the High Court has itself reflected upon the inconvenience of the 

doctrine in the Australian context;
63

 however, few commentators have been willing 

to challenge the judicial myth of the existence of the doctrine of the separation of 

                                                 
57

 These facts have not escaped the attention of academic commentators. Since the late 1950s 

(coinciding with the High Court’s decision in The Queen v Kirby and Others; ex parte Boilermakers’ 

Society of Australia (1956) 94 CLR 254) the inconsistency of the High Court’s separation of powers 

jurisprudence has been referred to in a number of academic articles. See for instance Sawer G, 

“Separation of Judicial Power in the Australian Constitution” (1957) 14 Public Law Review 198 and 

“The Separation of Powers in Australian Federalism” (1961) 35 Australian Law Journal 177; Finnis 

JM, “Separation of Powers in the Australian Constitution” (1968) 3 Adelaide Law Review 159; Lane 

PH, “The Decline of the Boilermaker’s Separation of Powers Doctrine” (1981) 55 Australian Law 

Journal 6–14; Merralls JD, “Judicial Power since the Boilermakers’ Case: Statutory Discretion and 

the Quest for Legal Standards” (1959) 32 Australian Law Journal 283. 
58

 See Winterton GG, Parliament, the Executive and the Governor General (1983) 53.  
59

 Baxter v Ah Way (1909) 8 CLR 626. 
60

 Roche v Kronheimer (1921) 29 CLR 329. 
61

 The Victorian Stevedoring and General Contracting Co P/L & Meakes v Dignan (1931) 46 CLR 

73. 
62

 Despite the High Court’s ‘frequent assertions’ that the Constitution is based on the doctrine of the 

separation of powers, former Chief Justice Sir Harry Gibbs contends that ‘the Court has paid no more 

than lip-service to that principle when it has come to consider the separation between legislative and 

executive power’. See Gibbs HT, “The Separation of Powers – A Comparison” (1987) 17 Federal 

Law Review 151, 154. 
63

 See for instance the comments in The Victorian Stevedoring and General Contracting Co P/L & 

Meakes v Dignan (1931) 46 CLR 73, 101–102 (per Dixon J); R v Joske & Others; ex parte Australian 

Building Construction Employees’ and Builders’ Labourers’ Federation (1974) 130 CLR 87, 90–91 

(per Barwick CJ); 102 (per Stephen J). 
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powers in Australia.
64

 Most considerations of the High Court’s separation of powers 

jurisprudence now evince a willingness to simply accept as historical fact the Court’s 

biased application of the doctrine to the judicial power alone. Fiona Wheeler, in 

particular, has judiciously employed terminology which appears to legitimate the 

High Court’s mutation of the doctrine of the separation of powers. By using the 

terms ‘doctrine of the separation of federal judicial power’ or the more generic 

‘separation doctrine’ in discussing the High Court’s separation of powers 

jurisprudence,
65

 Wheeler avoids the problems inherent in reconciling the High 

Court’s reliance on the doctrine with the theoretical and practical barriers to its 

existence in the Australian governmental system. 

 

Wheeler’s research into the doctrine of the separation of powers in Australia is 

consolidated in her 1999 dissertation “The Separation of Federal Judicial Power: A 

Purposive Analysis”.
66

 In that work Wheeler seeks to provide a ‘purposive and 

historical analysis of major themes and issues in relation to the separation of federal 

judicial power’.
67

 Her interest in analysing the High Court’s employment of the 

separation of powers is to establish the doctrine’s ‘animating principles’ and to 

consider how it should be applied by future courts.
68

 Wheeler argued that the 

doctrine’s legitimacy as a rationale for the separation of federal judicial power in the 

Australian context depends upon the evolution of a more principled approach to the 

                                                 
64

 Brian Galligan is a notable exception in that he has suggested that the doctrine has been consciously 

employed by the High Court to assert ‘judicial supremacy over both the legislative and executive 

branches of government’ and that its strictest application was upon an occasion ‘created by the 

Court…to insist upon…the pristine independence of the judiciary’: Galligan B, Politics of the High 

Court: A Study of the Judicial Branch of Government in Australia (1987) 203.  A challenge to the 

High Court’s reliance on the doctrine of the separation of powers was also briefly made in respect of 

the Privy Council’s upholding of the Australian application of the doctrine on appeal from the 

Boilermakers' case. See Phillips OH, “A Constitutional Myth: Separation of Powers” (1977) 93 

Australian Law Journal 11. See also the comments of former Chief Justice Sir Harry Gibbs who 

shares Phillips’ view: Gibbs HT, “The Separation of Powers – A Comparison” 17 Federal Law 

Review 151, 153. 
65

 Although these terms, along with the term ‘doctrine of the separation of powers’, feature apparently 

interchangeably in the opening paragraph of Wheeler’s 1996 article: “Original Intent and the Doctrine 

of the Separation of Powers in Australia” (1996) 7 Public Law Review 96. 
66

 Wheeler FD, “The Separation of Federal Judicial Power: A Purposive Analysis” (1999) PhD 

Dissertation (ANU). 
67

 id., 4. 
68

 id., 1. 
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High Court’s application of the doctrine.
69

 This, she asserted, could only be achieved 

by the Court explicitly invoking the rule of law objectives
70

 that underpin the 

separation of judicial power.
71

 However, in the face of the current public debate 

about the proper role of the High Court it is arguably not enough for the Court 

simply to invoke or to be ‘consciously informed’
72

 by the rule of law in its 

pronouncements upon the nature, scope and exercise of judicial power. The Court 

must also have the confidence of the public in order to practically sustain the rule of 

law and to maintain the legitimacy of the judicial arm of government.
73

  

 

This distinction is made clear in the following passage from Sir Gerard Brennan: 

 
The work of the High Court…will not generally be understood by the public. 

The concepts are often too abstract, the refinements too nice, to lend 

themselves to exposition by the popular media. How then is the public 

understanding to be fostered and the support of the people secured? There is 

no simple answer in practice, though a clear answer can be given in theory. 

In theory, once the role of the courts as the guardians of the rule of law and 

thus of the freedom of society is appreciated, it should be easy to focus 

public interest on the Court’s definition of the rule of law. In practice, 

however, public appreciation of the role of the courts is formed largely on 

reports of decisions that are represented as good, bad or indifferent according 

to the result of a case, rather than by reference to the rule of law applied by 

the Court. The work of the Court then comes to be evaluated by debate about 

the desirability of the result from standpoints other than the rule of law. The 

problem is difficult of solution. It is a problem for lawyers generally, for the 

                                                 
69

 id., 333. 
70

 That is, the creation of an institutional environment that will foster the supremacy of law over 

arbitrary power.  
71

 Wheeler FD, “The Separation of Federal Judicial Power: A Purposive Analysis” (1999) PhD 

Dissertation (ANU) 329. 
72

 ibid. 
73

 ‘The importance to the rule of law of…confidence in the judiciary…is self-evident.’ See Gleeson 

AM, “Public Confidence in the Judiciary”, paper delivered to the Judicial Conference of Australia, 

Launceston, 27 April 2002. 
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legal profession itself is justified only by the function it plays in 

administering the law.’
74

 

 

Whilst Wheeler’s work is useful in tracing the development of the doctrine of the 

separation of powers by the High Court, it is clear from the above passage that, 

although sound in theory, her treatment of the doctrine and the arguments she 

advances to legitimate its application do not address the practical challenge presented 

by the erosion of public confidence in the High Court. This challenge, it should be 

noted, has arguably arisen as a direct consequence of the Court’s manipulation of the 

doctrine of the separation of powers to support the changing conception of its role in 

the governmental process. Of course, Wheeler’s work on the separation of federal 

judicial power is not addressed to the question that concerns us in the present study; 

that is, what is the judicial perception of the role of the High Court in the 

governmental process and how has that perception developed over time? As well, 

Wheeler’s work is purely one of legal scholarship which does not attempt to place 

the Court’s separation of powers jurisprudence in its relevant political and social 

contexts. As will be seen in the following chapters, the broader context of the 

Court’s decisions on the scope of the federal judicial power has undoubtedly 

informed and influenced the judicial perception of the Court’s governmental role. 

For the purposes of the current study therefore, it is necessary to revisit the Court’s 

separation of powers jurisprudence with the focus of analysing what this 

jurisprudence says about the judicial perception of the role of the High Court in the 

governmental process.  

 

(b)  Determining the Judicial Perception of the Role of the High Court: A 

Thematic Approach? 

Those who have considered what the High Court’s case law may say about the 

judicial perception of the Court’s role have done so only in a fleeting way and in the 

course of more general thematic treatments of the High Court and its decisions. 

Thus, authors such as Haig Patapan and David Solomon have isolated certain themes 

                                                 
74

 Brennan G, “Looking to the Future” in Saunders C (ed) Courts of Final Jurisdiction: The Mason 

Court in Australia (1996) 264, 268. 
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such as civil rights, taxation and native title and—although not addressing the 

judicial perception of the High Court’s governmental role—have pondered what the 

Court’s developing jurisprudence on these issues reveals about the role of the Court 

in the political system. However, while the thematic approach may offer an 

accessible, contextual account of the judicial development of particular areas of law 

it does suffer from a significant flaw which renders unsound any conclusions drawn 

about the judicial perception of the role of the High Court.  

 

The flaw becomes immediately apparent when one questions the rationale behind an 

author’s choice of themes. For example, in The Political High Court Solomon 

indicates that he made his choice of particular jurisprudential themes on the basis 

that they were ‘specific issues that have brought the High Court into controversy’.
75

 

Patapan, on the other hand, states that he has isolated ‘the major themes that the 

Court has established and is pursuing in the course of its judgments’
76

 in order to 

better ‘understand the character of the new politics of the High Court, and in doing 

so ascertain the democratic vision of a Court that is now willing to judge 

democracy’.
77

 Although it is not necessarily the case, these statements admit the 

possibility that the thematic approach allows particular themes to be selected on the 

basis that they best illustrate the authors’ thesis. Moreover, because the chosen 

themes already have known jurisprudential and political outcomes, it is easy for an 

author to assume that the High Court was pursuing a particular policy agenda: an 

assumption that can distort conclusions about how judges perceive the role of the 

Court.  

 

In his foreword to Patapan’s 2000 monograph Judging Democracy: The New Politics 

of the High Court, former Chief Justice of the High Court Sir Anthony Mason 

cautioned the reader against such assumptions in the following terms: 

 

                                                 
75

 Solomon D, The Political High Court (1999) 4. 
76

 Patapan H, Judging Democracy: The New Politics of the High Court (2000) 6. 
77

 id., 8. 
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The High Court is not a monolithic institution. It is at any time a group of 

seven justices who are obliged to hear and determine, according to their 

individual judgment, particular cases. The justices may have conflicting 

views on the role of the Court as well as on the principles of law which 

should govern the case in hand. It would therefore be a serious mistake to 

assume that, in deciding a case, the Court as an institution embarks upon any 

general policy with a view to achieving a particular goal, political or 

otherwise, external to the disposition of that case.
78

  

 

The assumption of a defined agenda for the Court that is often implicit in the 

thematic approach is somewhat compounded when the political intent of that agenda 

is also assumed. Such an assumption not only attacks the Court’s legitimate 

constitutional role as the impartial arbiter of a controversy, but also implies that the 

Court improperly exercises its power to achieve certain political ends. That is not to 

say that the High Court is apolitical. Many appointments to the High Court are 

perceived to have been made on political grounds and prior to the 1980s a number of 

the Court’s judges came directly from distinguished political careers to a place on the 

bench. These included Edmund Barton, Australia’s first Prime Minister; Richard 

O’Connor, a Senator and government leader in the Barton administration; Henry 

Higgins, a federal Attorney-General in the first Labor administration; Isaac Isaacs, a 

federal Attorney-General in the second Deakin administration; Edward McTiernan, 

an Attorney-General in two administrations of the New South Wales Parliament and 

later a Labor MP in federal Parliament; Herbert Evatt, who made the unusual 

transition from state parliamentarian to High Court Justice then retired to become a 

federal Attorney-General and later leader of the opposition; John Latham, a federal 

Attorney-General in the Bruce-Page coalition government; Garfield Barwick, a 

federal Attorney-General in the Menzies Liberal government; and Lionel Murphy, a 

federal Senator and Attorney-General.
79

  

                                                 
78

 Mason AF, “Foreword” to Patapan, id., viii–ix. 
79

 Others, such as the first Chief Justice of the High Court, Sir Samuel Griffith, had prior political 

careers but had not come directly from politics to the bench. Griffith, for instance, had served two 

terms as Premier of the colony of Queensland but at the time of his appointment to the High Court he 

had held the position of Chief Justice of the Supreme Court of Queensland for some 10 years. The 
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Whilst these appointments may have been made on political grounds there are few 

instances where new appointees can be said to have carried with them a defined 

political agenda for the High Court. Isaacs and Murphy are perhaps the notable 

exceptions. Isaacs was able to persuade sufficient members of the Court to his 

centralised vision of federalism, ultimately expanding the power and role of the 

federal government at the expense of the states.
80

 Murphy was less successful in 

attracting his colleagues on the bench to the rights-based reformist agenda he had 

pushed throughout his political career;
81

 although his vision of a constitutional Bill 

of Rights was later revived, and in part realised, by the Mason Court in 1992.
82

 

 

In a broader institutional sense Galligan has observed that: 

 

The role of upholding and developing the constitutional system is political 

in the fundamental sense of shaping and developing the institutions of 

governance. The judiciary makes decisions that directly affect the 

institutional shape and powers of the branches and levels of government.
83

 

 

Galligan’s acclaimed treatise Politics of the High Court
84

 is widely credited with 

having brought the political potential of the High Court as an institution to the 

attention of Australian political scientists and legal scholars. Prior to its publication 

in 1987 the High Court did not widely feature as an institution worthy of study in 

                                                                                                                                          
background of High Court judges to 1972 is meticulously recorded in Neumann E, The High Court of 

Australia: A Collective Portrait 1903–1972 (2
nd

 ed., 1973).  
80

 See Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129. 
81

 As federal Attorney-General Murphy had put forward the Australian Labor Party’s first statutory 

Bill of Rights proposal in 1973. See the excellent discussion of Labor’s attempts to nationalise rights 

in Galligan B, Knopff R & Uhr J, “Australian Federalism and the Debate Over a Bill of Rights” 

(1990) 20 (4) Publius: Journal of Federalism 53, 57–62. Murphy was also instrumental in the creation 

of the Australian Law Reform Commission in 1973. 
82

 See Nationwide News Pty Ltd v Wills (1992) 177 CLR 1; Australian Capital Television Pty Ltd v 

Commonwealth (1992) 177 CLR 106 where the Mason Court implied a freedom of political 

communication into the Constitution. These decisions were followed by other rights based decisions 

including Dietrich v The Queen (1992) 177 CLR 292 where a majority of the Court found a right to 

fair trial implied in the constitutional guarantee of judicial due process. 
83

 Galligan B, “The Australian High Court's Role in Institutional Maintenance and Development” in 

Sampford C & Preston K, Interpreting Constitutions: Theories, Principles and Institutions (1996) 

184, 187 (emphasis added). 
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(1987). 



Role of the High Court in the Governmental Process                                                                                21 

 

 

political science. A review of political science textbooks reveals that few texts 

addressed the subject of federal judicial power beyond mere recitation of relevant 

constitutional provisions.
85

 The authors of these texts appear to have accepted the 

image that the High Court publicly maintained: that the Court was entirely separate 

and distinct from the political realm
86

 and engaged only in the interpretation and 

application of the law. Galligan set out to challenge this view of the High Court and 

provoke interdisciplinary study of the High Court as a significant political institution 

of Australian government.
87

 In this he has been somewhat successful. Whilst few 

political scientists appear to have taken up the challenge,
88

 legal scholars and High 

Court commentators such as Patapan and Solomon have been keen to extend the 

legal literature by considering the influence of political considerations in the 

decision-making of the High Court and the political impact of its decisions.  

 

As their introductions (and indeed titles) signify, the works of Patapan and Solomon 

begin from Galligan’s premise that the High Court is a political institution that 

performs a definite political role.
89

 The essence of Patapan’s thesis is that the Court 

has (since the appointment of Sir Anthony Mason as Chief Justice in 1987) evinced a 

                                                 
85

 The author reviewed successive published editions of the 15 best known political science textbooks 

from 1950 to 2002 (titles on file with author) to establish when the High Court began to feature as a 

discrete subject of study in political science. Many texts fail to mention the High Court at all and even 

after publication of Galligan’s 1987 treatise many do not address the Court’s political potential or 

influence upon the governmental process. Notable exceptions are LF Crisp’s Australian National 

Government (the 1975 edition of which has a detailed exposition of the effect of High Court decisions 

on government power and the relationship between the branches of government) and legal scholar 

Geoffrey Sawer’s works: Australian Federal Politics and Law 1901–1929 (1956); Australian Federal 
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towards the end of the 1990s when controversial decisions such as that in Wik Peoples v Queensland 

(1997) 141 ALR 129 brought significant public attention to the broader political influences and 

consequences of High Court decisions. However, these entries tend to be written by legal scholars 

(among them, David Solomon and Haig Patapan) rather than political scientists. 
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of the High Court: A Study of the Judicial Branch of Government in Australia (1987) 1. 
87

 id., 4. 
88

 Recent work by American political scientist Jason Pierce applying political science methodologies 

to establish trends in High Court decision-making is a notable exception, see Pierce JL, “The Road 

Less Travelled: Non-party Intervention and the Public Litigation Model in the High Court” (2003) 28 

(2) Alternative Law Journal 69–73; “Interviewing Australia’s Senior Judiciary” (2002) 37 (1) 
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willingness to ‘judge democracy’ with the aim of imposing its own democratic 

vision upon the Australian polity.
90

 Solomon, on the other hand, approaches his work 

in a less analytical fashion by describing the interactions between the High Court, the 

political institutions of government and politics more generally.
91

  

 

Most people would agree with Solomon’s observation that there can ‘no longer be 

any dispute…that the High Court needs to be seen at least in part as a political 

institution that makes many decisions which can and often do have an effect on the 

political life of the nation’.
92

 But, as Michael Coper points out, it is one thing to point 

to the political consequences of High Court decisions or the often political nature of 

appointments to the Court but quite another to suggest that the Court is driven, in 

making its decisions, by a particular political agenda.
93

 It is fair to say that Patapan’s 

work—which through the thematic examination of the Mason Court’s jurisprudence 

expressly sets out to ascertain the nature of its democratic vision—does assume an 

institutional agenda for the High Court. Moreover, that agenda is political in that it 

concerns the notion of democracy which is at the very core of the Australian 

governmental system. Whilst Patapan does put forward some compelling arguments 

in support of his thesis, the assumption of a High Court actively advancing its own 

conception of the Australian polity inevitably shapes his conclusions.  

 

(3) Scope of the Present Study 

(a) Contribution to the Literature 

Though not (like Patapan and Solomon) especially concerned with the political 

consequences of the High Court’s jurisprudence, this thesis recognises that the High 

Court plays an important role in Australia’s governmental process. However, as will 

                                                 
90

 Patapan, id., 8 & 193. Patapan’s assumption of a politically inspired institutional agenda for the 

High Court is also clear in “Politics of Interpretation” (2000) 22 Sydney Law Review 247, 269 where, 
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now be clear, very little work has been undertaken to establish the judges’ own 

perceptions of the High Court’s role. The study that follows intends to add to the 

existing scholarship and further our understanding of the High Court as an institution 

of government by investigating the judicial perception of the governmental role of 

the High Court in a systematic way. By proceeding chronologically rather than 

thematically, this thesis seeks to avoid assumptions of the Court’s political agenda or 

prejudgement of the Court’s governmental role. It is anticipated that by the 

employment of this method a less normative and more accurate understanding of 

how the Court perceives its role in the governmental process will be revealed. 

 

What emerges from the systematic examination of the cases is that there are three 

dominant ways in which the nature and scope of the federal judicial power has been 

approached by the High Court. These different approaches give us significant insight 

into how judges have perceived the role of the High Court in the governmental 

process. It is found that the judicial perception of the Court’s role has evolved over 

time from a quite limited role (indicating a degree of judicial deference to the 

legislative and executive arms of government) to a much broader role (indicating a 

degree of judicial defiance against those arms of government). It is further found that 

the judicial perception of the Court’s role can usefully be classified into three distinct 

periods, or ‘eras’. These eras are represented in the date division of the three case 

law analysis chapters and a detailed exposition of the characteristics of each era is 

found in Chapter Five. 

 

It is appropriate, at this stage, to make clear that this thesis is not concerned with 

defending or questioning the legitimacy of the High Court’s role in judicial review. 

Others, such as Galligan, have devoted considerable time to such investigation and 

the Founders’ intention that the Court undertake such a task is generally accepted to 

be beyond question.
94

 However, as Galligan notes in the conclusion to Politics of the 

                                                 
94

 Williams G, “Judicial Review” in Blackshield et al (eds), Oxford Companion to the High Court of 
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High Court, sustaining the legitimacy of judicial review will ‘become an important 

public issue’
95

 once the Court’s law-making role is recognised. As will become clear 

in the ensuing chapters, the Court officially admitted its law-making role in 1991 and 

in doing so revealed a new judicial perception of the role of the High Court in the 

governmental process. A number of the Court’s decisions made during the 1990s—

particularly its decisions in the constitutional ‘free speech cases’
96

 and its native title 

decisions in Mabo
97

 and Wik
98

—brought home the potential scope of the Court’s 

newly admitted law-making role and caused many to publicly question whether these 

decisions (and the methodology used in arriving at them) were a legitimate use of the 

federal judicial power. For this reason, Chapter Six does explore questions of 

legitimacy; however, it is not, like Galligan’s thesis, addressed to the legitimacy of 

the function of judicial review, nor is it addressed specifically to the democratic 

legitimacy of the Court as an institution as touched upon by Patapan’s work. Rather, 

it seeks to assess the effect that the crisis of legitimacy—evident in the aftermath of 

Wik and in the consequential externalisation of the debate about the proper role of 

the Court—has had upon the judicial perception of the High Court’s role in the 

governmental process. 

 

(b) Methodology 

It was noted in the introduction to this chapter that for much of its existence the High 

Court has been free to define its own role without political interference or 

substantive external examination. Although the debate about the proper role of the 

High Court has in recent years moved beyond its four walls, the delineation of the 

role of the Court still remains largely in the hands of the judiciary. Determining the 

judicial perception of the role of the High Court and identifying influences upon that 

perception is therefore important to inform the current debate about the proper role 

                                                                                                                                          
Observations” (1997) 20 (1) University of New South Wales Law Journal 145, 163. See also 
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of the High Court and to better understand the Court’s institutional role in the 

governmental process. 

 

As noted earlier, the primary way in which the Court has expressed its role is 

through its curial pronouncements on the nature and scope of the federal judicial 

power. Since its inception, the Court has sought to distinguish the judicial power 

from the legislative and executive powers of government and has employed the 

doctrine of the separation of powers to explain and justify its role in the 

governmental process. This thesis therefore begins with a systematic analysis of the 

High Court’s case law, undertaken with a view to isolating the way in which the 

Court has employed the doctrine of the separation of powers to determine the nature 

and scope of judicial power and explain its role. In order to establish whether and 

how the judicial perception of the High Court’s role may have evolved over time and 

to avoid assumptions of an underlying role agenda, this review has been undertaken 

chronologically. 

 

For completeness, the extra-judicial comment of High Court judges—that is, 

comments made by serving judges outside of the context of their judgments—is then 

examined to discover how the judiciary explain their understanding of the role of the 

High Court outside the confines of case law. This provides a useful comparison to 

the judicial role perceptions gleaned from the analysis of the Court’s decisions. 

Finally, the broader public debate about the proper role of the High Court is analysed 

and the Court’s institutional response examined to reveal whether the externalisation 

of the debate has informed or shaped the Court’s current understanding of the limits 

of its role in the governmental process. 

 

(c) Organisation  

The following three chapters chronologically chart and systematically analyse the 

High Court’s developing jurisprudence on the doctrine of the separation of powers in 

Australia over the past century with a view to obtaining an insight into the judicial 

understanding of the Court’s role in the governmental process. The date ranges 
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evinced by the division of these chapters are representative of significant shifts in the 

judicial role perception gleaned from the Court’s curial pronouncements on the 

subject of the federal judicial power. The analysis of cases decided by the High 

Court between 1903 and 1955, which follows in Chapter Two, shows that the 

Court’s primary task, at the beginning of its existence, was to define the nature and 

scope of the federal judicial power and establish the High Court as an important 

institution of government. This can be found in its treatment of a series of cases 

concerning the legitimacy of the exercise of federal judicial power by certain bodies 

and individuals. 

 

Chapter Three analyses cases between 1956 and 1990 where a different imperative is 

revealed in the Court’s decisions: that of protecting the exercise of the federal 

judicial power and ensuring the independence of the High Court in relation to other 

governmental institutions. This is shown primarily in decisions made by the Court in 

relation to the exercise of judicial power in the context of an increasingly dominant 

administrative sphere of government.  

 

Chapter Four examines the Court’s separation of powers jurisprudence from 1991 to 

1998. Although a remarkably short period of time compared to those reviewed in the 

previous two chapters, this period deserves particular attention as one where the 

Court revealed the broadest understanding of its role to date. During this period the 

Court openly explored the boundaries of the judicial power. As mentioned above, 

this period is marked by the Court’s admission of its law-making role and by its 

decisions which directly expand the scope of individual rights in Australia.  

 

Close analysis of judicial decision-making in these three phases in the institutional 

development of the High Court yields a wealth of insights into the judges’ own 

perceptions of the role of the High Court in the governmental process. Chapter Five 

reviews the findings of each of the preceding three chapters and notes three distinct 

trends which broadly correlate with the influence of particular identities upon the 

Court, the elucidation of diverse interpretive methods, and different emphases 
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applied to the judicial consideration of the nature and scope of federal judicial power 

– each of which point persuasively to a particular judicial perception of the High 

Court’s role in the governmental process. Chapter Six, the final substantive chapter 

of this work, explores the impact of the broader debate about the proper role of the 

High Court upon the Court itself. It examines extra-judicial comment and 

institutional action in response to this debate and establishes whether the Court’s 

recent jurisprudence indicates that the prevailing judicial perception of the role of the 

High Court in the governmental process has been affected as a result. 

 

 

 



 

 

 

 

 



2 

Courting the System 
Defining the governmental role of the High Court 

__________________________________ 

 

In the previous chapter it was noted that the High Court holds a significant position 

in Australia’s governmental triad. It has been said that, because the High Court is 

invested with the power of interpreting the Australian Constitution, it is in a real 

sense superior to the legislative and executive arms of government.
1
 But whilst these 

‘political’ arms of government are restrained in their roles by the powers enumerated 

in Chapter I of the Constitution, the entrenched principle of responsible government 

and ultimately the Australian electorate, the role of the High Court in the 

governmental process is largely left to the Court’s own definition.  

 

As explained in Chapter One, the dataset of the High Court’s decisions on the nature 

and scope of the federal judicial power represent the primary expression of the 

Court’s self-defined role. Perhaps unsurprisingly, the Court sought, from the outset, 

to define its role in the governmental process in the context of the other 

governmental powers. However, the vehicle of the doctrine of the separation of 

powers, which the Court chose to explain and justify its role, was (as will be seen in 

this and the following two chapters) not easily supportable within the Australian 

governmental framework. 

 

This chapter examines the introduction of the doctrine of the separation of powers 

into Australian constitutional jurisprudence. The aim of this chapter is to 

systematically analyse and broadly contextualise the Court’s separation of powers 

jurisprudence from the Court’s inception in 1903 to 1955, with a view to gaining 

                                                 
1
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some insight into the judicial perception of the role of the High Court during this 

period. As mentioned in Chapter One, the break in the chronological case analysis of 

this chapter at 1955 is representative of a significant shift in the judicial role 

perception evident in the case law. It is also representative of a particular approach to 

the concept of federal judicial power – that of defining the nature and scope of the 

judicial power. The conclusions drawn from the case analysis performed in this 

chapter are further examined in Chapter Five. 

 

(1) Defining Judicial Power: The Doctrine of the Separation of 

Powers  

(a) A Questionable Foundation 

The doctrine of the separation of powers in Australian federal jurisprudence emerged 

in the context of debate about the definition and proper exercise of the judicial power 

of the Commonwealth. Huddart Parker & Co Pty Ltd v Moorehead
2
 involved, 

amongst other things, the alleged use of judicial power by an executive officer, 

namely, the Comptroller-General of Customs. The power in question, exercisable 

under s 15B of the Australian Industries Preservation Act 1906 (Cth), allowed the 

Comptroller-General to obtain evidence from individuals in order to support the 

laying of charges against them. This use of power was, in substance, analogous to the 

power to compel discovery of documents in judicial proceedings – a power reserved 

for exercise by, or at the direction of, the judiciary. Counsel for the appellants raised 

this point, arguing that the legislative, executive and judicial powers of the 

Commonwealth were mutually exclusive, separate and distinct and thus the relevant 

sections of the Act, insofar as they purported to confer judicial power upon the 

Comptroller-General, were ultra vires and invalid.  

 

Such an invitation by counsel to rule on the exclusivity of the judicial power in the 

context of the legislative and executive powers might be thought to appeal to the 

High Court which was concerned at that time to establish a reputation for 

                                                 
2
 (1909) 8 CLR 330. 
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independence and impartiality within the Commonwealth.
3
 Indeed, whilst finding 

that the power exercised by the Comptroller-General under s 15B was not judicial 

power ‘in the sense in which that word is used in the Constitution’,
4
 the Court was 

unanimous on the point that s 71 of the Constitution entrusts the exercise of judicial 

power to Chapter III courts alone.
5
  

 

In what has been described as the ‘classic statement of the characteristics of judicial 

authority’,
6
 Griffith CJ sought in Huddart Parker to define the nature of the judicial 

power in the Australian Constitution: 

 
I am of the opinion that the words “judicial power" as used in s 71 of the 

Constitution mean the power which every sovereign must of necessity have 

to decide controversies between its subjects, or between itself and its 

subjects, whether the rights relate to life, liberty or property. The exercise of 

this power does not begin until some tribunal which has power to give a 

binding and authoritative decision (whether subject to appeal or not) is called 

upon to take action.
7
  

 

Though Griffith CJ referred to the ‘three departments of government’
8
 during 

argument, he assiduously avoided any mention of the doctrine of the separation of 

powers in his written reasons for judgment. It was Isaacs J who, in attempting to 

define the nature of the judicial power, turned to the American constitutional case 

                                                 
3
 Although the High Court was established under the Constitution as the ultimate court of appeal for 

the new Commonwealth, it was the task of the first bench of the High Court to persuade the legal 

profession and the states (whose allegiance was to their own state Supreme Courts) that the Court was 

worthy of the status and authority bestowed to it under the Constitution. See: Mason AF, “The High 

Court in Sir Samuel Griffith’s Time: Contemporary Parallels and Contrasts” (1994) 3 (2) Griffith 

University Law Review 179, 180. 
4
 (1909) 8 CLR 330, 377 (per O’Connor J). 

5
 It should be noted that whilst the Court was unanimous in respect of the issues discussed here, Isaacs 

J dissented in respect of the validity of two other impugned sections of the Australian Industries 

Preservation Act 1906 (Cth). These other sections, namely ss 5 & 8, are of no relevance to the present 

discussion. 
6
 R v Davison (1954) 90 CLR 353, 387. 

7
 (1909) 8 CLR 330, 357. 

8
 id., 336. 
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law on the doctrine of the separation of powers for support.
9
  However, Isaacs J did 

not seek, by this connection, to imply the American doctrine of the separation of 

powers into the Australian Constitution. His primary aim, upon analysis of the 

judgment, was to source the meaning of the phrase ‘judicial power’ expressed in the 

Constitution of the United States of America and, by analogy, in the Australian 

Constitution.
10

 In the event Isaacs J found little assistance in the American case law 

and decided, like Griffith CJ, that the notion of a binding determination was 

definitive of ‘the modern use of the term “judicial power”’.
11

  

 

Indeed, there is no evidence in the judgments that the Court accepted the notion of a 

tripartite division of governmental powers as demanded by the doctrine of the 

separation of powers. The case was dealt with on the basis of the nature of the 

judicial power and the authority of a body or person, other than a Chapter III court to 

exercise judicial power. Despite this, the decision of the High Court in Huddart 

Parker is frequently cited as authority for the proposition that the doctrine of the 

separation of powers is implied into the Australian Constitution. Such implication is 

often further supported by reference to early monographs on constitutional law. One 

such monograph is the second edition of Sir William Harrison Moore’s text The 

Constitution of the Commonwealth of Australia.
12

 It is interesting to note, given the 

appeals made to this text (most notably by the majority in the Boilermakers’ case)
13

 

that the text of Moore’s work changed considerably between its first and second 

editions. JM Finnis, in his article “Separation of Powers in the Australian 

                                                 
9
 id., 381–82. Isaacs declined to refer to English authority on the subject because: ‘The question of 

what is judicial power cannot arise in a unitary State in the precise form in which it presents itself 

here, because, where the legislature is supreme, the only question is the ascertainment of its will. For 

this reason English precedents of a strictly decisive character are not to be obtained. It is only where, 

as in the United States of America and Australia, the legislature is itself bound to conform to an 

organic law that the question becomes acute’. 
10

 id., 383. 
11

 id., 384. 
12

 Moore WH, The Constitution of the Commonwealth of Australia, (2
nd

 ed., 1910). 
13

 R v Kirby and Others; ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254, 277. The 

majority referenced Moore’s text, asserting that ‘[s]trong judicial confirmation for these views is 

found in [the Wheat case]’. See also The Victorian Stevedoring and General Contracting Co P/L & 

Meakes v Dignan (1931) 46 CLR 73, 117 (per Evatt J). 
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Constitution
”14

 draws attention to the fact that, in the 1902 edition of Moore’s work, 

nothing was said about the doctrine of the separation of powers as it related to 

Australia; however, it demanded the inclusion of an entire chapter in the 1910 

edition.
15

  This could be explained, as Finnis observes, by the fact that Moore had 

had the opportunity of reading the decision in Huddart Parker. However, given that 

this case did not explicitly, or even impliedly, support the concept of separation of 

powers in the Australian context, this position taken by a highly regarded 

constitutional scholar is difficult to explain. It becomes less so, when it is realised 

that Moore acted as counsel assisting the appellants in this case, the very counsel 

who was promoting the notion of separation of powers to assist his clients’ action. 

The link between the High Court and Moore, through his constitutional scholarship 

and his appearance in Huddart Parker, is significant in that it has provided critical 

support to both the genesis and perpetuation of the doctrine of separation of powers 

in the Australian context. 

 

(b) Shaping the Doctrine 

Use of the doctrine of the separation of powers as support for the strict separation of 

the judicial power of the Commonwealth gained prominence in the 1915 case State 

of New South Wales & Another v Commonwealth & Others (“the Wheat case”).
16

 

This case involved wartime legislation enacted by the New South Wales Parliament 

which provided for any property in wheat to be passed to the Crown upon 

declaration by the Governor.
17

 The declaration also affected contracts of sale for 

wheat grown or flour produced in New South Wales.
18

 Prior interest or property in 

the said wheat was thence converted into a claim for compensation. The 

Commonwealth laid a complaint against the State of New South Wales before the 

Inter-State Commission in respect of three parcels of wheat sold by New South 

Wales growers to Victorian biscuit and bread manufacturers which were seized in 

                                                 
14

 Finnis JM, “Separation of Powers in the Australian Constitution” (1968) 3 Adelaide Law Review 

159. 
15

 id., 161. See also Moore WH, The Constitution of the Commonwealth of Australia, (2
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303. 
16

 (1915) 20 CLR 54. 
17

 Wheat Acquisition Act 1914 (NSW) s 3. 
18

 id., s 8. 
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transit by New South Wales police. The Commonwealth argued that the seizure 

carried out pursuant to the legislation contravened s 92 of the Australian 

Constitution, which provides that trade, commerce and intercourse among the states 

shall be absolutely free. The defendants registered a preliminary objection that the 

Inter-State Commission had no jurisdiction to either hear the case or grant relief by 

way of injunction. The objection was overruled and the Commission found by 

majority
19

 that the Wheat Acquisition Act 1914 (NSW) was invalid for infringing s 

92 of the Constitution. The injunctive relief sought by the Commonwealth was 

granted. The defendants appealed this decision to the High Court by way of case 

stated by the Commission; the issue was whether the Inter-State Commission had 

jurisdiction to make such an order. 

 

The consequent High Court decision confirmed, with a comfortable majority, that the 

judicial power of the Commonwealth could not be exercised by a body other than a 

Chapter III court. The Court found that the Inter-State Commission—though 

established by the Constitution
20

 and given judicial powers by an Act of 

Parliament
21

—was not such a court and thus not capable of exercising the judicial 

power of the Commonwealth.
22

 In regard to the question whether the Inter-State 

Commission was a body capable of exercising the judicial power of the 

Commonwealth, Isaacs J remarked: 

 
When the fundamental principle of separation of powers as marked out in the 

Australian Constitution is observed and borne in mind, it relieves the question 

of much of its obscurity.
23

 

                                                 
19

 Chief Commissioner AB Piddington KC dissenting. 
20

 Commonwealth of Australia Constitution Act 1901 (Imp) s 101. 
21

 Inter-State Commission Act 1912 (Cth) Parts III & V. 
22

 The majority of the Court (Griffith CJ, Isaacs, Powers and Rich JJ; Barton and Gavan Duffy JJ 

dissenting) further decided that, since the issuing of an injunction was an incident of judicial power, 

the Commission had no power to grant such remedy. 
23

 State of New South Wales & Another v Commonwealth & Others (1915) 20 CLR 54, 88. Though 

tenuously supported, Isaacs J’s holistic embrace of the doctrine of separation of powers in the Wheat 

case has been interpreted by successive High Court benches as precedent for placing the judicial 

power in a special position in relation to the executive and legislative powers. See, for instance, the 

majority judgment in R v Kirby and Others; ex parte Boilermakers' Society of Australia (1956) 94 

CLR 254, 277 (discussed in Chapter Three, above).  
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In contrast to his subdued approach to the possible existence of the doctrine of the 

separation of powers in Huddart Parker, in the Wheat case Isaacs J asserted that the 

doctrine was the ‘dominant principle of demarcation’ in the Australian Constitution. 

After analysis of the first three chapters of that document he remarked: 

 
So far we find delimited with scrupulous care, the three great branches of 

government. To use the words of Marshall CJ [Supreme Court of the United 

States of America] in Wayman v Southard: “The difference between the 

departments undoubtedly is, that the legislature makes, the executive 

executes and the judiciary construes the law”. That describes the primary 

function of each department, though there may be incidents to each power 

which resemble the other main powers, but are incidents only. It would 

require, in view of the careful delimitation I have mentioned, in my opinion, 

very explicit and unmistakable words to undo the effect of the dominant 

principle of demarcation.
24

 

 

Relying on the doctrine of the separation of powers for support Isaacs J (and, to a 

lesser extent, the majority in the Wheat case)
25

 thus unceremoniously stripped the 

Inter-State Commission of its judicial power – a power necessary to the proper 

discharge of the functions of the Inter-State Commission under the Constitution. 

That the Founders clearly intended the Commission to exercise a portion of the 

judicial power of the Commonwealth is evident in the very wording of s 101 of the 

Constitution which provides that the Commission will exercise ‘powers of 

adjudication’.
26

 It is also clear in the transcripts of the final session of the Federal 

Convention held in Melbourne in 1898 which is riddled with references to the need 

for commissioners to hold and exercise the full extent of judicial powers.
27

 Indeed, 

                                                 
24

 id., 90. 
25

 The majority, in separate judgments, discovered some notion (arguably ill-defined) of the doctrine 

of the separation of powers in the structure of the Constitution, particularly in the general framing of 

the first three chapters: id., 88–89 (per Isaacs J); 62–63 (per Griffith CJ – although less explicitly); 

108–109 (per Rich J); and 106–107 (per Powers J, agreeing with Isaacs J). 
26

 Section 101 of the Australian Constitution reads: ‘There shall be an Inter-State Commission, with 

such powers of adjudication and administration as the Parliament deems necessary for the execution 

and maintenance, within the Commonwealth, of the provisions of this Constitution relating to trade 

and commerce, and of all the laws made thereunder’. 
27

 Debates of the Federal Convention (Melbourne) (Vol. 2, 1898) 1515, 1521, 1532, 1537, 2277–79, 

2284, 2391 and 2458–59. The matter of characterisation of the Inter-State Commission’s powers was 
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this was expressed bluntly at the close of the final debate on this issue with Mr CC 

Kingston declaring: ‘We are conferring on the Inter-State Commission judicial 

powers of the highest order’.
28

  

 

Interestingly, a review of the Debates of the Federal Convention will find, as Finnis 

correctly reports,
29

 no resort to the principle of separation of powers in relation to the 

debate on the scope of the powers to be exercised by the Inter-State Commission. 

Apparently the Founders had not considered that, in providing the Commission with 

‘the fullest possible powers’
30

 and ‘the amplest possible jurisdiction’,
31

 an issue as to 

breach of the doctrine of separation of powers might arise. Indeed the functions and 

powers of this quasi-judicial body were so diverse and inexorably mixed that, had 

the Founders intended the doctrine to apply in the Australian context, they would 

have been required to divide the body into three separate entities exercising judicial, 

legislative and executive power respectively.
32

 

 

What does become clear upon reading the Debates is that, from the outset, Isaacs J (a 

member of the delegation to the Federal Convention in Melbourne) wanted to 

‘eliminate the constitutional creation of the Inter-State Commission’:
33

  

 

                                                                                                                                          
also mooted earlier in Adelaide. See Debates of the Federal Convention (Adelaide) (1897) 1123, 

1125, 1128 and 1138 where Mr JH Symon (South Australia) likened the Commission’s powers to 

those of a court. A limited discussion of this point can be found in Finnis JM, “Separation of Powers 

in the Australian Constitution” (1968) 3 Adelaide Law Review 159, 172–76. 
28

 Debates of the Federal Convention (Melbourne) (Vol. 2, 1898) 2458 (per Mr CC Kingston). 
29

 Finnis JM, “Separation of Powers in the Australian Constitution” (1968) 3 Adelaide Law Review 

159, 161. 
30 Debates of the Federal Convention (Adelaide) (1897) 1130 (per Sir George Turner, Victoria). 
31

 id., 1137 (per Mr JH Symon, South Australia). See also id., 1128 (Mr JH Gordon, South Australia) 

‘We must give them very large powers’. 
32

 The powers of the Inter-State Commission may be characterised in the following way: setting rates 

and charges (legislative); holding inquiries and maintaining and executing trade and commerce 

provisions of the Constitution (executive); and adjudicating between opposing parties, making 

declarations that affect the existing rights of a party, deciding upon the constitutional validity of state 

legislation as to rates and charges and interpreting and adjudicating upon matters arising out of the 

trade and commerce provisions of the Constitution (judicial). These powers were quite apart from the 

extensive administrative powers which led Mr IA Isaacs (later Justice Isaacs of the High Court), to 

label the Inter-State Commission the ‘fourth organ’ of government, ‘independent of the rest’. See 

Debates of the Federal Convention (Melbourne) (Vol. 2, 1898) 2391. 
33

 id., 2279 (per Mr IA Isaacs). 
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I think it is a great mistake that we should erect this body—a fourth branch of 

the Constitution—when it ought to be a matter for the consideration of the 

people of the Commonwealth hereafter.
34

 

 

This comment shows Isaacs J’s disdain of the Commission as a constitutionally 

entrenched body and provides a measure of insight into why he supported its demise; 

but, as Griffith CJ’s reasons for decision show, it was not necessary to invoke the 

doctrine of the separation of powers to achieve this end. In the opinion of Griffith CJ 

the fact that the tenure of office of the Inter-State commissioners under s 103 of the 

Australian Constitution was set at seven years
35

 was enough to show that the 

Commission was not intended to be a federal court under Chapter III of the 

Constitution.
36

 This was because justices of federal courts enjoyed life tenure under s 

72
37

 of the Constitution – a section that was underpinned by the principle of judicial 

independence. 

 

However, even this approach has its problems when one considers that the body in 

question was created by the Constitution not as a Chapter III court but as an 

independent Commission exercising a combination of functions and powers in a 

specialised area. When taken to its logical conclusion, essentially, Griffith CJ’s 

argument is that the Constitution was itself constitutionally invalid. In these 

circumstances, the dissenting judgment of Barton J (another delegate to the Federal 

Convention in Melbourne), that the powers reposed by Parliament and the 

Constitution in the Inter-State Commission should be read independently of those in 

Chapter III, is preferred.
38

  

 

                                                 
34

 ibid. 
35

 Section 103 of the Australian Constitution allowed for members of the Inter-State Commission to 

hold office for a term of seven years or for a shorter term upon removal by address from both Houses 

of Parliament on the basis of proved misbehaviour or incapacity. 
36

 State of New South Wales & Another v Commonwealth & Others (1915) 20 CLR 54, 62 (per 

Griffith CJ). 
37

 Section 72 of the Australian Constitution was amended in 1977 to require compulsory retirement of 

a Justice upon attaining the age of 70 years: Constitution Alteration (Retirement of Judges) Act 1977 

(Cth) s 2. 
38

 State of New South Wales & Another v Commonwealth & Others (1915) 20 CLR 54, 72–73 (per 

Barton J). 
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The fallacy of Griffith CJ’s argument in this context becomes more apparent when 

one examines the debates of the Founders on the creation, constitution and 

independence of the Inter-State Commission. Though the tenure of the Inter-State 

commissioners was limited to seven years (with the power to reappoint as required), 

the need to preserve the independence of the commissioners was a point belaboured 

by the Founders who were anxious to avoid the Commission operating as a mere 

‘parliamentary puppet’.
39

 Repeatedly throughout the debates the Founders avowed 

that the Commission should be ‘at least as independent as the federal High Court’
40

 

with commissioners bearing the qualifications of a senior superior court judge.
41

 The 

reason behind the limited tenure of Inter-State commissioners is perhaps most 

evident in the fact that the Commission itself no longer exists.
42

 The Founders saw 

the Commission as an essential element in the protection of free and equal trade 

between states in the incipient stages of federation. There is no doubt that they 

intended this body to be invested with wide-ranging powers, including extensive 

judicial power, but they also expected the Commission to have a limited life.
43

 In 

restricting the tenure of commissioners to a term of seven years but adopting the 

same rigorous means of removal as that of High Court judges, the Founders sought 

to protect the independence of the Commission during its lifetime whilst leaving 

Parliament’s hands free to eventually phase the body out. In the event (and probably 

as a result of the decision in the Wheat case) the Inter-State Commission lasted only 

seven years; which was, not surprisingly, the length of tenure of its appointed 

members.
44

 

                                                 
39 Debates of the Federal Convention (Melbourne) (Vol. 2, 1898) 1524 (per Sir George Turner, 

Victoria).  
40 id., 1529 (per Mr GH Reid, New South Wales). See also pages 1515, 1517–18, 1520–21, 1522–24, 

1529–32, 1534–35, 2458–60; Debates of the Federal Convention (Adelaide) (1897) 1116. 
41 Debates of the Federal Convention (Melbourne) (Vol. 2, 1898) 1537 (per Mr IA Isaacs, Victoria). 
42

 The Commission established in 1913 had, largely as a result of this decision, an extremely short life 

and was ‘allowed to pass into history’ by 1920. See Crisp LF, Australian National Government (1965) 

111; La Nauze JA, “The Inter-State Commission” (1937) 9 Australian Quarterly 48.  
43 Discussion of the intended limited life of the Inter-State Commission features throughout the 

debates; however, discussion is specifically linked to the issue of tenure in: Debates of the Federal 

Convention (Melbourne) (Vol. 2, 1898) 1529–32. 
44 Interestingly, the Inter-State Commission was briefly revived by the Hawke Labor Government in 

1983 following years of problematic pronouncements by the High Court on the application of s 92 of 

the Australian Constitution. For a discussion of the powers and procedures of the revived Commission 
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(c) Which Doctrine: The Separation of Powers or Judicial Independence? 

Despite the difficulties associated with finding a constitutionally created body 

essentially ‘unconstitutional’, Griffith CJ’s reasons in the Wheat case found 

immediate favour. The 1918 case Waterside Workers’ Federation of Australia v JW 

Alexander Ltd (“Alexander’s case”)
45

 employed Griffith CJ’s test of tenure 

differentiation between courts created under Chapter III of the Constitution and other 

adjudicative bodies as its point of departure in determining whether a body was a 

court capable of exercising the judicial power of the Commonwealth. The case 

involved an application made to the Commonwealth Court of Conciliation and 

Arbitration (“the Arbitration Court”) by the Waterside Workers’ Federation of 

Australia asking that a penalty be imposed on the respondent company for breach of 

an award. A preliminary issue was raised by counsel for the respondent as to the 

validity of the Conciliation and Arbitration Act 1904–1915 (Cth), particularly in 

respect of the enforcement powers of the Arbitration Court. A case was stated by 

Justice Higgins (then President of the Arbitration Court) to the full bench of the High 

Court for decision. 

 

The primary argument pursued by counsel for the respondent involved the 

proposition that the Arbitration Court was not a proper receptacle for a grant of 

judicial power because its President (though simultaneously a justice of the High 

Court) did not have life tenure as required by the then s 72 of the Constitution. 

Though clearly stemming from Griffith CJ’s inadequately reasoned decision in the 

Wheat case, this argument in the context of a non-constitutional body explicitly 

created as a court under Chapter III had greater claims to legitimacy. More 

importantly, it allowed the High Court an opportunity to depart from Isaacs J’s 

questionable reasoning in the same case—which based the isolation of judicial power 

on the doctrine of separation of powers—and to attach the notion of separation of 

judicial power to the more acceptable and historically justifiable principle of judicial 

                                                                                                                                          
see, Coper M, “The Second Coming of the Fourth Arm: The Role and Functions of the Inter-State 

Commission” (1989) 63 Australian Law Journal 731. 
45

 (1918) 25 CLR 434. 
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independence. The acceptance by the majority
46

 of the tenure differentiation 

argument gave a clear opening to the Court to trace the provisions of life tenure 

back, at least to the intentions of the Founders in the Convention Debates (where the 

primary objective of the provision was expressed to be the protection of judicial 

independence) and further to the Act of Settlement 1701 (Imp)
47

 (the historically 

accepted source of judicial independence and the inspiration for the tenure, 

remuneration and removal provisions of s 72 of the Constitution). The Court’s failure 

to seize this opportunity to firmly and indisputably entrench the principle of judicial 

independence into the Constitution as the foundation for the effective separation of 

judicial power demonstrates what future benches might classify as an unforgivable 

lack of foresight.
48

 

 

The Court similarly side-stepped the doctrine of the separation of powers, remaining 

silent on this point and instead relying on the bare constitutional provisions to 

achieve their objective of isolating the judicial from the executive and legislative 

arms of government. Indeed, the only mention, albeit rather vague, of a distinction in 

functions is found in a rather quaint passage in the judgment of Griffith CJ: 

 
As soon as man emerged from the savage state and formed settled 

communities, the necessity became apparent of rules to regulate conduct. It 

also became necessary to make provision for their enforcement, and for the 

settlement of private controversies between individuals. In each case the right 

to do so was assumed by the community at large and vested in some person 

or authority representing that community. Hence arose lawgivers and Judges. 

And as civilisation advanced, and persons came to discriminate between the 

diverse functions of the community, these functions were called the “judicial 

                                                 
46

 The majority in respect of the question as to the constitutional validity of the President’s tenure 

consisted of Griffith CJ and Barton, Isaacs, Powers and Rich JJ. Notably, Higgins J, the incumbent 

President of the Court of Conciliation and Arbitration dissented with Gavan-Duffy J. As to the 

question of severability from the Act, the Court split 4:2 with Griffith CJ and Barton J dissenting and 

Gavan-Duffy not deciding. 
47

 12 & 13 Will. III. The concept of life tenure as a necessary component of judicial independence is 

referred to in cl 2, s 3 therein. 
48

 Though Griffith CJ and Higgins J refer to the Act of Settlement they fail to connect this with the 

rationale of judicial independence: (1918) 25 CLR 434, 448 and 473 respectively. 
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power” as distinguished from the legislative and executive powers. This 

distinction is emphasised in the Constitution in sec. 71.
49

 

 

In his reasons for decision Isaacs J appeared, momentarily, to abandon his cause of 

reinforcing the constitutional implication of the doctrine of the separation of powers, 

though his decision must necessarily have proceeded from his reasoning in the 

Wheat case and Huddart Parker.  Indeed the whole of the majority’s reasoning—

resting as it does on the notion that judicial power could only be conferred upon a 

properly constituted Chapter III court—stemmed from the decisions taken in these 

earlier cases, yet curiously they were not even afforded a mention. The reason behind 

the Court’s avoidance of these cases is difficult to determine. One can only surmise 

that the Court perhaps found it unnecessary to refer to authority on this matter (a 

peculiar step for a common law court that is heavily reliant on precedent) or that it 

sought to avoid mention, particularly, of the Wheat case, because it recognised the 

difficulty of justifying the position taken in that case. Whatever the reason, the Court 

reverted to its former position in In Re the Judiciary and Navigation Acts (“Re the 

Judiciary Act”).
50

 

 

Decided in 1921, Re the Judiciary Act is perhaps, in relation to the separation of 

judicial power, the most significant High Court decision of the first half of the 

century. Acting pursuant to Part XII of the Judiciary Act 1903 (Cth) the Governor-

General put to the High Court the question whether certain parts of the Navigation 

Act 1912–1920 (Cth) were valid. A preliminary issue was raised by Owen Dixon, 

counsel acting for the Attorney-General of Victoria,
51

 as to whether Part XII was 

valid: whether indeed Parliament could constitutionally direct the High Court to 

provide its judicial opinion on the validity of legislation.  

 

                                                 
49

 Alexander’s case (1918) 25 CLR 434, 442. 
50

 (1921) 29 CLR 257. The majority in this case make explicit reference to the Wheat case and 

Alexander’s case as support for the implication of the doctrine of separation of powers (at 264). 
51

 The arguments submitted by Owen Dixon in this case formed the basis of the majority’s reasoning 

and presaged his own judicial role in the development of the doctrine of separation of powers in 

Australia. 



Defining the Governmental Role of the High Court      42 

 

 

 

Debate before the Court ensued upon the nature of the ‘advisory opinion’ power 

conferred upon the High Court by Part XII of the Judiciary Act. The doctrine of the 

separation of powers in its absolute form provided a convenient prohibition against 

the conferral of power, other than judicial, upon the High Court. Although Isaacs J, 

the chief proponent of the separation of powers doctrine, was absent from the bench 

the majority found his ‘dominant principle of demarcation’—the doctrine of the 

separation of powers—in the structure of the Constitution. In their joint judgment the 

five-member majority (Knox CJ, Gavan-Duffy, Powers, Rich and Starke JJ) 

endorsed Isaacs J’s reasons in the Wheat case saying: 

 
The Constitution of the Commonwealth is based upon a separation of the 

functions of government, and the powers which it confers are divided into 

three classes – legislative, executive and judicial.
52

 

 

However, the accepted existence of the doctrine in the Constitution did not decide 

the issue. The majority found that rather than seeking a mere opinion, Part XII of the 

Judiciary Act sought an ‘authoritative declaration of the law’.
53

 As such a declaration 

was clearly a judicial function it was within the power of Parliament to confer such 

function upon the Court. This finding allowed the majority to avoid the vexed 

question whether a Chapter III court could exercise both judicial and non-judicial 

functions; however, the potential—particularly pregnant in this case—of greater 

executive control over the judicial arm of government was still to be resolved. In this 

regard the majority fixed upon the meaning of the word ‘matter’ in s 76 of the 

Constitution which, as Owen Dixon argued, ‘defines the subjects in respect of which 

the judicial power which is vested in the High Court by s 71 of the Constitution is to 

be applied’.
54

 It was held that the word ‘matter’ required the existence of some 

immediate right, duty or liability and it did not extend to the giving of advisory 

                                                 
52

 (1921) 29 CLR 257, 264 (per Knox CJ, Gavan-Duffy, Powers, Rich & Starke JJ; Higgins J 

dissenting) referencing the Wheat case (1915) 20 CLR 54, 88 (per Isaacs J). 
53

 ibid. 
54

 id., 258 (per Owen Dixon in arguendo). 
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opinions on the validity of legislation at the behest of the executive.
55

 The majority 

made its reasoning clear in the following statement: 

 
If the matter exists, the Legislature may no doubt prescribe the means by 

which the determination of the Court is to be obtained, and for that purpose 

may, we think, adopt any existing method of legal procedure or invent a new 

one. But it cannot authorise this Court to make a determination of the law 

divorced from any attempt to administer that law.
56

 

 

Thus the Court ruled against the validity of legislative provisions facilitating access 

to advisory opinions of the High Court.
57

  

 

The significance of the decision in Re the Judiciary Act lies in the outright rejection 

by the High Court of any notion of judicial deference to the executive arm of 

government. Most particularly, the decision laid the groundwork for the landmark 

ruling in The Queen v Kirby and Others; ex parte Boilermakers’ Society of 

Australia
58

 which ultimately proscribed the admixture of judicial and non-judicial 

power.
59

  In Re the Judiciary Act the High Court made clear that, whilst it preferred 

not to express an opinion on its ability to exercise non-judicial power, the 

jurisdiction of the Court enabling the exercise of judicial power is confined to that 

expressed in Chapter III of the Constitution and, as such, is necessarily referenced to 

the existence of a ‘matter’ described therein. 

 

Consistent with the High Court’s previous practice, the majority declined to make 

use of the supportive records of the Debates of the Federal Convention evidencing 

the Founders’ intentions in this respect. The Debates reveal that the Founders 

                                                 
55

 id., 264–65. 
56

 id., 266. 
57

 Following this decision such an opinion could only be gained by amending the Constitution to 

enable the giving of advisory opinions by the High Court. As Stephen Crawshaw has noted, ‘Such an 

amendment was proposed in 1928 by the Royal Commission on the Constitution, and the suggestion 

was reiterated by the then Prime Minister (Mr E G Whitlam QC) in 1973’: Crawshaw S, “The High 

Court of Australia and Advisory Opinions” (1977) 51 (2) Australian Law Journal 112, 112. 
58

 (1956) 94 CLR 254. For a full discussion of the significance of this case see Chapter Three. 
59

 Previously the admixture of judicial and non-judicial (specifically arbitral) power had been 

tolerated: see, Alexander’s case (1918) 25 CLR 434, 442. 
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specifically considered and vehemently opposed the concept of advisory opinions 

being given by the High Court.
60

 At the final session of the Federal Convention in 

Melbourne in January 1898, the delegates further discussed the meaning and scope 

of the word ‘matter’ in Chapter III of the Constitution. Dr Quick, a delegate from 

Victoria and later the author of several influential constitutional texts, gave voice to 

the Founders’ concerns: 

 
The fear that this word [matters] might give the Supreme Court power in 

quasi-political cases is not altogether without foundation. What would there 

be to prevent the Government of the country from going to the Supreme 

Court under this section on their own motion to obtain an ex parte 

interpretation of the Constitution?
61

 

 

Following debate, the word ‘matters’ (as it then read) was agreed to have the 

meaning ‘such matters as can arise for judicial determination’.
62

 This meaning is 

compatible with the meaning attributed to the word by the High Court; yet, rather 

than draw support from the intentions of the Founders, the Court embarked on a 

rather confusing and circuitous journey through the Constitution. Indeed Higgins J 

lists better reasons for the majority’s decision in his dissent in this case.
63

 

 

Perhaps the most interesting aside to this case was the position taken by Higgins J in 

his lone dissent. He clearly did not accept anything but the loosest form of separation 

of powers: declaring the three arms of government to be constitutionally 

interdependent and even going so far as to say that there is ‘nothing in the separation 

of powers that necessarily involves that the High Court cannot be employed to aid 

                                                 
60

 Debates of the Federal Convention (Adelaide) (1897) 964–67. 
61

 Debates of the Federal Convention (Melbourne) (Vol. 1, 1898) 319. 
62

 id., 320 (emphasis added). 
63

One such reason, supported by Convention transcripts, was the experience of the Supreme Court of 

the United States which has since as early as 1793, ‘steadfastly refused to advise the Executive on its 

request’: (1921) 29 CLR 257, 275. Note, however, that the Constitution of the United States reads ‘all 

cases in law and equity arising under the Constitution’ whereas the form ‘matters’, as it reads in the 

Australian Constitution as opposed to ‘cases’ in the Constitution of the United States of America is 

arguably wider. 
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the executive’.
64

  His strong dissent, in deference to the sovereignty of the federal 

Parliament and the scope of its legislative charter is matched only by his equally 

strong comments to the contrary at the Federal Convention in Melbourne in 1898: 

 
I feel strongly that it is most inexpedient to break in on the established 

practice of the English law and secure decisions on facts which have not 

arisen yet… If there is one thing more than another which is recognised in 

British jurisprudence it is that a judge never gives a decision until the facts 

necessary for that decision have arisen.
65

 

 

Argument on this subject at the Convention was clearly structured around a notion of 

contra-distinction between the judicial power on the one hand and the legislative and 

executive powers on the other. This distinction between powers, though falling short 

of support for the doctrine of the separation of powers in its absolute form,
66

 featured 

strongly in the Founders’ debates concerning the nature and scope of the judicial 

power of the Commonwealth. Invariably, recourse to the distinction between powers 

was expressed as a necessary corollary of the preservation of judicial independence – 

a subject of obvious concern to the Founders.
67

   

 

The strength of Isaacs J’s conviction that the doctrine of the separation of powers 

existed in the Australian Constitution, gained momentum within the Court in 

succeeding cases; though, clearly the practical inconvenience of a rigid application 

of the doctrine and the theory of parliamentary responsible government was 

beginning to trouble his hitherto immovable stance on the issue. As a former colonial 

Member of Parliament and Solicitor-General, and later as Attorney-General in the 

                                                 
64

 id., 276 (per Higgins J). 
65

Debates of the Federal Convention (Adelaide) (1897) 966–67 (per Mr HB Higgins, Victoria). 
66

 This lack of holistic support for the doctrine of the separation of powers was necessarily so in light 

of the fact that the Founders, expressly discounted adoption of the doctrine of separation of powers 

because of the existence of the principle of responsible government. See for instance: Debates of the 

Federal Convention (Melbourne) (Vol. 2, 1898) 279. 
67

 Evidence of this concern is seen repeatedly throughout the debates: Debates of the Federal 

Convention (Adelaide) (1897) 934–36, 946–49, 965, 983; Debates of the Federal Convention 

(Melbourne) (Vol. 1, 1898) 268, 271–72, 279–80, 283, 317, 355, 363–69. 
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second Deakin administration at the federal level,
68

 Isaacs J was aware of the need to 

maintain, on a practical level, the measures that ensure the efficient operation of 

government. Moreover, as a committed centralist who had earlier succeeded in 

persuading the Court towards a more expansive reading of Commonwealth 

parliamentary powers under the Constitution,
69

 Isaacs J was careful to ensure that 

parliamentary sovereignty was kept intact, at least in circumstances where the 

judicial power of the Commonwealth was not unduly threatened. 

 

An example of Isaacs J’s concern for the practical working of governance can be 

found in the 1926 case Federal Commissioner of Taxation v Munro
70

 where he 

attempted to redefine judicial power to accommodate the exercise of such power by a 

Board of Review constituted under the Income Tax Assessment Act 1922–1925 (Cth). 

The Board (previously entitled the Board of Appeal) had been reconstituted 

following an earlier case
71

 in which the Court held that it was invalidly vested with 

judicial power on the basis of Griffith CJ’s differentiation of tenure doctrine 

endorsed by the Court in Alexander’s case.
72

 In Munro, Isaacs J argued that, 

although substantially the same functions (determination of relevant facts and 

application of relevant law) were performed by the new Board of Review, the 

amendments to the Act to remove the previous Board’s status as an avenue of final 

appeal
73

 were enough to render it constitutionally valid. In doing so Isaacs J found 

that although the decision of the Board was binding and authoritative in regard to the 

                                                 
68

 Cowen Z, “Isaac Alfred Isaacs” in Blackshield et al (eds), Oxford Companion to the High Court of 

Australia (2001) 359, 360. 
69

 See the discussion of Isaacs J’s contribution in this respect (particularly in the rejection of the 

doctrines of reserved powers and implied prohibitions and the development of the literalist 

interpretative technique) in Chapter Five, below. 
70

 (1926) 38 CLR 153. 
71

 British Imperial Oil Co Ltd v Federal Commissioner of Taxation (1925) 35 CLR 434.  
72

 Like the Arbitration Court, the members of the Income Tax Board of Appeal had a limited tenure of 

seven years. 
73

 Under the disputed provisions in the British Imperial Oil case, an appellant could chose to appeal to 

the Board of Appeal on questions of fact, or to the High Court or a state Supreme Court on questions 

of law only: Income Tax Assessment Act 1922 (Cth) s 50(4). The determination of the Board of 

Appeal on questions of fact was considered ‘binding and conclusive on all parties’ (s 51(2)) and could 

not be reviewed by the High Court (s 51(8)). The Court in the British Imperial Oil case considered 

that s 50(4) put the Board of Appeal on the same footing as the High Court and that it infringed the 

doctrine of the separation of powers by invalidly conferring judicial power on the Board of Appeal 

which, by virtue of limited tenure, was not a validly constituted Chapter III court. 
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determination of facts—an element that the Court had previously expressed as 

determinant of judicial power following Griffith CJ’s classic statement
74

 in Huddart 

Parker—the power exercised was in fact an equivocal power ‘capable of assignment 

by Parliament in its discretion to more than one branch of government’.
75

 Justice 

Isaacs’ deference to the sovereignty of federal Parliament is made clear in the 

following statement: 

 
I would say, speaking with considerable experience in each of the three 

departments of government, that, if a legislative provision of the present 

nature be forbidden, then a very vast and at present growing page of 

necessary constitutional means by which Parliament may at its discretion 

meet, and is at present accustomed to meet, the requirements of a progressive 

people, must, in my opinion, be considered as substantially obliterated so far 

as the Commonwealth is concerned. Administration must be hampered, and 

either injustice suffered or litigation fostered. The Constitution, it is true, has 

broadly and, to a certain extent, imperatively separated the three great 

branches of government, and has assigned to each, by its own authority, the 

appropriate organ. But the Constitution is for the advancement of 

representative government, and contains no word to alter the fundamental 

features of that institution.
76

 

 

 Justice Isaacs’ realisation in Munro of the need for a more flexible conception of the 

doctrine of the separation of powers in the Australian context was reinforced in his 

last judicial pronouncement on the subject in the 1929 case Le Mesurier v Connor.
77

 

  
It is altogether a mistaken notion that because the Constitution distinguished 

between the legislative and the executive and the judicial departments of the 

Commonwealth, there can ever in the practical working of any Constitution 

be a rigid demarcation placing each class of acts in an exclusive section. The 

                                                 
74

 A statement ironically affirmed by the Privy Council in upholding Isaacs J’s reasons in Munro on 

appeal: Shell Company of Australia v The Federal Commissioner of Taxation (1930) 44 CLR 530, 

542–43. 
75

 Sawer G, “Judicial Power under the Constitution” in Else-Mitchell R (ed) Essays on the Australian 

Constitution (2
nd

 ed., 1961) 71, 73. 
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 (1926) 38 CLR 153, 178. 
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 (1929) 42 CLR 481. 
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separation of powers must be understood, as Story J says in his work on the 

[American] Constitution...“in a limited sense”. In [another paragraph] he says 

“A perfect separation is occasionally found supported by the opinions of 

ingenious minds dazzled by theory and extravagantly attached to the notion 

of simplicity in government”.
78

 

 

It could be argued that Isaacs J himself was somewhat ‘dazzled’ by the theory 

underlying the doctrine of the separation of powers: little else could explain his 

vacillation between support and rejection of the doctrine in its strict application to 

the Australian Constitution. Writing in 2002, Sir Zelman Cowen reflected that Isaacs 

J had an ‘unshakeable conviction of the rightness of his opinion, and the utter and 

complete inability to see merit in any other view’.
79

 Importantly, in the current 

context, Cowen stated: 

 
There was also an unwillingness [in Isaacs J] to confess error in cases where 

he simply had to reverse course and withdraw from a position that had been 

dogmatically stated and was wrong. His technique was not simply to confess 

error but to sweep it aside as if it had never firmly been asserted by him’.
80

  

 

(d) Separation of Executive and Legislative Powers: Reconciling the Doctrine of 

the Separation of Powers with Parliamentary Responsible Government  

With the doctrine of the separation of powers firmly established in respect of the 

separation of judicial power in the Australian Constitution it was timely that, in 

1931, a case arose that authoritatively determined the operation of the doctrine in the 

context of the legislative and executive powers.
81

 Until this time, few cases had dealt 

with the important question of the inconsistency between the doctrine of separation 

of powers and the principle of responsible government enshrined in the Australian 
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Constitution. The 1909 case Baxter v Ah Way,
82

 which involved customs legislation 

delegating the declaration and identification of prohibited imports to the Governor-

General in Council, was the first such case. In that case the grant of legislative power 

to the executive was upheld on the basis of conditional legislation, even though, as 

Geoffrey Sawer has pointed out, neither any conditions for its exercise nor any 

standards for guiding the executive discretion were provided for.
83

 Interestingly, the 

doctrine of the separation of powers was neither argued by counsel nor referred to by 

the Court in its reasons for decision. This fact itself is somewhat telling in light of the 

Court’s later insistence that its discovery of principles underlying the Constitution is 

‘simply the revealing or uncovering of implications that are already there’.
84

  If, as 

its later constitutional implication in the Wheat case implies, the doctrine of the 

separation of powers was already existing and inherent in the Australian 

Constitution, its introduction through argument by counsel would not be necessary. 

The result in Baxter and the Court’s failure to independently ‘reveal’ or ‘uncover’ 

the doctrine of the separation of powers adds strength to the proposition that Sir 

William Harrison Moore’s interpretation of Huddart Parker (discussed earlier) was 

erroneous. Baxter was decided after the hearing of, but before the judgment in 

Huddart Parker. If, as Moore claims, the High Court in Huddart Parker intended the 

separation of powers to apply to the Australian Constitution, it is difficult to 

conceive of a reason for the Court’s complete evasion of the doctrine in Baxter. 

 

In the 1921 case Roche v Kronheimer
85

 the issue of the separation of executive and 

legislative powers was again formally raised – this time with the benefit of judicial 

pronouncement on the existence of the separation of powers in the Wheat case. Like 

Baxter, Roche involved a grant of legislative power to the executive, specifically the 

Governor-General, to make such regulations as were deemed necessary for the 

domestic operation of the economic clauses of the Treaty of Versailles. The 
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unanimous and ‘remarkably short’
86

 joint judgment of the five-member bench found 

the legislation valid. The decision has since been criticised, most notably by Dixon J 

in The Victorian Stevedoring and General Contracting Co P/L & Meakes v Dignan 

(“Dignan’s case”)
87

 which effectively settled the question whether delegated 

legislation was constitutionally valid.  

 

Dignan’s case, decided in 1931, involved an argument that an attempt to confer 

legislative power on the Governor-General or the executive was invalid for reason of 

breach of the constitutionally implied doctrine of separation of powers. The decision, 

which validated the delegation of legislative power whilst acknowledging the 

existence of a flexible doctrine of the separation of powers (ironically drawn from 

the separation of the legislature, executive and judiciary in the structure of the 

Australian Constitution), was unanimous. Justice Dixon however, recognised the 

contradiction and bemoaned its unsatisfactory nature. 

 
The interpretation by this Court of Chapter III of the Constitution and that of 

Chapters I and II which has now been adopted in view of Roche v 

Kronheimer, may appear to involve an inconsistency or, at least, an 

asymmetry, and there are not wanting those who think a course of judicial 

decision no sufficient warrant for anything so unsatisfactory. But the 

explanation should not be sought in a want of uniformity in the application to 

the different organs of government of the consequences of the division of 

powers among them, but in the ascertainment of the nature of the power 

which that division prevents the Legislature from handing over. It may be 

acknowledged that the manner in which the Constitution accomplished the 

separation of powers does logically or theoretically make the Parliament the 

exclusive repository of the legislative power of the Commonwealth. The 

existence in Parliament of the power to authorise subordinate legislation may 

be ascribed to a conception of that legislative power which depends less upon 
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juristic analysis and perhaps more upon the history and usages of British 

legislation and the theories of English law.
88

 

 

Justice Dixon also emphasised that the denial of any separation between the 

legislative and executive powers in Roche was both unnecessary and tenuously 

grounded without adequate reasons, in four cases decided during the Great War.
89

 

Conspicuously, he noted that although none of the cases had raised the objection of 

the doctrine of the separation of powers 

 
[i]n three of them…an argument raising it would have been relevant, and in 

two of these some difficulty might have been felt in treating the authority 

which had been exercised by the Executive as anything less than legislative. 

But the strength in time of war of the defence power…might conceivably 

have enabled the Court to confess and avoid an argument based on the 

general doctrine of the separation of powers. For it might be considered that 

the exigencies which must be dealt with under the defence power are so 

many, so great and so urgent and are so much the proper concern of the 

Executive, that from its very nature the power appears by necessary 

intendment to authorise a delegation otherwise generally forbidden to the 

Legislature.
90

  

 

Dixon J thus introduced a means by which all previous decisions on the separation of 

legislative and executive power could be legitimately accommodated without 

compromising the doctrine; although, the ability of the Parliament to delegate 

legislative power to the executive outside of wartime would be severely curtailed.
91
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Dignan’s case represented a watershed in the context of the High Court’s 

jurisprudence on the issue of the constitutional separation of powers. The Court was 

there faced with several choices: to overrule its previous decisions implying the full 

doctrine of the separation of powers into the Australian Constitution; to validate the 

Court’s previous decisions on the separation of legislative and executive power using 

the means introduced by Dixon J and enforce the doctrine of the separation of 

powers in the present case; to accept the principle of responsible government 

entrenched in the Australian Constitution and justify the separation of the judicial 

power on the basis of the principle of judicial independence; or to manipulate the 

doctrine to preserve the separation of judicial power and accommodate its earlier 

rulings on the ability of Parliament to delegate legislative power to the executive. 

Although the penultimate choice would have offered a legitimate theoretical as well 

as practical solution to the Court’s dilemma, the Court in this instance chose the 

latter option.  

 

The way in which each member of the Court justified his decision in Dignan’s case 

is instructive. In their joint judgment, Gavan-Duffy CJ and Starke J simply brushed 

off potential controversy by declaring that there was no reason why the necessary 

separation of judicial power under the Constitution automatically applied to the 

executive and legislative branches of government.
92

 The fact that they did not 

substantiate this statement with any examination of the doctrine of the separation of 

powers (the basis from which the separation of judicial power had previously been 

implied) is telling by its absence. Justice Rich, who held the position of the most 

senior puisne judge of the Court, merely published a brief note agreeing with his 

junior colleague Dixon J and citing his only reason as being the most injudicious step 

of departing from precedent.
93

 Only Dixon and Evatt JJ, the most recent 

appointments to the bench, grappled with the theoretical and practical difficulties 

involved in upholding the doctrine of the separation of powers as a means of 

isolating the judicial power: each deciding that whilst maintaining the force of the 
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doctrine in relation to the judicial power, it must be sufficiently diluted to conform 

with the principle of responsible government underlying the Australian Constitution 

and to validate the Court’s previous decisions on the issue.
94

 Commenting on the 

case in a later article, Dixon J reflected that the ‘failure of the doctrine of the 

separation of powers of government to achieve a full legal operation [in Australia 

was] probably fortunate.’
95

 In the context of responsible government, and the 

historical practice and modern necessity of delegated legislation, ‘[l]egal symmetry 

gave way to common sense’.
96

 

 

Most probably, in the context of Dignan’s case, the Court also felt that its hands 

were somewhat tied by circumstance. It was in the disagreeable position of its 

decisions being subject to the constant threat of appeal to the Privy Council. 

Retention of the Privy Council in the Australian judicial hierarchy had been the 

subject of much discussion at the Federal Conventions of 1891–1898. It was finally 

decided by overwhelming majority at the Convention that this ‘backwater of the 

English law,’
97

 the Privy Council, be removed from the Australian judicial context. 

Unfortunately, during the debates of the Imperial Parliament in England on the 

Commonwealth of Australia Constitution Bill, the clause pertaining to the Privy 

Council was reinserted as a compromise between the federating colonies and the 

Imperial Parliament, which was anxious to protect British economic interests in 

Australia.
98

 The only way, therefore, for the High Court to become recognised as a 
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reputable and independent final court of appeal for Australia was through the 

establishment of a truly Australian jurisprudence and a supporting body of precedent. 

To overrule its earlier authority on the basis of an application of the doctrine of the 

separation of powers in its absolute form might necessitate the loss of much of this 

precedent and quite probably a concomitant loss to the Court’s reputation.  

 

(2) If Not Strict Separation of All Governmental Powers, then Strict 

Separation of Judicial Power Alone? 

From the preceding discussion it is evident that the High Court spent the first three 

decades of its existence establishing the principle that judicial power may only be 

exercised by a properly constituted Chapter III court. The Court’s justification for 

such pronouncement, resting as it did primarily on the judicial perpetuation of an 

erroneous scholarly interpretation of Huddart Parker, and later on a misconceived 

application of the doctrine of the separation of powers, has been criticised. For 

example, opportunity existed within the first 15 years to more conveniently base the 

separation of judicial power on the theoretically and practically more suitable 

doctrine of judicial independence. By relying upon ill-defined, idiosyncratic 

conceptions of the doctrine of the separation of powers the Court left itself open to 

the inevitable problem of reconciling the doctrine with other fundamental 

constitutional principles such as responsible government and entrenched 

governmental practices such as delegation of legislative power to the executive. 

Justice Isaacs, as the proclaimed progenitor of the doctrine in Australia, fell victim to 

these problems of reconciliation when he finally eschewed the strict doctrine in 

1929. Justice Dixon’s acknowledgment of the inconsistency in application of the 

doctrine in Dignan’s case effectively set the Court’s agenda for the next three 

decades.  
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(a) Does Strict Separation of Judicial Power Cut Both Ways? 

In his reasons for decision in the Wheat case and in the context of accepting the 

separation of powers as a dominant principle in the Australian Constitution, Isaacs J 

hinted that the strict separation of judicial power might operate to restrict a Chapter 

III court from exercising an executive or legislative function.
99

 He reasoned that 

apart from frustrating the constitutional separation of powers, such exercise would 

necessarily diminish a court’s ability to act as an impartial tribunal, a value at the 

core of the exercise of judicial power.
100

  The question whether a court constituted 

under Chapter III of the Constitution could validly combine the exercise of judicial 

and non-judicial powers was squarely raised in Alexander’s case; but, as discussed 

earlier, the Court there sidestepped the issue, deciding the case on the length of 

tenure of judges of the Commonwealth Court of Conciliation and Arbitration.  

 

The issue was further considered by the High Court in The King v Federal Court of 

Bankruptcy; ex parte Lowenstein (“Lowenstein’s case”).
101

 The power in question, 

conferred upon the Federal Court of Bankruptcy by the Bankruptcy Act 1924–1933 

(Cth), followed a judicial sequestration order for seizure of property and a 

declaration of bankruptcy against the defendant. In accordance with this order the 

defendant later applied to the Federal Court of Bankruptcy for an order of discharge 

releasing him from his debts. Upon the hearing of the application for an order of 

discharge it became apparent to the Court that the bankrupt defendant had, by failing 

to keep proper books of account, committed an offence under s 209(g) of the 

Bankruptcy Act. The Court then directed that the defendant be charged and set a date 

for summary trial. It was contended in the High Court that the provisions of the Act 

enabling the Federal Court of Bankruptcy to make such an order involved that court 

in the exercise of a combination of executive and judicial functions by enabling it to 

effectively charge an alleged offender, prosecute and summarily try the offence. It 
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was further contended that such power was invalid for breach of the doctrine of the 

separation of powers embodied in the Constitution since prosecution was an incident 

of the executive power being exercised in this instance by a judicial body.  

 

A majority of the High Court upheld the power and, whilst not unequivocally 

defining the nature of the power as judicial or executive, held that there was no 

effective impediment to the conferment of non-judicial functions on a Chapter III 

court. This was particularly so where the non-judicial function was one which was 

‘clearly connected with and incidental to judicial power and the functions of the 

relevant court’
102

 and therefore valid under the incidental power found in s 51(xxxix) 

of the Constitution. One may ask, though, if the act of charging an offender and 

prosecuting the case can be seen as properly incidental to the judicial function what, 

if anything, is excluded from this description? Evidently, the High Court’s 

circumstantial conception of the doctrine of the separation of powers did not apply in 

respect of the judicial use of certain executive powers. Justice Starke confirmed this 

by maintaining that the doctrine, as it was espoused in Alexander’s case and Re the 

Judiciary Act, would ‘render the Constitution inefficient and unworkable’.
103

 

 

Chief Justice Latham revealed the technical and legalistic nature for which he was 

renowned as a parliamentarian
104

 and discounted the decision in Re the Judiciary Act 

as applying only to the question of conferment of judicial power on a Chapter III 

court, saying that ‘[t]he case does not appear to me to decide that functions which are 

not strictly judicial cannot be given to a Court constituted under federal law’.
105

 In 

relation to the doctrine of the separation of powers, Latham CJ disputed its strict 

application in the Australian context invoking the existence of the competing 

principle of responsible government under the Constitution as incontrovertible 
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evidence against it.
106

 Later in his judgment he provided the rationale behind his 

decision 

 
[I]n my opinion, it is not possible to rely upon any doctrine of absolute 

separation of powers for the purpose of establishing a universal proposition 

that no court or person who discharges federal judicial functions can lawfully 

discharge any other function which has been entrusted to him by statute. This 

proposition, however, does not involve the further proposition that any 

powers or duties of any description whatsoever, may be conferred or imposed 

upon federal courts or federal judges. If a power or duty were in its nature 

such as to be inconsistent with the co-existence of judicial power, it might 

well be held that a statutory provision purporting to confer or impose such a 

power or duty could not stand with the creation of the judicial tribunal...
107

 

 

Taken as a generic statement of principle, and in the absence of previous case law 

implying the doctrine of the separation of powers into the Australian Constitution, 

this statement would probably be seen as relatively inoffensive. Yet Latham CJ did 

not expressly deny the doctrine or its underlying principle; instead, he took the 

proven course of rejecting the strict application of the doctrine. But even when taken 

at its most elastic the doctrine must deny a mixture of powers that allows a judicial 

body to assume the role of both prosecutor and judge. Earlier, in Dignan’s case, 

Dixon J had foreshadowed the principle he later applied in the Boilermakers’ case: 

that the judicial power should be held strictly separate from all other powers. In 

Dignan’s case he ventured that Parliament was ‘restrained [by the doctrine of the 

separation of powers] both from reposing any power essentially judicial in any other 

organ or body, and from reposing any other than judicial power in such tribunals’.
108

  

However, in his dissenting joint judgment with Evatt J in Lowenstein’s case, Dixon J 

indicated that it was unnecessary even to resort to the doctrine: the question could be 

simply ‘reduced to the contention that it is not incidental to or consistent with the 
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exercise of judicial power to undertake the two functions of actor and judex’.
109

 

Although carefully clothed in less emotive arguments, which appealed to the limited 

scope of the federal Parliament’s legislative charter, one feels that Dixon and Evatt 

JJ might have dismissed the provision on the basis of its obvious anathema to the 

principle of judicial independence, had they been able to assert it as strongly as they 

had the doctrine of the separation of powers in the past. By accepting the 

incompatible combination of functions that was the subject of Lowenstein, Latham 

CJ and the other members of the majority in that case deny arguably the most 

fundamental of liberal democratic principles: that of an independent and impartial 

judiciary.  

 

Latham’s appointment to the High Court was to be the last appointment of a 

parliamentarian for a period of 13 years.
110

 It followed two similarly political 

appointments of party identities by the Scullin Labor Government in 1930. Each of 

these appointments was to make Australian legal history in its own right. Sir Edward 

McTiernan, a former Labor Member of Parliament, was to become the longest 

serving Justice of the High Court, serving a total of 46 years and never reaching the 

position of Chief Justice. Dr Herbert Vere Evatt was appointed to the bench after a 

term in the Legislative Assembly in New South Wales.
111

 He spent just ten years on 

the bench, leaving during the Second World War to be elected to Parliament in the 

1940 general elections. He had the unusual honour, as federal Attorney-General, to 

appear in argument before the High Court; a Court he had the privilege of belonging 

to just ten years previous.
112

 That Evatt, as a former judge, appeared before the High 

Court at all has significant implications for the doctrine of separation of powers in its 

judicial independence guise: it has long been a convention that retired judges not 

appear as counsel before the court of which they were formerly a member on the 
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premise that such appearance could effect undue influence on the Court and former 

colleagues.
113

 Another reason underlying this convention is the potential for the 

perception of unfair advantage being afforded to the former judge, confirming the 

adage that justice must not only be done, but must be seen to be done. It may be that 

appearing in the capacity of Attorney-General representing Commonwealth interests 

is a legitimate exception to this convention as it represents a situation of obligation to 

government as chief legal officer of the Commonwealth; however, Evatt’s 

appearance as King’s Counsel representing non-governmental interests, specifically 

the Waterside Workers’ Federation and Federated Ironworkers’ Association of 

Australia in The Australian Communist Party and Others v The Commonwealth
114

 

(“the Communist Party case”) in 1951 is clearly an outright breach of this long-

standing convention. This move by Evatt did not go unnoticed in political circles; his 

own party, the Labor Party, attacked the former judge for appearing as counsel in 

this case. However, the offensive was not mounted on the basis of the convention 

described above; rather, it was based on the more political argument that Evatt was 

in fact appearing for members of another political party (the Communist Party).
115

 

 

(b) Asserting the Supremacy of Judicial Power: The Communist Party Case 

The High Court battle in the Communist Party case is recognised as a defining 

moment in Australian political history. Concern over the power of the Communist 

Party in Australia had been an issue for successive governments since the Party’s rise 

to prominence in the early 1920s. The Party was first targeted for dissolution during 

the Second World War by the Menzies UAP–Country Party Coalition under the 

National Security Act 1939 (Cth).  Following the war, and with the tacit support of 

two successive Labor administrations, the membership and power of the Communist 
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Party grew considerably. Its policy of union infiltration eventually culminated in the 

nationwide coal-strike of 1949.  

 

On his return to office in 1949, buoyed by his recent election victory and public 

concern over the potentiality of more communist-union driven strikes, Menzies once 

again picked up the cause of dissolving the Communist Party. On 27 April 1950 he 

introduced the Communist Party Dissolution Bill 1950 (Cth) into federal Parliament. 

The Bill purported to ban the Communist Party of Australia as a subversive and 

unlawful organisation but went further than the earlier National Security Act to allow 

for the prohibition of any person declared communist from holding office within the 

Commonwealth public service. Public declarations of persons or associations 

considered communist under the Bill were to be made by the Governor-General in 

Council and access to appeal against such declaration was restricted. The Labor 

Party actively campaigned against such a wide-ranging executive power, especially 

in the context of the limitations placed upon an appeal from its provisions and the 

reversal of the onus of proof with respect to declarations of persons as communist.  

 

Though the new Liberal–Country Party coalition had a substantial 25 seat majority in 

the House of Representatives after the 1949 general elections,
116

 Labor continued to 

hold a considerable majority in the upper house.
117

 Following some negotiated 

amendments to the Bill, it passed through the Labor controlled Senate on its second 

presentation and was given Royal Assent on 20 October 1950. Its relatively 

unimpeded passage though the Senate was largely due to the threat of a double 

dissolution election.
118

 Labor’s chances of winning an election so soon after the 

considerable backlash against it in the recent election were poor and the Party could 

not afford to lose the control it enjoyed in the upper house; particularly in light of 

recent unfavourable polls.
119

 A further reason for the passing of the Bill can be found 
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in the clutch of right-wing Labor senators who, (though supporting the Labor 

socialist decree), were committed in principle to the hard-line anti-communist stance 

of the Menzies Government.
120

 

 

Despite the amendments negotiated by the Labor majority in the Senate, the 

Communist Party Dissolution Act 1950 (Cth) retained much of the character of the 

original Bill. Section 4 of the Act purported to declare the Communist Party of 

Australia an ‘unlawful association’ and provided for the Party’s immediate 

dissolution, the forfeiture of its property and for profits from that forfeiture to be 

transferred to the Commonwealth.
121

 Section 5 empowered the Governor-General, 

upon advice from the Ministry, to ‘declare’ organisations, associations and bodies as 

communist and treat them in the same manner with respect to dissolution and 

forfeiture as the Communist Party. The only difference was that there were limited 

appeal procedures attached to such a declaration.
122

 Section 7 of the Act restricted 

the freedom of individuals to contribute or subscribe to any declared organisations or 

to wear or carry anything identifying with such organisations. Section 9 allowed for 

the declaring of persons known to be members of the Communist Party and other 

individuals who were, after a specified date, communist. Declared individuals were 

denied employment in the Commonwealth public service and were prohibited from 

holding any office within an industrial trade union or government authority.
123

 The 

Act purported (somewhat tenuously in the preamble) to be supported by the 

Commonwealth defence power under s 51(vi) of the Constitution. A High Court 

challenge to the Act mounted by the Australian Communist Party and a number of 

industrial trade unions followed immediately upon its being passed by the Senate but 

before it could come into operation. In a 6:1 decision of the Court (Latham CJ 

dissenting) the Act was held to be ultra vires the legislative power of the 

Commonwealth and invalid.  
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The significance of the Communist Party case in the present context lies in the 

interpretation of the rationale behind the High Court’s decision – a rationale that has 

tended to shift in keeping with interests of the interpreter. For example, in its popular 

political guise it was a case concerned with civil liberties and the freedom of 

association on the one hand and the control of a much-feared, potentially subversive 

organisation on the other. For students of constitutional law and politics it was a case 

that dealt with the limits of legislative and executive power under the Constitution. 

But for the High Court it held greater potential as a legislative attempt to usurp 

judicial power by excluding the judiciary from its natural adjudicative role in placing 

the decision as to who would be declared communist (and hence deprived of basic 

rights) under the Act entirely within the realm of executive discretion and without 

adequate recourse to courts of law. Galligan has gone so far as to suggest that the 

High Court utilised the judgment in the Communist Party case as ‘a grand occasion 

for asserting judicial supremacy over both the legislative and executive branches of 

government’.
124

 

 

As mentioned earlier, Dr Herbert Evatt KC appeared before his former colleagues on 

the High Court leading the challenge on behalf of the Waterside Workers’ Federation 

and the Federated Ironworkers’ Association of Australia. The argument proceeded 

from the established premise that Parliament cannot enlarge the legislative power 

granted to it under the Constitution by deeming certain facts to come within such 

power. Further it was argued that the provisions of the Act allowing for the 

Governor-General to declare persons communist and thereby subject to the Act’s 

provisions represented ‘an intrusion by the executive government upon the true 

function of the judicial organs of the Commonwealth’.
125

 Interestingly, Evatt 

supported this proposition by reference to the work of William Harrison Moore, 

discussed earlier, which argues the existence of the doctrine of the separation of 
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powers in the Australian Constitution.
126

 This is despite Evatt’s own decision as a 

Justice of the High Court in Dignan’s case questioning the application of the doctrine 

in the Australian context.
127

 In reply to the argument by Garfield Barwick KC as 

counsel for the Commonwealth, Evatt made clear the threat to the judiciary, latent in 

this legislation: 

 
It is not the rule of law. It is the arbitrary fiat of supreme power. ... It seeks 

through Parliamentary action to achieve an ‘illegitimate’ end, ie., to elevate 

the Executive into a position which would be supreme over the judiciary and 

over the people.
128

 

 

It is evident in the reasoning of the majority that they accepted the arguments put to 

the Court by Evatt. In regard to the charge that the Act could not be supported by the 

defence power in a period of cold war, the majority was unanimous. The Court 

justified previous extensions of the defence power on the basis that they were cases 

decided in the midst of hostilities where the federal executive had become 

responsible for the conduct of war. The fact that Australian troops were presently 

involved in hostilities in Korea was a matter only of contribution of force; the 

country itself was not ‘on a war footing’.
129

 Without the support of a constitutional 

head of power the Act automatically failed. An argument was raised that the 

conciliation and arbitration power found in s 51(xxxv) of the Constitution could 

support the Act; however, this was rejected on the basis that the Act applied to 

individuals and organisations that were not industrial unions.
130

 It was therefore 

impossible for Parliament to deem itself into power where that power simply did not 

exist or in the words of Fullagar J, ‘the stream cannot rise higher than its source’.
131

  

 
The validity of a law or of an administrative act done under a law cannot be 

made to depend upon the opinion of the law-maker...[a] power to make laws 
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with respect to lighthouses does not authorise the making of a law with 

respect to anything which is, in the opinion of the law-maker, a 

lighthouse.
132

… Parliament cannot recite itself into a field the gates of which 

are locked against it by superior law.
133

 

 

The majority, having decided the case on the antecedent basis, were not required to 

address the issue whether the Act in question represented an attempt by Parliament to 

usurp the judicial power of the Commonwealth by empowering the Governor-

General to administratively declare persons or bodies communist and bring them 

within the provisions of the Act in question. However Dixon J made plain his views 

on this extension of legislative and executive power to the detriment of judicial 

power, saying that the arguments raised by counsel in this regard ‘illustrate the 

substantial effect and nature of the provisions in question’.
134

 ‘The Act’, he 

maintained, ‘would have the effect of making the conclusion of the legislature final 

and so the measure of its own power’.
135

 In another passage he appeared to address 

the public, warning that: 

 
History, and not only ancient history, shows that in countries where 

democratic institutions have been unconstitutionally superseded, it has been 

done not seldom by those holding the executive power.
136

 

 

Justice Fullagar also felt compelled to address this argument by asserting the 

judiciary’s supreme role in the review of legislation and legislative power.
137

 Both 

judges adverted to the principle of the separation of powers, most particularly the 

separation of judicial power in their reasons.
138
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Chief Justice Latham’s lone dissent in this case has been described by a leading 

constitutional commentator as ‘vehement’ and ‘incredulous’.
139

 Latham had a 

military background (having served as Lieutenant Commander of Naval Intelligence 

in World War I) and had often shown support for extended uses of the defence power 

during times of actual hostilities.
140

 However, even in times of war he had 

maintained the right of the judiciary to review the constitutionality of legislation and 

the use of legislative power asserting that ‘the Constitution cannot be made to 

disappear’.
141

  Now, Latham CJ retreated from this position saying that the Court 

should have ‘nothing to do’ with questions of policy regarding the exercise of the 

defence power.
142

  

 

From the time of the announcement of the proposed Bill, the daily newspapers and 

weekly periodicals were zealous in their reporting of this potentially nation-splitting 

issue. Most Australian newspapers supported the Bill and periodicals such as the 

conservative Bulletin devoted considerable space to ‘anti-Red’ campaigning.
143

 

Much of the public probably saw the Menzies Government as having a mandate to 

produce such legislation, its anti-communist stance being one of its major election 

platforms.
144

 However, in the days immediately following the delivery of the 

judgment there was no public criticism of the Court to be seen, even in newspapers 

that had previously shown support for the Bill. Indeed the Sydney Morning Herald, a 

strong supporter of the Bill,
145

 directed criticism to the Government and its legal 

advisers.
146

 George Winterton notes that the Court’s ‘reputation as a fearless 

defender of “liberty under the law” was never higher’.
147

 This was so despite the fact 
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that the case was decided not on questions of civil liberties but on the 

unconstitutional extension of legislative power and its potential consequences for the 

judiciary.
148

  

 

Of course, the Chifley opposition made no effort to disguise its satisfaction with the 

Court’s decision. Senator McKenna, Deputy Leader of the Opposition in the Senate 

remarked to journalists that the only question now was ‘whether the Government 

will “declare” the six judges who did not uphold its legislation’.
149

 The response 

from Prime Minister Menzies to the decision was relatively restrained: he 

commented that he ‘had no legal criticism to make... The Court’s judges are men of 

great learning and unquestioned integrity’.
150

 However, Menzies’ frustration at the 

decision is unwittingly shown in a later passage of the same speech in Parliament. 

 
We cannot deal with a hidden conspiracy such as the Communist conspiracy 

urgently and effectively if we are first bound to establish by strict legal 

process what a body or individual is actually doing. Wars against enemies, 

external or internal, cannot be waged by judicial process.
151

 

 

Just four days after the High Court delivered its decision, Menzies spoke openly of 

the possibility of a double dissolution.
152

 The opportunity for this measure had 

already presented itself in the form of a banking Bill to restore the Commonwealth 

Bank Board which had twice passed through the house only to be rejected by ‘wilful 

obstruction in the [Labor controlled] Senate’.
153

 Menzies set the challenge: 
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Let the machinery of the Constitution work. Let us go to our masters the 

Australian people, and ask them to say where they stand on these crucial 

issues.
154

 

 

Within a matter of days, on 17 March 1951, the Governor-General William McKell 

had granted the double dissolution sought by Menzies on what has been described as 

a rather ‘broad and controversial’ reading of s 57 of the Australian Constitution.
155

 

The Australian people went to the polls again on 28 April 1951; this time the 

Menzies Liberal–Country Party Government was returned with a majority in both 

houses. Shortly after the election in June 1951, the leader of the Labor opposition, 

former Prime Minister Chifley died.
156

 Evatt took over as leader of the opposition as 

the battle geared up for a September referendum on communism.  

 

The Referendum Bill
157

 was secured by passage through the upper house following 

Menzies’ successful attempt to remove the deadlock in the Senate by general 

election. It sought to alter the Constitution to give power to the Commonwealth 

government to deal with communists and communism – a move that would validate 

a power source for the original Act, effectively overruling the High Court decision. 

Despite broad editorial support for the ‘Yes’ vote in the daily newspapers,
158

 the 

referendum failed to secure the percentages required for success under s 128 of the 

Constitution.  Menzies’ campaign against communism had failed. No doubt the 

Justices of the High Court were awaiting the results of the referendum with great 

interest. A successful ‘Yes’ vote, though on an issue so emotive as to be somewhat 

removed from the legalities of the High Court decision, could well have set an 

unwitting precedent for future governments as a means of overruling unfavourable 

judgments.  
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(c) Reinforcing the Strict Separation of Judicial Power  

The Communist Party case was the last major case decided by Latham as Chief 

Justice. In April 1952 he was succeeded by Owen Dixon who became the sixth Chief 

Justice of the High Court of Australia: a new era had begun. In his speech upon 

taking office as Chief Justice, Dixon hinted at the shape the High Court was to take 

under his leadership: 

 
Federalism means a demarcation of powers and this casts upon the Court a 

responsibility of deciding whether legislation is within the boundaries of 

allotted powers... The Court’s sole function is to interpret a constitutional 

description of power or restraint upon power and say whether a given 

measure falls on one side of a line consequently drawn or on the other, and 

that is nothing whatever to do with the merits or demerits of the measure. 

Such a function has led us all, I think, to believe that close adherence to legal 

reasoning is the only way to maintain the confidence of all parties in federal 

conflicts. It may be that the Court is thought to be excessively legalistic. I 

should be sorry to think that it is anything else. There is no other safe guide to 

judicial decisions in great conflicts than a strict and complete legalism.
159

  

 

Chief Justice Dixon’s reference to federalism as the primary demarcation of powers 

in the Australian Constitution could be seen as a veiled threat to the enormous power 

that the central government had acquired at the expense of the states in the past three 

decades. (Indeed, as will be seen in the following chapter, the judicial power would 

frequently be used as a check on the power of Parliament under Dixon CJ’s reign.) 

The expansive reading by the Isaacs-dominated High Court of the federal 

parliamentary powers contained in s 51 had been a feature of the Court’s 

constitutional jurisprudence; although, as the preceding discussion has made clear, 

threats to the judicial power of the Commonwealth were kept in check by reference 

to what Isaacs J had considered the ‘dominant principle of demarcation’ – the 

doctrine of the separation of powers.   
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Evidence of Dixon CJ’s ‘strict and complete legalism’ as a tool to reinforce the 

separation of judicial power may be found in the 1954 decision of The Queen v 

Davison
160

 where Dixon CJ led a strong majority of 5:1. Like Le Mesurier v 

Connor
161

 and Lowenstein’s case before it, Davison dealt with the broad powers of 

the Federal Court of Bankruptcy.  The nature of the exercise of power in respect of 

the making of sequestration orders by judges of the Federal Court of Bankruptcy had 

already been the subject of discussion in Lowenstein’s case. As alluded to earlier in 

this chapter, the issue in Lowenstein’s case was whether the power to make 

sequestration and consequent orders was an exercise or incident of the executive 

power and thus unable to be attached to the judicial functions of the Federal Court of 

Bankruptcy. The High Court, whilst not defining the nature of the power, held that 

the power was not at variance with the conception of judicial power so as to render it 

incapable of being conferred upon a federal court.
162

 In Lowenstein the power had 

been exercised by a judge of the Federal Court of Bankruptcy. The issue for 

consideration in Davison was whether it was permissible for a registrar of the same 

court to exercise the judicial power of sequestration – whether indeed a registrar was 

a judicial officer of the court at all. A similar question had been considered earlier in 

Le Mesurier and it is necessary to briefly outline the broad issues and decision in that 

case before continuing.  

 

Le Mesurier concerned a blanket challenge to the validity of the Bankruptcy Act 

1924–1928 (Cth) questioning the legal existence of any Commonwealth court of 

bankruptcy, the legality of its jurisdiction, the legality of attaching a registrar to a 

state Court with invested federal jurisdiction and the legality of the registrar’s 

appointment and duties. At the time this case was heard, in 1929, the Federal Court 

of Bankruptcy had not yet been created – the exercise of powers under the Act being 

performed by Commonwealth officers attached to state courts with Commonwealth 
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jurisdiction invested by s 77(iii) of the Australian Constitution.
163

 A majority of the 

High Court in that case, constituted by Knox CJ, Rich J and the recently appointed 

Dixon J (Isaacs and Starke JJ dissenting), held that the Constitution does not enable 

the Parliament to reconstitute a state court by attaching to it a federal registrar simply 

because such court is invested with Commonwealth jurisdiction.
164

 The relevant 

sections of the Bankruptcy Act 1924–1928 (Cth) were therefore void for want of 

legislative power. Justice Isaacs’ heated dissent in this case showed unusual concern 

for the consequences inherent in the majority’s opinion. His argument that a registrar 

is a mere clerk appointed pursuant to the Commonwealth incidental power
165

 was 

predicated on the basis of efficacy in that ‘the inescapable alternative is that for over 

twenty-five years illegality has been rampant under the sanction of this Court’.
166

 

Justice Isaacs’ hitherto unwavering support for the doctrine of separation of powers, 

the implication of which he himself had no small part in, markedly suffers in his 

quest to overcome the inexpedient consequences of the majority’s opinion. 

 
[I]t is fatally wrong to assume that interference with State Courts must be 

wrong. The exercise of its constitutional powers by the Commonwealth, 

whatever that power may be cannot be wrong, whatever interference may 

result.
167

  

 

This statement demonstrates the difficulty Isaacs J faced in reconciling his centralist 

mindset with the notion of judicial independence and his support for the doctrine of 

separation of powers.
168

 His effort here to defiantly uphold the power of the 
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Commonwealth against the states, impacts negatively upon the independence of the 

judiciary by condoning government interference with the exercise of Commonwealth 

judicial power by state courts. In doing so it further denies state courts exercising 

federal jurisdiction the benefit of the doctrine of separation of powers – a doctrine 

which he had long championed in an effort to preserve the exclusivity of the judicial 

power of the Commonwealth.  

 

As mentioned earlier, the focus of the decision in Davison, delivered in 1954, also 

concerned the status of a registrar of the Federal Court of Bankruptcy and the ability 

of a registrar or deputy registrar to exercise part of the judicial power of the 

Commonwealth. Since the decision in Le Mesurier some rather ‘peculiar 

arrangements’
169

 had been adopted to overcome the invalidity of certain sections of 

the Bankruptcy Act. The new Act, the Bankruptcy Act 1924–1950 (Cth) divorced the 

office of registrar and deputy registrar from the Federal Court of Bankruptcy so that 

thenceforth they were neither a part of the court nor officers of the court.
170

 Under 

the existing legislative arrangements, the power to order sequestration was a power 

conferred upon the Federal Court of Bankruptcy properly constituted. The case 

stated for the opinion of the High Court involved the question of whether the Deputy 

Registrar in Bankruptcy was a court so constituted as to be able to validly exercise 

the power of sequestration. 

 

A future Chief Justice of the High Court, Anthony Mason, appeared as counsel 

representing the debtor. In his opening address to the bench he offered three 

compelling reasons why the order made by the deputy registrar should be declared 

void as well as invoking an opportunity for the new Dixon Court to stake its claim to 

the absolute separation of judicial power. The arguments offered on behalf of the 

debtor were that following the decision in Le Mesurier the making of a sequestration 

order was properly classified as an exercise of the Commonwealth judicial power, 
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that the deputy registrar could not properly exercise such power because, under the 

Act, he was neither a court nor part of a court within the meaning of s 71 of the 

Constitution and that he further did not meet the life appointment requirements under 

s 72 of the Constitution being only appointed for a finite term.
171

 Mason’s arguments 

were accepted in their totality, the majority deciding that the registrar’s powers were 

of a secondary or derivative nature and not, as presumed by the legislature, powers 

of a court.
172

 The sequestration order was thus declared void and Davison’s record as 

bankrupt expunged.
173

  

  

The majority decision also included an attempt to more clearly define the nature of 

the judicial power. In the previous year, the new Dixon Court had fixed upon a 

method of so defining in The Queen Victoria Memorial Hospital v Thornton.
174

 This 

new method, taken from a 1908 American case,
175

 entailed the juxtaposition of the 

concept of ‘existing rights’, being the specific domain of the judicial power, as 

against the concept of ‘future rights’, the domain of the administrative, executive and 

legislative powers. Dixon CJ and McTiernan J in a joint judgment forming part of 

the majority opinion expanded on this conception of judicial power in Davison thus: 

 
The truth is that the ascertainment of existing rights by the judicial 

determination of issues of fact or law falls exclusively within the judicial 

power so that the Parliament cannot confide the function to any person or 

body but a court constituted under ss 71 and 72 of the Constitution... [Dixon 

CJ and McTiernan J then referred to the test outlined by Holmes J in Prentis v 

Atlantic Coast Line Co]: “A judicial inquiry investigates, declares and 

enforces liabilities as they stand at present or past facts and under laws 

supposed already to exist.  That is its purpose and end. Legislation on the 

other hand looks to the future and changes existing conditions by making a 
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new rule to be applied thereafter to all or some part of those subject to its 

power”.
176

 

 

In the present case it was decided that the making of a sequestration order was an 

exercise of power characteristic of courts. The fact that the power conferred by the 

Act was explicitly conferred upon the Bankruptcy ‘Court’ was supportive of this 

conclusion.
177

 It followed therefore that the legislature had attempted to confer 

judicial power on a person not constituting a court under Chapter III of the 

Constitution amounting to an invalid exercise of legislative power.
178

 Justice Kitto, 

in his reasons for decision forming part of the majority, devoted some considerable 

time to investigating the meaning of the concept of separation of powers in Australia. 

This inquiry formed the basis of his decision that the power in question was judicial 

and was so intended by the authors of the Constitution.
179

 He preferred, in assessing 

the significance of the separation of powers, to approach the doctrine in its 

institutional guise, as a separation of functionaries rather than functions. 

 
It is well to remember that the framers of the Constitution, in distributing the 

functions of government amongst separate organs, were giving effect to a 

doctrine which was not a product of abstract reasoning alone, and was not 

based upon precise definitions of the terms employed ... [W]hen the 

Constitution of the Commonwealth prescribes as a safeguard of individual 

liberty a distribution of the functions of government amongst separate bodies, 

and does so by requiring a distinction to be maintained between powers 

described as legislative, executive and judicial, it is using terms which refer 

not to fundamental functional differences between powers, but to distinctions 

generally accepted at the time when the Constitution was framed between 
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classes of powers requiring different “skills and professional habits” in the 

authorities entrusted with their exercise.
180

 

 

The decision in Davison represented a further significant step toward the absolute 

separation of the judicial power of the Commonwealth. It also no doubt alerted the 

legislature to the pitfalls of employing expedient drafting techniques to overcome 

problems caused by declarations of invalidity by the High Court. Though the 

decision is tolerant of ancillary non-judicial power exercised by judicial officers and 

registrars it is clearly protective of judicial power as the domain of life-tenured 

judges alone, denying the exercise of any part of that power, however incidental, 

even to other validly appointed and essential court officers.  

 

(d) Undermining the Doctrine: The Fitzpatrick and Browne Case 

Having so unequivocally insulated the judicial power of the Commonwealth from 

exercise by persons other than life tenured judges of Chapter III courts, it was 

somewhat anomalous that the High Court should make a determination significantly 

eroding this position just nine months later. The Queen v Richards; ex parte 

Fitzpatrick and Browne
181

 provided a rare occasion for the Court to examine the 

validity of an executive act as opposed to the Court’s usual employment in deciding 

upon the constitutional validity of legislative Acts of Parliament. The case followed 

upon the conviction and imprisonment of a journalist (Browne) and owner 

(Fitzpatrick) of a small suburban newspaper for publishing material in contempt of 

Parliament. The articles, published in the Bankstown Observer, alleged that the 

Labor member for the federal electorate of Reid, Charles Morgan, was involved in an 

immigration racket.
182

 This was, as Harold Holt later argued in the House, not 

merely a ‘distortion by the press in the normal course of journalistic business nor 

even a malicious and sustained press attack under ordinary circumstances’;
183

 rather, 
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it was an attempt to intimidate the member into dropping his agitation for a public 

inquiry into Fitzpatrick’s business.
184

 

 

The Parliamentary Committee of Privileges was convened to adjudicate upon 

whether the articles were published in breach of parliamentary privilege. The 

Committee resolved that question in the affirmative and called upon Fitzpatrick and 

Browne to come before the House to present argument in mitigation of punishment. 

Upon appearance before the House they were advised that they had been adjudged 

by the House to be guilty of breaching parliamentary privilege by publication of an 

article with ‘intention to influence and intimidate a member...deliberately attempting 

to impute corrupt conduct [against the member]...for the express purpose of 

discrediting and silencing him’.
185

 Fitzpatrick and Browne were given no opportunity 

to defend themselves (having been convicted in absentia by the Committee), were 

denied knowledge of the full nature of the charges against them and refused the right 

of representation by counsel before the House to argue for mitigation of 

punishment.
186

 In the debate that ensued over the issue of punishment there were few 

willing to defend the applicants; the journalist Frank Courtney Browne was well 

known to the House and many of its members had fallen victim to his ‘poison 

pen’.
187

  

 

The power upon which the Prime Minister relied in moving that the House commit 

Fitzpatrick and Browne to a period of imprisonment was that found under s 49 of the 

Constitution. Section 49 provides that: 

 

                                                 
184

 Charles Morgan had for some years lobbied for a Royal Commission ‘to inquire into the conduct 

of Fitzpatrick’s business’ which he believed should be publicly examined. The articles were 

apparently admitted to have been written with the purpose of silencing the member in mind: See, 

Commonwealth Parliamentary Debates, Hansard, House of Representatives (10 June 1955) 1646–47. 
185

 Commonwealth Parliamentary Debates, Hansard, House of Representatives (10 June 1955) 1625.  
186

 The resolution of the House entitled Fitzpatrick and Browne to speak personally in mitigation of 

punishment but not through counsel. See the reflections of Sir Anthony Mason who, as counsel for 

Fitzpatrick, was refused the right to speak on his behalf: Mason AF, “A New Perspective on 

Separation of Powers” (1996) 82 Canberra Bulletin of Public Administration 1, 5. 
187

 Browne predicted this lack of support in his impassioned address to Parliament. See, 

Commonwealth Parliamentary Debates, Hansard, House of Representatives (10 June 1955) 1625–27. 
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The powers, privileges, and immunities of the Senate and of the House of 

Representatives, and of the members and the committees of each House, shall 

be such as are declared by Parliament, and until declared shall be those of the 

Commons House of Parliament of the United Kingdom, and of its members 

and committees, at the establishment of the Commonwealth. 

 

Since there had been no previous declaration by Parliament limiting its powers to 

punish for contempt and since, at the time of federation, the House of Commons was 

known to have possessed, and indeed exercised, the power of imprisonment for 

contempt of the House, the Prime Minister’s motion was apparently valid. Despite 

the fact that the impugned member was a member of his own party, Leader of the 

Opposition Dr HV Evatt argued against Prime Minister Menzies’ motion for 

imprisonment, preferring that in the interests of justice a substantial fine be imposed 

in lieu of incarceration.
188

 As a former judge he clearly had misgivings about the fact 

that the applicants were denied representation in the House and were prejudged 

guilty without having been charged. To this end, Evatt lobbied Parliament to make a 

declaration under s 49 of the Constitution that such matters be dealt with by a court 

or a committee restrained by the procedures of the courts of justice.
189

 After 

extensive debate enduring over six hours it was resolved that the motion put by the 

Prime Minister be carried and the Speaker of the House accordingly issued warrants 

for the immediate arrest and imprisonment of Fitzpatrick and Browne for a term of 

three months.
190

  

 

                                                 
188

 id., 1630–34. It should be noted that Menzies believed that a fine was not available as punishment 

for contempt of Parliament.  
189

 id., 1631. This argument was not new – in 1934 Sir John Latham (later Chief Justice) proposed that 

a High Court judge constitute an independent tribunal to try matters of this nature. 
190

 This was the first time that Parliament had imposed a sanction of imprisonment for breach of 

parliamentary privilege. The only other cases where a formal sanction had been imposed were in 1913 

(upon David McGrath MP, suspended from Parliament for one month) and 1920 (upon Hugh Mahon 

MP, expelled from Parliament) for utterances outside the House that were inappropriate and seditious 

respectively. 
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Immediately following their arrest, Browne and Fitzpatrick made application to the 

High Court for writs of habeas corpus.
191

 The principal argument raised by counsel 

for the applicants
192

 against the validity of the Speaker’s warrants concentrated on 

the High Court’s recent jurisprudence on the separation of judicial power. Counsel 

argued that in adjudicating upon the guilt of the applicants and in ordering their 

imprisonment, the Parliament was exercising a judicial function of government 

contrary to Chapter III of the Constitution.
193

  Counsel referred the Court to their 

decision in the Wheat case, where s 101 of the Constitution had received a 

construction denying the Inter-State Commission the exercise of judicial power 

because it fell outside Chapter III. There was no reason, counsel compellingly 

argued, why s 49 should not receive a similar construction. 

 

After three days of argument by the applicants, the Court delivered unanimous oral 

reasons dismissing the applications without even calling upon the respondents. The 

decision, delivered on behalf of the Court by Dixon CJ, was remarkably abrupt for 

such an unusual and undeniably important case. In regard to the applicants’ argument 

on the subject of the separation of powers the Court offered only two paragraphs in 

which they appealed (without specific reference) to the annals of history remarking 

that ‘there has been a tendency to regard [the privilege powers] as not strictly judicial 

but as belonging to the legislature’.
194

 However, in Doyle v Falconer
195

  the Privy 

Council had previously drawn a distinction between the legislative and judicial 

aspects of the contempt powers of Parliament. 

 
It is necessary to distinguish between a power to punish for contempt, which 

is a judicial power, and a power to remove any obstruction offered to the 

deliberations or proper actions of a legislative body during its sitting, which 

last is necessary for [Parliament’s] self-preservation. If a Member of a 

                                                 
191

Application was made by way of reference from the Supreme Court of the Australian Capital 

Territory after the granting of an order nisi to suspend action on the warrant, although as noted by the 

Chief Justice, the case was within the original jurisdiction of the High Court. 
192

 Though the applicants were each separately represented the arguments, being substantially similar, 

have been dealt with together for the sake of brevity.  
193

 (1955) 92 CLR 157, 160.  
194

 (1955) 92 CLR 157, 167. 
195

 (1866) Law Rep I PC 328. 
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Colonial House of Assembly is guilty of disorderly conduct in the House 

whilst sitting, he may be removed, or excluded for a time, or even expelled; 

but there is a great difference between such powers and the judicial power of 

inflicting a penal sentence for the offence. The right to remove for self-

security is one thing, the right to inflict punishment is another.
196

 

 

Using this delineation as a guide, Anne Twomey has argued that s 49 of the 

Australian Constitution should be read in the context of the High Court’s 

jurisprudence on the doctrine of the separation of powers and should be limited to 

the legislative aspects of the contempt power that support the functions of the 

House.
197

 But in answer to the proposition raised by counsel for Fitzpatrick and 

Browne that s 49 be afforded the same construction that s 101 was given in the 

Wheat case, the High Court said only that s 49 provided in unequivocal terms that 

the powers of the British House of Commons were bestowed upon the Australian 

House of Representatives and included in those powers was the power to try and 

punish for contempt of Parliament.
198

 ‘Our decision’, the Court said, ‘is based upon 

the ground that a general view of the Constitution and the separation of powers is not 

a sufficient reason for giving to [the words of s 49] which appear to us to be so clear, 

a restrictive or secondary meaning which they do not properly bear’.
199

  

 

Whatever the reasons behind the High Court’s judgment in this case, it is difficult to 

accept such feeble justification for the legislative use of a power which, in that it 

wholly concerns the conviction and imprisonment of individuals, could only ever be 

characterised as judicial.
200

 Indeed, the Court appeared to proceed upon the 

assumption that the power was judicial,
201

 as did many of the members of the House 

during debate over the punishment of Fitzpatrick and Browne.
202

 Perhaps, in the light 

                                                 
196

 id., 340. 
197

 See the very helpful discussion on this point in Twomey A, “Reconciling Parliament’s Contempt 

Powers with the Constitutional Separation of Powers” (1997) 8 Public Law Review 88, 91. 
198

 (1955) 92 CLR 157, 167. 
199

 ibid. 
200

 ibid. 
201

 id., 166–67. 
202

 See, eg, Commonwealth Parliamentary Debates, Hansard, House of Representatives (10 June 

1955) 1634 (Evatt); 1638 (Fraser); 1643 (Haylen); 1651 (Beazley); and 1658 (Gullett). 
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of the abrupt ex tempore judgment where the Court failed to adequately address the 

detailed and cogent argument put by counsel for the applicants, the case involved far 

greater issues than the High Court was prepared to acknowledge. The circumstances 

of the conviction of Fitzpatrick and Browne provide a classic example of the type of 

denial of due process and natural justice that is supposed to be impossible in a 

constitutional democracy.
203

 Certainly the separation of powers argument should not 

have been dismissed so readily. This doctrine—which the Court had relied upon to 

support a distinct and separate judicial power—was formulated primarily in response 

to the threat of government assuming supreme and unaccountable power of this kind. 

Moreover, other implied constitutional doctrines such as responsible government and 

federalism (and the latterly implied freedom of political communication)
204

 operate 

as prohibitions on express grants of legislative power. This prompts the question 

why, particularly in the face of its strong separation of powers jurisprudence (at least 

in respect of the separation of federal judicial power), the High Court felt compelled 

to defer to Parliament so readily and unanimously on this issue. 

 

Conclusion 

It was postulated at the beginning of this chapter that the introduction of the doctrine 

of the separation of powers into Australian constitutional jurisprudence can perhaps 

be attributed more to the reflections of a legal scholar than to any deliberate attempt 

by the High Court’s first bench. Nonetheless, it appears that the Court—with the 

particular guidance of Isaacs J—progressively seized upon the doctrine as a 

convenient means of providing a theoretical framework within which the nature and 

scope of the federal judicial power could be defined and by which the bodies and 

individuals legitimately able to exercise the federal judicial power could be 

determined.  

                                                 
203

 Fiona Wheeler points out that in exercising the power to commit Fitzpatrick and Browne to prison, 

Parliament also assumed the ‘role of ultimate arbiter of the limits of acceptable public criticism of 

members of Parliament and Parliament itself’: Wheeler FD, “The Separation of Federal Judicial 

Power: A Purposive Analysis”, PhD dissertation, Australian National University (February 1999). 

However, Wheeler omits to mention the history of the case which, in view of the ongoing feud 

between the impugned member Mr Morgan and the newspaper proprietor Mr Fitzpatrick, may put 

Parliament’s censorship in this instance, in a different light.  
204

 For a full discussion of the implied freedom of political communication see Chapter Four, below. 
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It was not long, however, before the inconvenience of the strict application of the 

doctrine of the separation of powers in the Australian context was realised. The 

difficulty principally stemmed from the doctrine’s incompatibility with the principle 

of parliamentary responsible government; a concept that, as Chapter One showed, 

was firmly entrenched in the Australian Constitution and was supported by the 

Founders as stemming from previous colonial practice. Further the well-established 

practice of Parliament delegating, at its own discretion, legislative power to the 

executive militated against the existence of a strict separation of powers in the 

Constitution. When confronted with this dilemma in Dignan’s case, the Court chose 

to manipulate the doctrine such that, by the end of the Court’s first half-century, the 

threefold separation of powers demanded by the doctrine was enforced by the High 

Court only in respect of the federal judicial power.  

 

The High Court’s erosion of the doctrine of the separation of powers in this regard 

was undoubtedly motivated by the Court’s realisation of the need to preserve—at 

least in circumstances where the judicial power was not unduly threatened
205

—the 

complex machinations of an expanding federal government. It was hinted earlier in 

this chapter (and will be developed further in Chapter Five) that Isaacs J’s success in 

attracting a majority of the Court to support a liberal reading of s 51 of the 

Constitution and to abandon certain doctrinal limitations in the federal context was 

largely responsible
206

 for the expansion of federal parliamentary power at the 

expense of the states. This not only denied the primary role of the High Court as 

intended by the Founders,
207

 but also, as Chapter Five will argue, resulted in a 

limited role for the High Court in the governmental process. The Court’s readiness to 

accommodate parliamentary practice and overlook the legislative incursion on the 

                                                 
205

 Compare, for example, the Court’s decision in The Communist Party case (discussed above) where 

the direct threat to the exercise of federal judicial power by executive decree caused the Court to 

move to protect its established power base. 
206

 Other factors assisting the expansion of central governmental power during the Court’s first half 

century were the two World Wars (when the federal Parliament’s defence power, in particular, was 

read very widely by the Court) and the subsequent periods of economic depression (when the 

wholesale delegation of legislative power to the executive was declared by the Court to be an 

acceptable diversion from the doctrine of the separation of powers in Australia). 
207

 That is, as guardian of the federal compact preserving the original division of powers between state 

and federal governments under the Constitution. 
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judicial power in the Fitzpatrick and Browne case is (particularly when seen in the 

context of the gradual expansion of federal legislative power) indicative of a Court 

that appeared to understand its role in the governmental process as one of support 

and deference to federal Parliament.  

 

Perhaps the clearest indication of this role perception can be found in the Court’s 

willingness to fundamentally undermine the doctrine of the separation of powers in 

order to validate Parliament’s delegation of legislative power to the executive; a 

move fraught with the potential of destabilising the very doctrine that the Court had 

chosen to explain and justify its role. In light of the difficulty experienced by the 

Court in practically and theoretically upholding the doctrine in the Australian context 

the question must be asked why the Court did not instead seek to more profitably 

rely upon the established principle of judicial independence to achieve the separation 

of federal judicial power? As earlier discussion of the Debates of the Federal 

Conventions revealed, the principle of judicial independence and the language of 

Chapter III of the Constitution were assumed by the Founders to provide sufficient 

protection for the federal judiciary. Certainly there is no case, of those discussed in 

this chapter, where the measures provided by the Founders would have left the 

judicial power vulnerable to non-legitimate incursion by the other arms of 

government. Indeed, it could be argued that the Court’s inconsistent, irreconcilable 

and unilateral application of the doctrine of the separation of powers is somewhat 

inexplicable in the circumstances. Nonetheless, it must be recognised that the Court’s 

employment of the doctrine of the separation of powers—however flawed—did have 

the effect of encouraging the appearance of a judiciary separate and distinct from the 

political arms of government. The following chapters will show that as the Court 

began to understand its role in the governmental process in broader terms, the 

appearance of a non-political judiciary (cultivated by High Court benches during the 

period discussed in this chapter) became vital to ensuring that the legitimacy of the 

Court’s self-defined role in the governmental process remained unquestioned.  

 





3 

Boilermakers and Beyond 
Protecting the governmental role of the High Court  

__________________________________ 

  

The administration of specialised areas of federal law consequent upon the expansion 

of federal parliamentary power discussed in Chapter Two, prompted the 

establishment of federal courts with confined jurisdiction (such as the 

Commonwealth Court of Conciliation and Arbitration) as well as expert tribunals, 

boards and commissions. These bodies typically exercised a combination of powers 

and were not necessarily confined by the normal rules of evidence observed by 

courts. In 1952 the gradual encroachment of these specialist tribunals upon the 

judicial domain had became evident to the High Court with three justices hinting 

that, even following changes to take account of the Court’s decision in Alexander’s 

case, the Arbitration Court might still be subject to a charge of invalid exercise of 

judicial power.
1
 

 

The occasion for judicial consideration of this question arose in the 1956 case The 

Queen v Kirby and Others; ex parte Boilermakers’ Society of Australia (“the 

Boilermakers’ case”).
2
 In his 1961 essay “Interpretation of the Constitution”,

3
 former 

Chief Justice Sir John Latham observed that the High Court had examined the nature 

of the judicial power in two categories of cases: 

 

One category can be taken as including the cases up to the Boilermakers’ case 

in which the Privy Council affirmed the majority opinion of the High Court 

                                                 
1
 R v Foster; ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 CLR 138, 155 

(per Dixon, Fullagar and Kitto JJ). 
2
(1956) 94 CLR 254. 

3
 Latham JG, “Interpretation of the Constitution” in Else-Mitchell R (ed) Essays on the Australian 

Constitution (2
nd

 ed., 1961) 1. 



Protecting the Governmental Role of the High Court      84 

 

 

 

 

that judicial and non-judicial power and functions cannot be vested in the one 

tribunal; the other category includes cases decided since the Boilermakers’ 

case.
4
 

 

As will be clear from this passage, the High Court’s decision in the Boilermakers’ 

case signified a fundamental shift in the Court’s interpretation of the nature and 

scope of the judicial power under the Australian Constitution. This chapter therefore 

begins with a detailed, contextualised analysis of the Boilermakers’ case before 

exploring the consequences of this decision upon the Court’s separation of powers 

jurisprudence. The case law discussed in this chapter—which spans the period 1956 

to 1990—shows the Court’s primary concern in application of the doctrine of the 

separation of powers to be the protection of the judicial power from exercise by the 

executive, legislative and increasingly dominant administrative spheres of 

government. As will be developed further in Chapter Five, this new imperative 

introduced a different judicial perception of the Court’s role in the governmental 

process than that shown in the decisions of the Court’s first half-century. 

 

(1) Protecting the Exercise of Judicial Power: The Boilermakers’ 

Case 

The Boilermakers' case came about as a result of a writ of prohibition issued upon 

application by the Boilermakers’ Society and directed to the incumbent judges of the 

Arbitration Court and to the Metal Trades Employers’ Association. The writ called 

upon the respondents to show cause as to why they should not be prohibited from 

acting upon certain orders made by the Arbitration Court. The orders in question 

imposed a fine upon the Boilermakers’ Society for contempt of an order of the 

Arbitration Court requiring the lifting of union bans on work at Morts Dock in 

Sydney.
5
 The Society was also ordered to pay the costs of the legal proceedings. The 

                                                 
4
 id., 41–42. 

5
The original order was addressed to boilermakers who had previously put a ban on their doing work 

usually done by ironworkers in the midst of an ironworkers’ strike. Though the Boilermakers’ Society 

had communicated the original order of the Commonwealth Court of Conciliation and Arbitration to 

its members, it was found to be in contempt of court for not controlling its members and ensuring that 



Protecting the Governmental Role of the High Court      85 

 

 

 

 

order for contempt was made in reliance on s 29A of the Conciliation and 

Arbitration Act 1904–1952 (Cth) which provided that the Arbitration Court had 

powers equal to the High Court in respect of punishing for contempt. The 

Boilermakers’ Society challenged the jurisdiction of the Arbitration Court to make 

the order, arguing that a contempt order could only be made in the exercise of the 

judicial power of the Commonwealth and that the Constitution does not authorise the 

legislature to establish a tribunal which attaches the judicial power as ancillary to its 

primary function of industrial arbitration. In the context of the Court’s previous 

jurisprudence on the federal judicial power, this argument asserted that the admixture 

of a judicial function with a non-judicial function was constitutionally invalid 

because it breached the doctrine of the separation of powers that the Court had found 

to be evident in the structure and text of the Constitution. Before embarking on the 

detailed review that this case requires, it is necessary to briefly outline the history of 

the Arbitration Court and its enabling legislation.
6
 

 

(a) The Commonwealth Court of Conciliation and Arbitration: A Legislative 

History 

The Commonwealth Court of Conciliation and Arbitration (“the Arbitration Court”) 

was established by an Act of the federal Parliament in 1904.
7
 At the time of its 

inception, its bench consisted of a President and Deputy President drawn from the 

bench of the High Court.
8
 Neither the President nor his Deputy received 

remuneration for their services to the Arbitration Court and were appointed for a 

                                                                                                                                          
they obeyed the order. See “Arbitration Court Cannot Fine: Constitution Contravened”, The Age, 3 

March 1956, 3. 
6
 For further reading on the legislative history of and operation of the Commonwealth Court of 

Conciliation and Arbitration from the time of its establishment to 1956, see the extremely helpful 

parliamentary paper presented on 8 May 1956 by Minister for Labour and National Service, Mr 

Harold Holt: Holt HE, A Note on Some Aspects of Conciliation and Arbitration in the Commonwealth, 

Commonwealth of Australia, Parliamentary Papers, Session 1956–1957, Vol III, 1003. It is interesting 

to note that there had been six unsuccessful referenda on the subject of the conciliation and arbitration 

power outlined in s 51(xxxv) of the Australian Constitution and 29 amendments to the Act at the time 

the Boilermakers’ case was heard. Most of these amendments and referenda were sought in response 

to decisions by the High Court limiting the application of the arbitration power and challenging the 

constitution of bodies set up to exercise that power. 
7
 Conciliation and Arbitration Act 1904 (Cth). The Court began operating in 1905. 

8
 id., s 12. Customarily, appointments to the Arbitration Court were drawn from the most recent 

appointments to the High Court. 
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limited term of seven years. In 1918 a majority of the High Court in Alexander’s 

case
9
 held that the Arbitration Court was prohibited from exercising the judicial 

power of the Commonwealth as it was not properly constituted under Chapter III of 

the Australian Constitution. This was held to be so because s 72 of the Constitution 

required judges of federal courts to have life tenure and receive a salary fixed by 

Parliament. In consequence of this decision the award enforcement provisions that 

utilised judicial power were excised from the Act; however, the arbitration 

provisions remained valid and the Arbitration Court continued to operate for a 

further eight years exercising arbitral power alone.  

 

During this period, the Arbitration Court existed as a court in name only – its awards 

and orders being enforced mainly by state courts of summary jurisdiction.
10

 As a 

result of their unfamiliarity with industrial matters, varying interpretations of awards 

were made by state courts causing the enforcement of awards and imposition of 

penalties to differ across the country. It became apparent that significant 

amendments to the Act were required to resolve these problems and to reinstate the 

judicial power of the Arbitration Court.
11

 The Conciliation and Arbitration Act 1926 

(Cth) repealed the offending sections of the principal Act and inserted provisions to 

provide for the substitution of the President and deputies with a Chief Judge and two 

puisne judges to be drawn from legal practice and appointed with life tenure by the 

Governor-General in Council.
12

 The 1926 Act further provided for fixed 

remuneration and determined the appropriate method for removal of judges in 

conformity with Chapter III of the Constitution. More importantly, the Act provided 

the Arbitration Court with the means to enforce punishments for any contravention 

of the Act or for breaches of awards made under the Act.
13

 The measures taken in the 

                                                 
9
The Waterside Workers’ Federation of Australia v JW Alexander Ltd (1918) 25 CLR 434. 

10
Penalties imposed under s 38(d) of the principal Act of 1904 were already able to be enforced by a 

court of summary jurisdiction see: s 44(1). Enforcement of awards under s 48 was transferred by an 

amending Act (No. 39 of 1918) to a District, County or Local Court of the relevant state. Act No. 31 

of 1920 later extended s 48 to include the High Court. 
11

Commonwealth Parliamentary Debates, Hansard, House of Representatives (21 May 1926) 2234. 
12

 See ss 12, 13 and 14 of the principal Act of 1904 as amended by Act No 22 of 1926. 
13

Amending s 48 of the principal Act of 1904. The amending Act (No 22 of 1926) simply added the 

Commonwealth Court of Conciliation and Arbitration to the list of courts already provided for in that 

section.  
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1926 amendments were intended to be temporary and were to provide for the period 

between 30 June 1926—the expiry of the current members’ terms of office—and the 

outcome of a proposed constitutional referendum on the subject.
14

 That referendum 

sought, among other things, to extend the existing conciliation and arbitration power 

under s 51(xxv) of the Constitution by deleting the requirement that disputes be of an 

interstate character. The proposals contained in the referendum were defeated by a 

substantial overall adverse majority on 4 September 1926.
15

  

 

Following the rejection of the 1926 referendum, no further amendments were made 

to the Act until 1930. The Conciliation and Arbitration Act 1930 (Cth) sought to 

effect a division between the arbitral and judicial functions of the Arbitration Court 

by providing for the appointment of conciliation commissioners to exercise the 

primary arbitral functions.
16

 In 1947 the jurisdiction of the conciliation 

commissioners was enlarged considerably and the Arbitration Court was designated 

a Superior Court of Record, allowing it to punish for contempt.
17

 The amendments 

provided for commissioners working independently of the Arbitration Court to 

exercise arbitration and conciliation functions in all areas except for matters of 

standard hours, basic wage and annual leave, which were reserved to the Court. The 

1947 Act also extended the conciliation commissioners greater security of tenure by 

providing for an increased term to expire upon their attaining the age of 65 years. 

Though the arbitral functions of the Arbitration Court were somewhat diminished by 

the appointment of the commissioners, the judicial functions were extended by the 

conferral of appellate jurisdiction in respect of a judgment or order of any court 

arising under the Act; notably, including a judgment of a single justice of the High 

                                                 
14

Commonwealth Parliamentary Debates, Hansard, House of Representatives (21 May 1926) 2232. 
15

Sawer G, Australian Federal Politics and Law 1901–1929 (1956) 280–81. This was not the first 

attempt made by government to extend the conciliation and arbitration power contained in the 

Constitution. It had been preceded by two earlier referendums, the first in 1911 and the second in 

1913. Each referendum sought to extend Commonwealth power to assume jurisdiction over all areas 

of employment within the nation at the expense of the powers held by the states. Both were 

unsuccessful. Sawer, id., 98–99. 
16

 See Act No 43 of 1930. 
17

 Conciliation and Arbitration Act 1947 (Cth). 
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Court.
18

 As a result of later amendments, most particularly the amendments of 1952 

which preceded the Boilermakers’ case, the arbitral functions of the Arbitration 

Court were increased such that it then stood, in the words of Williams J, as the 

‘ultimate arbiter in all industrial disputes’.
19

  

 

(b) The High Court Decision in Boilermakers  

It was this primacy of arbitral over judicial function that the prosecutor union 

challenged in the Boilermakers’ case.  The question posed for determination by the 

High Court was whether a body, which has been established by the legislature for 

primarily non-judicial purposes, could also be invested with part of the judicial 

power of the Commonwealth.
20

 It was argued that the combination of arbitral and 

judicial powers conferred on the Arbitration Court by the Conciliation and 

Arbitration Act 1904–1952 (Cth) was unconstitutional because it breached the 

doctrine of the separation of powers.
21

 The distinction between the two powers is 

important. The arbitral power, most particularly when exercised in the establishment 

of industrial awards, is quasi-legislative in character; that is, it creates new rights and 

duties. On the other hand, the judicial power is exercised to enforce such rights and 

duties.
22

 It was this combination of functions and powers in the one body that 

represented ‘the very vice which the separation of powers was designed to avoid’.
23

 

The prosecutor relied on the cases discussed in the preceding chapter to establish this 

point, placing particular emphasis upon the decisions in Re Judiciary Act
24

 and 

Lowenstein’s case,
25

 which supported the proposition that the conferral of a non-

                                                 
18

 According to RM Eggleston (who argued the case for the prosecutor union in Boilermakers) there 

was only one such appeal, which was dropped following an order nisi for prohibition made by the 

High Court itself. See Eggleston RM, “Industrial Relations” in Else-Mitchell (ed.), Essays on the 

Australian Constitution (2
nd 

ed., 1961) 221, 243. 
19

 The Queen v Kirby and Others; ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254, 

305.  
20

 id., 256. 
21

 That is, the conferral of arbitral power allowed the Arbitration Court to set the award whilst the 

conferral of judicial power enabled the same court to enforce it. id., 256–67. 
22

 Notably, this distinction was made by Isaacs and Rich JJ in Alexander’s case (1918) 25 CLR 434, 

464–65. Though the case did not turn on this point, the Court’s opinion as to the inconsistency of the 

two powers being exercised by the one body was made clear. 
23

 (1956) 94 CLR 254, 258 (per RM Eggleston QC in argument for the prosecutor union). 
24

 (1921) 29 CLR 257.  
25

 (1938) 59 CLR 556.  
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judicial power upon a Chapter III court—where such power is not merely ancillary to 

the judicial power—is unconstitutional.  

 

Counsel for the respondent judges of the Arbitration Court argued against the 

existence of a strict doctrine of the separation of powers in the Australian 

Constitution, adopting instead the view that any understanding of the doctrine in the 

Australian context must be flexible to accommodate the reality of responsible 

government.
26

 The respondent also relied on the High Court’s previous decisions but 

claimed that none denied an admixture of powers; rather, it submitted that the 

decision in Lowenstein’s case (which upheld the admixture of judicial and executive 

functions performed by the Federal Court of Bankruptcy) had declared that there was 

no impediment to the conferral of non-judicial powers upon a Chapter III court.
27

  It 

was further argued that the intention of the legislature—evidenced most particularly 

in the 1926 amendments to the principal Act—was that the Arbitration Court be 

constituted as a Chapter III court with vested powers and functions that were not 

ancillary, one to the other, but complementary.
28

   

 

(i) The majority judgment 

In comparison with other cases dealing with the scope and nature of judicial power 

that preceded it, the Boilermakers’ case was decided by a slim majority of four to 

three.
29

 The resultant decision, which has become known as “the Boilermakers’ 

doctrine”, revealed a two-tiered approach to the valid constitutional investment and 

exercise of Commonwealth judicial power. In respect of the first limb of the 

doctrine, the Court was unanimous in confirming the view taken in previous cases: 

that the judicial power of the Commonwealth may only be conferred by Parliament 

upon a court properly constituted under Chapter III of the Constitution.
30

 The second 

limb of the Boilermakers’ doctrine, as determined by the majority, held that even 

                                                 
26

 (1956) 94 CLR 254, 259. 
27

 id., 261 Though the decision in Lowenstein’s case was taken under the incidental power contained 

in s 51 (xxxix) of the Constitution. 
28

 id., 262–63. 
29

 Dixon CJ, McTiernan, Fullagar and Kitto JJ, with Williams, Webb and Taylor JJ dissenting. 
30

 (1956) 94 CLR 254, 270 (per Dixon CJ, McTiernan, Fullagar and Kitto JJ); 302 (per Williams J); 

321 (per Webb J); 332 (per Taylor J). 



Protecting the Governmental Role of the High Court      90 

 

 

 

 

where a court meets the requirements of s 72 of the Constitution, ‘Chapter III does 

not allow a combination of judicial power with functions which are not ancillary or 

incidental to its exercise but are foreign to it’.
31

 

 

As with the cases discussed in the previous chapter, the majority in Boilermakers 

proceeded upon the difficult path of attempting to define the nature of the judicial 

power, particularly in relation to the arbitral power the subject of this case. The 

majority relied upon the Court’s earlier decision in Alexander’s case as deciding 

‘once and for all...that the function of an industrial arbitrator is completely outside 

the realm of judicial power and is of a different order’.
32

  Quoting from the joint 

reasons for judgment of Isaacs and Rich JJ in that case, they said: 

 
The two functions therefore are quite distinct. The arbitral function is 

ancillary to the legislative function, and provides the factum upon which the 

law operates to create the right or duty. The judicial function is an entirely 

separate branch, and first ascertains whether the alleged right or duty exists in 

law, and, if it binds it, then proceeds if necessary to enforce the law. Not only 

are they different powers but they spring from different sources in the 

Constitution. The arbitral power arises under sec. 51 (xxxv); the judicial 

power under sec. 71.
33

 

 

However, Griffith CJ, another member of the majority in Alexander’s case, did not 

accept that the terms “arbitral” and “judicial” power were mutually exclusive;
34

 

whilst Barton and Powers JJ considered that the arbitral functions of the Arbitration 

Court were a part of the judicial power of the Commonwealth.
35

 

 

                                                 
31

 id., 296. 
32

 (1956) 94 CLR 254, 281. 
33

 ibid., quoting The Waterside Workers’ Federation of Australia v JW Alexander Ltd (1918) 25 CLR 

434, 464–65 (per Isaacs and Rich JJ). 
34

 ‘The epithet “arbitral” which is used as if its use were on some points conclusive, is not a term of 

art. As used in the English language it merely expresses the idea of an authoritative decision between 

adverse parties... Such a decision is necessarily given on every occasion of the exercise of the judicial 

power’: (1918) 25 CLR 434, 446 (per Griffith CJ). 
35

 id., 456 (per Barton J); and also 479 (per Powers J). 
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Even if one were to ignore the fact that Isaacs and Rich JJ were in a clear minority 

on this point, it cannot be said that Alexander’s case authoritatively decided the 

question of the proper characterisation of arbitral power. Although the attachment of 

the judicial power to the Arbitration Court was invalidated in Alexander, it was done 

on the basis that the Court was not constituted validly under Chapter III of the 

Constitution – the High Court finding it unnecessary to decide the question whether 

the admixture of arbitral and judicial power was invalid. Thus the statement by 

Isaacs and Rich JJ relied upon by the majority in Boilermakers to support this 

position may at best be regarded as mere obiter dicta.  

 

Given the difficulty (shared by past benches) of definitively characterising the nature 

of the judicial power and the fact that other federal courts, including the High Court, 

exercised certain administrative or executive powers in their day-to-day work,
36

 the 

majority was required to formulate a rule which would allow them to validly exercise 

these powers and functions whilst simultaneously preserving the supremacy of the 

judicial power. To reconcile these seemingly inconsistent objectives, the majority 

devised the second limb of the Boilermakers’ doctrine which held that where an 

otherwise validly created Chapter III court exercises the judicial power as incidental 

to its dominant purpose, the investment of judicial power is invalid. Because the 

dominant function of the Arbitration Court was arbitral, the judicial power only 

being called upon to enforce orders, this reasoning necessarily rendered its claim on 

the judicial power invalid.
37

 

 

The majority provided two main reasons for their conclusion in respect of the second 

limb of the Boilermakers’ doctrine. The first concerned an exclusive non-contextual 

                                                 
36

 Some examples of non-judicial functions imposed upon federal courts are provided by Williams J 

in his dissenting judgment in Boilermakers (1956) 94 CLR 254, 308–309. For instance, the Federal 

Court of Bankruptcy exercised predominantly administrative functions under the Bankruptcy Act 

1924–1954 (Cth) and the High Court exercised administrative duties imposed upon it by the Trade 

Marks Act 1905–1948 (Cth) and the Patents Act 1952 (Cth). 
37

 Although it has been noted that, if characterisation of a power depends upon the manner of exercise 

of that power then arbitral power demonstrates a close affinity to the judicial power. Thomson DC, 

“The Separation of Powers Doctrine in the Commonwealth Constitution: The Boilermakers’ Case” 

(1958) 2 Sydney Law Review 480, 492. This was also a point raised by Williams J in his dissent, 

discussed below. 
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reading of the text of Chapter III of the Constitution. The majority relied on the 

preciseness of the text in its specification of the manner and exercise of the judicial 

power to support the view that the Constitution was exhaustive in its dealing with the 

powers of the federal judiciary.  

 
It would seem a matter of course to treat the affirmative provisions stating the 

character and judicial powers of the federal judicature as exhaustive... It 

hardly seems a reasonable hypothesis that in respect of the very kind of power 

that the judicature was designed to exercise its functions were carefully 

limited but as to the exercise of functions foreign to the character and purpose 

of the judicature it was meant to leave the matter at large.
38

 

 

The decision in Re Judiciary Act was also discussed, the majority finding its 

conclusion that Parliament had invalidly attempted to confer a judicial power upon 

the Court which fell outside Chapter III, as ‘unfortunate’.
39

 ‘The true contrast in 

federal powers’, stated the majority, ‘is not between judicial power within Chapter 

III and judicial power lying outside Chapter III. That is tenuous and unreal. It is 

between judicial power within Chapter III and other powers’.
40

  

 

The second and most unsatisfactory ground upon which the majority’s conclusion 

rested was one of principle: the doctrine of the separation of powers. The majority 

held that the separation of powers was evident in the Constitution by ‘logical 

inference’ from its structure; a conclusion that the majority considered would be 

evident even to a reader who had no acquaintance with the doctrine’s underlying 

philosophy.
41

 In accepting the existence of the doctrine of the separation of powers, 

the majority found it necessary to deal with the fundamental inconsistency of 

combining the doctrine with the British system of parliamentary government, 

specifically its central feature of an executive responsible to the legislature.
42

 It will 

be remembered from the previous chapter that Dixon J (as he then was) struggled 

                                                 
38

 (1956) 94 CLR 254, 272. 
39

 id., 273–74. 
40

 id., 274–75. 
41

 id., 275. 
42
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Protecting the Governmental Role of the High Court      93 

 

 

 

 

with this dilemma in Dignan’s case where the question of the validity of delegated 

legislation was in issue. There he reasoned that, although the inconsistency in the 

Court’s application of the doctrine of the separation of powers to Chapters I, II and 

III of the Constitution was ‘unsatisfactory’,
43

 any anomalies may be vaguely ascribed 

to ‘the history and usages of British legislation and the theories of English law’.
44

 

However, the majority in Boilermakers, led by Dixon CJ, declined to explain how a 

theory of separation of governmental functions and powers
45

 could practically co-

exist with an inextricably linked executive and legislature. Instead they merely stated 

that the fact that Australia had parliamentary government meant that a more flexible 

version of the doctrine of the separation of powers than that existing in the United 

States had been adopted in Australia.
46

 The majority appeared unconcerned that their 

conception of this ‘flexible’ version of the separation of powers—which applied only 

in respect of the judicature and the judicial power—was so far removed from the 

traditional understanding of the doctrine as to be unrecognisable. Moreover, they 

failed to acknowledge the irony of having expressly drawn this singular conception 

of the separation of powers from a constitutional framework that requires—in ss 1, 

61 and 71—an interpretation that demands a tripartite separation of governmental 

powers. 

 

Though acknowledging the important differences between the American and 

Australian conceptions of the doctrine of the separation of powers, the majority 

nevertheless sought to rely on American case law to support the proposition that the 

incidental or ancillary use of non-judicial power was an exception to the prohibition 

upon any admixture of power.
47

 This interpretation, the majority said, explained the 

                                                 
43

 Dignan’s case (1931) 46 CLR 73, 101. 
44

 id., 102. 
45

 The majority characterised the doctrine of the separation of powers as a theory pertaining to both 

functionaries and powers. ‘The Constitution of the Commonwealth is based upon a separation of the 

functions of government, and the powers which it confers are divided into three classes – legislative, 

executive and judicial’: (1956) 94 CLR 254, 273. 
46

 id., 275. 
47

 id., 278–79. As regards the relationship between American and Australian decisions on separation 

of powers the American Chief Justice Earl Warren is recorded as saying that he could find only one 

‘intimate association’ between the decision in Boilermakers and the constitutional decisions of the 

Supreme Court of the United States; that the Court, in its decision, was so closely divided. See See 
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constitutional validity of subordinate legislation. It is difficult, though, to compare a 

delegation of legislative power by the legislature to the executive with the majority’s 

innocuous examples of the judicial use of administrative power in the ordinary 

course of dispensing with court actions. It is precisely this kind of wholesale 

delegation of power that the majority declared to be constitutionally invalid in 

Boilermakers. Thus, in their attempt to justify the doctrinal adherence of delegated 

legislation to the principle of the separation of powers the majority deny the very 

reasoning they proffer for the support of the separation of judicial power. 

 

(ii) The dissenting judgments 

In his lengthy and measured dissent in Boilermakers, Williams J rejected from the 

outset the prosecutor’s proposition that the existence of the separation of powers is a 

limiting factor upon the judicial exercise of non-judicial power.
48

 Recognising that 

the doctrine of the separation of powers had ‘led to grave difficulties in the United 

States’ he declared that it should be applied ‘with great circumspection to the 

Australian Constitution’.
49

 

 
In English constitutional history the doctrine means little more than that 

effective government requires that there should be a Parliament elected by the 

people to make the laws, an executive responsible to Parliament to execute 

them, and an independent judiciary to interpret and enforce them. It requires 

that in a broad sense the legislative, executive and judicial functions should be 

kept separate and distinct.
50

 

 

It is evident from this passage that Williams J accepted in a ‘broad sense’
51

 the 

functional demarcation between the three governmental powers. However he clearly 

accepted this only as a matter of principle and refused to attach any historical 

significance to it. Interestingly, it is the acceptance of this flexible notion of 

                                                                                                                                          
Sawer G, “The Separation of Powers in Australian Federalism” (1961) 35 Australian Law Journal 

177. 
48

 (1956) 94 CLR 254, 300–301. 
49

 id., 301. 
50

 ibid. 
51
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separation of powers that Williams J believed to be inconsistent with any insistence 

upon a rigid separation in respect of the judicial power.  

 

Not content to simply dissent on that basis, Williams J then embarked upon a 

vigorous critique of the majority’s joint judgment. Addressing the argument that the 

textual structure of the Constitution requires a strict separation of judicial power 

proceeding from the implication of the doctrine of the separation of powers, 

Williams J questioned how the Constitution could have otherwise been ‘conveniently 

framed…when its purpose was to create a new statutory political entity’.
52

 The 

proposition that the structural separation of powers in the Constitution was merely a 

convenient arrangement was dismissed by the majority.
53

 Yet, as JM Finnis points 

out, the memoirs of Sir Robert Garran (Secretary to the Final Constitutional Drafting 

Committee) reveal that the structure was indeed merely ‘a draftsman’s neat 

arrangement, without any hint of further significance’.
54

 This is supported, as 

Williams J noted, by the fact of responsible government expressed in ss 62 and 64 of 

the Constitution which obligate the Governor-General to appoint members of 

Parliament to administer departments of state, thereby appointing them members of 

the Federal Executive Council.
55

 

 

Though he accepted the long-established proposition contained in the first limb of 

the majority’s Boilermakers’ doctrine—that federal judicial power cannot be 

exercised by a body other than a properly constituted Chapter III court—Williams J 

disputed the second limb conclusion that such a court could not exercise any other 

power. Like the majority, Williams J deferred to the text of the Constitution but 

pointed out that neither Chapter III nor the Constitution when read as a whole 

contained any express provisions or indicated any prohibition to this effect.
56

 On the 

contrary, he observed, the mixture of judicial and non-judicial powers was a pre-

                                                 
52

 id., 302.  
53

 id., 275. 
54

 Finnis JM, “Separation of Powers in the Australian Constitution” (1968) 3 Adelaide Law Review 

159, 161. 
55

 (1956) 94 CLR 254, 302. 
56

 id., 306–307. 
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requisite for the convenient and effective exercise of Parliament’s legislative powers 

in respect of bankruptcy, matrimonial causes and copyright as well as the 

conciliation and arbitration power impugned in Boilermakers.
57

   

 

The implication of a ‘vague’ concept of separation of powers into the Australian 

Constitution does nothing to deny the merit of this argument. Indeed the majority’s 

manipulation of the doctrine is designed to overcome another constitutional 

inference that is intended to enhance the effective and convenient exercise of 

legislative power: the delegation of legislative power to the executive. Further, the 

fact of responsible government, which indisputably underpins the Australian 

Constitution, adds to the persuasiveness of Williams J’s reasoning.  

 

Perhaps the most enduring argument raised in Williams J’s dissent is that arbitral 

proceedings should be conducted with fairness and impartiality – qualities that are 

proper to the role of a judge.
58

 Here, Williams J appeals to a notion of justice which 

arguably sits above any constitutional impediment. The proper question for 

Parliament in imposing non-judicial functions upon a Chapter III court (and 

presumably for the High Court in reviewing the exercise of such a function) is 

whether the function is capable of being performed ‘consistently with the judicial 

process’.
59

 This test of incompatibility with the judicial process has found significant 

favour with recent High Court benches that have no doubt felt considerably 

constrained by the majority decision in Boilermakers.
60

  

 

                                                 
57

 id., 307. This argument is extended by examples of the admixture of powers exercised by the 

Bankruptcy Court and the Family Court (at 308–309). 
58

 id., 317. 
59

 id., 315. 
60

 See for instance Hilton v Wells and Others (1985) 58 ALR 245 (discussed later in this chapter) 

where the qualities of the judicial mind were used in support of the application of the persona 

designata principle as a legitimate exception to the rule in Boilermakers. The ‘incompatibility test’ 

was also applied in the later cases of Grollo v Palmer (1995) 184 CLR 348 and Wilson v Minister for 

Aboriginal and Torres Strait Islander Affairs (1996) 70 ALJR 743 (discussed at length in the 

following chapter). See also Mason AF, “Judicial Review: A View from Constitutional and Other 

Perspectives” (2000) 28 (2) Federal Law Review 331 where the former Chief Justice writes that the 

‘incompatibility test favoured by Williams J [in Boilermakers] has much to commend it’ (at 339).  
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In his somewhat shorter dissenting judgment, Webb J found no constitutional 

prohibition of the mixture of arbitral and judicial powers exercised by the Arbitration 

Court. His reasons for so finding lack the clarity of Williams J’s judgment, there 

being no detailed investigation into the nature of the judicial power in comparison 

with the arbitral power. Whilst Williams J found that the arbitral process is one of a 

‘quasi-judicial administrative character’
61

 and that the arbitral function in the 

creation of an award is a separate process from the judicial function that enforces the 

award,
62

 Webb J merely agreed with the respondent’s submissions declaring that the 

powers are ‘complementary’.
63

 His response to the argument mounted by the 

prosecutor union based on the doctrine of the separation of powers, though more 

detailed, is equally unimpressive. He placed great reliance upon a series of Privy 

Council judgments, many decided in the 19
th

 century, which deferred to the 

conclusiveness of the text of a written constitution where such text is explicit.
64

 From 

the last of these, directed at the Canadian Constitution, Webb J extracted the rule—

contrary to the majority’s view—that where a Constitution says nothing as to the 

conferral of power it should not be presumed that the power is withheld but that it is 

‘bestowed unless it is clearly repugnant to the sense of the text’.
65

 The application of 

this reasoning to the Australian Constitution would result in a twofold negation of 

the prosecution argument. Firstly, it militates against any rigid application of the 

doctrine of the separation of powers since it is not a principle explicitly mentioned in 

the text. And secondly, given that Chapter III holds no express prohibition of the 

exercise of a non-judicial power by a Chapter III court, then that court may hold such 

power unless the exercise of the power is clearly repugnant to the nature of the 

judicial power. The question whether the arbitral power in the present case is 

repugnant to the judicial power is left largely unanswered, Webb J again stating only 

                                                 
61

 (1956) 94 CLR 254, 306. 
62

 id., 317. 
63

 id., 320. 
64

 id., 326. 
65

 id., 329. The particular Privy Council statement referred to by Webb J is found in the decision of 

Attorney-General for Ontario v Attorney-General for Canada [1912] AC 571, 583–84. 
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his conclusion that Chapter III permits the combination of arbitral and judicial 

powers exercised by the Arbitration Court.
66

 

 

The concluding passages of Webb J’s dissent appear to be directed to Parliament and 

suggest a means to avoid the constraints and inconvenience of the majority decision 

in Boilermakers. The solution suggested was to invest the arbitral powers of the 

Arbitration Court in the judges as individuals, or in other words, as “persona 

designata”.
67

 There are many examples in Australian judicial history where powers, 

not forming part of the official duties of office, have been conferred upon judges in 

this way. However, the use of members of the judiciary for such adjunct purposes 

has been widely criticised for, amongst other things, breach of the doctrine of the 

separation of powers. The consequences of such deployment of serving judicial 

officers are discussed in detail in the following chapter.  

 

The final dissenting judgment in Boilermakers was authored by Taylor J who 

understood the application of the doctrine of the separation of powers to be largely 

dependent upon ‘the extent to which the legislative, executive and judicial functions 

are capable of precise definition and identification’.
68

 Like Williams J, he noted that 

the exercise of non-judicial power by a federal court was not unusual and gave 

examples of instances where the High Court and other federal courts were vested 

with powers of an investigative and administrative character.
69

 On the constitutional 

validity of power so vested, Taylor J remarked: 

 
[W]hilst I see in Chap. III of the Constitution an exhaustive declaration of the 

judicial power with which Federal courts may be invested, I see nothing to 

prohibit Parliament absolutely from conferring other powers or imposing 

other duties upon them under s. 51.
70

 

 

                                                 
66

 id., 328–29. 
67

 id., 329–30. 
68

 id., 333. 
69

 id., 334–35. 
70

 id., 340. 
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Whilst accepting that functions having a legislative or executive character could not 

be so invested (unless strictly incidental to the judicial function), Taylor J denied that 

this reasoning would extend to prohibit an admixture of judicial and arbitral power. 

Arbitral functions, he reasoned, are not legislative or executive in character and 

therefore not subject to prohibition based on the doctrine of the separation of 

powers.
71

 Essentially therefore, Taylor J concurred with the second limb of the 

doctrine asserted by the majority; it was merely the majority’s characterisation of 

arbitral functions as “quasi-legislative” with which he disagreed.  

 

(c) The Aftermath of Boilermakers  

(i) The political reaction 

The far-reaching implications of the High Court’s decision in the Boilermakers’ case 

became immediately apparent. Within one day of the Court declaring the judicial 

power of the Arbitration Court invalid, the Queensland Trades and Labour Council 

demanded the refund of thousands of pounds in fines imposed by the Court upon its 

members.
72

 There were also calls for compensation for union members who had been 

jailed under the Conciliation and Arbitration Act.
73

 Certainly the decision caused a 

great deal of uncertainty and inconvenience, not only for Parliament but also for the 

Arbitration Court and other tribunals exercising a mixture of judicial and non-

judicial powers; however, there was little criticism of the judgment in the press 

reports that immediately followed. Despite the questionable reasoning and the fact 

that it was the decision of only a bare majority (unusual for constitutional cases at 

that time), the only adverse comment to be found was an observation by The 

Canberra Times that the High Court had ‘always been jealous of its constitutional 

position in the exercise of judicial power’.
74
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The lack of media criticism was probably due to the perceived opportunity, created 

by the decision, to reform the arbitration system.
75

 Problems with the system, 

including long delays in hearings and decisions and over-formalised procedures, had 

become acute in the years preceding the decision. There was a reported tendency on 

behalf of government, employers and unions to ignore the rulings of the Arbitration 

Court and the incidence of strikes on the waterfront had been steadily increasing.
76

 

Clearly the 1947 reforms aimed at streamlining the system had failed. 

 

Though the Government had expressed its intention to challenge the decision in the 

Boilermakers’ case by appeal to the Privy Council, it nevertheless moved to amend 

the Conciliation and Arbitration Act in accordance with the majority judgment. The 

Minister for Labour and National Service, Mr Harold Holt, outlined the intended 

review of the Act in his second reading speech to Parliament on 10 May 1956.
77

 Holt 

proposed that the Arbitration Court be divided into two distinct bodies: a 

Commonwealth Industrial Court to exercise the judicial powers; and a 

Commonwealth Conciliation and Arbitration Commission to exercise the arbitral 

powers. This would both answer the finding of constitutional invalidity made by the 

High Court and, by the establishment of a non-judicial commission, ensure that 

arbitration proceedings under the Act were less formal and litigious.
78

 The 

amendments were heavily contested by the opposition both for their superficiality 

and for failing to substantially overhaul the arbitration system.
79

 

 

The potential ramifications of the decision in Boilermakers extended, of course, far 

beyond the operation of the Arbitration Court. As each of the dissentients to the 

decision pointed out, there were many other examples of bodies exercising a 

potentially unconstitutional mix of judicial and non-judicial powers. For this reason, 
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 Indeed criticisms of the arbitration system and the need for reform formed the basis of most media 
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the Government pressed on with its appeal to the Privy Council despite strong calls 

from the opposition to abandon it and accord the High Court its intended stature as 

the final court of appeal for Australia.
80

  

 

(ii) The Privy Council appeal 

The Privy Council appeal brought by the Attorney-General on behalf of the 

Commonwealth and the judges of the Arbitration Court was argued over a period of 

seven days.
81

 In argument the appellant conceded that the structural arrangement of 

the Constitution (upon which the majority of the High Court based its implication of 

the doctrine of the separation of powers) was not accidental.
82

 They accepted that 

from this arrangement and the provisions of Chapter III an implication could be 

made which prohibited the vesting of Commonwealth judicial power in any other 

than a properly constituted Chapter III court; however, there was nothing in the 

Constitution to prevent such a court from exercising functions outside of the 

categories of legislative, executive and judicial power.
83

 Though it was not addressed 

directly in argument it appears that, like Taylor J in his dissent in Boilermakers, the 

appellant rejected the majority’s characterisation of the arbitral functions exercised 

by the Arbitration Court as legislative or quasi-legislative. Rather than attempting to 

define the arbitral power, the appellant appears to have proceeded upon the 

assumption that the impugned power was simply one of many challengeable 

administrative functions attached to the judicial function. The determination to be 

made therefore was whether such power was inconsistent with the exercise of the 

judicial power. 

 

Counsel for the appellant then turned to deal with the doctrine of the separation of 

powers which had supported the majority’s implication of such a prohibition. The 

                                                 
80
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appellant decried the application of the American styling of this concept to a 

parliamentary system which rested on principles derived from British tradition.
84

  

 
The text of the Australian Constitution, when seen in historical perspective, 

does not require or justify, and indeed is inconsistent with, the implication 

either that there cannot lawfully be any combination of judicial and non-

judicial functions, or that the Parliament cannot make a body performing 

administrative functions a court, and give it judicial functions. On the 

contrary, the true principle of the Australian Constitution is that it is for 

Parliament to choose what organ is to be the repository of powers which are 

not strictly legislative, executive or judicial, so long as it does not confer upon 

an organ functions inconsistent with the exercise of the function assigned to 

that organ by the Constitution.
85

  

 

In further argument against the implication of a rigid separation of powers, counsel 

for the appellant noted that such implication could not logically rest on the mere 

structural arrangement of the Constitution as the three powers enumerated there are 

not collectively exhaustive, there being no provision for the growing sphere of 

administrative function.
86

 The difficulties of precise definition of categories of power 

so as to avoid any overlap also militated against the implication of such a strict 

version of the doctrine.
87

 The appellant, evidently using the dissenting judgments of 

Williams and Taylor JJ as a guide, identified instances where the High Court and 

other federal courts had utilised power not derived from Chapter III but from 

enabling Commonwealth legislation.
88

 Reliance here was placed on the decision in 

Lowenstein’s case,
89

 where the High Court upheld a mixture of judicial and non-

judicial powers on the basis that the non-judicial power—specifically the power of 

sequestration—was not inconsistent with the exercise of judicial power. This point 

had been argued before the High Court in Boilermakers, the majority distinguishing 
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the exercise of non-judicial power in that case as one that was sustained under the 

incidental power found in s 51(xxxix) of the Constitution.
90

 Finally, counsel for the 

appellant relied on those cases dealing with the delegation of legislative power to the 

executive as supporting their case against the implication of a strict doctrine of 

separation of powers.
91

 The respondent Boilermakers’ Society provided written 

submissions that were not detailed in the judgment, though the Judicial Committee 

alluded to the assistance of the dissenting judges’ reasoning in enlarging the case for 

the respondent. 

 

In confirming the judgment of the majority in the Boilermakers’ case, the Judicial 

Committee proceeded from a characterisation of the functions and powers vested in 

the Arbitration Court and found a mixture of judicial, executive, arbitral and 

administrative authority.
92

  From the outset, this characterisation of powers adversely 

affected the appellant’s argument which hinged on a tempered characterisation of the 

non-judicial power as merely “administrative”. The Committee squarely rejected the 

appellant’s proposed test of incompatibility to determine the legitimacy of a union of 

judicial and non-judicial powers alluding to the difficulty of applying such a test.
93

 In 

any event, they reasoned, the fundamental principle which would ground such a 

determination was ‘not remote from that which inspires the theory of the separation 

of powers’.
94

 

 

In deciding upon the constitutional validity of such an admixture of powers and the 

existence of the doctrine of the separation of powers, the Judicial Committee first 

turned to the intentions of the Founders in framing the Australian Constitution.  
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It can be safely assumed (and it is historical fact) that in convention after 

convention in Australia the terms of the Constitution were hammered out by 

members of the several States who were profoundly conversant with the 

political systems of both the United Kingdom and the United States and were 

in particular well aware of the advantages of the separation of powers in a 

federal system and the danger of a too rigid adherence to that theory. It is with 

this background that the Constitution must be interpreted.
95

 

 

In common with past benches of the High Court, the Judicial Committee referred to 

the Federal Conventions only in a general sense, making no direct reference to actual 

debates on the issue. It is unclear from the text of the judgment, whether any effort 

was made by the Judicial Committee to discover the original intent of the Founders 

in framing the Australian Constitution or whether they simply conformed to the 

views expressed by past High Court benches. Certainly, they deferred to these past 

benches in support of the constitutional implication of the doctrine of the separation 

of powers saying that it must be borne in mind ‘how often it has been stated in the 

High Court that the Constitution is based upon a separation of the [legislative, 

executive and judicial] functions of government’.
96

 This assumption, coupled with 

the observation that the Australian Constitution closely resembles, in structure, its 

American counterpart, was enough to convince the Committee of the existence of the 

doctrine in the Australian context.
97

  

 

Although the Judicial Committee affirmed the decision of the majority of the High 

Court in Boilermakers, they added to the reasoning of the majority by appealing to 

the fundamental principle of judicial independence.
98

 This, they claimed, was the 

‘bulwark of the Constitution against encroachment whether by the legislature or the 
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 id., 311. 
96

 id., 314. 
97

 id., 311. Notably, in respect of the structure of the Australian Constitution, the Judicial Committee 

said ‘[we] doubt whether, had Locke and Montesquieu never lived nor the Constitution of the United 

States ever been framed, a different interpretation of the Constitution of the Commonwealth could 

validly have been reached’ (at 314). 
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 id., 315.  
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executive.’
99

 Had they researched the intentions of the Founders through the 

Convention Debates the Committee would have found considerable historical 

support for this proposition.
100

 Indeed, the Founders proposed a practical separation 

of the judicial power on the very basis of British principles of judicial 

independence.
101

 Moreover, as noted in Chapter One, they intended to accomplish 

this without recourse to the doctrine of the separation of powers which was properly 

regarded as problematic in a system predicated upon parliamentary responsible 

government. In the 1898 Federal Convention at Melbourne, Mr HB Higgins—who 

was later appointed to the High Court—made the point that it was precisely the lack 

of a strict separation of powers in the proposed Constitution that made the issue of an 

independent judicature so pertinent. 

 
I would also submit that it is even more important to preserve the 

independence of this federal Court in the Australian Constitution than it was 

in the American Constitution. In the American Constitution we have the three 

authorities—the Executive, the Legislature and the Judicature—all distinct. 

The Executive is not controlled by the Legislature and the Legislature is not 

controlled by the Executive; but here under responsible government…the 

Executive and the Legislature must pull together.  So long as the Executive is 

the creature of the Legislature so long the Legislature and it must be in 

harmony, and therefore we have two great powers—the Executive and the 

Legislature—under the Australian Constitution having a great interest to pull 

one way and having every temptation to so mould the character of the High 

                                                 
99
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Court as to get it to adopt their views. I am not speaking of a merely 

theoretical danger.
102

 

 

In failing to properly investigate the original intent of the Founders, the Privy 

Council overlooked the opportunity to be rid of the incoherent application of the 

doctrine of the separation of powers whilst legitimately maintaining the integrity of a 

separate and distinct judicial power based on the long-standing principle of judicial 

independence. This failure is even more significant in light of the fact that this 

sanctioning of the doctrine of the separation of powers by the highest judicial 

authority at that time might well have thwarted any further challenge to its 

application. 

 

(d) Critique of the Boilermakers’ Decision 

The above discussion of the decision in the Boilermakers’ case has criticised the 

High Court’s reliance on the tenuous basis of the doctrine of the separation of 

powers to achieve its end of isolating and protecting the federal judicial power. As 

was shown in the dissenting judgments and the discussion of the Founders’ 

intentions, there existed the opportunity, as Sir Harry Gibbs has suggested, for the 

Court to invoke ‘some more general safeguard, that would forbid non-judicial 

functions to be thrust on a court if they prejudiced its independence or impaired the 

proper performance of its functions’.
103

 Before recommencing the systematic review 

of the High Court’s separation of powers jurisprudence in which the Court’s 

negotiation of the Boilermakers’ doctrine is examined, it is convenient to briefly 

examine other critiques of the Court’s decision in that case. 

 

(i) Boilermakers – the practical and theoretical inconveniences  

Perhaps the most enduring of the many criticisms directed at the High Court’s 

decision in Boilermakers is that which stresses the unnecessarily legalistic character 

of the decision and the impracticality of its application. It was mentioned at the 

beginning of this chapter that the impending conclusion of Boilermakers was 
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foreshadowed by three justices of the High Court (Dixon among them) in 1952. In 

fact, as George Winterton notes, Dixon had expressed the view that the Arbitration 

Court’s mixture of powers was unconstitutional as early as 1927 when he gave 

evidence before the Royal Commission on the Constitution of the Commonwealth.
104

 

In April of 1952 Dixon—upon being sworn-in as Chief Justice of Australia—

provided the environment for such a declaration of unconstitutionality by asserting 

that henceforth the judicial process would be governed by ‘a strict and complete 

legalism’.
105

 The conclusion in Boilermakers then was to represent a triumph of 

Dixonian legalism; made more significant by the fact that for the 29 years since 

Alexander’s case, successive benches had either openly declared or simply assumed 

the constitutional validity of the Arbitration Court.
106

  

 

In an oft-cited paper published at the height of the administrative era in the mid-

1970s, Gareth Evans referred to the decision in Boilermakers as a ‘standing 

monument to the Court’s legalistic obduracy’.
107

 Evans emphasised the need for a 

more object-oriented or purposive approach to interpretation that would avoid the 

exceedingly unrealistic and, he argued, unnecessary conclusions reached by the 

majority in Boilermakers. Comments of this nature were not unusual; in fact they 

were preceded by the demonstrably more damning indictment of the Boilermakers’ 

doctrine expressed by then Chief Justice Sir Garfield Barwick who lamented its 
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 See Dixon O, Minutes of Evidence Taken Before the Royal Commission on the Constitution of the 
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‘unprofitable inconveniences’.
108

 In her 1999 dissertation on the separation of the 

federal judicial power, Fiona Wheeler remarked that Barwick CJ failed to elaborate 

upon the particular inconveniences he associated with the decision in Boilermakers. 

Wheeler deferred to the academic literature on the subject to identify two areas of 

concern: industrial arbitration and administrative law;
109

 and the definition of judicial 

and non-judicial power.
110

 Whilst these are representative of specific areas of 

concern, there are many more areas left unaccounted: the issue of judges acting in 

persona designata and the use of executive power by federal judges in issuing search 

and seizure and interception warrants are two practical examples. Other concerns of 

a less practical, but no less compelling, nature include the theoretical impossibility of 

reconciling the underlying separation of powers doctrine in Boilermakers with the 

received doctrines of responsible government and parliamentary supremacy. For 

these reasons it is suggested that the problems consequent upon the decision in 

Boilermakers might be more profitably considered in terms of the dichotomy of 

practical as against theoretical.
111

  

 

The consequences of the Boilermakers’ doctrine for the practical areas of industrial 

arbitration, administrative law, persona designata and judicially issued warrants are 

explored in the cases discussed in the remainder of this and the following chapter. 

For now it is sufficient to say that although the practical ‘inconveniences’ were not 

confined to the industrial arbitration system, this was undoubtedly the area most 

immediately and negatively affected by the operation of the doctrine. The 1985 
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111
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report of the Hancock Committee, which reviewed the post-Boilermakers dual 

system
112

 of industrial arbitration, indicated that many of the problems evident 

within the system were perceptibly attributable to the division of arbitral and judicial 

power, including a ‘perceived lessening of the authority’ of the Conciliation and 

Arbitration Commission and a process that featured ‘unnecessary complexity and 

legalism’.
113

 This conclusion was confirmed by political commentators, one of 

whom described the new industrial relations machinery as ‘cumbersome and 

unwieldy’
114

 whilst another asserted that the Boilermakers’ decision ‘wrecked 

Australia’s laws and procedures for the prevention and settlement of industrial 

disputes’.
115

 Primary concerns amongst unionists following the division of powers in 

the new post-Boilermakers arbitration system were that the Industrial Court—which 

held the judicial power to enforce awards and decisions of the Commission—often 

had ‘no knowledge of the [particular policy and industry] circumstances that led to 

the making of the award’ and ‘repeatedly refused to listen to the details of mitigating 

circumstances’.
116

  

 

Whilst the practical inconveniences of the Boilermakers’ doctrine are suffered 

primarily by institutions and their users, the theoretical inconveniences appear to be 

suffered by the justices of the High Court alone. It was earlier suggested that the 

Boilermakers’ doctrine was insupportable on the majority’s separation of powers 

argument which was based on the structural arrangement of the Constitution. This 

was primarily because Chapters I, II and III of the Constitution—which relate to the 
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legislature, the executive government and the judicature respectively—would require 

a separation of not only the judicial but all governmental powers. Because of the 

High Court’s continued reliance on the doctrine of the separation of powers (despite 

numerous opportunities to ground the separation of judicial power in a more 

compelling rhetoric such as the principle of judicial independence) judges must not 

only address the difficulty, identified by Wheeler, of defining the substance of the 

federal judicial power, they must also continue to grapple with the problem of 

reconciling the fundamental separation of powers basis of both limbs of the 

Boilermakers’ doctrine with the reality and theory of parliamentary government. 

This problem continues to challenge individual judges on a case-by-case basis, as 

will be seen from the discussion of cases in Part Two of this chapter. 

 

(ii) Boilermakers – an underlying judicial agenda? 

In his monograph Politics of the High Court: A Study of the Judicial Branch of 

Government in Australia, Galligan draws attention to what he contends to be the 

underlying agenda of the High Court’s decision in Boilermakers. 

 
Perhaps as befits the most eminent and least troubled High Court that 

Australia has had, the Dixon Court was particularly concerned with enhancing 

its own constitutional position. A grand occasion for asserting the supremacy 

over both the legislative and executive branches of government was provided 

early on by the Menzies Liberal government’s most illiberal pursuit of 

Communists. The other occasion was created by the Court in the 

Boilermakers case (1956) through seizing upon a routine arbitration dispute to 

insist upon a strict doctrine of separation of powers and the pristine 

independence of the judiciary.
117

  

 

Were Sir Owen Dixon to have read that passage he might have objected that the 

Court did not need to create an opportunity to assert the supremacy of the judiciary 
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over the legislature. His firm belief that the supremacy of law had become 

‘triumphant’
118

 over the legislature upon the occasion of federation was evident in 

his many expositions on the subject of the federal judicial power. The fact that the 

Arbitration Court had apparently been operating unconstitutionally for almost three 

decades when the High Court had had the opportunity to correct the position is 

compelling evidence in support of Galligan’s proposition that the Boilermakers’ 

doctrine was a result of judicial choice (or creation), rather than need.
119

 But can the 

Court’s compulsion be attributed to something other than a public assertion of 

judicial supremacy?  

 

It could be argued that the Court’s decision was motivated by a perceived need for a 

more widely enforceable legal isolation of the judicial power; such need conceivably 

being borne of the recognition of a growing quasi-judicial exercise of judicial power 

and the potential of corruption of that power that this exercise might hold. It must be 

remembered that the exercise of judicial power by quasi- or non-judicial specialist 

tribunals was often beyond the appellate supervision or control of the federal 

judiciary whose own reputation would undoubtedly suffer as a consequence of any 

misuse of judicial power by these bodies. It was mentioned in the conclusion to the 

previous chapter that the High Court had carefully cultivated, by use of its separation 

of powers rhetoric, the appearance of a non-political federal judiciary. This 

appearance was important to ensuring the unquestioning acceptance by other arms of 

government of the Court’s self-defined role in the governmental process. It was also 

vital in maintaining public confidence in the independence of the federal judiciary. In 

these circumstances any indication of the High Court’s acceptance of an overt 

combination of judicial and other governmental powers being reposed in the same 

body would have the potential to threaten the important gains made by the Court in 

its first half-century.  
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So whilst the Court’s decision in Boilermakers might, as Galligan’s critique 

suggests, indicate a conscious agenda to assert judicial supremacy over the executive 

and legislature, it might also be understood as the Court realising an opportunity to 

protect the judicial power from undue political influence. Certainly the former 

explanation invokes a less benign motivation behind the Court’s decision, but 

importantly—in the context of the present study—each explanation reveals a 

common judicial perception of the Court’s role in the governmental process: that of 

providing a check on governmental power and protecting the impartial 

administration of justice.  

 

(iii) Boilermakers – a federal justification? 

Probably because of the difficulty of sustaining the Boilermakers’ doctrine on the 

textual and structural arguments offered by the majority, some commentators have 

seized upon references to federalism in the judgment to provide justification for the 

Court’s conclusion.
120

 It is said that because the federal system requires a division of 

legislative power between federal and state governments, a degree of independence 

is necessary for the body that is to adjudicate upon alleged breaches of that division. 

The passage from the majority’s judgment upon which most commentators draw 

their support reads as follows: 

 
The position and constitution of the judicature could not be considered 

accidental to the institution of federalism: for upon the judicature rested the 

ultimate responsibility for the maintenance and enforcement of the boundaries 

within which governmental power might be exercised and upon that the 

whole system was constructed. This would be enough in itself, were there no 

other reasons, to account for the fact that the Australian Constitution was 

framed so as closely to correspond with its American model in the classical 

division of powers between the three organs of government, the legislature, 
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the executive and the judicature. But whether it was necessary or not it could 

hardly be clearer on the face of the Constitution that it was done.
121

  

 

Although the majority did not at any time assert the principle of judicial 

independence as a reason for their decision in Boilermakers, it is widely assumed 

from the above statement that the conclusions of the majority are nevertheless based 

on this policy ground.
122

 But whilst it may be justifiable to base the first limb of 

separation of judicial power on this premise (since the text of the Constitution states 

that only Chapter III courts may adjudicate on the division of power between states 

and the Commonwealth) it is difficult to maintain that the second limb of the 

doctrine—which requires that judicial power be exercised in isolation—is necessary 

for the preservation of judicial independence in a federal system. In their separate 

critiques of the decision, both Leslie Zines
123

 and George Winterton
124

 question this 

conclusion. Winterton points out that the performance of arbitral functions by the 

Arbitration Court, though not able to be characterised as judicial, is certainly not 

incompatible with the judicial process or likely to undermine judicial 

independence.
125

 And if indeed the independence of the judges of the Arbitration 

Court were compromised by the exercise of non-judicial power, then might not 

judges exercising non-judicial power as persona designata also be similarly 

affected?
126

 On the other hand, Zines warns that if the Court were to ignore the 

policy grounds on which the decision in Boilermakers was undoubtedly (if covertly) 
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based, application of the doctrine could collapse into formalism;
127

 an observation to 

which the application of the doctrine in the following cases gives credence.  

 

(2) Applying the Boilermakers’ Doctrine 

(a) The Difficulty of Defining Judicial Power  

It was noted in the previous discussion that one of the theoretical inconveniences of 

the Boilermakers’ doctrine was the difficulty of defining the nature and scope of the 

judicial power. The High Court’s progress on the characterisation of judicial power, 

under the particular influence of Isaacs J, was described in the case-by-case analysis 

in Chapter Two; however, because the Boilermakers’ doctrine is based on the factum 

of judicial power, the development of the concept of judicial power and the elements 

that constitute the judicial power bear repeating. 

 

(i) The accepted elements of judicial power  

Chief Justice Griffith’s ‘classic statement’
128

 from the Huddart Parker case, decided 

in the earliest days of the High Court, has been described as ‘one of the best 

definitions’
129

 of judicial power. That statement, reproduced at the beginning of the 

previous chapter, emphasised that the exercise of judicial power involved a binding 

and authoritative determination by a tribunal upon a controversy about rights. 

Decided in 1918, Alexander’s case expanded upon this definition by making the 

distinction between ‘existing rights’ (the proper subject of the exercise of judicial 

power) and ‘future rights’ (the subject of the exercise of legislative power).  

 

The application of the first limb of the Boilermakers’ doctrine, which protects 

against the non-judicial exercise of federal judicial power, presumes that judicial 

power can be definitively characterised. The discussion of cases in Chapter Two 

shows that whilst successive benches of the High Court have accepted Griffith CJ’s 
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‘classic statement’ of judicial power, the application of that definition in practice has 

proved difficult and it has been moulded and re-directed to suit particular 

circumstances. DC Thomson has referred to the proclivity of courts to indulge in 

circuitous reasoning where no precise definition of judicial power that can be 

authoritatively applied in all circumstances has been established. 

 
To say…that judicial powers are those powers exercisable by a court and that 

only a court can exercise judicial powers, advances a real understanding of 

the problem not one step.
130

 

 

The second limb of the Boilermakers’ doctrine—which asserts that non-judicial 

power (that is not merely incidental to the judicial function) cannot be exercised by a 

Chapter III court— has elevated the problem to another extreme. This part of the 

doctrine presumes that non-judicial and judicial powers are, in all instances of their 

exercise, fundamentally distinct.
131

 The discovery of a fourth category of power—

administrative power—and the proliferation of specialist tribunals exercising a 

combination of powers has posed a particular problem for the Court’s ability to 

authoritatively characterise powers that offend the second limb of Boilermakers. As 

the following discussion of cases will show, the distinction between judicial power 

and non-judicial power has at times disappeared; indeed, in some cases the same 

power has been adjudged to be both judicial and non-judicial. In recognition of these 

instances PH Lane warned in 1981 that ‘if the two notions of judicial power and non-

judicial power [continue to] develop towards anonymity their separation becomes 

meaningless’.
132
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(b) Following the Boilermakers’ Doctrine  

The first opportunity to apply the doctrine espoused in the Boilermakers’ case 

occurred the year following its decision. In The Queen v Spicer; ex parte Australian 

Builders’ Labourers’ Federation (“the BLF case”)
133

 the powers of the newly formed 

Commonwealth Industrial Court (“the Industrial Court”), which replaced the 

Arbitration Court impugned by Boilermakers, were circumscribed when the High 

Court applied the Boilermakers’ doctrine to prohibit it from exercising a power 

considered too discretionary to be part of the judicial power of the 

Commonwealth.
134

 

  

The power concerned, located in s 140 of the Conciliation and Arbitration Act 1904 

(Cth), provided that the Industrial Court could, on its own motion, disallow or alter 

any rule of a trade union if it were found to be ‘tyrannical’ or ‘oppressive’ or if it 

‘imposed unreasonable conditions’ upon the membership of the union. Chief Justice 

Dixon leading the majority found the criteria for disallowance to be too ‘vague and 

general’
135

 and therefore more an exercise of an industrial discretion than of judicial 

power. Though dissenting in the Boilermakers’ case, Taylor J this time agreed with 

the majority on the basis that the criteria for disallowance involved ‘considerations 

of industrial policy’
136

 that were inconsistent with the exercise of judicial power and 

should be invalidated.  

 

The question whether state Supreme Courts, in the exercise of federal judicial power, 

were similarly constrained by the Boilermakers’ doctrine arose for decision in the 
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1972 case Cominos v Cominos.
137

 Cominos concerned a petition for the dissolution 

of a marriage where the petitioner sought an order for, amongst other things, the 

permanent maintenance of herself and her infant children and an order transferring 

all of the respondent’s estate to her. The respondent challenged the Supreme Court’s 

ability to make such orders on the basis that the powers vested in it by the relevant 

sections of the Matrimonial Causes Act 1959–1966 (Cth) were invalid. The reason 

for the invalidity, it was alleged, was that the determination of such an order required 

the exercise of a non-judicial discretion, not referable to any criterion or standard but 

based upon arbitrary considerations alone. Following the decision in Boilermakers, it 

was argued, such discretion could not be mixed with the exercise of the judicial 

power of the Commonwealth.
138

  

 

Though it had dealt with a similar petition in the BLF case the Court this time found 

unanimously that the powers and discretion conferred did not go beyond the scope of 

the judicial power. Justices McTiernan and Menzies in an unusually short judgment 

dismissed the case, simply saying that the orders authorised by the relevant sections 

were ‘a recognised part of the judicial power’.
139

 Justice Gibbs, however, attempted a 

more detailed judgment which illustrates the difficulty of defining the judicial power 

in terms of the creation of rights as opposed to the enforcement of existing rights. 

Quite clearly s 86 of the Act which empowered the Supreme Court to make such 

settlement of property as it deemed ‘just and equitable in the circumstances’ required 

not only the exercise of a discretion but enabled the Supreme Court to create new 

rights. With this Gibbs J agreed. However, he turned this traditional approach to the 

characterisation of judicial power on its head by declaring that ‘the fact that a court is 

authorised to create or alter rights and not merely to declare and give effect to pre-

existing rights does not necessarily show that the powers conferred are not judicial 

power’.
140

 Clearly this reasoning denies the essence of the Boilermakers’ doctrine, 

being based, as it is, in a characterisation of judicial power founded upon a 
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 (1972) 127 CLR 588. 
138

 id., 589. 
139
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distinction between the legislative function of creating rights and the judicial 

function of interpreting and enforcing existing rights. Justice Gibbs, however, found 

it unnecessary to deal with the decision in Boilermakers, having found that the 

powers conferred were judicial. In any case, the decision of the High Court was 

protected from criticism, it being accepted that the powers were nevertheless 

ancillary to the granting of principal relief.
141

 

 

The effect of the Boilermakers’ doctrine was, of course, not confined to the 

invalidation of non-judicial power exercised by judicial tribunals or Chapter III 

courts. In a series of cases decided in the decade following Boilermakers, the Court 

moved to protect the exercise of federal judicial power by restraining a number of 

non-judicial tribunals from exercising functions that it considered to be judicial in 

nature.
142

 Though, for a period of at least 14 years the High Court faithfully applied 

the doctrine espoused in the Boilermakers’ case, the development of a degree of 

tolerance to the use of judicial power by non-judicial tribunals
143

 and the exercise of 

non-judicial power by Chapter III courts
144

 was slowly becoming apparent. Also 

evident was the willingness of the High Court to simply ignore the dictates of the 

Boilermakers’ doctrine. This trend can be readily identified in Cominos where the 

Court appeared to avoid any discussion of the doctrine by declaring the relevant 

power to be judicial without any coherent attempt to trace the history of the 

characterisation of judicial power through the Boilermakers’ case. Thus, whilst the 

doctrine was not openly challenged by the Court, its effects were mitigated by 

manipulation of the characterisation of judicial power—the factum upon which the 
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 The principal relief (the dissolution of marriage) being conceded to be a judicial function. 
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doctrine operates. However, as the sphere of administrative law developed and the 

need for enforceable adjudication by specialist tribunals grew, the viability of the 

Boilermakers’ doctrine became an issue that the Court could no longer ignore.
145

 

 

(c) Questioning the Practical Viability of the Boilermakers’ Doctrine 

The first indication that the High Court was willing to openly question the 

Boilermakers’ doctrine appeared in the 1974 case The Queen v Joske & Others; ex 

parte Australian Building Construction Employees and Builders’ Labourers’ 

Federation.
146

  The case involved yet another challenge to the powers vested in the 

Industrial Court under the Conciliation and Arbitration Act 1904–1973 (Cth). 

Section 143 of the Act empowered the Industrial Court to direct the cancellation of 

the registration of a trade union in the exercise of its discretion. Though the 

governing criteria of the discretion (being ‘unreasonable’, ‘oppressive’ and ‘unjust’) 

were ‘barely distinguishable’
147

 from those that governed the discretion in the BLF 

case before it, the High Court this time found unanimously that the power was part 

of the judicial function and therefore validly conferred. Chief Justice Barwick 

(Mason, Stephen, Menzies and McTiernan JJ concurring) suggested the impending 

demise of the Boilermakers’ doctrine in his reasons for decision. 

 
The principal conclusion of the Boilermakers’ case was unnecessary, in my 

opinion, for the effective working of the Australian Constitution or for the 

maintenance of the separation of the judicial power of the Commonwealth or 

for the protection of the independence of the Courts exercising that power. 

The decision leads to excessive subtlety and technicality in the operation of 

the Constitution without, in my opinion, any compensating benefit. But none 

the less and not withstanding the unprofitable inconveniences it entails it may 

be proper that it should continued to be followed. On the other hand, it may 

                                                 
145
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be thought so unsuited to the working of the Constitution in the circumstances 

of the nation that there should now be a departure from some or all of its 

conclusions.
148

 

 

Having been presented by counsel with the opportunity to absolutely or partially 

overrule Boilermakers and having introduced his reasons with such a damning 

indictment of the doctrine, one might expect that Barwick CJ would finally put the 

decision in Boilermakers to rest. However, in the course of a rather unintelligible 

passage he simultaneously declared that the motion could be disposed of without 

ruling upon the correctness of the decision in Boilermakers, and then proceeded to 

accept the validity of the conclusions expressed in that case for the purpose of 

deciding the one before him.
149

  It is evident from statements of each of the other 

judges in this case that they agreed, as Mason J expressed it, that ‘a serious question 

arises as to the course which this Court should adopt in relation to the principal 

conclusion reached in Boilermakers’;
150

 however, they were unwilling to adjudicate 

on the merits of that case at this time.  

 

Just two years later in The Queen v Joske; ex parte Shop Distributive and Allied 

Employees’ Association & Others
151

 counsel for the Commonwealth (intervening) 

made it clear, by a direct submission to overrule, that it sought an authoritative 

determination of the correctness of the decision in Boilermakers. The Court’s 

willingness to accede to this request might be inferred by the fact that a special 

sitting of the Court was convened over a period of two days to hear argument on this 

point alone after argument on all other aspects of the proceedings had finished; 

however, the Court’s reasons for decision in this case indicate otherwise. In relation 

to the invitation to rule on the validity of the Boilermakers’ doctrine, the most vocal 

of its detractors, Barwick CJ, declared that it was ‘inappropriate to consider the 
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propriety of the decision of the Court in Boilermakers’.
152

 Again, each of the other 

judges refrained from expressing an opinion on the matter, saying simply that in light 

of their decision that the impugned power was within the scope of the judicial power 

it was unnecessary to consider the decision in Boilermakers.
153

  

 

In respect of the first Joske case, decided in 1974, the High Court’s reticence to 

overturn the decision in Boilermakers (despite the Court’s clear appreciation of its 

practical inconvenience) might be explained by the potential of an appeal to the 

Privy Council which, as discussed earlier, had strongly endorsed the doctrine. But in 

the second Joske case this threat had been removed by the passing of the Privy 

Council (Appeals from the High Court) Act 1975 (Cth) which abolished appeals to 

the Privy Council from decisions of the High Court. The Court’s failure to redirect or 

abandon the Boilermakers’ doctrine in these opportune circumstances demonstrates 

that the protectionist approach to the judicial power fostered by Dixon CJ was, at 

least in rhetoric, upheld by his successor. The conclusions that can be drawn from 

this in respect of the judicial perception of the role of the High Court in the 

governmental process during this era will be assessed in Chapter Five. 

 

(d) Avoiding Application of the Boilermakers’ Doctrine  

By the late 1970s the High Court had become adept at interpreting the impugned 

functions of tribunals as non-judicial and those of Chapter III courts as either judicial 

or incidental to the judicial power,
154

 thereby avoiding the inconvenience of the 

Boilermakers’ doctrine. By implication from the cases discussed earlier in this 

chapter (and by express admission in the Joske cases) the High Court had conceded 

the difficulty of applying the doctrine in a context where the growing proliferation of 

quasi-judicial administrative tribunals was considered an essential tool of 
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governance.
155

 Yet despite this admission the Court was unwilling to overrule the 

Boilermakers’ decision.  

 

Perhaps inevitably, circumstances arose where the Boilermakers’ doctrine could not 

be avoided by characterisation of a power as non-judicial; for instance, where the 

power was irrefutably judicial (such as in the determination of guilt of a criminal 

offence) or where the power in question defied absolute characterisation. Faced with 

this problem, the Court was compelled to devise new means to circumvent the 

doctrine. The following describes the primary techniques used by the Court to create 

exceptions to the Boilermakers’ doctrine or otherwise avoid its dictates. 

 

(i) Status of the functionary 

In The Queen v Quinn and Another; ex parte Consolidated Foods Corporation
156

 the 

High Court was faced with circumstances that required it either to overrule the 

Boilermakers’ doctrine or ignore it. The case involved a power conferred by s 23(1) 

of the Trade Marks Act 1955 (Cth) upon the High Court or the Registrar of Trade 

Marks to order the removal of a trade mark from the register upon application by ‘a 

person aggrieved’. It was argued that, on application of the doctrine espoused in 

Boilermakers, either the High Court or the Registrar of Trade Marks was exercising 

power outside the scope of their authority. This was so because the same power was 

vested in both a judicial (High Court) and non-judicial (Registrar of Trade Marks) 

functionary. Justice Jacobs, with whom the other judges unanimously agreed, 

astutely avoided mention of both the Boilermakers’ case
157

 and the doctrine of the 

separation of powers in his short judgment. Being unable, as in past cases, to resolve 

the issue by categorically characterising the power as either judicial or non-judicial, 

the Court decided that the power was consistent with both. This conclusion was 

expressed in a rather perplexing fashion, the Court asserting that ‘none of the 

                                                 
155
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features is exclusively related to judicial power and they are therefore not 

inconsistent with administrative power’.
158

 

 

The inference, therefore, was that the relevant power was administrative when 

exercised by the Registrar of Trade Marks and judicial when exercised by the High 

Court.
159

 In other words, the power was characterised not by the nature of the 

function or the authority behind it (being judicial, administrative, executive or 

legislative) but by the entity performing the function. This reliance on the status of 

the functionary to determine the validity of a vested power, rather than the 

characterisation of the function dictated by the Boilermakers’ case, enabled the Court 

in Quinn to conveniently bypass the doctrine. 

 

More than merely avoiding application of the Boilermakers’ doctrine, it is arguable 

that the Court’s decision in Quinn demonstrated the doctrine’s practical (and 

jurisprudential) irrelevance. As pointed out earlier, the Boilermakers’ doctrine is 

predicated upon the necessity of defining the character of the impugned function, at 

least in terms of the labels ‘judicial’ or ‘non-judicial’. By applying the fiction of the 

status of the functionary to a case squarely alleging judicial exercise of non-judicial 

power, particularly in circumstances where the doctrine was relied upon in argument 

before the Court, it may be inferred that the High Court considered itself no longer 

bound by the Boilermakers’ doctrine. Of course, as will be seen, this was not quite 

the case. In fact, contrary to the Court’s preferred reputation as a stable and impartial 

institution ruled by precedent, it appeared that the Court could henceforth adopt or 

revoke the doctrine at will.  

 

(ii) Historical use of judicial power – military tribunals 

One function that has long been understood to be exclusively judicial, that of the trial 

for determination of guilt of a criminal offence,
160

 was at the crux of the Court’s 
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decision in Re Tracey; ex parte Ryan;
161

 but it was the Court’s resort to an exception 

based on the historical use of judicial power to avoid the Boilermakers’ doctrine that 

set a precedent for cases to follow.
162

 The case concerned the conferral of judicial 

power upon a military tribunal to try offences committed by service members against 

the provisions of the Defence Force Discipline Act 1982 (Cth).
163

 Ryan, a Staff 

Sergeant in the Australian Regular Army, had committed three offences under the 

Act, those offences being one count of making a fraudulent entry in a service 

document and two counts of being absent without leave from duty. The charges were 

brought before a defence force magistrate whose jurisdiction was challenged on the 

basis that in determining the charges he would be exercising the judicial power of the 

Commonwealth which was, pursuant to the doctrine in Boilermakers, confined to 

Chapter III courts. It was also alleged that the charges laid were federal indictable 

charges and therefore, in compliance with s 80 of the Australian Constitution, were 

triable only by jury.  

 

The majority of the Court, comprising Mason CJ, Wilson, Brennan, Dawson and 

Toohey JJ, found that although the service tribunal did exercise judicial power it did 

not exercise the judicial power of the Commonwealth as contained in Chapter III. It 

was held that the service tribunal instead exercised a judicial power properly 

conferred upon it under s 51 (vi) of the Constitution which enabled the Parliament to 

make laws with respect to defence. This jurisdiction, they qualified, did not however 

support an exercise of judicial power ‘standing outside Ch. III of the Constitution’
164

 

except to the extent required for the purposes of maintaining and enforcing military 

discipline.  

 

                                                                                                                                          
Kheng Lim v Minister for Immigration (1992) 176 CLR 1, 27 (per Brennan, Deane and Dawson JJ) 

and Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, 107 (per Gaudron J). Both 

Lim and Kable are the subject of detailed discussion in Chapter Four. 
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Even with this qualification in place, it is difficult to reconcile this argument with the 

line of decisions condemning the exercise of judicial power by the Commonwealth 

Court of Conciliation and Arbitration. In those decisions—most particularly 

Alexander’s case where the court was not necessarily intended to be constituted as a 

Chapter III court—the judicial power was conferred pursuant to another 

constitutional head of power, that of conciliation and arbitration found in s 51(xxxv) 

of the Constitution. The tribunal established under that head of power was also 

exercising judicial power only to the extent required for the purposes of maintaining 

and enforcing its subject matter; though, in that instance it was maintaining and 

enforcing Commonwealth industrial awards rather than defence discipline. The 

distinction is barely apparent yet the decision in Alexander’s case formed the basis 

for the doctrine in Boilermakers and the constitutional implication of the doctrine of 

the separation of powers. 

 

The dissenting judgment of Deane J in Re Tracey is far more persuasive in that, 

whilst he accepts the use of judicial power by a service tribunal, he limits the 

exercise of that power to disciplinary matters alone.
165

 The punishment of criminal 

offences, he contended, is a function exclusively vested in Chapter III courts and any 

attempt to confer it upon a tribunal not constituted under Chapter III is therefore 

unconstitutional and invalid.
166

 In support of this view, and in order to rebut the 

arguments of counsel, Deane J undertook a thorough investigation of the traditional 

and historic uses of the courts-martial. Rejecting counsel’s submission that the 

defence power should be treated differently, he distinguished between the judicial 

power of a service tribunal during times of active and non-active service.
167

 In times 

of active service, particularly where the accused is outside the confines of the 

Commonwealth, he accepted that there was a clear case for the legitimate extension 

of the military use of judicial power in respect of criminal offences. However, in 

times of ‘peace and general civil order’
168

 the exercise of judicial power should be 
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confined to breaches of military duty alone. Gaudron J substantially agreed, deciding 

that jurisdiction could validly be conferred on a service tribunal only in relation to 

offences committed outside Australia in active service and to offences which were 

not substantially similar to offences provided for under civilian codes. Both Deane 

and Gaudron JJ based their reasoning on the protection of the individual, Deane J 

holding that Chapter III contained the Constitution’s ‘only guarantee of due 

process’.
169

 

 

(iii) Historical use of non-judicial power – persona designata 

Re Tracey demonstrated the Court’s resort to an exception to the first limb of the 

Boilermakers’ doctrine based on historical use in circumstances of a non-judicial 

body exercising a definitively characterised judicial power. Hilton v Wells and 

Others
170

 confirmed that such exception could also apply in respect of the second 

limb of the doctrine to legitimate the exercise of non-judicial power by the judiciary.  

 

Hilton involved the validity of a series of six warrants issued under s 20 of the 

Telecommunications (Interception) Act 1979 (Cth) by judges of the Federal Court of 

Australia.
171

 Counsel for the applicant asked the High Court to determine whether, 

applying the doctrine in Boilermakers, the power conferred by s 20 of the Act was 

beyond the powers of Parliament. It was argued that this was a clear case of non-

ancillary administrative power being exercised by a Chapter III court. With the first 

two elements of this proposition, the High Court unanimously agreed.
172

 It was in 
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respect to the last element—that is; whether the power was in fact exercised by a 

‘court’—that the members of the bench differed.  

 

At the opening of proceedings the Solicitor-General for the Commonwealth sought 

leave to intervene to challenge the correctness of the Boilermakers’ decision, but the 

Court refused to hear argument on the issue and the case proceeded from the 

‘assumption’
173

 that the decision in Boilermakers was correct. In their joint 

judgment, the majority
174

 (Gibbs CJ, Wilson and Dawson JJ), declared that though 

the power was conferred upon judges as members of specified courts, it was 

exercised by those judges in their personal capacity only. To support this contention 

the majority relied on the tradition of ‘persona designata’ – a concept used to allow 

judges to perform non-judicial duties in the capacity of ‘designated person’ rather 

than in the capacity of judge.
175

  This, it will be remembered, was the very solution 

offered by Webb J in his dissent in the Boilermakers’ case to overcome the 

difficulties inherent in the practical application of the Boilermakers’ doctrine. 

Though the majority in Hilton upheld the use of the concept of persona designata as 

a legitimate exception to the rules propounded by the Court in Boilermakers, they 

did note that the application of the concept to allow judges to perform non-judicial 

duties was one ‘which involves fine distinctions, which some may regard as 

unsatisfactory’.
176

  

 

It was the unsatisfactory nature of these ‘fine distinctions’ which compelled the 

dissentients in Hilton to reject the notion that a non-judicial function may be given to 

a judge on the basis of his or her judicial status and ability but divorced from his or 
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her membership of the relevant court.
177

 In their dissenting joint judgment, Mason 

and Deane JJ alluded to the potential threat to judicial independence following from 

the application of the concept of persona designata: 

 
The ability of Parliament to confer non-judicial power on a judge of a Ch III 

court, as distinct from the court to which he belongs, has the potential, if it is 

not kept within precise limits, to undermine the doctrine in the Boilermakers’ 

case. One may ask: What is the point of our insisting, in conformity with the 

dictates of the Boilermakers’ case, that non-judicial functions shall not be 

given to a Ch III court, if it is legitimate for Parliament to adopt the expedient 

of entrusting these functions to judges personally in lieu of pursuing the 

proscribed alternative of giving the functions to the court to which the judges 

belong? The answer is that the independence of the federal judiciary which is 

protected by the Boilermakers’ case will be preserved in a substantial way... 

Nor is the point we have just made necessarily dependent upon the authority 

of the Boilermakers’ case. Even without that decision, there is much to be 

said for the view that the underlying concept of separation of powers which 

the Constitution prescribes as a “safeguard of liberty” would itself support 

adherence to the principle we have discussed.
178

 

 

Justices Mason and Deane were not however, the first to attack the use of the 

concept of persona designata in such circumstances. Prior to the decision in 

Boilermakers, a majority of the High Court had cause to criticise the application of 

persona designata in circumstances where a Supreme Court judge was given power 

to hear appeals in chambers from a decision of the Medical Board of Victoria.
179

 As 

with Hilton, the question for determination in Medical Board of Victoria v Meyer
180

 

was whether a non-judicial power given to a judicial officer, by virtue of his or her 

office as judge of a particular court, was a power given to the judge personally or to 

the court of which the judge was a member. In his judgment forming part of the 
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majority in that case, Dixon J dismissed the use of persona designata as a concept 

that relied upon ‘distinctions without differences’ and that such distinction could not 

be maintained ‘where a statutory power or jurisdiction is added to the powers and 

jurisdiction belonging to a court or a judge and is made exercisable in virtue of that 

very character’.
181

 However, the veracity of Dixon J’s conviction in the wake of this 

powerful attack on the use of persona designata must be questioned in light of the 

fact that he later accepted appointment as Ambassador to the United States of 

America during the Second World War – an appointment conferred upon Dixon J as 

persona designata.
182

 The legislation enabling the appointment (which provided that 

Dixon J’s diplomatic service ‘shall for all purposes count as service in the office of 

Justice’)
183

 embodied, as AJ Brown has observed, ‘the practical abandonment of the 

separation of powers principle’.
184

 The fact that Dixon J was not required to retire his 

office as Justice of the High Court during his diplomatic posting and that he 

willingly accepted an executive office whilst retaining his judicial one, not only 

undermined the fundamental basis of the doctrine of the separation of powers but 

also legitimised the use of the fiction of persona designata to avoid the inconvenient 

application of the doctrine. 

 

Hilton represented something of a turning point for the High Court in its 

jurisprudence on the subject of the doctrine of the separation of powers. The 

statement by Mason and Deane JJ, extracted above, is significant in context of the 

many challenges to the Boilermakers’ doctrine and the attempts by members of the 

Court to manipulate its content in order to avoid the potentially unpleasant 

consequences to the judiciary of its total abandonment. For although accepting the 

decision in Boilermakers, Mason and Deane JJ appear to predict the doctrine’s 
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further demise by emphasising the judicial independence values evident in the High 

Court’s application of the doctrine of the separation of powers.
185

  The majority in 

Hilton, though refusing to entertain a challenge to Boilermakers, also uphold judicial 

independence as the legitimate font of the separation of federal judicial power.
186

  

However, if the majority truly believed this to be so then their decision in Hilton  

should have aligned with that of the dissentients; for of all the acts that might be 

likely to undermine the impartiality and independence of the judiciary, the 

appointment of a judge to a purely executive role would have to figure highly.
187

 

Further to this point, whilst it is clear that by invoking the doctrine of the separation 

of powers the majority’s intention is to validate the separation of judicial power 

alone, the Court still presumes to speak in terms of the ‘doctrine of the separation of 

powers’. It appears that with the passing of time the distinction between the doctrine 

of the separation of powers (which advocates the functional and institutional 

separation of all governmental powers), and the true intent of the Founders and the 

original bench of the High Court (which advocate only the institutional separation of 

the judicial power), has lost its significance.
188

 Nevertheless, this important step 

towards a far more legitimate foundation for the separation of judicial power—based 

upon the notion of judicial independence rather than upon the impossible application 

of a full or ‘flexible’ separation of powers—laid the foundation for a new test of 

‘incompatibility of functions’ in respect of the exercise of non-judicial power by a 

judicial officer. The application of this test, which operates as a qualification upon 

the persona designata exception, is discussed in the following chapter. 

 

Conclusion 

The period from 1956 to 1990 discussed in this chapter was significant both for the 

High Court’s developing separation of powers jurisprudence and for the judicial arm 

of federal government generally. It was noted at the beginning of this chapter that the 

                                                 
185

 (1985) 58 ALR 245, 261 (per Mason and Deane JJ in dissent). 
186

 id., 255 (per the majority; Gibbs CJ, Wilson and Dawson J). 
187

 Sawer G, Australian Federalism in the Courts (1967) 165; Zines L, The High Court and the 

Constitution (4
th

 ed., 1997) 214. 
188

 However, in his dissenting judgment in Re Tracey; ex parte Ryan, Deane J appears to appreciate 

the distinction referring to the ‘doctrine of the separation of judicial from executive and legislative 

powers’ and tying this to the notion of judicial independence: (1989) 166 CLR 518, 580. 
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Boilermakers’ case signified a fundamental shift in the High Court’s interpretation of 

the nature and scope of the federal judicial power. There the High Court adopted a 

protectionist stance in respect of the federal judicial power – denying its exercise by 

bodies not properly constituted under Chapter III of the Australian Constitution 

whilst simultaneously curbing the exercise of non-judicial powers by Chapter III 

courts. This represented, as it was earlier pointed out, a triumph of Dixonian 

legalism. 

 

Of course, the problems experienced by earlier High Court benches in upholding the 

separation of the federal judicial power on the basis of application of the tripartite 

doctrine of the separation of powers were not alleviated by the Court’s decision in 

Boilermakers. Indeed, the formulation of the two-limb Boilermakers’ doctrine—

which not only required an authoritative definition of judicial power applicable in all 

circumstances, but also presumed that non-judicial and judicial powers are always 

fundamentally distinct—further complicated the Court’s interpretive task. In his 

contemporaneous comment on the Boilermakers’ case, W Anstey Wynes referred to 

the ‘confusion that has attended the wholesale reception of [the doctrine of the 

separation of powers] as such, giving rise to consequences…which find no place in 

our constitutional system’.
189

 Many of these consequences were realised during the 

period examined in this chapter, causing the viability of the Boilermakers’ doctrine 

to be questioned and its application ultimately to be avoided. 

 

As far as the judicial arm of federal government was concerned, the period 1956 to 

1990 saw a considerable expansion of the federal judicature and the proliferation of 

quasi-judicial tribunals, boards and commissions. It has been argued that the 

establishment of such administrative bodies was encouraged by the decision in 

Boilermakers which prohibited courts from exercising non-incidental, non-judicial 

power.
190

  In turn, the creation of the Federal and Family Courts of Australia in the 

                                                 
189

 Wynes WA, “The Decision in the Boilermakers’ Case” (1957) 30 Australian Law Journal 614, 

614. 
190

 Saunders C, “The Separation of Powers” in Opeskin B & Wheeler FD (eds) The Australian 

Federal Judicial System (2000) 3, 25. 
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mid-1970s is said to have been a response to the abundance of specialist tribunals
191

 

as well as the extensive range of federal laws being adjudicated upon by state 

Supreme Courts and the growing caseload of the High Court.
192

 No doubt the 

legislature was also swayed by the ever-present possibility that its specialist tribunals 

could be declared unconstitutional in the face of the High Court’s unwillingness to 

overturn its decision in Boilermakers. Indeed this was to be the outcome of the High 

Court’s 1995 decision in Brandy v Human Rights and Equal Opportunity 

Commission
193

 as the next chapter will show. Certainly the rise of administrative 

bodies, essentially forming a fourth arm of government, has unsettled the received 

doctrine of the separation of powers based, as it is, on a tripartite separation of 

governmental powers.
194

  

 

For now it is left briefly to reflect upon what this period says about the developing 

judicial perception of the High Court’s role in the governmental process. The 

previous chapter showed that the Court had adopted a relatively limited role, 

supportive of the expansion of federal parliamentary power and generally deferential 

to the legislative function. The Court’s willingness, during the period discussed in 

the present chapter, to curb the federal government’s administrative agenda by 

invalidating the exercise of federal judicial power by quasi-judicial tribunals—

irrespective of the practical and political consequences—shows that the Court saw its 

role differently to that of earlier benches. The assertion in Boilermakers that judicial 

power can only be exercised by Chapter III courts and only in isolation from non-

judicial powers indicates that the Court assumed the need to protect the exercise of 

                                                 
191

 See the comments of Sir Anthony Mason in “The Evolving Role and Function of The High Court” 

in Opeskin B & Wheeler FD (eds) The Australian Federal Judicial System (2000) 95. Certainly the 

judiciary were concerned about the proliferation of administrative tribunals – in his 1979 Wilfred 

Fullagar Memorial Lecture, Justice Brennan suggested that the role of the Federal and High Courts be 

extended to enable them to oversee administrative activity and entertain appeals on the merits of the 

case. See the discussion in Campbell E, “The Choice Between Judicial and Administrative Tribunals 

and the Separation of Powers” (1981) 12 Federal Law Review 24, 25. 
192

 In the absence of a federal court of inferior general jurisdiction Parliament conferred jurisdiction 

on the High Court under s 76(ii) of the Constitution in many quite minor matters, such as appeals 

from the Registrar of Trade Marks and Commissioner of Patents.  
193

 (1995) 183 CLR 245. 
194

 This problem has also been observed by legal commentators in the United States. See Winterton 

GG, Parliament, the Executive and the Governor-General (1983) 67–68. 
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judicial power from what might be perceived as undue political influence. In other 

words the Court saw itself in the classic liberal democratic role as guardian of the 

impartial administration of justice, providing a ‘check and balance’ on the improper 

exercise of legislative and executive power.  

 

By the late 1980s several members of the Court appeared to be toying with the 

notion of extending this role to make up for the perceived inadequacies of the 

legislative and executive branches, particularly their inaction in regard to the 

statutory protection of civil liberties. The idea that the High Court might be well 

placed to play the role of guardian of the fundamental rights of the individual is 

strongly evident in the dissenting judgments of Deane and Gaudron JJ in Re Tracey, 

discussed above. In Street v Queensland Bar Association
195

 (a case decided at the 

close of the period discussed in this chapter) Deane J confirmed this conviction and 

augured that the strength of ‘the guarantee that the citizen can be subject to the 

exercise of the Commonwealth judicial power only by the “courts” designated by 

Chapter III’ was but one of many judicially protected rights of the individual under 

the Constitution.
196

 The development of this emerging judicial perception of the 

Court’s role is explored in the following chapter. 

 

 

                                                 
195

 (1989) 168 CLR 461. 
196

 id., 521. 





4 

Negotiating the Boundaries 
Exploring the governmental role of the High Court 

__________________________________ 

 

The previous two chapters have charted chronologically to 1990 the High Court’s 

developing jurisprudence on the nature and scope of the judicial power. It has been 

shown that the Court has relied on the doctrine of the separation of powers to 

differentiate the judicial power from the other governmental powers and that 

systematic examination of the Court’s pronouncements on this subject can provide 

valuable insights into the evolving judicial perception of the role of the High Court 

in the governmental process. This final case analysis chapter reviews the Court’s 

separation of powers decisions from 1991 to 1998 – a period where the Court can be 

seen to be exploring the boundaries of the judicial power and asserting for itself a 

much broader governmental role. 

 

It was mentioned in the conclusion to the previous chapter that by the end of the 

1980s a small number of judges were hinting at the potential of application of the 

doctrine of the separation of powers to protect individual rights. In 1991 a case 

alleging legislative usurpation of the judicial function by the enactment of 

retrospective criminal laws was brought before the High Court. This case, 

Polyukhovich v Commonwealth,
1
 heralded a new judicial perception of the role of the 

High Court in the governmental process—that of guardian of the rights of the 

individual—and provided the Court with the interpretive means to manipulate the 

doctrine of the separation of powers to achieve that role. Before turning to an 

examination of the reasoning of the High Court in Polyukhovich (and to better 

appreciate the significance of this development) it is helpful to place the decision in 

                                                 
1
 (1991) 172 CLR 501. 
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its historical context with reference to the methods of interpretation employed by the 

High Court.  

 

(1) Interpretive Techniques of the High Court 

(a) Originalism  

As will be clear from Chapter Two, the foundation bench of the High Court 

comprising Griffith CJ, Barton and O’Connor JJ, had each been involved in the 

constitutional conventions leading up to federation in 1901. Probably as a result of 

their first-hand knowledge of the drafting of the Constitution, the bench initially 

adopted an interpretive method which reflected their understanding of the original 

intentions of the Founders. This method, which places the constitutional text into the 

context in which it was drafted, is referred to as ‘originalism’.
2
 Using this method the 

Court implied into the Constitution the doctrines of reserved state powers
3
 and 

intergovernmental immunities,
4
 each of which enhanced the principle of federalism 

and supported the position of the states in relation to the Commonwealth in the new 

federal compact. 

 

But although the Court resorted to the intentions of the Founders in the implication 

of these guiding federal doctrines, originalism was rarely used in the interpretation of 

specific provisions of the Constitution. As discussed in Chapter Two, the Court’s 

failure to reference the very clear intentions of the Founders in regard to the Inter-

State Commission had serious consequences for that institution. Moreover, the 

troublesome implication by the Court of the doctrine of the separation of powers 

might have been unnecessary had the Court employed the originalist method to 

                                                 
2
 See Kirk J, “Constitutional Interpretation and a Theory of Evolutionary Originalism” (1999) 27 (3) 

Federal Law Review 323, 324. It is noted that some commentators refer to this method as 

‘intentionalism’: See Mason AF, “The Interpretation of a Constitution in a Modern Democracy” in 

Sampford C and Preston K, Interpreting Constitutions: Theories, Principles and Institutions (1996) 

13, 15. 
3
 See Peterswald v Bartley (1904) 1 CLR 497. Application of the reserved state powers doctrine 

allowed the foundation High Court bench to narrowly interpret the legislative powers reposed in the 

Commonwealth Parliament under s 51 of the Constitution, reserving all other legislative power to the 

states. 
4
 See D’Emden v Pedder (1903) 1 CLR 91. The doctrine of intergovernmental immunities was applied 

by the High Court to insist that the state and federal governments were immune from 

intergovernmental interference and that they were also immune from each others’ laws.  
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define and distinguish the federal judicial power by reference to the intended 

principle of judicial independence.
5
  

 

Originalism has also been criticised for failing to adequately resolve ambiguities or 

uncertainties in the Constitution.
6
 Jeremy Kirk has observed that uncertainty can 

arise in two ways: where the Founders have failed to clearly communicate their 

meaning; or where the text indicates that the Founders ‘had no formed intention’ on 

a particular matter.
7
  The sporadic employment of the originalist method evident in 

the decisions of early benches of the High Court may be testament to this problem.
8
 

 

(b) Literalism and the Engineers’ Case 

The 1920 case Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (“the 

Engineers’ case”)
9
 announced a new era in the judicial method of interpretation. The 

practice of making implications from the intentions underlying the Constitution or 

from the context of its enactment was forcefully condemned by Isaacs J (who penned 

the joint judgment of the majority) as promoting uncertainty through the introduction 

of broad implications ‘formed on a vague, individual conception of the spirit of the 

[Constitution], which is not the result of interpreting any language to be quoted, nor 

referable to any recognised principle of the common law of the Constitution…’.
10

   

According to Isaacs J, the High Court had, to date, failed in its ‘chief and special 

duty’, being 

 

                                                 
5
 The Founders’ apparent belief that the principle of judicial independence and the structure of the 

Constitution was enough to distinguish and protect the federal judicial power from the other 

governmental powers is discussed at length in earlier chapters. See above pp 10–11; 39–41; 104–106. 
6
 Kirk J, “Constitutional Interpretation and a Theory of Evolutionary Originalism” (1999) 27 (3) 

Federal Law Review 323, 324. 
7
 ibid. 

8
 Jeffrey Goldsworthy notes that there has been a return to the sporadic adoption of the originalist 

method in recent years with the High Court in some cases relying heavily on evidence of the Founders 

intentions and in others denying its relevance. See Goldsworthy J, “Originalism in Constitutional 

Interpretation” (1997) 25 (1) Federal Law Review 1, 1–2. 
9
 (1920) 28 CLR 129. 

10
 id., 146 (per Knox CJ, Rich, Starke and Isaacs JJ). 
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faithfully to expound and give effect to [the Constitution] according to its 

own terms, finding the intention from the words of the compact, and 

upholding it…precisely as framed.
11

  

 

This new method of interpretation described as ‘literalism’ meant that courts, 

henceforth, could have no resort to the object, intent or purpose of a statute but must 

accord it the plain and literal meaning apparent from the face of the text.  

 

Some commentators believe that literalism was adopted by the High Court as a 

means of consciously redirecting power to the Commonwealth, the bench having 

realised the necessity of a strong central government during World War I.
12

 More 

likely it was due to factors internal to the High Court – the recent retirement of 

Griffith CJ and Barton J (O’Connor J having died in 1912) saw the end of the 

decentralist foundation bench and committed centralist Isaacs J had already 

developed a strong following within the Court.
13

 Without the limiting constitutional 

implication of federalism, the consequence of literalism was such that the 

Commonwealth heads of power found in s 51 were able to be read widely resulting 

in an accretion of power to the central Commonwealth government at the expense of 

the states.
14

  

 

Both the literalist technique and the denial of fundamental federalist principles that 

stemmed from the High Court’s decision in the Engineers’ case have been criticised 

                                                 
11

 id., 142. 
12

 Craven GJD, “The Engineers’ Case: Time for a Change?” in Upholding the Australian 

Constitution: Proceedings of the Eighth Conference of the Samuel Griffith Society (Vol. 8, 1997) 73, 

83. 
13

 Nethercote J, “The Engineers’ Case Seventy Five Years On” in Upholding the Australian 

Constitution: Proceedings of the Seventh Conference of the Samuel Griffith Society (Vol. 6, 1995) 

239, 243–45. The proposition that the effects of World War I cannot fully explain the decision in 

Engineers is supported by Stephen Gageler in “Foundations of Australian Federalism and the Role of 

Judicial Review” (1987) 17 Federal Law Review 162, 181–82. 
14

 Craven GJD, “The Engineers’ Case: Time for a Change?” in Upholding the Australian 

Constitution: Proceedings of the Eighth Conference of the Samuel Griffith Society (Vol. 8, 1997) 73, 

79–81. Indeed, Gregory Craven has suggested that the literalist method ‘was constitutionally 

programmed for the diminution of the States and the enhancement of the power of the 

Commonwealth’: “The High Court and the Ethics of Constitutional Interpretation” (2003) 28 (2) 

Alternative Law Journal 52, 53.  
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widely;
15

 but it was the ‘vituperative’
16

 language of the majority judgment written by 

Isaacs J that has incurred the ire of many commentators, Sir Owen Dixon among 

them.
17

 The passage that most commentators refer to in their critiques demonstrates 

the formidable force of Isaacs J’s personality in the early years of the High Court and 

his disdain for the direction the Court had taken under the leadership of Griffith CJ: 

 
The more the [previous decisions of the Court] are examined, and compared 

with each other and with the Constitution itself, the more evident it becomes 

that no clear principle can account for them. They are sometimes at variance 

with the natural meaning of the text of the Constitution; some are 

irreconcilable with others, and some are individually rested on reasons not 

founded on the words of the Constitution or on any recognised principle of 

the common law underlying the expressed terms of the Constitution, but on 

implication drawn from what is called the principle of ‘necessity’, that being 

itself referable to no more definite standard than the personal opinion of the 

Judge who declares it.  

 

The attempt to deduce any consistent rule from them has not only failed, but 

has disclosed an increasing entanglement and uncertainty, and a conflict both 

with the text of the Constitution and with distinct and clear declarations of 

law by the Privy Council.
18
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 See, in particular, the work of Gregory Craven, ibid.  
16

 Nethercote J, “The Engineers’ Case Seventy Five Years On” in Upholding the Australian 

Constitution: Proceedings of the Seventh Conference of the Samuel Griffith Society (Vol. 6, 1995) 

239, 243. 
17

 See the scathing review of Isaacs’ reasons for decision in the Engineers’ case by Sir Owen Dixon in 

an address delivered to Harvard in 1955: “Marshall and the Australian Constitution” in Jesting Pilate 

(1965) 166, 171. Geoffrey Sawer has also remarked of Engineers: ‘The joint judgment is one of the 

worst written and organised in Australian judicial history. Isaacs was given to rhetoric and repetition 

and here he gave these habits full rein’. See Sawer G, Australian Federalism in the Courts (1967) 

130.  
18

 Engineers’ case (1920) 28 CLR 129, 141–42. In regard to this passage John Nethercote has written: 

‘There cannot be any doubt that Isaacs dipped his pen in vitriol before drafting the judgment. It came 

within a month of Griffith’s death: there would not have been any irony (as there was with Mark 

Anthony at Caesar’s funeral) had Isaacs told his listeners that he had come to bury Griffith, not to 

praise him’. Nethercote J, “The Engineers’ Case Seventy Five Years On” in Upholding the Australian 

Constitution: Proceedings of the Seventh Conference of the Samuel Griffith Society (Vol. 6, 1995) 

239, 243. 
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Although many commentators criticised the decision in Engineers, the ultimate 

demise of the literalist technique was due, in no small part, to Isaacs himself. 

Commenting on this, Leslie Zines has written that:  

 
Many of Isaacs J’s [post-Engineers] judgments are replete with references to 

the nature of the polity created by the Constitution and to the evolution of 

constitutional conventions in the British Commonwealth… Policy 

considerations abound, even if one consistent policy, namely enhancement of 

national power, tends to overshadow many of the others with which he was 

concerned.
19

 

 

(c) Strict Legalism 

In 1952 on the occasion of his swearing in as Chief Justice, Sir Owen Dixon put the 

name ‘legalism’ to an interpretive method that had been employed by the Court for 

some time.
20

 Because they are somewhat similar and because many commentators 

appear to confuse the twin concepts of literalism and legalism,
21

 the exact inception 

of the latter as a method of interpretation is difficult to establish. Clearly, in the late 

1930s the restraining effects of literalism were taking their toll on some members of 

the High Court. The prohibition on deriving implications from statutes proved too 

much for Dixon J who, in 1937, declared his intention to ignore this interpretive 

limitation: 

 

                                                 
19

 Zines L, The High Court and the Constitution (3
rd

 ed., 1992) 342. A pertinent example can be found 

in the case Commonwealth v Kreglinger and Fernau Ltd and Bardsley (1926) 37 CLR 393 where 

Isaacs J said at 411–12: ‘[I]t is the duty of this Court, as the chief judicial organ of the 

Commonwealth, to take judicial notice, in interpreting the Australian Constitution, of every 

fundamental constitutional doctrine existing and fully recognised at the time the Constitution was 

passed and therefore to be taken as influencing the meaning in which its words were used by the 

Imperial Legislature’. In this way he took judicial notice of concepts such as responsible government 

saying it was ‘part of the fabric on which the written words of the Constitution are superimposed’ (at 

413). 
20

 ‘It may be that the Court is thought to be excessively legalistic. I should be sorry to think that it is 

anything else. There is no other safe guide to judicial decisions in great conflicts than a strict and 

complete legalism.’ Dixon O, Speech upon Being Sworn-in as Chief Justice, 21 April 1952, (1952) 85 

CLR xiv (emphasis added). 
21 See for instance Goldsworthy J, “Realism About the High Court” (1989) 18 Federal Law Review 

27 where he criticises political scientist Brian Galligan for confusing the two concepts in his 1987 

work Politics of the High Court. This confusion is also noted by Stephen Gageler in “Foundations of 

Australian Federalism and the Role of Judicial Review” (1987) 17 Federal Law Review 162, 176. 
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Since the Engineers’ case a notion seems to have gained currency that in 

interpreting the Constitution no implications can be made. Such a method of 

construction would defeat the intention of any instrument, but of all 

instruments a written Constitution seems the last to which it could be applied. 

I do not think that the judgment of the majority in the Engineers’ case meant 

to propound such a doctrine.
22

 

 

Later, in 1945, Dixon reiterated his exasperation with literal interpretation: 

 
We should avoid pedantic and narrow constructions in dealing with an 

instrument of government and I do not see why we should be fearful about 

making implications.
23

 

 

As Dixon’s following within the Court grew, so too did the interpretive method of 

legalism. Unlike literalism, legalism allowed judges to look beyond the plain 

meaning of the text and reference secondary material in support of judicial 

reasoning.
24

 It also permitted judges to draw implications from the text of statutes 

and the Constitution.
25

 Legalism was still, however, conceived in the context of 

common law declaratory theory.
26

 This theory, which held that judges only located 

and applied the law and had no role in its creation,
27

 underpinned literalism and 

survived its demise. By allowing the constitutional implication of broad underlying 

doctrine (like that of the separation of powers), the application of Dixonian legalism 

had the effect of diluting some of the more disabling restrictions of literalism whilst 

retaining the legitimacy afforded by the denial of a law-making judiciary. The 

                                                 
22

 West v Commissioner of Taxation (1937) 56 CLR 657, 681–82. 
23

 Australian National Airways Pty Ltd v Commonwealth (1945) 71 CLR 29, 85 (per Dixon J). 
24

 Russell Smyth reports a steady increase in the High Court’s use of secondary authority during the 

period ascribed to the interpretative method of legalism. This increase became significant with Sir 

Anthony Mason’s appointment as Chief Justice and the move toward realism in interpretation. See: 

Smyth R, “Other Than ‘Accepted Sources of Law’?: A Quantitative Study of Secondary Source 

Citations in the High Court” (1999) 22 (1) University of New South Wales Law Journal 19, 29. 
25

 Gageler S, “Foundations of Australian Federalism and the Role of Judicial Review” (1987) 17 

Federal Law Review 162, 176.  
26

 ibid. 
27

 Justice Gibbs saw the role of the judge under the common law declaratory theory thus: ‘Our duty is 

to declare the law as enacted in the Constitution [and enactments of Parliament] and not to add to its 

provisions new doctrines which may happen to conform to our own prepossessions’. Attorney-

General (Cth); ex rel McKinlay v Commonwealth (1975) 135 CLR 1, 44. 
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drawing of such implications was not considered by the Court to be an affront to the 

declaratory theory. Justice Windeyer explained the justification thus: 

 
[I] would prefer not to say ‘making implications’ because our avowed task is 

simply the revealing or uncovering of implications that are already there.
28

 

 

Of course, legalism was not without its critics. Galligan has argued that strict 

legalism was ‘more a quality of the High Court's rhetoric than of its actual decision 

making’
29

 and was simply a means of disguising the ‘political [or creative] aspect of 

constitutional adjudication’.
30

 Nevertheless, by denying that social and political 

objectives influenced the Court’s decision-making,
31

 the rhetoric of legalism (and 

indeed literalism), served an important purpose in communicating a strong and 

irreproachable public image for the Court, allowing it to build the identity and 

reputation necessary to an effective final court of appeal and for the maintenance of 

public confidence in the judiciary.
32
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 Victoria v Commonwealth (1971) 122 CLR 353, 402. 
29

 Galligan B, “Realistic Realism and the High Court's Political Role” (1989) 18 Federal Law Review 

40, 43. 
30

 Ibid. Similar sentiments may be found in Mason AF, “The Role of a Constitutional Court in a 

Federation” (1986) 16 Federal Law Review 1, 5; and Craven G, “The Engineers’ Case: Time for a 
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obscures their real power thus fortifying their ability to exercise judicial power’: Baar C, “The Courts 
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Democracies (1988) 53, 55. See also Russell PH, “Judicial Power in Canada’s Political Culture” in 

Friedland ML (ed) Courts and Trials: A Multidisciplinary Approach (1975). 
31

 An example of this express denial (and the application of the legalist method) can be found in 

Clunies-Ross v the Commonwealth (1984) 155 CLR 193 where the Court said: ‘It would be an 

abdication of the duty of this Court under the Constitution if we were to determine [this] important 

and general question of law…according to whether we personally agreed or disagreed with the 

political and social objectives which the Minister sought to achieve. … As a matter of constitutional 

duty, [the] question must be considered objectively and answered in this Court as a question of law 
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case’ (at 204).  
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 Galligan B, “Realistic Realism and the High Court's Political Role” (1989) 18 Federal Law Review 
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(d) Realism and the Decline of the Declaratory Theory of Law 

Polyukhovich v Commonwealth (referred to at the beginning of this chapter) featured 

the first curial pronouncement by a Chief Justice of the High Court acknowledging 

that, in fact, judges made law.
33

 The premise that judges made, rather than simply 

declared, law was already well accepted in England. Patapan has observed that the 

European Court of Justice and the decisions of the European Court of Human Rights 

influenced the law in the United Kingdom ‘to such an extent that by 1972 the judicial 

members of the House of Lords were willing to admit publicly the reality of judicial 

creativity’.
34
In fact, the English Judge Lord Radcliffe had published an account of 

the judicial function four years earlier which left no doubt as to the law-making role 

of judges: 

 
 [P]ersonally I think that judges will serve the public interest better if they 

keep quiet about their legislative function...the judge who shows his hand, 

who advertises what he is about...[may be] doing more harm to general 

confidence in law as a constant, safe in the hands of the judges, than he is 

doing good...
35

 

 

And in a later article in the Journal of the Society of Public Teachers of Law, Lord 

Reid referred to the theory that judges simply applied the law with a measure of 

disdain, saying: ‘we do not believe in fairy tales anymore’.
36

  

 

Australian judges were not immune to these developments abroad. Prior to the 1991 

curial rejection of the common law declaratory theory, its decline had been evident 

for some time in the extra-judicial statements of Australian High Court judges. As 

early as 1980, in an address to the National Press Club, Justice Lionel Murphy 

expounded on the judicial function in the following terms: 

                                                 
33

 ‘[I]t is widely recognised that courts, in exercising their judicial power, make and alter law in the 

sense of formulating new or altered legal principles’: Polyukhovich v Commonwealth (1991) 172 CLR 

501, 532–33 (per Mason CJ).  
34

 Patapan H, Judging Democracy: The New Politics of the High Court of Australia (2000) 16. 
35

 Lord Radcliffe, Not in Feather Beds (1968) 265 as cited in Goldsworthy J, “Realism About the 

High Court” (1989) 18 Federal Law Review 27, 33. 
36

 Lord Reid, “The Judge as Lawmaker” (1972) 12 Journal of the Society of Public Teachers of Law 
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 One part of the role of a judge, especially a judge in the higher courts, is that 

he not only applies the law, he often makes or helps make it...Judges used to 

pretend that they only interpreted the law, never made it. But the law-making 

role of judges is now openly accepted all around the world.
37

 

  

The reference to ‘all around the world’ in this passage probably didn’t include 

Australia at that stage – in the still hallowed halls of Australian legalism,
38

 an 

admission by a judge that he viewed law making as a crucial part of the judicial role 

was doubtless quite a revelation. Less than 12 months prior to this statement, Mason 

J deferred to the fiction that judges simply apply the law saying that the High Court 

is ‘neither a legislature nor a law reform agency’
39

 and should not be tempted to 

legislate from the bench.  

 

The abandonment of ‘strict and complete legalism’ which upheld the declaratory 

theory of law in favour of a more policy oriented approach to constitutional 

interpretation was later foreshadowed by Mason in the inaugural Menzies Lecture 

delivered at the University of Virginia in 1985.
40

  

 
Because policy oriented interpretation exposes underlying values for debate it 

would enhance the open character of the judicial decision-making process and 

promote legal reasoning that is more comprehensible and persuasive to 

society as a whole. This development would lead to a better understanding of 

constitutional judgments and, no doubt, to a greater capacity and willingness 

to criticise them. But criticism is a small price to pay if the approach is one 

that contributes, as it seems to have done in the United States, to a stronger 

sense of constitutional awareness on the part of the community and a more 

accurate appreciation of the issues arising for decision… The movement away 
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was a great supporter of legalism. See for instance, Barwick CJ’s comments in Damjanovic & Sons v 
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from formal, legalistic interpretation…should reinforce our determination as 

judges to provide objective and principled elaboration in support of our 

decisions.
41

   

 

However, despite reiterating this position in his 1987 article “Future Directions in 

Australian Law”,
42

 Mason (who had recently been elevated to the office of Chief 

Justice) refrained from official abrogation of the declaratory theory of law. In light of 

Dixon’s precedent, it might be thought that the occasion of being sworn-in as Chief 

Justice was an appropriate opportunity to expose the fiction of the declaratory 

theory; yet, whilst Mason admitted in his swearing in speech that judicial 

interpretation involved ‘creative elements’
43

 and required a purposive approach, he 

stopped short of exposing the law-making role of judges. 

 

By 1991, Mason was prepared to make the public admission that the exercise of 

judicial power involved the judiciary in both making and altering the law.
44

 By doing 

so, he effectively eschewed the limited role of the judiciary and the deference to 

Parliament that implicitly accompanied common law declaratory theory. A number 

of defining events can be seen to have impacted upon this reformulation of the 

Court’s role in the governmental process. Importantly, the establishment in 1976 of 

the Federal Court (which assumed the trial jurisdiction previously exercised by the 

High Court in federal matters)
45

 and amendments to the Judiciary Act to enable the 

Court to remit cases commenced in its original jurisdiction
46

 allowed the High Court 
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 (1987) 13 Monash University Law Review 149. 
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to concentrate on its appellate and constitutional roles.
47

 In 1980, the High Court was 

relieved of its previously itinerant status—reliant as it was upon the provision of 

circuit accommodation by the state Supreme Courts—and was ensconced in a 

purpose-built home in Canberra.
48

 This placed the judicial power, both physically 

and symbolically,
49

 in the federal triad of governmental power in Canberra 

represented by Parliament House, Government House (as the notional seat of federal 

executive power) and the new High Court building. In the early 1980s the Court also 

made internal procedural changes that enhanced the Court’s control of its docket by 

limiting grants of special leave to appeal to cases that raised important issues of law 

or public interest.
50

 This, it has been observed, allowed the Court’s appellate 

jurisdiction to be all but exercised at the Court’s discretion.
51

 In addition to these 

changes which enhanced the national identity and institutional autonomy of the High 

Court, the Australia Acts of 1986 gave the Court a new independence by removing, 

once and for all, the Privy Council from the Australian legal hierarchy
52

 and 

allowing the Court the freedom to develop a view of the law that responded to the 

‘history and conditions of this country, rather than to those of the United 

Kingdom’.
53

 

 

These events in the institutional development of the High Court should also be 

understood in the context of radical change to Australia’s economic organisation. In 

1983 the Australian dollar was floated on the world’s currency market; shortly 

thereafter major industries were deregulated and many government services and 
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enterprises were privatised.
54

 A new stage was therefore set for the development of 

the Court’s understanding of its role, and it was upon this stage that the interpretive 

technique of ‘realism’
55

 or ‘progressivism’
56

 was developed. Realism, as the name 

suggests, signified a more realistic approach to judging.
57

 Rather than relying on the 

mere text of a statute without reference to its context or any external interpretive 

aids, the Court now looked to the policy objectives behind legislation, the practical 

consequences of its decisions and social, economic and other considerations.  

 

There is no doubt that the interpretive method of realism facilitated the extension of 

the Court’s separation of powers jurisprudence to assert its new role as guardian of 

individual rights. As will be seen in the analysis of cases that follow in this chapter, 

the Court's interest in rights was generated in the context of an increasing awareness 

of human rights in the international arena.
58

 Realism allowed the High Court to 

contextualise its interpretation of domestic legislation (including the Australian 

Constitution) by taking international norms and ratified conventions into account.  

 

(2) The Constitutional Implication of Prohibitions, Rights and 

Freedoms 

It was earlier foreshadowed that from 1991
59

—the beginning of the period discussed 

in this chapter—High Court judges began to discover specific ‘fundamental’ rights 

that were said to be implicit in the Constitution. Such rights included the 

constitutional guarantee of judicial due process, the right to equality, the right to a 
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fair trial, protection from arbitrary imprisonment and the freedom of political 

communication (although not all enjoyed majority support). As will shortly be seen, 

many of these rights found their source in the separation of judicial power under 

Chapter III of the Constitution with particular reliance placed by the Court on the 

doctrine of the separation of powers. In the preceding two chapters it was shown that 

the Court had employed the doctrine to define and protect the federal judicial power 

and to explain and justify its role in the governmental process. In the string of cases 

that follows it will become clear that the Court was exploring the boundaries of the 

federal judicial power and asserting for itself a greater governmental role.  

 

(a) The Implied Constitutional Guarantee of Judicial Process 

(i) Retrospective criminal laws 

It has already been mentioned that Polyukhovich v Commonwealth
60

 was the vehicle 

chosen by Mason CJ for the official rejection of the proposition that the Court’s role 

was simply to declare and apply the law. It was also the first case where the implied 

guarantee of constitutional due process began to take form. The case concerned the 

validity of s 9 of the War Crimes Act 1945 (Cth) which was introduced by 

amendment to the principal Act in 1998. Section 9 provided that a person who 

committed a ‘war crime’ during the course of World War II was guilty of an 

indictable offence against the Commonwealth. The Act was amended with the 

purpose of retrospectively punishing individuals resident in Australia who had 

committed crimes of ‘political, racial or religious persecution’
61

 in occupied Europe 

during the war. Polyukhovich, who had been charged under the Act with alleged war 

crimes committed in the Ukraine, brought an action in the High Court seeking a 

declaration as to the validity of s 9 of the Act as amended.
62

 The plaintiff challenged 

the validity of the Act on two grounds. The first was that the Act was ultra vires or 

beyond the power of Parliament in that the external and defence powers of the 

Commonwealth Parliament could not sustain it. In respect of this ground, a majority 
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of the High Court held that the legislation was validly enacted within the external 

affairs power of the Constitution.
63

 

 

The second argument advanced by the plaintiff, and the one that is of most interest 

here, is that the legislature, in attempting to decree specified past conduct to be a 

criminal offence, had usurped the judicial power of the Commonwealth which could 

only be vested in a court properly constituted under Chapter III of the Constitution. 

Such retroactive or ex post facto legislation, the plaintiff argued, amounted to a bill 

of attainder or a bill of pains and penalties
64

 which, though not constitutionally 

prohibited in Australia,
65

 was necessarily precluded by application of the doctrine of 

the separation of powers. On this point a majority of the Court accepted the 

plaintiff’s contention but found that it had no application in the current case
66

 

because a bill of attainder was directed to a specified person or group with the result 

of inflicting punishment without a judicial trial.
67

 In the present case, the Act was 

applicable generally to all Australian citizens or residents and provided for a trial 

before a jury for the purpose of determining guilt; thus the majority found that s 9 

did not interfere with the exercise of judicial power.
68

  

 

The validity of a law which retrospectively operated to declare an act to be criminal 

when the act in question was not an offence at the time it was performed was 

altogether another question and one which occupied much of the reasons for 
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judgment. This was an issue that had not been decided since 1915
69

 and, as Deane J 

pointed out, this last determination had not taken account of the significance of the 

separation of judicial power under Chapter III.
70

 There are, of course, several clear 

policy objections to retrospective criminal laws. For instance, it may be argued that 

they infringe the rule of law requirement that laws, particularly penal laws, should be 

posited, fixed in advance and certain.
71

 In her dissenting judgment, Gaudron J 

explained that it would amount to a ‘travesty of the judicial process if…the law 

proscribing and providing for punishment of [an] act were a law invented to fit the 

facts after they had become known’.
72

 Both Deane and Gaudron JJ found that ex post 

facto criminal laws contravened the separation of judicial power implied in the 

Constitution by Chapter III. Because the legislation retrospectively deemed a person 

who had committed a crime (defined and qualified in the Act) to be guilty of a ‘war 

crime’ and subject to punishment under the Act, the legislation interfered with the 

judicial process and usurped the judicial power. This was so because the adjudication 

of guilt of a person accused of a criminal offence is a function pertaining exclusively 

to the judicial power. That, according to Deane J, was a ‘fundamental constitutional 

truth’.
73

 

 

Justice Toohey, who is often cited with the majority on this issue, was equivocal in 

his stance on the general validity of retrospective criminal laws. In deciding this 

question, he concentrated on the ‘offensiveness’
74

 of the retroactivity, in the sense of 

the degree of detriment caused to the plaintiff. Because Polyukhovich was accused of 

the crime of murder any argument based on the rule of law or moral precepts loses 

its force. Murder, Toohey J reasoned, ‘was conduct that attracted the sanction of 

criminal laws generally…it cannot be said that an individual is caused detriment to 
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which he or she would not have been subject at the time of the conduct, or that he or 

she had “no cause to abstain” from that conduct’.
75

 Furthermore, where the conduct 

of which the individual is accused is of an ‘extremely grave’
76

 nature 

 
there is a strong argument that the public interest in seeing the [alleged 

criminal] called to justice outweighs the need of society to protect an 

individual from prosecution on the basis that a law did not exist at the time of 

the conduct.
77

 

 

Chief Justice Mason, Dawson and McHugh JJ each decided that, except in relation to 

bills of attainder and the legislative determination of guilt, the enactment of a 

retrospective criminal law did not offend Chapter III of the Constitution.
78

  Because 

Brennan J did not decide the issue, there was no clear majority on the subject of ex 

post facto criminal laws.  

 

What did emerge from Polyukhovich, however, was the proposition that the doctrine 

of the separation of powers (and in particular, the separation of judicial power from 

the legislative and executive powers) was a potential vehicle for the protection of 

certain fundamental rights and liberties.
79

 This was particularly discernable in the 

dissenting judgments of Deane and Gaudron JJ who found a guarantee of judicial 

process in the separation of judicial power under Chapter III of the Constitution.
80

 

Justice Toohey, who joined the majority in Polyukhovich, also alluded to the 

potential for invalidity where legislation interfered with or excluded ‘the ordinary 

indicia of judicial process’.81 It will be remembered that much of the High Court’s 

early jurisprudence on the nature of the judicial power focused upon the task of 

defining the subject matter of the power through legalistic, rather than purposive 

analysis. Now it was suggested that an investigation of what constituted judicial 
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power should be understood in the context of the judicial process from which the 

exercise of judicial power cannot be divorced. In the words of Gaudron J, judicial 

power 

 
is a power that, for complete definition, requires description of its dominant 

and essential characteristic, namely, that it is exercised in accordance with 

that process which is referred to as the judicial process.
82

 

 

The exercise of federal judicial power must therefore be undertaken by a court, 

properly constituted and vested with such power under Chapter III of the Australian 

Constitution (and in which no other power, except that arising incidentally, may be 

vested). It must further, in that context, exercise the judicial power according to the 

dictates of the judicial process. Elements of the judicial process included, according 

to Gaudron J, the fact of open and public inquiry,
83

 application of the rules of natural 

justice and an application of ‘the law as determined to the facts as determined’.
84

  

 

(ii) Equality 

Justice Gaudron added to the features of the judicial process in Leeth v 

Commonwealth
85

 asserting that ‘the concept of equal justice…is fundamental to the 

judicial process’.
86

 Leeth involved a challenge to a federal law which provided that, 

in sentencing a federal offender, the sentencing court was to set a non-parole period 

according to the law of the state in which the court was sitting. The appellant, Leeth, 

argued that since state laws varied widely, an offender could be sentenced to a 

greater term of imprisonment in one state than another for the same federal offence. 
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This, it was argued, was contrary to an implied prohibition against the unequal 

treatment of equals or was otherwise in contravention of Chapter III of the 

Constitution.
87

 

 

The argument advanced on behalf of the appellant in Leeth found favour with 

Gaudron J who inferred an implied constitutional right to equality on the basis that 

sentencing a federal offender pursuant to this law would be contrary to the judicial 

process. By reasoning that the legislation required the sentencing court to act 

unjudicially and, as such, purported to invalidly confer a non-judicial power upon a 

state court exercising federal jurisdiction, Gaudron J effectively upheld the second 

limb of the Boilermakers’ doctrine. That the separation of judicial power inferred a 

prohibition against interference with the judicial process also found favour with 

Toohey J who, in a joint judgment with Deane J, found an implied prohibition 

against discrimination attaching to the guarantee of judicial process.  

 
[T]he doctrine of legal equality is, to a significant extent, implicit in the 

Constitution’s separation of judicial power…in Ch III’s exclusive vesting of 

the judicial power in the “courts” which it designates, there is implicit a 

requirement that those “courts” exhibit…the essential attributes of the curial 

process, including the obligation to act judicially. At the heart of that 

obligation is the duty of a court to extend to the parties before it equal justice, 

that is to say, to treat them fairly and impartially as equals before the law and 

to refrain from discrimination on irrelevant or irrational grounds.
88

 

 

The majority of the Court, comprising Mason CJ, Dawson and McHugh JJ, upheld 

the legislation although, as Winterton has pointed out, on very different grounds.
89

 

Though recognising that a legislative prescription requiring a court to act ‘in a 

manner contrary to natural justice’ might impose a non-judicial power contrary to 
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Chapter III, they did not find such a prescription in the present case. This was 

because the ‘due process protected by s 71 [was] procedural only, not substantive’.
90

 

On the subject of the alleged implied prohibition against discrimination they rejected 

the reasons of Toohey and Deane JJ saying that there was nothing in the Constitution 

requiring ‘uniform operation [of Commonwealth laws] throughout the 

Commonwealth’.
91

 Justice Brennan upheld the legislation on grounds which were 

closely connected to the facts of the case; but, he left open the question of the 

existence of an implied right to equality based on a constitutional guarantee of 

judicial process.
92

  

 

(iii) Immunity from arbitrary imprisonment 

In Chu Kheng Lim v The Minister for Immigration, Local Government and Ethnic 

Affairs
93

 a majority of the High Court suggested that the implied guarantee of 

judicial process attaching to Chapter III of the Constitution would prohibit 

imprisonment of an Australian citizen otherwise than pursuant to the judicial 

process.
94

 Lim concerned a number of Cambodian asylum-seekers (“the plaintiffs”) 

who had entered Australia illegally and were held in custody under the Migration Act 

1958 (Cth). Upon their arrival in Australia, the plaintiffs had applied for refugee 

status pursuant to an international convention to which Australia was signatory. 

Those applications were rejected and an appeal was made to the Federal Court 

seeking reconsideration by the Minister. The appeal was successful and the Federal 

Court ordered the Minister to review the decision. At the same time the Federal 

Court set a date to hear the plaintiffs’ application to be released from custody. Two 

days before those proceedings, the Commonwealth passed amendments to the 
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Migration Act that prevented a court from releasing a person ‘designated’ under the 

Act. The definition of ‘designated person’ caught the plaintiffs and was, arguably, 

directed specifically to them.
95

  

 

The plaintiffs brought an action in the High Court against the Minister for 

Immigration arguing that the amendment directing that a court could not order a 

person’s release from custody interfered with the judicial process and contravened 

Chapter III of the Constitution. They further asserted that the Act was a bill of 

attainder because it was directed to such a narrow group as to be identifiable, 

because it legislatively (or executively) determined guilt and because it enacted a 

‘pre-ordained legislative penalty’.
96

  

 

A majority of the Court found that the provision preventing a court from ordering the 

release from custody of a designated person was invalid. It was beyond the 

legislative competence of Parliament to direct or proscribe the manner in which the 

Court exercised the judicial function.
97

 The legislative direction of an outcome was 

especially abhorrent and represented ‘an impermissible intrusion into the judicial 

power which Chapter III vests exclusively in the courts’.
98

 

 

As alluded to above, the majority also suggested the existence of a constitutional 

immunity from arbitrary detention without judicial due process implied in Chapter 

III of the Constitution. They reasoned that imprisonment, by its nature (subject to 

certain exceptions),
99

 was punitive and that the adjudication and punishment of 

criminal guilt was exclusive to the judicial process and could not be invested other 

than in the judicial arm of government.
100

 This immunity, however, did not extend to 
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non-citizen aliens who were subject to the apparently non-punitive
101

 detention for 

the purposes of the consideration of refugee status or deportation.
102

 The Court 

stopped short of entrenching the constitutional immunity, it not being necessary to 

decide that point. Geoffrey Kennett has argued that to do so would require a ‘large 

step of reasoning’
103

 beyond the ‘existing rights’ analysis traditionally held at the 

core of judicial power. The immunity was also, he argued, based upon an assumption 

of the punitive nature of imprisonment which was undermined from the outset by the 

exceptions identified by the majority.
104

 

 

Only McHugh J in dissent dealt with the bill of attainder argument advanced by the 

plaintiffs. He found, despite practical evidence to the contrary, that the Act did not 

adequately specify an ascertainable group of persons. He also concluded that there 

was no legislative imposition of punishment because the detention in question had 

the purpose of achieving a ‘legitimate non-punitive object’.
105

 In the opinion of 

McHugh J: 

 
If a law of the Parliament can be characterised as a law with respect to aliens, 

it is valid whatever its terms, provided that the law does not infringe any 

express or implied prohibition in the Constitution.
106

 

 

(iv) Fair trial 

In Dietrich v The Queen,
107

 a majority of the High Court found the right to a fair trial 

implied in the constitutional guarantee of judicial due process. Given that the concept 

of judicial process, as particularised earlier, necessarily involves the due process 
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requirement of fairness, it is pertinent to ask why ‘fairness’ was singled out for 

special treatment by the Court in Dietrich. This question was answered by Deane J. 

 
[I]t is desirable that the requirement of fairness be separately identified since 

it transcends the content of more particularised legal rules and principles and 

provides the ultimate rationale and touchstone of the rules and practices 

which the common law requires to be observed in the administration of the 

substantive criminal law.
108

 

 

From the right to a fair trial (inferred from the requirement of due process attaching 

to the constitutional guarantee of judicial process which was in turn implied into the 

Constitution pursuant to the separation of judicial power in Chapter III) the High 

Court saw fit to infer another right – the right to legal representation. In this respect 

the majority was responding directly to the facts at hand: an indigent individual who 

had been charged with importation of heroin contrary to the Customs Act 1901 (Cth). 

On the first day of his trial the accused, Dietrich, sought an adjournment for the 

purpose of securing legal representation. The application for adjournment was 

refused by the trial judge on the grounds that the accused had no prospect of gaining 

legal representation because he had already exhausted all avenues in that regard. 

Following his conviction, Dietrich appealed to the High Court alleging a miscarriage 

of justice. The majority held that the trial of a person who is unrepresented and 

accused of a serious offence would be manifestly unfair where such person was 

indigent and desired representation.
109

 The Court suggested that in cases of this 

nature a stay of proceedings should be ordered; although, as one commentator has 

noted, in a case such as Dietrich where the prospect of obtaining assistance was 

negligible, such a stay could effectively be permanent.
110
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The High Court's decision in Dietrich has been criticised as a politically motivated 

judicial response to federal funding cuts to the legal aid scheme.
111

 Perhaps 

ironically, in response to the decision, the Attorney-General of the day himself 

invoked the rhetoric of the separation of powers saying that ‘legal aid decisions were 

for the political branches of government, not for the courts’.
112

 

 

(b) The Implied Freedom of Political Communication 

(i) Establishing the implied freedom 

In September 1992, the High Court delivered judgment in two landmark cases in 

which a majority of the Court found a constitutionally implied freedom of political 

communication. Those cases, Nationwide News Pty Ltd v Wills
113

 and Australian 

Capital Television Pty Ltd v Commonwealth (No 2) (“the Political Advertising 

case”)
114

 were handed down on the same day, featured the same majority
115

 and 

shared much the same reasoning and conclusions. For the purpose of discussion of 

the creation of the implied freedom of political communication, it is convenient to 

look to the Political Advertising case; for it was in that case that the reasoning of the 

majority was consolidated and the recognition of the constitutional freedom fully 

realised.  

 

The Political Advertising case concerned the validity of amendments to the 

Broadcasting Act 1942 (Cth) which prohibited the broadcasting of political 

advertising during Commonwealth and state election periods and referendum 

campaigns. Instead, the legislation introduced a requirement that broadcasters 

allocate free time in accordance with a complicated formula based on the number of 

seats held by the party in the legislature or Parliament at the time immediately 

preceding the election and the proportion of first preference votes the party received 

at the previous election. The formula favoured sitting members of Parliament and 

                                                 
111

 Solomon D, The Political High Court (1999) 50. 
112
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114
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potential candidates of parties that had secured representation in the House. It 

excluded interest groups and independents that did not have a registered party 

running a candidate in the election.
116

 The legislation was apparently enacted with 

the purpose of ‘addressing the potential for undue influence in raising the 

increasingly prohibitive sums needed for election advertising, especially on 

television’.
117

 

 

There was no doubt in this case that the legislation was within the scope of the core 

broadcasting power under the Australian Constitution. The question for the High 

Court was whether there was an implied constitutional prohibition that prevented the 

legislative restriction on political communication. A majority of the Court
118

 held 

that the Constitution implied such a prohibition and consequently declared the 

provisions invalid. The Court found that the Constitution provided for a system of 

representative government from which the protection of a freedom of 

communication in respect of political matters was necessarily implied. By employing 

a restrictive formula, which precluded certain groups and favoured others, the 

legislation effectively undermined this freedom.  

 

The basis from which the freedom of political communication was derived and the 

extent of the protection the freedom entailed differed between the majority judges. 

Chief Justice Mason found that the Constitution prescribed a system of 

representative government ‘in which the elected representatives exercise sovereign 

power on behalf of the Australian people’.
119

 A freedom of communication in respect 

of public affairs and political discussion was considered ‘indispensable’
120

 to the 

effective operation of this system. Justices Deane and Toohey derived the freedom of 
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political communication from a similar basis; though, they asserted that the freedom 

extended beyond the Commonwealth to all levels of government within the national 

system. Justice Gaudron defended an approach earlier pioneered by Murphy J which 

demonstrated the potential of constitutional implication of a range of rights from the 

rather tenuous ‘nature of free society’
121

 saying: 

 
The notion of a free society governed in accordance with the principles of 

representative parliamentary democracy may entail freedom of movement, 

freedom of association and, perhaps, freedom of speech generally. But, so far 

as free elections are an indispensable feature of a society of that kind, it 

necessarily entails, at the very least, a freedom of political discourse. And that 

discourse is not limited to communication between candidates and electors, 

but extends to communication between the members of society generally.
122

 

 

In Miller v TCN Channel Nine Pty Ltd
123

 Murphy J had argued that the constitutional 

implication of the nature of free society (from which certain ‘fundamental’ rights 

were imported), was as tenable as the methods used to imply the doctrines of 

responsible government and separation of powers into the Constitution.
124

  This 

approach to the implication of rights has been widely criticised. For instance, it has 

been argued that, unlike other doctrinal implications, the nature of free society is not 

referable to either the text or the structure of the Constitution.
125

 In his reasons in the 

Political Advertising case, Mason CJ imports an analysis that, if applied to the 

assumption of the ‘nature of free society’, would preclude its implication into the 

Constitution. He said: 

 
It is essential to keep steadily in mind the critical difference between an 

implication and an unexpressed assumption upon which the framers 
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proceeded in drafting the Constitution. The former is a term or concept which 

inheres in the instrument and as such operates as part of the instrument, 

whereas an assumption stands outside the instrument. Thus, the Founders 

assumed that the Senate would protect the states but in the result it did not do 

so. On the other hand, the principle of responsible governmentthe system of 

government by which the executive is responsible to the legislatureis…an 

integral element in the Constitution.
126

 

 

According to McHugh J’s analysis the freedom may be derived by secondary 

implication from specific constitutional provisions. He argued that the words 

‘directly chosen by the people’ in ss 7 and 24 of the Constitution when ‘interpreted 

against the background of the institutions of representative democracy and 

responsible government’
127

 implied the right to vote.
128

 From this foundation he 

asserted the implicit necessity of the freedom of political communication in the 

electoral process to ensure the effectiveness of the constitutional provisions.
129

 

Unlike the other judges in the majority, McHugh J limited the implied freedom to the 

context of the electoral process
130

 saying that, in this context, ‘the people possess the 

right to participate, the right to associate and the right to communicate’.
131

 

 

(ii) The scope of the implied freedom 

The exact scope of the implied constitutional freedom of political communication 

was not fully determined in the foundation cases. The reasons for decision of the six 
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judges
132

 that supported the implied freedom in the Political Advertising case reveal 

some considerable variation as to the delineation of the freedom’s boundaries.
133

 The 

broadest view was expressed by Gaudron J who indicated that the concept of 

representative governmentthe efficacy of which the freedom was implied to 

ensuremay well require that the freedom be extended to encompass freedom of 

speech generally.
134

 The 1994 cases Theophanous v The Herald & Weekly Times 

Limited
135

 and Stephens v West Australian Newspapers Limited
136

 provided the Court 

with the opportunity to expand on its previous decisions in considering whether the 

implied freedom of political communication could be employed in defence of a 

common law action for defamation.  

 

Theophanous concerned a defamation action by a federal Member of Parliament 

against a Melbourne newspaper which had published a ‘letter to the editor’ that 

contained critical comments about the Member’s parliamentary performance. The 

plaintiffs in Stephens were members of a state parliament who alleged defamation 

against a Western Australian newspaper. The paper had described international travel 

by the plaintiffs in their parliamentary capacity as ‘rorts’ and ‘junkets’ and 

questioned the plaintiffs’ fitness to hold public office.  The defendant newspapers in 

each of the cases pleaded the implied freedom of political communication in defence 

of the respective publications. A case was stated to the High Court to decide whether 

the freedom established in the Political Advertising and Nationwide News cases 

could be extended for use as a defence to an action for defamation. 

 

                                                 
132
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The same majority
137

 in each case found that the implied freedom could be invoked 

as a defence to common law actions for defamation between private individuals 

where the alleged defamation arose from speech or writing which could be 

characterised as ‘political discussion’.
138

 In considering what might be included in 

the concept of political discussion, the majority in Theophanous said: 

 
For present purposes, it is sufficient to say that ‘political discussion’ includes 

discussion of the conduct, policies or fitness for office of government, 

political parties, public bodies, public officers and those seeking public office. 

The concept also includes discussion of the political views and public conduct 

of persons who are engaged in activities that have become the subject of 

political debate, e.g., trade union leaders, Aboriginal political leaders, 

political and economic commentators. [Furthermore]…the concept is not 

exhausted by political publications and addresses which are calculated to 

influence choices.
139

 

 

However, the fact that a statement could be characterised as political discussion was 

not enough to enable a defendant to invoke the freedom. The Court made the 

availability of the defence conditional upon the defendant establishing that it was 

unaware of the falsity of the material published, that it did not publish the material 

recklessly and that the publication was reasonable in the circumstances.
140

 In doing 

so the Court confirmed that the implied freedom was not absolute and that ‘absolute 

immunity from action [could not]…be supported’.
141

 

 

                                                 
137
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The decision in Stephens settled the question whether the implied freedom of 

political communication extended to the states. This application had been 

foreshadowed by Mason CJ who had, upon establishing the freedom in the Political 

Advertising case, stated that: 

 
The consequence [of the broad range of matters relevant to debate in 

Commonwealth Parliament] is that the implied freedom of political 

communication extends to all matters of public affairs and political 

discussion, notwithstanding that a particular matter at a given time might 

appear to have a primary or immediate connexion with the affairs of a state, a 

local authority or a territory and little or no connexion with Commonwealth 

affairs.
142

  

 

The decisions of the High Court in Theophanous and Stephens illustrated that the 

implied freedom could operate as a limitation on both federal and state legislative 

power as well as affecting the common law. In 1997 a case was brought before the 

High Court to challenge the scope of the freedom.
143

 It was widely considered that 

such a challenge might, at this time, meet with success.
144

 There were several 

reasons for this opinion. Firstly, the balance of power in the Court had changed with 

the retirement of two members of the Theophanous majority.
145

 Secondly, the Court 

had evinced a more narrow approach to the concept of representative government 

and implied rights in intervening decisions.
146

 Thirdly, the Court had been subject to 

significant criticism from the legal profession for delivering five separate judgments 
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in Theophanous with the majority not in harmony in respect of their reasoning.
147

 

Finally, and perhaps most significantly, the Court had recently endured sustained and 

strong criticism of its judicial activism from political leaders and the public 

following its controversial decision six months earlier in Wik Peoples v 

Queensland.
148

 

 

In the event, the challenge to Theophanous was successful. The Court plainly felt the 

pressure of public opinion and produced, in Lange v Australian Broadcasting 

Commission,
149

 a strong, clearly worded, unanimous judgment openly qualifying its 

previous decisions. The Court in Lange began by reaching consensus on both the 

existence and the origin of the freedom of political communication which, they 

found, was limited to what was necessary for the effective operation of 

representative and responsible government provided for by ss 1, 7, 8, 13, 24, 25, 28 

and 30 of the Australian Constitution.
150

 The Court also reached consensus on the 

scope of the implied freedom, upholding its application as a limitation on federal and 

state legislative power. It settled, in the negative, the question whether individuals 

could invoke the freedom as a positive constitutional right.
151

 Most importantly, 

however, it reassessed the application of the freedom in the common law context of 

defamation. In that regard it found that the freedom should not be seen (or applied) 

as a defence to an action for defamation; rather, it should be taken as denying a 

remedy to the person defamed if such remedy would infringe upon the freedom of 

political communication implied by the Constitution.
152

 That is, ‘the implication is 

negative in nature [and operates] to invalidate legislation and create an area of 

immunity from legal control’.
153
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(c) Critique of the High Court's Approach to Constitutional Implication of 

Prohibitions, Rights and Freedoms 

As will be clear from the discussion of cases above, the High Court’s rights 

jurisprudence relies on guarantees and prohibitions said by the Court to be implicit in 

the text of the Constitution. Nicholas Aroney has observed that ‘constitutional 

implications can be distinguished by reference to the degree to which their existence 

and substantive content is demonstrably derived from the relevant constitutional 

text’.
154

 Aroney identified four orders of implication:  

 
A first degree or order of implication occurs where the inference arises as a 

matter of syllogistic logic. A second degree of implication occurs where the 

inference is considered ‘necessary’ in order to give practical effect to a 

provision or set of provisions of the Constitution. A third degree of 

implication occurs where the inference is considered necessary in order to 

give a provision or provisions a normatively desirable operation. A fourth 

category of purported implications may arise in two different kinds of ways. 

The first is that a right based on a normative theory arises as a matter of 

interpretation of the Constitution. The second is that the normative elements 

in a series of third-order inferences are relied upon to construct a particular 

right.
155

 

 

Applying Aroney’s analysis it can be seen that the High Court’s discovery of 

constitutionally protected rights in Leeth, Lim and Dietrich are implications of the 

fourth order (derived, as they were, from the guarantee of judicial process which was 

found to be implicit in the separation of judicial power which, in turn, rests on the 

existence of the doctrine of the separation of powers inferred in the structural 

arrangement of the Australian Constitution). So too, it appears, is the implied 

freedom of political communication established by the Court in Nationwide News 

and the Political Advertising case, resting as it does on the concept of representative 

government, being the normatively desirable operation of ss 7 and 24 of the 

Constitution.  
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Winterton has argued that the implication of rights from specific constitutional 

provisions might well be justified ‘so long as what is implied is really inherent and 

not just invented’.
156

 However Aroney asserts that, whilst implications are an 

unavoidable aspect of constitutional interpretation, the fourth order of purported 

implication employed by the Court is not defensible because ‘such implications rely 

on normative propositions wholly extraneous to the Constitution’.
157

 Certainly it can 

be seen by Aroney’s analysis that the employment of compounding constitutional 

inferences could readily support almost any constitutional implication that the High 

Court may wish to make. Importantly, in the context of the present thesis, it is 

indicative of a Court prepared to explore the boundaries of the judicial power, the 

exercise of which was previously constrained by restrictive methods of interpretation 

that denied implications, in particular implications from normative propositions. 

 

Although Winterton has suggested that the implication of constitutional rights might 

be justified in certain circumstances, he has questioned the implication of so-called 

“fundamental” rights where such rights are implied from underlying constitutional 

assumptions such as the nature of free society or from general propositions derived 

from Australia’s ‘constitutional system’.
158

 A noteworthy observation made by 

Winterton in this regard pertains to the difficulty of judges attempting to distinguish 

which rights and doctrines are so fundamental as to merit constitutional implication. 

Winterton noted that ‘some common law doctrines, such as the attainder of felons, 

are not particularly libertarian’;
159

 so how, he asked, 

 
is one to distinguish between those common law doctrines which are 

“fundamental” and thereby constitutionally entrenched and able to invalidate 
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Commonwealth legislation, and those which are “obsolete” and no longer 

applicable even in the absence of repealing legislation?
160

 

 

It has been noted by commentators that, unlike the legislative process, the judicial 

process of implication of rights (and judicial law-making in general) takes place 

‘without any systematic investigation of the likely social and economic impact of 

decisions’.
161

 The fact that courts might not be the most appropriate forum for the 

creation of rights has also been recognised by judges. Whilst he was President of the 

New South Wales Court of Appeal, Kirby J—a recognised and self-proclaimed 

human rights activist—had occasion to warn of the dangers that necessarily attend 

‘the development by judges (as distinct from the development by the people’s 

representatives) of a doctrine of fundamental rights more potent than parliamentary 

legislation’.
162

 Interestingly, this point is also implicit in a statement made by Mason 

CJ on the occasion of his being sworn-in as Chief Justice: 

 
As a community, we still believe that the clash of interests and values 

involved in the protection of fundamental human rights is better left for 

resolution by our politicians in Parliament than by judges in giving effect to a 

general Bill of Rights. So, the doctrine of parliamentary supremacy continues 

to play an influential part in shaping the multi-faceted inter-relationship 

which exists between the courts, the Executive and the Parliament in 
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Australia, an inter-relationship that calls for a sensitive appreciation by each 

branch of the role of other branches in our system of government.
163

 

 

The irony of this statement from the chief proponent of judicially implied rights in 

Australia will not be lost on readers. The fact that the judicial implication of rights 

‘clashes’ with the doctrine of parliamentary supremacy has been observed by a 

number of commentators, Leslie Zines and Geoffrey Lindell among them.
164

 And in 

a disquieting echo of Brian Galligan’s comments in relation to the Communist Party 

and Boilermakers’ cases,
165

 Gregory Craven has suggested that the High Court’s 

‘obsession with curially enforced rights’ [is simply] a means of asserting judicial 

supremacy over the legislature and the executive’.
166

 

 

Another common critique (and one that is particularly relevant in the context of this 

thesis) questions how the High Court’s implied rights jurisprudence can be 

reconciled with the doctrine of the separation of powers (or at least, the separation of 

judicial from executive and legislative power). As was seen in the previous two 

chapters, although it has proved difficult in application, the accepted definition of 

judicial power has not substantially changed since the first two decades of the 20
th

  

century. It will be recalled from Alexander’s case that an exercise of judicial power 

involves a binding and authoritative determination in relation to existing rights whilst 

the creation of future rights was held to be an exercise of legislative power. Applying 

this definition, the constitutional implication of rights by the High Court effectively 

amounts to legislative intervention from the bench. Of course, in view of the Court’s 

admission that it is a law-making body and applying Windeyer J’s assertion that the 

Court’s task is simply to ‘reveal’ implications that are already in the Constitution,
167
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it could be argued that the Court’s implication of rights is a valid exercise of judicial 

power.  

 

Against this proposition Zines has said that the High Court’s implication of rights 

 
 is nothing more than legislating to insert what the framers deliberately left 

out. It amounts to a fundamental alteration to our system of representative 

democracy, an alteration not justified by constitutional history or 

constitutional text and not legitimated by the people, who some judges have 

said constitute our sovereign body.
168

 

 

In these circumstances it is unsurprising that many critics regard the High Court’s 

rights jurisprudence as an attempt to judicially imply a Bill of Rights into the 

Australian Constitution. Typically, these critics make the point that a Bill of Rights 

was proposed, debated and defeated at the constitutional conventions in the late 

1890s: the Founders having decided that the nature of civilised society, the common 

law and the doctrines of responsible government and parliamentary sovereignty 

would combine to give adequate protection to the individual.
169

 In furtherance of this 

argument, critics have contended that the constitutional implication of rights by the 

High Court usurps the sovereignty of the people by effectively amending the 

Constitution without resort to the popular referendum mechanism provided by s 

128.
170

 It is relevant, in this respect, to note that judges (like every other citizen) hold 
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only one vote each; so, whilst upholding the principles of representative democracy 

in rhetoric, the Court is essentially assuming a mandate to act for the people – an 

assumption that has disturbing implications for democracy. This point is particularly 

pertinent when considered in context of the 1944 and 1988 ‘rights referendums’, 

both of which were resoundingly defeated.
171

  

 

In this regard it must be remembered that a right that is judicially implied into the 

Constitution is unable to be repealed by Parliament.
172

 Moreover, it is also unable to 

be amended by referendum since there are no substantive clauses that expressly refer 

to the right. Whilst it may perhaps be possible to amend the Constitution by a 

referendum prohibiting a particular right, such a prohibition would have the effect of 

negativing all similar rights which may legitimately be found in the common law or 

legislation. As well, it might offend the provisions of international human rights 

conventions to which Australia is a signatory
173

 and which, as will be seen in the 

discussion of Teoh following, the High Court has sought fit to judicially incorporate 

into domestic law. 

  

(3) Re-casting the Doctrine of the Separation of Powers  

The preceding discussion of the High Court’s implied rights jurisprudence imparts an 

understanding of its role which holds the protection of the liberty and fundamental 

rights of the individual as its primary purpose. There are several reasons for this 

perception. A principal reason involves the growing realisation by members of the 

Court that Australia must conceive of itself in the context of an international 
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community that has placed increasing prominence on civil and political rights and 

freedoms.
174

 Another is that the Court, in this context, understood that it was obliged 

to act to protect these rights in the face of evident legislative inaction. After having 

proactively established its new role through its implied rights jurisprudence it 

appears the Court set itself the task of consolidating the federal judicial power by 

reclaiming its strict and separate exercise for Chapter III courts whilst allowing a 

degree of judicial incursion upon other governmental powers for principled purposes.  

 

(a) Negotiating the Boundaries between Legislative and Judicial Power  

The 1995 case Minister for Immigration & Ethnic Affairs v Teoh
175

 was an example 

both of the High Court’s resolve in protecting human rights to international standards 

and of the Court’s willingness to infringe upon the legislative power in order to do 

so. For this latter point, the judgment was seen as particularly political and 

controversial.
176

 

 

Teoh involved a Malaysian citizen who entered Australia on a temporary permit in 

1988. He married an Australian citizen two months later and fathered three children 

with her. After some time, Teoh applied for permanent residence but while the 

application was pending he was convicted of importation and possession of heroin 

offences. His application for permanent residence was subsequently refused because 

the convictions negated his potential to meet the good character requirement for 

residency. Soon after, a decision was taken by the Minister’s delegate that Teoh 

should be deported. Teoh applied to the Federal Court for review of that decision and 

his application was dismissed. On appeal to the Full Court of the Federal Court, 

Teoh argued that the decision to deport should be set aside because the Minister’s 

review panel failed to take into account the Convention on the Rights of the Child 

(“CROC”) which had been ratified by Australia but had not yet incorporated into 

                                                 
174
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domestic law. CROC demanded that ‘the best interests of the child shall be a primary 

consideration in all actions concerning children taken by public administrative 

authorities’.
177

 Teoh contended that his children would be adversely affected because 

his deportation would cause the break-up of his family. 

 

A majority of the Full Court of the Federal Court decided that the government’s 

ratification of the convention created a ‘legitimate expectation’ that the terms of the 

convention would be applied by the government, its employees and agents in all 

decisions affecting children. On appeal, a majority
178

 of the High Court upheld this 

decision saying that the fact that CROC was not incorporated into Australian 

domestic law does not mean that the convention was of no significance. In their joint 

lead judgment Mason CJ and Deane J considered that ratification of a convention or 

treaty was significant in three respects. Firstly, it was relevant to statutory 

interpretation such that courts should favour the construction of an ambiguous 

provision in accordance with Australia’s international obligations.
179

 Secondly, the 

provisions of an international treaty or convention can provide the courts with a 

source for developing the common law, particularly where fundamental rights are in 

issue.
180

 Finally, the majority considered that ratification acted as a ‘positive 

statement’
181

 to the Australian community and the world-at-large that the 

government and its agencies would henceforth act in accordance with the provisions 

of the ratified document.
182

 

 

The decision in Teoh indicated that the High Court was prepared, at least on the 

subject of human rights, to apply progressive and proactive legal reasoning to give 

legal effect to the provisions of ratified treaties that the government had declined to 

incorporate into Australian municipal law. Effectively, the Court condemned the 
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 Convention on the Rights of the Child, Article 3. 
178
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executive government’s ‘enthusiastic ratification of international conventions’
183

 

where it had no intention of meeting its obligations domestically. As McHugh J 

pointed out in his dissenting judgment in Teoh, Australia, a nation less than a century 

old at the time, was party to over 900 treaties and conventions with only a handful 

enacted into law.
184

  

 

The government of the day evidently viewed the High Court’s decision in Teoh as 

encroaching on the legislative domain in that it forcibly ‘enacted’ ratified treaties by 

judicial decree. It believed that the decision ‘upset the balance between the 

executive, legislature and judiciary’
185

 and moved swiftly to quash its effects by 

legislation.
186

 In a 1996 address to the Centre for International and Public Law, Sir 

Anthony Mason—who had by this time retired from the bench—expressed 

bewilderment at the reaction to the decision by government.
187

 As he explained, the 

decision placed only procedural rather than substantive requirements upon decision-

makers. Further, he noted that the rule that provides that a ratified treaty does not 

form part of the domestic law until implemented by legislation is not universal, the 

United States and the Netherlands being examples of countries that recognise the 

provisions of a treaty as municipal law immediately upon ratification.
188

 Moreover, it 

is a judge-made rule and as such forms part of the common law, the proper realm of 
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the judiciary.
189

 Therefore, whilst the decision in Teoh may appear to infringe upon 

legislative power, Mason denied that the Court exercised anything but the proper 

judicial function in reaching the decision. 

 

(b) Re-asserting the Boilermakers’ Doctrine   

It will be remembered from the preceding chapter that during the 1970s and 1980s, 

the High Court avoided application of the Boilermakers’ doctrine (which denied the 

admixture of federal judicial and non-judicial power) to allow for the exercise of 

judicial power by administrative tribunals. Teoh and the implied rights cases 

indicated the High Court’s continued preparedness to ignore Boilermakers where it 

was felt that the liberty and civil rights of the individual depended upon the Court’s 

exercise of non-judicial power.
190

 In 1995 two cases came before the Court alleging 

breach of the Boilermakers’ doctrine. These cases, discussed below, represented a 

consolidation of the federal judicial power – the High Court once again affirming the 

strict separation of judicial power asserted in Boilermakers.   

 

Brandy v Human Rights and Equal Opportunity Commission
191

 concerned a 

determination made by a member of the Human Rights and Equal Opportunity 

Commission (“HREOC”) pursuant to a complaint under the Racial Discrimination 

Act 1975 (Cth). The determination had been lodged with the Federal Court for 

registration pursuant to certain provisions of the Act. According to the Act, once a 

determination was registered by the Federal Court
192

 it became enforceable as if it 

were an order of that Court. There was no requirement of a hearing before the 

Federal Court prior to registration, although a restricted review could be taken by the 

Court upon application by a respondent. Effectively, since the Federal Court had no 

independent control over the determination, it was being asked to act as a mere 

rubber-stamp for the Commission’s findings. Upon application by Brandy, a case 

                                                 
189
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was stated to the High Court regarding the validity of the review and registration 

procedures under the Act. It was argued that the relevant sections represented an 

unconstitutional investment of judicial power in HREOC. The High Court 

unanimously held the review sections of the Act invalid, with a majority also voiding 

the registration section. The Court reasoned that: 

 
An exercise of executive power by the Commission and the performance of 

an administrative function by the Registrar of the Federal Court simply cannot 

create an order which takes effect as an exercise of judicial power; 

conversely, an order which takes effect as an exercise of judicial power 

cannot be made except after the making of a judicial determination.
193

 

 

Thus the Court found that, because of the absence of any ‘judicial determination’ by 

the Federal Court, the exercise of judicial power which led to a registrable and 

enforceable decision was in fact undertaken by an executive body. This decision 

affected the enforceability of determinations of all Commonwealth executive and 

administrative tribunals and caused radical operational changes to be undertaken by 

these bodies. For instance, the newly established National Native Title Tribunal 

could no longer exercise any determinative function in respect of claims; even the 

decisions of the President of the Tribunal—a seconded Federal Court judge—were 

rendered unenforceable.  

 

In denying the exercise of judicial power to a body that did not conform with the 

requirements of Chapter III of the Constitution, the High Court in Brandy reaffirmed 

the first limb of the Boilermakers’ doctrine. The same year, the Court revisited and 

reaffirmed the second limb of the Boilermakers’ doctrine in Western Australia v 

Commonwealth (“the Native Title Act case”).
194

 In that case the Court invalidated a 

section of the Native Title Act 1993 (Cth) which purported to make all common law 

regarding native title into a ‘law of the Commonwealth’.
195

 The Court found that the 
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section could be viewed as an attempt to confer legislative power upon the judiciary 

and therefore offended the second limb of the Boilermakers’ doctrine. The Court also 

commented upon the inherently changing nature of the common law and appeared 

reluctant to accept the responsibility of legislative recognition of common law 

proclamations.
196

 In making this statement it may be inferred that the Court was 

seeking to protect its right to judicially develop the common law at will – a function 

less easily performed and controlled if decisions were to assume immediate 

legislative status. 

 

(c) Separation of Judicial Power and Incompatibility of Functions  

The Mason-led High Court’s endorsement of both limbs of the Boilermakers’ 

doctrine must be considered curious in view of its previous admission of its law-

making role. However, following the retirement of Mason CJ in 1995, two cases 

were brought before the Court to test the strict separation of judicial power in the 

context of the controversial exception of persona designata.  

 

(i) The doctrine of persona designata as an exception to the strict separation of 

judicial power 

Grollo v Palmer & Others
197

 concerned an application to invalidate a surveillance 

warrant issued by a Federal Court judge under the Telecommunications 

(Interception) Act 1979 (Cth).
198

 This same question was raised for consideration by 

the High Court in the 1985 case Hilton v Wells.
199

 It will be remembered from the 

preceding chapter that the majority in Hilton upheld the validity of 

telecommunication interception warrants issued by a federal judge on the basis that 

the non-judicial power was conferred upon the issuing judge as a ‘designated person’ 

and not upon the Court per se. Following Hilton, amendments were made to the Act 

to clarify that the power to issue warrants was reposed in judges as individuals and to 

limit the exercise of the power to ‘eligible judges’ (being those judges who expressly 

                                                 
196

 (1995) 69 ALJR 309, 353. 
197

 Grollo v Palmer & Others (1995) 184 CLR 348. 
198

 The application, which was made to the Federal Court, was removed to the High Court for decision 

pursuant to the Judiciary Act 1903 (Cth) s 40. 
199

 Hilton v Wells & Others (1985) 58 ALR 245. See Chapter Three above, p 126–28. 



Exploring the Governmental Role of the High Court      178 

 

 

 

consented to performing the function).
200

 For all intents and purposes, this was the 

only practical difference in the facts presented to the High Court in Grollo. Yet, 

despite the fact that the Court had refused to overrule Hilton on two prior 

occasions,
201

 the applicant in Grollo evidently considered that the Court’s recent 

endorsement of the Boilermakers’ doctrine indicated that such an application might 

be viewed more favourably.  

 

In Grollo it was argued that the provisions relevant to the issue of telephone 

interception warrants under the Act were invalid on the basis that they involved the 

issuing judge in the exercise of a non-ancillary, non-judicial power; such exercise 

being contrary to the principle expounded in the Boilermakers’ case. The applicant 

further submitted that the exception that allowed non-judicial power to be conferred 

upon a federal judge as persona designata undermined the integrity of the separation 

of judicial power and threatened the independence of the judiciary. It was also 

alleged that public confidence in the judiciary could be threatened because of a 

perception of bias attaching to judicial involvement in the criminal investigation 

process. (In the case at hand the potential for bias was arguably well proved, the 

judge responsible for issuing the warrants having sat in judgment on later cases 

involving the same individual.
202

) For these reasons, counsel for the applicant 

suggested not only that the decision in Hilton be overturned but that the concept of 

persona designata also be abolished.
203
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Although the majority
204

 in Grollo found the potential for bias in the issuing of 

interception warrants to be ‘troubling’,
205

 they refused to accept that the employment 

of judicial officers as persona designata for this purpose was inherently flawed. 

Nevertheless, in an effort to avert any legislative misuse of persona designata, the 

Court invoked the principle of incompatibility as a qualification upon the operation 

of the doctrine. The incompatibility qualification operated to disallow the judicial 

exercise of a non-judicial power where such exercise would be incompatible with the 

performance of the judicial function or the proper discharge by the judiciary of its 

responsibilities.   

 

McHugh J, who dissented on the question whether the Act was clear enough in its 

conferral of power upon judges as individuals, nonetheless agreed with the majority 

that the persona designata doctrine required qualification. Without the qualification 

of incompatibility, McHugh J feared that the persona designata exception would 

allow Parliament to ‘sap and undermine’
206

 the doctrine of separation of powers by 

employing the fiction
207

 of persona designata for every legislative conferral of non-

judicial power upon the federal judiciary. In applying the test in the present case, 

McHugh J found that the issuing of a warrant was incompatible with the judicial 

process for several reasons. One such reason was the secrecy of the procedure, which 

took place behind closed doors in the presence of only the issuing judge and the 

police officers applying for the warrant. This was considered by McHugh J to be 

contrary to the requirement of due process which was definitive of judicial power. 

Another reason concerned the lack of guidelines for the exercise of the discretion by 

a judge in issuing a warrant. He found that the legislation operated essentially to 

place the ‘persona designata in the uniform of a constable’
208

 with the result being 

that: 
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[W]henever the issue of a warrant is approved the persona designata becomes 

open to the criticism that he or she has preferred the interests of the 

investigative agency to the privacy and interests of the persons whose 

communications are to be intercepted – the ordinary citizens whose liberty 

and interests the separation of powers is designed to protect.
209

 

 

The figures that show the number of warrants issued as against the number of 

applications refused over the period 1988–1994 add considerable force to McHugh 

J’s argument regarding the potential perception of bias toward investigative agencies. 

Annual reports made under s 99 of the Act reveal that of the 2,639 applications for 

warrants during the 1988/89 to 1993/94 accounting period, only 13 applications had 

been denied by the investigating judge or otherwise withdrawn by the investigating 

authority.
210

  

 

Consistently throughout his judgment, McHugh J reiterated the primary 

constitutional objective of maintaining public confidence in the judiciary. Thus he 

said that where any ‘reasonable doubt’
211

 could be raised as to the independence or 

impartiality of a judge acting as persona designata, the purported conferral of power 

must fail. Clearly he regarded the involvement of judges in the issuing of 

investigative warrants to be an unnecessary incursion upon the federal judicial 

power. McHugh J suggested that warrants could just as effectively be issued by 

retired judges or Commonwealth law officers.
212

 The legislative intention in 

conferring the function upon judges, he said, was simply to ‘clothe the function of 

authorising warrants with as much judicial status as possible’.
213
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As discussed in the previous chapter, the concept of persona designata has a long 

tradition of use in the Australian federal context.
214

 Judges have frequently been 

employed in this capacity to head Royal Commissions and administrative tribunals. 

For instance, from 1976–1979, Sir Gerard Brennan held the position of President of 

the Administrative Appeals Tribunal whilst concurrently holding a commission as 

justice of the Federal Court.
215

 Long-term executive appointments have also been 

accepted by judges as persona designata; the war-time appointments of Sir John 

Latham and Sir Owen Dixon (both serving justices of the High Court) to diplomatic 

postings in Japan and the United States respectively are prominent examples.
216

 

Dixon himself has suggested that the purposes of the bodies over which he presided 

during the war years ‘were as antithetical to those of the courts as could be 

imagined’.
217

 However, the most blatant executive appointments of judges are 

probably those of Justices Woodward and Reed—both of state Supreme Courts—to 

the position of Director-General of Security in the Australian Security Service.
218

 In 

each case, provision was made for the judges to take leave-of-absence from their 

respective courts and in the case of Justice Woodward, the period served in the 

executive capacity was to be taken as judicial service for the purposes of seniority, 

status and pension.
219

 

 

The operation of the incompatibility qualification upon the doctrine of persona 

designata was further considered in the 1996 case Wilson & Others v Minister for 

Aboriginal and Torres Strait Islander Affairs & Another.
220

 The decision in Wilson is 
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significant in that it was the first invalidation of an exercise of non-judicial power by 

a federal judicial officer acting as persona designata.
221

 Wilson concerned 

applications for protection of sacred indigenous sites under the Aboriginal and 

Torres Strait Islander Heritage Protection Act 1984 (Cth) in respect of controversial 

proposals for the development of Hindmarsh Island in South Australia. Justice Jane 

Mathews was nominated (and consented) to prepare a report for the Minister in 

relation to the claims. The plaintiffs (another indigenous group who contested the 

claims of the applicants) sought a declaration that the appointment of Mathews J to 

the position of reporter under the Act would be incompatible with her ongoing 

commission as a judge of the Federal Court. The High Court, in a 6:1 majority 

decision, agreed with the plaintiffs. The Court considered that the provision of a 

report by a federal judicial officer under the Act was akin to the provision of an 

advisory opinion to the executive;
222

 such function having been held inimical to the 

doctrine of separation of powers in the Court’s earliest jurisprudence.
223

 The Court 

identified a lack of independence in the position of reporter under the Act saying that 

‘the performance of [the reporting] function by a judge places the judge firmly in the 

echelons of administration’.
224

 This offended the notion of judicial independence, the 

appearance of which was crucial to the preservation of public confidence in the 

judicial branch and which informed the very purpose of the incompatibility 

qualification.
225

 

 

(ii) Five factors informing the test of incompatibility 

The majority judgments in Grollo and Wilson reveal that the Court considers five 

main factors in deciding upon the compatibility of a non-judicial with a judicial 

function: the integrity of the judiciary in the performance of its judicial function;
226
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the independence of the judicial officer in performing the non-judicial function;
227

 

the protection of the rights of the individual;
228

 the maintenance of public respect for 

the judiciary;
229

 and the practical consequences of the decision.
230

 The first four of 

these factors appear to be dictated by the purposes to be served by the separation of 

judicial power. The fifth factor demonstrates the influence of the realist approach to 

interpretation formally adopted by the Court in 1991. 

 

References to judicial integrity, judicial independence and public perception of the 

judiciary featured heavily in the decision in Wilson. However, whilst the majority in 

Grollo paid lip service to these virtues,
231

 it is clear that the decision in that case was 

taken with primary regard to practical reality. The question the majority appear to 

pose in that case is: who else but a judge should be entrusted with this function?
232

 

Of course, this is not the first time that the High Court has allowed pragmatics to 

dictate a decision. Consider the Court’s post-Boilermakers jurisprudence where the 

use of judicial power by administrative tribunals was upheld despite its invalidity 

upon application of the Boilermakers’ doctrine. Nonetheless, the avoidance of the 

issue of judicial integrity by the majority in Grollo is less easy to justify. Had the 

issue of judicial integrity been properly considered, the function would surely have 

been rendered unconstitutional. Kristen Walker points out that the fact that the judge 

who issued the warrants in Grollo later sat on cases involving the same plaintiff 

                                                 
227

 Grollo (1995) 184 CLR 348, 367 (per Brennan CJ, Deane, Dawson and Toohey JJ); 395 (per 

Gummow J); Wilson (1996) 138 ALR 220, 226–28 (per Brennan CJ, Dawson, Toohey, McHugh and 

Gummow JJ). 
228

 Grollo (1995) 184 CLR 348, 393 (per Gummow J); Wilson (1996) 138 ALR 220, 226 (per 

Brennan CJ, Dawson, Toohey, McHugh and Gummow JJ). 
229

 Grollo (1995) 184 CLR 348, 365 (per Brennan CJ, Deane, Dawson and Toohey JJ); 395 (per 

Gummow J); Wilson (1996) 138 ALR 220, 228–29 & 230 (per Brennan CJ, Dawson, Toohey, 

McHugh and Gummow JJ). 
230

 Grollo (1995) 184 CLR 348, 367 (per Brennan CJ, Deane, Dawson and Toohey JJ). The majority 

in Grollo name a further factor of permanent or sustained incompatibility where the length of 

commitment to a non-judicial role (such as a diplomatic posting or tribunal appointment) renders the 

judicial function impracticable: (1995) 184 CLR 348, 365; repeated in Wilson & Ors v Minister for 

Aboriginal and Torres Strait Islander Affairs & Another (1996) 138 ALR 220, 228–29. 
231

 (1995) 184 CLR 348, 367 (per Brennan CJ, Deane, Dawson and Toohey JJ). 
232

 This is the necessary implication from the majority’s reasoning: id., 367–68. 
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demonstrates the potential for the allocation of such power to compromise judicial 

integrity.
233

  

 

In considering the factor of preservation of public confidence in the administration of 

justice, Walker contends that the decisions in Grollo and Wilson are difficult to 

reconcile. The argument is put convincingly by Walker thus: 

 
[O]n the one hand, the High Court [in Grollo] was prepared to permit 

involvement of Federal Court judges in the criminal investigation process in a 

secretive fashion, contrary to natural justice and in circumstances where 

actual or perceived bias may, and indeed had, resulted from the exercise of 

the power; while in contrast, in Wilson the Court was not prepared to permit 

the involvement of a Federal Court judge in activities analogous to a Royal 

Commission, carried out in accordance with the rules of natural justice and, 

ultimately, public scrutiny.
234

 

 

The majority’s reference to the protection of individual liberty as a determinative 

factor is also difficult to reconcile. For instance, in Grollo, where the exercise of the 

non-judicial power had clear potential to infringe the rights and affect the liberty of 

the individual, the majority barely touched upon the subject. Whereas, in Wilson, 

where the liberty of the individual was not a primary concern, they identified it as 

one of two ‘constitutional objectives’
235

 advanced by the separation of judicial power 

and based their decision in part upon it.
236

 

 

(iii) Incompatibility as a general test for the judicial exercise of non-judicial power  

It is interesting to note that the ‘incompatibility qualification’ devised by the High 

Court in response to the problems posed by the persona designata exception to the 

doctrine of the separation of powers, is remarkably similar to the incompatibility test 
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 Walker K, “Persona Designata, Incompatibility and the Separation of Powers” (1997) 8 Public 

Law Review 152, 160. 
234

 id., 159. Some of these arguments were raised by Kirby J in his dissent in Wilson. 
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 (1996) 138 ALR 220, 226 (per Brennan CJ, Dawson, Toohey, McHugh and Gummow JJ). 
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 Walker K, “Persona Designata, Incompatibility and the Separation of Powers” (1997) 8 Public 

Law Review 152, 160. 
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proposed by Williams J in his dissent in Boilermakers.
237

 This test, which asks 

simply whether the function is capable of being performed ‘consistently with the 

judicial process’,
238

 offers a more flexible approach to determining the validity of an 

investiture of non-judicial power in a federal court. Although the incompatibility test 

applied in Grollo and Wilson appears to be confined to the context of persona 

designata, it is submitted that there is no compelling reason why it cannot now be 

employed in the more general sense foreshadowed by Williams J. Such application 

would appear to provide a solution to the problems of reconciling the High Court’s 

incoherent case law on the subject of judicial power. Certainly it would avoid the 

difficult and seemingly superficial task of labelling an impugned power as 

‘legislative’, ‘executive’ or ‘judicial’ and allow attention to be focused on the nature 

of the power and the manner of its exercise.
239

 A general incompatibility test would 

also alleviate the effects of adherence to the strict doctrine of separation of judicial 

power, which has proved difficult to apply with any degree of consistency.  

 

Evidence that the Court may be heading in this direction can be found in the 1996 

decision Kable v Director of Public Prosecutions (NSW)
240

 where the High Court 

employed the principle of incompatibility of function to limit the vesting of non-

judicial power in state Supreme Courts by a state government. Kable concerned a 

challenge to the Community Protection Act 1994 (NSW) which purported to confer 

upon the Supreme Court of New South Wales the power to order the preventative 

detention of a person without trial. The Act, whilst featuring provisions that appeared 

to be of general application, was nevertheless expressly addressed to only one 

individual, Gregory Wayne Kable.
241

 Kable had been convicted of the manslaughter 
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 (1956) 94 CLR 254, 315 (per Williams J). See the detailed discussion of this case in Chapter 

Three, above. It should be noted that the test posed by Williams J was similar to that hinted at earlier 

by Latham CJ in R v Federal Court of Bankruptcy; Ex parte Lowenstein (1938) 59 CLR 556, 567.  
238

 ibid. 
239

 Mason AF, “A New Perspective on Separation of Powers” (1996) 82 Canberra Bulletin of Public 

Administration 1, 6. See also Wheeler FD, “The Rise and Rise of Judicial Power under Chapter III of 

the Constitution: A Decade in Overview” (2001) 20 Australian Bar Review 283, 288. 
240

 (1996) 138 ALR 220. 
241

 It is clear that the Act was initially drafted to apply generally and certain provisions of general 

application remained at the time of its enactment. However, s 3(3) of the Act provided that it 
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of his wife in 1990 following a custody dispute over their two young children and 

was sentenced to imprisonment for a term of five years and four months. Whilst in 

prison, Kable wrote threatening letters to the carers of his children which alarmed the 

authorities and eventually led to the passage of legislation providing for his detention 

in order that he not be in a position to make good on his threats. 

 

The Act, variously described by the High Court as ‘odd’
242

 and ‘extraordinary’,
243

 

possessed features that were troubling in the extreme. Not least of these was the fact 

that the Act sought to punish a specified individual for a possible future criminal act 

– not, as in normal criminal proceedings, for a crime already committed. Of course, 

these were not normal criminal proceedings. Indeed, the Act referred to the 

proceedings as civil
244

 and set the standard of proof at the civil standard of the 

balance of probabilities
245

 rather than the criminal standard of beyond reasonable 

doubt. There were anomalies too with regard to the admission of evidence under the 

Act such that evidence that might ordinarily be held to be inadmissible in criminal 

proceedings was allowable.
246

 

 

The primary challenge to the Act was based upon the separation of judicial power, 

the appellant seeking application of the doctrine to state courts invested with federal 

judicial power. The question whether the Boilermakers’ doctrine applied to state 

Supreme Courts had been raised previously but was left undecided due to the power 

in question being classified as either judicial power or an ancillary exercise of 

administrative power.
247

 In the event, a majority
248

 of the High Court in Kable held 

that although the doctrine of the separation of powers enunciated in Boilermakers did 

not apply to the states, the investiture of federal jurisdiction in state Supreme Courts 

                                                                                                                                          
authorised ‘the making of a detention order against Gregory Wayne Kable and does not authorise the 

making of a detention order against any other person’. 
242

 (1996) 138 ALR 577, 601 (per Toohey J). 
243

 id., 608 (per Gaudron J); 636 (per Gummow J). 
244

 Community Protection Act 1994 (NSW) s 14. 
245

 id., s 15. 
246

 id., s 17.  
247

 See for instance the decision in Cominos v Cominos (1972) 127 CLR 588 discussed in Chapter 

Three, above.  
248

 Toohey, Gaudron, McHugh and Gummow JJ; Brennan CJ and Dawson J dissenting. 
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under the Australian Constitution obliged those courts to act consistently with 

Chapter III of the Constitution in the exercise of that power.
249

 To hold otherwise 

would permit the existence of ‘different grades or qualities of justice depending on 

whether judicial power was exercised by state courts or federal courts’.
250

 After 

applying the principle of incompatibility, the majority found that the process by 

which an order for preventative detention was made was antithetical to the judicial 

function.
251

 In the Lim case, discussed earlier, the Court had listed the exceptional 

circumstances where the involuntary detention of a citizen was lawful in the absence 

of criminal guilt. Those circumstances were limited to cases of mental illness, 

infectious disease or breach of military discipline. The making of a preventative 

detention order in the present case where no criminal guilt had been established, 

clearly breached the principle laid down in Lim and was therefore found to be 

incompatible with the guarantee of judicial process implied in Chapter III of the 

Constitution.
252

  

  

The Court’s application of incompatibility in Kable, though definitive, had little 

relation to the principle employed in Grollo and Wilson. As Gerard Carney points 

out, McHugh and Gummow JJ make scarce reference to the Grollo doctrine and 

Gaudron J distinguishes Grollo as applying specifically to the context of persona 

designata.
253

 The majority does seem to reach some consensus in the view that 

preservation of public confidence in the integrity of the judicial process is at the 

heart of the principle of incompatibility.
254

 This is not, however, the principle 

enunciated in Grollo; rather, it bears a greater resemblance to that proposed by 

Williams J in Boilermakers.  
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 (1996) 138 ALR 577, 605 (per Toohey J); 624 (per McHugh J); 631–32 (per Gummow J). 
250

 id., 612 (per Gaudron J). This sentiment was also expressed by McHugh J (at 621); and by 

Gummow J (at 631). 
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 id., 609 (per Toohey J); 612 (per Gaudron J); 627 (per McHugh J); 636 (per Gummow J). 
252

 id., 607 (per Toohey J); 634 (per Gummow J). 
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 Carney G, “Wilson & Kable: The Doctrine of Incompatibility – An Alternative to Separation of 

Powers” (1997) 13 Queensland University Law Journal 175, 185. 
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 (1996) 138 ALR 577, 606 (per Toohey J); 612 (per Gaudron J); 629 (per McHugh J); 635 (per 
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In a recent article, Sir Anthony Mason remarked that ‘the incompatibility test 

favoured by Williams J has much to commend it’.
255

 He advocated the abolition of 

the ‘distinctly artificial’
256

 doctrine of persona designata and of the second limb of 

the Boilermakers’ doctrine that denies the exercise of non-judicial power by a 

Chapter III court.
257

 Of course, not all commentators agree with this approach. 

Walker effectively rejects Mason’s suggestion saying that whilst disposing of the 

artificial doctrine of persona designata would be beneficial in preserving a strict 

separation of judicial power, replacing it with an overarching doctrine of 

incompatibility would represent an even greater threat to the doctrine of the 

separation of powers than that posed by its predecessor.
258

 Others claim that the 

incompatibility test is too vague or uncertain.
259

 Enid Campbell highlights the 

potential of incompatibility being applied by courts in an ‘overly-protective’
260

 way 

that may inhibit the Parliament in their legitimate role of assessing the appropriate 

boundaries of the judicial function. 

 

This may have been the rationale behind the High Court’s decision in Nicholas v The 

Queen
261

 where the majority refused to consider extending the incompatibility test 

outside of the context of persona designata to determine generally the validity of 

functions conferred upon federal courts by the Commonwealth Parliament. Nicholas 

involved an individual charged with possession of heroin that had, in fact, been 

imported by the Australian Federal Police for the purposes of a law enforcement 

operation. The importation was in contravention of s 233B of the Customs Act 1901 
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Federal Law Review 331, 339. 
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 Mason AF, “A New Perspective on Separation of Powers” (1996) 82 Canberra Bulletin of Public 

Administration 1, 5. 
257

 Mason AF, “Judicial Review: A View From Constitutional and Other Perspectives” (2000) 28 (2) 
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 Walker K, “Persona Designata, Incompatibility and the Separation of Powers” (1997) 8 Public 

Law Review 152, 167. 
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 Campbell E, “Constitutional Protection of State Courts and Judges” (1997) 23 Monash Law 
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Decision in Kable v Director of Public Prosecutions (NSW)” (1997) 25 Federal Law Review 171, 
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(Cth). In a previous case concerning similar facts, Ridgeway v The Queen,
262

 the 

High Court had held that the unlawful conduct of law enforcement officers in 

importing heroin in order to entrap an individual in an offence enabled the trial judge 

to exercise the public policy discretion to exclude all evidence regarding that 

offence. The government subsequently enacted the Crimes Amendment (Controlled 

Operations) Act 1996 (Cth) which exempted law enforcement officers from criminal 

liability for the importation of drugs in ‘controlled operations’.
263

 It also directed the 

courts not to preclude evidence obtained on this basis.
264

 The latter provision was 

challenged in Nicholas on the basis that by restricting a common law judicial 

discretion it represented an attempt by Parliament to usurp the judicial power.  

 

The facts of Nicholas put it squarely within the realm of an extended application of 

the incompatibility test. Like Kable, the case concerned a potential incursion upon 

the federal judicial power by legislative restriction of the judicial function (although 

in this case it involved the Commonwealth rather than a state Parliament) in 

circumstances of significant public interest. In Kable the Court had decided that the 

state Parliament’s restriction of the judicial function was incompatible with the 

judicial process prescribed by Chapter III of the Constitution. Public confidence in 

the fair administration of justice was a factor that was paramount in the finding of 

incompatibility in that case. However, in Nicholas the Court not only refused to 

consider an application of incompatibility, it also dismissed the applicant’s argument 

regarding the preservation of public confidence in the courts. After analysing the 

relevant provision, the majority
265

 found that it merely directed the procedure of 

courts and did not have any substantive effect upon the judicial process.
266

 The fact 

that Parliament had intended to restrict the judicial power and overcome the High 

Court’s decision in Ridgeway was of no consequence since the allocation of 
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judgment for the majority in Nicholas. 



Exploring the Governmental Role of the High Court      190 

 

 

 

jurisdiction upon a federal court was within the legislative competence of 

Parliament.
267

 

 

In addressing the threat to public confidence in the courts, the applicant argued that 

allowing the Parliament to direct the Court in such a manner affected the integrity of 

the judicial process and brought the administration of justice into disrepute.
268

 These 

are two of the five factors (described earlier) that the Court looks to in determining 

incompatibility. They are also factors dictated by the operation of the doctrine of the 

separation of powers. Despite the clear opportunity presented to the Court to extend 

the principle of incompatibility to protect the integrity of the judicial process, it 

nevertheless declined to take it.  

 

Conclusion 

Although the case law examined in this chapter spans a much shorter period than that 

of the previous two chapters it will nonetheless be clear from the preceding 

discussion that this represents a significant period in the High Court’s history. The 

Court began this period by embracing realism, a progressive method of interpretation 

that confessed the judiciary’s law-making role and allowed the Court to more 

broadly contextualise its construction of the Constitution and other legislation. It is 

from this basis that the Court established its implied rights jurisprudence, inferred 

from the separation of judicial power under Chapter III of the Constitution and from 

the concept of representative democracy underlying ss 7 and 24 of the Constitution.  

The Court’s chosen method of implication, which rests on a series of normative 

propositions and compounding constitutional inferences, has been persuasively 

criticised by a number of notable commentators whose work is discussed in this 

chapter (and which will be re-examined in the context of the broader debate about 

the governmental role of the High Court in Chapter Six).  
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not the only one that has a say about public interest. If the Parliament says this is the way in which it 
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Without taking away from these critiques, it is of particular relevance in the current 

context to consider the rather paradoxical relationship between the High Court’s 

separation of powers jurisprudence (discussed in the preceding chapters) and its 

derivative rights jurisprudence (examined in this chapter). In this regard, former 

Chief Justice of the High Court, Sir Harry Gibbs has observed: 

 
It is paradoxical that judges who strenuously support the doctrine of the 

separation of powers in relation to the judiciary nevertheless believe that the 

judiciary should consciously assume a legislative function, and that judges 

who believe in democracy should espouse an undemocratic method of 

changing the law.
269

 

 

Indeed, as this chapter has shown, the judicial incursion upon the legislative function 

was such that it might have been assumed that the High Court had completely 

discarded the doctrine espoused in Boilermakers. But, as the decisions in Brandy and 

the Native Title Act case revealed, both limbs of the Boilermakers’ doctrine were re-

asserted by the High Court in what can only be regarded as an effort to consolidate 

the judicial power in the face of diminishing public confidence in the Court.  

 

As will be shortly be seen from the discussion in Chapter Six, the erosion of public 

confidence in the judiciary was undoubtedly a consequence of the broadening 

judicial perception of the role of the High Court indicated by the cases discussed in 

this chapter. Whilst seemingly altruistic, the Court’s proactive role as guardian of 

individual rights (and particularly its willingness, under the leadership of Mason CJ, 

to compensate for the perceived inaction of government in this area) substantially 

augmented the federal judicial power. It also significantly upset the power balance 

between the three primary arms of government which had been carefully maintained 

(at least in theory) by previous High Court benches.  
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It was mentioned earlier in this chapter that some critics believe that Dixonian 

legalism and the declaratory theory of law was maintained as a cover for the more 

political or creative aspects of judicial decision-making.
270

 The Court’s embrace of 

realism, its admission of its law-making role and the considerable economic, social 

and political consequences that flowed from its decisions during this period, denied 

this convenient cover and exposed the High Court to the type of sustained public 

criticism previously reserved for the political arms of government. Whilst the 

Court’s appreciation of its dependence upon public confidence for its continuing 

legitimacy was apparent in its re-formulation of the incompatibility exception to the 

strict separation of judicial power, it was evident that the Court could not stem the 

rising tide of criticism by its decisions alone. The period discussed in this chapter 

was therefore also marked by a proliferation of extra-judicial writing addressed to 

the defence of the Court’s newly assumed role. This material and the Court’s 

response to the broader public debate about its role will be discussed in Chapter Six. 

But before turning to this debate, it is necessary to review the findings of the three 

case law analysis chapters and elaborate on what the High Court’s separation of 

powers jurisprudence says about the judicial understanding of the role of the High 

Court in the governmental process. 

 

 

                                                 
270
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5 

Mapping the Trends 
The developing judicial perception  

of the role of the High Court 

__________________________________ 

 

The cases reviewed in the previous three chapters have afforded some insight into 

the way in which the High Court has viewed its role within the Australian 

governmental system over the last century. As foreshadowed in Chapter One, each of 

the preceding three chapters addresses one of three main phases of the High Court’s 

thinking on the subject of its own power and its relationship to what are often 

described as the ‘political powers’ – the executive and legislative powers. As will 

now be evident, the primary way by which the Court has sought to differentiate the 

judicial from the other governmental powers has been by use of the doctrine of the 

separation of powers. As will also be clear, the High Court’s employment of the 

doctrine has varied over time from its introduction in the early years of the Court’s 

inception to the close of the 20
th

 century – the point at which the case law analysis of 

the previous chapter ends.  

 

In a largely chronological way, the preceding three chapters chart the course of the 

High Court’s developing separation of powers jurisprudence and, by analysis of its 

reasoning, reveal the Court’s own understanding of the scope and nature of its role in 

the governmental process. As well as being indicative of key shifts in the Court’s 

thinking on this subject, the date ranges evinced by the division of these chapters 

also coincide with the periods of greatest influence upon the Court of three important 

figures in the history of the High Court of Australia: Sir Isaac Isaacs, Sir Owen 

Dixon and Sir Anthony Mason. Thus, Chapter Two showed that under Isaacs’ 

influence the Court concentrated on securing its own functional independence by 

pursuing definition and demarcation of the federal judicial power; Chapter Three 
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showed that under Dixon’s influence the Court turned its attention to protecting the 

federal judicial power and denying its exercise to non-judicial bodies; and Chapter 

Four revealed that under Mason’s influence, the Court explored the boundaries of 

federal judicial power by approaching the question of the proper separation of 

governmental powers purposively rather than definitionally. The purposive 

approach, which relies on the acceptance of a greater law-making role for the 

judiciary, has spawned some controversy and encouraged broad debate about the 

proper role of the High Court in a representative democracy – a subject which is 

examined in detail in the following chapter of this work.  

 

Predictably, the three approaches to determining the nature and scope of the federal 

judicial power (and as a consequence, the proper role of the High Court) recognised 

in the previous chapters have been accompanied by quite different approaches to 

constitutional and statutory interpretation. The different interpretive methods are 

broadly discussed in Chapter Four under the classifications originalism, literalism, 

legalism and realism; and it is a consideration of these methods, as well as how they 

are applied to achieve particular outcomes in particular cases, that offers us valuable 

insight into the High Court’s developing understanding of its role. 

 

Considering the abovementioned elements of influential High Court figures, 

interpretive methods and case outcomes as useful indicia, it is convenient now to 

assess the trends evident in the Court’s separation of powers jurisprudence and 

reflect upon what these trends say about the High Court’s understanding of its own 

role in the governmental process over time. For now it is intended that the Court’s 

position on this issue be revealed primarily through an analysis of its case law. The 

following chapter will scrutinise the expositions of judges on the role of the High 

Court outside the context of case law (that is, in extra-judicial writings and 

utterances), examine the burgeoning debate about the role of the High Court in 

external fora and reveal how the High Court has responded to the broadening of this 

debate beyond the traditional bounds of the judiciary. 
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(1) Defining Judicial Power: The Isaacs Era  

From the inception of the High Court in 1903, the foundation bench of Griffith, 

Barton and O’Connor (each delegates at the Federal Conventions that drafted the 

Constitution) sought to preserve the intentions of the Founders by protecting states’ 

rights in the federal division of powers. Thus they adopted an originalist interpretive 

technique and established such constitutional doctrines as implied intergovernmental 

immunities
1
 and reserved state powers.

2
 These doctrines, which reflected earlier 

American jurisprudence,
3
 indicate the importance of the United States’ federal model 

in the establishment of the Australian federal polity. They also indicate that the 

foundation bench of the Court understood its role in the governmental process to be 

that of defender of states’ rights and custodian of the federal compact.
4
 

 

In 1906 when Isaacs and Higgins joined the bench they began to agitate for change 

seeking, by expansive interpretation of s 51 of the Constitution, to direct more 

legislative power to the central Commonwealth government. Though themselves 

delegates to the Federal Conventions, they had been in a minority that had advocated 

a greater role for the federal government than was reflected in the final draft of the 

Constitution. The centralist views of Isaacs and Higgins were expressed with 

regularity in their dissenting judgments, motivating the Argus newspaper to refer 

with disdain to 

 
the rhetorical language in which the two junior judges have thought fit to 

clothe their dissenting judgments, and still more…their thinly-veiled hints 

that they hope one day to upset the principles on which the court has founded 

its decision respecting the ambits of Federal and State authority.
5
  

 

                                                 
1
 D’Emden v Pedder (1904) 1 CLR 91. 

2
 Peterswald v Bartley (1904) 1 CLR 497. 

3
 See Marshall CJ in McCulloch v Maryland (1819) 4 Wheat 316. 

4
 Although, as will be seen in this chapter, the role perceptions of the High Court have been classified 

into three primary eras—the Isaacs era, the Dixon era, and the Mason era—it could be argued that 

from 1903 to 1912, the Griffith-led High Court assumes a secondary era classification: the ‘pre-Isaacs 

era’.  
5
 Argus (Melbourne), editorial, 7 & 26 October 1912 as cited in Bennett JM, Keystone of the Federal 

Arch (1980) 31.  
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Despite the friction caused by a bench so clearly divided on its interpretation of the 

Constitution, the judges appear to have been united in overcoming the immediate 

challenge of establishing the High Court as a reputable national court of appeal.  In 

the context of early opposition to the creation of a superior federal court, in particular 

by many of the states’ judges and politicians, this challenge was not insignificant. 

Nonetheless, during the term of Griffith’s Chief Justiceship (1903–1919) the Court 

met this challenge, winning the approval of many of those who had formerly 

denigrated it and, perhaps more importantly, the acceptance of the legal profession.
6
 

For this reason, and because this period was marked by disagreement on 

constitutional matters, the Court was often regarded as more of an appellate court 

than the constitutional court that it was later to become.  

 

In 1912 Isaacs’ cause was advanced by the death of O’Connor, his replacement by 

Gavan-Duffy and the appointment of two additional judges, Rich and Powers, in the 

following year. None of the new appointees had attended the Federal Conventions 

and so could not rely upon personal recollections of the Founders’ intentions that 

supported a division of powers favouring the states. Further, Powers (who had for 10 

years been Commonwealth Crown-Solicitor) and Gavan-Duffy (who was renowned 

at the Victorian Bar as a radical member)
7
 could potentially be relied upon to 

interpret the Constitution in a way favourable to the federal government. Through 

these new appointments and the unrelenting strength of Isaacs’ centralist conviction, 

the Court’s perception of its role, at least as far as its constitutional duties were 

concerned, began gradually to change. 

 

In 1920, following the retirement of Griffith and the departure of all committed 

decentralist judges from the High Court, Isaacs’ vision for the Court was realised and 

its role in the provision of support for an expanding central government was 

                                                 
6
 Mason AF, “Griffith Court” in Blackshield et al (eds), Oxford Companion to the High Court of 

Australia (2001) 311, 312; Bennett JM, “The High Court Asserts Itself” in Keystone of the Federal 

Arch (1980) 25.  
7
 Fricke G, “Frank Gavan-Duffy” in Blackshield et al (eds), id., 296. As it played out, Gavan-Duffy 

more frequently sided with the conservatives and Powers and Rich with the centralists Isaacs and 

Higgins: Crisp LF, Federation Fathers (1990) 238. 
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confirmed. The Engineers’ case
8
 of that year introduced the interpretive method of 

literalism, advocating a literal reading of the text of the Constitution which, by 

eschewing implications and contextual considerations, favoured the Commonwealth 

over the states. The literalist interpretive technique supported the Court’s rejection of 

the American inspired federal doctrines of reserved state powers and implied 

intergovernmental immunities; in their stead the Court embraced the British 

doctrines of parliamentary supremacy and responsible government.
9
  

 

The recognition of federal Parliament as sovereign and supreme resulted in a limited 

governmental role for the High Court. This was because the doctrine of 

parliamentary supremacy introduced a requirement of judicial deference to the will 

of Parliament and had ‘concomitant consequences of political rather than legal 

checks on power’.
10

 Chief Justice John Doyle has suggested that the decision in 

Engineers indicated a willingness by the Court to ‘rely upon the processes of 

democracy or the processes of Parliament to protect the well-being of the 

federation’.
11

 Indeed the joint majority judgment penned by Isaacs indicated that the 

role that the Griffith-led High Court had taken in protecting the states against 

Commonwealth abuse of power was now in the hands of the people: 

 
The extravagant use of the grant of powers in the actual working of the 

Constitution is a matter to be guarded against by constituencies and not the 

courts.
12

  

 

The ensuing years punctuated by periods of economic depression and war succeeded 

in entrenching Isaacs’ expansive reading of federal parliamentary powers and the 

deference to the Commonwealth Parliament evident in decisions that validated its 

                                                 
8
 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129. 

9
 See Zines L, “Courts Unmaking the Laws” in Courts in a Representative Democracy (1994) 125, 

127. 
10

 ibid. 
11

 Doyle JJ, “Comment”, in id., 145. 
12

 (1920) 28 CLR 129, 151. 



Mapping the Trends      198 

 

 

 

sweeping delegation of power to the executive.
13

 When Isaacs retired to take up the 

post of Governor-General in 1931, his influence upon the Court remained. Zines 

notes that Sir John Latham, who was Chief Justice from 1935 to 1952, faithfully 

supported Isaacs’ literalism and was ‘thus often at pains to emphasise that his 

conclusions were not based on implications, policies or social consequences’.
14

 As 

with Isaacs in the Engineers’ case, this ultimately resulted in a ‘strengthening of 

central powers’.
15

 

 

Despite the appearance of a less significant role for the Court in the democratic 

processes of government, the Court’s decisions during the Isaacs era and its adoption 

of a literal approach to interpretation enhanced the Court’s public standing and 

increased the likelihood of uncritical political acceptance of its decisions.
16

 It also 

assisted in establishing the separation of the judicial arm of government – the judicial 

branch was accepted as being of a different nature to that of the political arms of 

government and literalism enhanced this appearance by encouraging the perception 

of a Court free from policy considerations.
17

  

 

(2) Protecting Judicial Power: The Dixon Era 

By 1951, when the High Court made its landmark decision
18

 to invalidate legislation 

that sought to abolish the Communist Party in Australia, public confidence in the 

Court was such that it endured few attacks on the legitimacy of its role as arbiter of 

                                                 
13

 See the High Court's decision in The Victorian Stevedoring and General Contracting Co P/L & 

Meakes v Dignan (1931) 46 CLR 73, made during the Great Depression. Dignan was preceded by 

Roche v Kronheimer (1921) 29 CLR 329 which grounded the validity of delegated legislation in 

similar cases decided during the course of World War I. 
14

 Zines L, The High Court and the Constitution (3
rd

 ed., 1992) 342. 
15

 ibid. 
16

 Galligan has argued that the Isaacs era’s Engineers methodology (producing as it did a ‘centralising 

effect’ at the expense of federalism) also ‘served the purposes of nation-building’: Galligan B, A 

Federal Republic: Australia’s Constitutional System of Government (1995) 188. 
17

 Interestingly Dicey considered parliamentary supremacy to be inconsistent with both the doctrine of 

the separation of powers and federalism because they each necessarily placed limitations on the power 

of Parliament: see Dicey AV, Introduction to the Study of the Law of the Constitution (9
th
 ed., 1939) 

158. 
18

 In worldwide context the High Court’s decision in the Communist Party case was groundbreaking – 

in the same year the Supreme Court of the United States made the completely opposite decision, 

notwithstanding express guarantees of relevant rights: Dennis v United States (1951) 341 US 494.  
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the validity of legislative enactments. The ensuing referendum on the issue (which 

showed popular support for the High Court’s decision) put paid to the little criticism 

of the judgment that was made. Though a reading of the judgment in the Communist 

Party case may favour the manifestation of a court committed to the protection of 

individual freedoms, it is more often read as insulating the judicial adjudicative role 

from executive incursion and confining the legislative powers of Parliament. In this 

sense the Court evinced an understanding that its role may be defined more 

authoritatively in the context of the other governmental powers, leading to a greater 

role for the rhetoric of the separation of powers. 

 

It has been suggested that Dixon’s embrace of legalism upon ascension to the Chief 

Justiceship in 1952 was intended to placate the Menzies Government which was still 

smarting from the decision in the Communist Party case.
19

 Regardless of the 

motivation for his declaration, it was soon clear that Menzies could not rely on 

Dixon’s adherence to legal formalism to retain the unquestioning deference to 

federal Parliament of the Isaacs’ era. The Court’s 1956 decision in the Boilermakers’ 

case indicated its willingness to strike down legislative provisions that threatened the 

judicial power irrespective of practical consequence or political impact. The Court 

protected its position as a separate and distinct power – defining its own power in the 

context of the judicially defined powers of its more political counterparts, the 

legislature and the executive.
20

 The Court thus assumed the American inspired 

constitutional role of providing a check on government power and acting as guardian 

of the impartial administration of justice.  

 

                                                 
19

 See Gageler S, “Legalism” in Blackshield et al (eds), Oxford Companion to the High Court of 

Australia (2001) 429. 
20

 The increased significance of the judicial branch of government during the Dixon era is perhaps 

best evidenced by the addition of ‘judicial’ to the title and substance of WA Wynes’ famous 

monograph. The book was initially published in 1936 under the title Legislative and Executive Powers 

in Australia; ‘judicial’ was added to the title in 1956 following the Boilermakers’ case: see Thomson 

J, “Commentators and Commentary” in Blackshield et al (eds), id., 113, 114. 
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Sir Garfield Barwick, who succeeded Dixon as Chief Justice in 1964 shared the same 

commitment to legalism as his predecessor.
21

 However, the political and legal 

landscape had begun to change, with the developing realm of administrative law and 

the concomitant proliferation of commissions and tribunals exercising judicial 

power.
22

 The sanctification of the judicial power demanded by the Boilermakers 

decision quickly became too difficult practically to uphold: to strike down all non-

judicial uses of judicial power would cause a profusion of work to flow to an already 

overloaded judicial system. Whilst maintaining its separation rhetoric by 

manipulating the definitional boundaries of judicial power, the Court upheld the 

legislative arrangements that assisted these quasi-judicial bodies to perform their 

governmental function.  

 

The pro-Commonwealth decisions
23

 of the Barwick Court and its seeming 

abandonment of the Court’s previous insistence on a supreme and separate judicial 

power may appear, at first reading, to herald a return to the pre-Dixon position of 

parliamentary deference. Indeed, the following passage from a 1980 case makes 

clear the perceived limitations on the Court’s governmental role: 

 

There are limits to what the courts can and should do by way of altering the 

law. The Court is not a legislature and has no general charter to reform or 

change the existing law. The Court can and does elaborate the common law 

by judicial decision. This is an evolutionary and continuing process. It is a 

process which allows little scope for radical reform of a rule of law, which, 

except in some aspects which are not of present importance, has long been 

                                                 
21

 See for instance, Barwick CJ’s comments in Damjanovic & Sons v Commonwealth (1968) 117 CLR 

390, 396: ‘[J]udicial reasoning may not be used as a substitute for the Constitution. Always the 

Constitution remains the text’. 
22

 In 1980 there were at least 272 federal administrative tribunals in Australia: Tomasic R, “The 

Courts in Australia” in Waltman JL & Holland KM (eds) The Political Role of Law Courts in Modern 

Democracies (1988) 31, 50. The phenomenon (and the potential of the concomitant loss of judicial 

power for the courts) was noted by Barwick in “State of the Australian Judicature” (1979) 53 

Australian Law Journal 487, 492. 
23

 It has been noted that the Barwick Court ‘consistently upheld Commonwealth legislation’: Mason 

AF, “Barwick Court” in Blackshield et al (eds), Oxford Companion to the High Court of Australia 

(2001) 59, 60. 
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settled, when it has not been demonstrated that the foundation on which the 

rule is based has fundamentally changed.
24

 

 

But rather than representing a return to judicial deference to Parliament, the Barwick 

Court’s decisions can perhaps be better explained as continuing, in a different way, 

the Dixon Court’s protectionist view of the federal judicial power. There is little 

doubt that Barwick was influenced by the decisions and rhetoric of the Dixon Court; 

Barwick was committed to Dixonian legalism and was loath to overturn decisions of 

the Dixon Court, even where—as with the two Joske cases
25

—he recognised the 

impracticality of the outcomes. Barwick was also dedicated to augmenting the 

federal judicial power: he was instrumental in securing a permanent home for the 

Court in Canberra and in 1979 he wrested administrative control of the High Court 

and its budget from the hands of the executive, thereby strengthening the institutional 

independence of the Court.
26

 

 

However, as the above passage makes clear, the Court was also operating in an 

environment dictated by its observance of the declaratory theory of law. The 

boundaries between the three governmental powers were defined and the Court 

evidently saw its role as protecting and enforcing those boundaries; thus, decisions 

affecting policy were for Parliament and not for the courts. By 1981 the High Court’s 

relentless adherence to legalism and declaratory theory was becoming problematic – 

even for the political arms of government that traditionally competed with the Court 

for power. In Senate debate on the Statute Law Revision Bill, which sought to 

                                                 
24

 Australian Conservation Foundation Inc v Commonwealth (1980) 146 CLR 493, 552 (per Mason 

J). 
25

 See The Queen v Joske & Others; ex parte Australian Building Construction Employees and 

Builders’ Labourers’ Federation (1974) 130 CLR 87 and The Queen v Joske; ex parte Shop 

Distributive and Allied Employees’ Association & Others (1976) 135 CLR 194 both discussed in 

Chapter Three, above. 
26

 Barwick’s tenure as Chief Justice also coincided with the abolition of appeals from the High Court 

to the Privy Council achieved by the Privy Council (Limitation of Appeals) Act 1968 (Cth) and the 

Privy Council (Appeals from the High Court) Act 1975 (Cth). 
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introduce a purposive rule of interpretation into the Acts Interpretation Act 1901 

(Cth), the shadow Attorney-General Gareth Evans said in support of the Bill: 

 

Parliament has very much asserted its role to the extent where courts have 

almost, in theory, at least, retreated to the point where they ostensibly claim 

that any development of the law is not for them but for Parliament. That is a 

most unfortunate trend, which has resulted in Parliament being overwhelmed 

by legislation of enormous proportions and growing technicality, to an extent 

that…it is beyond our capacity as parliamentarians to handle it.
27

 

 

This development paved the way for future benches to reconsider the Dixon era 

limitations placed on the role of the High Court in the governmental process.  

 

(3) Exploring Judicial Power: The Mason Era 

While the end of the Dixon era is defined by inaction of the High Court (to the extent 

that Parliament was required to step in to encourage courts to consider the political 

intention behind legislation) the Mason era is defined by the Court stepping in to 

remedy government inaction. Sir Anthony Mason assumed the Chief Justiceship in 

1987 and immediately set about abandoning Dixon’s legalist technique in favour of a 

more purposive or policy-oriented approach to interpretation. In the late 1980s 

changes alluded to by Mason outside the Court
28

 become evident in the Court’s 

decisions: the most significant being the Court’s consideration of the Convention 

Debates in Cole v Whitfield
29

 to contextualise s 92 of the Constitution, thereby 

ending an 80-year period where its interpretation was constrained and confused, and 

restoring its intended anti-protectionist meaning.  

 

                                                 
27

 Commonwealth Parliamentary Debates, Hansard, Senate (Vol 90, 1981) 2314 (per Mr G Evans). 
28

 Mason AF, “The Role of a Constitutional Court in a Federation” (1986) 16 Federal Law Review 1. 

See also the more extensive discussion of Mason’s extra-judicial comments in the following chapter.  
29

 (1988) 165 CLR 360. 
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The Court’s elevation of substance over form was also evident in the 1989 case 

Street v Queensland Bar Association
30

 but it was not until 1991 that the Court 

officially discarded the declaratory theory of law and announced that judges held a 

significant law-making role. As Deane J foreshadowed in Street,
31

 the High Court’s 

new role was to take the shape of guardian of fundamental individual rights. Already 

the Court had applied the concept of protection of the individual as its focus in the 

development of the concept of unconscionability in contract law.
32

 According to 

Walker, Mason’s role as counsel in the Fitzpatrick & Browne case impressed on him 

that protection of individual rights was better left to the courts than to Parliament.
33

 

Under the Chief Justiceship of Mason the Court therefore assumed the role of 

compensating for the perceived inaction of government in the protection of the rights 

of individuals. The Court used its admission of its law-making role and the realist 

interpretive approach to protect constitutionally a right to freedom of political 

communication and introduce the possibility of other constitutional rights derived 

from compounding inferences of broadly stated normatively based constitutional 

principles.
34

  

 

The Court’s efforts to change the focus of the Constitution to one of an instrument 

that confers rights upon its citizens was so radical that it caused one commentator to 

observe that the Court had undertaken ‘a remarkable re-conceptualisation of the 

Australian polity’.
35

 Indeed the location of constitutional sovereignty had, in a short 

time, moved from the people (pursuant to the referendum requirement in s 128 of the 

Constitution) to the judiciary. Although the Court employed the rhetoric of popular 

sovereignty to encourage the perception of democratic legitimacy to attach to its 

decisions, the arguments raised in the previous chapter against the Court’s practice of 

                                                 
30

 (1989) 168 CLR 461. 
31

 id., 521. 
32

 See Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR 387; Stern v Macarthur (1988) 165 

CLR 489; Foran v Wight (1989) 168 CLR 385. 
33

 Walker K, “Anthony Frank Mason” in Blackshield et al (eds), Oxford Companion to the High Court 

of Australia (2001) 459. Although this view is challenged by the extract taken from Mason’s 

swearing-in speech reproduced above at p 167. 
34

 See discussion in Chapter Four, above pp 164–65.  
35

 Finn P, “Of Power and the People: Ends and Methods in Australian Judge-Made Law” (1994) 1 The 

Judicial Review 255, 255–56. 
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constitutional implication demonstrate that the concept of popular sovereignty 

remained somewhat fictional.  

 

Although not strictly a decision on the nature and scope of the judicial power (and 

therefore not discussed in the previous chapter), the decision of the Mason Court in 

Mabo v Queensland [No. 2]
36

 is indicative of the Court’s understanding of its role in 

the governmental process. This decision, which is discussed in more detail in 

Chapter Six, employed the realist interpretive technique to declare obsolete certain 

longstanding legal fictions and to recognise a right to indigenous native title in land. 

Again this demonstrates the Court’s perception of its role as one of protecting 

individual rights and remedying past injustices.
37

 

 

Sir Gerard Brennan, who succeeded Mason as Chief Justice in April 1995, wrote the 

lead judgment in the Court’s groundbreaking Mabo decision where his ‘overarching 

concern for the dignity of the individual and for equality before the law’
38

 was 

strongly evident. Under Brennan’s stewardship, the Court continued to apply the 

realist interpretive technique adopted by Mason and to give credence to ‘the 

influence of contemporary values…on modern expositions of legal principle’.
39

 

Nonetheless, by means of its special leave process, the Brennan Court
40

 did accept 

cases that challenged the nature and scope of rights constitutionally implied by the 

Mason Court.  

 

                                                 
36

 (1992) 175 CLR 1. 
37

 Patapan H, Judging Democracy: The New Politics of the High Court (2000) 131. 
38

 Baker B & Gageler S, “Gerard Brennan” in Blackshield et al (eds), Oxford Companion to the High 

Court of Australia (2001) 66, 68. 
39

 Brennan G, “A Tribute to Sir Anthony Mason” in Saunders C (ed) Courts of Final Jurisdiction: The 

Mason Court in Australia (1996) 10, 13. Brennan shared Mason’s views on the interpretive method of 

legalism, saying that it ‘masked the truth of judicial method’: Brennan G, “A Critique of Criticism” 

(1993) 19(2) Monash University Law Review 213. See also the discussion in Zines L, “Legalism, 

Realism and Judicial Rhetoric in Constitutional Law” (2002) 5(2) Constitutional Law and Policy 

Review 21. 
40

 It should be noted that the Brennan Court, which lasted only three years (from April 1995 to May 

1998), did not enjoy continuity of membership through its short life. During its three-year term four 

new appointments were made (Gummow J replaced Mason CJ; Kirby J replaced Deane J, Hayne J 

replaced Dawson J and Callinan J replaced Toohey J). The circumstances of the appointments of 

Hayne and Callinan are discussed in Chapter Six, below. 



Mapping the Trends      205 

 

 

 

In McGinty v Western Australia
41

—where the High Court was invited to imply a new 

constitutional standard of one vote, one value for state elections—the Brennan Court 

signalled a retreat from the broad context implication position established under 

Mason’s guiding hand and rejected the notion that it could derive secondary 

implications from primary structural implications like that of representative 

democracy. To do so, Brennan warned, would be to treat the implied notion of 

‘representative democracy’ as if it were itself express in the Constitution.
42

 In Lange 

v Australian Broadcasting Commission,
43

 discussed in Chapter Four above, the 

Court unanimously upheld the existence of the implied freedom of political 

communication whilst limiting its scope in respect to defamation actions. These 

decisions reveal a Court willing to consolidate, but not develop, the constitutional 

protection of individual rights.
44

 

 

Interestingly, given this ‘status quo’ approach to the progressive jurisprudence of the 

Mason Court, the Brennan Court was subjected to perhaps the most strident and 

sustained public and political criticism of any previous High Court bench. This 

criticism, which followed the Court’s 1997 Wik
45

 decision, sparked broad public 

debate about the proper role of the High Court. It is somewhat ironic that the courts 

of the Mason era—which held public confidence in the judiciary to be an important 

factor in deciding the extent of the Court’s role in the governmental process and in 

defining the boundaries of judicial power
46

—should be responsible for instigating 

public debate about the role of the Court and the legitimacy of its power. The 

following chapter will examine this crisis of legitimacy and assess the impact of the 

broader public debate upon the judicial perception of the role of the High Court in 

the governmental process. 

 

                                                 
41

 (1996) 134 ALR 289. 
42

 id., 295–96. 
43

 (1997) 145 ALR 96.  
44

 See discussion in Patapan H, Judging Democracy: The New Politics of the High Court (2000) 5; 

Baker B & Gageler S, “Gerard Brennan” in Blackshield et al (eds), Oxford Companion to the High 

Court of Australia (2001) 66, 68. 
45

 (1997) 141 ALR 129. 
46

 See above p 181 ff. 





6 

The Broader Debate about the Role of the  

High Court in the Governmental Process 
A crisis of legitimacy 

__________________________________ 

 

In examining the question ‘what is the judicial perception of the role of the High 

Court in the governmental process’ the previous chapters have concentrated solely 

on the Court’s formal exposition of its role by systematic analysis of the Court’s 

separation of powers jurisprudence. This analysis has shown that although the 

introduction of the doctrine of the separation of powers into Australian jurisprudence 

arguably came about by virtue of historical accident, it has undoubtedly assisted the 

High Court in achieving the legitimacy it required to become a significant player in 

the governmental process. Nonetheless, the Court has struggled to reconcile the 

doctrine with principles (such as responsible government) which are more explicitly 

evident in the Australian Constitution and with the realities of modern government, 

such as the emergence of a fourth (administrative) arm of government. But perhaps 

the most significant impediment to the continuing use of the doctrine of the 

separation of powers as a tool for acquiring legitimacy was the Court’s formal 

admission, in 1991, that it was in fact a law-making body. 

 

The decisions of the Mason era discussed in Chapter Four, indicate a radical shift in 

the judicial understanding of the role of the High Court in the governmental process. 

Unlike the decisions of the Isaacs era (where the Court displayed a certain deference 

to federal Parliament and willingness to consolidate Parliament’s power) and the 

Dixon era (where the Court assumed the role of protector of the administration of 

justice and provided a check against abuse of governmental power), the decisions of 

the Mason era revealed that the judiciary understood its role to be that of actively 

addressing the perceived inaction of government. In this newly assumed role the 



The Broader Debate about the Role of the High Court   208 

 

 

 

Mason era High Court determined that certain civil and political rights were implicit 

(or potentially implicit) in the Australian Constitution, that domestic legislation must 

be interpreted in the light of ratified international treaties and that the validity of 

legislation is subject to judicially-defined ideals of representative government and 

citizenship.  

 

The admission that the High Court made—rather than simply interpreted—law and 

the increased proactivity of its governmental role coincided with a proliferation of 

extra-judicial writings and utterances by members of the High Court. It also 

coincided with (if not stimulated) a broadening of the debate about the proper role of 

the High Court beyond traditional legal fora. This chapter will examine the extra-

judicial writings of High Court Chief Justices
1
 to discover how the judges explain 

their understanding of the Court’s role outside the confines of case law. It will then 

turn to an analysis of the broader public debate about the role of the High Court – 

evident in its most cogent form following the Court’s native title decisions. Finally, 

this chapter considers the Court’s response to that broader debate and investigates 

whether there are any indications in the Court’s recent jurisprudence that the crisis of 

legitimacy, consequent upon the Court’s native title decisions, has affected the 

judicial perception of the limits of the role of the High Court in the governmental 

process. 

 

(1) Extra-judicial Expositions of the Role of the High Court 

The term ‘extra-judicial’ refers to statements made by judges outside the official 

context of their reasons for judgment in a particular case. These utterances take the 

form of speeches or addresses to conferences; articles published in academic 

journals; and, more recently, comments of judges published in the mass media. To 

                                                 
1
 This section is focused primarily on the writings of former Chief Justices of the High Court during 

their tenure. Although a number of puisne judges of the High Court have published extra-judicial 

writings, few have published to the degree of the Chief Justices (Justice Michael Kirby of the current 

High Court bench being an obvious exception) and of those that have, few shed light on the judicial 

perception of the Court’s role. Where such publications exist they are noted in footnotes; however, it 

is interesting to note that these publications of puisne judges generally tend to agree with the 

incumbent Chief Justice’s position on the role of the Court.  
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date there has been no complete published bibliographic compilation of the extra-

judicial writings of High Court judges;
2
 and although a recent quantitative study

3
 has 

been undertaken in the area, it covers only the period 1970–2002 and focuses 

entirely on publications in academic journals. In respect of the following discussion, 

all care has been taken to locate published extra-judicial materials of High Court 

judges relevant to discerning their views on the role of the High Court in the 

governmental process.
4
 A distinction is often drawn between comments made—or 

writings published—by judges before, during and after their term in office.
5
 In the 

immediate study, where possible, I seek to examine the extra-judicial comments of 

High Court judges during their tenure in order to establish how they perceived the 

Court’s role in the governmental process at that time and to determine whether this 

perceived role matches that revealed by the case law analysis of the previous 

chapters. In order to assist this comparison it is convenient to examine this issue 

using the ‘era’ classifications established in the previous chapter. 

 

(a) The Isaacs Era 

In his short entry on the extra-judicial writings of judges in The Oxford Companion 

to the High Court, James Thomson claims that ‘[r]eclusiveness has not characterised 

High Court Justices’ willingness to publish articles and papers’.
6
 As an observation 

of recent times this is undoubtedly accurate; yet, one finds very little evidence of 

extra-judicial utterances of High Court judges in the formative years of the Court. At 

least in so far as writing about particular questions of law or particular cases is 

concerned this deficiency is explicable. It has been a convention long-observed by 

judges that judges must not write extra-judicially about issues that may be litigated 

                                                 
2
 Thomson J, “Extra-judicial Writings of Justices” in Blackshield et al (eds), Oxford Companion to the 

High Court of Australia (2001) 265. 
3
 Smyth R, “Judges and Academic Scholarship: An Empirical Study of the Academic Publication 

Patterns of Federal and High Court Judges” (2002) 2 (2) QUT Law and Justice Journal 198. 
4
 Potentially there exist relevant speeches or papers delivered or written by past High Court judges 

that have not been published and were not, therefore, available to the author. 
5
 Thomson J, “Extra-judicial Writings of Justices” in Blackshield et al (eds), Oxford Companion to the 

High Court of Australia (2001) 265. 
6
 ibid. 
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before them.
7
 Traditionally too, judges refrained from explaining the meaning of 

their judgments, holding that their reasons for judgment ‘must stand on their own 

merits without embellishment or comment from the Judges who write them or join 

them’.
8
   

 

Because of the paucity of published extra-judicial material in the Isaacs era, not 

much can be said about the role perceptions of early judges of the High Court 

without resort to secondary sources. However, the transcripts of the Debates of the 

Federal Conventions hold important clues to the role perceptions of the first five 

judges appointed to the High Court: Griffith CJ, Barton, O’Connor, Isaacs and 

Higgins JJ. Of course, the Debates only reveal the views of these members of the 

Court prior to being appointed to the bench, but it is interesting to note—as I have in 

the previous chapter—that these views appear to align with the views expressed by 

these judges during their judicial tenure within the context of case law. Thus Griffith, 

Barton and O’Connor who—like the majority of delegates to the Federal 

Conventions—were avowed ‘states’ righters’, favoured whilst in judicial office a 

role for the Court that protected the states against the encroachment of federal 

parliamentary power. On the other hand Isaacs and Higgins, who were strong 

democratic nationalists and expressed centralist tendencies at the Conventions, 

exercised their judicial power in support of the Commonwealth Parliament and the 

enhancement of central government. 

 

Following his retirement from public office
9
 Isaacs’ extra-judicial writing confirmed 

the views expressed in his judgments during his quarter-century on the High Court. 

                                                 
7
 Essentially this convention serves to avoid the risk of a judge’s disqualification from the 

adjudication of cases on the basis of apprehended bias. Such apprehended bias can arise when a judge 

makes statements in a curial or extra-judicial forum that express a relevant opinion about a class of 

persons or may suggest pre-judgment on the validity of particular laws or on the way that certain 

issues should be decided. See: Campbell E, “Judges’ Freedom of Speech” (2002) 76 Australian Law 

Journal 499, 500. 
8
 Justice Brennan of the Supreme Court of the United States of America as cited in O’Brien DM, 

Storm Center: The Supreme Court in American Politics (3
rd

 ed., 1993) 352. See also Kitto FW, “Why 

Write Judgments” (1992) 66 (12) Australian Law Journal 787, 790. 
9
 Isaacs retired from the High Court in 1931 to take up an appointment as Australia’s first native-born 

Governor-General – a position he held until 1936. 
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For instance, Isaacs’ articles and pamphlets published in support of the 1946 

referendum—which sought to extend the powers of federal Parliament in areas such 

as welfare and employment—warned against the potential of the High Court making 

decisions that, in his opinion, were properly the province of Parliament: 

 
A decision which may affect all or any of these questions may be that of 

four judges against three, or even of a casting vote. Thus, as things are, one 

man may have the responsibility of deflecting the national life. As the 

Constitution stands, there is no possible action by the National or State 

Parliaments to correct a [judicial] mistake. This is an intolerable state of 

affairs.
10

 

 

As with the decisions of the Court during the Isaacs era, the above passage 

acknowledges Parliament as supreme and the role of the Court to be properly defined 

by deference to Parliament’s sovereign will. 

 

(b) The Dixon Era 

Like his High Court colleagues before him, Dixon subscribed to the theory that 

judges should not speak outside of reasons for judgment
11

 and that a judge ‘should 

be wary of speaking extra-judicially’ particularly where ‘he has already spoken 

judicially and even if in uncertain tones’.
12

 Nonetheless, Dixon made numerous 

extra-judicial pronouncements during his tenure on the High Court that provide 

additional insight into his perception of the role of the Court in the governmental 

process. As many of these pronouncements take the form of previously unpublished 

speeches to Australian and American audiences it is fortunate that, due to the 

industry of Severin Woinarski, a number of Dixon’s speeches were compiled in the 

1965 volume Jesting Pilate.  

                                                 
10

 From Isaacs’ 1946 pamphlet Referendum Powers, cited in Crisp LF, Federation Fathers (1990) 

261. 
11

 ‘Ours is a system of law which makes the utterances of judges the best evidence of the state of the 

law, that is provided that the utterances are delivered from the Bench’: Dixon O, “Concerning Judicial 

Method” in Jesting Pilate (1965) 152, 154–55. 
12

 Dixon O, “The Common Law as an Ultimate Constitutional Foundation” in Jesting Pilate (1965) 

203, 210. 
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The role perception divined in Chapter Five from the analysis of cases on the subject 

of judicial power during the Dixon era shows that the Court, during this period, 

understood its role to be that of guardian of the impartial administration of justice 

and as a check on arbitrary exercise of government power.
13

 This perception of the 

High Court’s role is regularly expressed by Dixon in his extra-judicial writings, most 

notably in his address upon taking the oath of office as Chief Justice in 1952.
14

 In 

reading this address it becomes clear that Dixon sought to use the occasion to 

introduce and explain the governmental role that the Court was to take under his 

leadership. Thus Dixon linked the maintenance of public confidence in the judiciary 

and its role in the impartial administration of justice to the interpretive method he 

there described as ‘strict and complete legalism’.
15

 The watershed decision in 

Boilermakers, which undoubtedly defined the Dixon era, is also foreshadowed in this 

address – Dixon making clear that for the Court to properly perform its role, changes 

to the jurisdictions of tribunals would have to be made: 

 
There is in Australia a large number of jurisdictions and a confusion in the 

public mind as to the functions the jurisdictions possess. The character of 

the functions is misunderstood and the public do not maintain the 

distinction between the administration of justice according to law and the 

very important functions of industrial tribunals.
16

 

 

In his address upon the occasion of first presiding as Chief Justice in Perth, Dixon 

revealed his allegiance to the declaratory theory of law by asserting that the judiciary 

‘cannot accomplish anything positive’.
17

 By upholding the rhetoric of legalism and 

denying a law-making role for the judiciary, this again reflects the role of the Court 

divined in the previous chapter from the case analysis of the Dixon era. Albeit made 

in jest, Dixon’s comment upon retiring that the Prime Minister’s authority ‘does not 

                                                 
13

 See above pp 193–96. 
14

 See Dixon O, “Address Upon Taking the Oath of Office as Chief Justice” in Jesting Pilate (1965) 

245, 249. 
15

 id., 247–49. 
16

 id., 249. 
17

 Dixon O, “Address Upon the Occasion of First Presiding as Chief Justice in Perth” in Jesting Pilate 

(1965) 252, 254. See also Dixon’s address “Concerning Judicial Method” delivered to Yale Law 

School on 19 September 1955: Jesting Pilate (1965) 152, 158.  
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exist over this Court’
18

 neatly sums up his belief in the supremacy of law over 

Parliament – a belief exemplified by the Court’s decision in the Boilermakers’ case 

and by the many decisions of the Dixon era that seek to protect and insulate the 

exercise of judicial power, often without heed of the practical or economic 

consequences to government. 

 

In 1977 Sir Garfield Barwick, who succeeded Dixon as Chief Justice in 1964, was 

invited by the Law Council of Australia to deliver the inaugural ‘State of the 

Australian Judicature’ address. Barwick used this opportunity to lobby government 

for legislative changes to protect the administration of justice and to preserve judicial 

independence in Australia. He argued for the complete removal of the Privy Council 

from Australia’s legal hierarchy,
19

 for the establishment of an independent judicial 

commission to oversee appointments to federal courts,
20

 and for the ‘whole 

administration and control of the judicial system to be passed over to the judiciary 

itself, with separate and secure funding’.
21

 In his second ‘State of the Australian 

Judicature’ address in 1979 Barwick invoked the doctrine of the separation of 

powers by arguing against the use of serving judges as Royal Commissioners on the 

basis that 

 
many of the matters into which Commissioners…are asked to inquire are 

completely divorced from the law and all too frequently involve the 

formation of opinions on matters which are truly political in character.
22

 

 

                                                 
18

 Dixon O, “Address Upon the Occasion of Retiring from the Office of Chief Justice” in Jesting 

Pilate (1965) 255, 255. 
19

 During Barwick’s tenure as Chief Justice the option of appeal to Privy Council from the High Court 

was abolished; but, the option of appeal from state Supreme Courts to the Privy Council in England 

existed until the passage of the Australia Acts in 1986. See Barwick, GEJ “The State of the Australian 

Judicature – 1977” (1977) 51 Australian Law Journal 480, 482–87. 
20

 id., 494. 
21

id., 492. As noted in Chapter Five above, Barwick succeeded in securing the functional 

independence of the High Court by assuming full administrative control of the Court under the High 

Court Act 1979 (Cth). 
22

 Barwick GEJ, “The State of the Australian Judicature – 1979” (1979) 53 Australian Law Journal 

487, 490. 
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These public comments appear to align perfectly with the role perception of the 

Dixon era discussed in Chapter Five above. Barwick’s arguments reveal that, like 

Dixon, he believed himself and the High Court to have the responsibility of 

protecting the impartial administration of justice and of providing a check on the 

arbitrary exercise of government power. These dual roles are exemplified by 

Barwick’s warnings—in his 1979 State of the Australian Judicature Address—

against the government’s practice of investing jurisdiction in specialised tribunals.
23

  

 

Barwick’s successor, Sir Harry Gibbs, continued this refrain in his ‘State of the 

Australian Judicature’ address in 1981 setting out the dangers to the judicial arm of 

government consequent upon the investiture of jurisdiction in specialised tribunals.  

 
Any survey of the State of the Judicature would be incomplete without some 

mention of the proliferation of tribunals set up for special purposes… 

Tribunals of this kind do not exercise what is regarded as judicial power 

within the narrow concept of Australian constitutional law, but in a true 

sense they form part of the judicial system of the nation, and they perform 

functions which are of great and increasing importance to large sections of 

society. … However there is a danger that if the law comes to be 

administered through a multitude of special courts the strength and 

independence of the judiciary may eventually come to be undermined.
24

 

 

Certainly, public confidence in the courts and the administration of justice waned 

during Gibbs’ tenure as Chief Justice. In his 1985 ‘State of the Australian Judicature’ 

address, Gibbs noted that three judicial officers, including Justice Murphy of the 

High Court, had ‘been charged with offences concerning the administration of 

justice’.
25

 Perhaps as a result of this, the attention of some academic and political 

critics was focused upon the Court towards the end of the Dixon era. Gibbs’ 

                                                 
23

 id., 492. Although it is clear from his reasons for judgment in the Joske cases discussed in Chapter 

Three, that he believed the Boilermakers’ doctrine to be unnecessarily restrictive. 
24

 Gibbs HT, “The State of the Australian Judicature – 1981” (1981) 55 Australian Law Journal 677, 

683. 
25

 Gibbs HT, “The State of the Australian Judicature – 1985” (1985) 59 Australian Law Journal 522, 

522. 
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retirement speech in 1987 reflected on these criticisms of the Court and in particular 

on criticisms of the Court’s adherence to Dixonian legalism: 

 
Some critics claim that it is quite unreal to say that judicial decisions are 

guided by strict and complete legalism. The words of that expression of Sir 

Owen Dixon have perhaps acquired an unfortunate connotation. No one 

seriously suggests that there should be a rigid adherence to the very words of 

previous judgments or that statutes should be construed with unthinking 

literalism and everyone recognises that the law must and does develop to 

meet the needs of the changing times but in that development principle and 

logic and precedent have their proper place and a judge would fail to perform 

a judicial function if he or she deserted all three and gave a decision based 

simply on notions of right and wrong. Stability and certainty in the law are 

virtues, particularly in unsettled times.
26

 

 

(c) The Mason Era 

It is fair to say that Sir Anthony Mason’s extra-judicial writings have been prolific 

and it is undoubtedly the work of Mason, and that of Justice Michael Kirby, that 

prompted Thomson’s observation about the apparent lack of judicial reticence to 

publish.
27

 Russell Smyth’s empirical study of the academic publication patterns of 

federal judges reveals that during his membership of the High Court, and particularly 

during his tenure as Chief Justice, Mason published some 60 journal articles.
28

 His 

unpublished speeches (and essays in popular publications), although not recorded by 

Smyth, must amount to at least half that number again. Much of Mason’s extra-

judicial output appears to have been devoted to the explanation of the role of the 

High Court and its judges. Sir Gerard Brennan has noted that this aspect of Mason’s 

                                                 
26

 Retirement of Chief Justice Sir Harry Gibbs (1987) 162 CLR vii. See also “Interview with Sir Harry 

Gibbs” in Sturgess G & Chubb P, Judging the World (1988) 350, 350–351. 
27

 Thomson J, “Extra-judicial Writings of Justices” in Blackshield et al (eds), Oxford Companion to 

the High Court of Australia (2001) 265. 
28

 Smyth R, “Judges and Academic Scholarship: An Empirical Study of the Academic Publication 

Patterns of Federal and High Court Judges” (2002) 2 (2) QUT Law and Justice Journal 198, table 4. 

According to Smyth, since his retirement from the High Court (and to the date of the study) Mason 

has published a further 47 journal articles (table 2). Smyth’s figures show that Mason’s output is only 

exceeded by Justice Michael Kirby who, at the time of the study, had published 98 articles during his 

membership of the High Court. 
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tenure as Chief Justice was highly unusual (as well as controversial);
29

 certainly no 

previous Chief Justice had thought it necessary to explain or defend the Court’s role 

in this way. For the purposes of this part, the following survey of Mason’s extra-

judicial writings focuses on those works published by Mason during his time on the 

High Court. Mason’s many post-tenure writings will be examined later in this 

chapter.  

 

As discussed in Chapter Five above, by extrapolation from the decisions of the 

Mason era a particular judicial perception of the role of the High Court in the 

governmental process becomes apparent. This role saw the Court as a proactive 

organ of government charged with the task of remedying government inaction and 

protecting the civil and political rights of Australian citizens. An examination of 

Mason’s extra-judicial writings (in the form of articles, speeches and interviews) 

shows a clear trend of forewarning of the Court’s position in certain matters and of 

the role that the Court was to assume during his stewardship.  

 

Even before Mason’s appointment in 1987 to the position of Chief Justice (and ahead 

of the Court’s abandonment of declaratory theory in Polyukhovich) he had 

foreshadowed the demise of Dixonian legalism and urged ‘a more policy oriented 

approach to constitutional interpretation without deferring to legislative judgment’.
30

 

In 1988, ahead of the groundbreaking implied rights decisions of ACTV and 

Nationwide News and the native title decision of Mabo, Mason wrote that the Court 

was pressured by the inaction of Parliament to take a more active role in updating the 

law.31 In 1990, ahead of the Court’s decision in Brandy which crippled the operation 

of administrative tribunals, Mason complained of the threat that these tribunals posed 

                                                 
29

 Brennan G, “A Tribute to Sir Anthony Mason” in Saunders C (ed) Courts of Final Jurisdiction: The 

Mason Court in Australia (1996) 10, 13. 
30

 Mason AF, “The Role of a Constitutional Court in a Federation” (1986) 16 Federal Law Review 1, 

28. See also Mason AF, “Future Directions in Australian Law” (1987) 13 Monash Law Review 149. 

The certainty of a law-making judiciary was also foreshadowed by Justice Michael McHugh, see “The 

Law-making Function of the Judicial Process – Part I” (1988) 62(1) Australian Law Journal 15 and 

“The Law-making Function of the Judicial Process – Part II” (1988) 62(2) Australian Law Journal 

116. 
31

 Mason AF, “The Use and Abuse of Precedent” (1988) 4 Australian Bar Review 93, 95. See also 

Brennan G, “Courts, Democracy and the Law” (1991) 65(1) Australian Law Journal 32.  
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to judicial independence.
32

 Indeed, Mason spoke about the role of the Court in such 

clear terms that, had the government taken heed of his extra-judicial writings, it 

would have been left in no doubt of the Court’s future jurisprudential direction or its 

pretensions to a greater role for the judiciary in the governmental process.  

 

By 1993, Mason’s vision of a more active and open High Court responsive to the 

changing needs of society
33

 was realised and Mason’s extra-judicial writings turned 

to defending this new role. In his State of the Judicature address of that year, Mason 

acknowledged that the Court had come under increasing scrutiny because of its more 

active role in the defence of fundamental political and civil rights and, in particular, 

its discovery of an indigenous right to native title over land.34 By adopting a policy of 

openness and by writing about the Court’s work, the methods employed by judges in 

deciding cases and the intricacies of judging, Mason had sought to raise the public 

profile of the Court and to enhance accountability for its growing role; but, by 1993 

Mason was complaining that the media’s sensationalist reporting of the Court’s 

decisions had caused public confidence in the Court to erode.
35

  

 

Defence of the role that the High Court assumed under Mason’s stewardship—and 

response to public criticism of the Court, its judges and its decisions—defines the 

Mason era and is the primary focus of the relevant extra-judicial writings of Mason 

and his successor Sir Gerard Brennan.
36

 Motivation for the judiciary’s increasing 

concern to publicly explain their role through vehicles other than their formal 

reasons for decision is unquestionably tied to the unprecedented public response to 

                                                 
32

 Mason AF, “Judicial Independence and the Separation of Powers – Some Problems Old and New” 

(1990) 13 (2) University of New South Wales Law Journal 173, 174–75. 
33

 See generally, Mason AF, “The Role of a Constitutional Court in a Federation” (1986) 16 Federal 

Law Review 1. 
34

 Mason AF, “The State of the Judicature – 1993” (1994) 68 Australian Law Journal 125, 133. See 

also Mason AF, “The Role of Courts at the Turn of the Century” (1993) 3 Journal of Judicial 

Administration 157. 
35

 id., 131. 
36

 See, for instance, Brennan G, “A Critique of Criticism” (1993) 19(2) Monash University Law 

Review 213; “Courts for the People – Not People’s Courts”, Inaugural Deakin Law School Oration, 26 

July 1995; “Looking to the Future” in Saunders C (ed), Courts of Final Jurisdiction: The Mason 

Court in Australia (1996) 264; “Judicial Independence”, paper delivered to the Australian Judicial 

Conference, Canberra, 2 November 1996, 1; “The Parliament, the Executive and the Courts: Roles 

and Immunities” (1997) 9 Bond Law Review 136. 
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certain controversial decisions of the Mason era. These decisions, discussed below, 

resulted in a heightened concern in political and public arenas about the seemingly 

unchecked power of the High Court and its potential to interfere in areas traditionally 

thought to be the preserve of the other, more political, arms of government. 

 

(2) A Crisis of Legitimacy: The Role of the High Court Questioned 

The ability of the Mason Court to recast the High Court’s institutional role in the 

Australian governmental process serves as a reminder that, for the best part of a 

century, the Court was at liberty to define its own role and the scope of its own 

power with little (if any) external interference or criticism. However, in its readiness 

to compensate for the perceived shortfalls of our elected representatives in the 

recognition of rights and international norms, the High Court appears now to have 

transgressed the publicly acceptable boundaries of its role.  

 

(a) Courting Criticism 

Apart from criticism of decisions by vested interests, prior to the 1990s the public 

appears to have been generally content with the High Court’s performance and 

authority. This is shown in the media’s perceptible unwillingness to question or 

invite public comment upon the legitimacy of the Court’s self-defined role.  For 

instance, it was shown in Chapter Two that whilst the decision in the highly 

contentious Communist Party case was criticised by the incumbent Menzies Liberal-

Country Party Government (whose legislation was struck down by the decision), it 

excited little media, public or political criticism of the Court itself or of the self-

defined limits of its power.
37

 The same can be reported of the earlier High Court 

decision in the equally controversial Bank Nationalisation case,
38

 which struck down 

                                                 
37

 See the discussion of news reports in the aftermath of the High Court’s decision in the Communist 

Party case in Chapter Three above. See also Winterton GG, “Dissolving the Communists: The 

Communist Party Case and its Significance” in Atkin E & Evans B (eds) Seeing Red, The Communist 

Party Dissolution Act and Referendum 1951: Lessons for Constitutional Reform (1992) 133, 157 
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38
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key socialisation legislation of the Labor Government.
39

 Indeed, the editor of The 

Age stressed the undesirability of such criticism saying that: 

 

No useful purpose is served by pointless similes and witless comments on 

the High Court bench, or other attempts to discredit the institution. The High 

Court is an integral part of the constitutional machinery, within which any 

Commonwealth Government must work, whatever its party composition or 

policy.
40

 

 

During the 1970s (following the Barwick Court’s anti-government taxation law 

decisions)
41

 and the 1980s (following the decision in the Tasmanian Dam case)
42

 a 

degree of partisan political criticism of the Court was recorded, but these attacks 

were not usually sustained. Media commentator and editor of the Canberra Times, 

Jack Waterford, suggests that media reluctance to criticise the Court may have been 

due to the broad definition of contempt laid down by the Court in its early years.
43

 

Such concerned reverence however, appears to have been vanquished upon the 

commencement of the Mason era which ushered in a period of openness marked by 

the Court’s advocacy of freedom of speech, its admission that it made (rather than 

simply declared) law, the introduction of media-friendly initiatives
44

 and its 
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 See for instance: The Bulletin, editorial, 18 August 1948, 12; Sydney Morning Herald, editorial, 12 
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40
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41
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226; Steinberg v Federal Commissioner of Taxation (1975) 134 CLR 640 where the Court interpreted 
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 Commonwealth v Tasmania (1983) 158 CLR 1. 
43
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jurisprudence that undeniably established the High Court as a proactive organ of 

government worthy of public scrutiny.  

 

Despite the radical nature of many of the constitutional decisions of the Mason era 

and the charges of usurpation of legislative power that might legitimately be made 

following those decisions (notably the free speech cases),
45

 it was a relatively 

unremarkable common law decision that brought the significance of the High Court 

as a potent governmental power to the attention of the broader public. That decision 

was Wik Peoples v Queensland.
46

  Although, as suggested earlier, there had been 

cases prior to Wik that had stimulated public debate there were relatively few 

incidences of criticism directed at the Court as an institution or at its judges as 

individuals. However, Wik induced a torrent of such criticism and, for the first time, 

debate about the proper role of the High Court was conducted in a sustained manner 

in forums other than those chosen by the High Court itself. Issues of the Court’s 

democratic legitimacy, accountability, judicial appointments, politicisation of 

decision-making and its law-making role were vehemently contested – not only by 

judges and legal academics but also by political scientists, politicians, journalists and 

the public. All seemed united in their intention to subject the High Court to intimate 

scrutiny and assess—and in many instances, question—the limits of its self-defined 

role. Before turning to an examination of these issues it is convenient to briefly 

consider the facts of the Wik case and its predecessor Mabo v Queensland [No. 2].
47

  

 

(b) Precipitating Public Debate: The Native Title Decisions  

 (i) Mabo 

In Mabo a six-member majority
48

 of the High Court found that the common law of 

Australia
49

 recognised a limited right of community native title over land where its 

                                                 
45

 That is not to say that the Court was not criticised for its decisions relating to the constitutional 

implication of rights, simply that the debate about the role of the High Court consequent upon these 

decisions was largely confined to academic and political commentators and failed to spark the public 

consciousness. 
46

 (1997) 141 ALR 129. 
47

 (1992) 175 CLR 1. 
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indigenous inhabitants could prove a continuous traditional connection with such 

land and where no inconsistent grants of interest in the relevant land had been made. 

As well as the obvious effect on property law concepts in Australia, Mabo was 

significant because it repudiated the historical belief that Australia was settled terra 

nullius
50

 and sought expressly to remedy the past and continuing injustices of 

dispossession.
51

 This announcement effectively rewrote history and overruled 

previous decisions on the existence of land rights of indigenous inhabitants.
52

 

 

Though clearly a watershed case with potentially wide-reaching ramifications, the 

immediate reportage of the decision in the media was (relative to Wik) non-

sensational. Importantly, there was very little said in criticism of the Court and, in 

the lead-up to a federal election, surprisingly little political criticism of the 

decision.
53

 However, the significance of the decision was soon realised by those 

holding potentially contrary interests to native title, including mining companies; 

representative bodies of pastoralists, farmers and graziers; and several state 

governments. These parties demanded a political debate on the issue, saying that 

Mabo ‘had put at risk the whole legal framework of property rights throughout 

Australia’.
54

 Hugh Morgan, the Chief Executive Officer of the Western Mining 

Corporation was one of the first to agitate on the issue of the High Court’s authority 

to make such a decision saying: ‘Mabo is a challenge to the legitimacy of Australia, 

                                                                                                                                          
49

 Although the decision was made in relation to the Meriam group of islands in the Torres Strait, the 
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50
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51
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including, I might add, the legitimacy of the High Court’.
55

 Whilst political 

commentator Gerald Henderson suggested that the Court’s impartiality was 

corrupted and that ‘the Court is now influenced by sources unknown’.
56

 

 

Many also demanded legislation to overrule the High Court’s decision or restrict its 

application. Indeed the concept of native title did require legislative clarification – 

the High Court had left open such issues as the nature of native title rights, where 

native title might exist and, as Wik later elucidated, whether pastoral leases over 

Crown land extinguished native title. The potential scope and number of claims was 

such that a political solution was required as quickly as possible; to do otherwise 

would not only have left the law in a state of flux and certain property interests at 

risk, but would also cause an unprecedented amount of complex litigation to congest 

the court system. The Keating Labor Government worked for over a year with 

Aboriginal, mining, environmental, farming, political and other interests to find a 

workable solution to the native title issue; there was compromise but the option of 

overruling the High Court’s decision in Mabo was never seriously entertained. After 

51 hours of Senate debate and numerous amendments to the Bill, the Native Title Act 

1993 (Cth) was finally passed in late December 1993. It established a legislative 

framework for the recognition and protection of native title and created a dedicated 

tribunal to determine claims. 

 

(ii) Wik 

Wik concerned a native title claim by the Wik and Thayorre peoples over land 

situated on the Cape York Peninsula in far north Queensland. The land had been 

subject to several grants of pastoral leases since white ‘settlement’
57

 and another part 

of the land was converted to Aboriginal Reserve in 1922. The High Court in Mabo 

was equivocal about the subsistence of native title in these circumstances; however, 
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 ed., 1998) 242. 
56
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in the Wik action at first instance, Drummond J of the Federal Court ruled that the 

claim could not succeed as any native title that may have existed over the land was 

extinguished by the grant of pastoral lease. It was the appeal against this preliminary 

decision that was eventually removed to
58

 and decided upon by the High Court in 

Wik. 

 

On 23 December 1996 the High Court delivered its reasons for judgment. A four-

member majority
59

 of the High Court decided that the grant of pastoral leases could 

only affect pre-existing native title if they showed ‘a clear and plain intention’ to do 

so.
60

 Further, before a pastoral lease could extinguish native title rights to land it 

must be shown that those rights could not be exercised consistently with the pastoral 

rights granted under the lease. This meant that in some circumstances there might be 

a pastoral lease and native title co-existing in respect of the same land. In cases 

where such interests clashed, the Court held that the rights of the pastoralist under 

the leasehold arrangement prevailed. 

 

Though there is no doubt that the decision in Wik was an important qualification to 

the property rights of pastoral leaseholders it arguably did not have the legal impact 

to warrant the public and political backlash against the High Court that followed.  

Indeed the decision in Wik was a conservative one, merely clarifying a point in 

respect of extinguishment of native title where a pastoral lease exists. Contrary to the 

claims of the National Farmers’ Federation, the Court’s decision did not threaten all 

farmers (many of whom held their land in exclusive possession) but, according to 

Frank Brennan, only applied to a relatively small number of pastoralists on non-

                                                 
58

 Although the appeal from the preliminary matter decided by Justice Drummond lay to the Full 
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59
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exclusive leases.
61

 Nor did it threaten other types of government granted leases
62

 or 

freehold land. Nonetheless, immediately following the decision, claims began to 

surface that suburban backyards were at risk of being claimed under native title.
63

  

These remarks, voiced almost exclusively in the press by conservative State 

Premiers, stirred such concerned community response that the federal Labor 

opposition and Indigenous leaders thought it prudent to propose an amendment to the 

Native Title Act to formally protect freehold land.
64

 The misinformation surrounding 

the decision appeared mostly to be given form by politicians seeking short-term 

political gain. One of the most vocal of the Wik detractors was Queensland National 

Party Senator Bill O’Chee who, after declaring that the public would soon be paying 

a toll to use the beach,
65

 described the Wik judgment in the following terms: 

 
What it is really about is a group of people who couldn’t be bothered buying 

their own land...saying, “Look I think we can get something here for free”.
66

  

 

(c) Analysing the Broader Debate about the Proper Role of the High Court  

The political debate that played out in the media between members of the federal 

Labor Party and the Liberal-National Party Coalition was perhaps predictable; the 

former was responsible for having instituted the Native Title Act when in government 

whilst the latter had successfully campaigned in the preceding election on the basis 

that it would limit the scope of the Act if it won government. However, the shape of 

the debate (involving as it did, a great number of different issues), its enduring nature 

(sustaining regular media coverage for almost two years) and its sheer scope 
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(introducing new forums for discussion and new players to the debate) was less 

predictable. One of the unusual features of the Wik debate was the series of 

unprecedented attacks on the High Court and its judicial officers. These attacks—

primarily mounted by state and federal politicians—excited a great deal of coverage 

in the print and electronic news media and provoked an unusual degree of public 

interest in the role of the High Court. Interestingly, one of the most effective 

weapons chosen by the High Court’s detractors in support of these political attacks 

was the doctrine of the separation of powers – the same doctrine used by the Court to 

justify its self-defined role in the governmental process. 

 

(i) Turning the separation of powers rhetoric back on the Court  

Usurping the role of elected parliament: the High Court as law-maker  

Following the High Court’s decision in Wik, claims arose among conservative 

political leaders that the Court had engaged in a ‘deliberate strategy’ to ‘usurp the 

sovereignty of the Parliaments of Australia’
67

 and had ‘overstepped its role’ as 

interpreter of the law.
68

 Prime Minister John Howard quickly added his voice to the 

Wik debate, revealing his conception of the role of the High Court in the 

governmental process:  

 
I can understand why people are saying more about this than they used to, 

because we have had a few emanations from the judicial area to the effect 

that really what the role of the courts is, is to give the Parliament a hurry on 

and to fill the gaps that the politicians don’t fill by their actions. If that is the 

view of some people in the judiciary, well it’s a very mistaken view and it’s 

a view that goes well beyond the writ of the judiciary in our system of 

government. It’s for the elected representatives to try and interpret the will of 

the people and the role of the judges to declare law from time to time 
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according to their distillation of precedent and their understanding of the 

mores and values of contemporary society. But it’s not the role of the 

judiciary to in effect decide what is good public policy.
69

  

 

I have the strongest possible view…that the only way in which the law of 

this country can be changed, or should be changed, is through the 

Parliament…it is a view that ought to be reiterated in the context of debate 

about the respective roles of the Parliament and the courts in the governance 

of Australia.
70

 

 

Apart from accusing the High Court of usurping the power of Parliament or 

overstepping traditional boundaries, the Prime Minister’s statement appears to reject 

the claim that judges are able to make law. It will be remembered from Chapter Four 

that Mason CJ formally asserted the role of the judiciary in making (not simply 

declaring) law in Polyukhovich in 1991. English judges had recognised this fact 

much earlier and had denounced the declaratory theory of law (referred to in the 

Prime Minister’s statement) as a mere ‘fairytale’.
71

 But following the Wik decision, 

one of the Court’s most vocal detractors, Queensland Premier Rob Borbidge, turned 

this observation back upon the judges saying that it was a ‘fairytale to suggest that 

unelected judges who seek actively and radically to remake the law should have 

nothing restricting them other than their own self-proclaimed sense of decency’.
72

 

Borbidge clarified his position on the proper role of the High Court in a speech to the 

Queensland Farmers’ Federation: 
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We see in the High Court judges who play the role of philosopher kings and 

queens. These judges form themselves into a legal magic circle and begin 

inventing laws that we are then supposed to understand and respect and 

necessarily keep. Judges are there to apply the law to the community, not to 

lead it by the nose in directions the community has had no say in selecting.
73

 

 

Clearly the High Court’s earlier admission that it made law and the raft of politically 

unpopular decisions (such as Teoh, the free speech cases and the native title 

decisions) which had effectively forced government positions on policy, had caused 

political leaders to feel vulnerable about the sovereign position of Parliament as 

ultimate law-maker. But as will become clear, these acts and admissions also left the 

High Court in a particularly vulnerable position where the political arms of 

government were given occasion (popularly backed) to question its legitimacy.  

 

Judging the High Court on its own terms 

As earlier chapters have revealed, the High Court has, from its inception, sought to 

rely upon the doctrine of the separation of powers to secure the independence of the 

federal judiciary and delineate the powers of the three branches of government. It has 

been shown that despite being faced with instances where the doctrine could not 

reasonably be upheld—such as where significant legislative power is delegated to the 

executive—the High Court has nevertheless maintained that the doctrine is 

entrenched in the structure of the Australian Constitution. The Court has overcome 

the conditions of parliamentary responsible government (which necessarily require a 

co-dependent executive and legislature) and traditions such as the use of judges as 

persona designata, by adopting a flexible—and arguably insupportable—conception 

of the doctrine that applies to the judicial arm alone. The High Court has typically 

relied upon this conception of the doctrine of the separation of powers to explain its 

own role and the scope of the judicial power invested in it by the Constitution.   
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A common method of evaluating institutional behaviour is to judge an institution by 

its own standards.
74

 By arguing in the wake of Wik that the High Court had usurped 

the role of Parliament by effectively legislating from the bench, the Prime Minister 

and other political leaders have turned the High Court’s conception of the doctrine of 

the separation of powers back upon itself. In some cases this neat transposition of the 

doctrine may have been inadvertent: the argument that the Court had usurped the role 

of Parliament might just as well be premised on the Court’s lack of democratic 

mandate as on the separation of powers. This appears to be the view reflected in the 

Prime Minister’s statement above – a view that stands testament to the influence of 

the constitutional jurisprudence of the late Dixon era where the Court often deflected 

difficult decision-making to the other arms of government and denied the law-

making role of the Court.
75

 However, other political leaders have specifically 

acknowledged the doctrine of the separation of powers both in support of their 

actions in criticising the Court
76

 and in expressing their understanding of the 

respective roles of the judiciary and Parliament.
77

 The then federal Attorney-General, 

Daryl Williams, expressly raised the Court’s insistence on the separation of powers 

in support of his refusal to acknowledge the role of the Attorney-General in 

defending the courts against criticism.
78

 

 

Elizabeth Handsley has argued that the High Court’s insistence on the separation of 

powers as a means of defining the boundaries of governmental power has rendered it 

vulnerable to attacks by politicians who seek to take ‘advantage of the separation of 
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powers to strengthen their own position at the expense of the courts’.
79

 Where such 

attacks invite the public to side with a politician against the courts, the judiciary’s 

aim of a clear separation between the judicial and political arms of government is 

realised; but at the expense of public confidence in the courts.
80

 This point leads 

conveniently to another aspect of the High Court’s separation of powers doctrine that 

is under threat since its decision in Wik: the maintenance of public confidence in the 

judiciary as a precondition for judicial independence. 

 

In the 1990s, following the Court’s admission of its active law-making role, the 

importance of public confidence in the judiciary was recognised as a factor relevant 

to determination of the validity of the judicial exercise of non-judicial functions that 

would otherwise be in breach of the separation of powers doctrine.
81

 Successive 

Chief Justices since Sir Anthony Mason have acknowledged the retention of public 

confidence in the judiciary to be crucial to the maintenance of judicial 

independence.
82

 However, as Handsley has pointed out: 

 
To base a constitutional theory about judicial independence on the 

maintenance of public confidence in the judiciary is to turn the doctrine on 

its head, or at least to disavow the theory upon which it has traditionally 

been based. That traditional theory is that public opinion is not to be trusted 

when implementing the rule of law…
83
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Thus, Handsley argues, public opinion is not a guarantee of judicial independence 

but rather judicial independence is a ‘bulwark against public opinion’.
84

 However, 

this argument appears to confuse the concept of transient popular opinion on 

politically or emotionally charged subjects with that of abiding public confidence in 

the judicial system. The dangers implicit in undue judicial attention to popular 

opinion have been outlined by the present Chief Justice: 

 
It is one thing for individual judges, and the judiciary, to show a proper 

respect for community values and to be conscious of the importance of public 

confidence. It is another thing for judicial decisions to bend before the 

changing winds of popular opinion. Nothing is more likely to undermine 

public confidence in judicial independence and impartiality than the idea that 

judges seek popularity or fear unpopularity. And nothing is more likely to 

expose judges to improper pressure and interference than a belief that they 

can be intimidated by popular disapproval.
85

 

 

Mason has also commented that ephemeral notions of contemporary public attitudes 

should not inform judicial decision-making processes but insists that courts may look 

to ‘fundamental values of an enduring or relatively permanent kind’.
86

 Despite the 

difficulties
87

 of identifying values that can properly be said to be fundamental, such 

values must be able to be more confidently relied upon for guidance than media 

assertions of public opinion whipped up by politicians and vested interests with their 

own particular agendas.  

  

Nonetheless there is force to the argument that ‘the High Court should engage more 

directly with populist views in its judgments: evaluating their worth and making 

transparent the extent to which the Court has or has not been influenced by these 
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forces’.
88

 For an unelected law-making judiciary in a climate where they have 

themselves recognised the importance of public confidence in the courts to legitimate 

the exercise of their authority, the danger of straying too far from public opinion is 

real.
89

 So much was manifest in the public reaction to the Wik case. Since admitting 

its law-making role, the High Court has openly acknowledged the influence of values 

and policy considerations in making its decisions.
90

 If it were to acknowledge public 

opinion as a factor of potential relevance to the decision-making process and seek to 

address or explain obvious controversies in judgments, the Court would go a long 

way toward educating the public about its role and preventing misguided 

interpretations of its decisions. These elements are important preconditions to the 

maintenance of public confidence in a law-making judiciary. Given that the High 

Court has asserted that public confidence is a relevant factor in making decisions that 

define the boundaries of judicial power, the public has a right to judge the High 

Court on its own terms and ask why more is not being done to effect these ends.  

 

It appears that the rhetoric of separation of powers has left a powerful legacy; a 

legacy which, as Chapter Four shows, the High Court has itself found difficult to 

displace.
91

 However, the choice of political leaders to frame the debate over the 

respective roles of the courts and parliaments in terms of the doctrine of the 

separation of powers shows that whilst the debate has clearly moved into new forums 

it is nevertheless still being waged upon terms set by the High Court itself.  
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(ii) Subjecting the High Court to greater institutional scrutiny 

The fallout from Wik went beyond debate about the correctness of the decision or 

even about the legitimacy of the High Court in making such a decision. As 

mentioned earlier, the Wik debate was sustained in the popular media for almost two 

years. This had much to do with the difficult passage of the Government’s Wik 

inspired amendments to the Native Title Act but can also be attributed to extended 

debate of plans presented by politicians to reform the High Court, primarily to make 

it a more democratically accountable institution.  

 

Agendas for institutional reform of the High Court  

State political leaders seized the opportunity presented by the Wik debate and the 

impending Constitutional Convention (planned for February 1998) to advance 

agendas for complete institutional reform of the High Court. As early as two months 

after the Court delivered its decision in Wik, the Western Australian Attorney-

General Peter Foss, announced a reform plan that would effectively abolish the High 

Court. He suggested that the Court had ‘failed in both its roles as the ultimate court 

of appeal and as Australia’s constitutional arbiter’,
92

 was ‘convinced of its 

infallibility’
93

 and had unashamedly reinvented itself in an overtly political role.
94

 He 

advocated that the Court be replaced by two separate bodies with legislatively 

defined roles: the first, an Australian appeal court, to undertake the current High 

Court’s appellate jurisdiction and to be staffed on a rotating basis by judges of state 

Supreme Courts; and the second, a constitutional court comprised of judges 

popularly elected for five-year terms to assume the High Court’s current 

constitutional jurisdiction.
95
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At the same time one of the more vocal of the High Court’s post-Wik detractors, 

Queensland Premier Rob Borbidge, announced his own strategy to ‘overhaul’ the 

High Court. The Borbidge plan included the creation of a new higher court to review 

High Court rulings, the election of judges by ‘popular referendum’, the removal of 

judges by petition signed by 15 percent of the Australian voting public, and the 

limitation of judicial tenure to 10-year terms.
96

 Though the plan was widely criticised 

by academic commentators for representing an inherent threat to judicial 

independence by restricting judicial tenure
97

 and the notion of a separate higher 

review court had little to commend it,
98

 it was nevertheless seriously entertained by 

the states and was placed on the agenda of both the Premiers and the Council of 

Australian Governments meetings. At the federal level, however, the reform plans 

were quickly stymied by the Prime Minister who, whilst appearing to back the High 

Court with declarations that the Court was the ‘cornerstone of the federal system’,
99

 

clearly wished to avoid any diminution of the federal government’s power to assign 

the Court’s jurisdiction and appoint its judges.  

 

Reforming the judicial appointment process: an enduring debate  

Though the states’ plans for institutional reform of the High Court failed for lack of 

federal support, the announcement in March 1997 of the unexpected retirement of 

Justice Daryl Dawson revived and refocused a century-old discourse about the 

appointment of High Court judges. The Australian Constitution in s 72 sets out the 

appointment process of High Court judges. The Constitution requires that judges be 

appointed by the Governor-General in Council – in practice, pursuant to a decision 
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taken by the Prime Minister and Cabinet. Cabinet makes that decision based on the 

recommendation of the federal Attorney-General who is required under the High 

Court of Australia Act 1979 (Cth) to consult with state Attorneys-General.  

 

Previously the debate over judicial appointments to the High Court had centred on 

calls for enlarging the role of the states in nominating appointees.
100

 However, 

following the decision in Wik—for which the High Court was criticised as acting 

undemocratically—calls were made for judges to be appointed subject to periodic 

popular election or alternatively, for potential judicial appointees to be questioned by 

a parliamentary committee along the lines of the existing Supreme Court model in 

the United States.
101

 Other proposals suggested that judges be selected according to 

established criteria not motivated by political imperatives.
102

 All stressed the need 

for more transparency in appointment procedures, greater state involvement and less 

discretion in the federal executive government.
103

 

 

A number of academics joined the call for a greater national focus in the 

appointment of High Court judges.
104

 In an address to the Samuel Griffith Society in 

March 1997, Gabrïel Moens argued that if the High Court was to retain its credibility 

as arbiter of the division of legislative power between states and the Commonwealth, 

‘both levels of government have a vital [and legitimate] interest in the appointment 
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of High Court Justices who will determine the distribution of that power’.
105

 The 

same must be said of the High Court’s appellate jurisdiction which reviews decisions 

from every state and territory Supreme Court whilst its judges are drawn almost 

exclusively from New South Wales and Victoria. After conducting an investigation 

into the process of judicial appointment in other federations, Moens concluded that a 

proposal advanced by Queensland in the 1980s, which allowed the federal 

Parliament to fill High Court vacancies upon approval of the candidate by three of 

the states, was the most workable model.
106

 However, this plan, along with a 

depoliticised proposal advanced by the Australian Democrats (which involved the 

establishment of a Judicial Appointments Committee constituted by largely non-

aligned professional, academic and community members as well as state 

representatives),
107

 was resoundingly dismissed by the Prime Minister.  

 

Such response by an incumbent federal government was considered typical by 

constitutional commentators who recognised that support for a greater role for states 

or others in High Court appointments would represent a concomitant loss of power to 

the federal government.
108

 In fact, the potential loss of power to the federal 

government might well be greater than simply compromising with states in the 

appointment process. André Bzdera (who has undertaken a study of constitutional 

courts in federations including Canada, Australia and the United States) claims that 

whilst such courts often protect the powers of the member states in the early years of 

the federation, they invariably develop a jurisprudence that favours centralisation of 

                                                 
105

 Moens GA, “The Role of the States in High Court Appointments” in Upholding the Australian 

Constitution: Proceedings of the Eighth Conference of the Samuel Griffith Society (1997) 17, 17. 
106

 id., 27–31. This conclusion is also supported by Gregory Craven, see: “Reforming the High Court” 

in Upholding the Australian Constitution: Proceedings of the Seventh Conference of the Samuel 

Griffith Society (Vol. 7, 1996). The Queensland model was considered and (not surprisingly) 

dismissed by the federally appointed Constitutional Commission in 1988. 
107

 For a detailed discussion of this plan see Murray A & Maher F, “Judging the Judges” (1998) 23 (4) 

Alternative Law Journal 185, 187–89. The establishment of a commission to oversee judicial 

appointments has also been mooted by constitutional scholar George Winterton and supported by 

former High Court Chief Justice Sir Garfield Barwick: “The Appointment of Federal Judges in 

Australia” (1986) 16 University of Melbourne Law Review 185, 202, 209–10.  
108

 See the comments of Jeffrey Goldsworthy in “A Role for the States in Initiating Referendums” in 

Upholding the Australian Constitution: Proceedings of the Eighth Conference of the Samuel Griffith 

Society (1997) 39, 41; and reported in “Academics Back State Claims on Court”, The Australian, 10 

March 1997, 4.  



The Broader Debate about the Role of the High Court   236 

 

 

 

legislative power in the federal government.
109

 As the previous chapter has revealed, 

the jurisprudence of the Australian High Court appears to have followed this pattern 

and the negligible role of the states in the selection of High Court judges may well 

have had a bearing on this. In fact, the development of a jurisprudence that favours 

centralisation of power in the federal government appears to have been aided by the 

appointment of known centralists from a very early stage in the High Court’s 

existence.
110

 Indeed, it is not unknown for federal governments to seek a candidate’s 

view on the subject of the federal division of powers prior to appointment in an effort 

to influence outcomes in favour of the Commonwealth.
111

 

 

In the context of Dawson’s impending retirement, perhaps the greatest concern to 

those who advocated more state control over judicial appointments was that Dawson 

was renowned as a conservative judge. For conservative state politicians (the 

primary promoters of the appointment process reforms), the loss of Dawson was 

always likely to be keenly felt: he advocated an originalist position on the subject of 

the federal division of powers and was in the minority in both Mabo and Wik as well 

as in the controversial Political Advertising Case. Despite the fact that Dawson 

generally sided with the states against the federal government on issues of power, the 

opportunity to replace a known conservative judge with an unknown quantity was 

probably not relished by the incumbent Liberal federal government. In the event they 

appointed Victorian Court of Appeal Justice Kenneth Hayne, a judge untested at the 

federal level but considered to be a conservative choice.
112
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Towards the end of 1997, Justice John Toohey—perhaps the most liberal member of 

the bench—who had advocated expansive human rights and led the majority in Wik, 

announced his intention to take early retirement. The Howard Government was 

presented with an opportunity to tip the balance of the bench in favour of a less 

activist role for the High Court.
113

  It became widely known that they were searching 

for a ‘capital “C” conservative’
114

 as Toohey’s replacement. True to the rumours and 

despite a recommendation by the federal Attorney-General to appoint a different 

(and more widely supported) candidate, Cabinet approved the appointment of Ian 

Callinan QC – a barrister who was known as an ‘ultra-conservative’ and who had 

been critical of the High Court’s ‘activism’.
115

 Since that time the Howard 

Government has had the opportunity to make a further two appointments to the 

bench: Murray Gleeson, who was appointed Chief Justice in February 1998 when 

Chief Justice Gerard Brennan reached the statutory retirement age of 70; and Dyson 

Heydon who replaced Justice Mary Gaudron upon her retirement in February 2003. 

The appointment of Gleeson as Chief Justice—though recognised as a conservative 

choice—was relatively uncontroversial; the appointment of Heydon, however, was 

less so. Heydon’s appointment was criticised on several fronts,
116

 including that he 

had made public statements that were critical of judicial activism prior to his 

appointment to the High Court bench. Many considered this to be an informal ‘job 
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application to fill the High Court vacancy’
117

 consequent upon Gaudron’s 

announcement of early retirement.   

 

The retirement of Gaudron in February 2003 gave the Howard Government the 

unprecedented opportunity to secure a conservative majority on the bench by 

appointing four of the seven judges on the High Court.
118

 Certainly each of the four 

Howard appointments was of a known conservative, however meritorious those 

individuals might be. It has been argued that a new appointee’s liberation from 

precedent makes his or her actions on the bench unpredictable. However, Bzdera 

claims that the comprehensive ‘professionalised’ process of judicial selection 

invariably guarantees an appointment sympathetic to the appointing government’s 

view of the Court’s role.
119

 This claim has been proven in the present case with each 

of the new appointees publicly advocating a conservative role for the High Court 

reminiscent of its incarnation during the late Dixon era.
120

  

 

Although the mooted reforms to the High Court judicial appointment process have 

not been realised, the Wik inspired debate continues to be raised each time the 

retirement of a High Court judge is announced. More than this, as seen above, the 

debate inspired the appointment of several conservative judges that have 
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indisputably changed the direction of High Court jurisprudence.
121

 The current High 

Court has adopted a more orthodox approach to constitutional interpretation and the 

conception of its governmental role that may be substantially attributed to the 

conservative make-up of the bench and the unprecedented public scrutiny of the 

Court following the Wik decision.
122

 

 

(iii) The rise and rise of criticism 

The increased public scrutiny of the High Court as an institution, and the broader 

debate about the proper role of the High Court that followed its decision in Wik, 

provoked criticism of the Court to a degree never previously contemplated. The 

present author has elsewhere observed
123

 that political criticism of the High Court 

post-Wik has tended to take five discrete forms: criticism of court management and 

administration;
124

 criticism of the outcome of decisions;
125

 criticism of individual 

judges in regard to their professional capacity;
126

 criticism of the Court as an 

institution;
127

 and criticism of individual judges of a personal nature.
128
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Of course, criticism of the High Court consequent upon the perceived judicial 

activism of the Mason era has not been confined to attacks from political sources. 

Many academics and former judges have been critical of the Court’s assumption of a 

greater law-making role and of the threat to judicial legitimacy that such a role poses. 

A number of these critiques are discussed in Chapter Four in relation to the debate 

about the Court’s constitutional implication of rights.
129

 The arguments examined 

there suggest that the judicial implication of rights offends democracy because the 

judiciary lacks the democratic mandate necessary to assume a significant law-

making role in the governmental system.
130

 (This is particularly ironic where the 

Court had sought to justify the implication of fundamental rights on the basis of 

Australia’s constitutional commitment to representative democracy.)
131

 Academic 

commentators also called attention to the Court’s breach of the doctrines of the 

separation of powers and parliamentary supremacy—each doctrines that the Court 

has upheld with exceptional vigour over time—by effectively legislating from the 

bench.
132

 It was further suggested that the Court’s methods of constitutional 
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implication and interpretation (and its jurisprudence) were marred by ethical 

dishonesty
133

 and internal inconsistency;
134

 whilst others bemoaned the politicisation 

of the judiciary consequent upon the High Court’s tendency to transgress the 

boundaries of judicial power.
135

 

 

One of the Court’s more vocal academic critics in recent years is Gregory Craven, a 

constitutional originalist who has forcefully argued that the High Court has 

overstepped its intended role and usurped the power of Parliament
136

 by ‘wilfully 

distorting the Constitution and deliberately ignoring the intentions of those who 

wrote it and those who adopted it’.
137

 Craven fears that the judicial activism of the 

Mason era has damaged the institutions of justice and called into question the 

legitimacy of the judicial process.
138

 He, like a number of other academics,
139

 has 

joined the post-Wik political detractors of the Court in calling for reform of the High 

Court and the judicial appointment process to combat judicial anti-federalism and 

progressivism.
140

  

 

The increase in attacks on the Court and its judges, particularly from political 

sources, coincides with the refusal of successive federal Attorneys-General to defend 

the courts. Traditionally the defence of the judiciary against unfair criticism and 
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public denigration was considered a responsibility of the role of Attorney-General.
141

 

However, in 1994, in the context of escalating criticism of the High Court 

consequent upon the Mabo and implied rights decisions, Daryl Williams (then 

shadow federal Attorney-General) put on record his opinion that the federal 

Attorney-General should no longer perform this role.
142

 Much to the chagrin of the 

judiciary and the legal fraternity,
143

 Williams’ position was reiterated upon his 

appointment as federal Attorney-General in 1996.
144

 His understanding of the role of 

the Attorney-General in respect of the defence of the judiciary appears to have been 

adopted by his successor Phillip Ruddock who, due to his overt criticisms of the 

federal judiciary whilst Minister for Immigration,
145

 was already a particularly 

controversial appointment to the office.
146

  

 

As mentioned earlier, Williams called upon the doctrine of the separation of powers 

in support of his refusal to defend the judiciary against attack. He argued that the 

requirement that judicial power be strictly separated from other governmental 

powers made it inappropriate for a member of the executive to speak for the 

courts.
147

 Williams maintained that the perception that the Attorney-General was 
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able to act ‘independently of politics and in the public interest’ and therefore was in a 

position to render an effective defence of the judiciary, was not only at odds with the 

separation of powers but also with the realities of the contemporary office of 

Attorney-General, which was fundamentally political in nature.
148

 Because the 

Attorney-General is a politician and a member of government, Williams contended 

that any response by him to criticism of the judiciary ‘might give the 

appearance…that the judiciary is involved in political controversy’.
149

   

 

Unfortunately, since the Attorney-General’s refusal to speak for the courts the 

judiciary’s involvement in political controversy has been exceedingly frequent. 

Sometimes this involvement can be attributed to unchecked criticism by politicians 

and ill-informed media reports—as evidenced by the post-Wik debate—but there are 

a growing number of occasions where judges have strayed beyond what most would 

consider their remit by commenting extra-judicially on matters of government 

policy.
150

 Over time it has become apparent that public confidence in the Court has 

suffered significantly and that this has had unwelcome consequences for judicial 

legitimacy in Australia.
151
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(d) Acknowledging the Crisis of Public Confidence 

An analysis of extra-judicial comment by High Court judges in the post-Mabo and 

post-Wik climate reveals a remarkable degree of judicial attentiveness to the public’s 

perception of the judiciary and their appreciation and understanding of the Court’s 

function.
152

 The public debate about the role of the High Court that followed those 

decisions appears to have reminded the Court that it depends almost entirely upon 

public confidence for its own legitimacy. This is also shown in the Court’s post-

Mabo jurisprudence, particularly in respect of cases questioning judicial legitimacy 

such as those relating to the use of judges as persona designata.
153

  

 

In 1995, then Chief Justice Brennan said that ‘[s]o long as the judges are impartial, 

procedurally fair and rigorous in the application of the law, the judiciary has done 

what it can to preserve confidence in the courts’.
154

 However, the sustained nature 
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of the debate about the proper role of the High Court following the decision in Wik 

and the evident public ignorance of the function and role of the Court in the 

governmental process soon persuaded Brennan that more had to be done to secure 

the confidence of the public. 

 
The work of the High Court…will not generally be understood by the public. 

The concepts are often too abstract, the refinements too nice, to lend 

themselves to exposition by the popular media. How then is the public 

understanding to be fostered and the support of the people secured? There is 

no simple answer in practice, though a clear answer can be given in theory. 

In theory, once the role of the courts as the guardians of the rule of law and 

thus of the freedom of society is appreciated, it should be easy to focus 

public interest on the Court’s definition of the rule of law. In practice, 

however, public appreciation of the role of the courts is formed largely on 

reports of decisions that are represented as good, bad or indifferent according 

to the result of a case, rather than by reference to the rule of law applied by 

the Court. The work of the Court then comes to be evaluated by debate about 

the desirability of the result from standpoints other than the rule of law. The 

problem is difficult of solution.
155

 

 

Both academic and media commentators as well as former judges have been critical 

of the Court’s slowness to acknowledge and address the crisis of public confidence 

in the judiciary. In 1998, newly retired High Court judge John Toohey wrote: 

 
At a time when judicial decisions are subject to considerable scrutiny, 

particularly by the media, there is still misunderstanding of the role of the 

courts – how they operate and the constraints under which they work. There 

are various reasons for this state of affairs. It is not profitable to explore 

those reasons on this occasion, except to acknowledge that more could be 
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done by the courts themselves to strip away the mystique with which it has 

suited some to surround the law.
156

 

 

The current Chief Justice, Murray Gleeson, has acknowledged that ‘[t]he most 

important measure of the performance of the court system is the extent to which the 

public have confidence in its independence, integrity and impartiality.’
157

 And that 

this ‘[c]onfidence is not maintained by stifling legitimate criticism of courts or of 

their decisions’.
158

 In his estimation: 

 
The better answer lies in using all available means to promote public 

understanding of the role of the judiciary and of the place of the courts in the 

constitutional scheme. Achieving that is one of the most important 

challenges facing the modern judiciary.
159

 

 

The present High Court has, to date, been largely defined by its efforts to avert the 

growing crisis of legitimacy which is the unintended legacy of the Mason era. It will 

ultimately be judged on its success in restoring public confidence in the judiciary and 

the judicial process. 

 

(3) Averting the Crisis: The High Court Answers its Critics 

Undeniably the criticism of the High Court following the Wik decision has, as Sir 

Anthony Mason has observed, ‘generated a legacy of antagonism [toward] the Court 

which has by no means dissipated’.
160

 It has increased public and political awareness 

of the High Court as an active (and powerful) institution of government and scrutiny 

of the Court has also increased accordingly. The following explores the impact that 
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the broader debate on the proper role of the High Court has had upon the Court itself. 

It examines extra-judicial comment and institutional action in response to this debate 

and discusses initiatives to address the crisis of public confidence and defend the 

judiciary against undue criticism. Finally, the jurisprudence of the current Gleeson-

led High Court is briefly examined to assess whether there are any indications of a 

change in judicial role perception and whether it can properly be said that the 

Gleeson Court marks the beginning of a new ‘post-Mason’ era. 

 

(a) Explaining the Role of the High Court 

The previous chapter records a radical shift in the judicial perception of the role of 

the High Court in the Mason era – embracing a law-making role for the Court and 

creating a rights-driven jurisprudence to remedy injustices perpetrated by 

government inaction. This shift is evident in the Court’s methodology of 

interpretation, its conception of the nature and scope of federal judicial power, and in 

the analysis of its decisions in Chapter Four. From the time that these trends in the 

Court’s jurisprudence first became apparent, commentators have sought confirmation 

of the Court’s abandonment of tradition and have urged the Court to publicly 

articulate its emerging role.
161

 Joining those commentators, Justice Michael McHugh 

observed that:  

 
The public misapprehension of the law-making role of the courts has been 

generated largely by the judiciary maintaining the declaratory theory of 

judgment. … The lowering of the shield by the judiciary—the judiciary’s open 

acknowledgement of its creative role—has exposed it to criticism from an 

unsuspecting and unprepared public, a criticism fuelled…by greater public 

scepticism and cynicism towards established institutions. The present climate 

of public opinion makes it incumbent upon the judiciary, when giving 

                                                 
161
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judgment in cases which break new legal ground, to explain clearly how and 

why the change has occurred.’
162

 

 

(i) Extra-judicial comment  

It was mentioned earlier in this chapter that, by embracing realism, the Mason Court 

instituted a new transparency in its decision-making processes. Much of Mason’s 

early extra-judicial comment focused upon describing his vision for the High Court 

as the ultimate guardian of fundamental rights. However, following the Court’s first 

controversial rights decisions, Mason quickly moved to having to defend that role 

against the criticisms of, as McHugh has described, ‘an unsuspecting and unprepared 

public’.
163

 Following his retirement from the bench in 1995, Mason continued this 

mission, publishing over the following six years a total of 47 journal articles,
164

 

many of them addressed, either directly
165

 or indirectly,
166

 to defending the role of 

the High Court under his leadership.  

 

One of Mason’s more illuminating post-bench extra-judicial works is his 1996 

Mayo Lecture, “The Judge as Law-maker”.
167

 There Mason revealed that the 

judiciary had a greater creative role to perform in respect of making law than many 

commentators (and judges) considered feasible or were prepared to accept.
168

 

Although he acknowledged the existence of the doctrine of the separation of powers 

in Australia he confessed, in regard to statutory interpretation, a degree of 
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usurpation by the judiciary of the traditional role of the legislature
169

 and, in regard 

to constitutional interpretation, a breach of democratic process.
170

 The justification 

for these somewhat radical statements and a prominent rationale for the change in 

role perception evident in the Mason era can be found in Mason’s elucidation, in 

that lecture, of the Mabo decision: 

 
In Mabo, it was because the fiction that Australia was land belonging to no one 

at the time of European settlement…was discriminatory and was at odds with 

the standards of international law recognised by instruments declaring 

universal human rights, the fundamental values of the common law and the 

contemporary values of the Australian people.
171 

 

The fact that the Mason High Court was responding to the new ‘world legal order’
172

 

of international human rights norms could be left in no doubt following the Court’s 

1995 decision in Teoh. Mason’s 1996 address “The Internationalisation of Domestic 

Law”
173

 suggests that the Court was simply reacting to the world governmental 

‘trend in national or domestic legal systems to reflect rules and regulatory regimes 

that are international, regional or transnational in character’.
174

  He also revealed that 

a principal reason for doing so lay in the desire to address the inaction of 

government: 

 
Cautious judicial development of the principles of general law in conformity 

with [international] treaty provisions will provide some bridge over the gap 

which exists between Australia’s ratification of numerous treaties and its 

failure [domestically] to implement them.
175
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Since his retirement, Mason’s extra-judicial writings (and those of his immediate 

successor Sir Gerard Brennan)
176

 have consolidated the judicial perception of the 

role of the High Court that was evident in the jurisprudence of the Mason era. 

Consistent with the decisions in Mabo and Dietrich he has declared that the role of 

the judge is to assist the law to ‘evolve…to meet the needs and demands of 

society’.
177

 Like Teoh these needs are distilled by judicial consideration of 

‘identifiable values of an enduring kind’.
178

 And, as with ACTV and Nationwide 

News, constitutional ‘amendment’ is not beyond the mandate of the judiciary as ‘the 

Constitution “can live only by reinterpretation”’.
179

  

 

Ultimately, whilst Mason and Brennan responded—in their extra-judicial writings—

to the appeals of commentators to better articulate (and justify) the judicial 

perception of the ‘new’ role of the Court, this was not sufficient to address the 

growing crisis of public confidence. Indeed Mason, whilst recognising the crisis, 

appeared to suggest that there was little more that the Court could do to ‘increase 

public understanding of, and confidence in, the court system’, calling instead on 

legal commentators to make a greater contribution.
180

  

 

Although considered by many to be a conservative, the present Chief Justice 

evidently has few qualms about adopting a more ‘hands on’ approach to restoring 

public confidence in the Court by educating the community about the Court’s 

functions and its place in the Australian governmental system. Gleeson has 
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recognised that merely giving reasons for decision and addressing ‘sophisticated’ 

audiences by extra-judicial comment is not enough; he believes that judges ‘should 

take every opportunity to explain the system and how it works in practice’.
181

 In 

regard to the High Court, Gleeson has gone about this task by the introduction of 

significant institutional reforms and by exploring ways of communicating more 

directly with the public. Recently Gleeson has urged the judiciary to become more 

actively involved in broader public education ‘at the grassroots level’ in an effort to 

better educate the community about the processes of governmental institutions and 

basic constitutional principles.
182

 It appears then that it is Gleeson who has best 

answered Toohey’s appeal ‘to strip away the mystique’ which surrounds the High 

Court and the judiciary.
183

 

 

(ii) Institutional action 

The past decade has seen a raft of institutional changes implemented by the High 

Court in an effort to overcome public ignorance about the Court’s work and answer 

critics of the Court’s practices. One practice, that has received considerable attention, 

is the Court’s habit of producing exceptionally long and complex judgments.
184

 With 

sometimes as many as seven different sets of reasons for decision in a single case, 

the distillation of relevant points of legal principle is often a difficult exercise.
185

 Of 

course, this difficulty is amplified in the case of journalists who must then condense 

potentially obscure points of law for popular consumption.  

 

In his 1993 State of the Judicature address, Mason chastised the media for failing to 

responsibly report the outcome of decisions and asserted that public confidence in 

the court was being jeopardised by ‘exaggerated reporting and sensationalism’.
186
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Other members of the Court have made similar comments but, perhaps more 

charitably, have recognised the restraints on Canberra’s court reporters – many of 

whom are non-legally trained political commentators and are often subject to 

unaccommodating deadlines.
187

 Gleeson has sought to address these issues by the 

institution of regular meetings to ‘facilitate discussion of the opinions of Justices’
188

 

in reserved cases in an effort to ‘encourage more joint judgments, narrow down areas 

of disagreement and…[avoid] multiplicity of judgments’.
189

 The Court now 

frequently provides media summaries of facts, issues and reasons for decision in 

difficult cases and has enhanced public access by posting judgments on the internet 

within minutes of their delivery. As well, the recent appointment of a public 

information officer, whose task it is to facilitate effective communication between 

the Court and the media, has had a beneficial effect on the more accurate reporting of 

decisions.
190

  

 

The degree of public criticism provoked by the High Court’s decisions in Mabo and 

Wik stimulated a further significant initiative to address waning public confidence in 

the judiciary. Founded in 1993, the Judicial Conference of Australia (JCA) was 

established to ‘promote judicial independence, to inform the public about the work of 

courts in today’s society, to carry out programmes of research and education in 

relation to matters concerning the administration of justice, and to represent the 
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interests of its [judicial] members where necessary and appropriate.’
191

 According to 

Gleeson, the JCA is currently ‘undertaking a programme designed to correct 

misinformation and misunderstandings about the judiciary and to make better known 

what judges and magistrates do’.
192

  

 

Complementing this drive toward greater public education about the role of courts is 

an initiative to enhance continuing education for the judiciary. The National Judicial 

College of Australia was established in 2002 to standardise and centralise judicial 

education in Australia.
193

 Whilst the College’s programmes currently place greater 

emphasis on practical skills (such as information technology training and judgment 

writing), there is some evidence of the provision of seminars on social and cultural 

awareness issues, including the role of judges in society.
194

  

 

A fundamental part of the judicial education programme (and particularly the 

orientation programme for new judges) is the provision of practical guidance about 

the conduct expected of members of the judiciary.
195

 A detailed ‘Guide to Judicial 

Conduct’, published by the Australian Institute of Judicial Administration,
196

 was 

adopted by the Council of Australian Chief Justices in June 2002 with the principal 

objectives being: to uphold public confidence in the administration of justice; to 
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enhance public respect for the institution of the judiciary; and to protect the 

reputation of individual judicial officers and of the judiciary.
197

 The introduction to 

the Guide is particularly revealing of the extent to which the crisis of public 

confidence has affected the national judiciary. 

 

Over the last 20 years or so, the conduct of judges has come increasingly under 

public scrutiny, with a growing interest in standards of judicial conduct. 

Sometimes public comment on judicial conduct has been influenced by false 

notions of judicial accountability which fail to recognise that a judge is 

primarily accountable to the law, which he or she must administer, in 

accordance with the terms of the judicial oath, “without fear or favour, 

affection or ill-will”. 

 

Some judges respond to the pressures of greater public scrutiny by adopting 

what has been described as a “monastic” lifestyle, believing that the less judges 

are involved in non-judicial activities, and the more they limit their social 

contacts, the less likely they are to put at risk public respect for the judiciary. 

While that view is understandable, it may well create as many problems as it 

solves, and not only by limiting the attractiveness of judicial office. Judges 

“increasingly have to deal with broad issues of social values and human rights, 

and to decide controversial moral issues that legislators cannot resolve”. A 

public perception of judges as remote from the community they serve has the 

potential to put at serious risk the public confidence in the judiciary that is a 

cornerstone of our democratic society.
198

 

 

(iii) Defending the judiciary  

The establishment of judicial institutions such as the JCA, that have as their remit the 

public representation of members of the judiciary, may go some way to answering 
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the question posed by the Attorney-General’s refusal to defend the Court from 

criticism.
199

 However, as the present author has observed elsewhere: 

 
The JCA’s low profile has caused Sir Anthony Mason to express reservations 

about its ability to effectively counter sustained political attack.
200

 Moreover, 

with over 450 members, it is difficult to imagine the JCA having the capacity 

to reach the necessary and prompt consensus required to keep pace with the 

media.
201

 

 

The latter point is not as hypothetical as it might first appear. In the face of an 

unsubstantiated personal attack against Justice Kirby, made by a Senator under 

parliamentary privilege in March 2002, the High Court itself—with only seven 

members—divided over whether to lodge an official complaint to government.
202

 

 

Acknowledging these difficulties, the present Chief Justice announced in 2001 that 

he would assume the role of responding ‘to criticism of judgments or judges, in 

circumstances where it’s necessary for someone to do that and the Attorney-General 

doesn’t do it’.
203

 Working from the premise that ‘[i]t will always be the first 

responsibility of the members of the Court to protect the Court’s reputation for 

legitimacy in the exercise of power’,
204

 Gleeson has consistently but cautiously risen 

to the defence of the Court in times of crisis.  

 

Gleeson’s assumption of the role of defender of the judiciary suggests that the High 

Court has surrendered to the intractable position of the incumbent government’s 

Attorneys-General. Some members of the bench may also regard that position as 
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valid. Since Wik, judges have increasingly accepted that, as governmental 

institutions, courts are legitimate targets of democratic debate.
205

 Gleeson has 

acknowledged that such criticism is ‘to be expected in a robust democracy’ but he 

also argues that courts are entitled to expect their critics to be well-informed.
206

 One 

of the ways that Gleeson has sought to address public ignorance of the Court is by 

engaging more actively with the media – accepting requests for interviews and 

exploiting the media as a vehicle ‘to explain [the High Court’s] work more clearly 

to the public, the profession and the political class’.
207

 A pertinent example may be 

found in Gleeson’s 2000 Boyer Lecture Series, broadcast on ABC Radio National, 

in which he meticulously explained the history, work and role of the Court and its 

place within the Australian governmental system.
208

 Gleeson has also exploited his 

new role as defender of the judiciary to create opportunities to more directly educate 

the public about the role of courts and judges. Undoubtedly, this approach has raised 

the Court’s profile but it is perhaps the more conservative judicial articulation of the 

Court’s role found in the jurisprudence of the post-Mason era that has arrested the 

decline in public confidence in the judiciary. 

 

(b) The Gleeson-led High Court: The First High Court of the Post-Mason Era?  

(i) Chapter III and the separation of judicial power in the Gleeson Court  

It is difficult to pinpoint with any degree of accuracy a particular approach to the 

determination of the nature and scope of the federal judicial power in the decisions 

of the current Gleeson-led High Court. This difficulty may be attributable to the high 

degree of individualisation in the Court’s reasoning, as well as the Court’s failure to 

collectively embrace and comprehensively apply any particular method of 

interpretation.
209

 What can be said is that the Court appears to have adopted a more 
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moderate approach to constitutional interpretation than that discerned in the Mason 

era. Less emphasis on compounding constitutional inferences and more on the text or 

structure of the Constitution as a basis for its interpretation is manifest in the Court’s 

reasoning.
210

 Evidence of this can be found in the Court’s cautious approach to the 

implied rights jurisprudence established during the Mason era. Some aspects of the 

Mason era’s implied rights jurisprudence, such as the guarantee of procedural 

judicial due process established in Leeth, can be seen to have been affirmed
211

 whilst 

others, such as the immunity from arbitrary imprisonment suggested by the High 

Court in Lim, have been strictly confined.
212

 None have been extended in any 

meaningful way. Importantly, there has been no advance on the potential of Chapter 

III of the Constitution to support further substantive rights (other than the already 

established freedom of political communication).
213

 Indeed, it is arguable that 

established procedural rights (such as the requirement, established by the Mason 

Court in Teoh, that relevant ratified international conventions be considered in 

administrative decision-making) have been eroded.
214
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An early indication that the Court under Gleeson’s stewardship would not continue 

to openly explore the boundaries of the federal judicial power (which, as was seen in 

Chapter Four, defined the separation of powers jurisprudence of the Mason era) can 

be found in the Court’s 1999 decision in Re Wakim; ex parte McNally.
215

 In that 

case, the Court revived elements of Dixon’s strict separation of judicial power 

manifest in the Boilermakers’ doctrine, evidencing a willingness to invalidate 

longstanding government arrangements, despite factors of practical necessity and 

operational success, on the basis of power—other than federal judicial power—being 

unconstitutionally invested in Chapter III courts.
216

 

 

In the context of Gleeson’s open embrace of Dixonian legalism since assuming the 

Chief Justiceship,
217

 this return to a restrictive interpretation of federal judicial power 

so early in Gleeson’s reign might be seen as indicative of a role perception similar to 

that discerned in the Dixon era. However, Zines has argued that the protectionist 

approach to the characterisation of the judicial power in Re Wakim is not typical of 

the Gleeson Court’s constitutional jurisprudence.
218

 Certainly in Re Governor of 

Goulburn Correctional Centre; ex parte Eastman,
219

 decided in the same year, the 

                                                                                                                                          
Affairs (2003) 77 ALJR 1088 (decided three months after Lam) which, John Basten has argued, 

reflects a more expansive view of the concept of procedural fairness in relation to administrative 

actions than that found in Lam and in other earlier decisions (although the principle in Teoh was not 

there in issue). See, Basten J, “Judicial Review under Section 75(v)”, paper presented to the 2004 

Constitutional Law Conference, Sydney, 20 February 2004, 1. 
215

 (1999) 198 CLR 511.  
216

 Specifically, in Re Wakim the Gleeson Court invalidated a Commonwealth-state cooperative 

scheme that permitted the cross-vesting of jurisdiction between state and federal courts, despite the 

fact that the legislation in question had been upheld by a statutory majority of the Brennan-led High 

Court only 12 months previously: see Gould v Brown (1998) 193 CLR 346. The Court based its 

reasoning in Re Wakim on the unconstitutionality of federal courts exercising state judicial power and 

argued that it was not the Court’s responsibility to ‘update’ the Constitution to meet the changing 

needs of society. On this latter point see: Patapan H, “High Court Review 2001: Politics, Legalism 

and the Gleeson Court” (2002) 37(2) Australian Journal of Political Science 241, 244. 
217

 See, for example, Gleeson AM, “The State of the Judicature – 1999” (2000) 74 Australian Law 

Journal 147. Further examples of Gleeson’s extra-judicial support of legalism are recorded above at 

pp 258–59. 
218

 Zines L, “The Present State of Constitutional Interpretation” in Stone A & Williams G (eds), The 

High Court at the Crossroads: Essays in Constitutional Law (2000) 224, 238. But cf. Zines L, 

“Legalism, Realism and Judicial Rhetoric in Constitutional Law” (2002) 5(2) Constitutional Law and 

Policy Review 21 where Zines appears to accept a ‘modern return to legalism’ by the Gleeson Court, 

indicating a similar view of the judicial power as held in the Dixon era. 
219

 (1999) 165 ALR 171. The case involved the question whether judicial appointments to the 

Supreme Court of a territory (established under s 122 of the Constitution) were governed by the 
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Court adopted an approach to interpretation of judicial power reminiscent more of 

the Isaacs era, indicating a deferential role to government by referring to ‘the 

realities of government and administration with which the Constitution must deal’.
220

 

A similar approach can be found in Abebe v Commonwealth
221

 where the Court took 

the practical consequences and inconvenience to government
222

 of its decision into 

account, ultimately accepting a high degree of legislative restriction of the judicial 

function in the context of review of administrative action.
223

 And again, in Re 

Minister for Immigration and Multicultural Affairs; ex parte Lam
224

 the Court paid 

deference to the executive and all but overturned the Mason Court’s decision in Teoh 

by deciding that ratification of international instruments alone is not enough to create 

a legitimate expectation that the executive would take relevant treaties and 

conventions into account in administrative decision-making.
225

 

 

In 2000, Zines observed that no ‘general pattern or direction’
226

 had at that time 

emerged in relation to the Court’s approach to constitutional interpretation or in 

                                                                                                                                          
tenure and removal provisions of s 72 of the Constitution. The Court confirmed previous decisions 

(including Kruger v Cth (1997) 190 CLR 1) in deciding that Chapter III did not apply to courts 

created under the territories power.  
220

 id., 173 (per Gleeson CJ, McHugh & Callinan JJ). 
221

 (1999) 197 CLR 510. In Abebe the Court held that Parliament could validly confer part only of the 

jurisdiction to determine a ‘matter’ under s 75 (v) of the Constitution upon the Federal Court. David 

Jackson has commented that this is a particularly ‘convenient result’ because it will allow ‘jurisdiction 

to be conferred in much more flexible ways in relation to the judicial power’: Jackson DF, “The 

Australian Judicial System: Judicial Power of the Commonwealth” (2001) 24(3) University of New 

South Wales Law Journal 737, 744. 
222

 In the words of Gleeson CJ and McHugh J: ‘To hold that the Parliament cannot confer federal 

jurisdiction in respect of the matters mentioned in ss 75 and 76 unless the Parliament gives the 

relevant court jurisdiction to dispose of the whole controversy between the parties would create 

immense practical problems for the administration of federal law which the makers of the 

Constitution can hardly have intended. Such a holding would seem to deny the Parliament the right to 

have specialist federal courts or courts whose jurisdiction was limited by reference to remedies, 

geographical areas or monetary limits’: (1999) 197 CLR 510, 531 (footnotes omitted). 
223

 See also Linda Kirk’s criticism of the Court’s deferential position in this case in Kirk LJ, “Chapter 

III and Legislative Interference with the Judicial Process: Abebe v Commonwealth and Nicholas v The 

Queen” in Stone A & Williams G (eds), The High Court at the Crossroads: Essays in Constitutional 

Law (2000) 119. 
224

 (2003) 195 ALR 502. 
225

 See the excellent discussion of this case in Lacey W, “The End for Teoh? Re Minister for 

Immigration and Multicultural Affairs; ex parte Lam”, paper delivered to the Constitutional Law 

Conference, Sydney, 20 February 2004. 
226

 Zines L, “The Present State of Constitutional Interpretation” in Stone A & Williams G (eds), The 

High Court at the Crossroads: Essays in Constitutional Law (2000) 224, 238. 

http://www.austlii.edu.au/au/legis/cth/consol_act/c167/s75.html
http://www.austlii.edu.au/au/legis/cth/consol_act/c167/s76.html
http://www.austlii.edu.au/au/legis/cth/consol_act/c167/
http://www.austlii.edu.au/au/legis/cth/consol_act/c167/
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relation to its Chapter III jurisprudence. Although almost five years have passed 

since this statement, the same can be said to be true today. In an address to the 2005 

Constitutional Law Conference, Andrew Lynch and George Williams observed that 

‘levels of genuine disagreement [in the Court’s constitutional jurisprudence] have 

stayed constant’
227

 and that even where members of the High Court concur in their 

orders ‘there exists divergent reasoning’.
228

 Earlier Lynch had reported the striking 

statistic that only one constitutional case over the period 1998 (when Gleeson joined 

the High Court) to 2002 had produced a unanimous joint judgment from all seven 

members of the Court.
229

 Whilst there are signs of late that the ‘amount of 

unnecessary duplication through separate concurrences has been dramatically 

reduced’,
230

 the inclination towards multiple judgments with different approaches 

that has marked the first six years of the Gleeson Court has made the task of 

establishing any trend in the Court’s Chapter III jurisprudence difficult. 

 

Compounding this difficulty is the reluctance, recently observed in the Court’s 

decisions, to adjudicate on constitutional matters where a matter can otherwise be 

disposed of by an initial process of statutory construction.
231

 Such was the case in 

Plaintiff S157/2002 v Commonwealth
232

 where the Court chose to interpret s 474 of 

the Migration Act 1958 (Cth)
233

 in a way that did not conflict with s 75(v) of the 

Constitution and therefore did not require the Court to consider whether the section 

amounted to a legislative attempt to oust judicial review by the High Court. Another 

                                                 
227

 Lynch A & Williams G, “The High Court on Constitutional Law: The 2004 Term”, paper delivered 

to the Constitutional Law Conference 2005, 18 February 2005, 12. 
228

 id., 8. 
229

 Lynch A, “The Gleeson Court on Constitutional Law: An Empirical Analysis”, paper delivered to 

the Constitutional Law Conference 2003, 21 February 2003, 13.
  

230
 Lynch A & Williams G, “The High Court on Constitutional Law: The 2004 Term”, paper delivered 

to the Constitutional Law Conference 2005, 18 February 2005, 12. This may be a sign that Gleeson’s 

judicial case conferences are producing more agreement but it is most likely due to the high level of 

judgments joined by newcomer Heydon J and also by Hayne J. 
231

 Blackshield AR & Williams G, Australian Constitutional Law and Theory: Commentary and 

Materials (2002), Supplement to Chapter 13 (2004) 20. 
232

 (2003) 195 ALR 24. 
233

 Section 474 of the Migration Act 1958 (Cth) contains what is known as a ‘privative clause’; that is, 

a clause which ‘purports to oust the jurisdiction of the courts so as to preclude any review on any 

ground, and, for good measure, the granting of any relief, with respect of an administrative decision to 

which it applies’: Basten J, “Judicial Review under Section 75(v)”, paper presented to the 

Constitutional Law Conference 2004, Sydney, 20 February 2004, 3. 
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example can be found in the Court’s decision in Coleman v Power
234

 where a narrow 

reading of s 7(1)(d) of the Vagrants, Gaming and Other Offences Act 1931 (Qld) 

(which creates an offence for use of insulting or threatening words in public) allowed 

the Court to avoid the constitutional question of whether the implied freedom of 

political communication (as qualified by the High Court in Lange)
235

 applied to 

invalidate the provision.
236

  

 

An unwillingness to actively engage with issues of an obviously contentious nature 

has also been observed in the jurisprudence of the Gleeson Court. Perhaps the most 

pertinent example of this can be seen in Re McBain; ex parte Australian Catholic 

Bishops Conference.
237

 In McBain the High Court was asked to decide whether the 

Infertility Act 1995 (Vic), which denied single women and women not in a 

heterosexual relationship access to assisted reproductive services, was inconsistent 

with the provisions of the Sex Discrimination Act 1984 (Cth) and therefore invalid. 

The case had been successfully argued by a Victorian IVF doctor in the Federal 

Court but was appealed to the High Court by the Australian Catholic Bishops 

Conference upon a fiat given by the Attorney-General. The Court dismissed the 

action on procedural grounds, deciding that the Bishops Conference had no standing 

                                                 
234

 (2004) 209 ALR 182. Coleman had been convicted under s 7(1)(d) of the Vagrants, Gaming and 

Other Offences Act 1931 (Qld) for use of ‘threatening, abusive or insulting words’ toward a police 

officer in a public place. He argued in the High Court that the provision was invalid because it 

infringed the implied constitutional freedom of political communication by going beyond any 

legitimate aim of the Act. The majority decided that the provision could not apply to the 

circumstances of the case because the words used must be judged in terms of their likeliness to 

provoke unlawful physical retaliation and a police officer ‘must be expected to resist the sting of 

insults directed at them’: at 231 (per Gummow & Hayne JJ). Of the majority only one judge (McHugh 

J) discussed the constitutional issue raised. 
235

 In Lange v Australian Broadcasting Commission (1997) 145 ALR 96 (discussed in Chapter Four, 

above), the High Court established a two-limb test for application of the implied freedom. The first 

limb—which was satisfied in Coleman—was whether the operation of the impugned provision 

‘burdened’ the implied freedom of political communication. The second limb—the question for 

consideration in Coleman—was whether the burden imposed was ‘reasonably appropriate and adapted 

to serve a legitimate end compatible with the constitutionally prescribed system of representative and 

responsible government’ (the basis, it will be remembered from Chapter Four, upon which the 

freedom had been constitutionally implied). 
236

 The application of the implied freedom of political communication was also brought before the 

Court in Roberts v Bass (2002) 194 ALR 161 where the validity of the common law defence of 

qualified privilege was in question. A majority of the Court accepted the authority of Lange but held 

that the defence, as it applied to the facts of the case, was not inconsistent with the constitutional 

freedom.  
237

 (2002) 76 ALJR 694. 
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to bring an action against Dr McBain and that the Attorney-General did not have a 

‘roving commission to initiate litigation to disrupt settled outcomes of earlier 

cases’.
238

 Patapan has observed that by dismissing the action on these grounds the 

Court ‘clearly declined to take the opportunity to address the larger political, moral 

and ethical questions it would need to resolve if it had to answer the substantive 

claims raised by the litigants’.
239

 Although not a case dealing with the nature and 

scope of the judicial power under Chapter III of the Constitution, the Court’s 

decision in McBain, which effectively deferred the contentious question to 

Parliament, is reminiscent of the restraint shown by the Barwick Court toward the 

end of the Dixon era. The Court’s reluctance to pronounce upon constitutional 

questions where a case can be decided on other grounds is also indicative of the 

approach taken by the Court during this period. 

 

(ii) A return to legalism? 

A compelling rhetoric of restraint of judicial activism and adherence to legal 

principle has also dominated Gleeson’s extra-judicial writings, indicating his 

preference for a return to the Dixonian tradition of legalism (or at least a 

contemporary version of legalism).
240

 In 2000, in an address on the subject of 

judicial legitimacy, Gleeson elaborated on his reasons for supporting a return to the 

interpretive methodology that was eschewed in the Mason era: 

 

The existence of an unelected body with a capacity to decide that an 

enactment of an elected Parliament is without effect will only be accepted if 

the community is confident that the power will be exercised for the purpose 

for which, and in accordance with the conditions upon which, it was given. 

This was the reason behind Sir Owen Dixon’s famous observation 

                                                 
238

 id., 709 (per Gaudron and Gummow JJ). 
239

 Patapan H, “High Court Review 2002: The Least Dangerous Branch” (2003) 38 (2) Australian 

Journal of Political Science 299, 306. 
240

 Gleeson has openly endorsed Dixonian legalism since the beginning of his appointment. See, 

Gleeson AM, “The State of the Judicature – 1999” (2000) 74 Australian Law Journal 147, 147. 
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concerning the need for strict and complete legalism in the resolution of 

federal issues.
241

 

 

And later again, in 2001:  

 

Legalism does not mean the same thing as literalism, or formalism, but it 

requires adherence to legal principle and method, fidelity to the federal 

agreement, which it is the task of the Court to interpret, nor [sic – not] to 

alter or rewrite, and an acceptance of the constraints of judicial legitimacy. 

The Founders and the people committed the task of interpreting the 

Constitution to a body of unelected lawyers on the understanding that they 

would approach that task in the manner of lawyers, bringing to it their legal 

skills, not their political or social enthusiasm. … But the task is one of 

interpretation, not of creativity.’
242

 

 

From these passages it is apparent that Gleeson has less regard for the interpretive 

methodology of realism than his colleagues of the Mason era. It is also clear that his 

rationale for advocating a return to the more conservative methodology of legalism 

is the restoration of judicial legitimacy and public confidence in the Court.
243

 But 

whilst on balance it can be said that the Gleeson Court’s jurisprudence indicates, as 

earlier mentioned, a more moderate approach to constitutional interpretation than 

that reflected in the jurisprudence of the Mason era, it cannot confidently be 

asserted that the Court has returned to the interpretive method of legalism. Indeed, 

Zines’ has described the jurisprudence of the Gleeson Court as ‘a motley collection 

[of cases] in which the Court and individual judges take varying [interpretive] 

                                                 
241

 Gleeson AM, “Judicial Legitimacy”, paper delivered to the Australian Bar Association 

Conference, New York, 2 July 2000, 6. 
242

 Gleeson AM, “Occasional Address”, paper delivered to Griffith University, Victoria, 20 April 

2001, 4. See also Gleeson’s comments supporting strict and complete legalism in “The Keystone of 

the Federal Arch” (2000) Boyer Lecture Series – Lecture Five; and in “The Centenary of the High 

Court: Lessons from History”, paper delivered to the Australian Institute of Judicial Administration, 

Melbourne, 31 October 2003. 
243

 In considering Gleeson’s embrace of legalism it is well to refer to the context of Dixon’s 

introduction of the technique: the very public conflict surrounding the government’s attempts to 

dissolve the Communist Party and the assertions of judicial supremacy over Parliament that followed. 

When placed in the context of the current crisis of public confidence, it becomes possible that Gleeson 

may simply be following a proven path to maintain the High Court’s façade of legitimacy.  
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approaches depending on the issue.’
244

 In this opinion Zines is joined by Dan 

Meagher who has argued that ‘with the exception of Kirby J and to a lesser extent 

McHugh J, the members of the Gleeson Court are not committed to a particular 

theory of interpretation’.
245

 These observations, and the similar observations of 

other commentators,
246

 lend support to Mason’s rebuke—referred to in Chapter 

One—of those who assume an institutional agenda for the Court.
247

 Though such 

individualism in the interpretive approach of High Court judges was perhaps not as 

apparent during Mason’s own tenure as Chief Justice, it must be admitted that the 

constitutional jurisprudence of the Gleeson Court to date cannot be readily 

pigeonholed by the discovery of a particular trend in interpretive direction.  

 

(iii) Discerning the judicial perception of the role of the High Court in the post-

Mason era 

It was shown in Chapter Five that the judicial perception of the role of the High 

Court in previous eras was able to be discerned by systematic analysis of the Court’s 

jurisprudence and that shifts in the Court’s understanding of its role further coincided 

with changes in the method of interpretation adopted by the Court and the influence 

of certain identities upon the Court. In relation to the Gleeson Court, it has been 

shown that case outcomes have varied widely and that there is a lack of clear 

majority commitment to a particular method of constitutional interpretation. As well, 

it appears that there is not, at this time, an identifiable personality that can be seen to 

be dominating or significantly influencing the Court.
248

  

                                                 
244

 Zines L, “The Present State of Constitutional Interpretation” in Stone A & Williams G (eds), The 

High Court at the Crossroads: Essays in Constitutional Law (2000) 224, 238. 
245

 Meagher D, “Guided by Voices – Constitutional Interpretation on the Gleeson Court” (2002) 7(2) 

Deakin Law Review 261, 273.  
246

 See, for example, Kenny S, “The High Court on Constitutional Law: The 2002 Term” (2003) 26(1) 

University of New South Wales Law Journal 210, 210; and Selway B, “Methodologies of 

Constitutional Interpretation in the High Court of Australia” (2003) 14 Public Law Review 234, 243. 
247

 See Mason AF, “Foreword” to Patapan H, Judging Democracy: The New Politics of the High 

Court (2000) viii–ix.  
248

 Gleeson, Gummow and McHugh appear to show the most influence upon the Court at the moment 

(on the basis of their lead opinions), although it cannot be said that one personality is dominant. 

McHugh—the only remaining member of the Mason Court—has been successful in attracting a 

majority of judges to some of his opinions that were previously in dissent during the Mason era (such 

as his dissenting opinion in Teoh, upheld by the Gleeson Court in Lam and his dissenting opinion in 

Lim upheld by the Gleeson Court in Al Kateb). Recently it has cautiously been observed that a trend 
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Whilst it is not yet possible to apply the framework used to delineate previous eras in 

this thesis to the Gleeson Court, it is nonetheless clear that a new ‘post-Mason’ era 

has begun. Although it is perhaps too early to judge whether the decisions of the 

High Court under Gleeson’s stewardship will bear out his extra-judicial claims of a 

return to legalism, few would deny that, as Kirby has alleged, the Court has become 

more conservative since Gleeson’s appointment.
249

 The Court’s clear reluctance to 

engage in expansive constitutional interpretation or in significant reformulation of 

the common law
250

 is evidence of a significant conservative shift, justifying the 

distinction between the current High Court and those of the Mason era. Of course, 

the unusual number of retirements causing substantial reconstitution of the bench in 

recent years—and the policy of the federal government to actively recruit 

conservative members—may have much to do with this. However, one cannot ignore 

the effect that the unprecedented criticism and the discernible lack of public 

confidence in the Court following the Mabo and Wik decisions has had upon the 

judiciary. In 1988 Roman Tomasic said: 

 
It is clear that the legitimacy of courts and their usefulness to government is 

dependent upon the extent to which they are directly implicated in the political 

process. Where such implications are too evident, then the courts themselves 

have acted swiftly to protect themselves by down-playing their political role.
251

 

 

As this chapter has shown, it is apparent that the first High Court of the post-Mason 

era has appreciated the wisdom of following this course. 

                                                                                                                                          
might be emerging indicating a core majority consisting of Gleeson, Gummow, Hayne and Heydon. 

Whether this will be borne out in future years, however, is difficult to predict.  See, Lynch A & 

Williams G, “The High Court on Constitutional Law: The 2004 Term”, paper delivered to the 

Constitutional Law Conference 2005, 18 February 2005, 12. 
249

 ‘The bench is more conservative. I doubt anyone would deny it’: Attard M, “Record of Interview 

of Justice Michael Kirby”, Sunday Profile, Australian Broadcasting Corporation, 16 November 2003. 

This observation has been echoed by many commentators. See, for instance, Lacey W, “The End for 

Teoh? Re Minister for Immigration and Multicultural Affairs; Ex parte Lam”, paper delivered to the 

Constitutional Law Conference, Sydney, 20 February 2004, 3. 
250

 See Patapan H, “High Court Review 2002: The Least Dangerous Branch” (2003) 38 (2) Australian 

Journal of Political Science 299, 310. 
251

 Tomasic R, “The Courts in Australia” in Waltman JL & Holland KM (eds) The Political Role of 

Law Courts in Modern Democracies (1988) 31, 49. 



 



7 

Conclusion 

__________________________________ 
 

 

A federal constitutional democracy like Australia requires a strong judicial arm of 

government. This is because the judiciary is invested with the responsibility of 

adjudicating upon the federal division of power under the Constitution as well as the 

task of adjudicating upon the constitutional validity of the actions of the executive 

and legislative arms of government. However, in a parliamentary system operating 

within the principle of responsible government, the scope and nature of the 

respective governmental powers are not incontrovertibly distinct; thus the 

interpretation of these powers has been assumed by the High Court.  

 

In determining the limits of the powers—and, in doing so, the respective roles—of 

the executive, legislative and judicial arms of government in Australia, the High 

Court has relied upon the implication of the tripartite doctrine of the separation of 

powers. Although the doctrine is not explicit in the formative constitutional 

document of government—the Australian Constitution—the Court has consistently 

claimed that its existence is mandated by the structure of the Constitution and the 

words of the introductory sections of the Constitution’s first three chapters. Primarily 

because of our parliamentary system of government (which demands a degree of 

admixture of legislative and executive powers) and the proliferation of specialist 

tribunals exercising a mixture of administrative and judicial powers, the Court has 

encountered considerable difficulty in applying the doctrine in a coherent way. In 

particular, it has been shown that the doctrine of the separation of powers has only 

been applied by the Court in its strictest sense to achieve the separation of federal 

judicial power from the executive and legislative powers. On occasion, the Court’s 

application of the doctrine of the separation of powers has resulted in a restricted role 

for the High Court; but there are many instances where the application of the 
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doctrine has led to an accretion of governmental power to the judiciary, leading some 

commentators to observe that the Court is exercising its constitutional power to 

enforce the supremacy of the judiciary in the governmental system.
1
   

 

This thesis has argued that the Court could have achieved its desired end of 

protecting the federal judicial power against executive and legislative incursion and 

explaining the role of the federal judiciary by relying, as the Founders intended, on 

the principle of judicial independence. Certainly this would have inspired a far more 

consistent jurisprudence, with the benefit of also being compatible with the 

principles of responsible government and parliamentary supremacy which more 

expressly inhere in the Australian Constitution. Moreover, as was seen in Chapter 

Six, apart from complicating its jurisprudence on the division of federal 

governmental powers, the High Court’s adoption of the doctrine of the separation of 

powers has rendered it more vulnerable to attacks on the legitimacy of its self-

defined role. It has also encouraged an oppositional, rather than cooperative, 

relationship between the political and judicial arms of government in Australia.   

 

The fact that the interpretation of the scope and nature of the federal judicial function 

is left to the High Court itself compels the question: What is the judicial perception 

of the role of the High Court of Australia in the governmental process? Finding an 

answer to this question is important; not only because the High Court controls the 

functions and powers of all three arms of government through its interpretation of the 

Constitution, but also because the decisions of the Court significantly influence 

Australia’s political, social and economic arrangements. 

 

In determining the judicial perception of the role of the High Court, this thesis began 

by systematically analysing the Court’s decisions on the subject of its own 

constitutional power. The analysis was undertaken in a chronological fashion to 

                                                 
1
 Galligan B, Politics of the High Court: A Study of the Judicial Branch of Government in Australia 

(1987) 203; Craven G, “Reflections on Judicial Activism: More in Sorrow than in Anger” in 

Upholding the Australian Constitution: Proceedings of the Ninth Conference of the Samuel Griffith 

Society (Vol 9, 1998) 4. 
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avoid the potential of normative assumptions that can flow from the thematic 

treatment of cases. It was found that the Court’s curial pronouncements on the nature 

and scope of the federal judicial power provided valuable insight into the Court’s 

perception of its own role in the governmental process. As well, it was revealed that 

the Court’s perception of its role had evolved over time and that the changes in 

judicial perception correlated with the influence of three notable High Court 

identities: Sir Isaac Isaacs, Sir Owen Dixon and Sir Anthony Mason. During their 

terms in office, each of these individuals introduced a new method of constitutional 

interpretation which influenced their understanding of the nature and scope of 

judicial power and assisted in the realisation of a particular role for the High Court in 

the governmental process.  

 

Chapter Five developed a classification system which conveniently packages the 

information discerned from the case analysis chapters into three primary eras
2
 that 

reflect the developing judicial perception of the role of the High Court over the past 

century. Thus the ‘Isaacs era’ showed the Court to have secured its functional 

independence in the governmental system by concentrating on the definition of 

judicial power and that its application of the literalist interpretive technique revealed 

a role perception that paid deference to the federal legislature. During the ‘Dixon 

era’ the Court’s protectionist stance on the exercise of judicial power and the 

application of the interpretive technique of legalism indicated a role for the Court as 

guardian of the impartial administration of justice and as a check on the arbitrary 

exercise of legislative and executive power. In stark contrast to previous eras, the 

‘Mason era’ was defined by its willingness to explore the boundaries of the judicial 

power—assisted by its admission of a law-making role using the realist interpretive 

technique—and by its readiness to remedy legislative inaction by assuming the role 

of proactive guardian of individual rights. 

 

                                                 
2
 There are two secondary era classifications – the pre-Isaacs era (the Griffith-led High Court from 

1903 to 1912 when Isaacs’ jurisprudential influence began incontrovertibly to affect the Court’s case 

outcomes) and the post-Mason era (the current Gleeson-led High Court). 
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A more detailed exposition of these trends is found in Chapter Five; however, it can 

broadly be said that the judicial understanding of the Court’s role has been marked, 

as the title of this thesis suggests, by a change from judicial deference to the 

respective roles of the legislature and, to a lesser extent, the executive to judicial 

defiance against those arms of government. The fact that the High Court has also 

been responsible for interpreting and defining the roles of the executive and the 

legislature serves to demonstrate the importance of the Court’s perception of its own 

role in the governmental triad. As the discussion in Chapter Six has shown, the 

judicial defiance of the Mason era has significantly blurred the line between the 

respective roles of the legislature and the judiciary, causing a crisis of public 

confidence in the High Court and raising questions about the legitimacy of its self-

defined role. Significantly, the debate about the limits of the role of the judiciary has 

now moved, for the first time since federation, beyond the four walls of the High 

Court.  

 

It is this legacy that has confronted the current Gleeson-led High Court which has 

already proven to be the ‘first High Court of the post-Mason era’.
3
 Jurisprudential 

indicators show the Gleeson Court to be more moderate in its approach to 

determining the limits of federal judicial power. As well, Gleeson’s extra-judicial 

writings indicate that the Court is taking considerable heed of the public debate about 

the limits of its role. Indeed, the Court appears now to have accepted the increased 

public scrutiny of its institutional role and has assumed a large degree of 

responsibility for informing this broader debate. Gleeson has gone about this task by 

exploiting opportunities to explain the role of the High Court in the governmental 

process and by instituting practical initiatives to address public ignorance about the 

Court’s work. The acceptance by Gleeson of the role of defending the federal 

judiciary (a role previously undertaken by the Attorney-General) has not only 

enabled greater direct media contact with the Court, but also demonstrates Gleeson’s 

appreciation of the important differences between the political and judicial spheres of 

government.  

                                                 
3
 See above pp 256–65. 
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It is, as noted in Chapter Six, too early to say whether the Gleeson Court will return 

to the judicial perception of the role of the High Court discerned in the Dixon era. 

Gleeson’s public endorsement of Dixonian legalism and the Court’s conservatism in 

relation to testing the limits of judicial power suggest that a corresponding role 

perception might be developing. But although there are clear signs of moderation in 

the Gleeson Court’s Chapter III jurisprudence which justify its distinction from the 

jurisprudence of the Mason era, it is not possible at this stage to definitively attribute 

a particular judicial role perception to the Gleeson Court. The apparent individualism 

of the current High Court bench and the failure of a clear majority of the Court to 

embrace a single method of interpretation or to consolidate a clear position on the 

nature and scope of the federal judicial power militate against such an undertaking. 

What can be said is that, unlike any era before it, the post-Mason era is one in which 

the judicial perception of the role of the High Court is being shaped, to a significant 

extent, by vigorous public and political debate. 
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