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Abstract  
 

The International Criminal Court (ICC) began in July 2002 as a complementary court, designed 

to supplement and not simply replace national jurisdictions for the prosecution of grave 

international crimes. This thesis examines how the ICC’s complementary jurisdiction has 

functioned in the context of the Court’s preliminary examination in Colombia, which was 

initiated in 2004. Scholarly literature on the ICC suggests that the Court has the potential to 

influence member states through positive complementarity. Policy documents produced by 

the Court indicate that preliminary examinations may be used to encourage states to comply 

with their obligations under the Rome Statute. Drawing on constructivist theories about the 

dissemination of norms, this thesis investigates if the Court has functioned as an agent of 

state socialisation to encourage Colombia to honour its obligations. Past national experiences 

of transitional justice in Latin America are reviewed in order to identify key domestic 

institutions which have been essential in determining the scope of accountability processes at 

the national level. Then the key institutions in Colombia are examined in detail to assess how 

the Court has influenced their operation. The findings of this thesis show that individual 

criminal accountability has become more important in Colombia since Colombia ratified the 

Rome Statute in 2002, and it now forms a central part of national debates about transitional 

justice mechanisms. However, different domestic institutions demonstrate variable levels of 

normative acceptance of Colombia’s obligations under the Rome Statute. The nation’s 

Constitutional Court has acted most consistently with these obligations, and the Prosecutor 

(the Fiscal) has used the statute to advocate the need for investigations into crimes 

committed by state forces. In contrast, the military has developed a discourse of legal 

insecurity to argue for reduced civilian oversight of military justice reform. While the 

executive and the legislature have come to recognise the importance of being seen to act on 

human rights issues, individual criminal accountability is still contested through the use 

discourses such as restorative justice and the legal insecurity of the nation’s security forces. 
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Introduction 

 

This is a warning for the violent, wherever they are, be they guerrillas or self-defence 

groups, or even…those who form part of the security forces of the civil authorities of 

the state…Anyone who insists on attacking the civilian population and operating 

outside the bounds of IHL will be captured, judged and convicted. 

-President Andrés Pastrana, on Colombia’s imminent ratification of the Rome Statute, 

2002. 

 

The ICC: Improving Human Rights in Colombia? 

In 1998, many nations gathered in Rome to negotiate the role and structure of the world’s 

first permanent international criminal tribunal. After five weeks of debate the Rome Statute 

of the International Criminal Court was adopted with 120 votes in favour, seven against, and 

21 abstentions. In less than four years the Rome Statute (RS) received the required 60 

ratifications and the International Criminal Court (ICC) was officially established on 1 July 

2002. The aim of the ICC is to prevent and punish the most serious crimes of concern to the 

international community. Colombia was the 77th nation to ratify the RS on 5 August 2002. 

From 1998 to 2002, Colombia had experienced a surge in levels of violence as paramilitary 

organisations sought to extend their territorial control. In 2002 the Pastrana administration 

abandoned its peace process with the Fuerzas Armadas Revolucionarias de Colombia – 

Ejército del Pueblo (FARC-EP), after more than three years of negotiations. Colombia's history 

of human rights violations has been accompanied by near total impunity for these crimes. 

Given the ICC's focus on ending impunity this raises a key question. Has the creation of the 

ICC and its preliminary examination of Colombia which began in 2004 changed how domestic 

institutions approach individual criminal accountability? 

 

The ICC is a novel international criminal tribunal not only because of its permanence but also 

because of the complementary nature of its jurisdiction. Unlike previous international or 

collaborative efforts to address grave violations of human rights, the ICC may assume 

jurisdiction over a case only when the state, which would normally have jurisdiction, is 

unwilling or unable to act. The system encourages states to take primary responsibility for 

investigating and prosecuting RS crimes, acting as an oversight body to ensure that the crimes 
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codified in its Statute do not go unpunished. Exactly what complementarity means and how it 

shapes the role of the Court in completing its mandate has formed the basis of extensive 

debate since the ICC’s creation. Conceptions of the Court’s jurisdiction fall broadly into the 

categories of either negative or positive complementarity. The conception of negative 

complementarity sees the role of the Court as a check on domestic judicial processes, acting 

only when the domestic jurisdiction is unable or unwilling to do so (Schiff, 2008: 116-117, 

Stahn, 2008: 99). Positive complementarity envisages a more expansive role for the Court, by 

examining how it might seek to encourage domestic institutions to take action. This concept 

of complementarity implies that the Court’s jurisdiction should not simply be seen as a 

threat, but rather an opportunity to actively encourage individual criminal accountability 

within national judicial systems (Burke-White, 2008a: 60). This conception assumes that the 

ICC has the necessary influence to encourage its member states to investigate and prosecute 

those who commit crimes of concern to the international community (Burke-White, 2008b: 

54).   

 

The idea of positive complementarity is a particularly important one in understanding the 

functioning of the ICC given that it has been endorsed in several of the Office of the 

Prosecutor’s (OTP) policy documents. Thus the 2009-2012 Prosecutorial Strategy (OTP, 

2010b: 7,14) explores use by the OTP of preliminary examinations in order to trigger effort to 

address violations and prevent future violations by increasing the risk of punishment. This 

suggests that such preliminary examinations may be important for understanding the role 

and effectiveness of the ICC in preventing and punishing the most serious crimes of concern 

to the international community.  

 

At first glance, the decision of the Colombian state to ratify the RS may seem surprising.  

Colombia has an extensive history of political violence, originally stemming from disputes 

between the country’s political movements. Since the mid-1960s, the state has been involved 

in an internal armed conflict of varying degrees of intensity with leftist guerrilla forces. At the 

time of writing, two guerrilla movements, the FARC-EP and the Ejército de Liberación 

Nacional (ELN), continue to fight state forces. Counter-insurgent militia, at various points in 

the nation’s history supported by state agents, have also been involved in the conflict. At the 

time of ratification, the expansion of these paramilitary groups was increasing the number of 

human rights violations. While Colombia has a nominally functional judicial system, rates of 

impunity have often exceeded 90 per cent for all crimes. A nation with such a long history of 
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violations and impunity might therefore seem an unlikely candidate to ratify the RS, which 

allows a supranational judicial institution jurisdiction over serious violations of human rights.  

 

The situation in Colombia has been the subject of a preliminary examination by the OTP since 

2004. Since the OTP has opted not to open an official investigation, the Colombian case can 

throw substantial light on how the ICC can influence domestic events in such circumstances. 

Colombia’s historical experience of human rights violations allows for comparison to be made 

between policies regarding individual criminal accountability for the periods before and after 

the ratification by Colombia of the RS. Colombia has been under scrutiny by the OTP for 

sufficient time to expect that there may be observable consequences. It also has sufficient 

judicial capacity to investigate and prosecute RS crimes. This means that whether or not the 

country chooses to do so is a matter of political will rather than capacity. To what extent is 

the OTP able to shape actors’ decisions by drawing attention to its concerns about the 

adequacy of investigations? Answering this question can tell us something important about 

the nature of complementarity and, consequently, about the role the ICC may play in world 

politics. 

 

This thesis seeks to build on the literature about the ICC and the functioning of 

complementarity in practice. To make this assessment the thesis applies a constructivist 

theoretical framework to examine the integration in Colombia of the normative foundation of 

the ICC, which is individual criminal accountability for serious violations of human rights. The 

thesis employs the idea of state socialisation to understand the way in which the ICC might 

influence Colombia. Goodman and Jinks (2004) argue that the process of state socialisation 

can take place through persuasion, coercion and acculturation. In theory, the ICC through the 

OTP has the potential to both persuade and coerce member states with regard to their 

responsibility to prosecute and punish individuals who commit serious crimes. It can perform 

this function by indicating areas of concern to the state, and by emphasising its ability to 

investigate cases which are not appropriately addressed by local authorities. As acculturation 

is inherently a process of changing behavioural standards through pressure to act like one’s 

peers (Goodman and Jinks, 2004: 638), this would require a broader range of actors and 

therefore is not a process that the OTP may undertake alone. 
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This thesis also draws on Risse and Sikkink’s (1999) spiral model as a means of examining the 

extent of normative integration of the RS into the Colombian domestic context. Risse and 

Sikkink focus on the role of transnational advocacy networks in facilitating the domestic 

integration of international normative standards. Using the idea of state socialisation present 

in this model, this thesis examines whether the ICC has the capacity to promote normative 

integration by increasing the cost of non-compliance through punitive measures as well as 

persuading the Colombian authorities of the importance of individual criminal accountability 

for RS crimes.  

 

In order to determine how the ICC may affect accountability processes, the thesis draws on 

transitional justice literature. The field of transitional justice studies how societies making the 

transition from authoritarian rule to democracy, or at the end of an armed conflict, approach 

past violence. This literature provides valuable insights on how nations have made decisions 

historically about the scope of accountability for serious violations of human rights.  The 

thesis examines past transitional justice processes in Latin America with the aim of identifying 

the domestic dynamics of the decision-making process which determine the extent of 

accountability. This examination allows the key actors which shape transitional justice 

processes to be identified. Drawing on this understanding of the dynamics of transitional 

justice processes, similar actors in the Colombian context are identified for study. Using this 

framework, it will be possible to investigate how the ICC may have been able to influence the 

state institutions which have historically been significant in discussions about individual 

criminal accountability. 

 

One of the difficulties of conducting research into complementarity and the relationship of 

the ICC with Colombia is the confidential nature of the communications between the OTP and 

the Colombian authorities. According to the specifications of the RS, the OTP must 

communicate with the Colombian authorities through diplomatic channels. This makes the 

process of identifying possible motivations for policy change more challenging as the timing 

of specific OTP advice to the Colombian authorities is not publicly available. The OTP has, 

however, published several reports about its preliminary examinations, as well as one specific 

report on the Colombian preliminary examination, which indicate the focal points of the 

OTP’s preliminary examination. By the time the concerns have appeared in OTP publications, 

it is fair to assume that they have been the subject of previous discussions. The 2012 report 

on the Colombian situation was claimed not to have surprised the Colombian prosecutor’s 
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office, as it had been working on those issues since 2006 (C15, 2012). The Colombian 

authorities have sought to project a cooperative attitude to the preliminary examination, and 

a source within the OTP claimed this attitude has allowed the OTP to have a close working 

relationship to improve national proceedings (OTP, 2012a). Certainly, the Colombian 

government, at least since the beginning of the Santos presidency, has sought to construe its 

relationship with the ICC as being defined by positive complementarity (Programa 

Presidencial de DD HH y DIH, 2012, Ministerio de Justicia y Derecho, 2012). Despite the 

confidential nature of many of the communications, the specific concerns expressed in the 

OTP public documents, and the normative standards in the RS, establish areas in which the 

influence of the Court may be apparent.  

 

It is important to clarify that when the author refers to ‘human rights’ in the thesis, this 

represents a narrow definition of human rights. For the purpose of the thesis, ‘human rights’ 

refer specifically to a category of rights frequently labelled ‘personal integrity rights.’ This 

limited definition of human rights does not identify personal integrity rights as being more 

important than other categories of rights such as cultural or economic rights. Rather, it is a 

reflection of the category of human rights violations which form the basis of the ICC’s 

jurisdiction. Personal integrity rights include ‘the right not to be imprisoned, tortured, 

murdered or disappeared, either arbitrarily or for political purposes’ (Carey and Poe, 2004: 8). 

The Cingranelli and Richards (2008: 7, 13, 18 & 23) human rights data project, one of the 

most used databases for quantitative research on human rights violations, identifies the key 

personal integrity violations as follows: 

Extrajudicial killings: killings by government officials without due process of law. They 

include murders by private groups if instigated by government. 

Disappearances: cases in which people have disappeared, where agents of the state 

are likely responsible, political motivation may be likely, and the victims (the 

disappeared) have not been found...but it is typically known by whom they were 

taken and under what circumstances. 

Torture: purposeful inflicting of extreme pain, whether mental or physical, by 

government officials or private individuals at the instigation of government officials. 

Political imprisonment: incarceration of people by government because of: their 

speech; their non-violent opposition to government policies or leaders; their religious 

http://www.jus.uio.no/smr/english/about/programmes/serp/docs/cingranelli-richards%20proofs%20HRQ.pdf
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beliefs; their non-violent religious practices including proselytizing; or their 

membership of a group, including of an ethnic or racial kind. 

For the purpose of this thesis, human rights violations also include acts of sexual violence, 

which are not specifically identified in these definitions.  

 

It is important to recognise that the Court’s jurisdiction is limited to the types of conduct 

codified in the RS. That means that even though ‘human rights violations’ as above defined 

are being committed in a specific country, they might not be of the scale or gravity to warrant 

the jurisdiction of the ICC over the case. However, this definition is in keeping with the way 

the terms ‘human rights’ or ‘human rights violations’ are used in the literature on 

international norms and individual criminal responsibility for conduct consistent with the 

definition above. This is evident in literature on the dissemination of human rights norms 

including Sikkink et al (Sikkink, 2011, Sikkink and Booth Walling, 2007, Lutz and Sikkink, 2001), 

Collins (Collins, 2010). Including only conduct consistent with crimes under the RS would 

unduly limit the scope of the thesis and would not allow the exploration of how the existence 

of the ICC and its complementary jurisdiction interacts with domestic institutions.  

 

This thesis draws from a range of sources in order to build an understanding about how the 

ICC has affected the issue of prevention and individual criminal accountability for serious 

violations of human rights. The research was assisted by six months of fieldwork in Colombia 

and the Netherlands in the second half of 2012. The thesis draws on material from previous 

academic research, media reports, non-governmental agencies, government policy 

documents, congressional records, and court rulings, in English, Spanish, and Portuguese. It 

also draws on interviews conducted with key government and non-government sources with 

specific insight into different issues relevant to the relationship between the ICC and 

Colombia. Given the diverse range of issues interrogated, the questions asked during the 

interviews were individually tailored to each interviewee in order to glean information that 

would not otherwise be available through open access sources. All translations have been 

performed by the author, unless otherwise specified.  

 

Given the sensitive nature of the subject material, and concerns about ensuring that 

individuals were not adversely affected by their participation in the study, interviewees were 



7 
 

given four options for how their responses would be used in the thesis.1 Interviewees who 

selected the first option are directly cited in the thesis, and details about the date and 

location of the interviews is provided in the reference section. Information from participants 

who selected the second option is attributed to their organisation or department. For 

example, information obtained during an interview with an official for the OTP is referenced 

as OTP and year, with relevant details about the date and location of the interview provided 

in the reference section. Participants who selected the third option are identified by the 

letter C and a number which represents the chronological order of the interviews; i.e. the 

third person interviewed who selected this option is cited as C3. The fourth option allowed 

interviewees the opportunity of complete confidentiality, which provided the sources with 

necessary protection while allowing the gathering of some otherwise unavailable background 

information which is not directly cited in the thesis. In some cases sources who selected the 

first option have been given generic titles (e.g. Human Rights Activist from Buenaventura) 

because of the researcher’s concerns about protecting the identity of these sources who 

were working on the frontline of human rights advocacy and protection.   

 

The central concern of the thesis is to examine the relationship between the ICC and 

institutions of the Colombian state. That is not to suggest that there are no other entities 

independent of the state with the capacity to positively and negatively affect the internal 

human rights situation in Colombia. There are important questions to be asked about the 

extent to which the ICC might influence the behaviour of non-state forces with the capacity 

to commit RS crimes, such as guerrillas or new criminal groups (BACRIM). The OTP’s reports 

on its preliminary examination certainly argue that there is reasonable evidence to suggest 

that guerrilla groups have been involved in the commission of crimes under the RS, and the 

OTP continues to examine if the BACRIM have done so. However, these questions remain 

beyond the scope of this study, which is the influence the Court has had over state practices. 

The thesis will not examine in detail the activities of non-governmental organisations over the 

human rights situation in Colombia. As chapter two discusses, civil society and human rights 

organisations specifically have played an important role in agitating for accountability in past 

transitional justice processes. Certainly, non-governmental organisations have a crucial role 

to play in generating and sustaining demands for accountability. Non-governmental 

organisations may also play an important role in the OTP preliminary examinations, by 

collecting and transmitting to the OTP evidence of crimes under the RS. However, given the 

                                                           
1
 For more details see the participant consent form template in Appendix I 
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specific focus of this thesis on the relationship between the ICC and institutions of the 

Colombian state, an extensive analysis of the relationship between the ICC and the non-

governmental sector is beyond its scope. 

 

Outline of the Thesis 

 The thesis comprises eight substantive chapters and a conclusion. The first chapter of the 

thesis introduces the theoretical explanations and methodology to be used to understand the 

ICC’s potential to affect human rights in a member state without the opening of an official 

investigation. It identifies the process of state socialisation as a useful framework for 

understanding the integration of international norms into domestic contexts. Chapters two 

and three examine literature illuminating the process through which decisions relevant to 

Colombia’s obligations under the RS are taken. The second chapter examines transitional 

justice processes with a specific focus on the Latin American region. The third chapter 

examines literature on the functioning of the complementarity regime and what possibilities 

it provides the Court to influence domestic processes without opening a formal investigation. 

Chapters four to eight provide a detailed examination of the key domestic institutions 

relevant to the Colombian case and discuss the extent of the ICC’s impact on accountability 

processes. The fourth chapter introduces the Colombian case, examining in detail the nation’s 

recent history of violence and its decision to ratify the RS. Given the importance of domestic 

institutions to the development of accountability processes, the remaining chapters examine 

the effect of the ICC regime on the contribution of Colombia’s executive, legislature, judiciary 

and armed forces in combatting human rights abuses.  

 

The conclusion draws on the empirical chapters to determine the degree of normative 

integration of the ICC’s principle of individual criminal accountability for serious violations of 

human rights. In accordance with the spiral model (Risse and Sikkink, 1999), Colombia’s 

ratification of the RS is best understood as a tactical concession, in response to national and 

international concern about the country’s poor human rights record. The RS is identified as 

an important normative framework in debates about the appropriate levels of individual 

criminal accountability in transitional justice processes. However, it is also demonstrated that 

the integration of the norm of individual criminal accountability has been inhibited by 

counter-normative discourses and institutional factors. The findings therefore suggest that 

the norm is yet to reach prescriptive status in all of the key Colombian institutions examined 

in the thesis.  
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Chapter One 

Assessing the Impact of the ICC 

 

The literature on positive complementarity suggests that the International Criminal Court 

(ICC) may be able to effect change at the national level without opening an official 

investigation. The Office of the Prosecutor of the ICC has suggested that its preliminary 

examinations can be used to encourage states to take action to improve accountability. This 

chapter explores how we might understand the ICC’s potential to influence states. The first 

section of the chapter reviews theoretical approaches in international relations and argues 

that constructivism provides the most useful framework for understanding the dynamics of 

the relationship between the ICC and individual states. The second section considers how 

norms develop in the international system and their influence over state behaviour. The third 

section identifies state socialisation as a useful framework in understanding the potential of 

the ICC to change a state’s behaviour. The section also examines the spiral model as a useful 

tool in assessing the different stages of domestic integration of a norm. 

 

Making Policy Choices: Theories About States and Human Rights Norms 

As part of the process of seeking to understand what influences the decisions of political 

actors in the international system, political scientists have developed different theoretical 

approaches. These approaches provide different vantage points for investigating how the 

relationships of international relations are structured. For the purpose of this project, the 

adopted theoretical approach will need to provide a lens for understanding the international 

context which led to the development of the ICC, and a framework for understanding how 

the Court relates to individual states. This section reviews three key theoretical approaches in 

order to determine which is the most useful for the purposes of investigating the relationship 

between the ICC and Colombia.  

 

One approach called realism, otherwise known as power politics, is a state-centric theory 

based on the assumption of actor rationality (Donnelly, 2009: 31-2). Due to their focus on 

states as the primary actors of international relations, realists have not traditionally paid 
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much attention to international institutions. From the perspective of realism, the lack of 

attention to international institutions has been justified on the basis that they are argued to 

regulate areas of lesser importance and merely reflect state power and interests with no 

independent standing (Stein, 2008: 206). Realists do acknowledge that ‘moral values’, like any 

other value, should be factored in to any reasonable and logical political calculus (Donnelly, 

2009: 51). Traditional and structural realists go so far as to acknowledge that institutions are 

important because they provide the basic understandings and cement the agreements 

necessary to govern the interactions between states (Schweller and Priess, 1997: 10). 

Compliance with normative standards will be determined by the benefits that those engaging 

in the policy choices can expect to receive. Several scholars have argued that states use 

apparent normative compliance to reduce international pressure or access some sort of 

material gain. Some realists believe that state socialisation into norm consistent behaviour 

exists and is undertaken in the international community, but that it is implemented through 

the manipulation of material incentives (Schweller and Priess, 1997: 17, Payne, 2001: 41).  

 

According to this conception of the influence of norms, actors are willing to comply only 

when it is in their material interest to do so. Compliance, therefore, is not a reflection of a 

newly internalised ideal (Payne, 2001: 41), but rather a cost-benefit analysis which would be 

subject to change if the material incentive for compliance was withdrawn. States may 

therefore join international human rights treaties because standards are so lax that they can 

get away with extensive violations of the norms, while still enjoying all the benefits that 

membership entails (Hafner-Burton and Tsutsui, 2007: 414). Alternatively, states may decide 

that the situation allows them to adhere to the norm, to act ‘morally,’ despite the anarchic 

nature of international society (Donnelly, 2009: 51). Donnelly argues that states only 

relinquish what they regard as their sovereign authority in order to reap significant benefits 

unattainable through alternative courses of action or as a way of avoiding a major burden 

(Donnelly, 1986: 616). This renders strong international systems of human rights protection 

improbable, as states will not consider the kind of delegation involved a sufficiently low-cost 

method for attaining otherwise unattainable national benefits (Donnelly, 1986: 616). 

According to a realist approach, it would be possible for a state to be socialised into a specific 

behavioural pattern if there were sufficient material incentives. The idea of the ICC acting as a 

socialising agent is explored in a subsequent section of this chapter, which includes an 

assessment of how realist calculations may form part of this socialisation process.  
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The English School constructs international relations as being based on the foundations of the 

international system, inter-state society, and world society, which its advocates argue allows 

it to avoid the false dichotomies of power versus norms present in other theories (Dunne, 

2008: 271).  Dunne (2008: 278) asserts that ‘human rights are at the centre of the classical 

English School’s conception of world society.’ Norms surrounding human rights protection, 

and the institutions put in place to guarantee their protection, are said to form part of what is 

referred to as world society. According to Ralph (2007: 99), the activities of international 

criminal tribunals which have identified specific crimes and punished perpetrators, have 

‘contributed to the social construction of a cosmopolitan consciousness.’ It is this 

cosmopolitan consciousness which is said to form the basis for world society, which involves 

the relationship between individuals internationally, without the medium of states. Wilson 

(2008: 185) asserts that what the English School attempts to ‘arrive at is not technical 

knowledge, but an appreciation of the nature and character of international law, what we can 

reasonably expect of it, and how it relates to the wider scheme of international relations.’ 

While the English School has useful observations to make about the relationship between law 

and international society, it has been much less concerned in tracking the relationship 

between international law and individual states. That is because the approach tends to focus 

on international and world society as a whole, rather than discreet relationships between 

individual states and international law. This focus makes the approach poorly suited for the 

tasking of examining the relationship between the ICC and individual states.   

 

The ability of the English School to provide a theoretical framework for assessing the 

development of human rights norms is also limited by some of the underlying assumptions 

about the School’s concept of international relations. One of the founding thinkers of the 

School, Hedley Bull, seriously questioned the ability of human rights norms to affect 

international relations. Bull (1977: 83) argued that: 

The basic compact of coexistence between states, expressed in the exchange of 

recognition of sovereign jurisdiction, implies a conspiracy of silence entered into by 

governments about the rights and duties of their respective citizens.  

Accordingly, the English School tends to prioritise the study of order over the study of justice, 

as the former is considered the more objective concept, and the latter an ideal (Bellamy, 

2004: 247-248). Despite the English School’s acknowledgment of world society as distinct 

from an international society of states, the School tends to focus on issues as they relate to 

the power dynamics between states. As Bellamy (2004: 285) argues, the English School 
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conception of international relations tends to function effectively only when two principal 

conditions are met: the central protagonists are states, and the puzzle is about order versus 

justice. The focus of the English School on states as the protagonists in debates about justice 

therefore makes it ill-suited for the study of the relationship between a non-state 

international institution such as the ICC and a state actor, particularly when we consider 

Bull’s argument that states will conspire to protect their sovereignty at the expense of 

individual rights.  

 

The final approach to be examined, constructivism, argues that ‘normative belief and 

normative argumentation are important in international relations’ (Kydd, 2008: 437). 

Constructivism does not reject the idea that state behaviour is determined by the pursuit of 

interests, but is concerned with identifying the source of these interests and how states seek 

to act in accordance with them (Hurd, 2008: 310). In international relations, the terms ‘norm’ 

and ‘idea’ are frequently used interchangeably. An idea can be said to have become a norm 

when it has been accepted by a broad range of actors (Khagram et al., 2002: 14). Norms are 

prescriptive standards of behaviour for members of a given group which regulate how 

interactions take place within that group (Björkdahl, 2002, Risse, 1999: 529). When actors 

comply with normative standards it is said that they are complying with a logic of 

appropriateness.  This means that ‘the pursuit of purpose is associated with identities more 

than with interests, and with the selection of rules more than with individual rational 

expectations’ (March and Olsen, 1998: 951). Norms may take many different forms and levels 

of specificity. They may be codified, or given in some other authoritative formulation, or they 

may simply be informal, implied, or background norms (Chayes and Chayes, 1995: 113). For a 

norm to be considered properly established, individual actors must feel that they have an 

obligation to comply with it (Raymond, 1997: 217). Given that norms reflect shared ideas 

about appropriate conduct in a given group, they are by nature public, which gives them an 

inter-subjective quality (Finnemore, 1996a: 22). Another term frequently used in the 

literature to refer to these kinds of phenomena is an ‘institution’ (Schweller and Priess, 1997: 

2, Finnemore, 1996b, March and Olsen, 1998). March and Olsen (1998: 948) describe an 

‘institution’ as a ‘relatively stable collection of practices and rules defining appropriate 

behaviour for specific groups of actors in specific situations’. Both terms are used in the 

course of this thesis, though the term ‘norm’ is preferred, to avoid confusion between what is 

considered appropriate behaviour and the specific institutions that may be created to 

enforce compliance with norms. Norms and their development provide a valuable framework 

for the examination of the relationship between the ICC and individual states such as 
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Colombia. Examining how certain types of behaviour can change from acceptable to 

unacceptable based on normative dissemination is essential in assessing the success of the 

ICC, which seeks to change the culture of impunity which has traditionally existed for serious 

violations of human rights. The following discussion examines how norms can change, and 

subsequent sections explore the ICC’s place in the normative change towards accountability 

for perpetrators of human rights violations and how the ICC might further the dissemination 

of this norm. 

 

A key difficulty for researchers examining norms in international politics is determining when 

a given idea or belief can be said to have reached normative status. Should we consider a 

norm to be established when it is never violated? Or should researchers be more concerned 

with discourse and justifications than with actions? Various positions have been adopted by 

researchers in the field of normative research about which ideas have normative status. 

Crawford (2002: 40) argues that a norm is something that describes the dominant practice or 

behaviour. She makes the distinction between a norm and a normative belief, the latter being 

the idea on which the norm is based, which is frequently used to justify its existence, but 

which might not necessarily reflect a behavioural pattern (Crawford, 2002: 41). Alternatively 

Lutz and Sikkink (2001: 4) focus on changes in normative beliefs, which they argue are 

essential to examine in order to identify if normative change can affect behavioural change. 

Some scholars argue that normative discourse and the ways in which norms and norm 

violations are discussed are more important than the actions of individual actors (Björkdahl, 

2002: 13). The acceptance of a norm does not necessarily result in compliance, but the fact 

that states feel obliged to justify their noncompliance demonstrates the importance of the 

norm in defining acceptable conduct (Finnemore, 1996a: 23). Chayes and Chayes (1995: 113) 

argue that norms are not predictive, because they are ‘prescriptions for action in situations of 

choice’. Actors always have a choice to follow the norms or not, which means that non-

compliance is not indicative of the absence of a given norm (Chayes and Chayes, 1995: 113-

4).  

 

There are various perspectives in political science regarding the importance of norms in 

influencing the decision making process of political actors. It is broadly agreed that norms 

matter. However, just how much they matter and what impact they have on the agent’s 

behaviour remain the subject of contestation (Checkel, 1997: 473). Constructivist researchers 

look to norms as an essential element in the structure of international relations. Checkel 
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(1998: 325) argues that there are two key assumptions that form the basis of the 

constructivist approach to international relations. First, states undertake actions in a material 

and social context. Second, this context is capable of constituting interests, because it informs 

agents’ understandings about what those interests might be (Checkel, 1998: 325-6). 

Constructivism argues that norms are influential because of the framework they provide for 

what constitutes legitimate action. Accordingly, it is not possible to understand a state’s 

conception of its own interest without understanding the norms and ideas behind it 

(Björkdahl, 2002: 20). Searle (1995: 27-8) makes a key distinction between regulatory and 

constitutive rules. A regulatory rule constrains conduct that exists prior to the establishment 

of the rule. Constitutive rules construct the logical framework within which a certain action is 

given meaning. The idea of constitutive rules is a central concept for constructivism. The 

function of the current international system is made possible through constitutive rules 

developed over centuries. The emergence of the modern state system was conceivable only 

when actors in the system agreed to recognise each other’s mutual sovereignty (Ruggie, 

1998: 872). Constructivism acknowledges that the constitutive rules of the system are subject 

to change, thus providing one of the only avenues for understanding systemic change in the 

study of international politics (Ruggie, 1998: 876).The following section explores how the 

norm of individual criminal accountability, which is embodied in the RS, came to be 

sufficiently accepted by states to warrant the creation of the world’s first permanent 

international criminal tribunal. 

 

The ICC and the Normative Development of Human Rights Protection 

The ICC represents a strong commitment by a large number of the states – at the time of 

writing 122 – to combat a long running culture of impunity that has existed in cases of human 

rights violations. The very fact that there is a culture of impunity to combat suggests that 

prosecuting human rights has not always been considered important by the international 

community. To explain why normative standards have changed and how existing norms are 

replaced with new ones, constructivists have sought to identify processes through which the 

constitutive rules of international society evolve. Constructivist theories recognise that norms 

are not static, so determining how and why normative change occurs is a key concern for the 

field. Normative change is viewed as a natural element of constructivism.  Scholars argue that 

norms are an important element of political change because politics is about trying to 

reconcile competing normative demands about the appropriate way to structure society 

(Finnemore, 1996a: 135). Constructivists posit that in order to comprehend changes in the 
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normative fabric of international society, we must comprehend the shared understandings 

that form the basis of that society (Finnemore, 1996a: 149). 

 

Finnemore and Sikkink (1998) developed the norm life cycle theory which has been applied to 

normative development in many different areas, including the responsibility to protect 

(Badescu and Weiss, 2010), gender equality policies (Krook and True, 2012), and the 

international ban on commercial whaling (Bailey, 2008). The theory seeks to explain how and 

why normative change occurs in international society. Finnemore and Sikkink divide the norm 

lifecycle into three stages: emergence, cascade and internalization. The theory first explains 

how new norms come to be debated in the international community. Finnemore and Sikkink 

(1998: 986) identify two key elements in the successful creation of new norms: norm 

entrepreneurs and organisational platforms. Norm entrepreneurs are essential to the process 

of normative change because they seek to publicise an issue and precipitate a change by 

framing the issue in a way that will provide them with the traction they need to generate 

support amongst important groups (Payne, 2001: 39). Framing involves the reconstruction of 

the issue in a way that promotes the norm entrepreneur’s stance through the emphasis (or 

neglect) of certain aspects of the issue (Crawford, 2002: 20). The second essential element 

according to the norm lifecycle theory is an organisational medium. The medium can take 

different forms, and include everything from single issue non-governmental organisations 

(created specifically for the promotion of the norm in question) to international organisations 

(Finnemore and Sikkink, 1998: 899). According to the theory, entrepreneurs seek to use the 

expertise and harness the information produced by these organisations to convince other 

actors that change is need. This is achieved through a process of communicative action 

through which both sides of the debate seek to associate their stance with normative claims 

that already have a broad based acceptance in the relevant community. This is referred to in 

the literature as ‘issue-relevance’, ‘grafting’ or ‘nesting’ (Reus-Smit, 2001: 526-7). The 

establishment of new norms is dependent upon the ability of norm entrepreneurs to 

successfully argue that the status quo does not reflect the values and identity that individual 

states and international society profess to support. Evidence for the emergence of a new 

norm on the international stage can be found through examining international declarations 

or programmes of action from international conferences (Khagram et al., 2002: 15). 

 

The second phase of normative development, according to Finnemore and Sikkink, is the 

norm cascade. This occurs after the norm has collected a critical number of adherents, 
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reaching what is termed the tipping point (Finnemore and Sikkink, 1998: 901). Different 

norms require different numbers and indeed a different range of states to attain their 

individual tipping point. Some states are more influential than others in the process of 

promoting normative change in international society (Khagram et al., 2002: 15). Finnemore 

and Sikkink (1998: 901) suggest that a new norm will need to attract the support of at least 

one-third of states before it can be considered to have reached a critical mass. Some states 

are considered critical states because of their international standing or because of their 

involvement in the issue which the norm entrepreneurs are seeking to highlight (Finnemore 

and Sikkink, 1998: 901). Once a critical mass of adherents has been collected, the norm may 

begin its cascade. During a norm cascade, domestic pressure for normative change is no 

longer considered essential as the process seems to develop a logic of its own as a contagion 

effect occurs. States concerned about their standing in the international community are 

socialised through international pressure to adopt the norm (Entwisle, 2005: 376). At this 

stage the norm is considered to be important by a significant number of states in the 

international system, meaning that it becomes part of the framework within which the 

legitimacy of actors’ actions is assessed. It is possible to observe the norm cascade through 

the actions of members of the international community: this manifests itself through 

widespread and rapid adherence to key international treaties, policy guidelines or 

organisations (Khagram et al., 2002: 15). The idea of a normative cascade has been applied to 

several different areas including norms on landmines (Finnemore and Sikkink, 1998), 

accountability for human rights abuses (Lutz and Sikkink, 2001) and the treatment of 

internally displaced people (Entwisle, 2005). 

 

Finally, if the norm becomes generally accepted it may reach the stage of internalisation. This 

means that the norm attains a ‘taken-for-granted’ status which means that actors rarely 

reflect on whether or not they should comply with the norm (Finnemore and Sikkink, 1998: 

904). The idea becomes so widely accepted that there no longer seems to be an alternative 

conception possible. These norms are often hard to discern as they shape behaviour and 

frame action without being immediately obvious, because they are considered 

uncontroversial. Scholars have pointed to international norms such as sovereignty (Ruggie, 

1998: 870), and the nation state as a form of political organisation (Finnemore and Sikkink, 

1998: 913) as examples of norms which have been fully internalised into international 

society.  
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An interesting area in the development of normative standards which is not explicitly 

addressed by the norm cycle theory is the use of legal norms, a trend which is referred to, 

somewhat confusingly, as ‘legalisation’ (Goldstein et al., 2000). In this context, legalisation is 

meant to mean the use of legal mechanisms for enforcement, rather than the act of making 

something which was previously illegal legal. It is the process of imposing international legal 

constraints on governments (Goldstein et al., 2000: 386). Of course, at the international level, 

norms and laws are intimately linked. Finnemore (1996a: 139) argues that ‘at the 

international level norms are the law.’  This is supported by the fact that when international 

courts or institutions seek to justify a ruling on the basis of opinio juris, they are referring to a 

shared belief that a given customary principle has legal status (Finnemore, 1996a: 140). 

Abbott et al describe legalisation as having three distinct characteristics which vary largely 

among international agreements: obligation, precision and delegation. An obligation can be 

identified when a state becomes legally bound to comply with a norm as their behaviour is 

subject to international law, and frequently domestic law as well (W. Abbott et al., 2000: 

401). Precision refers to the content of the rule; when the rule is precise it will 

unambiguously define acceptable conduct. Finally, delegation refers to the use of arbitration 

and external application of the rules. Delegation has occurred when third parties have the 

authority to ‘implement, interpret, and apply the rules; to resolves disputes; and (possibly) to 

make further rules’ (W. Abbott et al., 2000: 401). 

 

The ICC is based on the normative foundation that those who commit serious violations of 

human rights should be held criminally responsible. It forms part of what Sikkink (2011: 18-

19) has termed the justice cascade which involves the movement for accountability for 

serious human rights violations. While the norm life cycle theory has been applied to 

normative developments in many different areas, it can be criticised for a lack of focus on 

how what constitutes a norm may be altered through its life cycle.  As Krook and True (2012: 

106) argue, ‘the life cycles of international norms do not resemble linear models of normative 

emergence and diffusion; rather, these trajectories are fraught with contestation and 

reversals as state and non-state actors compete to identify, define and implement these 

norms.’ Therefore, while the establishment of the  ICC represents a moment of 

international consensus about the importance of accountability for serious violations of 

human rights, it should not be taken for granted that the norm as embodied in the RS will 

remain undebated. For this reason it is imperative to study how the Court interacts with 

individual states in the pursuit of individual criminal accountability.  
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The ICC as a Socialising Agent  

According to Abbott et al’s characteristics the ICC represents a high level of legalisation. The 

RS is legally binding, is precise in its definitions of states’ obligations, and created a third party 

(the ICC) which is responsible for enforcing it. This makes the ICC in many ways the 

institutional manifestation of norms surrounding accountability for and prevention of human 

rights violations. In this context, accountability is equivalent to individual criminal 

responsibility. Perpetrators are held criminally responsible based either on their direct 

involvement in specific human rights abuses or their responsibility in a command structure in 

planning or failing to prevent such acts. It is argued that the prosecution of these kind of 

crimes will have a deterrent effect on would be perpetrators. The goal of prevention has 

been expressed in several international agreements and is one of the stated goals of the ICC.  

 

One way to understand the ICC’s role in the promotion of human rights worldwide is to 

regard the Court as a socialising agent. The concept of state socialisation is explained in more 

detail in the following section. A socialising agent is a discrete actor that works to modify the 

behaviour of other actors in the system. Behavioural modification is achieved through a raft 

of different measures, including establishment and clarifications of the normative standards; 

education, co-operation and capacity building; and punitive sanctions. In the case of the 

Court, its system of complementarity – to be discussed in detail in chapter three—means that 

it is capable of enacting all of these approaches in order to assist or encourage a state to fulfil 

its obligations under the Statute.  Similar to domestic penal codes, the RS reflects an effort to 

achieve general deterrence through the legal codification of social norms. Punishment, 

therefore, is part of an attempt to move the norm of ending impunity from the cascade point 

of the model to internalisation. This is achieved through the internalisation and 

reinforcement of social mores in order to avoid the threat of punishment (Akhavan, 2009). 

With sufficient normative development, individuals will tend to no longer consider the 

possibility of undertaking the proscribed conduct, even when the risk of detection is low 

(Andenaes, 1966: 951). The actions and impact of the ICC are not as direct as that of domestic 

penal codes, as the Court aims to modify behaviour in the domestic sphere before it will 

resort to implementing its own punitive sanctions. It is for this reason that the role of the 

Court in building domestic capacity and educating actors about their obligations under the 

statute becomes a central tool for ending impunity and preventing the recurrence of 

egregious violations of human rights. 



19 
 

 

It is highly problematic to attempt to conceptualise the ICC as a distinct and separate 

influence from the international norms on accountability for and prevention of human rights 

violations on the behaviour of individual state. This is because the two are not separate. The 

ICC is the institution created as the result of an explicit normative consensus among a given 

society of states – the states party to the RS – which has provided a framework for individual 

criminal responsibility based on norms which were already in existence.  Hence, when 

seeking to establish if the ICC has had an impact in a given state party, it is appropriate to 

examine whether there have been shifts in policies and outcomes relating to accountability 

and prevention. Changes in policy involving measures which sought greater accountability or 

aimed to prevent future abuse in member states since the creation of the Court would 

therefore be suitable areas to investigate, to determine if the ICC has managed to affect 

standards of individual criminal accountability and prevent human rights violations.  

 

Understanding how and why international norms influence actors in a domestic context is an 

important question for those seeking to determine the impact of a given norm. Some have 

argued that the focus of scholarship in demonstrating that norms are important has meant 

that little attention has been paid to which norms matter, when they matter and how 

influential they are relevant to other factors (Legro, 1997: 31). Legro (1997: 34) argues that a 

norm’s impact is proportional to the strength of the norm, claiming that the strength of a 

norm can be gauged by its specificity, durability, and concordance. That is to say, clarity 

about what the norm entails, the durability of the belief that this norm represents 

appropriate conduct, and the breadth of its endorsement internationally will determine how 

much a given norm determines behaviour. Cortell and Davis (2000) argue that determinations 

need to be made about a norm’s domestic strength before the salience of the norm in that 

political context can be fully understood. According to their concept of salience, it can be 

measured by how strongly actors feel obliged to respect the norm as well as the way in which 

they go about justifying deviance from normative behaviour (Cortell and Davis Jr, 2000: 69). 

They argue that to truly gauge a norm’s salience it is necessary to chart changes in national 

discourse, the state’s institutions, and the policy of the state (Cortell and Davis Jr, 2000: 70). 

Ultimately, understanding how norms are integrated into individual state practices is an 

essential part of the puzzle in determining the extent to which norms influence state policies 

and the behaviour of individual actors. 
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 A central concern of those scholars interested in the impact of norms on state behaviour has 

been determining how particular states come to align themselves with international 

standards. Those interested in the study of norms argue that this occurs through a process 

described as ‘state socialisation’ (Flockhart, 2006, Alderson, 2001, Checkel, 2005). State 

socialisation assumes that states, like individuals in a given community, will internalise the 

patterns of behaviour that define the group that they belong to (Alderson, 2001: 416, 

Sandholtz, 2008: 104). Alderson defines socialisation as the ‘process by which states 

internalise norms originating elsewhere in the international system’ (Alderson, 2001: 417). 

The extent to which state socialisation is possible depends on the characteristics of the 

particular state. In order for a state to be affected by socialising processes it must value 

attaining membership of the group of states which value the normative standard in question 

(Keck and Sikkink, 1998: 29). It is not possible to socialise states to follow particular 

normative standards if those states do not wish to gain entry or retain membership of a 

particular social group (Flockhart, 2006: 97). While state socialisation may lead to compliance 

with a given norm, the two are not one and the same. A state can be said to have been 

socialised with regard to a given normative standard when that norm has been internalised, 

but the emphasis is on normative internalisation rather than compliance (Alderson, 2001: 

427). Scholars have identified several means through which socialisation may take place, such 

as persuasion, coercion and acculturation (Goodman and Jinks, 2004). 

 

There is debate as to how exactly states are or might be socialised into new patterns of 

behaviour as a result of norms present in the international system. Keck and Sikkink (1998: 

12), in an examination of the impact of NGOs on state policy, identify the ‘boomerang 

pattern’ as the process through which states are persuaded to change non-compliant 

behaviour. The boomerang pattern describes how domestic groups seek to change their 

government’s policy by recruiting supporters of their position from other nations. Normally in 

cases of state repression domestic groups do not have the ability to influence national 

politics. Therefore opposition groups may seek out international connections in order to gain 

support for their objectives and improve their situation (Keck and Sikkink, 1998: 12).  

According to their model, when individuals or groups in a country experiencing repression 

and human rights violations are unable to get their government to respond to their demands 

for respect of their human rights, then these groups turn to external actors to assist them in 

generating normative change in the country. These external actors are involved in 
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transnational advocacy networks which are distinguishable by the key role that principles or 

ideas play in their formation (Keck and Sikkink, 1998: 1). Transnational advocacy networks 

rely on information to further their political objectives. These networks seek to deploy 

information strategically in a way that creates new issues and categories and permits them to 

engage powerful actors in debates about the legitimacy of their actions or policies (Keck and 

Sikkink, 1998: 2). 

 

The information possessed by the transnational advocacy networks may be used in order to 

pressure the target state to change its behaviour. States may be offered incentives to change 

their behaviour, either in the form of punishment or rewards. This process involves the use of 

material incentives to reduce the gap between normative standards and government 

practices (Payne, 2001: 41). The practice by states or international institutions of increasing 

the cost of non-compliance or augmenting the benefits of compliance represents a process of 

coercion (Goodman and Jinks, 2004: 634). This approach assumes that states may be 

socialised through material incentives which teach them restraint on the basis of 

instrumental calculations (Alderson, 2001: 430). Scholars also argue that states may be 

persuaded to change their behaviour through a process of normative argument. Persuasion 

occurs when a given actor is convinced by the validity of a particular norm, and as a result, 

has a change of heart (Goodman and Jinks, 2004: 635). This often involves a process of 

shaming, through which norm-violating states are denounced as pariahs. Shaming is effective 

if the state in question can be convinced that its behaviour not consistent with the identity of 

the group whose membership it aspires to (Risse and Sikkink, 1999: 15). The final mechanism 

of behavioural change identified by Goodman and Jinks (2004: 638) is acculturation, which 

operates through the pressure to act in a manner consistent with one’s peers, imposed from 

the outside or endogenously. It works not only by changing the target actor’s preferences or 

shaping their identity, but also by changing the actor’s social environment (Goodman and 

Jinks, 2004: 638). In the same way that a person may become acclimatised to their physical 

surroundings, an actor may become acculturated to their social surroundings driven by 

cognitive and social pressures (Goodman and Jinks, 2004: 639-40). There are thus several 

distinct processes through which states might be socialised in a way that encourages them to 

comply with particular norms of the international system. 

 

Efforts have been made to identify how these socialisation processes might work in a given 

domestic context and to understand the types of conditions which will be conducive for 
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normative change. Using the example of human rights norms, Risse and Sikkink (1999, also 

see Risse, 1999) develop what they term the spiral model which details the various phases 

that a state goes through on the path from norm violator to norm conformer. The process of 

internalisation of human rights norms according to the spiral model adopts the pattern of 

repression, denial, tactical concessions, prescriptive status, and internalisation. One of the 

strengths of this model is its focus on how international norms are incorporated at the 

national level (Dunne, 2008: 282).  

 

The first stage of the process involves the use of force by the ruling elite. The use of 

repression creates a situation in which the regime is in violation of normative standards. 

According to the spiral model this may lead to the activation of a transnational advocacy 

network. Domestic activists must seek international assistance in pressuring the government 

to change its behaviour, because the domestic opposition is either too weak or too oppressed 

to challenge the regime in the domestic political context (Risse, 1999: 538). A necessary 

condition for the progression to the second stage of the model is that domestic groups 

manage to get information out of the country so that a transnational network can begin to 

form (Fleay, 2006: 45). Risse and Sikkink (1999: 22) highlight that this phase of the model may 

go on for some time, with many repressive governments not ever becoming the subject of a 

transnational advocacy campaign. Additionally, the level of repression is a determining factor 

in the potential for a transnational advocacy network to become involved in pressuring the 

state to respect human rights norms, as state repression may be so severe that it is nearly 

impossible for the domestic network to get information out of the country. The information 

that these organisations have is essential in facilitating the transition to the next stage of the 

spiral model. 

 

After the transnational advocacy network acquires sufficient information to document a 

pattern of repressive behaviour, it can begin lobbying international organisations and states 

to put pressure on the oppressive state to change its behaviour. Members of the 

transnational advocacy network will attempt to mobilise international support by appealing 

to liberal states and the general populace in a way that reminds them that the protection of 

human rights is a key part of their identity (Risse and Sikkink, 1999: 22). In this way a 

transitional advocacy network may be successful in generating support from powerful states 

and/or international organisations which will then begin to pressure the state in question to 

bring its behaviour into line with normative standards (Keck and Sikkink, 1998: 12). These 
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sanctions imposed because of the target state’s behaviour will often result in the state 

engaging in a process of denial. This means that the state will contend that the attempted 

intervention in its internal affairs is not legitimate. In doing so the state rejects the legitimacy 

of international human rights norms and opposes the idea that its treatment of its citizens is 

a legitimate area of international jurisdiction (Risse and Sikkink, 1999: 23). In terms of the 

spiral model, the denial phase is important because by making the effort to refute the 

accusations levelled against it, the target state is acknowledging that its reputation has been 

affected and it needs to rehabilitate its international image.  

 

The next stage in the socialisation process according to the spiral model is tactical 

concessions. Making the transition to this phase is the most challenging step in the 

socialisation process (Fleay, 2006: 46). It is challenging because it requires not only that there 

is ongoing pressure on the target state to change its behaviour, but also that the pressure is 

intense enough for the target state to want to act to mollify the criticism. The tactical 

concession period normally involves the use of symbolic gestures such as the release of 

prisoners or a greater tolerance of domestic protest activities (Risse and Sikkink, 1999: 25). 

This may also involve the ratification of a particular human rights treaty which the 

government believes that it can accede to with relatively little risk of enforcement (Hafner-

Burton and Tsutsui, 2007). States may choose to make symbolic changes in order to give 

them more room to manoeuvre, to boost their international standing or simply to attain 

benefits like foreign aid (Risse, 1999: 542). This leaves the state open to what Hafner-Burton 

and Kiyoteru (2005: 1401) term the ‘paradox of empty promises.’ They argue that the 

acceptance of the normative standards of international human rights by the target state 

provides significant leverage which non-governmental organisations can use to pressure the 

wayward state to bring its behaviour into line. Risse and Sikkink (1999: 25) argue that this 

phase is important in the spiral model process, because if advocacy groups are successful in 

forcing the state into tactical concessions, this will refocus attention on the domestic arena 

and strengthen and legitimise local human rights activists. 

 

The next stage of the model is termed prescriptive status. Once the norm has reached 

prescriptive status in a particular country, the legitimacy of that norm is no longer contested, 

though behavioural patterns may not yet have changed to reflect the normative standard 

(Risse and Sikkink, 1999: 29). Indicators of a norm reaching prescriptive status in a particular 

country might be its codification in the nation’s constitution or domestic legal system, or 
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apologies and compensation being given to victims (Fleay, 2006: 46-7). In order for 

compliance with the norm to become consistent, the norm must be internalised. The 

proponents of the spiral model have posited that it is necessary for the state to become 

accustomed to the norm before there is any improvement in human rights standards. For this 

reason, it is envisaged in the spiral model that states will pass through the prescriptive status 

phase before the norm can be expected to generate any long lasting improvement in the 

human rights situation (Risse and Ropp, 1999: 247). Once the norm has been adequately 

institutionalised and internalised, we can expect to encounter rule consistent behaviour in 

the state in question. 

 

Conclusion 

The ICC is an embodiment of the norm of individual criminal accountability for serious 

violations of human rights. However, more than a decade after its establishment, there is 

relatively little research into how it is functioning and its capacity to have an impact on 

individual states without opening an official investigation. This thesis seeks to address this 

gap in the literature by examining its relationship with Colombia, the Court’s longest ongoing 

public preliminary examination. This chapter has identified constructivism as providing the 

most useful theoretical approach for understanding the relationship between the ICC and 

Colombia. According to norm life cycle theory the ICC forms part of the justice cascade which 

represents a growing normative consensus about the necessity of accountability. The concept 

of state socialisation suggests that it is possible to modify the behaviour of states over time 

so that they comply with normative standards. Drawing on theories about norm life cycles 

and state socialisation explored in this chapter, the remainder of this thesis explores how 

these approaches can help to explain the extent of integration of the norm of individual 

criminal accountability for serious violations of human rights in Colombia. These theories are 

crucial in explaining the dynamics of the relationship between Colombia and the Court as 

they provide a framework for understanding why Colombia would be concerned with being 

seen to violate the standards that the RS embodies. 
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Chapter Two 

Transitional Justice in Latin America: Which Actors 

Determine the Course of Transitional Justice? 

 

This chapter examines transitional justice processes which have occurred in Colombia’s 

geographic region. According to the former Chief Prosecutor of the ICC, Luis Moreno Ocampo 

(2007: 8), the ICC is part of a new system of transitional justice in ongoing conflicts. 

Understanding transitional justice processes and the factors which have influenced whether a 

state is likely to pursue individual criminal responsibility or opt for impunity is a fundamental 

step in answering the central research question of this thesis. This is because studying these 

processes allows us to identify the dynamics of how decisions are made and which actors 

influence these processes in instances where systematic human rights violations have 

occurred. Once this dynamic becomes clearer, it will be possible to develop a framework for 

understanding how the ICC might influence accountability for serious violations of human 

rights in Colombia. The first section of the chapter introduces the transitional justice 

literature and explores how issues of individual criminal responsibility for human rights 

violations have been addressed. The second section discusses the role of external factors, 

including regional institutions and foreign powers, to assess how much influence they have 

exerted over accountability processes. The analysis compares outcomes in terms of individual 

criminal responsibility achieved in Argentina, Brazil, Chile, Peru and Uruguay in an effort to 

identify common factors influencing these transitional justice processes. The final section of 

the chapter reviews how previous instances of transitional justice processes in Latin America 

might inform our understanding of the capacity of the ICC to affect outcomes in individual 

criminal accountability in Colombia. 

 

The Limits of Transitional Justice in Latin American Nations 

The field of transitional justice became a discernible field of study in the mid-1990s, with the 

publication of Kritz’s Transitional Justice: How Emerging Democracies Reckon with Former 

Regimes in 1995 (Arthur, 2009: 329-30). Transitional justice in this period was focused on 

instances of regime change, specifically shifts from military or totalitarian governments to 

democracy (see the case studies in Kritz, 1995). Political transitions have been considered 
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centrally important in the study of how former dictatorships and waring countries have 

sought to deal with past human rights abuses. This is because the nature of the transition 

affects the ability of key actors to effectively achieve their desired outcomes in any reckoning 

with the past. The following section provides a summary of important factors in deciding the 

path that a nation chooses to deal with its past, providing a basis for understanding how 

these decisions can be influenced by different actors. 

 

As far as the power of perpetrators is concerned, transitional justice scholars have often used 

transition type as a proxy measure of the relative power and influence of the group. 

Transitions have been categorised as either occurring following the collapse of a regime’s 

hold on power (transition by collapse) or as a result of negotiations between the ruling 

regime and opposition groups (transition by transaction/pacted transition) (Panizza, 1995: 

172). According to these transition typologies, the potential for accountability is highest when 

the transition takes place as a result of the collapse of the previous regime, as the regime 

therefore has a reduced ability to affect government policy (Mainwaring and Viola, 1984: 196, 

Barahona de Brito et al., 2001: 11). Conversely, if the outgoing regime is in a position to 

negotiate the terms of the transition then the possibility of accountability is greatly reduced 

as opposition groups are forced to accept the terms of the outgoing regime to ensure that 

the transition takes place (Agüero, 1998: 388). In terms of the scope of prosecutions, they are 

more inclusive and representative when high-ranking perpetrators and officials are held to 

account (OHCHR, 2006: 8). The prosecution of predominantly low-level offenders will likely 

lead to the perception that the government is using scapegoats to disguise institutional 

responsibility (OHCHR, 2006: 7).  

 

By determining the nature of the transition, scholars sought to understand the relative 

distribution of power between the repressors and opposition groups at the time of the 

transition, which would determine the extent of accountability. However, as transitional 

justice processes have demonstrated, the power and influence of such groups is far from 

static. Thus, when assessing the power of such groups, it would be instructive to examine the 

sources of their power. In the Latin American nations it is evident that the sources of power 

which allowed perpetrators of human rights abuse to evade justice were their monopoly over 

the use of force and the perceived legitimacy of the institution responsible for the violations. 

This means that the position of the perpetrators can be shifted by changes in their control 

over the use of force (i.e. degree of military independence from civilian control) and how the 
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standards of conduct of the institution correlate with the general public’s expectations about 

appropriate use of force. 

 

The second defining factor in the transition from repressive rule to democracy is the strength 

of demands for accountability made by civil society. Civil society organizations are considered 

important because of their capacity to ensure that human rights issues make it on to the 

political agenda. The precise role of civil society in promoting institutional change at the 

national, and indeed the international level, has been the subject of several academic studies. 

Non-governmental organizations (NGOs) which act primarily on the domestic level are 

fundamental in providing the documentation necessary to track and chart instances of 

human rights violations in the country in which they are based (Backer, 2003: 301). These 

organizations are also important in ensuring that accountability for human rights violations 

appears on the agenda as an important issue for the new regime to deal with (Barahona de 

Brito, 1993: 585-6). However, the activity of human rights NGOs is not limited to the national 

level. National human rights NGOs can form what has been termed ‘transnational advocacy 

networks’ (Keck and Sikkink, 1998, Sikkink, 1993) which enable individual organizations to tap 

into international expertise and influence, which in turn helps them in achieving their goal of 

improving human rights domestically. Risse and Sikkink (1999) argue that human rights NGOs 

engage the ruling elite in a debate about human rights standards which may ultimately lead 

to human rights change (the spiral model). In any case, a strong domestic demand, often 

expressed by NGOs, was thought to be necessary in order to ensure that the new regime did 

not take the easy route of forgetting the past.  

 

Finally, an accessible judiciary is necessarily fundamental in any attempt to achieve individual 

criminal responsibility, as without it the actual trials become impossible. For the judiciary to 

be considered accessible it must meet several criteria. First, the courts must recognise, and 

be allowed to recognise, that human rights abuses have been committed. This requires a 

penal code which recognises the abuses committed as human rights abuses, or at least 

criminal offences. In cases where amnesties have been introduced, the courts must have 

legal recourse to rule amnesty legislation null and lacking legal effect. Second, there must be 

a possibility that the legal system provides recourse to victims of human rights abuses, and is 

not controlled by the interests of the perpetrators. The three cases to be examined where 

human rights violators have been prosecuted in the domestic legal system in Latin America 

demonstrate that it is fundamentally important that the legal framework exist to sanction the 
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crimes in question and ensure those cases are brought before the courts. Evidently, there is 

no possibility of accountability for human rights abuses in a system which does not recognise 

human rights violations as crimes and does not even hear legal arguments in such cases.  

 

International Observers: The Role of International Actors 

One other factor which may prove to be influential in the formation of a country’s approach 

to human rights violations is the influence of international actors. Of course, the central 

research question of this thesis focuses on the influence of a very specific international actor, 

the ICC. Therefore, it is important to identify other actors who might be influential in the 

formation of specific policies regarding human rights in a given country. Aside from the 

pressure from international civil society, which is often linked to domestic human rights 

organisations (HROs), key allies and regional organisations may also be in a position to affect 

the path chosen by a country such as Colombia. The United States has long been an 

important ally of Colombia, and has the potential to influence its human rights practices. 

Within the Latin American region, the Inter-American Human Rights System has often 

assumed a role of arbiter of the correct implementation of human rights standards. This 

means that its rulings might also direct the approach of the government as far as the 

construction of human rights policy goes. Both of these actors are now examined in greater 

detail, with a specific focus on the activities that concern areas associated with human rights 

policy in Colombia. 

 

Foreign Powers and Human Rights Abuses: Encouraging Accountability? 

External nations, including the U.S., were very infrequently influential in the transition or 

transitional justice processes of many Latin America nations. The only exception might be 

Argentina where a defeat at the hands of the United Kingdom’s military meant that the 

military junta lost its only remaining shred of credibility and was forced from power. It would 

be disingenuous to suggest however that the military defeat was part of a deliberate strategy 

by Thatcher’s administration to improve human rights in Argentina. More often than not, the 

most influential foreign power in the region, the U.S., has been implicated in the 

deterioration of human rights protections under military regimes which it endorsed and in 

some cases encouraged. Regional history tells us then that it is wise to be sceptical about the 

role of foreign powers in the promotion of human rights standards. The following section 

examines the nature of the U.S.-Colombian partnership in order to identify possible spheres 

of influence over human rights policy.  



29 
 

 

 American influence in Colombia is undeniable, but whether this influence is used to promote 

reform in the human rights area or simply to further Washington’s geostrategic interests 

remains an important question. In 1998, newly elected Colombian president Andrés Pastrana 

solicited international financial assistance for a development plan which he hoped would 

contribute to ending the country’s internal conflict (Avilés, 2006: 130).  The program, 

commonly referred to as Plan Colombia, defined the priorities of international aid to 

Colombia. During the height of Plan Colombia, the nation became the largest recipient of U.S. 

aid outside of the Middle East (Laurienti, 2007: 73). In regional terms, Colombia received 45 

per cent of U.S. aid to the Andean region from 1980 to 2010 (Meyer and Sullivan, 2012: 17). 

These funds have been primarily directed at military rather than civilian objectives. After 

some initial hiccups with the peace process in Colombia, the U.S. made clear that it would 

continue to support the plan only if certain changes were made. The focus of Plan Colombia 

was shifted towards counter-narcotics operations, with the majority of the funds flowing into 

programs involving equipping and training the military (Avilés, 2006: 130). In the wake of the 

11 September attacks in New York, the Colombian government was able to benefit from the 

White House’s increased focus on terrorism in order to get assistance in its fight with guerrilla 

forces. This was possible because the major irregular armed groups – FARC-EP, ELN and AUC 

– had all been declared terrorist organisations by the State Department (Nieto and Stoller, 

2007: 117). Colombia’s historic problems with drug trafficking and its long running armed 

conflict have meant that while Colombia ‘behaves like a U.S. ally, the nature of the 

relationship is very asymmetrical’ (Londoño, 2011: 243).  

 

The United States’ policy towards ongoing human rights abuses by members of the 

Colombian military and their tacit assistance to paramilitary groups has been dominated by a 

notion of positive engagement. The aid provided by the U.S. is contingent, to a certain extent, 

on Colombia’s ability to receive State Department certification for human rights. Some 

observers claim that the certification process provides a great source of angst for the 

Colombian armed forces, and ensures a continued pressure on them to meet human rights 

standards (Laurienti, 2007: 75). The U.S.’s military assistance to Colombia is coordinated 

through SOUTHCOM, the joint military command for the Americas. According to SOUTHCOM 

(2012), the assistance provided to Colombia includes ‘equipping and training the Colombian 

armed forces, sharing of technical expertise, the facilitation of technology transfers.’ Those 

who believe that U.S. military assistance to Colombia has helped to improve respect for 
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human rights among members of the armed forces point to several programs which have 

sought to cultivate institutional change within the armed forces. Laurienti (2007: 75) 

highlights SOUTHCOM efforts to set up a military penal justice system and military human 

rights school as evidence of the U.S. military’s determination to improve the human rights 

situation in the country. According to Laurienti, the success of this project is evident in the 

fact that U.S. Department of Defence officials frequently describe the Colombian military as 

being the most ‘advanced, serious and committed’ (Laurienti, 2007: 77) to human rights in 

the region. The U.S. relationship with Colombia remains a predominantly military one, which 

is a source of contention with several of the HROs operating in the region. 

 

Many of the HROs working in Colombian argue that Washington’s policy does not adequately 

protect human rights. HROs claim that the continued certification of the Colombian armed 

forces makes a mockery of the human rights standards required to receive American military 

aid. Following the 2010 certification, the Washington Office on Latin America (WOLA, 2010) 

argued that in giving the certification ‘that human rights conditions are met despite abundant 

evidence to the contrary, the U.S. government has once again prioritised the delivery of its 

complete package of military assistance over progress on human rights.’ Human Rights Watch 

declared that the U.S. certification process failed to enforce the human rights conditions 

which are attached to a percentage of U.S. military aid, and criticised the approval of a Free 

Trade Agreement with Colombia despite poor protection for union officials and impunity for 

violence directed against them (HRW, 2012: 234-5). It has also been noted that there has 

been a progressive reduction in the amount of U.S. aid which is subject to the human rights 

certification, demonstrating that the U.S. is not fully utilising its ability to pressure the 

Colombian government on human rights (Ramírez Sierra, 2009: 192). As a result there 

remains a significant disconnect between stated U.S. policy goals and the actual 

implementation of its foreign policy. 

 

While the U.S. has undeniable influence in Colombia, its willingness to make improving the 

human rights situation a primary issue in its relationship with Colombia seems to be quite 

limited. This is not due to the sway that it holds with the Colombia government, but rather its 

varied political objectives in the country and the wider region. The U.S.’s focus on countering 

what it frequently terms ‘narcoterrorism’ (a term used to describe the intricate relationship 

between drugs trafficking and non-government armed forces in the country) means that 

military objectives frequently trump human rights promotion. This means that, while the U.S. 
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has the potential to construct useful human rights programs in specific instances, such as 

those highlighted by Laurienti, it has not been willing to pursue a policy which puts the 

respect of basic human rights before strategic objectives. This means that a positive U.S. 

influence over changes in human rights policy cannot be assumed. In the Colombian case this 

means that the U.S. is capable of influencing policy only when a specific human rights 

program becomes part of its activities in the country. 

 

The Inter-American System: Laying Blame at the Feet of the State 

Colombia is located within a region which has played a highly influential role in the 

development of international human rights norms. Latin American countries’ influence over 

the United Nations Universal Declaration of Human Rights and the UN charter has led some 

to label Latin America the ‘forgotten crucible of the universal human rights idea’ (Glendon, 

2003: 27). The Latin American nations also constructed their own regional system of human 

rights protection. The system stems from the 1948 American Declaration on the Rights and 

Responsibilities of Man, signed in Bogotá, the Colombian capital. The system is enforced by 

two organs, the Inter-American Commission on Human Rights (IAComHR), created in 1959, 

and the Inter-American Court of Human Rights (IACrtHR) created in 1979 (CIDH, 2012b). The 

Inter-American system (IAS), while not as old as its European counterpart, has had to deal 

with more crises and persistent problems in more countries than any other system (Goldman, 

2009: 857). The IAS has made many important decisions which have affected international 

human rights norms worldwide. The key cases and their role in Latin America transitional 

justice processes are reviewed in the section that follows. 

 

While the IAS has undoubtedly produced some important jurisprudence in the realm of 

international human rights law, its impact on individual nations’ transitional justice processes 

is less certain. The IAS has been described as a resting on two pillars: a commission; and a 

regional court which could adjudicate in individual cases (Serrano, 2010: 15). The IAComHR 

was the first institution created to oversee the IAS. The Commission’s mandate is to promote 

the protection of human rights in the region, publish reports on the human rights situation in 

member countries, recommend measures to improve the exercise of human rights, and 

prepare cases and solicit rulings from the Court in alleged instances of violations of the 

Convention. The Commission is empowered to conduct country visits to further investigate 

reports of human rights abuse. However, in situ visits are not possible without the consent of 

the state party in question.  The Court is responsible for ruling on cases brought before it by 
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the Commission or providing an advisory opinion on the application of the Convention in 

cases brought before it by the Commission or by state parties. In the former case, the Court 

determines whether the state has upheld its obligations under the statute to protect and 

promote human rights. In such cases the Court may determine that the state should pay 

compensation to victims but the Court is not competent to rule on issues of individual 

criminal responsibility. The state party must consent to the Court’s jurisdiction when a case is 

brought before it, though this is not necessary when a party is seeking an advisory opinion. 

One of the problems faced by the Court is its inability to ensure that its sentences are put into 

practice. The only supervision of compliance with rulings occurs through the Organisation of 

American States (OAS), the regional body to which the IAS is attached. According to former 

president of the Court, judge Antônio A. Cançado Trindade, the sporadic consideration of the 

extent of compliance with a judgment by the General Assembly of the OAS is insufficient, as 

there is no permanent procedure of international supervision of the compliance process 

(cited in Tanner, 2009: 994). The Court may, under Article 65 of the Convention, refer cases of 

non-compliance to the OAS, but this is infrequent as many of the Court’s members prefer a 

more pragmatic approach (Tanner, 2009: 994-5). The lack of enforcement mechanisms limits 

the impact of the Court’s rulings. Instead, the system must rely on the desire of states not to 

be seen to be violating human rights, using public shaming techniques to change behaviour. 

 

The first major ruling from the Court came in 1988, in the case Velásquez Rodríguez vs. 

Honduras. The case concerned the issue of a practice which came to be known as enforced 

disappearances, which involved the practice of kidnapping, illegal detention, followed 

frequently by torture and murder. What set this practice apart from these crimes is that the 

state in question denied ever having taken the person into custody, denying relatives of the 

victims the potential to find out what has happened to their loved ones. The IACrtHR found 

that the practice of enforced disappearances violated the state’s obligations under the 

Convention. As the Commission had argued, the Court found that Honduras had violated 

Articles 4, 5 and 7 of the Convention. However, the Court went further, arguing that the 

failure to guarantee the enjoyment of the rights outlined in the aforementioned Articles 

meant that the state had violated Article 1.1 of the Convention, by denying the victims the 

ability to enjoy their rights. This meant that the even though it was difficult to prove the 

involvement of state agents in individual disappearances, the state was still responsible for 

the crimes under the Convention because the violation of human rights occurred because of 

an action or failure to uphold their obligation to guarantee the free exercise of human rights 

(CorteIDH, 1988: par 165). The second highly influential decision was Barrrios Altos vs. Peru, 
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on which the Court released a ruling in March of 2001. The Barrios Altos case is important 

because it was the first time that the Court declared a national amnesty law invalid. The 

Barrios Altos case involved the murder of several people by state agents who had escaped 

justice because of an amnesty law passed by the executive. The Court found that this type of 

amnesty was manifestly incompatible with the obligations incumbent upon state parties 

under the Convention, and an affront to the right to truth and the right to justice (CorteIDH, 

2001: 18). Through this jurisprudence the Court has established two important judicial norms 

in the region: state responsibility to protect the rights of individuals; and the inadmissibility of 

amnesties for violations committed by state forces. 

 

The IAS has been quite involved in cases relating to Colombia. The IAComHR has conducted 

several visits to the country, the most recent in December 2012. Colombia has regularly 

appeared in what is colloquially known as the IAComHR’s blacklist in its annual reports, 

because of its poor human rights record. The country has been found by the IACrtHR to have 

violated the American Conventions on Human Rights in all fourteen Colombian cases on 

which the Court has ruled. The majority of these sentences have been handed down since 

2006. This has meant that the IACrtHR has been able to instruct the state that it must pay 

compensation to victims who had been unable to effectively seek reparations in the domestic 

judicial system. However, some argue that the real impact of the IACrtHR’s judgements has 

been limited, because the elements of the judgments that the state has complied with relate 

to publishing the IACrtHR’s sentence and commencing judicial investigations, which in many 

cases are yet to produce convictions (Ramírez Sierra, 2009: 196). This is in part a reflection of 

the IAS’s lack of power to enforce its sentences. While Colombia does not reject outright the 

sentences of the Court, there exists a perception in the nation that the country is losing the 

cases not because of wrong doing, but because of a poor defence strategy. This perception 

was highlighted when the Colombian prosecutor’s office revealed in 2011 that it was 

investigating some claimants in the 2005 Mapiripán ruling for fraudulently claiming to have 

lost family members in the 1997 massacre. Similar sentiments were expressed about the 

2012 Santo Domingo ruling, in which members of the Colombian air force were found to have 

killed civilians in Santo Domingo in December 1998. The official government position had 

been that the civilians had been killed by a car bomb belonging to the FARC-EP (El Tiempo, 

2012a). Colombia’s Constitutional Court, however, has cited the jurisprudence of the IACrtHR 

in many of its decisions, referring to the precedents from the Velasquez Rodriquez and 

Barrios Altos cases (see: García Sayán, 2005: 350-355, 363-364). While the IACrtHR has been 

an important source of jurisprudence and an avenue for victims to seek redress when 
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national options are exhausted, there is a significant delay in a case coming before the Court, 

meaning that most of its rulings relate to events occurring prior to 2000.  

 

The history of transitional justice in Latin America shows that the IAS has had a variable 

impact on the transitional justice policies of states subject to its jurisdiction. As is discussed 

later in this chapter, the IAComHR and the IACrtHR have taken active roles in ruling on the 

human rights practice of many countries which have undergone a transition to democracy. In 

countries like Uruguay and Brazil, the IAS seems to have made little headway in eroding the 

culture of impunity that reigns in those countries. In Argentina, international jurisprudence, 

including that of the IAS, was used to justify the annulment of the amnesty law which had 

protected the junta members from facing prosecution. And, in Peru, the Barrios Altos case, 

which came in the midst of the transition from President Fujimori’s regime, was immediately 

embraced by the executive and the judiciary. It is important to note that in the case of Peru, 

the transitional government was in favour of a decision which would annul the amnesty and 

allow it to prosecute the crimes of the Fujimori regime (Laplante, 2009: 961). This means that 

the IACrtHR’s verdict seems to have acted as a justification for, rather than the impetus for, 

transitional justice policies in favour of accountability in the Peruvian state.  For the IAS to 

have any tangible effect on Latin American transitional justice processes, therefore, its 

decisions must be accepted and adopted by the nation’s judiciary. The experience of the IAS 

shows that the impact of international human rights norms and jurisprudence from the 

IACrtHR is dependent on domestic factors. The following sections explore how transitional 

justice processes have developed at the national level in Brazil, Chile, Uruguay, Argentina and 

Peru. 

 

Brazil 

Brazil passed through a period of military dictatorship which saw the perpetration of a series 

of serious human rights violations. In 1964, the military installed itself in power with a coup 

and remained in power for 26 years. The regime’s repression was characterised by crimes 

such as murder, kidnapping, torture, concealing remains, enforced disappearances, illegal 

detention and rape (Valcareggi, 2011: 100). However, after several years of repression, the 

Brazilian regime began what was known as the process of apertura (opening). Therefore, 

from 1973 to 1985 a limited amount of political activity was permitted and some political 

parties were allowed to operate. The political spectrum was limited to a two party system: 

ARENA, the official party; and MDB, the ‘tolerated’ opposition (Vasconi, 1986: 32).  In 1979, 
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following an extensive campaign by groups which were seeking to secure amnesty for 

political prisoners and allow those who had been forced into exile to return to Brazil, a broad 

amnesty was approved by the administration (Barahona de Brito, 2001: 126).  The amnesty 

law, however, did not apply only to those who had committed acts against the political 

establishment, but also provided amnesties for crimes committed by public forces. The law 

had been approved by the parliament, but some MPs described the process as ‘farcical,’ as all 

the amendments proposed by the opposition party were systematically rejected by ARENA, 

which already had the majority needed to pass the legislation (Fernandes, 2010: 1682). 

Politically, the amnesty law was accepted as a necessary trade-off: in return for allowing 

previously banished politicians to participate in the political process, the military would 

remain unaccountable for past abuses (Barahona de Brito, 2001: 126). Subsequent to the 

promulgation of the amnesty law, the control of the military over politics decreased as 

Brazilians sought greater involvement in their political process. The ‘direitas já!’ (rights now) 

campaign, which reached its peak in 1984, attempted to move the process of selecting the 

president from an electoral college heavily influenced by the military to direct elections 

(Barahona de Brito, 2001: 126). The opposition succeeded in having their candidate elected in 

the 1985 elections, though the significance of this victory was undermined when Tancredo 

Neves died before he could take office. Brazil had made the nominal transition from 

authoritarian rule to democracy, but the influence of the military in political matters was still 

strong. 

  

To date, there has been scant investigation into past crimes in Brazil, and impunity continues 

for the crimes committed during military rule. Indeed Brazil is now the only former 

dictatorship in the Southern Cone to have not made any concrete steps towards examining 

the grave violations of human rights committed in the country (Valcareggi, 2011: 116). 

Brazil’s second president after the transition to democracy, Fernando Henrique Cardoso, 

created a commission which was dedicated towards recognising the disappearance or death 

of political figures. The Commission (CEMDP for its Portuguese acronym) recognised the 

responsibility of the state in the deaths of 136 people who had been disappeared for political 

reasons (Garrido da Silva and Ribas Vieira, 2008: 26). The subsequent president, Luis Inácio 

Lula da Silva, created a commission in 2003 to investigate the whereabouts of the bodies of 

politicians involved in the guerrilla warfare in the Araguaia region. However, the military was 

able to enforce two conditions on the investigation: first, the findings could not be used to 

justify a revision of the amnesty law; and second, the investigation must keep secret the 

identity of any military personnel who acted as sources for the investigation (Garrido da Silva 
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and Ribas Vieira, 2008: 26). It was argued that this was necessary for the security of the state 

and the society. These conditions, however, made it more difficult to uncover the truth about 

the organisation and nature of the violations. Both leaders were also responsible for 

promulgating laws which kept secret, documents from the period of de facto government 

from 1964 to 1985 (Garrido da Silva and Ribas Vieira, 2008: 26, Fernandes, 2010: 1676, 

Valcareggi, 2011: 104). The amnesty law has been challenged in the nation’s Supreme Court, 

but the Court ruled in ADPF 153 in April 2010 that the amnesty was constitutional, and could 

be revoked only by a change in the law by the legislative branches (Fernandes, 2010: 1681, 

Valcareggi, 2011: 111).  This was partially argued to be the case because the 1988 Brazilian 

Constitution incorporated pre-existing legal norms into the Constitution, giving laws such as 

the amnesty law constitutional status (Fernandes, 2010: 1685). In November 2010, Brazil lost 

the Gomes Lund y otros case at the IACrtHR, because it was found to have violated the 

fundamental rights of victims by failing to provide adequate truth and justice for a series of 

cases of enforced disappearances in Araguaia  (Rocha Torres and Diamantino Moura, 2014: 

181). One of the elements of the IACrtHR’s decision was the requirement for the creation of a 

truth commission to investigate the cases. President Dilma Rousseff approved Law 12528 in 

2011 which established the Commisão Nacional Da Verdade (National Truth Commission) to 

investigate the human rights abuse committed between 1946 and 1988. Given stiff 

opposition from the military, the information discovered by the commission will not be able 

to be used to prosecute the perpetrators (Bateman, 2012, Arruda Camara Rodrigues, 2014: 

203). On 10 December 2014 the Commission released its report, highlighting systematic 

human rights violations committed by state forces during the military dictatorship, and the 

need for the military to acknowledge its institutional responsibility for the violations (Dias et 

al., 2014).  The fact that not a single member of the military has faced criminal proceedings 

for crimes demonstrates the effective capacity they have had to veto a judicial reckoning with 

the past (D'Araujo, 2012). The Brazilian transitional justice process has, to date, been 

characterised by policies of limited truth seeking and near-total impunity.  

 

There are several factors which have been important in sustaining a culture of impunity in 

Brazil. First, the transition to democracy in Brazil was largely controlled by the outgoing 

regime. This permitted the military to impose conditions which ensured the continuation of a 

culture of impunity. Therefore, as Agüero (1998: 388) argues, while the transition in Brazil 

resulted from unexpected and unwanted political developments, the military had a secure 

enough power base to deal with the new political realties from a position of strength.  

Indeed, the first president to serve after the 1985 elections, José Sarney, had been the leader 
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of the ARENA party during the military dictatorship (Fernandes, 2010: 1675). Second, some 

analysts have pointed to the breadth and scope of the repression as being fundamentally 

important in determining the transitional justice process. The repression in Brazil was 

primarily concentrated in two areas – São Paulo and Araguaia – and primarily included 

violations against guerrilla fighters which took place 15 years before the transition (Barahona 

de Brito, 2001: 126). Third, civil society had not widely embraced the idea of accountability 

for human rights violations committed by the regime (Barahona de Brito, 2001: 126). Those 

concerned with human rights abuse committed by the military were not able to create strong 

links with political parties, as they had in some other Latin America nations. The human rights 

movement in Brazil was more focused on securing political rights, including the right to direct 

elections (Barahona de Brito, 2001: 126). Finally, compared to some of its Latin American 

counterparts, Brazil has remained largely immune to international influence over its human 

rights policies. The nation did not sign the Inter-American Convention on Human Rights and 

only accepted the jurisdiction of the IACrtHR from 10 December 1998, meaning the Court 

could not rule on cases occurring before that date (Valcareggi, 2011: 102). The influence of 

international jurisprudence and human rights law has therefore been slow to perforate the 

Brazilian judicial system. A 2006 survey found that only 21 per cent of high court judges and 

16 per cent of other judges said they knew how the international systems of protection of 

human rights set out by the UN and OAS worked (Garrido da Silva and Ribas Vieira, 2008: 30). 

This was also evident in the 2010 decision on the amnesty law, which went against IACrtHR’s 

jurisprudence. To the present day, human rights violations continue to be a concern for 

Brazilian society. The Brazilian police force still uses torture and violence as part of their 

policing strategy, as a result, some suggest, of the culture of impunity which prevails in the 

country (Valcareggi, 2011: 106, Garrido da Silva and Ribas Vieira, 2008: 20-1). Finally, there is 

a definite linguistic barrier between Portuguese speaking Brazil, and the remainder of the 

region which is predominantly Hispanic. This may have limited somewhat the ability of 

Brazilian HROs to engage with other advocacy groups in the region. All of these factors have 

contributed to the fact that Brazil remains a society with a firmly engrained culture of 

impunity. 

 

Chile 

The Chilean transition is in many ways quite similar to the Brazilian in that the regime was 

ended through elections which the regime assumed it would win. The Pinochet regime had, 

however, managed to institutionalise its power to a much greater extent than its Brazilian 

counterpart. First, in 1978, Pinochet introduced an amnesty law which covered the 
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commission of the crimes of murder, injury and kidnapping from 11 September 1973 to 10 

March 1978 (Correa Sutil and Jiménez, 1997: 127). Second, he ensured continuing political 

control by promulgating a new Constitution (Barahona de Brito, 1993: 586). The Constitution 

set out a timeline for elections which were aimed at legitimising Pinochet’s rule. A candidate 

was to be put forward by the junta and the nation would decide through a plebiscite if this 

person should be elected to rule for eight years. If that candidate did not receive general 

support, then general elections would be held the following year. Pinochet stood as the 

junta’s candidate in the 1988 plebiscite, but was only able to garner 43 per cent of the vote 

(Angell and Pollack, 1990: 2). The 1989 elections were won by the candidate from the left 

block, Patricio Aylwin Azocar. President Aylwin was well aware of the limitations placed on 

him to pursue policies that sought to hold members of the junta accountable for human 

rights violations. Pinochet had passed a Constitution which structured the political system in 

a way which protected his interests. While he lost the election, he remained commander-in-

chief of the military, and maintained his influence over the legislature and the Supreme Court 

(Angell and Pollack, 1990, Popkin and Bhuta, 2006: 112). Such conditions did not make for a 

conducive environment for changing the culture from systematic human rights violations to 

accountability and respect for human rights. One of the few comments that Pinochet made 

during the election campaign was ‘si se toca a alguna de mi gente, se termina el estado de 

derecho’ [if they touch any of my men, the rule of law will end] (cited in  Angell and Pollack, 

1990: 21). Those who intended to press for accountability had been put on notice.  

 

In this highly restrictive political context Aylwin  called for ‘full disclosure of the truth, and 

justice to the extent possible’ (cited in Popkin and Bhuta, 2006: 112). The form that this truth 

and justice was to take was the National Truth and Reconciliation Commission (or Rettig 

Commission) which was empowered to investigate instances of deaths or disappearances of 

the victims, but not isolated acts of torture (Hayner, 1994: 621). The result was a report 

which provided a limited, yet confronting, picture of the human rights violations which had 

taken place during Pinochet’s time in power. When the report was released, President Aylwin 

expressed remorse on behalf of the state; Pinochet fundamentally disagreed with its findings. 

The public discussion of the report halted when leftists launched attacks against prominent 

members of the right-wing political elite, including an attack which killed Senator Jaime 

Guzmán, one of Pinochet’s close associates and advisors (Hayner, 2010: 48-9). The amnesty 

law introduced by Pinochet thus remained firmly in place with no real avenues for its 

reversal. However, President Aylwin sought to promote an interpretation of the amnesty law 

which held that amnesty could not be applied until the crimes and the perpetrators had been 
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identified (Garretón, 2012: 90). This meant that victims might have the possibility to learn the 

truth of what had happened to their loved ones, even if there was no potential for 

punishment. The result of the accountability process in the immediate aftermath of the 

Chilean transition demonstrates the extreme difficulty of trying to change a culture of 

impunity when people who continue to wield political power have an interest in continuing 

impunity. As Correa Sutil and Jiménez (1997: 149) write, it is to be expected that when a new 

democracy is built on the foundations left by an army whose only defeat was at the ballot box 

that the nation’s reckoning with the past will produce ‘a partial truth, a partial justice, and a 

partial healing of old wounds.’  

 

The next definitive events for the process of reckoning with the past took place in 1998. 

Observers of the Chilean situation note that from 1997 onward, the Supreme Court began to 

produce jurisprudence more favourable to the human rights cause (Barahona de Brito, 2001: 

148). The Chilean judiciary, and indeed Chile as a whole, were forced into a very public 

discussion of the country’s past by the unexpected arrest of Pinochet in London after a 

Spanish Prosecutor issued a warrant for his arrest. Pinochet was detained and his case was 

heard by the House of Lords, which initially determined that he could not claim sovereign 

immunity for crimes which were not legitimate state functions (Robertson, 2006: 336-7). 

More legal wrangling followed, but Pinochet managed to escape extradition on medical, 

rather than legal, grounds. The ‘Pinochet effect’ (Roht-Arriaza, 2005) has demonstrated that 

neither sovereign immunity nor domestic amnesties provide a legal barrier to the prosecution 

of grave violations  of human rights. Pinochet escaped extradition to face trial in Spanish 

Courts, but he was not so lucky when he returned to Chile. By late 1999 there were 43 cases 

before the courts involving accusations of human rights abuses committed under Pinochet’s 

directions (Barahona de Brito, 2001: 150). In May 2000, the Santiago Court of Appeal 

determined that Pinochet could be stripped of his sovereign immunity in order to allow 

investigation into the infamous Caravan of Death to go forward (Barahona de Brito, 2001: 

154). The moves towards greater accountability in Chile, however, were not driven solely by 

the arrest of Pinochet in London. Before Pinochet’s arrest in late 1998, there were already 

four cases underway in Chilean Courts concerning the human rights abuses committed during 

the dictator’s time in power. Pinochet’s arrest was a catalyst for, rather than the impetus for, 

national judicial activity, which had been proceeding for more than 25 years, almost always 

with little success (Skaar, 2003: 282). Indeed, Collins (2006: 724) shows that those 

undertaking domestic litigation against the former dictator identify their motives in pursuing 
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criminal prosecutions as relating to personal and domestic factors, including Pinochet’s 

imminent ascension to the Senate.  

 

A few key factors seem to have been instrumental in moving Chile from impunity to at least 

partial accountability and the opening of judicial processes. First, the Chilean legal system, as 

in many South American nations, allows for individuals to refer criminal cases to a judge. This 

means that individual victims can continue to petition the Courts to investigate their case. 

The importance of this judicial openness cannot be overstated. In the 20 years following the 

end of the dictatorship, not one of the hundreds of cases presented before the Courts was 

initiated by the state (Collins, 2010: 83). The persistence of victims in using these legal 

avenues is fundamentally important as judges are only given the opportunity to make historic 

rulings in human rights cases when these cases come before them (Skaar, 2003: 261). Second, 

there has been an increased willingness on the part of the judicial branch to investigate 

instances of human rights abuses and apply international human rights law. In September 

1998 the Supreme Court upheld the validity of the Geneva Conventions to nullify amnesty in 

cases of disappearances. Lawyers were able to argue that the amnesty law should not be 

applied to disappeared persons as the disappearance represented an ongoing crime. This 

argument was famously accepted in the Poblete Córdoba ruling in September 1998, and by 

2003 it was gaining prominence as a judicial norm (Collins, 2010: 82). Finally, the influence of 

Pinochet over the Chilean political landscape went into rapid decline from 1998 onwards. 

Generational change had been underway within the armed forces since the end of the 

dictatorship. 1998 was a significant year in the evolution of Pinochet’s role in Chilean politics 

as it was in this year that he was due to step down as commander-in-chief of the army, a 

position which had guaranteed his significant political and military clout (Collins, 2010: 76). 

Pinochet’s retirement from this position, as well as his arrest in London, meant that the new 

military leadership could afford distance itself from him as he no longer had significant 

influence in the civilian sphere (Bakiner, 2010: 58-9). Under the leadership of General Cheyre, 

which began in 2002, the armed forces acknowledged responsibility for past abuses – without 

any specific commitments to accountability—and declared that it was no longer in the 

business of involving itself in the nation’s politics (Bakiner, 2010: 63-4). The most important 

elements that have created a climate in Chile which is at least not openly hostile to 

accountability for human rights abuses are judicial activism by victims and NGOs, a cultural 

change in the judiciary and the withdrawal of the military as an actor in the political 

landscape. 
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Uruguay 

Like the other countries in the Southern Cone, Uruguay underwent a period of military rule 

which emerged as a response to the perceived communist threat presented by guerrilla 

groups. In 1973, despite the guerrilla forces being defeated militarily the previous year, the 

President Juan Maria Bordaberry, with support from the military, launched an autogolpe 

(self-coup) (Galain Palermo, 2011: 224). An autogolpe, as defined by Cameron (1998: 125), 

takes place when the leader of the country ‘closes the courts and the legislature, suspends 

the constitution, and rules by executive decree until a referendum and new legislative 

elections are held to approve broader executive powers.’ Military rule in Uruguay was 

strikingly different from the experience in neighbouring countries; the repression in Uruguay 

was more totalitarian, permeating into all spheres of life. The tactics of the repression 

focused on mass arrest, torture, prolonged incarceration; these tactics meant that Uruguay 

achieved under the rule of its Generals the highest concentration of political prisoners in the 

world (Loveman, 1998: 505). Aside from incarceration, with levels reaching as high as 20 per 

cent of the population, the regime used enforced disappearances to heighten the sense of 

fear among the general populace (Galain Palermo, 2011: 226). After seven years of military 

rule, the Uruguayan leaders sought to institutionalise their rule through constitutional 

reform. Their attempts to create the institutional framework for a democradura2 failed when 

the regime was unable to secure popular support for its new constitution. The military 

leadership was therefore forced to begin negotiations which would see them return power to 

a civilian government (Agüero, 1998: 388). While the military regime started from a position 

of defeat, this was not so total as to prevent the military from exacting several concessions 

during the democratisation process. The outgoing regime was able to have a candidate 

prevented from taking part in the elections in 1985, and to elicit concessions from opposition 

parties and secure itself some areas of autonomy (Agüero, 1998: 390). 

 

Yet the military had not managed to secure guarantees of immunity for its officials in the 

newly democratic society. HROs and the victims of repression brought several cases before 

the courts in April 1985. This created a struggle over jurisdiction between civilian and military 

courts, in which the government came out as a strong supporter of the Supreme Military 

Tribunals jurisdiction (Barahona de Brito, 2001: 129). While the outgoing military regime did 

                                                           
2
 Democradura is a combination of the Spanish words for democracy and dictatorship (sometimes also 

called dictablanda), loosely translating to the English concept of an illiberal democracy. 
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not manage to secure an amnesty at the time of the transition, many suspect that the armed 

forces had been given a commitment by the opposition parties that its members would not 

face trial. The basis of this belief comes from a secret agreement signed by heads of the 

military and almost all of the political parties. The so called Pacto del Club Naval, signed in 

August 1984, is widely believed to have made the elections conditional on a guarantee of 

impunity for human rights abuses (Errandonea, 2008: 17).  The ruling party eventually 

succeeded in passing an amnesty law (la ley de Caducidad) with the support of a majority of 

the opposition Blanco party in December 1986 (Barahona de Brito, 1993: 588). Uruguay’s so 

called amnesty law is unique in that does not provide a blanket or even conditional amnesty 

for human rights abuse, but rather provides a mechanism for politicians to decide if individual 

cases should go forward. The law provides a judicial exemption for agents of the military or 

police who committed crimes between 27 June 1973 and 1 March 1985, provided those 

crimes were committed: with a political motive; while exercising police or military functions; 

or when following orders from the junta’s leadership (Errandonea, 2008: 21). However, 

according to the legislation, it is not the judiciary but rather the executive which decides if the 

amnesty law is to be implemented. According to the ley de Caducidad, any case which might 

refer to the aforementioned category of crimes should be referred by the presiding judge to 

the executive branch, who will within 30 days direct the judge as to whether the defendant’s 

crimes are covered by the legislation (Errandonea, 2008: 22). The law faced a challenge in 

1989, when a plebiscite was conducted to determine if the law should remain in place. The 

referendum came out narrowly in favour of keeping the amnesty law (Galain Palermo, 2011: 

234). 

 

Little changed in Uruguay in transitional justice processes until the turn of the millennium. In 

2000, the newly elected President Jorge Batlle created a truth commission to examine the 

instances of forced disappearances that occurred during the de facto regime (Hayner, 2010: 

251). The government claimed the so called Comisión para la Paz [Peace Commission] would 

ensure peace among the Uruguayan people and consolidate national pacification (Galain 

Palermo, 2011: 45). The commission released its report in 2003, detailing the disappearance 

of thirty-eight people; no prosecutions were launched as a result (Hayner, 2010: 251). 

However, in 2006 President Bordaberry was indicted for murder charges relating to his period 

in power and he received a term of 30 years imprisonment, the longest sentence possible in 

the Uruguayan penal code (Galain Palermo, 2011: 241). Bordaberry’s trial was followed by 

that of several other high ranking members of the de facto government, including former 

foreign affairs minister Juan Carlos Blanco and the military president who succeeded 
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Bordaberry, Gregorio Alvarez. They received sentences of between 20 and 25 years (Sikkink, 

2011: 3). In 2009 Uruguay’s Supreme Court declared the ley de Caducidad  unconstitutional, 

asserting that the legislation interfered with the constitutionally mandated separation of 

powers (Galain Palermo, 2011: 251) . However the effects of this decision remain unclear as 

in the same year a plebiscite was held for the second time in an attempt to force the law’s 

repeal.  Garnering 47.7 per cent of the vote, the proposition failed to gain the support 

required for it to be approved (Galain Palermo, 2011: 252). As in many nations, Uruguay’s 

transitional justice process remains unresolved and contested. 

 

The factors which are important in defining the type of policies pursued by successive 

Uruguayan governments are common to other transitional processes. Civil society, NGOs and 

HROs and victims groups again played a key role in the progression towards greater 

accountability. However, in Uruguay, the human rights movement did not have the strength 

and influence of comparable organisations in neighbouring countries. The comparative 

weakness of Uruguayan civil society has been cited as one contributing factor in the limited 

truth and justice achieved in the post-transitional period. Indeed the first HRO created in 

Uruguay did not appear until 1981, years after the most intense period of repression. 

Loveman (1998: 498-507) identifies several factors as having impeded the creation of a 

vibrant human rights network in Uruguay. These include: the extensive nature of repression, 

the lack of a religious organisation to provide a shield against government interference; and 

lower visibility of the situation on the international stage, causing isolation of NGOs and 

limiting their ability to access funds. HROs in Uruguay were therefore less well equipped to 

agitate for accountability for human rights abuses in the aftermath of the transition. The 

HROs also became politically isolated in the wake of the transition and were unable to form 

political bonds with the parties most committed to truth and justice, the Frente Amplio and 

the Partido Nacional (Barahona de Brito, 2001: 130). The trials which have taken place in 

Uruguay were possible only because the President at the time of the prosecutions, Tabaré 

Vásquez, was willing to interpret the amnesty legislation in a way that enabled central 

members of the de facto regime to be prosecuted and sent to prison (Garcé, 2010: 533-4). 

Given the unique structure of the amnesty law in Uruguay, it is a prerequisite that the 

executive supports any given trial which concerns human rights abuses committed during the 

de facto government. It is also unlikely that Uruguayan judges would turn to international law 

in order to invalidate the ley de Caducidad because of some peculiarities of the country’s 

legal system. Errandonea (2008: 27-8) explains that the domestic legal sphere is not easily 

influenced by international law and jurisprudence, because international law is only 
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considered to be a part of the national judicial order when it has been ratified by the 

parliament. Furthermore, the Uruguayan legal system does not recognise custom or 

jurisprudence as sources of law. Finally, the military has remained an influential and united 

institution in Uruguay and as such has been capable of continuing to exert enough pressure 

to ensure that there have been no trials of military members from the de facto regime 

(Barahona de Brito, 2001: 130).  The institution remains united in its opposition to truth and 

justice, and is in a unique position to impede truth-gathering efforts as the burial sites of 

many of the disappeared are in military installations, triggering a direct need to gain military 

approval in order to exhume the bodies (Barahona de Brito, 2001: 144). All of these factors 

have created an environment in which the quest for truth and justice presents an intense and 

often insurmountable challenge. 

 

Argentina 

Argentina was one of the first countries of the ‘third wave’ of democratization (Huntington, 

1991) making the transition from rule by military junta to democratic governance in 1983. 

Argentina’s experience confronting its past has been highly influential in the field of 

transitional justice (see for example Sikkink and Booth Walling, 2006, Sikkink, 2008). The 

transition took place after the military junta, which had been in power for six years, was 

comprehensively defeated by the United Kingdom in the Falklands Island/ Islas Malvinas war. 

The military mission to recover the Falklands Islands/ Islas Malvinas was a tactic used by the 

junta leader President Galtieri to restore the regime’s legitimacy, as it was facing widespread 

unrest due to bad economic management, as well as pressure from labour  organisations and 

HROs (Vasconi, 1986: 34, Dabat and Lorenzano, 1984: 72). Having been thoroughly 

discredited, the military junta held general elections and returned the country to civilian rule. 

The military’s weak position at the time of the transition meant that there was thought to be 

a good prospect of accountability as they had been unable to impose any restrictions on the 

incoming regime (Masi Ruis and Pretel Eraso, 2007: 89). The conditions in Argentina seemed 

to favour accountability for human rights abuses; however, the situation did not prove as 

favourable as first thought, once the process of trying human rights abusers began. 

 

Once the country’s new President, Raúl Alfonsín, was sworn into government, he wasted little 

time in beginning the country’s process of reckoning with what has come to be known as ‘la 

Guerra Sucía’ (the dirty war). The demands for criminal justice for those who had introduced 

the term ‘disappeared person’ into the international human rights lexicon had begun before 
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the transition had taken place. ‘Juicio y castigo a todos los culpables’ (trials and punishment 

for the guilty) had become the one of the central slogans of the human rights movement 

(Sikkink, 2008: 6). The pressure from civil society to put those responsible for human rights 

violations on trial was significant. Alfonsín began the process by setting up one of the world’s 

first truth commissions which investigated the disappearances which had occurred during 

military rule (Hayner, 1994: 614-5). Shortly after CONADEP (its Spanish acronym) produced its 

final report, the trial of the nine leaders of the military junta began. It was the first time in 

Latin America that leaders of an authoritarian regime had been held accountable for human 

rights violations committed during their time in power (Sikkink and Booth Walling, 2006: 

306). The trial of the junta leaders was only the beginning, and prosecutions continued into 

lower ranking members of the military establishment, causing a great degree of unrest, and 

ultimately threats towards the new regime. Alfonsín’s government passed legislation to end 

the prosecutions. His successor, Carlos Menem, then went even further by issuing several 

rounds of pardons for those already convicted of human rights abuses. This meant that, 

despite the initial steps towards accountability, by the beginning of 1990 no one who had 

been convicted of human rights violations remain incarcerated (HRW, 2001a). The regression 

of accountability in Argentina demonstrates that moves towards individual criminal 

responsibility are fluid, fragile and reversible. It shows that when the military is the institution 

being prosecuted for human rights violations, there remains a risk, however weakened that 

institution may have been during the transition, that the organisation will re-emerge, 

invigorated by a new collective purpose, and ready to use its monopoly over the use of force 

(Zalaquett, 2003) to ensure that its interests are protected. Thus, while there were significant 

demands from HROs and civil society for justice, these demands were overwhelmed by the 

strong opposition from the country’s armed forces. 

 

Argentina’s process of reckoning with the past however did not end with the Menem 

pardons. The country’s legal system allows for individuals, as well as the prosecutor’s office, 

to pursue criminal cases. HROs took advantage of this and continued to pursue cases which 

were not covered by the legislation passed by Alfonsín’s government. These cases were 

primarily about instances in which babies had been stolen from suspects’ families and then 

given to military families for adoption (ICTJ, 2005: 4). It was successfully argued in the Poblete 

case that the amnesty law should be ruled unconstitutional as it was unjust that the courts 

could punish the crime of stealing the baby but not the crimes that had been committed 

against her parents (CELS, 2007). The judge Gabriel Cavallo, ruled in favour of the HRO in 

March 2001, and in 2005 the Argentine Supreme Court confirmed the ruling (CSJN, 2009). 
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The change in judicial attitudes towards human rights abuses occurred at the same time as 

change in political attitudes. The laws had already been derogated in 1998 which effectively 

removed the laws from the books but without legal effect. In 2003, however, Congress went 

a step further and officially annulled the laws. The defendant in the Poblete case, Julio Hector 

Simon, received a 25 year sentence for the illegal arrest and torture of Claudia Poblete’s 

parents (HRW, 2006a). Several other cases have been completed and many others are 

underway as the Argentine judicial system slowly chips away at the wall of impunity 

surrounding crimes committed during the de facto government.3  

 

In trying to understand why Argentina has ended up moving back towards individual criminal 

accountability, it is important note three key factors. First, the HROs were able to maintain 

momentum and pressure on the government to pursue justice for human rights abuses. They 

achieved this through pursuing trials for the stolen babies and also through truth trials (HRW, 

2001a). The HROs were also present at the international level. They were active in creating 

and strengthening norms which protect human rights (Sikkink, 2008). The organisations also 

used Argentina’s membership of the IAS to leverage international pressure against the 

government (Bonner, 2005). Second, the military had experienced institutional change and 

there were fewer active members of the armed forces who had been involved in the dirty 

war. By 2002, 90 per cent of people in the military had played no role in human rights 

violations of the dirty war (Brown, 2002: 216). Third, the president at the time of the ruling, 

Nestor Kirchner, had been elected at a time of great volatility in Argentina with a minority of 

the popular vote (Omar, 2005). Kirchner’s precarious hold on power combined with 

widespread discontent in the Argentine electorate is thought to have encouraged Kirchner to 

support an increased commitment to human rights protection (Bonner, 2005: 67-8). 

Presidential support for accountability was essential as, given the nature of the political 

system in Argentina, a president opposed to trials would have most likely have been 

successful in ensuring that they did not take place (Roehrig, 2009: 746). These factors give an 

indication about what aspects are essential in promoting individual criminal accountability in 

transitional justice processes. 

 

                                                           
3
 For a summary of the processes see: (CIJ, 2012). 
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Peru 

The Peruvian case provides an interesting study of the transitional justice process because of 

the timing of the transition, which was much later than the other Latin American countries, 

the international jurisprudence it created, and the successful trial of the country’s former 

President, Alberto Fujimori. As in many other nations in Latin America, extensive human 

rights abuses resulted from a Cold War struggle between right-wing conservative elements in 

the military and guerrilla groups associated with socialism and communism. In Peru, 1980 

saw the emergence of the Maoist inspired Partido Comunista del Perú – Sendero Luminoso 

(Shining Path, PCP-SL). A smaller group, Movimiento Revolucionario Túpac Amaru (MRTA), 

emerged four years later. The armed struggle between the state and the PCP-SL was largely 

ended by the 1992 capture by state forces of the group’s leader, Abimael Guzmán. Human 

rights abuses declined somewhat after the arrest of the PCP-SL leader, though respect of 

human rights by state authorities remained in question following the autogolpe (self-coup) of 

President Alberto Fujimori. Impunity of human rights abuse remained firmly in place until the 

President was forced from power by widespread outrage about the corrupt practices of his 

chief spy, Vladimiro Montesinos, who was implicated in bribing politicians to secure 

Fujimori’s third term, as well as in illegally transferring arms to Colombian guerrillas. 

 

At the time of political transition from Fujimori’s regime to democracy, both Fujimori and the 

other elements of his regime were almost completely bereft of legitimacy and political 

influence. Fujimori’s position was so tenuous that he faxed his resignation letter from Japan, 

were he had gone on the pretence of attending to international commitments (Burt, 2009: 

288). He went to claim Japanese citizenship, on the basis of his Japanese ancestry, in what is 

assumed to have been an attempt by him to prevent his extradition to Peru in the event that 

an investigation was initiated against him there (González Cueva, 2006: 74). The interim 

President, Valentín Paniagua, in a response to calls for an inquiry into human rights abuses 

created a Truth Commission which was to investigate human rights abuses between 1980 and 

2000. The Commission, whilst lacking the power of subpoena and search and seizure, is still 

regarded by truth commission expert Priscilla Hayner as being one of the top five most 

powerful truth commissions created to deal with human rights abuses (Hayner, 2010). The 

Truth and Reconciliation Commission – as it was later renamed – produced its report in 

August 2003. Members of the commission saw part of their role as advancing criminal 

prosecutions for the human rights abuse which it was investigating and handed over 43 cases 

over to the Office of the Prosecutor General once its work was complete (González Cueva, 
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2006: 70). The initial stages of the Peruvian transition produced some positive signs that the 

nation’s culture of impunity may be beginning to slowly unravel. 

 

In 2009 Alberto Fujimori was sentenced by the Peruvian Supreme Court to 25 years 

imprisonment for grave human rights violations. The trial, as Burt (2009: 384) argues, was a 

historic event because it was the first time a democratic leader had been extradited to his 

own country to face charges of human rights abuses. Fujimori’s conviction was a result of 

changing normative standards regarding human rights at the national, regional and 

international levels. Interim President Paniagua had returned Peru to the jurisdiction of the 

IACrtHR, reversing Fujimori’s withdrawal from the Court in 1999. In March 2001 the IACrtHR 

issued a historic ruling which altered the terms of debate about accountability in Peru. In its 

ruling in the Barrios Altos case, the Court determined that the 1995 self-amnesty 

promulgated by Fujimori’s regime violated the victims’ rights to truth and justice codified in 

the Convention, and therefore lacked legal effect. This spurred a raft of cases in Peru, with 

the President of Peru’s Supreme Court ruling within weeks of the judgment that the IACrtHR 

ruling needed to be put into effect by Peruvian tribunals (Burt, 2009: 390). In 2005 Fujimori 

ventured to Chile and was promptly detained on an international arrest warrant issued by 

Interpol on behalf of Peru. It is believed that Fujimori was planning to launch a bid for the 

2006 Presidential elections from Chile (Root, 2011: 367). Observers believe that Fujimori 

thought he could rely on his good connections with the business elite in Chile, the historic 

refusals of the Chilean Supreme Court to admit extradition requests (Burt, 2009: 395) and 

ongoing diplomatic tensions over maritime borders between the two countries (Root, 2011: 

367) to avoid extradition. The proceedings took two years, but in September 2007 a Chamber 

of the Chilean Supreme Court determined that Fujimori should be extradited to Peru so that 

he could face charges in seven different cases, two of them involving notorious instances of 

human rights abuses (Ambos, 2011: 142). Fujimori was promptly extradited to Peru, and the 

trial which resulted in his conviction began shortly afterwards. 

 

There are several factors which contributed to the outcomes so far witnessed in the 

transitional justice process which remains ongoing in Peru. First, when Fujimori was forced 

from power following a wave of allegations against his chief spy, the corruption and bribery 

scandal which ended Fujimori’s regime also tarnished high officials from the military and 

police forces. This meant that these institutions lost the power that they had achieved in their 

perceived victory over terrorism (Montoya Vivanco, 2012: 171). These institutions therefore 
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lacked the political capital to influence accountability processes in their favour. Second, the 

Peruvian process has been influenced by civil society, which has been particularly effective in 

galvanising domestic efforts for truth, justice and reparations as well as making international 

connections with groups pushing for accountability (Burt, 2009: 385). Finally, as 

aforementioned, Peruvian Courts were receptive to international human rights law, in 

particular with regard to the ruling of the IACrtHR. Indeed, the Peruvian case has been crucial 

in establishing international standards regarding, amongst other things, the use of self-

amnesties. In fact, the IACrtHR has issued more judgments in controversial cases involving 

Peru than any other country under its jurisdiction (Root, 2011: 359). Despite the advances 

towards greater accountability in Peru, it is important to note that there remain some 

significant gaps. The political elite is still dominated by politicians associated with the human 

rights abuses which occurred during the 20 years covered by the nation’s truth commission. 

Alan Garcia, who won the 2006 presidential elections, was also president during the 1980s 

when many of the worst abuses by government forces occurred (Hayner, 2010: 39). The 

current president, Ollanta Humala, was an active member of the armed forces during the 

1990s and has been investigated for human rights abuses in the Caso Madre Mía. Humala’s 

associates claim the charges are politically motivated (El Comercio, 2011).  Humala’s main 

opposition in the presidential election was Keiko Fujimori, the former President’s daughter. 

Fujimori’s conviction, while historic, therefore seems to represent only a partial reckoning 

with past abuses. 

 

Conclusion 

This chapter has sought to identify, describe and analyse transitional justice practices in Latin 

America with the aim of identifying factors which encourage or prevent accountability for 

human rights abuses. The review of transitional justice processes in Latin America has shown 

that the transitional justice process and the policies that nations adopt to address instances 

of human rights abuse are determined by some key organisations. The review has also 

identified that, despite their differences, there are several factors which determine the type 

of approach taken when confronting the past. These factors are: the power and legitimacy of 

those responsible for human rights abuses, the strength of demands from civil society 

(particularly HROs) for justice, and the independence and availability of the judicial system. 

Societies which have accomplished at least partial individual criminal accountability are 

characterised by situations in which: the former repressors lack political credibility and 

power, civil society exerts pressure on government to increase accountability, and the 
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judiciary has been willing, capable, and free to apply international human rights norms to 

cases of abuse committed during periods of repression. 

 

To students of transitional justice, this formula is not particularly novel, as ideas about 

relative power of demands determining the course of accountability process have been 

present in the literature since the inception of the field of study. The national processes 

discussed in this chapter have highlighted the importance of a few key factors in determining 

what happens to those who have committed egregious human rights violations during a 

period of authoritarian rule. Those factors are: the power and influence of the perpetrators; 

the strength of demands for accountability; the accessibility of the judiciary; the role of 

NGOs; and the influence of international legal norms. The creation of the ICC has meant that 

states which ratify the Rome Statute, such as Colombia, must make decisions about individual 

criminal accountability for human rights violations before a transition takes place. If they do 

not take action to investigate, prosecute and punish serious violations of human rights and 

war crimes, the state risks the ICC opening an investigation. In a nation like Colombia which 

has engaged with the international system of human rights protection, a complete or even 

partial transition will not be necessary in order for the nation to start the process of 

reckoning with past or even present violations. The most important process becomes the 

transition from generalised impunity to accountability. Changes will inevitably be incremental 

and reversible but in order to assess the potential impact of the ICC in Colombia, the way in 

which key institutions respond to demands for individual criminal accountability needs to be 

examined. This makes the reaction of different state institutions to the issue of individual 

criminal responsibility important when examining how a country chooses to deal with a 

history of civil conflict or state repression.  

 

The thesis seeks to determine if the ICC is capable of changing the equation of accountability 

in Colombia. This is achieved by examining the institutional response of four key institutions 

for transitional justice: the executive, the legislature, the judiciary, and the armed forces. The 

three branches of government will be focused on because, as the Latin American cases 

examined in this chapter have shown, their responses are crucially important in determining 

the extent of accountability. The armed forces will be examined because of their historic 

involvement in human rights abuses and their potential to act, as other armed forces have in 

the cases studied in this chapter, as spoilers of attempts to prosecute perpetrators. The 

tentative hypothesis is that the ICC might be more effective than other external actors – such 
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as states or international organisations – when it comes to influencing the policies of states, 

because of the unique combination of two qualities. First, the ICC’s mission is the prevention 

and punishment of grave violations of human rights, and therefore its interactions with state 

parties are not complicated by conflicting policing interests. Second, the ICC has the ability to 

prosecute and punish individuals rather than states; and this potentially gives its jurisdiction 

more deterrence as it does not punish abstract entities like states. The combination of these 

factors with the Court’s complementary system of jurisdiction – to be explained further in the 

following chapter – means that the Court has the potential to influence states without 

actually launching prosecutions in a given country. The creators of the Court hope that this 

combination would provide a general deterrent which would decrease the number of human 

rights violations committed around the world.  In order to have such an impact in Colombia, 

the ICC would need to be able to affect the way that the state actors involved in regulating 

the transitional justice processes view the importance of individual criminal accountability 

and/or interact with each other in the national debate about these processes.  
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Chapter Three 

Complementarity and the International Criminal Court 

 

This thesis is concerned with the ICC’s ability and potential to socialise member states into 

behaviour consistent with its normative basis of individual criminal accountability for serious 

violations of human rights. At present, there is little agreement in the literature about the 

role that the Court plays in the decision making process of those who have the capacity to 

affect human rights in a given political context. This is hardly surprising given that the Court is 

slightly over a decade old. There is also contention about the extent to which any legal norm 

is capable of preventing a person from engaging in conduct which they would otherwise have 

undertaken. This chapter explores the structure and jurisdiction of the Court in order to 

assess its capacity to influence states without undertaking a formal investigation. The first 

section reviews the creation of the Court and its structure. The second section reviews some 

theoretical approaches to understanding the Court’s creation. The third section explores the 

notion of complementarity and its implications for the functioning of the ICC. The final 

section looks at why so many states have chosen to join the ICC. By reviewing the nature of 

the Court and how states might view the creation and functioning of the Court, it will be 

possible to determine the best approach to study the Court’s impact in Colombia.   

 

The Court and its Jurisdiction 

The first step towards understanding the Court’s potential effects is examining its jurisdiction 

and general framework. This provides insights into the types of behaviour which are 

considered criminal under the Rome Statute (RS). Definitions of crimes which form the basis 

of the RS are essential because they define individual criminal accountability for serious 

violations of human rights. In terms of the framework of state socialisation, the ability of the 

ICC to enact punitive measures (in this case assuming jurisdiction of criminal investigations) is 

one of the tools for encouraging rule consistent behaviour. Therefore, understanding the 

nature of crimes over which the Court can apply this pressure is essential in understanding its 

ability to influence the behaviour of state agents.  
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The RS officially entered into force on 1 July 2002 after it was ratified by the required 60 

states. However, the first Chief Prosecutor, Luis Moreno Ocampo, did not begin work until 16 

June 2003. The ICC became the first permanent criminal tribunal with jurisdiction over war 

crimes, crimes against humanity and genocide. The Court may in future have jurisdiction over 

the crime of aggression if the required thirty states ratify the definition of the elements of the 

crime from the Kampala Review Conference in 2010. The RS brings together several different 

sources of international law which developed over the course of the nineteenth and 

twentieth centuries. Understanding what types of acts constitute an offence under the RS is 

an essential part of understanding what types of behaviour the Court seeks to punish and 

prevent. The Statute makes provision for the sanction of individuals rather than states. Under 

Article 25 of the RS, the Court has the ability to sanction any person who, with reference to 

the geographical jurisdiction of the Court, participated in the planning or commission of a RS 

crime, or did not act to prevent its commission. 

 

The RS currently has jurisdiction over genocide, crimes against humanity and war crimes. The 

definitions adopted for the crimes incorporated definitions from international treaties as well 

as important jurisprudence from human rights cases, such as those heard at the ICTY and the 

ICTR.  Genocide, defined in Article 6, replicates the definition of the crime of genocide 

established by the 1948 Convention of the Prevention and Punishment of the Crime of 

Genocide (Genocide Convention). The term genocide entered into the international lexicon of 

human rights in 1944 (Mingst and Karns, 2007: 198),  giving a name to a practice that had 

long been present in state treatment of minority groups, but had never attracted 

international concern to ensure accountability for the atrocities (Simbeye, 2004: 58). 

Genocide involves any of the following acts committed with the intention to destroy, in 

whole or in part, a national, ethnical, racial or religious group: 

a) Killing members of the group 

b) Causing serious bodily or mental harm to members of group 

c) Deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction in whole or in part 

d) Imposing measures designed to prevent births within the group 

e) Forcibly transferring children of the group to another group (RS, 1998: Article 6, 

United Nations, 1948: Article 2) 

The notion of crimes against humanity, defined in Article 7 of the RS, has been present in 

international discourse about the treatment of civilians for almost a century. The term first 



54 
 

appeared during World War I in response to attacks against the Armenian population by the 

Ottomans. The  concept of crimes against humanity denotes crimes which are of 

international concern not because they were committed across borders, but because they 

were ‘offensive to the international community’ (Schiff, 2008: 20-1). The definition of crimes 

against humanity in the RS is more extensive than the first codification which appeared in the 

Charter of the International Military Tribunal in Nuremberg. On top of murder, 

extermination, enslavement and deportation (IMT, 1945: Article 6.c), the RS identifies 

imprisonment or other severe deprivation of physical liberty, torture, rape, sexual slavery, 

enforced prostitution, forced pregnancy, enforced sterilization or any other form of sexual 

violence of comparable gravity, persecution against a group or collectivity, enforced 

disappearances, apartheid, and other inhumane acts of a similar character intentionally 

causing great suffering or injury (RS, 1998: Article 7) as crimes against humanity. This 

definition recognises the jurisprudence of the ICTY relating to sexual violence as a crime 

against humanity, incorporates the crime of apartheid, and the crime of enforced 

disappearance, deployed by authoritarian governments in Latin America to deflect criticism 

about their treatment of opposition groups (Robertson, 2006: 430-5). The defining 

characteristic of a crime against humanity is its widespread and systematic commission 

against a civilian population. This means that a crime against humanity can be committed 

only by a state or organisation with sufficient structure and territorial control to commit such 

acts. The final article dealing with elements of crimes under the Statute is Article 8, which 

details acts which are considered to be war crimes. The list of what constitutes a war crime is 

extensive and is based in the 1949 Geneva Conventions and their additional protocols. The 

Statute makes clear that war crimes can be committed in a non-international conflict.  The RS 

therefore provides a comprehensive definition of various crimes of serious concern to the 

international community. 

 

The Court’s jurisdiction has territorial as well as temporal limits. The physical limitations of 

the Court’s jurisdiction determine who the Court may have jurisdiction over. When a state 

becomes party to the Statute, it accepts the Court’s jurisdiction over crimes committed 

within its territory, or by one of its nationals (RS, 1998: Article 12). Non-member states may 

acquiesce to the jurisdiction of the Court by making a declaration to be lodged with the 

Registrar acknowledging jurisdiction of the Court over specific cases. The Ivory Coast has 

made such a declaration, granting the Court jurisdiction over crimes committed there since 

19 September 2002 (Registry, 2011). The Palestinian Authority has made a declaration 

granting jurisdiction to the Court, but given the delicate legal situation surrounding 
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recognition of Palestinian sovereignty, the Registry has acknowledged the declaration 

without making any statement about whether the Palestinian Authority meets the 

requirements to make an Article 12 (3) declaration (Registry, 2011). The Court’s jurisdiction is 

also limited in a temporal sense. The Court has jurisdiction only over crimes committed after 

the entry into force of the Statute on 1 July 2002.  In the case of states acceding to the 

Statute after its entry into force, the ICC jurisdiction only applies from the date of ratification, 

unless the state makes an Article 12 (3) declaration (RS, 1998: Article11). Through Article 124, 

states were given the opportunity to delay the Court’s jurisdiction over war crimes for a 

period of 7 years after the entry into force of the Statute. Colombia and France were the only 

two nations to make such declarations. 

 

The only exception to the opt-in nature of the ICC’s jurisdiction is if the United Nations 

Security Council (UNSC) refers a situation to the Court (RS, 1998: Article 13(b)). The UNSC 

must make a Chapter VII declaration, proclaiming the situation a threat to international peace 

and security, in order to refer the situation to the prosecutor. This allows the UNSC to use the 

ICC similarly to the ad hoc tribunals established for the former-Yugoslavia and Rwanda (ICTY 

and ICTR). To date, the UNSC has made two such referrals to the Chief Prosecutor. The first 

referral was in 2005, with resolution 1593 which referred the situation in Darfur, Sudan, to 

the prosecutor for investigation. In 2011, the UNSC referred a second situation to the 

prosecutor. Resolution 1970 gave the ICC jurisdiction over crimes committed in Libya, as that 

country experienced fighting between the authoritarian regime of Colonel Muammar Gaddafi 

and rebel forces which soon united under the banner of the National Transitional Council. On 

the flipside, the UNSC may also force the Prosecutor to defer investigations or prosecutions 

for a period of twelve months when it determines that they would constitute a threat to 

international peace and security (RS, 1998: Article 16). These deferrals of investigations or 

prosecutions may be renewed indefinitely.  

 

Aside from its permanency, one of the most novel aspects of the ICC is the way in which the 

overlap between national and international jurisdictions is resolved. Unlike previous 

international tribunals – the ICTY and the ICTR – the ICC does not have primary jurisdiction 

over the crimes defined in the previous section. The ad hoc tribunals were able to claim 

primacy over national jurisdictions and proceed with cases even when the domestic 

jurisdictions had already commenced investigations or prosecutions. This was confirmed with 

the Tadić decision of the ICTY’s Appeals Chamber which had ruled that primacy was a 
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necessary precept for an effective international criminal jurisdiction (Gioia, 2006: 1100-1). 

The architects of the RS envisaged a different relationship between national jurisdictions and 

the Court to the one between the ad hoc tribunals and the relevant national jurisdictions. The 

Preamble proclaims that the ICC ‘shall be complementary to national criminal jurisdictions’ 

(RS, 1998: 1). Article 17, which deals with admissibility, details the conditions which must be 

met for a situation or case to be declared admissible before the ICC. The Statute declares that 

the ICC shall not launch prosecutions if national proceedings are already underway or have 

already been dismissed, unless the state is genuinely unwilling or unable to investigate or 

prosecute (RS, 1998: 17.1.a-b). The Court may declare a state unwilling if it determines that 

the prosecutions have been used to shield the defendant in question; if there has been an 

unjustified delay in proceedings; or if the proceedings are being conducted in a way 

‘inconsistent with the intent to bring the person to justice’ (RS, 1998: 17.2). Inability is 

determined by the institutional capacity of the judiciary. A state might be considered unable 

if there is a total or substantial collapse of its national judiciary (RS, 1998: 17.3). However, the 

Court may not simply rule a case either admissible or inadmissible based on the state of 

investigations present when the prosecutor begins examining a given situation. According to 

Article 18 of the RS, in cases where the prosecutor has initiated investigation in proprio motu, 

or a case has been referred to him by a State Party, the Prosecutor must notify  all states 

which could normally have jurisdiction over the crime under consideration. States then have 

a month to respond to the Court and demonstrate that they are adequately investigating the 

aforementioned crimes. The Prosecutor may then decide to proceed with the investigation if 

there are no investigations or prosecutions underway; or if these investigations and 

prosecutions are insufficiently genuine to render the case inadmissible in accordance with 

Article 17.  

 

In order to decide whether crimes have occurred and the situation is admissible, the Office of 

the Prosecutor (OTP) goes through a process of preliminary examination. The OTP has a four 

stage filtering process, which is laid out in its draft policy paper on preliminary examination 

(OTP, 2010a). These stages are guided by the standards set out in the RS on jurisdiction and 

admissibility. The first phase involves an assessment of the communications received by the 

OTP, aimed at ensuring that the information received relates to cases which are not 

manifestly outside the jurisdiction of the Court. The second phase represents, according to 

the OTP, the formal opening of a preliminary examination. Split into two parts, the 

examination first seeks to establish that the Court has jurisdiction over the events in 

question, and subsequently, seeks to identify crimes which would attract the jurisdiction of 
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the ICC. The third phase involves an Article 17 assessment, in which the OTP makes a 

determination about the capacity of the judicial system and the willingness of the state to 

investigate the events identified in Phase two. The final phase of the preliminary examination 

relates to the OTP’s assessment of whether an investigation would serve the interests of 

justice. When exactly a preliminary investigation becomes public is not precisely defined in 

the policy document. However, preliminary examinations are normally made public when 

they reach the second phase of the filtering process outlined in the OTP’s policy document 

(OTP, 2012a). At this point the OTP is focusing its examination on specific crimes which may 

be subject to the Court’s jurisdiction. Preliminary examinations in earlier stages may become 

public, but this is generally as a result of a state party making a public submission to the Court 

about the situation in their country. Since 2011, the OTP has issued annual reports detailing 

its public preliminary examinations (OTP, 2013, 2012b, 2011). 

 

The views on complementarity and its effects on the functioning of the ICC are many and 

varied. Some scholars have questioned the rationale for complementarity, arguing that the 

admissibility process is cumbersome and will impede the Court’s effectiveness (Simbeye, 

2004: 23). However, not all those examining the functioning of complementarity believe that 

it limits the capacity of the Court or that it acts as a brake on investigations. These scholars 

emphasise that admissibility does not have to be proven; that is to say, that it is presumed 

that all cases that fall under the Court’s jurisdiction in terms of ratione temporis, ratione 

materis and ratione personae, are admissible unless conditions articulated in Article 17 

render the situation inadmissible (Cárdenas Aravena, 2006: 116, Robinson, 2006: 141-2). 

Other scholars argue that the complementary nature of the Court’s jurisdiction was a 

necessary precondition of the establishment of the ICC. They contend that the majority of 

states would never have signed up to treaty establishing a Court which exercised exclusive 

jurisdiction (El Zeidy, 2002). The legal framework which establishes complementarity is 

important because it still gives individual states primary responsibility over the investigation 

and prosecution of international crimes. It provides a basic recognition of state sovereignty 

and is ‘an implicit, normative and substantiative preference for the work of national 

jurisdictions in dealing with international crimes’(Mégret, 2006: 23). Scholars who see 

complementarity as a necessary feature of international criminal justice argue that, given the 

global number of human rights violations and the Court’s limited resources, it will only ever 

be able to deal with a small number of international crimes, and therefore the Court will 

never be able to fully replace domestic prosecutions in the quest to end impunity (Akhavan, 

2010).  
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The nature of the crimes covered by the RS, as well as its territorial jurisdiction, provide the 

Court with a significant potential to influence states. Given the complementary nature of the 

ICC’s jurisdiction, the responses of national institutions are centrally important to the 

effective functioning of the Court. According to the RS, torture, disappearances, extrajudicial 

killings, sexual violence and persecution can all be considered crimes against humanity when 

committed with sufficient regularity or as part of a state policy. Any of these kinds of acts 

targeted at a specific group with the aim of destroying it could be classified as genocide. 

There is also an extensive list of acts which, when committed in the context of an armed 

conflict, be it national or international, constitute war crimes. The aim of the RS is to prevent 

and punish the commission of such crimes. Studies into how member states have reacted to 

the creation of the Court will enable a determination about how successful the ICC has been 

in this venture.  

 

The Puzzle of Creation and Membership 

The establishment of the ICC is a major puzzle for those interested in international relations. 

Even those such as Robertson (2006), who advocated for the need for an international 

criminal tribunal, were surprised at the pace at which the RS was ratified. It had been thought 

that the number of ratifications was prohibitive and would mean that the Court would only 

begin operations, if at all, in the distant future (Mégret, 2006: 1). Understanding the Court’s 

creation is an important step in understanding its role, powers and potential to influence not 

only member states but also the international community as a whole. As Hawkins (2004: 780) 

writes, ‘states have no compelling reason to open their human rights practices to scrutiny 

from others or to care about the ways in which other states treat their citizens.’ This section 

reviews different theoretical approaches which seek to explain why states ratified the RS and 

to understand the ability of the Court to socialise states into norm consistent behaviour. 

  

From a realist perspective, a possible explanation of the Court’s creation is that the ICC 

furthers the interests of great powers in the international system. Realists claim that 

international institutions are created and maintained because powerful states believe that 

they serve their interests (Waltz, 2000: 20) and have a negligible effect on state behaviour 

(Koremenos et al., 2001: 762). This argument is unconvincing in the case of the ICC’s creation. 

One of the most influential groups at the Rome Conference was the group of like-minded 
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states which supported a court largely independent of the UN, especially the UNSC; and with 

broad, automatic jurisdiction4 and an independent prosecutor (Schiff, 2008: 70, Deitelhoff, 

2009: 34). Far from being representative of the most powerful states in the international 

community, the group was made up of Australia, Austria, Argentina, Belgium, Canada, Chile, 

Croatia, Denmark, Egypt, Finland, Germany, Greece, Guatemala, Hungary, Ireland, Italy, 

Lesotho, the Netherlands, New Zealand, Norway, Portugal, Samoa, Slovakia, South Africa, 

Sweden, Switzerland, Trinidad and Tobago, Uruguay and Venezuela (Bassiouni, 1999: 455). 

The like-minded group of states received support for its vision of the Court from a permanent 

member (P5) of the UNSC only when Tony Blair was elected Prime Minister of the U.K. 

(Schabas, 2011: 11). Of the P5 members of the Security Council, only France and Britain have 

joined the Court. The U.S. was reluctant to subject its forces to international oversight, and 

this reluctance was transformed into outright hostility when George W. Bush became 

President. On 6 May 2002 his administration took the dramatic step of unsigning the Statute, 

declaring that it did not consider itself bound in any way by the signature of President Clinton 

(Mayerfeld, 2003: 95). The U.S. has sought to undermine the Court by signing bilateral non-

surrender agreements with several nations to ensure that its citizens will not be extradited to 

The Hague, and by pressuring the UNSC to provide blanket exemptions from the Court’s 

jurisdiction for personnel from non-member countries. 

 

The second potential explanation for the creation of the ICC drawn from realism is that the 

Court is a balance to U.S. hegemony. Smaller states might have chosen to align themselves 

and create a Court which had a potential to limit the foreign policy options of stronger states. 

This might represent a convincing explanation if the Court dealt primarily with prosecuting 

abuses committed in interstate conflicts, or if it provided a judicial check of the ability of 

states to resort to war. At present, the ICC can be said to do neither of these things. First, 

while the ICC can and is investigating the conduct of hostilities in interstate conflicts, 

membership of the ICC opens up the state to scrutiny for crimes that have been committed in 

an exclusively domestic context. Second, the Court does not have universal jurisdiction and 

therefore cannot act against personnel from countries which are not party to the Statute, 

unless they were to commit crimes on the territory of a country which was party to the 

Statute. Third, the states at the Rome Conference proved unable to agree upon any definition 

of the crime of aggression. While the Review Conference in Kampala in 2010 produced a 

                                                           
4
 Automatic jurisdiction signifies that by acceding to the Statute, states consent to the Court’s 

jurisdiction as defined in the RS. Automatic jurisdiction does not mean that the Court has primary 
jurisdiction over a case. 
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definition, to date the amendment has not received the support necessary to allow the ICC 

jurisdiction.   However, the fact that the crime of aggression is mentioned at all in the Statute 

is due to the fact that states from the non-aligned movement were vocal advocates for its 

inclusion (Schiff, 2008: 70). This means that the one potential benefit, namely the possibility 

of legally constraining the ability of powerful nations to resort to war, remains unrealised. 

The realist paradigm, therefore, provides scant insight into why so many countries came 

together to negotiate a statute to establish a permanent international criminal court. 

 

An alternative framework of analysis for understanding the creation of the ICC is provided by 

liberalism. Liberalism holds that institutions are utilised by states in order to provide wider 

scope for cooperation, in a way that would not be possible in a purely anarchical world 

(Burchill, 2009: 66). Actors proceed with a ‘logic of consequentialism’, trying to realise their 

preferences through strategic interaction, which in some cases may involve cooperation 

when this furthers the actors’ objectives (Risse, 2000: 3, March and Olsen, 1998: 949-50). 

International organisations therefore are generally created where states recognise that a 

particular policy would be beneficial and provide a public good, but when they also recognise 

that there are incentives for individual states to renege on their agreements in order to 

obtain a short-term benefit. In contrast to realists, liberals argue that institutions enable 

states to come to mutually beneficial agreements rather than seeing them as a constraint on 

a state’s policy options (Schweller and Priess, 1997: 3). One potential explanation for the 

creation of the ICC that flows from a liberal understanding of international relations is that 

states chose to establish the Court in order to centralise cooperation and therefore increase 

efficiency. It has long been argued that an established organisational structure and 

centralised administrative support can increase the efficiency of various enterprises. In the 

case of the creation of the ICC, liberals have posited that states saw it as necessary, because 

having a permanent court would significantly reduce the ‘transaction costs of international 

criminal justice’ (Fehl, 2004: 371). However, while this explanation makes sense when the 

continual creation of new tribunals is assumed as a given, it does not explain why states 

suddenly saw international criminal tribunals as an indispensable mechanism for 

international society. 

 

Liberals concerned with explaining the creation of the ICC also argue that the Court provides 

a public good which had previously been undersupplied. Institutions, as far as the liberal 

approach is concerned, are negotiated responses to resolve specific problems (Koremenos et 
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al., 2001: 768, Martin and Simmons, 1998: 743). Prosecution and deterrence were 

undersupplied in the international system before the creation of the ICC, the argument 

claims, because the political and economic costs are high and the incentive to prosecute is 

low (Abbott, 1999: 374). This system of enforcement has been characterised as ‘anarchic 

enforcement’ (Mayerfeld, 2003: 111-4). According to Mayerfeld, the anarchic system is 

problematic because states are likely to pursue prosecutions only when there is a political 

incentive to do so, creating an enforcement system which lacks legitimacy. Collective action 

solves this problem through a process which Abbott and Snidal (1998: 18-9) have referred to 

as laundering. Laundering allows states to pursue policies which would have been 

unacceptable if they had been enacted by an individual state, but are thought to be 

acceptable because of the international institution’s perceived independence. In the case of 

the ICC, states chose to act through a type of institutional mechanism known as hard law. 

Abbott and Snidal (2000) address the issue of why states might choose to implement what 

they classify as hard law as their preferred institutional mechanism. Hard law is an 

institutional mechanism which embodies a high degree of obligation, precision and 

delegation (W. Abbott et al., 2000). According to Abbott and Snidal (2000: 422), the 

advantages of hard law for states include: reducing transaction costs; strengthening the 

credibility of the commitments; increasing potential strategic options; and resolving 

contracting problems. They argue that states should pursue hard law when: cooperation 

would lead to significant benefits but the possibility of opportunism and its cost are high; to 

produce a credible commitment when non-compliance is difficult to establish; to establish 

clubs of sincerely committed states; and as a tool for executive officials to bind other 

agencies to set standards (W. Abbott and Snidal, 2000: 429-30). As far of the enforcement of 

human rights is concerned, the use of an international tribunal means that the political cost 

of pursuing investigations and prosecutions is somewhat decreased, as states are acting 

through a significantly autonomous institution. However, human rights is not thought of by 

neo-rationalists as being the type of area that encourages strategic interaction through 

institutions, in the way that one might expect for areas associated with the environment or 

monetary policy (Martin and Simmons, 1998: 756).  This is significant when one considers 

that the ICC was specifically aimed at combating the culture of impunity between a state and 

its own nationals, rather than an enforcement issue of the relations between states (Fehl, 

2004: 370). 

 

Constructivist scholarship has identified the increasingly clear legal framework for 

prosecuting grave crimes as being part of the progression of the justice cascade (Lutz and 



62 
 

Sikkink, 2001: 4, Sikkink, 2011, Sikkink and Booth Walling, 2007). Sikkink (2011: 13) describes 

the justice norm as having three central components. The first is the idea that human rights 

abuses are not legitimate acts of state, and as such when an individual is involved in these 

types of abuses they are committing criminal acts. The second component asserts that, given 

these acts are illegal, they should be prosecuted. The final tenet of the justice norm affirms 

that the accused have rights; specifically the right to have their case tested in a fair trial. 

According to this theory, the normative base of the justice cascade accumulated over the 

course of the twentieth century. Sikkink (2011: 96-125) identifies two tributaries for the 

justice cascade: international prosecutions and domestic prosecutions.5 The International 

Military Tribunals (IMTs) held in Nuremberg and Tokyo are considered significant in 

generating the normative change in the international stream of the justice cascade because 

of the principles that they established. Roht-Arriaza (1995: 50) identifies two key principles 

that emerged from the IMTs: the recognition of truth telling as an essential part of public 

reckoning with egregious state-sponsored crimes; and the notion that the crimes that state 

officials committed against their own citizens were prohibited by international law, 

introducing ideas of individual responsibility and undermining the tradition of official 

immunity. The notion that the international community had a role to play in regulating the 

relationship between state and citizen represented a fundamental shift from the position of 

absolute respect for state sovereignty. The shift was justified on the basis that those who 

committed crimes against humanity were hostis humani generis (an enemy of all mankind) as 

these crimes harmed humanity as a whole, and that the commission of those crimes was a 

threat to world peace (Orentlicher, 1991: 2555-2558). This precedent provides the normative 

foundation for the prosecutions of individuals for human rights violations in the international 

system. 

 

The normative foundation was not sufficiently strong at that time to induce states to create 

an international tribunal that would enforce the Nuremberg principles in the international 

system. Instead, the international community focused on producing declarations and treaties 

which defined the increasingly popular area of human rights. The Charter of the United 

Nations espouses the ideals of human rights protection. The preamble of the Charter of the 

UN is evidence of the desire to ‘reaffirm faith in fundamental human rights, in the dignity and 

worth of the human person’ (United Nations Conference on International Organization, 1945: 

                                                           
5
 Note that in this case Sikkink is referring to prosecutions undertaken in the state where the violation 

occurred as well as prosecutions undertaken by third party states through their national judiciaries, 
such as the prosecutions against Latin American military regimes undertaken in some European 
countries.  
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Preamble) which is one of the central precepts of the organisation. States were unwilling to 

put in place an enforceable human rights protection mechanism, which they thought would 

raise international tensions and weaken state sovereignty (Orentlicher, 1991: 2558, 

Robertson, 2006: 32-3). Rather, the organisation opted for the principled, yet unenforceable, 

Universal Declaration of Human Rights (UDHR). The UDHR was released in 1948, giving the 

international community the framework through which the ongoing discussion of human 

rights would take place. Robertson (2006: 34) argues that the UDHR’s most significant impact 

has undoubtedly been normative, as most states have been unwilling to openly violate the 

principles of the declaration. In response to the atrocities of the Second World War, the 

General Assembly also adopted the Convention on the Prevention and Punishment of 

Genocide (Genocide Convention) in 1948. Yet these declarations, treaties and conventions 

did not result in the establishment of international mechanisms to ensure their enforcement. 

International action on human rights was divided by the Cold War and little was done to 

ensure accountability for those who violated norms. It was not until the 1990s that the 

international community again prosecuted the crimes of state officials perpetrated against 

their own citizens. After declaring in 1991 that the situation in former Yugoslavia constituted 

a threat to international peace and security, and creating a commission to examine the 

abuse, the UNSC passed Resolution 827 in May 1993, creating the ICTY (Ratner and Abrams, 

1997: 166-7). The following year, after UN mandated peacekeeping forces witnessed mass 

killings in Rwanda without being sufficient to stop them, the UNSC established the ICTR in 

late 1994 to investigate genocide and other such acts committed in Rwanda and 

neighbouring territories during that year (Schabas, 2006: 4).  The tribunals were not without 

their problems: they struggled to conduct prosecutions in the face of state cooperation in 

obtaining evidence and apprehending suspects which was lukewarm at best; they were 

constrained by limited financial resources; and had highly variable backing from the 

international community (Peskin, 2008). The tribunals strengthened the norm of individual 

criminal responsibility for human rights violations and were an important stepping stone 

towards increased accountability. 

 

According to Sikkink’s explanation of the growth of the justice norm, prosecutions 

undertaken at the national level were also very significant in the creation of the norm of 

individual criminal accountability. This second stream of the justice cascade flows from the 

prosecutions of dictators and authoritarian rulers either in their own country following a 

transition to democracy, or in foreign courts. The norms and practices that emerged during 

the so called ‘third wave’ of democratisation (Huntington, 1991) are the focus of a field of 
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study known as transitional justice. A normative shift towards protecting human rights was 

precipitated by the use of trials in countries such as Greece, Portugal and Argentina, as well 

as foreign indictments against former leaders such as Chile’s Augusto Pinochet. Trials at the 

national level are important in reinforcing the norm that individuals should be held criminally 

responsible for their violations of human rights. It is these kinds of ‘norm-affirming events’ 

which create and strengthen the notion of individual criminal responsibility (Lutz and Sikkink, 

2001: 4).  Sikkink and Booth Walling (2007) argue that the increased use of human rights 

trials gives weight to the claim that there is a justice cascade influencing how violations of 

human rights are dealt with. Thus, according to the theory behind the justice cascade, trials 

of individuals become both a cause and an effect of the phenomenon. While the concept of 

the justice cascade has been influential, some researchers have claimed that the argument 

about the normative cascade is based more on the occurrence of prosecutions rather than on 

any evidence of the legitimacy of the norm of individual criminal responsibility (Vinjamuri, 

2012: 285). Barahona de Brito (2010: 366) argues that it is not possible to know whether 

human rights have improved because of trials or if trials are evidence that the human right 

situation has already improved. Collins (2006: 718), using the cases of the Chilean and 

Salvadorian experiences of transitional justice, argues that outcomes in terms of individual 

accountability are primarily determined by domestic factors and that transnational networks 

are not sufficiently strong or well-funded enough to be decisive actors.  

 

Consistent with the justice cascade theory, the creation of the ICC is understood as the 

natural merging of the national and international trials with the hard law on which they are 

based. For those advocates involved in promoting the justice norm, the establishment of an 

international institution with a capacity to challenge impunity was a necessary step to further 

solidify the norm (Sikkink, 2011: 121). The Court’s existence is explained from a constructivist 

perspective as resulting from the activities of norm entrepreneurs6, who through various 

mechanisms were able to effect change in the international system. The ICC, therefore, can 

be understood not only as a judicial body which seeks to end impunity, but also as the 

institutional manifestation of the norm in favour of individual criminal responsibility for grave 

human rights violations. Importantly, the notion of a justice cascade also provides a 

framework to understand how the ICC might in turn continue to influence the norm of 

individual criminal accountability for serious violations of human rights. If the Court is capable 

of prosecuting individuals who commit crimes under the Statute in a way that appears to be 

                                                           
6
 Refer to the discussion of norm emergence in the first chapter of the thesis 
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legitimate, then the ICC will reaffirm and solidify the norm that those responsible for human 

rights violations need to be held accountable. Despite some of the limitations of the idea of a 

justice cascade highlighted in the previous discussion, it still provides an important 

foundation for understanding the importance of individual criminal accountability, to be 

explored in the context of the ICC’s relationship with Colombia.  

 

The theoretical perspectives examined in this section seek to provide understanding about 

the origin and position of the ICC in the international system. None of the theories 

individually provides us with a complete understanding of the reasons behind the Court’s 

existence. Realism struggles to explain the creation of the ICC, given the sovereign cost 

associated with establishing an independent judicial authority which has jurisdiction over 

human rights crimes. Liberalism provides us with some basic ideas about why states chose to 

cooperate in order to establish the Court, but provides limited insight into why human rights 

became an area in which they were willing to cooperate. Constructivism gives the most 

comprehensive explanation for the creation of the Court through the model of a norm 

cascade. The ICC encapsulates the norm of individual criminal accountability for serious 

violations for human rights which formed the basis of the justice cascade. As the justice norm 

moves from cascade to potential internalisation in non-compliant states, it is important to 

understand how the novel addition of an international judicial institution might shape 

decisions about individual criminal accountability at the national level. This is particularly 

important in light of the complementary nature of the ICC’s jurisdiction, which makes 

national jurisdictions the primary mechanism for the enforcement of the RS. 

 

Complementarity: Defining the Limits of the Court’s Authority 

The way in which complementarity functions has an undeniable effect on how the Court 

operates; and more importantly, determines how the Court interacts with member states.  

There are several different interpretations in the literature of the Court about the 

implications of the system of complementarity. The following section examines how the role 

of the Court in preventing atrocities and ensuring accountability is conceptualised by 

different understandings of the nature of complementarity. The most common and useful 

understandings of complementarity present in the literature are negative complementarity, 

positive complementarity and complementarity as a catalyst for compliance. 
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A review of the literature reveals that there are different definitions of complementarity 

which define different roles for the Court in the quest to end impunity for violations of core 

international crimes. The first conception of complementarity identified in the literature is 

most commonly referred to as negative (Schiff, 2008: 116) or less frequently as classical 

complementarity (Stahn, 2008). Negative/classical complementarity refers to situations in 

which the ICC assumes jurisdiction following a determination that the state in question is 

either unwilling or unable to proceed (Schiff, 2008: 116-117). According to this interpretation 

of the Statute, the ICC is simply a court of last resort (Schabas, 2011: 187).  National 

jurisdictions are given primary responsibility for the enforcement of international standards 

(Kleffner, 2003: 87). The ICC must wait in the background; only emerging from the shadows 

when there are flagrant instances of human rights abuses followed by systemic impunity. In 

keeping with  the concept of negative complementarity, the ICC should only ever exercise 

jurisdiction in cases in which the state is unwilling or unable to exercise its jurisdiction, or in 

cases where there is an obvious failure on the part of the judiciary of the state in question to 

take the relevant judicial action (Akhavan, 2005: 413). Stahn provides a useful insight into the 

underlying normative assumptions of what he terms classical complementarity. According to 

Stahn, classical complementarity assumes that complementarity acts to preserve domestic 

jurisdictions, that its role is tied to the failure of domestic courts, and that it improves 

compliance through threats (2008: 96-7). This means that complementarity is ‘based on a 

sophisticated system of checks and balances between the Court and domestic jurisdictions’ 

(Stahn, 2008: 99). Complementarity, according to this line of argument, means that the Court 

is truly a court of last resort, stepping in only once states have been given the opportunity to 

prove that they are unwilling or unable through conspicuous inaction, flagrantly shielding 

alleged perpetrators, or through the obvious incapacity of judicial organs. Pursuant to a 

negative or classical reading of complementarity, the Court has no authority to act in any 

capacity other than as a review body of the adequacy of national investigations and 

prosecutions. In keeping with this view of complementarity, the type of self-referrals or 

waivers of complementarity (Kress, 2004), which led to the ICC assuming jurisdiction over its 

first three situations – Uganda, the Democratic Republic of Congo (DRC) and the Central 

African Republic – would not be automatically admissible. These scholars argue that the 

referral is evidence of the state’s willingness to have these crimes prosecuted, and therefore 

in instances where the state’s judiciary is able to prosecute, the case would not be admissible 

(Jurdi, 2010: 78). 
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This conception of complementarity has led some to see complementarity as a weakness 

when compared to the primacy of the ad hoc tribunals. Others, including the first Chief 

Prosecutor Luis Moreno Ocampo, view complementarity as a means of expanding the 

normative power of the Court. This is reflected in the alternative conception of positive 

complementarity that appears in the literature. There are, however, differences among the 

conceptions put forward in the literature about positive complementarity. One interpretation 

of positive complementarity reflects an attempt by scholars to find arguments in favour of 

the case of the aforementioned self-referrals. This is primarily an argument in favour of the 

Court assuming jurisdiction over the situation or case where the state, which has the primary 

claim over the acts in question, requests that the Court investigates. A positive interpretation 

of complementarity means that there is only a requirement to prove inability or unwillingness 

when there is a dispute between the ICC and the State Party over jurisdiction (Akhavan, 2005: 

413). According to this line of argument, as the aim of the RS is to end impunity, the state in 

question should not be prevented from choosing to refer an investigation to the ICC in order 

to ensure that crime does not go unpunished (Kress, 2004: 946). This interpretation of the 

complementarity principle has also been referred to as co-operative complementarity (Cross 

and Williams, 2010, Burke-White, 2005). This understanding of complementarity views self-

referrals as a positive development because ‘willingness by states to defer jurisdiction to the 

ICC in the overarching interest of international justice might prove a most efficient way to 

achieve the ultimate goal of preventing impunity for the most heinous crimes’ (Gioia, 2006: 

1114). A common burden is shared by the ICC and state parties, and the appropriateness of 

the Court acting in a given case is influenced by comparative advantages (Stahn, 2008: 101).  

This vision of positive complementarity sees self-referrals as a positive step and an 

acknowledgment that it may be necessary for the Court and a national jurisdiction to work in 

tandem in order to end impunity. It acknowledges that in some instances the Court possesses 

comparative advantages over domestic jurisdictions (Stahn, 2008: 88). 

 

There is a second conception of positive complementarity discernible in the literature which 

focuses primarily on the strengthening of national jurisdictions. This view of complementarity 

argues that the Court has an important role to play, even in cases in which it never conducts 

an official investigation. Also commonly labelled positive (Schiff, 2008: 116, Stahn, 2008) or 

proactive (Burke-White, 2008b) complementarity, it provides a much more expansive view of 

the Court’s role.  According to this interpretation, positive complementarity allows the Court 

to consult with the government and judiciary in question, highlight its concerns about crimes, 

give assistance with training and then continue to monitor the situation to ensure that 
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investigations and prosecutions are proceeding in accordance with the Statute (Schiff, 2008: 

116-7). Rather than simply stepping in where national courts fail to act, the ICC, would 

actively encourage the prosecution of crimes within its jurisdiction by national courts (Burke-

White, 2008a: 60). Complementarity is not simply aimed at threatening states with a loss of 

jurisdiction if they fail to comply, but rather accommodates the cooperation and assistance of 

the Court with state parties (Stahn, 2008: 102). The Chief Prosecutor made his support of this 

concept clear in his inaugural address, stating ‘the effectiveness of the ICC should not be 

measured by the number of cases that reach it. On the contrary, complementarity implies 

that the absence of trials before this Court, as a consequence of the regular functioning of 

national institutions, would be a major success’ (Moreno Ocampo, 2003: 3).  

 

Jan Kleffner (2006, 2008: 310-340), in a slightly more expansive framework than positive 

complementarity, describes complementarity as a catalyst for compliance. Kleffner argues 

that complementarity aims to impel and facilitate a state’s compliance with its obligation to 

prosecute the international crimes codified in the RS because the Statute gives states primary 

jurisdiction over ICC crime (Kleffner, 2006: 80). According to this argument, states will make 

adjustments to their national jurisdictions so that they are capable of fulfilling their 

obligations under the Statute. This implementing legislation is thought to strengthen human 

rights protection at a national level and therefore improve compliance with the Statute. 

Complementarity is described as having the necessary characteristics to induce state 

compliance through several different processes. Kleffner (2008: 311-2) argues that 

complementarity may induce compliance through the compliance pull generated through the 

perceived legitimacy of the RS; through the provision of sanctions; through managerial 

engagement of the Court with individual states; and through internalisation it promotes of 

the norm of individual criminal responsibility. With reference to implementing legislation, 

Kleffner (2008: 337) describes coercion as being the most effective catalyst for compliance 

with the Statute. Of the countries which have implemented legislation, most have justified 

the legislation on the basis that it will prevent cases being declared admissible before the ICC. 

As part of the complementarity as a catalyst for compliance concept, Kleffner (2006: 92) 

argues that is essential to identify the institution or institutions responsible for impunity so 

that a complementary strategy may be effectively implemented. The concept of 

complementarity as a catalyst for compliance therefore sees complementarity as a toolbox 

which provides the ICC with different tools which can be used individually or in tandem to 

achieve the Court’s desired goal of ending impunity and preventing further abuses. 
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The idea that the complementary system might be able to be implemented in a way which 

would motivate states to instigate genuine national proceedings against those accused of 

international crimes has been the subject of some discussion in the literature on the Court. 

The  concept of positive complementarity, as well as Kleffner’s description of 

complementarity as a catalyst for compliance, underscore the Court’s ability to prod national 

jurisdictions to fulfil their international legal obligations by undertaking genuine 

investigations and prosecutions of core international crimes (Bassiouni, 2006: 422). The 

notion of positive complementarity assumes that the ICC possesses sufficient political 

leverage to encourage states to take action against those who commit core international 

crimes (Burke-White, 2008b: 54).  

 

Nouwen’s (2013) work on the functioning of complementarity in the cases of its Sudan and 

Uganda investigations makes an important contribution to the literature on the ICC. She 

focuses specifically on the distinction between complementarity as a legal concept and 

complementarity as a ‘big idea.’ Her investigation into the functioning of complementarity in 

these two cases argues that in countries in which the ICC has an open investigation, its 

involvement might have perverse consequences. Specifically, prosecutions were outsourced 

to the ICC , accountability was not discussed during peace negotiations, and the activity of 

human rights activists was restricted (Nouwen, 2013: 10). Nouwen (2013: 12) claims that 

‘complementarity has insufficiently affected states’ cost-benefit analyses to bring about a 

catalysing effect on domestic investigations and prosecutions.’ As Nouwen (2013: 108) 

appropriately highlights, positive complementarity is policy rather than law, which she argues 

makes ‘its catalysing effect hard to predict.’ Her important work on complementarity, 

however, does not examine how positive complementarity might function before the OTP 

has opened an official investigation. 

 

The concept of positive complementarity is a particularly useful prism for assessing the 

actions of the Court, given that the first Chief Prosecutor of the ICC embraced this principle 

which appears in OTP strategies and policy papers. The first report by the OTP states that the 

Office has adopted a positive approach to complementarity: ‘...it encourages genuine 

national proceedings where possible; relies on national and international networks; and 

participates in a system of international cooperation’ (OTP, 2006: 22-3). According to the 
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2009-2012 Prosecutorial Strategy, the existence of an OTP preliminary examination brings 

with it the possibility of preventing future crimes because ‘it increases the risk of punishment 

even before trials begin’ (OTP, 2010b: 7). The OTP suggested it might make preliminary 

examinations public, issue reports, and hold public or confidential meetings in order to 

reduce impunity and achieve greater respect for human rights  which could trigger 

international effort to address the violations (2010a: 19, OTP, 2010b: 14). Preliminary 

examinations may therefore serve a joint purpose. They allow the OTP to assess issues 

regarding jurisdiction and admissibility, but they also permit the OTP to express concretely to 

member states the possibility that perpetrators may find themselves on trial in The Hague if 

action is not taken to address the problem of violations and impunity. This creates the 

potential for the OTP to influence a domestic judicial process, without necessarily opening an 

investigation in a given state.  

 

The ICC aims to end impunity and prevent human rights abuses around the globe. The 

success of the Court in achieving this goal will depend on the ability of the ICC to prompt 

national jurisdictions to investigate crimes. The more expansive readings of the role of the 

Court posit that complementarity allows the ICC to actively engage with national jurisdictions 

in order to facilitate genuine prosecutions at the national level. The possibility of the Court 

changing cultures of impunity through socialisation is also highlighted. However, the Court 

must be an active interlocutor, imaginatively seizing on opportunities that arise to increase 

cooperation with national jurisdictions and to raise the Court’s international profile, if it is to 

succeed in realising the potential that positive complementarity provides. 

 

Incentives for Membership: Why States Join 

Understanding the motives of individual states in joining the ICC provides some useful 

insights for the study of the relationship between the Court and its member states. A couple 

of explanations have appeared in the literature which seek to explain why an individual state 

may decide to subject to the jurisdiction of the ICC its nationals and anyone who commits a 

crime under the RS on its territory. Frequent explanations given for states joining the Court 

include making a credible (pre-) commitment to human rights and state socialisation. 

Understanding why a state might join the Court is important because it provides a basis for 

understanding why membership of the Court was considered important, and the importance 

the state attaches to being seen to comply with the standards embodied in the RS. 
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The idea of a credible commitment involves making a commitment that entails some cost by 

imposing some restriction on a state’s autonomy in order to increase trust or cultivate a 

specific reputation which will assist them to make an agreement with a third party. According 

to the theory, states use credible commitments to reassure other actors, who they are 

negotiating with, that they intend to fulfil the commitment they have made. By making 

commitments which increase the political cost of defections, actors are able to overcome 

issues such as cynical commitments or time-inconsistent preferences (Simmons and Danner, 

2010: 232). International agreements may achieve this effect in a variety of ways, related to 

the type of delegation of authority to the international institution. Delegation has been 

defined by Bradley and Kelley (2008: 2) as ‘a grant of authority by two or more states to an 

international body to make decisions or take action.’ Delegation to a judicial body, 

particularly an international one, may be challenging to politicians. This is because an 

international judicial body, seeking to establish consistent standards and coherent 

jurisprudence, will not allow for national discretion in the implementation of international 

standards (Moravcsik, 2000: 227). Delegation to an international institution is therefore seen 

as a particularly significant sacrifice of agency on the behalf of each member state. On top of 

the cost of the reduction in state agency, delegating authority to international institutions 

can also be costly because it entails a compromise on policy preferences, and will increase 

the cost of non-compliance through institutional methods of sanction, while expending state 

resources (Bradley and Kelley, 2008: 28). In the case of the ICC, however, the extent of 

delegation is somewhat reduced as states retain the ability to act in the first instance. 

 

The ICC allows states to make a credible commitment to human rights because of the nature 

of its jurisdiction. The ability of the Court to make states pre-commit to individual criminal 

responsibility for cases of genocide, crimes against humanity and war crimes occurring after 1 

July 2002 has been described by Simmons and Danner (2010: 229) as the Court’s ‘primary 

innovation.’ Joining the ICC can be understood as a pre-commitment act, because the state in 

question is effectively declaring that it sees value in prosecuting those who commit human 

rights abuse and inviting the international community to intervene if it fails to uphold its 

commitment (Mégret, 2006: 34). Different studies have suggested this will mean different 

states will join the Court. Moravcsik (2000: 220)—examining the European human rights 

system – argues that the most likely states to advocate a binding international agreement are 

newly established democracies. It is suggested that members of the newly democratic regime 
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use these commitments to reinforce democratic institutions, which in turn assists them to 

build capacity to defend the regime against non-democratic political threats.  Researchers 

reviewing the negotiations at the Rome Conference have argued that, given the limited range 

of crimes covered by the RS, it appealed to a wider range of states, including democratic or 

quasi-democratic states with a recent history of autocracy (Zschirnt and Menaldo, 2014: 24). 

The decision of a country to join the ICC may be an attempt by the state to effectively remove 

the possibility that future governments will be able to resort to human rights abuses, or at 

least be guaranteed immunity for them. Membership of the Court may also benefit the state 

by helping it cultivate a reputation as a nation that respects human rights. At the national 

level, governments might seek to improve their public standing and negotiating position 

through the use of a pre-commitment. Through the use of such a commitment, the 

government is seeking to convince other domestic players that ‘the government has 

voluntarily abandoned the option of engaging in unlimited violence, thus creating incentives 

for all other actors to alter their behaviour as well’ (Simmons and Danner, 2010: 234). This is 

a process which has been termed self-binding, compared by Mégret (2006: 31) to Ulysses’ act 

of having himself bound to the mast of his ship in order to avoid falling foul of the sirens. It 

allows states to commit themselves to a position which they may be forced to follow, against 

their own will, in the future. Of course, as Mégret observes, it is almost impossible to 

irrevocably bind states to a particular policy into the future. However, the ICC represents a 

definite pre-commitment. Withdrawal from the RS is a lengthy process, with any notification 

of termination of membership of the ICC taking effect a year after being officially received, 

and not affecting the admissibility of cases committed during the nation’s membership. 

According to the concept of pre-commitment, the ICC will be largely supported by a coalition 

of principled, accountable, non-violent states and states which lack the institutional capacity 

to deal with human rights violations (Simmons and Danner, 2010: 236).  

 

Constructivism, which focuses on the role of norms and norm entrepreneurs in modifying 

behavioural patterns and policy choices, is more concerned with how actors come to believe 

that norms such as the justice norm are appropriate standards of behaviour. In keeping with 

the constructivist understanding of international relations is the idea that states can be 

socialised into undertaking certain types of behaviour. Not all states will be susceptible to 

socialisation by group members. The most important precondition for socialisation is that the 

state in question values membership of the organisation or group which is seeking to modify 

its behaviour (Flockhart, 2006: 97). This explains why some states that have a strong history 

of human rights protection and frequently commit themselves to uphold human rights would 
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join the ICC. For these states, failing to accede to the RS would be tantamount to admitting 

that they may, at some point in the future, be unwilling and unable to prosecute human 

rights violations committed by their nationals or on their territory (Mégret, 2006: 25). 

According to a constructivist understanding, states would therefore join the ICC because they 

felt that this was the appropriate course of action for them. According to the norm lifecycle 

theory explored in the first chapter, other states will join the Court because they have been 

persuaded to do so through rational argument or because of pressure put on them in naming 

and shaming campaigns launched by norm entrepreneurs. An essential element of the 

susceptibility of a state to the socialisation process is its membership of or desired 

membership of a group which adheres to the norm. 

 

One of the important aspects of Colombia’s ratification of the RS relates to the regional 

support for the Court. The Latin American region has been one of the strongest supporters of 

the ICC, with several of its nations forming part of the group of like-minded states. Among the 

South American nations, only three nations had not ratified the RS by the end of 2002. 

Colombia ratified the RS on 5 August 2002, becoming the 77th nation, and the 17th in the 

Americas to do so. The remaining South American nations have now ratified; Guyana in 2005, 

Suriname in 2008 and Chile in 2009. Currently, Cuba, Jamaica, Nicaragua and El Salvador are 

the only Latin American and Caribbean nations not to join the ICC, following Guatemala’s 

ratification in 2012. The regional body behind the Inter-American human rights system, the 

Organisation of American States (OAS), has sought to promote ratification and compliance 

with the Statute, including Resolution 1770 in 2001 which called on member states to 

support the ratification of the RS and the continuing development of its legal framework. 

Many cite the importance of the Inter-American Human Rights System (IAS) in laying the 

judicial foundations necessary for the prosecution of human rights violations. Herencia 

Carrasco (2010: 463) argues that the IAS has ‘drafted a cross-fertilisation between 

international human rights law and, in a minimal degree, IHL to address human rights 

violations.’ A resolution in support of the ICC was also passed by Mercosur on the initiative of 

Argentine President Nestor Kirchner in 2005. However, there remains a breach between the 

lofty norms that the states aspire to and reality. The Latin American region provides several 

examples of how nations with questionable human rights practices have sought to engage 

with international mechanisms for human rights protection. As Velasco e Cruz (2012: 43) 

writes, ‘the contrast between the advanced positions of Latin American governments in the 

area of international protection of human rights and the deplorable state of these same 

rights within the respective countries is not an isolated or exceptional phenomenon.’ 
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Delagrange (2009: 321) notes Latin American nations have now largely moved away from 

their past of dictatorships characterised by extreme political violence, but this has often been 

predicated on immunity for past abuses. Hence, despite less than perfect human rights 

situations domestically, Latin American nations have seen membership of international 

human rights regimes as being important.  

 

States have chosen to join the ICC because they thought it was an effective way of 

constraining future governments’ actions, in order to cultivate a reputation for respect for 

human rights necessary to conclude an agreement with a third party, or because it was seen 

as a moral obligation. It is conceivable that in Colombia’s case, the ratification of the RS was 

an attempt at pre-commitment with the aim of strengthening its human rights image 

domestically and internationally, which was very poor at the time of ratification. Colombia 

does not, however, fit either of the suggested rationales for ICC membership advanced by 

Simmons and Danner as it has a history of human rights violations, and a (semi-)functional 

judiciary. But, as noted, Colombia is also part of a region which has a history of international 

oversight for human rights issues and which strongly supported the establishment of the ICC. 

A decision not to ratify the RS in this context would have made Colombia a regional anomaly. 

The specific context of Colombia’s ratification of the RS will be examined in detail in chapter 

four. 

 

Conclusion 

The ICC was created with the express aim of preventing and punishing the most serious 

crimes of concern to the international community. At its heart is the normative belief in 

individual criminal accountability for serious violations of human rights. The ICC was also 

created with complementary jurisdiction over the crimes codified in the RS. While the Court 

may influence individual criminal accountability directly by opening investigations into 

allegations of wrong-doing, the idea of positive complementarity envisages that the Court will 

also indirectly influence individual criminal accountability by encouraging states to act first. 

By highlighting its interest in the human rights situation in a particular country through the 

use of preliminary examinations, the OTP has argued that it would pressure the nation to act. 

Given the OTP’s long-running public preliminary examination into the situation in Colombia, 

this provides an important case for understanding how the ICC might be effective at seeking 

to promote individual criminal accountability without opening an official investigation.  
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The remainder of the thesis uses the idea of state socialisation to investigate if there is any 

evidence of the ICC having an influence over the issue of individual criminal accountability in 

Colombia through positive complementarity. Given that the transitional justice processes 

explored in the previous chapter have suggested that certain key actors are important in 

determining the extent and timing of individual criminal accountability, the approach to the 

issue of individual accountability of each of these actors is examined with reference to the 

ICC’s position. The justice cascade discussed in this chapter forms the ideological foundation 

of the ICC. However, the importance of this norm in the future will be determined in no small 

part by the effectiveness and independence with which the ICC goes about fulfilling its 

mandate. The extent to which states such as Colombia are forced to comply or even forced to 

justify non-compliance will therefore have an impact on the strength of the norm of 

individual criminal accountability in the future. 
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Chapter Four 

Politics by Other Means: Violence and the Political 

Landscape in Colombia 

 

The Office of the Prosecutor’s (OTP) preliminary examination of the Colombian situation is 

one of the longest ongoing examinations. It began in June 2004, though the Office’s 

examination was not officially made public until 2006. The OTP has had various interactions 

with the Colombian government since the examination began. It is not possible to know the 

exact extent or content of these communications as they are considered confidential. 

However, the content of some communications have become public, and the Court has sent 

several delegations to the country. Former Chief Prosecutor Luis Moreno Ocampo visited the 

country in 2007 and 2008. In April 2013, a delegation headed by the Chief of Situation 

Analysis, Emeric Rogier, spent five days in Colombia, ostensibly as a follow-up to the report 

that the Office released on its preliminary examination in Colombia on 15 November 2012. 

Positive complementarity and the position adopted by the OTP of using preliminary 

examinations as part of a strategy to catalyse domestic efforts to address impunity are based 

on the idea that the Court is able to influence domestic actions. The extent of this ability 

remains unsubstantiated and this thesis seeks to address that gap in understanding by 

examining the relationship between the Court and domestic accountability processes in 

Colombia. This chapter provides an introduction to the Colombian case, by reviewing the 

political conflict in Colombia and considering why Colombia decided to join the ICC.  

 

Investigating the capacity of the ICC to catalyse the norm of individual criminal accountability 

for serious violations of human rights requires an understanding of the dynamics which have 

fuelled human rights violations and cultivated impunity. The first section of this chapter 

identifies the current armed actors in Colombia and explains their involvement in the 

country’s violence. The second section outlines some of the most common types of human 

rights violations associated with the violence in Colombia. This provides a basis for 

understanding the crimes which are part of the OTP’s preliminary examination as it seeks to 

ensure individual criminal responsibility for serious violations of human rights. The third 

section gives an overview of Colombia’s ratification of the Rome Statute (RS). Understanding 
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why Colombia agreed to sign and ratify the RS will give an indication of how different actors 

within the country responded to the possibility of having an independent international 

criminal tribunal overseeing the issue of individual criminal responsibility within the territory. 

Understanding what kind of international and domestic context led Colombia to ratify the RS 

is an important element of our understanding of how the norm of individual criminal 

accountability was perceived in domestic institutions at the time of ratification. This 

understanding provides a basis for investigating the relationship between the Court and 

Colombia. 

 

Politics and Violence in Colombia 

The Colombian experience presents many contradictions. The country remains in the grip of 

the western hemisphere’s longest ongoing armed conflict, and simultaneously, is one of Latin 

America’s oldest democracies. Human rights violations remain a problem for the country, yet 

this has not necessarily affected the strength of the nation’s relationship with allies like the 

United States. Secretary of State, John Kerry, identified Colombia in 2013 as a model for the 

rest of Latin America to follow and an example of what ‘what awaits them if we can convince 

people to make better decisions’ (cited in Gómez Maseri, 2013). Colombia has been 

undeniably marked for decades by violence. A group of Colombian academics at the end of 

the 1980s even created a new discipline of social studies. Calling themselves violentólogos 

(violentoligists), they attempted to identify the causes of Colombia’s violence. Many analysts 

of Colombian history and politics identify the wave of political killings in the late 1940s and 

early 1950s as the starting point of the current cycle of violence (Safford and Palacios, 2002: 

345-370, Chernick, 1999b: 162, Gutiérrez Sanín et al., 2007: 29). Coming up with a 

satisfactory description of the context in which human rights violations take place in 

Colombia is challenging. Describing the current situation of human rights violations in 

Colombia as a simple armed conflict is potentially misleading. This description would tend to 

suggest that the use of violence in Colombia continues to be controlled by two clearly defined 

opposing sides in the context of armed conflict over clearly defined grievances. As García-

Peña Jaramillo (2007: 116) argues, the Colombian situation, unlike traditional civil wars, is 

characterised by a ‘fragmented conflict, intertwined with organized crime and narco-

trafficking, where the armed actors…have precarious legitimacy.’ The political situation and 

the increasing levels of violence from the 1980s into the 1990s led one analyst to describe life 

in Colombia as Hobbesian (Feldmann, 2005: 24). The following section examines the actors 

which have been the main protagonists in the Colombian armed conflict, starting with the 
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Colombian state, and then exploring the complex array of actors often referred to as grupos 

armados al margen de la ley (outlawed armed groups).  

 

The Colombian State 

There have been two distinct phases in the violence which has plagued Colombia. In the first 

phase, members of the Liberal and Conservative parties generated waves of violence as they 

competed for control over the nation. In the second, the state faced an external threat as 

guerrillas and paramilitary forces took control of parts of the country. Partisan violence 

emerged following the 1946 elections and intensified with the assassination of Liberal 

presidential candidate, Jorge Eliécer Gaitán on the 9 April 1948. The selective killings which 

characterised the period known as la Violencia (the violence) are estimated to have claimed 

80 000 to 400 000 victims, with around a million people being displaced (McDougall, 2009: 

326, Gutiérrez Sanín et al., 2007: 12, Watson, 2000: 531, Safford and Palacios, 2002: 345). As 

the situation deteriorated, General Rojas assumed control of the Casa Nariño in 1953 with 

the backing of the military and the majority politicians from both political parties (Bushnell, 

2007: 305). Liberals and Conservatives ousted the military leadership in 1958 after agreeing 

on a power sharing agreement which provided amnesties for the participants in la Violencia, 

known as the Frente Nacional (National Front, FN) (Gutiérrez Sanín et al., 2007: 15). The FN 

(1958-1974) succeeded in ending partisan fighting between Liberals and Conservatives. 

However, as Safford and Palacios note (2002: 325), by closing the political process to other 

players, the FN ‘invited another sort of violence with which the system is still trying to cope.’  

While the FN marked the end of the violence between Liberals and Conservatives, this did not 

resolve shortcomings which existed in terms of the ability of the state to carry out its policy 

throughout Colombia.  

 

The Colombian state has long been considered weak, and the central government in Bogotá 

has long had problems occupying all of the Colombian territory and enforcing legal norms. 

Gutiérrez Sanín et al (2007: 35-36) outlined five areas which are indicative of state weakness 

in Colombia. The first is territorial failure, which can be summarised as the ongoing inability 

of the Colombian state to fully occupy its territory. Second, and in part as a corollary of the 

first problem, the state does not have a credible monopoly over power. It has never been 

able to control the legitimate use of force, extraction of rents, and territory. Third, the state 

has suffered from regulatory failings, primarily as private agents have frequently been able to 

co-opt public institutions. Fourth, the state has faced extremely contradictory political 
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impulses, and the power structure has meant that at the regional level coalitions are formed 

between legal and illegal actors with the aim of fighting the insurgents. Fifth, ineffective 

policy-making, particularly in the area of security and justice, has meant that agents do not 

see any benefit to be derived from ceding some autonomy to the state, so they resolve 

security dilemmas independently. The state’s weakness can be seen clearly in the Colombian 

approach to law, explained by the expression “la ley se obedece, pero no se cumple” (the law 

is obeyed, but not followed). One Colombian columnist described the attitude as follows, ‘if 

[the law] benefits me, I’ll follow it, but if not, I’m well within my rights to evade it’ (Orlando 

Melo, 2012). This is also reflected in the statistics on impunity in Colombia. The Inter-

American Commission on Human Rights (IACHR, 1999) reported that 97 to 98 per cent of 

crimes go unpunished, 75 per cent go unreported, and that more than 210,000 people had 

outstanding arrest warrants. Impunity for human rights violations was claimed to be 

complete, with 100 per cent of those crimes going unpunished. The frequent disregard of 

legal norms and the inability of the state to enforce them has left it in a very weak position.  

 

The Guerrillas 

Following the period categorised by various scholars as a wave of partisan violence, the 

country entered into a period of low intensity conflict between state forces and the emerging 

guerrilla forces, starting in the mid-1960s (Safford and Palacios, 2002: 347, Chernick, 1999b: 

162-163). In the Colombian context, the term guerrilla refers broadly to armed movements 

which advocate communist or socialist forms of government. What distinguishes the 

guerrillas from other armed movements which exist in Colombia is not only the fact that they 

use tactics associated with guerrilla warfare to advance their objectives, but also that they 

are fighting against the state in order to bring about radical political change. The political 

projects of the guerrilla movements have caused them to be viewed differently from other 

illegal armed groups in the Colombia. As Gonzalo Sánchez (2001: 31) writes, the Colombian 

state has recognised that the guerrillas are not ordinary criminals, but rather ‘rebels with an 

ideology, resources, and specific aims that are contrary to the existing order.’ This in turn has 

promoted the idea that the government must negotiate a political settlement in order to end 

the conflict with the various guerrilla groups.  Nonetheless, this has not meant that the 

guerrilla groups have been consistently accepted as legitimate political players. The exact 

definition of their position has been hotly debated, particularly as drug-trafficking and the 

war on drugs have been of increasing importance to the country, and its relationship with the 

United States. Furthermore, the international focus on combatting terrorism in the wake of 
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the attacks on the U.S. in 2001 has provided incentives for the government to rebrand these 

groups to fit the war on terror discourse.  

 

The 1960s saw the creation of the two guerrilla groups which remain active in Colombia 

today. They are the Fuerzas Armadas Revolucionarias de Colombia—Ejército del Pueblo 

(Revolutionary Armed Forces of Colombia – People’s Army, hereafter FARC-EP) and the 

Ejército de Liberación Nacional (National Liberation Army, hereafter ELN). Other guerrilla 

groups formed after these groups, though the majority of them demobilised in the talks 

associated with the formation of a Constituent Assembly in 1990.7 The origins of the FARC-EP 

are said to be in la Violencia period, when communist self-defence organisations were 

formed. Its members are also thought to have included Liberal party guerrilla factions who 

did not demobilise when Conservatives and Liberals came together to form the FN (Chernick, 

1999a: 197). Due to their origins in communist-agrarian movements, the issues of land 

reform and agricultural workers’ rights have been a central cause of the FARC-EP (Safford and 

Palacios, 2002: 354, Serres, 2000: 193). Like the FARC-EP, ELN originated in the 1960s. 

However, the ELN is based on a different model to that of the FARC-EP. While the FARC-EP 

found the origins as an communist-agrarian movement, the ELN were based on the Cuban 

foco model (Chernick, 1999a: 198) and received some training on this doctrine in Cuba. The 

group established itself in the department of Santander, which borders Venezuela, in the 

region of San Vicente de Chucurí (Safford and Palacios, 2002: 358). The actual size of the 

guerrilla groups was initially quite small. International Crisis Group states that ELN started out 

with about 30 members in the late 1960s; this had grown to almost 300 by 1973 (ICG, 2002: 

4). Slightly larger, FARC-EP started out with around 350 armed members (ICG, 2002: 3).  In 

the early 1970s, the ELN was almost completely wiped out by state forces, and other groups 

exercised very little influence (Gutiérrez Sanín, 2006: 140, Serres, 2000: 196). The guerrilla 

groups also experienced a particularly intense period of state repression during the 

administration of President Julio César Turbay Ayala (1978-1982). Government estimates in 

April 2013 of the groups’ size are around 8,000 for the FARC-EP and 1,200 for the ELN (El 

Tiempo, 2013j). This is a significant decrease in number for the FARC-EP, which is estimated 

to have peaked in the late 1990s,  and early 2000s with somewhere between 16,900 and 

20,000 combatants (ICG, 2012: 2, Ince, 2013: 20). 

                                                           
7
 These groups included the Ejército Popular de Liberación [Popular Liberation Army], Movimiento 19 

de abril [19 April Movement] and Movimiento Armado Quintín Lame [Quintín Lame Armed Movement, 
an indigenous guerrilla movement]. A splinter faction of the EPL did not demobilise and remain active, 
apparently cooperating with FARC-EP and ELN. 
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The definition of the guerrillas is controversial is because it affects the perceived legitimacy of 

these groups both at the national and international level, and their legal treatment. The 

guerrilla groups, particularly the FARC-EP, have sought to present themselves as belligerents. 

It was partly for this reason that Colombia delayed ratifying the II Protocol of the Geneva 

Convention until 1994, as it had been argued that this would aid the guerrillas in their quest 

for recognition as belligerents (Esquirol, 2000: 40-53, Chernick, 1999b: 174). The guerrillas’ 

political objectives were not recognised by the state until the government of President 

Belisario Betancur Cuartas (1982-1986). Betancur’s administration was the first to initiate 

talks with the guerrillas and in doing so changed their status from bandits and criminals, to 

political insurgents with whom the government could negotiate (García-Peña Jaramillo, 2007: 

94-96, Chernick, 1999b: 175-176). The political recognition afforded to the guerrilla 

movement by the peace negotiations with the government was not universally accepted by 

political interlocutors in Colombia.  

 

Contemporaneously to the negotiations with the Betancur administration, a new term 

entered the Colombian conflict lexicon. When in April 1984  Colombian police uncovered a 

large drug laboratory in the south-western jungle region of the country, then U.S. 

ambassador Lewis Tambs is said to have coined the term narco-guerrilla to describe the 

FARC-EP, who it was alleged were protecting the laboratory (Camacho Guizado and López 

Restrepo, 2007: 80, ICG, 2012: 14). The use of the narco prefix has become quite popular 

when talking about the Colombian conflict. Both the U.S. and Colombian officials frequently 

refer to the insurgent movement as narco-guerrillas (Esquirol, 2000: 36). In more recent 

times, the use of narco when naming the guerrillas has become more popular. Former 

President Álvaro Uribe Vélez (2002-2010) frequently refers to FARC-EP and ELN using these 

types of terms. As well as referring to the FARC-EP as ‘a collection of bandits’ (Unidad de paz, 

2003) he compared the group to Al Qaida and ETA (El Tiempo, 2003b). In the context of the 

present peace negotiations with the FARC-EP, the former president has been avidly using 

twitter. His twitter feed is full of comments such as ‘the Santos Government legitimises 

terrorists by calling them “actors in the armed conflict”’ (2013). The position that the guerrilla 

groups are terrorist organisations also has international backing, with the U.S. and the 

European Union including these movements on their respective list of terrorist organisations 

(García-Peña Jaramillo, 2007: 125).  
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Paramilitaries and Paramilitary Successor Groups 

Perhaps even more controversial than the guerrillas when it comes to nomenclature are the 

counter-insurgent groups in Colombia. The latter half of the 1980s saw an increase in 

violence and the fragmentation of the conflict as more groups became involved in fighting 

the state and the guerrillas. Two groups which began to exert increased influence in Colombia 

in this period were the narcos8 (drug traffickers) and the paramilitary/autodefensas (self-

defence groups). While neither of these groups were technically a new phenomenon in 

Colombia in the 1980s, the role that they played in occurrence of political violence changed 

significantly during this period. On the one hand, the narcos of the Medellin cartel, calling 

themselves los extraditables (the extraditable ones) launched a war against the state to try 

and prevent their extradition to the U.S. to face drug charges. On the other, the paramilitary 

groups sought to fight the guerrillas. Their strategy involved not so much direct confrontation 

with the insurgent forces, as attempting to “quitarle el agua al pez” (take the water away 

from the fish). In practice this has meant that the bulk of the paramilitary violence has been 

directed against civilians, particularly in rural areas (Romero, 2002: 275). So called “military 

objectives” of the paramilitary groups have also included attacking human rights activists 

who they claim act as fronts for the guerrilla (Mazzei, 2009: 101).  The impact of the violence 

on the Colombian political system was never more obvious than in the run up to the 1990 

presidential election. Three presidential candidates, Luis Carlos Galán Sarmiento (Liberal), 

Bernardo Jaramillo (Union Patriótica) and Carlos Pizarro Leongómez (Alianza Democrática M-

19), were assassinated in the run up to the election. Galán had extensive popular support and 

was tipped to win the elections. There was also a failed assassination against the Liberal 

candidate César Gaviria Trujillo (President 1990-1994), which involved the bombing of a 

commercial airliner on which the candidate was supposed to have flown. On 29 November 

1989 Avianca flight 203 exploded not long after take-off from Bogotá, claiming the lives of all 

107 people aboard. 

 

One of the biggest contentions is between those who call these groups paramilitary 

organisations, and their proponents who suggest that the groups are autodefensas (self-

defence groups). Cubides (1998: 202) offers a comprehensive definition of what the term 

paramilitaries means in the Colombian context. Paramilitaries refers to all irregular armed 

groups who seek to defend the status quo, and justify their existence and tactics by citing the 

existence and actions of the guerrillas. Cubides also highlights that the term paramilitary 

                                                           
8
 The term narco comes from the abbreviation of the Spanish term for drug trafficker narcotraficante.  
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indicates that these are irregular forces of the state. Others argue that the more appropriate 

term for these organisations is autodefensas because they aim to defend the community 

against attacks from the insurgent groups. Autodenfensas are defined as a group which 

‘defends a given region, without any designs on national expansion or influence in other 

regions’ (Ávila Martínez, 2010: 93). The desire to be categorised as self-defence groups is 

evident in the umbrella group formed in 1997 under the leadership of Carlos Castaño Gil 

called las Autodefensas Unidas de Colombia (The United Self-Defence Forces of Colombia, 

hereafter AUC).  The efforts of the AUC to present themselves as the protectors of Colombia 

were again made evident when in 2004 then AUC leader, Salvatore Mancuso, addressed the 

Colombian Congress. Mancuso stated that ‘the patriotic commitment of the AUC, to protect a 

free, dignified, safe and peaceful Colombia, remains ongoing, as is demanded by millions of 

honest and good-willed Colombians, lovers of freedom who support our national anti-

insurgent movement, and have put the defence of their security in our hands’ (Mancuso, 

2004: 1). Mancuso made several references to the AUC forming as self-defence groups in 

order to protect Colombians against the scourge of the guerrillas. He claimed it had been ‘our 

tragic destiny’ to defend Colombians whose state was ‘indifferent, inefficient, weak, absent 

and incapable of providing the protection and security we require’ (2004: 2-4). The 

Colombian government has avoided using the label paramilitary, preferring to refer to these 

groups as illegal self-defence groups or outlawed armed groups.  

 

The disagreement comes from the legal standing of these groups, and how they have been 

co-opted over time. It has not been uncommon in Colombia for irregular armed forces to 

spring up in Colombia to protect a particular territory, or advance specific interests. These 

forces have been relied upon to create order and maintain order in areas where the state is 

too weak to do so (Avilés, 2006: 106). In 1965, President Guillermo León Valencia (1962-

1966) promulgated Presidential Decree 3398 (later formalised in Law 48 1968) which gave 

the armed forces the ability to form and arm self-defence groups from the local populace in 

order to provide the armed forces with support. Irregular armed groups became more 

important in the 1980s, when the first modern paramilitary groups were created. Much of 

the analysis which looks into the paramilitary phenomenon in Colombia cites the group 

Muerte a Secuestradores (Death to Kidnappers) as one of the first of the contemporary 

paramilitary groups. Created in 1981 in the Magdalena Medio area, the group was founded 

by members of the Medellin cartel, with links to security forces and police (ICG, 2003). It 

came as a response to the kidnapping of Martha Nieves Ochoa Vásquez, sister of the Ochoa 

brothers Fabio, Jorge Luis and Juan David, who were founding members of the Medellin 
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cartel (Gómez Gallego et al., 2010: 47). This shows that, even from the early stages, there was 

a great deal of involvement of drug traffickers in the construction of paramilitary groups. The 

army was also responsible for training some of these groups. Romero (2002: 286) highlights 

the example of the XIV Brigade in Magdalena Medio which was responsible for training 

several of these groups in the early 1980s. 

 

The arming of civilians for the maintenance of peace and order in Colombia remained legal 

until 1989. The decision to outlaw the self-defence groups and make their creation a criminal 

offence was taken following a massacre of a judicial commission in La Rochela, Santander 

department by one such group (García-Peña Jaramillo, 2005: 60). The Colombian government 

had also been under international pressure to do something about the number of abuses 

being committed by these groups, particularly the massacres of civilians (Watson, 2000: 535).  

Armed civilian groups were again made legal in 1994, when the government created the 

CONVIVIR.9 Supposedly created with the aim of gathering intelligence for the army, they 

frequently were used by various persons as armed protection (Restrepo, 2001: 118). By 1997 

the numbers of the CONVIVR has swelled to almost ten thousand across five hundred groups, 

with little supervision over their activities (Avilés, 2006: 119). In its 1999 report on the 

situation of human rights in Colombia, the Inter-American Commission on Human Rights, 

expressed concerns about how the CONVIVIR groups were actively participating in hostilities 

– compromising their civilian status—and had been directly carrying out violations of human 

rights (IACHR, 1999: G). The groups were declared unconstitutional by the Constitutional 

Court in 1997, stripping the groups of the ability to carry arms and many of their faculties 

relating to control and surveillance (Romero, 2002: 287, Valencia, 2007: 23). By the end of the 

decade, the CONVIVIR no longer existed, though many of the members had been absorbed 

into the paramilitary groups. 

 

The final contention around the paramilitary groups centres on whether or not these groups 

are still operating in Colombia today. President Uribe presided over a demobilisation process 

of paramilitary fronts associated with the AUC from 2002 to 2006. The demobilisation 

processes provided the paramilitaries with judicial benefits under the Ley Justicia y Paz 

(Justice and Peace Law, hereafter LJP) which came in the form of reduced sentences for those 

                                                           
9
 Cooperativas para la Vigilancia y la Seguridad Privada [Private security and vigilance cooperatives]. 

The acronym was clumisly formed to spell out the Spanish verb convivir, which means to live together 
(in harmony). 
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who complied with certain criteria. Following the LJP process, the government contended 

that there were no longer paramilitary groups operating in Colombia. The new groups which 

emerged in various parts of the country were labelled bandas criminales emergentes (new 

criminal groups) or BACRIM. Various reports by NGOs on these groups highlight their links to 

fronts of the AUC which demobilised during the LJP process, and they are referred to as new 

illegal armed groups (ICG, 2007) or paramilitary heirs (HRW, 2010). The importance of the 

definition of these groups goes far beyond a question of mere semantics. The Comisión 

Nacional de Reparación y Reconciliación (National Commission of Reparation and 

Reconciliation)10 issued a report on these groups, in which it highlighted their diversity. The 

report demonstrates that many of the new groups are formed in areas of previous AUC 

influence, and sometimes with middle ranking former AUC members in control (CNRR, 2007). 

Not all sectors of the state agree with classifying these groups as criminal elements, and 

therefore separate from the country’s internal armed conflict. Indeed, the armed forces have 

repeatedly expressed discontent over this characterisation of these groups, because of the 

impact this definition has on the force which can be used to combat them.  

 

Modes of Violence and Human Rights Violations in Colombia 

Part of understanding the relationship between the ICC and Colombia is identifying what type 

of violations are taking place in Colombia which could potentially fall under the Court’s 

jurisdiction. As discussed in the preceding section, the country has had a tragic history of 

human rights violations. It has regularly featured on the black list (Chapter IV) of the Inter-

American Commission on Human Rights. In the 1990s, the paramilitaries and state agents 

were claimed to be responsible for seventy to 80 per cent of political murders outside of 

combat, with the guerrillas responsible for the remainder (Gallón, 2007: 357, Avilés, 2006: 

111). Various NGOs pointed out that while the direct involvement of state forces in human 

rights abuses decreased through the 1990s, the number of violations committed by 

paramilitary groups with the acquiescence of state forces increased dramatically (HRW, 

2000). More recently, the ability of the groups the government refers to as BACRIM to violate 

human rights has become apparent. Data collected by the Personería (Ombudsmen) shows 

that BACRIM are responsible for around 30 per cent of the cases they receive (Semana, 

2013). One of the difficulties is trying to get accurate figures for the commission of various 

types of crimes. There is often an under-reporting of figures from government sources, 
                                                           
10

 The Commission, or CNRR, was created as part of the LJP. The Commission’s functions were 
absorbed into new institutions created in the 2011 Victims’ Law (Ley 1448 2011). Namely the Unidad 
de Atención y Reparación Integral a las Víctimas [Assistance and Integral Reparation Unit] and the 
Centro de Memoria Histórica (Centre of Historic Memory). 
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largely because victims of crimes have little confidence in the authorities. Human rights 

abuses have also tended to disproportionately affect indigenous and Afro-Colombian 

communities. Several types of violations have characterised the violence which Colombia has 

experienced. These include extrajudicial executions/homicide of protected persons, 

massacres, kidnapping, forced disappearances, forced displacement, recruitment of child 

soldiers and sexual violence. 

 

Selective killings have been a practice which has been used in Colombia not only in the 

current period of violence, but also throughout Colombia’s history as an adjunct to political 

competition. Often referred to in Colombia as extrajudicial executions or homicide of 

protected persons (i.e. the protection afforded to civilians under the Geneva Conventions), 

they continue to shape the way violence is expressed in Colombia. During the 1990s 

Colombia had one of the highest homicide rates in the world, peaking at just 80 per 100 000 

in the early 1990s (Peñaranda, 2001: 193). According to government statistics collected by 

the Colombian Police, between 1990 and 2005, 405,572 people were murdered in Colombia 

(Observatorio de DD HH y DIH, 2008: 13). Of course, not all homicides are linked to the 

country’s internal armed conflict. Of the murders which occurred in this period, 53,245 are 

claimed by government sources as representing the civilians killed by armed groups. Even the 

government sources consider this to be an underrepresentation of the real figure, due to 

difficulties identifying these types of crimes (Observatorio de DD HH y DIH, 2008: 149).  

Extrajudicial killings by Colombian armed forces have been documented in reports issued by 

the Inter-American Commission on Human Rights and several national and international 

NGOs. Members of the police and armed forces have been accused of murdering leaders of 

civil society organisations and persons who are suspected of collaborating with armed groups 

(IACHR, 1999: E.i-ii). Extrajudicial executions also include the so called falsos positivos (false 

positives) cases, in which members of the security forces killed civilians and presented them 

guerrillas killed in combat (Alston, 2010). The other parties to the state conflict have also 

been involved in the murder of civilians. Paramilitaries have engaged in selective killings, 

targeting what Carlos Castaño (former AUC leader) termed “plainclothes guerrillas”(ICG, 

2003: 13). This is the way the paramilitary groups frequently label human rights activists, 

trade unionists and community leaders. Paramilitaries are believed to have played an 

important role in the extermination of the Unión Patriótica, the political movement formed 

by FARC-EP members who demobilised in the mid-1980s. According to the latest report by 

the Office of the UN High Commissioner of Human Rights in Colombia, the groups which 
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formed in the wake of the paramilitary demobilisation process are responsible for the largest 

number of murders (UNHCHR, 2013).  

 

Massacres11 have also had a central role in the conflict, not only because of the loss of life but 

also because of the role they have played in terrorising the civilian population. In El Salado in 

February 2000, 450 paramilitaries with significant fire power, including helicopters, killed 60 

people and converted the town of 7 000 into a ghost town because the residents had the 

misfortune to live in an area in which the FARC-EP were active(GMH, 2009).   In La Rochela in 

January 1989, a paramilitary group, with assistance from some members of the army, killed 

12 out of 15 judicial operatives who were investigating crimes committed in the area (GMH, 

2010). The paramilitary groups have been one of the primary users of massacres. In the 

twelve months from October 1995 to September 1996 these groups were responsible for 

thirty-two of the fifty-five massacres committed in Colombia, almost 60 per cent of the 

massacres (Sánchez, 2001: 21). According to government statistics published in a report on 

homicides in Colombia, between 1990 and 2005 10,733 people were killed in massacres by 

armed groups, representing around 20 per cent of the total victims killed by these groups 

(Observatorio de DD HH y DIH, 2008: 150). The perpetrators of the vast majority of cases 

remained unidentified (6,612), but 2,042 were attributed to paramilitary groups, 1,583 to 

FARC-EP, 423 ELN, 37 EPL and the remaining 36 to other organisations. There have been 

various allegations of collusion, or at least omission, by members of the armed forces who 

have been conspicuously absent when massacres by paramilitary groups have taken place, 

arriving only once the paramilitaries are no longer in the area (HRW, 2001b).  Since the 

demobilisation of the AUC, the new groups which have emerged have continued to 

perpetrate massacres against civilians (HRW, 2010).  

 

Colombia has an extremely large number of internally displaced persons. Current estimates 

range between 4,900,000 and 5,500,000 (IDMC, 2011) and as of  January 2012 the UN 

Refugee Agency had 3,888,309 people registered as having been internally displaced (UNHCR, 

2013). Displacements are intrinsically related to the other forms of violence in the country, 

often being generated by hostilities between armed groups or threats, murders and 

massacres against members of the civilian population. The displacements across the country 

have meant that those people have frequently lost the effective ownership of their land. The 
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 Under the Colombian penal code a massacre is considered to be the killing of four or more unarmed 
people. 
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2010 report of the High Commissioner of Human Rights (2010: 15) provides estimates that 

between 1.2 to 10 million hectares have been lost by displaced populations, representing 

between one and 8.7 per cent of Colombia’s territory. Analysts have pointed out that the 

guerrilla groups have used forced displacement as a means of securing territory, particularly 

in strategic corridors and coca growing zones (Feldmann, 2005: 29). As the conflict has 

increasingly entered urban areas in Colombia, there have also been intra-urban 

displacements. According to a report by CODHES, a Colombian NGO which focuses on 

displaced persons, 9,089 people were victims of intra-urban displacement in 2012. Large 

intra-urban displacements were recorded in the municipalities of Buenaventura (Valle de 

Cauca), Medellin and Segovia (Antioquia), El Tarra (Norte de Santander), Tumaco (Nariño) 

and Soacha (Cundinamarca), with Buenaventura recording just over 60 per cent of the total 

(Rojas Adrade, 2013: 17). The displacements are not just the result of criminal activities, 

according to CODHES. As with other displacements they are part of a strategy to gain control 

over an area which the group considers to be strategic (Rojas Adrade, 2013: 22-23).  

 

Kidnapping has been frequently associated with the Colombian conflict over the past 

decades, which is not surprising when you consider that Colombia in the late 1990s is 

estimated to have registered nearly half of the kidnappings reported worldwide 

(Observatorio de DD HH y DIH, 2009: 7, IACHR, 1999: Ch1.3.b.54). Under international law, 

the practices referred to as kidnapping in Colombia could frequently be classified as hostage-

taking. According to a government publication, between 1962 and 2007 45,427 people were 

kidnapped; about 60 per cent of these cases were what the Colombian authorities term 

secuestro extorsivo (extortive kidnapping), the remainder are classified as secuestro simple 

(normal kidnapping, which includes cases of people temporarily retained by an armed 

group)(Observatorio de DD HH y DIH, 2009: 7). More than 50 per cent of these cases are said 

to have occurred between 1996 and 2007. Kidnappings have been predominantly, though not 

exclusively, employed by guerrillas with a variety of aims. There have been documented 

instances of both FARC-EP and ELN using kidnappings to  extract ransoms to raise funds and 

influence elections (IACHR, 1999: ChIV.D.7) It has been claimed that the FARC-EP use 

kidnappings (or as they call them retentions) in order to collect intelligence and extract a 

ransom (Brittain, 2010: 118-119). Since 1998 they have also used a practice referred to as 

pesca milagrosa (miraculous catch) which involves randomly kidnapping civilians along the 

country’s highways (Restrepo, 2001: 116).  The paramilitary groups have also been associated 

with the use of kidnappings, for example the kidnapping of some of the family of the FARC-EP 

commanders in 1996 (Sánchez, 2001: 21). There have been various incidences of mass 
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kidnapping. In 1999, ELN perpetrated two mass kidnappings in two months, taking 46 people 

hostage on a plane departing from Bucaramanga in April, and in May they took hostage 143 

people attending mass in a church in Cali.  

 

There have been instances of forced disappearances in Colombia, committed by state forces, 

or by the paramilitary groups with tacit state approval. As of May 2013, the National 

Commission for the Search of Disappeared Persons recorded 146,713 people as having 

disappeared in Colombia, 20,175 of those presumed to be forced disappearances (2013). 

Amnesty International has estimated the number of forced disappearances during the course 

of the conflict to be upward of 30,000 people (AI, 2013). According to the International 

Convention for the Protection of All Persons from Enforced Disappearance (2006), enforced 

disappearance is considered to be ‘the arrest, detention, abduction or any other form of 

deprivation of liberty by agents of the state or by persons or groups of persons acting with 

the authorization, support or acquiescence of the state, followed by a refusal to acknowledge 

the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared 

person.’ Enforced disappearances are an ongoing problem in Colombia and occur with almost 

total impunity (UNHRC, 2012: 4). The number of forced disappearances registered by the 

Colombian Commission for the Search for Disappeared Persons has risen sharply, with 12,632 

cases as of November 2010 (UNHCHR, 2010: 10), and 18,527 as of September 2012 (UNHCHR, 

2013: 13). The rapid spike in the number of persons who have been forcibly disappeared 

registered in the National Database is to be expected as the Database has been in operation 

only since 2000. However, enforced disappearances continue, with 113 people reported in 

2012 (UNHCHR, 2013: 13). Enforced disappearances were part of the way in which the 

aforementioned falsos positivos were perpetrated, as the civilians who were abducted, 

executed and then reported as killed in combat were often recorded as John Does, making it 

impossible for their families to find out what had happened to them (FIDH, 2012a). 

 

Many of the armed groups in Colombia have also been accused of recruiting child soldiers.12 

Calculating just how many child soldiers there may be in Colombia is challenging, and many of 

the figures provided by government agencies and NGOs use estimates based on the number 

of child soldiers already demobilised from those groups. The state agency Instituto 

Colombiano de Bienestar Familiar (the Colombian Institute of Family Wellbeing), which is 
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 In Colombia, a child soldier is any recruit under the age of 18. The RS defines child soldiers as being 
under the age of 15. 
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responsible for attending to child soldiers who have demobilised or been captured by the 

armed forces, say they received 5,005 children from 1999 to 2012 (ICBF, 2012: 5). The 

majority of these children had come from the ranks of the FARC-EP. Human Rights Watch 

estimated in 2003 that one in four of the combatants who belonged to the illegal armed 

groups were under the age of eighteen (HRW, 2003: 4). Based on this estimate, HRW argued 

that there could be in excess of 11,000 child soldiers among the ranks of the illegal armed 

groups in Colombia (HRW, 2003: 19) Though this phenomenon is commonly associated with 

the guerrilla forces, the paramilitaries have also had minors in their ranks. Indeed, one of the 

few convictions to come out of the AUC demobilisation process was against Fredy Rendón 

Herrera, alias “el Alemán” for, amongst other crimes, recruiting over 300 minors (El Tiempo, 

2013m). There have also been reports that the so called BACRIM are recruiting children as 

young as twelve to be part of their organisations (El Tiempo, 2013c, HRW, 2010: 39). The 

Colombian Armed Forces have not been accused of having persons under the age of 18 

among their combatants since December 1999, when Colombian law was modified to 

prohibit their recruitment. At that time the Colombian army demobilised more than 800 

soldiers who did not meet the new age requirement (HRW, 2003: 11). Some NGOs, however, 

continue to raise concerns about the exposure of children to violence as a result of some of 

the intelligence gathering strategies of the armed forces.  

 

One category of human rights violations which has long been one of the least visible and has 

only recently become the subject of serious consideration is that of sexual violence. Reliable 

statistics are difficult to find due to poor documentation and underreporting (Chappell et al., 

2013: 466). Sexual violence has been used in Colombia as a weapon, constituting one of the 

tactics armed groups use to forcibly displace civilians. The United Nations Secretary General, 

in a 2013 report on sexual violence in conflict,  argued that there was evidence that illegal 

armed groups in Colombia  have used sexual violence in order to ‘displace populations from 

lucrative mining or agricultural zones and from areas of strategic importance for drug 

trafficking’ (UNSG, 2013: 3). Sexual violence has also been used to attempt to intimidate and 

silence female activists, community leaders and journalists (UNSG, 2013: 6, AI, 2011: 15). A 

survey conducted by a group of Colombian NGOs into women and sexual violence related to 

the armed conflict identified many cases of rape, forced prostitution, forced pregnancy, 

forced abortion, forced sterilization, sexual harassment, forced domestic service and control 

of social life (Sánchez Gómez et al., 2011: 14). There have also been reports of the illegal 

armed groups forcing their female recruits to use contraception, and if they fall pregnant, 

forcing them to have an abortion (AI, 2011: 15, HRW, 2003). The Colombian Constitutional 
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Court drew attention to what it saw as the unacceptable situation of women in Judicial 

Decree 92 in 2008, when it stated that the government should implement several 

recommendations to improve the security of displaced women and improve its performance 

in responding to cases of sexual violence. As part of this decision, it referred 183 cases of 

sexual violence to the Colombian Prosecutor for investigation. So far there has been very 

meagre progress in these cases (AI, 2012). 

 

Joining the ICC 

Despite Colombia’s poor human rights record, the nation has consistently ratified 

international human rights treaties. However, the treaties ratified by Colombia prior to the RS 

had weak or non-existent enforcement mechanisms, making non-compliance relatively low 

cost. While Colombia had a history of ratifying human rights treaties, the nation’s ratification 

of the RS was not assured. The ratification of the RS was a drawn out process and it is a good 

illustration of how the diffusion of international norms develops distinctly in different 

institutions. Domestic pressure and congressional initiative were vital in laying the 

foundations for the ratification of the Statute. Ultimately, however, the ratification was 

delayed by the executive until the collapse of the government’s El Caguán peace process with 

the FARC-EP. There are several elements of the ICC which made it relatively attractive to 

Colombian state institutions. These included its complementary jurisdiction, temporal 

limitations and normative impact on the domestic human rights situation. This section 

explores the ratification process and the arguments for and against ratification. 

 

The Colombian process towards ratification began on 10 December 1998, Human Rights Day, 

when President Pastrana signed the RS. The signing took place as the government announced 

a suite of measures which it argued would improve the country’s poor human rights situation 

(El Tiempo, 1998). At the time, Colombia was under intense international scrutiny as a result 

of the grave human rights situation in the country. However, the administration was slow to 

introduce legislation to commence the ratification process. One of the complicating factors 

was that the ratification process would require some constitutional amendments, as parts of 

the Statute were seen as being incompatible with the Colombian Constitution. Also, the 

administration was undertaking peace negotiations with the FARC-EP and there was some 

concern about how the RS might affect that process. FARC-EP’s commander at the time, alias 

“Manuel Marulanda,” had attacked the idea of Colombians being judged overseas as a 

betrayal of Colombia’s sovereignty (Semana, 2001). Pastrana justified singing the RS as a step 
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towards ensuring that war crimes and crimes against humanity did not go unpunished 

(Pastrana Arango, 2000). However, he reportedly sought to block the ratification process. 

When members of Congress Gustavo Guerra and Jimmy Chamorro tried to pass the 

constitutional amendment to facilitate Colombia’s ratification, several government ministers 

wrote a letter expressing their displeasure at this interference into Colombia foreign policy, 

which they claimed should be the exclusive prerogative of the President (Estrada Villa et al., 

2001). The opposition members originally proposed that the RS be incorporated into the 

Constitution. However, after consultation with the government, an amendment to the 

Constitution was eventually passed in 2001, modifying Article 93 to allow the ratification of 

the RS (Acto Legislativo 02/2001). Through pressure from the Congress, the foundations for 

Colombia’s ratification of the RS had been laid. However, despite the supposed constitutional 

barriers to ratification having been overcome with the passage of the Constitutional 

amendment, the Pastrana administration did not move to ratify the RS until March 2002. 

Pastrana’s decision to send the treaty to Congress for approval came on the heels of the 

government’s recognition that the peace process with the FARC-EP had failed. The 

government introduced a raft of measures to strengthen its position relative to the 

insurgency; one of these was the introduction of the necessary legislation to ratify the RS.  A 

law approving the ratification of the RS eventually passed the Colombia Congress in June 

2002 (Ley 742). On the day Pastrana sanctioned the law he proclaimed: 

This is a warning for the violent, wherever they are, be they guerrillas or self-defence 

groups, or even, for deviations from their mission, those who form part of the 

security forces of the civil authorities of the state…Anyone who insists on attacking 

the civilian population and operating outside the bounds of IHL will be captured, 

judged and convicted (Pastrana Arango, 2002). 

A qualification to this statement would come later when the reservation Colombia had made 

on war crimes was made public. On 5 August 2002, just two days before Uribe took office, 

Colombia became the 77th state to ratify the RS.  

 

It is worth recalling that during the debates about ratification Colombia was experiencing one 

of its worst periods of violence and simultaneously an increased international interest in the 

armed conflict.13 There was a feeling that action needed to be taken to address Colombia’s 

humanitarian crisis and the RS seemed to provide a possibility of doing that. It was argued 
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 This was in part a strategy of the Colombian government to galvanise support behind it in its battle 
with the insurgent groups, best exemplified in the so-called Plan Colombia.  
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that ratifying the RS would be beneficial because of the effect it might have on the way 

hostilities were conducted and its potential to reduce impunity. If Colombia failed to ratify 

the Statute some argued that this would indicate Colombia was not committed to eliminating 

these type of violations in the future (2002c: Section: CPI y la Paz), ‘giving IHL only a rhetorical 

value and, to a certain extent, a tolerance of crimes against humanity’ (2001: Section: La 

Corte como Implulso al Proceso de Paz). By ratifying the RS, it was suggested that Colombia 

would redefine what was up for negotiations at the moment of agreeing upon terms of a 

peace accord (Gaceta del Congreso, 2001: Section: La Corte como impulso al Proceso de Paz). 

This would, it was presumed, mean that all parties to the armed conflict knew that violations 

of IHL, and other crimes under the RS, would be subject to investigation and punishment. It 

was also suggested that international judicial oversight would have a positive effect on the 

way these crimes were dealt with by the Colombian judiciary. As the report accompanying 

the legislation to ratify the RS noted: 

In some cases the perpetrators have not been punished, or have been lightly 

punished, and almost never have their instigators or intellectual authors been 

sanctioned…the International Criminal Court is the most appropriate international 

mechanism to ensure that the norms which prohibit genocide, crimes against 

humanity, war crimes and the crimes of aggression are effective instrumental 

norms… (Gaceta del Congreso, 2002b) 

This is because, in order to avoid the ICC assuming jurisdiction over the situation in Colombia, 

the Colombian state would be obliged to take steps to ensure the efficient functioning of its 

judicial system, allowing Colombia to finally reduce its high levels of impunity (Gaceta del 

Congreso, 2001: Section: Aspectos de Política Criminal). According to its proponents, the 

ratification of the RS was therefore an effective way of ensuring an increased respect for IHL 

through improved enforcement. 

 

In this context, opposition members of Congress argued that if things remained as they were, 

international intervention in Colombia was quite possible. The report accompanying the 

legislation provided members of Congress with a history of international criminal tribunals 

and highlighted the recent trend of the United Nations Security Council of creating ad hoc 

international criminal tribunals to deal with war crimes, genocide and crimes against 

humanity. One of the proponents  argued that ‘it does not seem too remote a possibility that 

an international political climate favourable towards establishing an ad hoc international 

criminal court for Colombia could be generated’ (Gaceta del Congreso, 2001: Section: 
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Facultades del Consejo de Seguridad ONU). It was argued by various proponents of the 

legislation that by joining the ICC, Colombia would seriously curtail any momentum towards 

the creation of an ad hoc tribunal (Gaceta del Congreso, 2001: Section: Facultades del 

Consejo de Seguridad ONU, Gaceta del Congreso, 2002a: Section: CPI y la Paz). One of the 

advantages of the ICC compared to other international or internationalised judicial 

institutions was its complementary and temporally future-active jurisdiction. As the 

proponents of the legislation which modified the Colombian Constitution in order to facilitate 

ratification noted, an ad hoc tribunal would have primary and retroactive jurisdiction (Gaceta 

del Congreso, 2002a: Section: CPI y la Paz). The proponents of ratification of the RS sought to 

highlight that the Court was about the future: 

It’s not about correcting the errors of the past or punishing those responsible for the 

multiple violations of human rights which have not been punished in our country, 

rather it’s about confronting those which will occur tomorrow, so that in the future 

there is no impunity (Gaceta del Congreso, 2002a: Section: La Corte Como Impulso al 

Proceso de Paz) 

The idea that Colombia might become the subject of UNSC oversight, be it in the form of an 

ad hoc tribunal or another resolution, was not a possibility openly voiced by the government. 

However, as one interview subject asserted, Colombia has always taken particular care to 

ensure that the Colombian situation does not become a situation being monitored by the 

UNSC (C8, 2012).  

 

What was not publicised at the moment of Colombia’s ratification of the RS was the fact that 

the executive had made some reservations to the Statute. Colombia made six reservations 

when it deposited its ratification documents, the most well-known being its decision to 

invoke the transitional waiver for war crimes. The first reservation declared that nothing in 

the RS prohibited the use of amnesties or judicial pardons for political crimes providing that 

they were enacted in accordance with the Colombian Constitution and  the international 

norms and principles accepted by Colombia. The exact purpose of this declaration is unclear, 

given that political crimes such as those associated with rebellion and political expression 

would not fall under the jurisdiction of the ICC. However, given the self-proclaimed political 

objectives of many of the illegal armed groups in Colombia, there may have been the 

intention of arguing that some crimes committed in the context of the internal armed conflict 

could be eligible for these types of measures. Amnesty International, in its analysis of 

Colombia’s reservations to the RS, highlights the relevance of this declaration to Colombia’s 
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constitutional prohibition on extradition for political crimes. The authors of its report stated 

that Colombia’s declaration ‘seeks to limit the scope of the competency of the Court by 

making the crimes committed in Colombia the objects of inadequate proceedings in national 

tribunals in order to remove the penal responsibility of the affected persons’ (AI, 2005: 20). 

Colombia reiterated that relations between the Court and the ICC were to be of a diplomatic 

nature. The importance that Colombia placed on these communications being diplomatic, 

and therefore confidential and managed by the Foreign Ministry, was made evident by a 

source in Colombia (C2, 2012). These reservations or interpretations of the RS should have 

little effect on how the Court can function in Colombia as reservations to the Statute, aside 

from Article 124 declarations, are not permitted. However, it does highlight the areas of the 

Statute that the executive identified as posing concerns, namely limitation in the future on 

amnesties as part of peace processes with insurgent groups, and the potential of the Court to 

voice its concerns about Colombia in a very public way. The concern with the Court’s ability 

to make public findings which would damage Colombia’s image is consistent with Samper’s 

attempts to limit the public reporting power of the UNHCHR office in Colombia (Gallón, 1997: 

222) and also the design of the OAS mandate in the paramilitary demobilisation process.  

 

One of the most notable parts of the ratification process was that the President chose to 

make an Article 124 declaration, delaying the entry into force of the jurisdiction of the ICC 

over war crimes for seven years. Pastrana had chosen to take advantage of this clause, in 

consultation with President-elect Uribe; a fact which was not revealed until almost a month 

after Colombia had deposited its documents of ratification with the UN. This was not made 

public at the moment of ratification, and generated significant controversy once the use of 

the reservation for war crimes became known (Semana, 2002, El Tiempo, 2002), including 

public condemnation of the move by the Procurador (Maya Villazón, 2002). Head of the 

retired Generals and Brigadiers association (ACORE), Brigadier General Adolfo Clavijo Ardila, 

criticised the reservation for war crimes, saying it was: 

 …a new concession to the terrorists…which makes clear the sordid intention of using 

the International Penal Tribunal only to judge the Colombian military, which would 

signify the politicisation of this judicial institution, converting it into yet another arm 

of confrontation, as was done with human rights. (Instituto de Estudios 

Geoestrategicos, 2002: 9) 

Making an Article 124 declaration had been criticised by proponents of the legislation in 

Congress. The question was asked, ‘if in the next seven years the combatants in Colombia 



96 
 

don’t promise to respect IHL…when will they do it?’  (Gaceta del Congreso, 2002a: Section: 

CPI y la Paz). The Constitutional Court, in its review of the Statute, had not recommended 

making an Article 124 declaration (Semana, 2002). Despite suggestions from Congress that 

delaying the full ratification of the RS would send the wrong message to the combatants in 

Colombia’s armed conflict about the need to respect IHL, the executive decided that it would 

do just that. It appears that the executive wanted to ensure that it could conclude peace 

negotiations with the remaining armed groups before the full RS came into force(Embajada 

de Colombia antes el Reino de los Países Bajos, 2009, C3, 2012). By delaying the full entry into 

force of the Statute the government minimised the crimes the insurgents could be held 

accountable for at the international level. As a secondary point it also defined a finite window 

in which the peace processes could be concluded, theorectically creating an incentive to 

facilitate a peace accord. One source commented that the government wanted to be able to 

conclude its negotiations with the illegal armed groups before the RS entered into force to 

avoid having the limitations that the ICC’s jurisdiction would entail (C8, 2012). As well as 

giving peace negotiators some more leeway in negotiation processes, it allowed the 

Colombian armed forces to review their procedures to ensure that they were compliant. A 

former adviser to Pastrana in the peace process commented that allowing the ICC to be come 

fully active without first conducting a study into human rights would be extremely risky, so 

the reservation was a way of ‘protecting our armed forces’ (Uribe, 2004: 88) which was also 

suggested during an interview (C8, 2012). Thus, the RS did not fully enter into force in 

Colombia until 1 November 2009. 

 

The Colombian ratification of the RS was done despite the very public opposition of the 

United States, which at the time was pouring significant funding into the country. Indeed the 

reluctance of the Pastrana administration to introduce legislation into the Congress in order 

to complete the ratification process was probably in part a reflection of American opposition 

to the Court. The period marked an intensification of U.S.-Colombian relations, particularly in 

the area of counter-narcotics. Pastrana came to an agreement with the Clinton 

administration in 1999, under which the U.S. committed $1.3 billion to Plan Colombia, 

directed at counter-insurgency and counter-narcotics initiatives. With the increase in funding, 

Colombia became in the early 2000s the third largest recipient of U.S. aid after Israel and 

Egypt (Sweig, 2002: 135). While the U.S. was increasing its aid contribution to Colombia, it 

was also strenuously opposing the ICC. The U.S. had voted against the RS. Clinton signed it on 

his last day in office, and his successor George W. Bush infamously unsigned the Statute in 
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May 2002. Further, the American Service Members’ Protection Act passed in August 2002, 

cut military aid for state parties to the RS which have not signed a bilateral agreement (BIA) 

with the U.S. protecting American service members from extradition to the ICC. In July 2003, 

the Bush administration suspended military aid to thirty-five countries, including Colombia, 

because of their ratification of the RS (Becker, 2003).  The Colombian state had argued that a 

BIA was not necessary because of a 1962 agreement between the two countries which 

provided for immunity for U.S. citizens providing military or technical assistance. In response 

to this argument, then U.S. President George W. Bush (2002) stated ‘we want an Article 98 

with all countries…I strongly reject the ICC. I’m not going to accept an ICC.’ Colombia 

eventually signed an agreement in late 2003 and full aid funding was immediately restored 

(Londoño, 2011: 277). The U.S. position on the Court has softened somewhat from the 

outright hostility displayed in the earlier years of the Bush administration. President Obama’s 

2010 National Security Strategy stated the administration was ‘supporting the ICC’s 

prosecution of those cases that advance U.S. interests and values…’ (The White House, 2010: 

48). U.S. support for prosecutions therefore remains contingent on its national interests 

rather than any commitment to the normative foundation of the RS. 

 

Conclusion  

This chapter has explored Colombia’s history of violence and human rights violations and 

discussed how the nation came to join the ICC. Colombia has a long standing humanitarian 

crisis and the OTP has indicated that it believes that there are sufficient crimes within its 

jurisdiction to warrant an ongoing preliminary examination focused on the issue of 

admissibility. The analysis of Colombia’s ratification of the RS has shown that different 

institutions responded disparately to the possibility of ratifying the Statute. The proactivity of 

the Congress and public pressure to ratify the Statute at the national level, and 

internationally from some NGOs, was instrumental in ensuring Colombia’s timely ratification 

of the Statute. The ratification of the RS by Pastrana in the last days of his presidency after 

the failure of the peace process showed how reluctant the government was to ratify the 

Statute when it thought that its negotiations might succeed. The decision to invoke the 

Article 124 waiver was an attempt by the administration to leave his successor a window to 

conclude negotiations with the insurgent forces and allow the armed forces to prepare for 

the prospect of international judicial oversight. It was a balance between recognition by the 

executive of the necessity of ratifying the RS and a desire to ensure that the state was not 

adversely affected. In terms of the socialisation of the state into compliance with the norm of 
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individual criminal responsibility for serious violations of human rights, not  ratifying the RS 

would have made Colombia somewhat of a regional anomaly, given the strong support for 

the Court in the Latin American region. The decision to ratify can be understood as a tactical 

concession on the part of the executive resulting from the pressure it was receiving 

internationally and domestically, not just from civil society but also from other branches of 

government.   

 

Colombia’s history has been strongly affected by violence, perpetrated by actors within and 

without the political system with extensive impunity. The ICC, with its mandate of punishing 

and preventing the most serious crimes of concern to the international community, seeks to 

change cycles of violence and impunity. By putting the situation in Colombia under 

preliminary examination, the OTP has sought to encourage the state to address the issue of 

individual criminal responsibility for serious violations of human rights. The following 

chapters of this thesis examine if there is any evidence that the ICC’s examination of 

Colombia has influenced domestic processes. As shown in the last section of this chapter, the 

reaction of the Colombian state to the ICC has not been homogenous across institutions. As 

the studies of transitional justice processes in Latin America revealed, the position and 

relative strength of key actors is crucial in determining the extent of accountability. 

Accordingly, the remaining four chapters of this thesis examine how four key state entities 

have approached individual criminal responsibility since the entry into force of the RS in 

Colombia. These entities are the executive, the legislature, the judiciary and the armed 

forces. This enables a determination to be made about the influence that the ICC has been 

able to have (if any) over these institutions, and whether the effectiveness of the Court’s 

interactions might differ across entities. It also provides additional insight into the integration 

of different norms from the international to the national level, and how the different 

positions adopted by the distinct branches of the state affect that integration. 
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Chapter Five 

Executive Power and Human Rights in Colombia 

 

In Colombia, as in most countries, the executive is charged with representing the state to the 

rest of the world and managing its relations with other nations. Accordingly, the executive is 

also responsible for the relationship between the state and inter-governmental organisations, 

such as the ICC. The role of the executive is apparent in much of the literature on 

international normative development, which focuses on how the state, through the 

executive, responds to the development of international norms. The Court has the potential 

to influence the executive directly or indirectly to modify its behaviour and/or policy settings 

regarding human rights issues. The Court may be able to influence specific cases and areas of 

investigation by directly raising concerns with the Colombian authorities, or it may influence 

the way the executive approaches the issue of individual criminal responsibility for serious 

violations of human rights.  

 

This chapter examines the approach of the executive towards human rights policy in an effort 

to determine if there have been any observable effects of the establishment of the world’s 

first permanent international criminal court and its preliminary examination in Colombia. The 

first section provides a brief overview of the role of the executive in the Colombian political 

system, and its responsibility for human rights policy.  In order to establish what, if any, the 

impact of the Court has been this chapter focuses on examining human rights policy in the 

executive branch. Second, a brief discussion of the responses of Colombian administrations to 

scrutiny of the nation’s humanitarian situation identifies how the executive has sought to 

deal with the country’s human rights issues in the past. Third, presidential human rights 

initiatives undertaken since the entry into force of the Rome Statute (RS) are analysed in 

detail. This enables a comparison in policy terms of human rights and transitional justice 

initiatives and makes it possible to determine any areas of change in the executive’s approach 

to the issue of individual criminal accountability for serious violations. Fourth, the reasons for 

any identified changes are explored in order to determine if there is any case to be made that 

the Court had some influence on these changes.  
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The Executive Branch 

Colombia has a presidential system of government in which the executive is a separate 

branch of the state. The president is elected in a national ballot with universal suffrage by 

absolute majority, with a second ballot held between the two highest polling candidates if no 

candidate achieves this in the first round. According to the 1991 Constitution, the President 

will serve a non-renewable four year term; however, this provision was successfully amended 

by Uribe administration in 2004 and ratified by the Constitutional Court in 2005 to allow a 

second presidential term.  In Colombia the executive is comprised of the President, Vice-

President, and various government ministers. The President is Head of State, Head of 

Government, and Supreme Administrative Authority. All ministers and vice ministers are 

appointed by the President, and serve at his pleasure. Ministers are not normally 

simultaneously members of Congress, as they are supposed to acts as government 

spokespeople before the Congress. Since the RS was ratified by Colombia, the country has 

had two presidents. Álvaro Uribe Vélez served from 2002-2010, followed by Juan Manuel 

Santos Calderón from 2010 to the present. At the end of his second term, Uribe nominated 

Santos (Minister of Defence during a period of Uribe’s presidency) as his successor. In 

government, however, Santos did not always perform as Uribe desired, and the two have had 

a very public falling out. A particular area of controversy between them involves the Santos 

government’s peace negotiations with the FARC-EP.  Santos was re-elected in 2014 in a 

second round run-off against Uribe-backed candidate Óscar Iván Zuluaga. Candidates for the 

presidency have traditionally come from one of the two dominant political parties, Liberals or 

Conservatives. Both of these parties are right-leaning conservative in nature, and it was only 

with the opening of the political system with the promulgation of the 1991 Constitution that 

a broader range of political parties was able to participate in the electoral process. Uribe was 

elected in 2002 as the representative of the political movement Primero Colombia [Colombia 

first] after failing to gain the necessary support to be the Liberal party’s candidate. In 2005, 

Uribe and Santos founded the Partido Social de Unidad Nacional [The Social Party of National 

Unity, Partido de la U], a neoliberal party which supported Uribe’s re-election and Santos’ 

elections in 2010 and 2014. Zuluaga ran as a candidate in 2014 for Uribe’s new party Centro 

Democrático [Democratic Centre], also a neoliberal party, with a hard-line stance on 

negotiations with the left-wing insurgent groups.  
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Figure 1: Key executive entities with responsibilities for human rights policy  

 

Source: (Ministerio de Justicia y Derecho, 2012, Programa Presidencial de DD HH y DIH, 2012, 

Ministerio de Interior, 2012). 
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Humanitario [Presidential Human Rights and IHL Program] and the Observatorio de Derechos 

Humanos [Human Rights Observatory], the Interior Ministry, the Justice and Law Ministry, the 

Defence Ministry and the Ministry of Foreign Affairs. The specific competencies of each of 

these agencies were redefined with the introduction of the Sistema Nacional de Derechos 

Humanos y DIH [National Human Rights and IHL System] in Decree 4100 in 2011. For the 

purpose of this thesis, the policies and human rights initiatives of the Defence Ministry are 

included in the chapter on the armed forces.  

 

At the head of the Colombian human rights system are the programmes run by the 

presidency and vice-presidency. Established in 1999, the Observatorio de Derechos Humanos 

is responsible for documenting the human rights situation in the country, including the 

production of reports and the collation of government statistics relevant to homicides, 

massacres, displacement, and injuries and death in the context of the armed conflict. The 

Presidential Program involves overseeing the overall system of human rights policy and 

protection between the relevant ministries. The remaining ministries all have functions which 

form an essential part of the human rights policy formation and implementation process. The 

Interior Ministry is responsible for implementing the law, in conjunction with local and 

regional government, as well as monitoring legislative initiatives and developing the 

government’s policy of prevention of human rights abuses. Until 2011, the Ministry was also 

responsible for coordinating the protection of people under judicial order, but that function 

has now been moved to the newly formed Protection Unit. The Justice and Law Ministry also 

provides advice on legislative reforms which affect the legal system, including through the 

department’s section on transitional justice.  Finally, the Ministry of Foreign Affairs is 

responsible for coordinating communication between the Colombian state and international 

institutions such as the ICC. The Ministry has a section dedicated to human rights, with a 

person in charge of liaising with the ICC, in conjunction with the Colombian ambassador to 

the Netherlands and the ICC.  

 

Human Rights in Executive Politics 

The remainder of this chapter seeks to examine the influence of the ICC over the Colombian 

executive. In order to determine if there has been any discernible impact on the way the 

executive approaches individual criminal responsibility for serious violations to human rights 

and human rights more broadly, the following subsection first seeks to establish if there are 

any patterns or characteristics which have defined executive policy in this area. Once 
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identified, these characteristics are then compared with the policies of the Colombian 

executive since the creation on the ICC. The analysis of government responses in the human 

rights area prior to ratification of the RS spans the period from 1980 to 2002. 1980 was 

chosen because it marks the beginning of international concerns about the humanitarian 

situation in Colombia. Colombian interaction with international systems of human rights 

protection prior to the nation’s ratification of the RS can be divided into two periods. The 

first, encompassing the period from the first Amnesty International report on Colombia in 

1980 until 1994, was a period in which the country sought to deflect criticism of the internal 

human rights situation through affirmations of a history of respect for human rights, denial of 

violations and efforts to assign blame for violations to non-state actors. This fits with the 

second phase of the spiral model (Risse and Sikkink, 1999). The period from 1994 to 2002, 

while still displaying some of these characteristics, was marked by an increased engagement 

with international human rights protection mechanisms consistent with the next phase of the 

model, tactical concessions (Risse and Sikkink, 1999). There was an important change in 

discourse and individual state institutions developed their own human rights policies. 

However, the humanitarian situation in Colombia deteriorated significantly during this 

period, with the violence reaching its peak around the turn of the century. This time period 

provides a basis for understanding Colombian reactions to international pressure on human 

rights since the situation began to receive international attention.  

 

Deflecting Criticism: Colombian Executive and Human Rights Policy 1980-

1994 

Colombia first began to experience international pressure surrounding human rights concerns 

following the publication of Amnesty International’s first report on Colombia in April 1980. 

President Julio César Turbay Ayala (1978-1982) was overseeing a period of intense counter-

insurgency activities led by the Colombian armed forces. According to the Inter-American 

Commission on Human Rights (IAComHR) (IACHR, 1993: Intro:E), the early years of his 

government were characterised by the wide-spread use of torture and mass arrest, with 60 

000 people reportedly being arrested between August 1978 and July 1979. The Turbay 

administration acted swiftly to try to addresses the negative image presented in the Amnesty 

report by inviting the IAComHR to report on the human rights situation in the country. The 

invitation, which proposed the Commission conduct an on-site visit so that it could see the 

impartiality with which proceedings were being conducted, commented ‘the sooner you can 

visit Colombia, the more effective and significant the results of that visit will be’ (IACHR, 

1981: Intro: A). This strategy has proven to be the standard response from the Colombian 
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executive when the human rights issue has been raised. As Borda (2011: 127) observes, this 

case aptly demonstrates the strategy used by the Colombian government to deal with these 

issues at the international level. The government rejected the AI report, stating the 

methodology Amnesty employed was inadequate for the complexity and special 

circumstance of the country. It also began its strategy of avoiding state responsibility of 

human rights violations by shifting the blame onto non-state actors. The Colombian 

government has opted to defray criticism of the human rights situation in the country by 

seeking to appear willing to engage with various institutions in the Inter-American and 

universal systems of human rights protection.  Right from the first instance of criticism, three 

strategies have characterised the Colombian response to concerns about the human rights 

situations in the country: claiming Colombian exceptionalism, allocating responsibility to non-

state actors, and engagement with the international community. 

 

From the period of the Amnesty International report until 1994, there were very few 

significant changes in human rights policy. While the administrations of Presidents Belisario 

Betancur (1982-1986) and Virgilio Barco Vargas (1986-1990) were not characterised by the 

types of government repression seen during the Turbay administration, the country remained 

in an almost constant state of siege, and the state of security in the country got progressively 

worse over the 1980s. This period also saw less abuses by state forces as the paramilitary 

groups became the favoured means of fighting the guerrillas. State forces were one of several 

groups, also including drug traffickers and land owners, which were involved in the creation, 

funding and training of these groups in the 1980s. Up until the turn of the decade, there was 

limited pressure on the government about the human rights situation. However, as the end 

of the eighties approached, the human rights situation deteriorated significantly as the 

insurgents and the drug traffickers sought to gain the upper hand in their interactions with 

the government. Each government sought to end the conflict through negotiations with the 

armed groups, though there was no success in this area until the 1990s, when several 

insurgent groups, the largest of which was M-19, demobilized to participate in the 

Constituent Assembly which produced Colombia’s new constitution. From 1988 onwards, 

international non-governmental organisations, institutions, and various states became more 

concerned with the deteriorating human rights situation in Colombia. This, in turn, increased 

the pressure on the Colombian government to be seen to be acting to curb the increasing 

numbers of violations.  
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Strategic Co-operation: Colombian Executive and Human Rights 1994-2002 

In 1994 Colombians elected Ernesto Samper Pizano to the presidency. Samper’s presidency 

was quickly shrouded in controversy as allegations emerged that he had received campaign 

funding from members of what was then Colombia’s biggest drug trafficking organisation, the 

Cali Cartel. While Samper was able to remain in power for the duration of his term, the 

scandal made his hold on power particularly precarious. This was certainly the case for the 

country’s relationship with the U.S., which had been actively trying to root out drug 

traffickers in the country as part of its “war on drugs” effort. Samper’s human rights policy, 

outlined in his plan for national development (Presidencia, 1994), recognised that human 

rights had become an essential element in international relations and in the consolidation of 

democracy. Samper became the first president to expressly recognise the existence and 

gravity of human rights violations in Colombia (Gallón, 1997: 220). There were several key 

components to Samper’s approach to the human rights issue. First, the government made 

several tactical concessions which saw the country increase its commitment to international 

norms and the universal system of human rights. His administration ratified the Second 

Protocol to the Geneva Convention, a move which had long been opposed by various 

elements within the country because of its perceived impact on the insurgents’ political 

status. The UN Commission on Human Rights became concerned with the human rights 

situation in Colombia following reports from several Special Rapporteurs, and in 1995 the 

Commission made its first declaration on Colombia calling on the government to make a 

commitment to improve the country’s human rights situation (Gallón, 1997: 217-218). After 

some negotiations, Samper agreed to the establishment of an office for United Nations High 

Commissioner for Human Rights (UNHCHR) in Bogotá. The office opened in 1997, with the 

dual objectives of providing assistance to the Colombian government in the development of 

programmes and policies for the promotion and protection of human rights, and monitoring 

violations of human rights taking place within the country. The government, while it accepted 

the establishment of an Office of the UNHCHR, attempted to limit its ability to publish reports 

on the internal situation in the country or receive reports about violations (Gallón, 1997: 

222).  The government’s position remained that criticisms of the human rights situation in 

Colombia were based on a poor understanding of the Colombian context. Part of Samper’s 

plan in the human rights area was to ‘work with the objective of ensuring that our complex 

internal situation is understood outside our national borders’ (Presidencia, 1994: 91). As with 

previous administrations, the occurrence of human rights violations in Colombia was linked to 

the armed conflict. Despite the fact that the policy changes the government was making 

seemed to be positive, the change in settings seemed to result in very little actual change. As 

Roth (2006: 131) argues, the government was more concerned with the development of 
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international norms and policy design, rather than achieving results in the human rights area. 

The focus on international engagement and administrative design is consistent with a policy 

aimed at improving perceptions about Colombia’s human rights situation, rather than 

influencing the situation itself.  

 

Samper’s successor, Andrés Pastrana Arango (1998-2002), had felt first-hand the effects of 

the violence in Colombia. He had been kidnapped in January 1988 by members of the 

Medellin Cartel as part of their attempt to pressure President Barco to rule out the 

extradition of Colombians to the United States. Similarly to previous administrations, 

Pastrana’s approach to human rights involved defining what made the Colombian situation 

exceptional, assigning the blame for violations to non-state actors and making tactical 

concessions in the human rights area. In Pastrana’s case, the first two issues were combined 

into one overarching argument about the nature of human rights violations in Colombia. In 

part to fit in with the U.S. priorities in the war on drugs and secure U.S. aid, Pastrana 

emphasised the role of drug trafficking in causing Colombia’s problems. The government’s 

position was essentially: end drug trafficking and human rights will take care of themselves 

(Gallón, 2007: 378). Pastrana is considered to have ‘internationalised’ the Colombian conflict, 

and was the one responsible for the design of Plan Colombia, which saw Colombia become 

the largest recipient of U.S. aid in the western hemisphere. Pastrana’s strategy for human 

rights protection was also intrinsically linked with concluding a peace accord with the 

remaining insurgent groups. Again, this was linked with the idea that human rights violations 

were linked to third parties, in this case as a consequence of the country’s internal armed 

conflict (Roth Deubel, 2006: 131). As for concessions and a greater engagement with 

international human rights norms, Pastrana announced several human rights initiatives in the 

first six months of his presidency. The country’s signing of the RS was part of Pastrana’s 

attempt to rebuild the country’s human rights image. At the time, Pastrana announced 

several other measures that would be implemented to improve the human rights situation in 

the country. These included, among other things, a proposal to change to the military justice 

system to ensure that war crimes and crimes against humanity would be tried by the civilian 

justice system, and the establishment of the Special Administrative Unit for Human Rights 

within the Interior Ministry (El Tiempo, 1998). The government also made a commitment to 

provide independent and accurate information on violations of IHL by the guerrillas and 

paramilitary groups which, it was suggested by the government, would allow them to be held 

accountable for violating those norms (El Tiempo, 1998). However, as highlighted in the 

previous chapter, the Pastrana government was far from forthcoming with legislation to 
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enable the ratification of the RS. The focus of the administration was firmly on negotiating an 

end to the almost 40 year conflict between the FARC-EP and the government. The 

negotiations failed to result in any peace agreement, despite Pastrana investing much of his 

time in government negotiating, and giving the FARC-EP protection in the form of a 

demilitarised zone the size of Switzerland.  

 

In a Spiral: Understanding Executive Responses to Human Rights  

The way in which previous administrations have responded to criticism of the nation’s human 

rights record and public pressure for accountability provides a basis for assessing the 

influence of the ICC and its preliminary examination. The Colombian executive’s responses to 

human rights criticisms have varied in superficial ways over the nation’s history, but there are 

some themes in the responses to these pressures which are consistent over time. These 

include claiming Colombian exceptionalism, emphasising the responsibility of non-state 

actors for violations, and making tactical concessions and engagement with the international 

community. The most apparent change has been an increased engagement with international 

mechanisms of human rights protection over time as international and domestic pressure has 

increased to address the serious human rights situation in the country, suggesting that the 

Colombian state was in the phase of tactical concessions when the RS came into effect in 

Colombia. During the time period examined in the previous section it is apparent that the 

engagement with international human rights mechanisms had not yielded an accompanying 

improvement in the human rights situation domestically.  

 

The Colombian government’s attitude to human rights as a foreign policy area may at times 

seem inconsistent, if not incoherent. Borda (2011: 123) identifies Colombia as  pursuing a 

policy of strategic ratificatier, based on Simmons (2009) work on the integration of 

international laws into domestic practice. Borda defines a strategic ratification as the act of a 

country deciding to ratify the large majority of treaties, without attaching any intrinsic value 

the content of the human rights norm, nor anticipating being able to fulfil them. The 

literature on the Colombian approach to human rights norms has highlighted this 

inconsistency by contrasting the norms the country has chosen to ratify with the apparent 

human rights situation in the country (Roth Deubel, 2006: 179). In the first chapter on 

normative development, the spiral model of state socialisation of new norms was discussed. 

According to the spiral model outlined by Risse and Sikkink (1999), Colombia could be 

characterised as a state in the third phase, tactical concessions, given the way it has reacted 
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to pressure on human rights issues. At this point the state is argued to be making concessions 

in order to provide room to manoeuvre, boost its international standing, or attain benefits 

such as foreign aid (Risse, 1999: 542). Having identified Colombia as a country which engages 

in the strategic ratification of treaties and which was prepared to make tactical concessions in 

order to achieve certain benefits before the country ratified the RS, it will be instructive to 

see if this remains the case following its ratification.  

 

Another important component of the Colombian response to human rights criticism has been 

the suggestion that the situation is being misrepresented. Foreigners, it is argued, do not 

understand the peculiarities of the Colombian situation and therefore cannot appreciate why 

it might not be possible for Colombians to fully enjoy all their rights codified in the 

international system of human rights protection. It is evident that many Colombian officials 

believe that Colombia has a human rights image problem, not a human rights problem. 

People point to Colombia’s long history of involvement in the human rights movement and 

the country’s position as Latin America’s oldest democracy. These observations are 

frequently followed with an adage ‘estamos en Cundinamarca, no Dinamarca’ [we are in 

Cundinamarca [region in which Bogotá is located] not Denmark] to explain the disconnect 

between the treaties ratified and the reality of life in Colombia. A common response of the 

Colombian government to alleged human rights failings has therefore been an attempt to 

‘educate’ the international community about the reasons why Colombia is not able to meet 

its obligations.  

  

The review of the way in which Colombian presidents have handled the human rights 

situation, and international concern about it, provides a benchmark for assessing the reaction 

of the Uribe and Santos administrations to the establishment of the ICC. The reaction of 

previous Colombian administrations reveals a pattern of seeking to disperse blame for human 

rights violations to third parties, as well as attempting to allay the concerns of the 

international community by engaging increasingly with human rights norms in the second 

period. It also demonstrates that this engagement with human rights has frequently been at a 

discursive level, or been constrained in the name of achieving the elusive goal of negotiated 

peace in Colombia. The following section looks at the two most recent administrations in 

Colombia to see if there has been any change in the patterns observed in the previous period. 

In doing so, it should be possible to determine if the ICC has managed to change in any 

observable way how the executive balances human rights with other policy areas. 
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Implementing Human Rights Policy Under the Shadow of the ICC 

Perhaps the most important thing to establish, before engaging in any specific policy analysis, 

is to look at how the Court might come to operate in Colombia, and how likely this is, and the 

tools the executive have at their disposal to diminish this possibility. In order for the ICC to 

initiate an investigation in Colombia two conditions would need to be met. First, the Court 

would need to have evidence that there are crimes that fall under its jurisdiction which have 

been committed in Colombia. Second, the Court would need to determine that Colombia was 

unwilling or unable to investigate and prosecute those crimes. The first criterion is easily met 

in the Colombian case, even when one takes into account the limited temporal jurisdiction of 

the ICC. The OTP has already declared that there are crimes which fall under the Court’s 

jurisdiction (OTP, 2012c, 2011). The second condition is more complicated, as the judiciary 

must be found incapable or unwilling to investigate and prosecute these crimes. Under 

Ocampo, the OTP stated it believed the Colombian judicial system was functional, in contrast 

to the situation for example in the Democratic Republic of Congo. The issue, therefore, is 

primarily one of political will. This makes policies in the human rights area all the more 

important as they speak to the willingness of the government to confront human rights 

violations. 

  

While the ICC is an international judicial institution, it operates within undeniable political 

constraints. Ensuring that there is solid international support for the opening of an 

investigation is crucial for that investigation’s success and efficacy. Some researchers have 

highlighted the Security Council’s ability to influence the activities of the OTP. Various 

Colombians, both inside and outside government institutions, commented that an ICC 

investigation was unlikely because the UNSC would intervene to prevent it. While this might 

be an erroneous reading of the potential of the UNSC to affect the Court14, it does provide an 

interesting insight into how the government might seek to combat an eventual investigation. 

The Colombian government has sought to ensure that the UNSC does not become actively 

seized of the situation (C8, 2012), a precondition for the Council passing any kind of 

resolution about the human rights situation in Colombia. The nation has also held a seat on 

the Council seven times: 1947-1948, 1953-1954, 1957-1958, 1969-1970, 1989-1990, 2001-

                                                           
14

 While the UNSC can ask to defer an investigation, in may only do so for a year, after which the 
deferral must be renewed. While Colombia has close ties to the U.S., it would need a resolution from 
the UNSC in order to defer an investigation, including at least the abstention of the permanent five 
members.  
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2002 and 2011-2012.  The government has many tools at its disposal which it can use to 

generate an international climate which is not favourable for an ICC investigation in 

Colombia. Given the precariousness of the human rights situation in Colombia, the 

government has the ability to diminish the appetite for criminal proceedings by the 

implementation of a variety of initiatives such as improving security, recognising victims, and 

investigating the history of the armed conflict. Indeed, while it is difficult to identify if the ICC 

has had a direct impact on Colombia’s leaders, the ICC relies on and indeed encourages 

change at the national level so that this may be the primary mechanism for dealing with 

human rights violations. 

 

The other thing to consider is that the ICC may have an influence over the executive branch 

of the Colombian government, but that the outcome of that influence might not be in line 

with the objectives of the ICC. That is to say that the ICC, the OTP, and its preliminary 

examination may not have resulted in decreased impunity for human rights abusers or an 

increased deterrence effect on  future would-be perpetrators. The system of 

complementarity offers a state the opportunity to implement what could be termed minimal 

compliance policies. That is to say, that given the exceptional and supplementary nature of 

the Court’s jurisdiction, rather than pursuing policies that aim to improve human rights 

standards and investigate violations, a state may simply opt for policies which block the 

situation’s admissibility. This is most applicable to countries which have functioning judicial 

systems. States may believe that, provided they have the potential to undertake trials, i.e. an 

operational judicial system, it is quite unlikely that the ICC would intervene, unless other 

state institutions were seen to be obviously interfering in the investigations. This is relevant 

to the potential impact of the Court, because it means that we may very well see the ICC 

causing perverse outcomes in the area of the prosecution and deterrence of human rights 

violations. While these outcomes would not be in keeping with the objective of the ICC, it is 

as important to identify how the nature of the ICC’s jurisdiction might be used by state 

parties to continually delay direct ICC intervention, by demonstrating willingness to engage 

with human rights issues without specifically achieving results in the area of individual 

criminal accountability for human rights violations. 
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Uribe’s Democratic Security: Defining Security as a the Precursor for the 

Enjoyment of Human Rights 

The government of Álvaro Uribe Vélez (2002-2010) came to power in Colombia at a time 

when the country was reeling from the failed negotiation process with the FARC-EP during 

the Pastrana presidency, known colloquially as El Caguán.15 Pastrana’s electoral campaign 

was based on bringing peace to Colombia through negotiations. Uribe’s strategy was also to 

bring peace to Colombia, though the method could not have been more different. Under 

Uribe’s plan, Colombians would get the peace they craved by the Colombian military 

defeating the insurgents on the battlefield. The narratives used to discuss human rights issues 

during the Uribe administration showed several tendencies. First, the ability of citizens to 

enjoy their rights was consistently linked with the issue of providing security. Second, the 

government sought to rebrand the Colombian internal armed conflict to fit in with the newly 

launched war on terror. Third, the legitimacy of the work done by human rights defenders 

was repeatedly undermined by the suggestion from the Uribe government that they were 

representing the interests of illegal armed groups. Uribe is a controversial figure. Some see 

him as saviour of Colombia and the best President the country has had in many years, others 

see him as an associate of the paramilitaries and responsible for many human rights 

violations. Colombia’s decision to make an Article 124 declaration to delay the entry into 

force of the jurisdiction of the Court for seven years for war crimes meant that the country 

temporarily reduced the potential of the ICC to act in Colombia. While Uribe completed the 

bulk of his term with the reservation in place, which expired on the 1 November 2009, the 

Court still retained its jurisdiction over crimes against humanity and genocide. The 

jurisdictional competence of the Court over Colombia, despite the reservation, was 

confirmed when the OTP made public its preliminary examination in 2006. 

 

Neutralising Third Party Violators: Demobilising the Paramilitaries 

One of the central, and most contentious, elements of Uribe’s policy initiative ostensibly 

aimed at bringing about an end to the country’s armed conflict was the demobilisation 

process of the paramilitary groups. There have been several scholarly articles written on the 

demobilisation process and its results in terms of truth, peace and justice in Colombia 

(Laplante and Theidon, 2006, Guembe and Olea, 2006), as well as what it means for the 

operation of complementarity in Colombia (Ambos, 2010). However, the literature has not 

engaged with why the demobilisation took place. The decision to enter into negotiations with 

                                                           
15

 El Caguán is the name of the region of the demilitarised zone conceded to the FARC-EP as part of 
their negotiation process with Pastrana.  
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the paramilitary groups is not necessarily as obvious as it might seem. Understanding why 

both the government and the paramilitaries were willing to negotiate at that time provides 

an interesting insight into the political situation in Colombia as well as internationally, and 

may indeed shed some light on the outcome of the process.  

 

The early 2000s was the first time that a paramilitary demobilisation process was considered 

by a Colombian government due to some specific political factors present in that period. First, 

negotiating with the paramilitaries had not been considered in the past because they were 

conceived of as a counter-insurgency force. That is to say, their existence was argued to be a 

result of the existence of the insurgent groups. Following this logic, it was first important to 

neutralise the insurgent threat, which would in turn remove the raison d’être of the 

paramilitaries. To some outside the government, the idea that the government would enter 

into negotiations with a movement which the state had been involved in creating, and which 

still received support from individuals within the state apparatus seemed ludicrous. While the 

paramilitaries were not consistently supported by state agents and acted independently of 

government forces, the documented cases of state agents failing to prevent and indeed in 

some cases facilitating paramilitary operations generated scepticism about the negotiations. 

Second, the paramilitaries had not been considered to have a political status, rendering it 

impossible to negotiate with them. In order to overcome this legal hurdle the government 

had to pass law 782/2002, which eliminated the need for the government to recognise the 

political status of the organisation in order to undertake a demobilisation process. At the 

time the AUC, the paramilitary organisation which united various forces from all over the 

country, was on the rise. The paramilitary groups had not only significantly increased their 

numbers, but also substantially expanded their territorial presence. Part of the expansion of 

the paramilitary project had also included an expansion of their political influence, which 

included cultivating relationships with politicians at the regional and national level. When the 

parapolitica scandal broke in 2006, it was revealed that many congressmen had received 

funds from paramilitary organisations. It has been estimated that about 40 per cent of 

representatives elected to the Colombian Congress in 2002, many of them re-elected in 2006, 

were involved in some way with paramilitary organisations (López Hernández, 2010: 50). 

These agreements were perhaps most infamously revealed in the Pacto de Ralito, signed 

between a number of powerful political figures and a paramilitary leader, Salvatore Mancuso. 

The pact was essentially a declaration of accord that these people would work together to 

create a new Colombia and essentially reorganise the country (Verdad Abierta, 2010). The 

beginning of Uribe’s presidency thus represented a moment in Colombian politics when 
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paramilitaries believed they were in a strong position to negotiate their reintegration into 

Colombian society. 

 

Though it would be presumptuous to suggest that the ICC was the cause of the paramilitary 

demobilisation, there is some evidence that the spectre of the Court influenced the way the 

process was conducted. Colombian criminals have always preferred to avoid foreign or 

international jurisdictions. However, there has been a shift in this attitude as those extradited 

to the U.S. on drug-trafficking charges have been able to negotiate reduced sentences (El 

Tiempo, 2013i, Londoño, 2011: 268) including a recent case in which Juan Carlos Sierra alias 

‘el Tuso’  who after serving just five years in gaol for trafficking offences has been granted 

permission to stay and work in the U.S. (El Tiempo, 2014a). This was in spite of the fact that 

he has open judicial processes in Colombia in the LJP system, and has yet to compensate his 

victims. In the late 1980s, los extraditables infamously declared that they preferred a grave in 

Colombia to a gaol cell in the United States. The foreign jurisdiction was seen to be more 

threating to these organisations because it was considered far more efficient and less corrupt 

than the Colombian system, over which these organisations were capable of applying 

significant pressure. To a certain extent, the ICC represented a similar risk, though it was a 

much more unknown quantity for the paramilitaries during the negotiations with the 

government than the prospect of extradition was for the members of Colombia’s drug 

cartels. Demobilising the paramilitary groups would undoubtedly have been an important 

step for the government and the paramilitary groups to ensure that neither government 

officials nor paramilitary leaders ended up in the dock at The Hague. As groups which had a 

historical association with sections of the government and the nation’s armed forces, the 

paramilitary groups tarnished the government’s human rights image. The government had 

already been condemned by the IACrtHR for violating the American Convention on Human 

Rights over the failure to prevent violations by these groups. As the international human 

rights system has traditionally been focused on protecting the rights of people against abuse 

from state, or in this case, para-state entities, continued violations by these groups would be 

likely to bring more pressure to bear on the government than comparable violations by the 

insurgent groups. While this is undoubtedly not the only reason the paramilitaries and the 

government were prepared to negotiate, it certainly contributed to making this particular 

moment in time an opportune occasion to conduct the negotiations. In line with this point, 

the government has consistently affirmed that there are no more paramilitary organisations 

in Colombia since the demobilisations took place, only BACRIM (criminal groups) which are 

made up of common delinquents.  
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One of the important things to note about the paramilitary demobilisation process is that it 

did not proceed as the either the government or the paramilitaries had planned. The law 

which ended up regulating the demobilisation process, law 975/2005 or Ley Justicia y Paz 

(Justice and Peace Law, LJP), was very different from what was first proposed by the 

government. In 2003, the government proposal, Ley Estatutaria 85 de 2003 Senado, would 

have conceded a generous amnesty to the demobilising groups. The generous nature of the 

amnesty was justified on the basis that it would allow the country to move towards peace. 

The bill even cited the example of the Irish peace process, and its acceptance by human rights 

organisations and the European Court of Human Rights, as a precedent for its demobilisation 

process. Under the proposed legislation, demobilised fighters would be able to have prison 

sentences suspended by a judge upon request from the President. The suspension of the gaol 

sentences would be conditional for a period of one to five years, after which, providing the 

person had completed certain judicial reporting conditions, not committed new crimes and 

had contributed to the construction of peace, the suspension would become irreversible. 

There was no cut-off date for the crimes, and as the law could be applied to people who had 

confessed or agreed to a plea bargain, it was conceivable that a person could demobilise, 

confess to any crimes they were concerned they might be convicted of, and then have that 

prison sentence permanently suspended. The proposed legislation, however, did not pass 

Congress. The legislative proposal is instructive because it demonstrates the position the 

government wanted to take, and also demonstrates the capacity of other branches of the 

government to enforce human rights standards.  

 

Once the initial legislation failed, the government was forced to propose new legislation 

which would be acceptable to the Congress, Colombian civil society and the international 

community. One of the major modifications from the first draft of proposed legislation was 

that there was a requirement that paramilitaries spend time in gaol, if they were found to 

have committed a crime. The shadow of the ICC had an impact on the way the negotiations 

proceeded between the two parties in convincing the paramilitaries that they would be 

required to serve a gaol sentence as part of the demobilisation process.  There is evidence to 

suggest that the government used the threat of an ICC investigation in order to leverage the 

paramilitaries into accepting some time in prison. A secret recording of a negotiating meeting 

between the Peace Commissioner Luis Carlos Restrepo, and the paramilitary chiefs revealed 

that the Commissioner had insisted on the need for prison sentences as a means of blocking 
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the potential involvement of the ICC (El Tiempo, 2005). According to an official who was 

involved in the negotiation process with the paramilitary groups, the Court played a role in 

the demobilisation process. The paramilitaries were, according to this source, more 

concerned about the Court because they had committed crimes on a more systematic base 

than the FARC-EP, and also because they had always been unsure of the political status of 

their movement (Heyck Puyana, 2012). This meant that they felt that they were much more 

vulnerable to the Court’s jurisdiction than the other groups operating in Colombia. 

 

Relations with the OTP: Reservations and Visitations 

The use of tactical concessions in the human rights area is quite apparent in some of the 

major issues which affected the relationship between the ICC and Colombia during Uribe’s 

time in the Casa Nariño. This was evident in both the way the Uribe administration handled 

the use of the Article 124 reservation for war crimes, and in its response to the OTP’s 

preliminary examination. Colombia’s decision to make use of Article 124 of the RS, which 

allowed a state to delay the ICC’s jurisdiction over war crimes for a period of seven years 

following ratification, generated controversy at the national and international level. As soon 

as Colombia’s reservation became public, there was pressure on the Uribe administration 

from some senators, Procurador Eduardo Cifuentes, the UNHCHR, and national and 

international human rights organisations to withdraw the reservation. Despite various 

debates, the reservation stayed in effect for the full seven years, expiring on 1 November 

2009. However, the possibility of withdrawing the reservation early was used as a response 

to criticisms at the national and international level during Uribe’s presidency. The following 

paragraphs examine the discussion of lifting the reservation by President Uribe, used with 

two different objectives on two different occasions. The first saw President Uribe seek to 

exert political pressure at the national level over illegal armed groups. The second seems to 

have been directed at alleviating the pressure building from the OTP. 

  

One of the key reasons cited for delaying the full entry into force of the RS by taking 

advantage of Article 124 was to facilitate peace negotiations with the illegal armed groups. By 

taking advantage of the seven year grace period, the government was giving the illegal armed 

groups a set period of time in which they would be able to negotiate without any war crimes 

becoming subject to the jurisdiction of the ICC provided they concluded negotiations before 

November 2009. It was hoped the time frame would catalyse negotiations by limiting the 

possibility of negotiating without ICC jurisdiction for war crimes. The government occasionally 
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sought to increase the pressure by declaring that it would study the possibility of lifting the 

reservation, thus permitting the complete entry into force of the RS in the Colombia. This 

threat occurred in the wake of a particularly devastating bombing at the exclusive Club El 

Nogal in Bogotá in 2003. In response to question about whether he would lift the reservation 

to enable the ICC to exercise jurisdiction over war crimes, President Uribe said ‘I am not 

particularly attached to this reservation. If it becomes evident at some point that it is better 

to remove it, we will do that’ (Pardo and Salazar Palacio, 2003). In the following months, the 

Minister of Defence, Martha Lucía Ramírez, announced that the government was studying 

the possibility of removing the reservation, stating that they were looking at whether the ICC 

would help the country to combat terrorism (El Tiempo, 2003a). The statements, however, 

did not result in any change in policy direction. Ultimately it was concluded that lifting the 

reservation would provide no real advantage in containing the violence of the guerrillas, 

because those acts could be investigated under the rubric of crimes against humanity, and 

the lifting of the reservation could have a negative impact on the negotiation process with 

the paramilitaries (Heyck Puyana, 2012). This was because the paramilitaries were likely to be 

the most negatively affected by the end of the reservation as their crimes had been more 

systematic and there had always been a great deal of debate about the nature of these 

groups. It seems most likely that these comments were made to seek to alleviate some of the 

pressure from other state institutions and civil society organisations. The government, it 

seems, was using the reservation to pursue its aims of reaching a demobilisation agreement 

with the AUC, while attempting to create the perception that it was prepared to allow the full 

entry into force of the RS.  

 

The other instance in which the government raised the possibility that it might remove its 

reservation against the ICC’s jurisdiction over war crimes came when Chief Prosecutor Luis 

Moreno Ocampo visited the country in 2007. The OTP had made its interest in the human 

rights situation in Colombia clear when it sent a letter in March 2005 asking to be informed 

about the progress of the paramilitary negotiation process. The letter caused some debate 

and represented the first concrete manifestation of the interest of the OTP in the Colombian 

situation. In October 2007, the Prosecutor made his first visit to Colombia, following an 

invitation from the Colombian government. The Prosecutor was invited to Colombia, 

according to one source, in order to make sure he didn’t come ‘without an invitation’ (C8, 

2012). During his meeting with the Prosecutor, President Uribe stated that Colombia would 

consider lifting the reservation for war crimes before it expired in 2009 (El Tiempo, 2007). 

Claimed willingness to lift the reservation early could be considered a tactical concession to 
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the pressure being exerted by the Court and civil society over the human rights situation in 

Colombia. While Colombia left the reservation in place, the timing of the announcement of 

the re-evaluation of this policy tends to suggest it was aimed at diminishing the pressure from 

the ICC and other actors to fulfil its obligations under the statute. By suggesting that it was 

prepared to consider lifting the reservation early, the government was seeking to cultivate 

the perception that it was engaging with the human rights issue, without actually taking any 

concrete action. 

 

Exceptionalism Under Uribe: Terrorism and Democratic Security 

The centrepiece of Uribe’s government was his Política de Defensa y Seguridad Democrática 

[Democratic Defence and Security Policy], most often referred to simply as Seguridad 

Democrática. When Uribe moved into the Casa Nariño, the security situation was precarious. 

As Uribe(2003: 5) himself wrote in his introduction to the policy, order and security are the 

‘cardinal requirements for the true enjoyment of liberties and human rights’. Improving 

security in Colombia therefore became the central concern of the government. But beyond 

becoming a central concern of the government, it also became a justification for the 

curtailment of various other rights.  

 

An essential part of Uribe’s democratic security discourse revolved around the fact that the 

groups causing violence in Colombia were narco-terrorists. The important ancillary of that 

was that there was therefore no internal armed conflict in Colombia, just a state trying to 

defend itself against the violent attempts at destabilisation from these organisations. This is 

consistent with a narrative frequently used by previous administrations which attempted to 

portray the state as a victim of violence from third parties. In this case the third parties were 

identified as terrorist organisations. As in previous administrations, part of Uribe’s conception 

of the human rights issue involved the idea that the international community simply did not 

understand what was happening in Colombia. The democratic security initiative highlighted 

the importance of international support for Colombia in overcoming the challenges which 

threatened the nation. The document notes ‘the nature of Colombia’s problems continues to 

be poorly understood…[so] the government will undertake an exercise in public diplomacy to 

explain the particular natures of the problems faced by Colombia in the Latin American 

context’ (Presidencia and Ministerio de Defensa Nacional, 2003: 65). This strategy was 

evident in Uribe’s rebranding of the Colombian situation as part of the global war on 

terrorism. Uribe was a key Bush ally and was awarded the Medal of Freedom in 2009, along 
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with Prime Ministers Tony Blair and John Howard, by President Bush for making Colombia ‘a 

model for countries seeking reconciliation and the establishment of a society based on 

respect for human dignity’ (The White House, 2009). By focusing attention on its 

improvement in security, the Uribe administration was able to take some of the attention 

away from human rights abuses. 

 

As part of this logic, the government argued that it could not fulfil all its human rights 

obligations because of the threats it faced from terrorist organisations. This was an important 

element of the government’s response to criticisms of the human rights credentials of Uribe’s 

democratic security policy. The methods used were argued to be extreme, and criticism was 

levelled at the government for its role in increasing involvement of civilians in the armed 

conflict (CCJ, 2003: 15, Paredes Hernández, 2003). Indeed, it was during the time of the 

democratic security policy that Colombia experienced one of its worst human rights scandals 

in recent memory. Euphemistically known as the falsos postivos [false positives] scandal, it 

involved revelations that members of the armed forces had assassinated civilians and then 

presented them as insurgents killed in conflict, in order to meet unit targets or to receive 

economic benefits. The scandal, and how it has been handled, is discussed in more detail in 

subsequent chapters on the judiciary and the armed forces. However, some human rights 

activists have blamed the Uribe government for these killings because of the higher value 

placed on killing rather than capturing enemy combatants. A worrying result of the 

democratic security policy for human rights was an increased stigmatisation of human rights 

workers and trade unions. Government allegations about the relationship between human 

rights organisation with the illegal armed groups are reflected in its democratic security 

policy. The policy says that NGOs complement state efforts in the human rights area by 

providing humanitarian assistance and strengthening the culture of human rights. The 

document then goes on to say  that ‘for this reason it is in the interests of the government 

and the NGOs to avoid the capacity of these organisations being abused by illegal armed 

groups, as has already occurred in some cases’ (Presidencia and Ministerio de Defensa 

Nacional, 2003: 18). The idea that some NGOs were acting as fronts for insurgent 

organisations had surfaced in Colombia before, mostly from the paramilitaries as a 

justification for considering these organisations legitimate “military objectives.” It had not, 

however, been endorsed by members of the nation’s executive. Any suggestion that an NGO 

or trade union is working with insurgent groups puts that group at risk of being attacked.  
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Santos: Embracing Transitional Justice 

In 2010, after Uribe decided not to attempt to modify the Colombian Constitution in order for 

him to stand again for re-election, the country elected his appointed successor, Juan Manuel 

Santos Calderón to the presidency. A former Defence Minister from one of the families of the 

country’s political elite, Santos defeated Alianza Verde’s candidate Antanas Mockus, former 

mayor of Bogotá, in the second round. Santos, as had many of his predecessors, opted to 

engage with the international community on human rights issues in order to improve the 

country’s image abroad. This has been part of a diplomatic offensive by the administration, 

which has sought to change the way Colombia is seen internationally, and increase its 

influence in world affairs. This increased internationalism is evident in the announcements 

made in mid-2013 that Colombia would be seeking to become a cooperative member of 

NATO and is in the process of becoming part of the OECD. This section examines the Santos 

administration’s approach to dealing with the nation’s humanitarian situation in several key 

areas. The first subsection examines the how the administration has approached the human 

rights issue in its foreign policy. The second examines key transitional justice mechanisms 

introduced during the administration, and the how the executive has approached the 

commission of human rights abuses by state agents. 

 

Santos’ Human Rights Diplomacy 

The Colombian response to the OTP’s preliminary examination reflects the administration’s 

approach to human rights as an area of foreign policy. The response of the Colombian 

executive to the preliminary examination is comparable to previous strategies to respond to 

criticisms of the human rights situation. The country has opted to engage with the ICC and, to 

a certain extent, seems to being trying to demonstrate its willingness and ability to prosecute 

crimes under the RS through this cooperation. President Santos reportedly asked the former-

Chief Prosecutor how to stop the preliminary examination (O'Brien et al., 2011: 33), 

demonstrating his concern about the damage it is doing to Colombia’s reputation. The 

attempts of the Colombian government to decrease international criticism and monitoring of 

the human rights situation in Colombia have not been limited to the ICC. The government has 

also sought to alleviate pressure from the Inter-American Human Rights System and the 

UNHCHR.  

 

In 2012, the Colombian government accepted an offer extended by the IAComHR to allow it 

to conduct an on-site visit. Accepting an onsite visit from the Commission, following a reform 
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made in 2012, would temporarily remove the state from the IAComHR’s blacklist16  (Semana, 

2012). Colombia had been attempting to have itself removed from the blacklist for several 

years. The Colombian delegate to the OAS, Andrés González described Colombia’s removal 

from the blacklist as a ‘significant diplomatic achievement, on the part of the Foreign Office 

and President Santos’ (Gomez Maseri, 2013). This comment is demonstrative of the country’s 

current approach to the human rights situation. It is focused primarily on seeking to improve 

Colombia’s human rights image, rather than trying to improve the country’s human rights 

situation. The government seemed less concerned with what the Commission found during 

its visit. While the official report has yet to be released, the Commission noted in its press 

release about the visit that ‘violence continues to have a severe impact on the rights of 

Colombia’s inhabitants, especially on women, indigenous populations, afro-Colombian 

communities, social leaders, human rights defenders, LGBTI people, children and people who 

live in extreme poverty’ (CIDH, 2012a). 

 

In the second half of Santos’ presidency, moves were made towards diminishing the role of 

the Office of the UNHCHR in Colombia. The Office has been active in Colombia since 1997, 

and has had its mandate renewed on several occasions. When the mandate was due to expire 

on the 31 October 2013, the Colombian government questioned the usefulness of the Office’s 

role in the country. Santos publicly commented that ‘Colombia has advanced sufficiently far 

to say that we don’t need any more United Nations human rights offices in our country’ (El 

Tiempo, 2013k). These comments followed a period of tension between the Office and the 

Colombian government. The Office had been quite vocal in its criticisms of the government’s 

proposed reforms to the military justice system.  Also the Office’s representative, Todd 

Howland, was sharply criticised by the government, particularly by the Defence Minister Juan 

Carlos Pinzón Bueno, over comments he made about the death of four people during protests 

by farmers in Catatumbo. While the comments regarding the renewal of the Office’s mandate 

may have been motivated by the recent disagreements, they fit into the government’s aim of 

seeking to improve Colombia’s human rights image internationally. Certainly, it would be of 

great diplomatic advantage to Colombia if it were able to get the UNHCHR to declare that it 

was no longer necessary for the Office to have a permanent presence in the country. Given 

the concerns of UNHCHR about the Colombian situation this is unlikely in the short-term and 

any failure to renew the Office’s mandate would likely have a negative impact on the nation’s 

image in this area. Eventually, the government conceded to renew the mandate for a year, 

                                                           
16

 The blacklist refers to countries mentioned in Chapter 4 of the Commission’s annual report which 
focus on the human rights situations which the Commission considers to be of concern.  
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and in October 2014 the re-elected Santos government discreetly renewed the mandate until 

31 October 2016. 

 

Colombia, during the Santos presidency, has taken quite an active approach towards the ICC. 

Beyond its own engagement with the Court, the country has sought to present Colombia’s 

experience as a model for other countries facing similar human rights problems. This was 

evident in the speech which Santos delivered to the Assembly of State Parties of the RS when 

he was only a few months into his presidency on 6 December 2010. Santos was the first head 

of state ever to address the Assembly. In the speech, Santos talked about Colombia’s 

progress in the last eight years in applying transitional justice initiatives in the country and 

the country’s commitment to ensure all victims receive truth, justice and reparation, and he 

professed the country’s willingness to assist other nations in developing their transitional 

justice initiatives (Santos, 2010). Santos finished his speech by calling for international 

support of the Colombian process, stating: 

I call for unity among the states, international organizations, civil society and the 

International Criminal Court; so that we may continue to confront together those 

involved in acts of barbarity…Colombia is committed and ready to do its part (Santos, 

2010: 10). 

The Santos government also presented a document outlining the paramilitary demobilisation 

process to the Kampala Review Conference of the RS, in which the government argued that: 

The Colombian model will not only have an impact on future negotiation processes 

with other illegal armed groups (guerrillas), but it should also become a reference 

point to similar efforts undertaken in other parts of the world (Republic of Colombia, 

2010) 

This positive presentation of the demobilisation process at the international level is in stark 

contrast to the comments made about the process by Santos domestically. Since the 

beginning of the Santos administration, Colombian officials have been quite actively engaged 

with the Court. Members of several of the country’s institutions have been to The Hague to 

meet with Court officials, including the Fiscalía, armed forces and members of Congress. The 

current Colombian ambassador to the ICC, Eduardo Pizarro Leongómez, served on the board 

of directors of the ICC’S Trust Fund for Victims just prior to his appointment. He previously 

directed the reparations fund associated with the paramilitary demobilisation process. 
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Santos’ approach can therefore be characterised as one of engagement with the world’s first 

permanent international criminal tribunal. 

 

Colombia has made another important commitment to the ICC which few other nations have 

matched. An agreement was signed in May 2011, and finally ratified by the Colombian 

Congress in July 2013, allowing persons convicted by the ICC to serve their prison sentences 

in Colombian gaols. At the time of signing the agreement, President Santos commented that 

the ICC’s ‘growing legitimacy and prestige have made it an essential reference for those 

countries that, like Colombia, are looking for a transition from violence to peace without 

forgetting the demands of justice and the imperative to recognise and enforce the rights of 

victims’ (Heyden, 2011). By signing such an agreement, Colombia became one of only eight 

countries which have expressed a formal willingness to incarcerate people convicted of 

violating the RS, and one of only two countries outside Europe to do so.17 Significantly, both 

countries outside of Europe which have chosen to sign these types of agreements are 

currently the subject of either a preliminary examination (Colombia) or an investigation 

(Mali). Indeed, Mali signed its agreement with the ICC a mere six months before it referred 

the situation in the country to the OTP in June 2012. The agreement is significant in the 

Colombian case because it creates the possibility that if Colombians were to be convicted at 

the ICC, they could serve their sentences in Colombia. It is particularly interesting that 

Colombia would nominate itself to accommodate more prisoners given the abysmal state of 

the country’s penitentiary system. Not only do the gaols suffer from significant overcrowding, 

but the state institution responsible for administering the goals (INPEC) has such systematic 

and endemic problems with corruption that there have been proposals in Congress to replace 

it with a new institution (El Tiempo, 2013h, 2013a). Santos has presented the agreement as a 

guarantee that if any Colombian were ever convicted, they would serve their sentence in 

Colombia (El Tiempo, 2013e). However, an Article 103 agreement only establishes that a 

country is prepared to accept people convicted by the Court. Either party might decide that it 

is not appropriate for the state to accommodate a prisoner, and this is done on a case by case 

basis. Nonetheless, the idea that Colombians, if they were to ever be convicted by the ICC, 

could serve their sentences in Colombia is certainly an appealing narrative for the 

government. It allows them to sell themselves as cooperating with the ICC, but also gives 

them the potential to make special incarceration arrangements for Colombians. 

                                                           
17

 The countries which have signed such agreements, in chronological order, are: Austria, United 
Kingdom, Belgium, Denmark, Finland, Serbia, Colombia, and Mali. 
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Colombian Exceptionalism as Transitional Justice  

One of the defining discursive devices of the Santos administration in the human rights area 

has been the incorporation of transitional justice parlance into the justifications of Colombian 

exceptionalism. While discussions of transitional justice had already begun during the Uribe 

administration with the advent of the LJP, the Santos government has expanded the use of 

transitional justice beyond that of the demobilisation process. Transitional justice and 

transitional justice mechanisms and experience have been used to justify several key policies 

during the Santos administration, which affect the country’s obligations under the RS. Those 

policies include the programme to compensate victims, the constitutional framework for 

transitional justice, and reforms to the military justice system. Each policy has quite different 

objectives, but all have some impact on the relationship between the ICC and Colombia, and 

the way the human right situation is perceived in Colombia more generally. This section 

examines in more detail each of these policy areas.  

 

Undoubtedly, one of the centrepieces of the government’s attempts to implement a 

transitional justice programme was law 1448 of 2011, commonly referred to as Ley de las 

Víctimas [Victims’ Law]. The law was touted as an important piece of legislation as the 

country sought to advance on the path of reconciling the numerous victims of the country’s 

long running conflict. It made several important acknowledgments about the conflict, and for 

the first time, focused on victims rather than perpetrators. The concept of the Victims’ Law is 

quite novel. It allows victims of the country’s armed conflict to apply for compensation from 

the government through administrative channels. Prior to the enactment of the Victims’ Law, 

victims were able to seek compensation only following criminal convictions in the penal 

justice system. In order to be considered a victim under the law, the victimising events must 

have occurred after 1 January 1985. The type of occurrences which qualify someone as a 

victim under the law involve IHL infractions or grave and manifest violations of international 

human rights norms in the context of the armed conflict. The government then registers all 

victims on the Registro Unico de Víctimas (RUV) and the administrative part of the reparation 

process begins. The law seeks to provide restitution to the victim, which is defined in the law 

as re-establishing the conditions that the person in question had prior to the events 

occurring. As was discussed in the summary of human rights violations in Colombia, internal 

displacement has affected millions of Colombians. In reference to this reality, the law 

contemplates the restitution of properties to people who have been victims of displacement.  
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The Victims’ Law marked an evolution in Colombia’s human rights policy. First, the law 

marked an explicit break with the Uribe administration’s practice of denying the existence of 

an armed conflict. This change in discourse is important because of its ramifications for how 

violence is understood in Colombia and the ability of the government to negotiate with other 

actors in the internal armed conflict. It also further integrated the transitional justice 

discourse into the Colombian legal lexicon. The law codifies the rights of victims to truth, 

justice and reparations. These are rights which are considered to be essential to transitional 

justice. The law states that the people will not be considered to be victims for the purpose of 

the law if they are victims of common criminals. According the government’s definitions, this 

excludes any victims of the groups it calls BACRIM. This is significant because of the territorial 

control of these groups, and their demonstrated capacity to violate the human rights of the 

inhabitants of the areas that they operate in. Exactly which victims are validated under Law 

1448 will be considered in more detail in the chapter on the judiciary, as it has been through 

this body that challenges to the conception of the law have been mounted. While the law is 

undoubtedly a recognition by the Colombian government of the extent of the humanitarian 

problem in Colombia, it is at least in part a response to the IACrtHR rulings against the state. 

Colombia has been ordered to pay compensation to many victims through the Inter-American 

System, which may have made the prospect of setting up an administrative mechanism with 

capped payouts for violations an attractive alternative for the government. 

 

The Santos government has highlighted the Victims’ Law as a flagship policy and frequently 

refers to it as evidence of its commitment to improving the human rights situation in 

Colombia. Statistics released by the government in 2013 prompted a major Colombian 

national daily newspaper, El Tiempo (2013n), to proclaim it the ‘most effective law that the 

government has implemented to compensate the victims of the armed conflict.’  According to 

the Article, the law has allowed 12,142 hectares to be returned to 4,448 families in less than 

a year. This is certainly superior to the LJP process, which has produced just fourteen 

sentences in more than seven years, only two of which have finished the appeal process. 

Such a result is not surprising given that the Victims’ Law is based on an administrative 

mechanism rather than judicial processes. The diplomatic significance that the Colombian 

government assigns to the Victims’ Law was perhaps best encapsulated at the moment it was 

signed into law by the Colombian president. In what must certainly have been considered a 

diplomatic coup by the government, the Secretary General of the United Nations 
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accompanied President Santos as he made the bill law. The bill, which had personally been 

presented to the parliament by Santos, had finally passed two weeks prior to the Secretary 

General’s arrival in Colombia. Ban Ki Moon expressed support for the norm, and described it 

as a fundamental step in resolving the conflict which had been taking place in Colombia for 

decades (Semana, 2011).  

 

A second key policy initiative of the Santos government and a central pillar of its transitional 

justice framework is the Marco Jurídico para la Paz [Legal Framework for Peace, hereafter 

MJP], or as it is officially known Acto Legislativo 02/2012. The MJP is a legal framework for a 

transitional justice process which requires enacting legislation in order for it to come into 

effect. The legal framework and the political debate which have accompanied it give some 

insight into future peace processes. The government seems to be advancing the idea that 

justice defined solely as a prison sentence for the perpetrator is an out-dated notion. This is 

especially relevant to the MJP because one of the mechanisms contemplated in the 

framework is the suspension of prison terms for people convicted of human rights abuses. 

Colombian officials have already begun to argue that international obligations contemplate 

justice not simply punishment in the form of prison time (Ministerio de Justicia y Derecho, 

2012). This is particularly obvious in the case of the Fiscal General de la Nación, Eduardo 

Montealegre Lynett, who was involved in the elaboration of the legislation before he became 

Fiscal in 2012. Montealegre has repeatedly said that gaol terms are only one conception of 

justice, and that there are more complete understandings of what justice encompasses. He 

has argued that truth, reconciliation, investigations, and alternative punishments to gaol 

sentences can provide a restorative form of justice (Montealegre Lynett, 2012b). The 

government seems to be preparing its arguments to justify its transitional justice mechanisms 

to the international community and to the investigators in the OTP. Colombian officials have 

entered into the peace versus justice debate, which has caused some division in the 

transitional justice literature. Already the government has started to talk about how the right 

to justice must be constrained by other considerations, such as the right to truth and of 

course non-repetition through the end of the country’s armed conflict. The logic behind the 

argument is as follows. If there has been an investigation, the truth about the events is 

known, and the trial results in a conviction and then that person does not have to serve a 

gaol sentence, then there is no impunity. The authorities will have demonstrated their 

willingness to investigate these serious human rights violations, and the sacrifice that will be 

made for peace is that the perpetrator will not face a prison sentence for their crime. 

Whether or not these arguments will convince Colombian civil society and the international 
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community will depend on the enacting legislation and the nature of alternative punishment 

mechanisms which might be used instead of a prison sentence. If the Colombian authorities 

do choose to suspend or offer alternative sentences, the reaction of the international 

community, and in particular the ICC, will affect the development of international normative 

standards of transitional justice. 

 

Efforts to circumvent potential criticisms by the ICC about future peace accords are evident in 

the legislation. The investigations will be based on criteria of prioritization and selection, 

which will involve investigating those most responsible for RS crimes. The legislation suggests 

that the Colombian government anticipates adopting an approach to individual criminal 

accountability based on the kinds of prosecutorial strategies of case selection generally only 

used by Courts at the international level. This would involve focusing judicial investigations on 

those considered to be the most responsible for serious violations of human rights or IHL, and 

ruling out investigation in other cases.  

 

The last important policy initiative of the Santos administration which has the potential to 

affect the OTP’s preliminary examination, and the transitional justice process in Colombia, is 

the recent reform of the military justice system. While the reform does not directly employ 

transitional justice mechanisms, it does affect the way that state officials are investigated and 

prosecuted in Colombia, which makes it relevant to issues of individual criminal 

accountability. Reform of the military justice system was part of an attempt by the Santos 

government to appease elements in the military who had been protesting about the legal 

insecurity faced by members of the armed forces when they conducted operations against 

illegal armed groups. The basis of the legal insecurity argument, and how it relates to the 

military’s conception of the human rights issue, is discussed in depth in the chapter on the 

security forces18 in Colombia. The reform to the military justice system altered how disputes 

between military and civilian justice systems are resolved where allegations of criminality are 

made against members of the country’s security forces. The legislation provides an 

interesting point of comparison with Santos’s other initiatives because it deals with how the 

government handles allegations of human rights violations against its own officials. 

 

                                                           
18

 In Colombia the military justice system involves the investigation and prosecution of police and 
military personnel.  
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The government’s reforms to the military justice system were a drawn out affair. The 

government had initially tried to modify the system as part of an ill-fated reform to the 

justice system, but this element was removed from the bill when it faced opposition in the 

Congress. In late 2012, the government restarted the process of modifying the military justice 

system by passing a constitutional amendment, Acto Legislativo 2/2012. The government 

modified the Constitution in order to permit the passage of further legislation which would 

allow it to modify the military justice system as it desired. In terms of the content of the 

legislation, it does not seem immediately obvious that this reform opens the door to 

increased impunity for human rights violations committed by the country’s security forces. 

Indeed, Article 41 of the law expressly states that crimes against humanity, genocide, 

enforced disappearance, extrajudicial executions, sexual violence, torture and forced 

displacement are the exclusive competence of the civilian justice system. This definition of 

crimes against humanity reflects the definition found in the RS.  

 

Many NGOs, the Inter-American System of Human Rights Protection and the UNHCHR have 

all expressed concerns about the changes made to the military justice system. The concerns 

expressed by these organisations come not so much from the standards expressed in the law, 

as from the way the law will be implemented. Take, for example, the exception for crimes 

against humanity, which on the face of it may seem like a positive way of ensuring that 

serious human rights violations do not remain in the hands of the military. In order for a 

military judge to determine that they were not competent to judge a case because it 

constituted a crime against humanity, a more general examination of the context of the crime 

would be required.  However, as Todd Howland (2012), the representative of the UNHCHR’s 

Office in Colombia, asserted, the military justice system ‘doesn’t look at systems or patterns, 

it looks at an individual.’ Furthermore, as part of the changes to the military justice system, 

the presidential decree which had made it obligatory for armed forces to facilitate the entry 

of civilian investigators from the Fiscalía to investigate deaths in combat was rendered invalid 

(El Tiempo, 2012b). Various members of the armed forces had been critical of the decree 

because it meant that the investigations went straight to the civilian justice system. What this 

reversal means is that deaths in combat would no longer be considered as warranting an 

investigation, unless there was some evidence that the action had been unlawful. This has 

created concern among various human rights organisations because it represents the 

removal of oversight over the actions of the armed forces. The concern is founded partly on 

previous tactics used by the armed forces, infamously made public during the falsos positivos 

scandal, when civilians were misrepresented as members of illegal armed groups killed in 
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combat. The fact that members of the armed forces have sought to use the cover of IHL to 

hide extrajudicial executions in recent times does not inspire confidence in the ability of this 

institution to effectively ensure that such events do not take place in the future. Human 

Rights Watch was particularly critical of the legislation, and has expressed several concerns 

about the way in which the falsos postivos cases already committed, and any similar cases 

committed in the future, would be investigated. Specifically, while the reforms state that 

extrajudicial killing shall be the competence of the civilian justice system, the law provides a 

very restrictive codification of this crime.19 According to HRW (2013), this approach has 

detrimental consequences in terms of accountability for human rights violations committed 

by the armed forces. As the definition of extrajudicial killing is a new addition to the 

Colombian penal code, HRW highlights the possibility that military authorities would argue 

that crimes committed before the promulgation of the law cannot be considered extrajudicial 

executions. As a consequence, they would be considered aggravated homicides or homicides 

of protected persons, which would be covered by the military justice system.  

 

Conclusion 

The analysis of policy settings of the administrations reviewed in the chapter has facilitated a 

better understanding of the executive’s approach to human rights. The response of the 

Colombian executive to revelations of human rights abuses has evolved over time, reflecting 

changing international circumstances. From a strategy which initially involved the denial of 

violations and blaming third parties for violations, the Colombian executive has come to use a 

more sophisticated human rights discourse, which incorporates developments in the field of 

international human rights law and transitional justice. While the discourse of the executive 

has come to incorporate international norms and the level of involvement with international 

bodies which monitor human rights has increased over the period of study, there little 

evidence to suggest that the norm of individual criminal accountability for serious violations 

of human rights has reached prescriptive status within the executive. As is explored in the 

following chapters on the legislature and judiciary, government proposals are frequently 

rejected or modified in order to improve their human rights credentials. 

 

                                                           
19

 In order for a death to be considered an extrajudicial execution, the person must be in the power of 
the state agent, be unconscious, drowning, sick or injured, or have surrendered or in the case of a 
civilian, a person who was made defenseless or had been tricked with the purpose of killing them.    
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While there is some evidence that the Court has been able to influence the executive in 

specific instances, there is little evidence to suggest that there has been normative change. 

During both the Uribe and Santos administrations the government sought to strategically 

interact with the international community in order to defray criticism about human rights 

abuses. While the content of the strategy was different, both governments depicted the 

Colombian situation as exceptional, blamed violations on non-state actors, and have made 

strategic engagements with the international community in the area of human rights.  Uribe 

attempted to curtail criticism by defining Colombia human rights problems in the context of 

the U.S. war on terrorism. In doing so the administration attempted to argue that its hard-line 

approach on security issues was necessary to construct a context in which Colombian could 

enjoy all of their rights. The Uribe administration also negotiated the demobilisation of the 

AUC which allowed it to argue that it was seeking to improve the human rights situation by 

bringing Colombia closer to peace. The Santos government proclaims that it is seeking to 

introduce human rights policies on the basis of its convictions and employs a reasonably 

sophisticated use of transitional justice discourse. The introduction of an administrative 

mechanism to compensate victims of the nation’s internal armed conflict does mark a 

positive, if limited, improvement in the state’s treatment of victims. However this is a policy 

which seeks to compensate victims without any prospect of individual criminal responsibility 

for these crimes. Individual criminal accountability is often curtailed by other considerations. 

This is evident in the reform of the military justice system, motivated by discontent among 

the security forces. It is also apparent in the contemplation of suspended sentences for those 

most responsible for serious violations of human rights in the context of a future peace 

accord.  

 

Many of the strategies the executive has used over time to respond to domestic and 

international criticism of the humanitarian situation have remained constant, including the 

tendency to argue that the Colombian situation is misunderstood at the international level 

and that the responsibility for violation of human rights lies with non-state actors in the 

internal armed conflict. The period of study has revealed a trend of increasing rhetorical 

value being placed on human rights. While this rhetoric has not translated into tangible 

improvements in the humanitarian situation, the increased acceptance and integration of a 

pro-human rights discourse increases the ability of other institutions and NGOs to pressure 

the executive when it fails to adhere to those standards. To date, the executive appears to 

have been focused on demonstrating its political will to engage with the human rights issue in 

order to decrease the likelihood of an official investigation, without addressing substantially 
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the issue of individual criminal responsibility. And while human rights violations are 

condemned by the state, the executive has started to advance arguments about restorative 

justice as part of the country’s transitional justice process which are aimed at diminishing 

expectations of individual criminal accountability for human rights violation. The ability of the 

ICC to influence the human rights situation in Colombia may therefore very well be 

determined by the extent to which other actors seek to use the nation’s ratification of the RS 

as leverage to force a change to government policy, and how much public pressure the OTP 

puts on the Colombia state to comply with its obligations.  
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Chapter Six 

Legislating Transitional Justice: The Colombian Congress 

 

A defining element of any transitional justice process is that it requires the design of special 

judicial or non-judicial mechanisms. The fact that transitional justice mechanisms require 

extraordinary judicial mechanisms means that in the majority of cases, these mechanisms 

have to be approved by a legislative body. The legislative debate over the design and 

implementation of transitional justice mechanisms affects the outcome of the transitional 

justice process. The extent to which parties and individual members of the legislative body 

believe that international norms, including the Rome Statute (RS), constrain their options 

when choosing transitional justice mechanisms to deal with the past should be apparent in 

the standards they adopt for those processes. The role of a legislature in transitional justice 

processes raises many questions about the potential of the ICC to affect the design phase of 

the transitional justice processes. Are members of the legislature aware of the nation’s 

obligations under the RS? Is this reflected in debate and amendments to transitional justice 

mechanisms? Does the legislature make independent efforts to integrate and uphold the 

nation’s obligations under the Statute? 

 

Given the importance of establishing the impact of the legislative body on the design of a 

country’s transitional justice framework, this chapter examines the legislative activity of the 

Colombian Congress as it relates to the passage of laws which affect the country’s obligation 

to ensure individual criminal accountability for serious violations of human rights. The first 

section provides a brief overview of the Colombian Congress. The second section examines 

transitional justice legislation taken to the Congress by government initiative. In order to 

assess the impact, if any, of the ICC on the passage of legislation the congressional debates 

about the legislation are examined to determine the extent to which the role of the ICC was 

discussed. Then the initial legislation is compared with the final law as a way of determining 

whether the points raised relating to the ICC during the debate may have contributed to the 

modification of the legislation. The final section examines non-governmental initiatives 

relating to the investigation, prosecution and punishment of human rights in order to see to 

what extent they are related to the ICC.  



133 
 

 

The Colombian Congress 

The Colombian Congress comprises two houses, the Cámara de Representantes [House of 

Representatives] and the Senado [Senate] which are both elected for four year terms. The 

system for electing candidates to the Colombian Congress is proportional representation.20 

The Colombian electoral system has typically employed either open or closed lists. Under the 

political system prior to 2003, members of Congress were allowed to hold membership of 

more than one party. This meant that candidates aspiring to Congress (or seeking re-election) 

could take advantage of the Liberal or Conservative party label while also presenting their 

own list of candidates under the banner of a distinct movement (Duque Daza, 2006: 202). 

One of the results of this system was operación avispa, advocated by former Liberal President 

Alfonso López Michelsen, an electoral strategy in which parties sought to maximise their 

representation by a putting forward multiple lists (Gutiérrez Sanín, 2002: 60). By sponsoring 

multiple lists, which would theoretically diminish the number of votes needed to win seats 

under the Hare system of proportional representation used prior to 2003, the party would be 

able to increase its chances of winning seats. The result of the system under the 1991 

Constitution was described by Pizarro (2002: 1) as an alarmingly anarchical party system. A 

reform introduced in 2003 aimed to reduce the extremely personal nature of the system, 

which critics argued had encouraged intra-party competition (Rodríguez Raga and Botero, 

2006: 139). The modifications included limiting a Congressman’s party membership to one 

party, introducing a minimum requirement of two per cent of the vote to win a seat 

(increased to three per cent in 2009), and limiting the parties to a single list in each 

electorate. The electoral reform reduced by half the number of parties or movements 

represented in the Colombian Congress from the 2002-2006 period to the 2006-2010 period 

(Rodríguez Raga and Botero, 2006: 142). The Cámara has a total of 166 seats, allocated 

between thirty three electorates. Each district elects between two and eighteen 

representatives. There is also an electorate with a seat for an indigenous representative and 

another with two seats for the Afro-Colombian community. The Senado has 102 members, 

100 of whom are elected by PR from a single national district; the other two representatives 

are elected by the indigenous community. Figures 2 and 3 show the seats won by some of the 

nation’s significant political movements over the period 2002 to 2014. 

 

 

                                                           
20

 For an in-depth analysis of electoral reform in Colombia see (Pachón and Shugart, 2010) 
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Figure 2: Parties in the Colombian Senado 2002-2014 

 

Source: (Registraduría, 2014, Espectador, 2014) 

Figure 3: Parties in the Colombian Cámara 2002-2014 

 

Source: (Registraduría, 2014, Espectador, 2014). Note at the time of writing the allocations of 

seats in the Cámara for the 2014 elections had not been finalised by the Registraduría. 
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Despite the opening of the political system with the reforms in the 1991 Constitution, the 

Colombian Congress remains largely dominated by conservative parties. Indeed the fractured 

nature of the Colombian political party landscape prior to the 2003 reforms served to obscure 

the extent to which the nation’s politics was dominated by conservative ideology. Since the 

2003 package of reforms, the Conservative and Liberal parties have managed to retain 

significant portions of the national vote, though their electoral base has been undermined by 

the emergence of new political parties. The year 2005 saw the creation of Partido Social de 

Unidad Nacional [The Social Party of National Unity, colloquially Partido de la U], a coalition 

of members from different parties designed to support then-President Uribe. In 2013, after it 

had become clear that the loyalty of the members of La U was with President Juan Manuel 

Santos, Uribe created a new party Centro Democrático [Democratic Centre] which gained 

significant electoral support in the 2014 Congressional and Presidential elections, and saw 

Uribe elected to the Senado. Cambio Radical originated from a spilt in the Liberal Party in 

1998 and retains a central-right position.  Polo (left) and Partido/Alianza Verde 21(Centre-left), 

have limited representation in the Congress. Presidents are often able to build coalitions 

between the major parties. During the Congressional period 2010-2014, for example,  

President Santos was able to bring together La U, Liberal, Cambio Radical and Conservador, 

giving him the support of 76 per cent of the Congress (Hernández Osorio, 2014). 

 

The Palacio de Justicia in the Plaza Bolivar bears a quote from Santander: ‘Colombians, arms 

have given you independence, laws will give you freedom.’ Looking at the level of legislative 

activity of the Colombian Congress, it seems as though the peoples’ representatives have 

taken this dictum to heart. An article by the Colombian daily El Tiempo reports 37 

constitutional amendments and 1677 laws had passed the Congress since the new 

Constitution came into effect in 1991 (Quintero Cerón, 2013). Despite its prolific ability to 

produce legislation, the Colombian Congress suffers from a poor public perception. 

Colombians frequently talk about politiquería22, rather than politics, when they discuss the 

Colombian political landscape. Scandals relating to corruption and involvement with illegal 

armed groups occur with disturbing regularity. The most damaging in recent years was the 

parapolítica scandal which broke in 2006 and revealed around 40 per cent of the Colombian 

                                                           
21

 The Alianza Verde [Green Alliance] was a result of the reshaping of the Colombian political landscape 
following the 2003 reforms, with its historical roots in the Alianza Democrática M-19 (party formed by 
the M-19 guerrilla group which demobilised in 1991). 
22

 The degradation of politics frequently associated with corruption.  
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Congress had links to the nation’s paramilitary groups. Voter disaffection is evident in the 

results of recent elections. In 2014, unmarked ballots23 made up almost six per cent of the 

total votes cast in the Senado and approximately 3.5 per cent of votes in the Cámara, with 

invalid votes totalling 10.4 per cent and 12.2 per cent respectively. The overall turnout for the 

election was just under 50 per cent of eligible voters.  

 

Controlling Executive Power?  Congressional Revision of Executive 

Transitional Justice Initiatives  

Given the separation of the head of government from the legislative body in Colombia, an 

administration must seek the approval of Congress for any extraordinary judicial mechanisms 

which it wishes to enact to deal with past human rights violations. The Congress therefore 

has the potential to modify the framework of any transitional justice mechanisms brought 

before it by the government. The extent to which the members of the Colombian Congress 

take into the account the nation’s obligations under the RS when designing legislative 

mechanism will affect the design of these mechanisms. Looking at the proposition 

theoretically, there are five different options as to how the Congress might respond to 

transitional justice mechanisms introduced by the government. The first option is that 

congressional representatives would not consider the RS in the passage of transitional justice 

legislation. Second, representatives might find the legislation to be in accordance with the RS 

and not modify the legislation. Third, the representatives may believe that the legislation is 

not in accordance with the RS and seek to modify the legislation. Fourth, the representatives 

find the legislation is compatible with the RS and seek to modify it. Fifth, representatives 

believe that it is not in accordance with the RS and do not seek to modify it. In order to 

identify if the standards codified in the RS have had an influence over the design of the 

legislation, this section examines three key initiatives which involve the investigation and 

prosecution of serious violations of human rights. These are the Ley Justicia y Paz [Justice and 

Peace Law, LJP], the Marco Jurídico para la Paz [Judicial Framework for Peace, MJP] and the 

reforms to the Fuero Penal Militar [Military Justice System, FPM]. The LJP and MJP both set 

out frameworks for demobilisation processes and judicial treatment of illegal armed groups, 

making them centrally important in terms of individual criminal accountability. The FPM 

defines which jurisdiction – civilian or military – investigates allegations of violations of by 

                                                           
23

 Unmarked ballots or ‘el voto en blanco’ has special meaning in Colombia since 2011 because the 
when the Constitutional Court reviewed law 1475 regarding political parties and political participation. 
The Court declared it to be ‘a political expression of dissent, abstention or inconformity with political 
effects.’ (CC, 2011) 
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state agents, making the framework important for accountability in case of violations by state 

agents. In order to determine if there is any evidence of influence, the debates of the 

legislation are examined for references to the ICC in order to establish if any concerns were 

raised about the compatibility of the RS with the legislation under examination. Then the final 

draft of the legislation is compared in order so see if these concerns resulted in modification 

which affected the design of the legislation. 

 

Paramilitary Demobilisation 

A key component of the Uribe Administration’s approach towards the country’s internal 

armed conflict was the negotiation of a peace accord with the paramilitary umbrella group 

the Autodefensas Unidas de Colombia (AUC).  Some members of the paramilitary forces had 

been accused of committing various human rights violations as well as drug trafficking 

offences. For this reason, a central element of the paramilitaries demobilisation process 

involved deciding how to treat these alleged crimes. In 2005 the Congress passed the LJP 

which provided a legal framework for the treatment of demobilising fighters. Uribe had been 

forced to withdraw a previous version after intense domestic and international criticism that 

the proposed legislation would generate extensive impunity. Recording of negotiations 

between the government’s Peace Commissioner and the AUC published in the national 

newspaper Semana revealed that the government had told the paramilitaries that some 

prison time would be necessary to block the ICC from investigating their crimes (El Tiempo, 

2005). This subsection examines the key debates in Congress surrounding allocations of 

judicial benefits, duration of prison sentences and the judicial process for crimes investigated 

under the LJP framework.  

 

The first part of the examination to determine if the ICC had any influence involves examining 

references to the ICC and its potential jurisdiction over the matters contained in the 

legislation. In the official records of the debates of the legislation by Congress, some 

references were made to the Court, and the relevance of its jurisdiction to the paramilitary 

demobilisation process. The role of the Court was addressed in the report accompanying the 

proposed legislation, in which the process of admissibility was briefly outlined. The report for 

the Congress on the legislation contained a section stating that some international experts 

argued that the ICC’s Chief Prosecutor could consider a case not to be in the interests of 

justice if the decision not to prosecute was plainly democratic and contributed to peace and 

reconciliation; if the crimes had come to light, the perpetrators been identified and there had 
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been a reconstruction of the truth; there were integral reparation systems in place; and if 

institutional measures had been implemented to ensure non-repetition. The report 

accompanying the legislation made very clear that the jurisdiction of the Court only began in 

2002, with the exception of war crimes which at the time of the passage of the legislation 

were still covered by the Article 124 waiver. All of the arguments put forward by the 

government seem to have focused on arguing that the ICC would not have had any basis to 

exercise its jurisdiction over the proposed demobilisation process with the paramilitaries.  

 

At the beginning of the legislative process, submissions were made by various external 

parties. The representative of the UNHCHR, Michael Frühling (2005b), reinforced the idea 

that if a state cannot or will not investigate and punish those responsible for international 

crimes, then that task will fall to the ICC.  Three NGOs made submissions highlighting the 

potential for the ICC to assume jurisdiction if international norms about the prosecution and 

punishment of human rights violations were not respected. Senator Jimmy Chamorro (C4 

Movement), who was involved in pushing the ratification of the RS, referenced the Court’s 

importance in the prosecution of human rights abuses. The Senator (cited in Gaceta del 

Congreso, 2005c) emphasised that the ICC, not states, determines whether state had 

adequately investigated alleged crimes, and that punishment remained an essential element 

in preventing future human rights abuses through the creation of a general deterrent.  

Reference was also made to Luis Moreno Ocampo’s 2005 letter to the Colombian 

ambassador Guillermo Fernández de Soto, in which he requested to be kept up to date about 

the LJP. Their reference to the letter is significant because these members had suggested 

modifications based on their concerns about the sustainability of the legislation proposed by 

the government. For the norm to sustainable, they argued it must respect the country’s 

internal legislation, the jurisprudence of the country’s high courts and international treaties 

ratified by Colombia which have jurisdiction over crimes against humanity, war crimes and 

grave violations of IHL. Their integration of international standards into the legislation seems 

in part to have been motivated by concerns about a potential OTP investigation.  

 

By the time the government’s bill had become law 975/2005, Congress had made significant 

modifications to the way the conferral of judicial benefits was to operate for demobilised 

fighters. One major change was to the judicial benefit being offered. Under the initial 

proposal, eligible persons could have charges against them suspended for crimes carrying a 

sentence of less than four years. Those who had crimes carrying prison terms of more than 
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four years would receive alternative judicial inducements to lay down arms. If they were 

declared eligible by the Tribunal para la Verdad, la Justicia y la Reparación, their time spent in 

prison could be reduced after they had spent the minimum required time in prison. 

Sentences were to be served concurrently, and the applicants were to receive effective 

sentences of between five to ten years. Aside from the early release, demobilised fighters 

would have been given other benefits which would have significantly reduced their time in 

custody. Time spent in the in the zonas de concretración24  would be counted as time already 

served, reducing the demobilised fighter’s time in custody by a maximum of eighteen 

months. Second, the law also stated that the government would determine where the 

demobilised fighter would serve their sentence, creating the legal basis for retaining the 

demobilised fighters in facilities separate from the mainstream prison system. The parole 

period would last for a time equivalent to the 20 per cent of the time the demobilised fighter 

spent in custody. After that time the demobilised fighter would be free. Under the 

government proposal, it would send to the Fiscalía a list of the people who were eligible to 

benefit from this framework, as well as a list of the crimes alleged to have been committed by 

the group.  

 

The most significant change from the first version of the bill submitted to Congress concerned 

the way sentences were to be handed down. The representatives modified the legislation so 

that rather than being eligible for early release, demobilised fighters would be given an 

alternative sentence of five to eight years. They would also be subject to an increased parole 

period equivalent to half the time of their alternative sentence. Another significant 

modification was the requirement that demobilised fighters expressly apply for the benefits 

that the LJP provided. With the modifications, the demobilised fighter would be required to 

apply to receive an alternative sentence by making a versión libre [free statement] to the 

Fiscalía confessing to the crimes for which they would receive an alternative sentence. From 

the demobilised fighter’s declaration, the prosecutor responsible would formulate the 

charges which the demobilised fighter must accept they were guilty of in order to receive a 

reduced sentence. If a demobilised fighter disputed the charges, the case would move to the 

normal justice system. This made the application of the reduced sentences more constrained 

and increased the role of the Fiscalía in the process of implementing the LJP. While the 

legislation certainly improved the chance of confession and revelations of the truth about the 

crimes committed by these groups, by making demobilised fighters expressly opt-in to 
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 Literally concentration areas, this was the term used to described the areas in which the paramilitary 
groups congregated in order to negotiate their demobilisation with the government.  
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receive benefits, the legislation was still lacking in terms of its ability to ensure criminals were 

investigated, prosecuted and punished. Demobilised fighters were still able to count time 

spent in the zonas de concentración as time already served, and the government was still able 

to determine where the demobilised fighters would serve their sentence. It is important to 

note that, aside from the modifications which directly affected the investigation of crimes 

and their punishment, there was also a much more developed framework for the reparation 

of victims. The government’s report accompanying the legislation had highlighted the ability 

of the OTP to declare an investigation inadmissible on the grounds it was not in the interests 

of justice when: 

I. The decision not to punish those responsible was taken in a genuinely and completely 

democratic way which had notable effects for the achievement of peace and 

reconciliation. 

II. The violations committed have come to light, the penal responsibility of the 

perpetrators has been acknowledged…the events have been extensively investigated 

and the truth has been reconstructed. 

III. Systems of integral reparation are in place. 

IV. Constitutional measures have been adopted to effectively prevent the repetition of 

the atrocities (Gaceta del Congreso, 2005a). 

These criteria are significant because they outline what the proponents of the legislation 

argued could make the Colombian case inadmissible before the ICC. The modifications 

detailed above strengthened the LJP’s credentials in these areas.  

 

Determining the influence of the ICC on the process of drafting the transitional justice 

mechanism which was to be used in the paramilitary demobilisation is challenging. The 

debates about the ICC in Congress centred on whether or not the ICC could have jurisdiction 

over the cases which the LJP sought to regulate. The government initiative posited that the 

ICC would not be able to exercise jurisdiction over a democratically approved process which 

met certain conditions, as this would not be in the interests of justice. The outcome of the 

legislative process suggests that this argument was accepted by the majority of the members 

of the legislature. Those calling for tighter controls or highlighting the potential of the ICC to 

intervene in Colombia were either external human rights organisations or independent 

senators. The relatively low judicial penalties can also be understood in the context that, at 

the time of the passage of the legislation, the vast majority of crimes committed by the 

demobilising forces had been committed outside the temporal jurisdiction of the ICC. It 



141 
 

appears that many of the modifications made by the Colombian Congress incorporated 

government arguments about rendering an ICC investigation not in the interests of justice 

rather than addressing the issue of individual criminal responsibility for serious violations of 

human rights.  

 

The MJP: Constitutional Amendment for Transitional Justice 

One of the most significant transitional justice mechanisms to pass the Colombian Congress 

in recent times is the MJP. The MJP is a framework put forward by the Santos administration 

to define the legal benefits available to demobilised fighters. The passage of the 

constitutional amendment, which the government argued was necessary in order to prepare 

the country for future peace negotiations, generated significant controversy both in Colombia 

and abroad. It is important to emphasise that the MJP is not in itself a transitional justice 

mechanism. Rather, it gives the government the constitutional foundation to design 

extraordinary judicial mechanisms to deal with the investigation and punishment of alleged 

human rights violators as part of future peace processes. It does not give a definitive answer 

as to what transitional justice will look like in Colombia, but rather creates boundaries for 

negotiations with parties to the country’s internal armed conflict.  

 

Several references were made to the ICC and other institutions in the universal system of 

human rights protection during the passage of the MJP. One of the central arguments of the 

proponents of the legislation in relation to the ICC involved the role of investigations in 

rendering a case inadmissible before the Court. The argument invoked Article 17.1.a of the RS 

which declares that a case will be inadmissible when it is being investigated or prosecuted by 

the state. The proponents of the legislation therefore dubiously argued that because an 

investigation or prosecution could render the case inadmissible  ‘a complete non-judicial 

investigation would generate the inadmissibility of the case before the ICC’ (Gaceta del 

Congreso, 2011c). Proponents went so far as to suggest that ‘the development of non-judicial 

proceedings could not be interpreted at any time as the inability or unwillingness of the state 

to advance the investigation’ (Gaceta del Congreso, 2011b). The inclusion of the strategies of 

selection and prioritisation were justified by proponents as being in keeping with the 

international trends in the prosecution of egregious violations of human rights. The OTP’s 

Prosecutorial Policy (2010b) was referred to as a precedent for the selection of cases, based 

on the gravity of crimes under investigation and their representativeness (Gaceta del 

Congreso, 2011a). The main proponent of the government’s legislation in the Congress, Roy 
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Leonardo Barreras Montealegre (cited in Gaceta del Congreso, 2012e) suggested that in 

utilising criteria of selection and prioritisation, the country would simply be following the 

example of the ICC. Eduardo Montealegre Lynett (cited in Gaceta del Congreso, 2012b) 

argued the ICC’s limited number of prosecutions demonstrated that not all crimes which 

occur as part of an internal armed conflict could be investigated. One representative from the 

government coalition (Carlos Edward Osorio Aguiar cited in Gaceta del Congreso, 2012b) said 

that they should not be worried about the ICC because the introduction of a mechanism of 

selection and prioritisation would replicate how the Court administers justice. Osorio (Gaceta 

del Congreso, 2012g) commented that it was understood that Colombia had committed itself 

to international instruments of human rights protection – including the RS – but none of 

these mechanisms meant that the only form of punishing human rights abuses would be a 

lengthy gaol sentence. These comments are significant because they elucidate the 

proponents’ approach to individual criminal responsibility in light of the existence of the ICC. 

Specifically, it demonstrates what they believe they need to do to avoid a possible 

declaration of admissibility by the pre-trial chamber of the ICC. This means that 

representatives who agree with this interpretation, but might not think that the legislation 

goes far enough, would look to strengthen non-judicial mechanisms within the transitional 

justice framework, in order to ensure these mechanisms ruled out a future ICC investigation.  

 

Other representatives who were challenging the norms laid out in the MJP made specific 

reference to how the legislation would affect the obligations of Colombia under the RS. 

Alianza Verde Senator Luis Carlos Avellaneda Tarazona (cited in Gaceta del Congreso, 2012d) 

highlighted the intention of the legislation to prosecute only those most responsible for 

human rights violations. According to the Senator, the use of this type of distinction was 

problematic because it was not codified in the RS, which forms part of the bloque de 

constitucionalidad,25 and it is not possible to have an amnesty or pardon for crimes against 

humanity. Another senator from the Partido de la U, Juan Carlos Veléz Uribe (cited in Gaceta 

del Congreso, 2012c), also took issue with the use of selection as a transitional justice 

mechanism. The Senator argued that there is a certain type of amnesty when criminal 

proceedings are suspended and highlighted a communication from the director of Human 

Rights Watch in the Americas, José Miguel Vivanco, asserting that the amendment would 

expose Colombia to an investigation by the ICC. He also highlighted the attention of the ICC 

on the recruitment of child soldiers, which he claimed was a daily occurrence in Colombia. 
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 [Constitutional order]. Refer to page 160 for a more detailed definition. 
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Even those supporting the legislation (Juan Lozano Ramírez cited in Gaceta del Congreso, 

2012c) were concerned about the potential of suspended sentences exposing the country to 

an investigation by the OTP. Clearly, there was some concern in the Congress about the 

possibility that the policy of selection and prioritisation would affect the assessment of the 

OTP about the adequacy of judicial proceedings in Colombia. 

 

As with the LJP, the MJP changed substantially during its passage through Congress. The 

original legislation added a new article to the Constitution which would allow the government 

extraordinary powers to design a legal framework for future demobilisations with the 

country’s illegal armed groups. Aside from specifically mentioning transitional justice, the 

constitutional amendment also contemplated the use of prioritisation and selection in order 

to direct the investigation and punishment of the alleged criminals from these groups. The 

use of these strategies meant that the legislature, by initiative of the government, would be 

able to remove penal responsibility for certain categories of demobilised fighters by not 

selecting the case or by determining the case was not a priority. The prosecution of 

individuals was to be replaced with collective, non-judicial mechanisms which it was argued 

would guarantee an adequate investigation and punishment of perpetrators, an uncovering 

of the truth, and reparations for victims. The government also sought to modify the 

Constitution so that demobilised fighters would be able to be involved in politics. According 

to the Constitution people convicted of criminal offences cannot hold public office. The 

government sought to modify this provision so that it would be able to negotiate political 

participation as part of the peace accord.  

 

While the final constitutional amendment conserved the idea of prioritisation and selection 

as part of the transitional justice mechanisms available for future peace processes, there 

were some significant modifications to the way they would be implemented. First, 

prioritisation would no longer be defined by the government. Rather the Fiscal would have 

the responsibility of determining how investigations would be prioritised. The government 

would be able to propose legislation which would involve the selection, and consequent non-

selection of cases, but, this was to be done with the aim of focusing the investigations on 

those most responsible for crimes considered to be crimes against humanity, genocide, or 

war crimes committed in a systematic way. Second, while the legislation still contemplated a 

mechanism for allowing those convicted of crimes to participate in politics, it specifically 

ruled out the participation in politics of those convicted of crimes against humanity or 
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genocide. Interestingly, it did not rule out the political participation of those deemed to be 

most responsible for the systematic commission of war crimes. Consequently, which crimes 

are selected for investigation during the peace process would have a significant impact on an 

individual’s eligibility to hold public office. The final legislation also included a description of 

the judicial enticements which might be offered to demobilising fighters. Aside from the 

provision that some cases would not be selected, the amendment allowed the suspension of 

sentences, alternative sentences, and special conditions for completing a sentence.   Another 

interesting modification to the MJP was that the transitional justice mechanisms would apply 

to state agents who had participated in the internal armed conflict, as well as illegal armed 

groups. Finally, the law also mandated the creation of a truth commission as a part of any 

future peace process. 

 

The exact impact of the ICC and the OTP’s preliminary examination on the process of the 

approval of the MJP is hard to gauge. What is clear when the legislation and the debate is 

reviewed is that the issue of how the MJP would affect Colombia’s international obligations 

and the possibility of an official OTP investigation were considered at various stage of the 

debate process. It is also clear that the majority of the members of Congress agreed with the 

arguments put forward by the proponents of the MJP, as the bill passed with the 

overwhelming support of votes cast.26 Those who argued that the MJP would violate the RS 

by giving a de facto amnesty for human rights abusers through the process of selection – or 

perhaps more importantly non-selection of cases – were not successful in convincing other 

members of Congress that the use of this mechanism was invalid. However, what is apparent 

in the final version of the legislation is the focus on ensuring that the transitional justice 

mechanisms used allow the state to fulfil its obligation to investigate and punish. Removing 

the ability to define prioritisation strategies from the purview of the government and 

assigning it to the Fiscalía meant that judicial independence of the specifics of investigations 

was strengthened. The use of selection was restricted to focusing investigations on those 

considered to be the most responsible for crimes against humanity, war crimes and genocide; 

keeping in mind the gravity and representative nature of the cases selected. The 

modifications are consistent with a desire to project the appearance that the state is fulfilling 

its obligations under the RS. This is particularly pertinent when one considers that it was 

argued by proponents of the bill during its passage through Congress that a non-judicial 

investigation of the crimes would result in a decision of inadmissibility before the ICC. The 
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 While the bill received the lion-share of the votes cast, there were a significant amount of 
abstentions. For a detailed breakdown of the vote see (Congreso Visible, 2012)  



145 
 

MJP, however, specifically curtails the notion of individual criminal responsibility for human 

rights violations, by prioritising negotiation of the end of the internal armed conflict. This 

demonstrates that the norm of individual criminal accountability has yet to reach prescriptive 

status within the Congress.  

 

 Aside from the modification which made the standards for a future investigation more 

stringent, the constitutional amendment was modified in other ways that had the potential 

to affect the obligations of Colombia under the RS. First, the final piece of legislation 

specifically contemplated legal concessions which could be offered to demobilising fighters, 

including, but not limited to, the suspension of prison sentences. Second, the final legislation 

included state agents as potential beneficiaries of transitional justice mechanisms. State 

agents were included in the MJP because it was argued that otherwise they would be legally 

disadvantaged in comparison to the demobilised non-state groups. A so called auto-amnistia 

[self-amnesty] would contravene the norms which make up Colombia’s bloque de 

constitucionalidad. However, it was argued that there was no prohibition on offering judicial 

incentives to state agents as part of a transitional justice process (Gaceta del Congreso, 

2012k). This could be considered a negative development in terms of the state’s ability to 

comply with its international obligations, though the exact impact of this provision will 

remain unclear until the government gets to the point of drawing up enacting legislation. 

What it does demonstrate is the perceived need by members of the Congress to overcome 

potential opposition to a future peace process by the armed forces. The need to get the 

military on board for any successful peace process means that the Congress may be prepared 

to bestow legal favours on state agents which sit uneasily with the norm of individual criminal 

accountability. 

 

The MJP to date remains an unutilised framework intended to be implemented with enacting 

legislation in the context of a peace accord with one or more of the nation’s illegal armed 

groups. The Congress seems to have been largely receptive, on balance, to the government’s 

arguments about the legitimacy of its transitional justice mechanisms. The Congress 

approved the executive’s strategy of developing a policy to select and prioritise cases to be 

tried in a future transitional justice process. There was little substantive criticism within the 

Congress of the idea of adapting prosecutorial strategies normally used in the context of 

international or internationalised tribunals to the domestic process. The independence of the 

future transitional justice process was somewhat improved by assigning the ability to 
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prioritise cases to the Fiscalía, rather than the legislature, and by specifying that the policy of 

selection to be determined by the legislature should be focused on investigating those most 

responsible for crimes against humanity, war crimes and genocide. In contrast, the 

legislature’s approach to the issue of the judicial treatment of the security forces seems to 

contradict the country’s adherence to norms surrounding the prosecution and punishment of 

human rights abuses. Flagging judicial benefits for members of the armed forces, especially as 

this possibility has been raised before the internal armed conflict has been resolved, raises 

the issue of the state giving amnesties or pardons to its own forces. Exactly how this will play 

out will only be defined once the Congress has passed enacting legislation.  

 

Fuero Penal Militar: Legislating the Investigation and Punishment of State 

Crimes 

In 2012 the Santos administration introduced a constitutional amendment into the legislature 

to modify the relationship between the military and ordinary justice systems. It was the first 

step of a two part legislative process which attempted to redefine the jurisdictional 

boundaries between the judicial systems and harmonise the Colombian penal system with 

IHL. These reforms affect individual criminal responsibility because they define how 

allegations of wrong-doing by state agents are investigated. There had been pressure on the 

government to address what the military labelled inseguridad jurídica [legal insecurity] which 

is discussed in detail in chapter eight. This related to what the military saw as excessive 

civilian legal monitoring of combat operations. The reform package was therefore aimed at 

strengthening the military justice system so it retains jurisdiction over acts deemed to have 

been committed against IHL. The Colombian Congress’ approach to the issue of the 

prosecution and punishment is important because the nation is under pressure from human 

rights organisations both domestically and internationally to hold individuals criminally 

accountability for violations of human rights. At the same time, the government cannot 

afford to create discord with the armed forces as they continue to fight in the internal armed 

conflict. The other transitional justice processes reviewed in chapter two showed that the 

armed forces can act as spoilers of the transitional process when the security forces are 

prosecuted. 

 

Compared to the other pieces of legislation already examined in this chapter, the debate 

about the reform of the Fuero Penal Militar [Military Justice System, FPM] involved less direct 

discussion about the potential of an ICC investigation. Nonetheless, the deliberations 
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involved a comprehensive discussion about the relevant international legal standards, 

including the RS. It was argued that Congress must carefully design the framework because a 

rash construction might mean that short-term apparent legal security could convert itself to 

long-term legal insecurity if domestic effort were overturned at the international level, 

including by the ICC (Gaceta del Congreso, 2012j). Despite concerns that the design of the 

legal framework must be robust enough to support international review, there was clear 

support in the Congress for greater legal protections for the armed forces. One Conservative 

Party Congressman argued that the Congress did not have the moral authority to demand 

that the government and the security forces strive to keep the peace if they can win the 

battles in the mountains but keep losing the battles in the courts (Carlos Augusto Rojas Ortiz 

cited in Gaceta del Congreso, 2012f).  In spite of broad support in the Congress, there were 

some members who opposed the nature of the reforms to the military justice system. 

Parmenio Cuéllar Bastidas from the Polo (Gaceta del Congreso, 2012h) questioned why some 

crimes which formed part of the RS would be excluded from military jurisdiction, while those 

considered to be violations of IHL (war crimes in the RS) would remain within the military 

justice system given that the majority of these laws were aimed at protecting the civilian 

population. The Senator argued that IHL produced no penal code but rather provided rules 

for combatants and in fact the only penal code in the international system belonged to the 

ICC. It was also suggested that requiring judges to interpret acts through IHL was an undue 

interference in the work of the legal system. Senator Cuéllar argued that all crimes which the 

ICC had jurisdiction over should be excluded from the FPM. Polo representative  Ivan Cepeda 

Castro (Gaceta del Congreso, 2013) argued the legislation would be challenged because in the 

era of globalised justice it is impossible to avoid or evade international human rights 

tribunals.  

 

The constitutional amendment as it was first introduced into the legislature made several key 

modifications to the previous legal framework. First, it permitted the creation of a new 

judicial body which would act to uphold constitutional standards for any member of the 

state’s security forces during their investigation and trial. It would also control the 

confirmation of charges against members of the security forces. This tribunal – referred to in 

the legislation as the tribunal de garantías penales (hereafter TGP) – was to be composed of 

an odd number of civilian and former military magistrates, who were to be elected by the 

Presidents of the Corte Suprema de Justicia, Consejo de Estado and Corte Constitucional. The 

creation of this tribunal was criticised by some commentators and members of the HCHR who 

argued that it undermined the principle of legal equality and created a climate of impunity 
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(Reed Hurtado, 2012, Heyns et al., 2012). Second, the legislation specified that the military 

jurisdiction was to deal with all crimes committed during active service. However, it expressly 

ruled out that the military jurisdiction could investigate crimes against humanity, genocide, 

enforced disappearance, torture, extrajudicial executions, forced displacement, rape and 

sexual abuse, acts of terror against the civil population and recruitment of minors. All other 

war crimes were to be investigated by the military justice system. The amendment also 

specified that all investigations related to the actions of members of the security forces in the 

context of the armed conflict must be prosecuted under IHL. Third, disputes between the two 

jurisdictions about the appropriate institutional setting for the investigation were to be 

settled by a commission composed of members of both the jurisdictions. Finally, the 

amendment created a fund to be used to finance the defence of members of the security 

forces, regardless of the jurisdiction in which their case was being heard.  

 

The final version of the constitutional amendment kept the majority of these provisions, but 

the TGP was modified so that it comprised four retired members of the security forces and 

four civilian magistrates. The tribunal was also given the function of resolving disputes 

between the ordinary and military justice systems. The crimes expressly excluded from the 

military’s jurisdiction remained largely the same, though ‘rape and sexual abuse’ was 

replaced with the term ‘sexual violence’ as the term which most accurately reflected the 

definition of these types of crimes in the RS (Gaceta del Congreso, 2012i), and the 

recruitment of minors was excluded from the list. A technical commission, composed of 

members of the two jurisdictions, was also proposed to resolve disputes when the crime in 

question was committed as part of an action, operation or procedure of the security forces. 

The final amendment also specified that members of the security forces convicted of a crime 

would be detained in military, rather than civilian, detention centres.  

 

As with the MJP, the reform of the FPM involved a multistep legislative process, with 

constitutional amendments preceding statutory legislation.  The enacting legislation was 

meant to build on the foundations established in the constitutional amendment by 

integrating definitions of IHL violations into domestic legislation. Unsurprisingly, therefore, 

the legislation mainly involves defining key terms and offences which would define whether a 

particular offence ended in one jurisdiction or another. Some of the most important elements 

in the legislation with regard to how alleged crimes of state agents would be investigated 

include the definition of a legitimate target and delineation of crimes to be judged by the 
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ordinary and military justice system. Proyecto de ley 211 de 2013 Senado originally defined a 

legitimate military target a persons or persons who are part of an armed group with a direct 

relationship with hostile activities of that group. Civilians could also be classified as legitimate 

military targets when they participated directly in hostilities. A person ceased to be a 

legitimate target when they have been captured, rendered defenceless by injury or illness or 

had indicated their intent to surrender, except when that person continued to commit violent 

acts or threats. Perhaps unsurprisingly, the law also specifies that legitimate military targets 

do not enjoy combatant status for the purpose of IHL and as such cannot be considered 

prisoners of war. Second, the original bill contained a section defining crimes against 

humanity27 as the following acts when committed in a systematic or generalised way: 

murder, extermination, torture, inhumane acts, forced sterilisation, slavery, enforced 

disappearance, arbitrary detention, forced deportation or displacement, rape, sexual 

violence, sexual slavery, forced prostitution, forced pregnancy and persecution. Extrajudicial 

killing was also defined and made the exclusive jurisdiction of the ordinary justice system. 

Third, the bill was aimed at ensuring that IHL was applied as the primary legal framework 

where there were various legal frameworks possible to interpret the actions (Article 3). This 

part of the legislation was aimed at alleviating the concerns of the armed forces about what 

they felt was an unfair application of the ordinary justice system to acts which they argued 

should have been covered by IHL.  

 

Most amendments made to the legislation during its passage through Congress appear 

minor, though the impact may be significant. One of the most significant changes to the 

legislation was that the representatives chose to cite Article 7 of the RS as the defining penal 

code for crimes against humanity, when the offences listed were committed in a systematic 

or generalised way. The original legislation had aimed to reduce the uncertainty that the term 

crimes against humanity had caused in Colombian jurisprudence, given the absence of a 

definition within the Colombian penal code, by codifying new crimes based on Article 7 of the 

RS. This meant an integration of the RS’s definition of crimes against humanity, rather than 

partial reference to the norms of the Statute.  Importantly, the final legislation codified the 

crime of extrajudicial killing as a state agent killing someone outside of combat. The original 

proposal had been for an extrajudicial killing to be applicable only when a person was 
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 Despite frequent refers to crimes against humanity in everything from public discourse to judicial 
decisions; an exact definition has never been integrated into the Colombian penal code. Therefore 
these references rely on the definitions adopted by international treaties on the protection of human 
rights, including those outlined in the RS. This is in contrast with crimes under IHL which were 
integrated into the Colombian penal code since the new code came into effect in 2000. 
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completely defenceless. This modification is significant as it specifically ties the legitimate use 

of lethal force to a combat situation. The definition of extrajudicial killings is particularly 

delicate in Colombia in the wake of the falsos positivos scandal, involving murdered civilians 

being presented as enemy combatants killed in conflict. This explains the addition to the 

legislation of the clause saying ‘the same penalty will apply when a state agent kills a civilian, 

who with this express aim has been made defenceless or has been tricked.’ It is also due to 

this scandal that upon the presentation of the bill to Congress it was specified that 

extrajudicial executions would be the exclusive province of the ordinary justice system. There 

were also some modifications in terminology which meant the legislation incorporated both 

IHL and international norms surrounding human rights protection. For example, Article 15 

was modified to require that the security forces’ internal documents include not just IHL 

treaties but also human rights treaties which Colombia had ratified. There was also a change 

in the Article which referred to seguridad juridica for the armed forces. The original version 

stated that members of the armed forces would not ‘be responsible for the supposed failure 

of responsibilities which have not been expressly and specifically established in the 

Constitution or the law.’ The final version stated that members of the security forces ‘would 

only be responsible by action, omission, or overreach in relation to the duties expressly 

established in the Constitution or the law.’ This change in definition is significant because it 

expressly established that members of the armed forces could be held accountable for failing 

to act to prevent violations. 

 

The Congress also removed a specific article which would have had a significant impact on 

the way in which IHL was to be applied in Colombia. The original legislation had given the 

President the power to order the armed forces to use force against specific groups. Under 

these circumstances, the use of force would be legally assessed under the rubric of IHL. This 

article was removed in the final legislation and replaced with a clause that stated the purpose 

for which the groups were formed and operated was not relevant for determining if they 

were participating or not in the country’s internal armed conflict. These articles are expressly 

aimed at defining the judicial framework in which the armed forces are operating when they 

undertake operations against the BACRIM or neo-paramilitary groups which are primarily 

engaged in illicit activity. The slippery nature of the definition of these groups has been a 

headache for the government. The original proposal is a reflection of the fact that the 

military, if it is to be used to combat these groups, wants to be able to do so in the context of 

IHL, so that lethal force may legally be used against these groups. Whether or not the new 

illegal armed groups would have qualified as participants in the country’s armed conflict is 
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debatable. However, the fact that the President was denied the power to define the fight 

against these groups is particularly interesting, as they predominantly operate in urban areas, 

and therefore an outright military operation against them would undoubtedly have resulted 

in heavy civilian casualties. It also meant that the mechanisms for determining the 

appropriate legal framework for assessing the actions of the nation’s armed forces remained 

a matter of law rather than political declaration. 

 

One of the elements which generated the most controversy during congressional debate was 

Article 32 which defined the responsibility of superiors. The proponents argued that the 

integration of a definition of command responsibility was opportune because it did not exist 

under Colombian law. Fiscal Montealegre (Gaceta del Congreso, 2012a) addressed the 

Congress on this point, arguing that according to judgments made by the Constitutional 

Court, the section of the RS which defines command responsibility does not form part of the 

country’s bloque de constitucionalidad. Proponents argued that the Article effectively 

integrated the norms embodied in the RS into Colombian legislation. However there are 

some differences which would have affected the ability of the justice system, both civilian 

and military, to hold commanders responsible for the actions of their troops. First, the 

legislation specifies that for a commander to be held responsible, the conduct must have 

occurred during hostilities. Second, the legislation sought to specifically rule out an automatic 

assumption that one’s position in the hierarchy of the security forces automatically indicated 

their responsibility. Third, while the law stated that a superior who knew or should have 

known that a crime was to be committed could be held responsible, a later paragraph of the 

Article defines this as situations in which the superior had reliable information which 

indicated the high probability of the commission of a crime (emphasis added). Fourth, the 

legislation does not make a superior officer criminally responsible if they fail to report illicit 

conduct to the appropriate authorities for investigation, in contrast with the standards 

codified in the RS. Finally, though police officers can be covered by the military justice 

system, the Article outlined that members of this institution were not covered by due 

obedience. The Article was the subject of extensive debate during the revision of the 

legislation, with the proponents arguing that they were simply incorporating the elements of 

the RS. This was disputed, particularly by Representative Iván Cepeda who argued that it 

contained elements which did not appear in the RS.  
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What is evident from the debates during the passage of the reform of the military justice 

system through Congress is that the ICC appears to have acted as a crucial normative frame 

for the debate about the separation between the military and ordinary justice systems. The 

RS seems to have had a greater effect at the normative level (in terms of defining the legal 

framework) rather than directly as a result of the preliminary examination of the OTP. 

Despite references to the occurrence of extrajudicial killings – especially the falsos positivos 

cases – there was not a lot of suggestion that there was a risk of the ICC opening a formal 

investigation during the debates. The legal framework expressly removes crimes against 

humanity, extrajudicial executions and other egregious violations of human rights from the 

purview of the military justice system. These are the types of crimes most likely to attract the 

attention of the OTP. Requiring that they are investigated by the civilian justice system is 

aimed at ensuring the genuineness of the investigations. Investigations are more likely to be 

limited in practice, which is why opposition members emphasised crucial definitions such as 

what constitutes a legitimate military target and the extent of command responsibility. This 

demonstrates, at least nominally, a reasonable level of integration of the RS into the 

normative understanding of the members of the Colombian Congress. It is difficult to 

establish a clear causal relationship showing that the Congress in its revision of this legislation 

was acting in response to the OTP’s preliminary examination. What the debate about the 

FPM does highlight is that members of the Congress are framing their debates about 

appropriate judicial standards in terms of the RS.  

 

The Congress and Human Rights: Non-Government Initiatives 

Non-government members of Congress do not have the authority to conduct negotiations 

with the country’s illegal armed groups and therefore could not be argued to design 

transitional justice mechanisms directly. However, non-government representatives can limit 

the government’s room to manoeuvre by passing legislation which affects the state’s 

responsibility to investigate and punish crimes codified in the RS. This section examines 

whether the Congress has been successful at passing legislation which obliges the 

government to investigate and punish egregious violation of human rights. 

 

In December 2004, in the midst of the Uribe government’s negotiations with the paramilitary 

collective, the AUC, a non-government initiative was launched in the Congress which sought 
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to regulate the process. Senator Piedad Córdoba Ruiz28 introduced Proyecto de Ley 180 de 

2004, an elaborate piece of legislation which sought to develop a legal framework for the 

negotiations with the AUC. Unlike the other initiatives examined in this section, the draft law 

contained no reference to transitional justice or the ICC. Rather, the Córdoba bill referenced 

international treaties (without an express reference to a specific treaty) as defining the 

standards of how the nation must deal with crimes against humanity. Some of the key 

elements of her proposal included establishing the obligation of the state to prosecute crimes 

against humanity, the non-applicability of a statute of limitations for those crimes, a special 

mechanism for representing the views of victims and obligatory prison sentences for those 

involved in crimes against humanity – at least 20 years for the key players and at least 15 for 

the rest. The legislation came between the government’s two initiatives which had sought to 

regulate the demobilisation. Ultimately it was shelved when the government brought its 

second initiative before Congress, Ley 975 de 2005, or LJP, which was examined in detail in 

the previous section of this chapter.  

 

One senator, Alexandra Moreno Piraquive (MIRA) has tried on two occasions to pass 

legislation which affects how international crimes are punished. Proyecto de Ley 44 de 2011 

and 18 de 2012 Senado both sought to have the following clause included in the Colombian 

Penal Code: 

There will be no statute of limitations for the offences of genocide, crimes against 

humanity or other inhumane acts of a similar character which intentionally cause 

great suffering or gravely affect the physical integrity or mental or physical health of 

protected persons, in accordance with the description of Article 6, 7 and 8 of the 

Rome Statute of the International Criminal Court approved by Law 742 de 2002. 

So far, these efforts to modify the criminal code in order to make crimes under the RS exempt 

from statutes of limitations have failed to garner the necessary support in the legislature. In 

theory, the integration of the RS into Colombia’s bloque de constitucionalidad should mean 

that it is already not possible to have a statute of limitations for these crimes. However, there 

is often debate at the national level about the effect of the notion of crimes against humanity 

on domestic judicial proceedings. It was suggested during the course of my interviews that 
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 Córdoba was a member of the Partido Liberal, her left-wing politics made her a target of the AUC 
resulting in her kidnapping by Carlos Castaño in 1999. After her release she spent some time in self-
imposed exile in Canada. Her stance in favour of negotiations with the FARC and public criticism of 
Uribe as having links with paramilitary groups mean that she was an opposition forces within the 
Partido Liberal.  
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the lack of a domestic definition of what constitutes crimes against humanity is used as a 

justification for judicial inaction (Forer, 2012). Directly integrating principles of the RS into 

domestic legislation would remove any alleged ambiguity about the obligation of the state to 

investigate and prosecute these crimes in the formalistic Colombian judicial system. The 

paucity of support for these initiatives demonstrates the lack of accord in the Congress 

around defining in domestic legislation crimes against humanity.  

 

There has been one notable exception to the inability of non-government congressional 

members to pass legislation increasing judicial guarantees for the investigation, punishment 

and prevention of human rights violations. After almost two years of negotiations and 

debates in the Congress, an initiative from Angela Robleda (Verde) and Ivan Cepeda (Polo) 

became Law 1719 on 18 June 2014. The opposition members managed to get the support of 

various institutions, including the Justice Ministry, for the passage of this legislation. The 

legislation specifically aims to reduce the near total impunity for crimes of sexual violence in 

Colombia, particularly in the context of the internal armed conflict. The legislation defined 

new crimes of sexual violence in the nation’s penal code, incorporating many the forms of 

sexual violence recognised in the RS. Specifically, it made prostitution, sexual slavery, human 

trafficking for the purpose sexual exploitation, forced sterilisation, forced pregnancy, forced 

nudity, and rape in the context of an armed conflict all criminal offences. The law explicitly 

states that when these acts are committed in a generalised or systematic manner they can 

constitute a crime against humanity. Under the new legal framework judicial operatives will 

be required to examine the context in which the alleged acts took place in order to ensure 

that judicial authorities recognise when these acts have reached the threshold to be classified 

as crimes against humanity. It also included an Article which said: 

The statute of limitations for the offences of enforced disappearance, torture, 

homicide of a legally recognised union member, homicide of a human rights 

defender, homicide of a journalist and enforced displacement will be 30 years. There 

will be no statute of limitation for crimes against humanity and war crimes. 

The legislation aims to make the crimes of sexual violence more explicitly recognised in the 

Colombian penal system. However, beyond this, the Article also seeks to provide an extra 

legal obstacle in the event that the government was to seek to suspend investigations. As one 

of the staffers (Cancino, 2012) working on the legislation told me, one of the central elements 

of the legislation involved the recognition that systematic sexual violence in the context of an 

internal armed conflict constitutes crimes against humanity and/or war crimes and therefore 
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cannot have a statute of limitations. President Santos (2014) said when signing the law that 

one of the fundamental purposes of the legislation was to criminalise systematic or 

generalised acts of sexual violence as crimes against humanity, in harmony with the RS. The 

OTP (2014: 30) has classified the law as a ‘positive step’ in the investigation and punishment 

of crimes of sexual violence. 

 

The initiatives examined in this section provide some interesting insights about how 

opposition figures in Congress formulate their projects in the human rights area. Córdoba’s 

proposed legislation referenced international law as providing the legal framework for the 

obligation of the state. However, despite the fact that the RS had been in effect for two years 

at the time, the bill made no reference to it. This is unsurprising as at the time the Court had 

limited jurisdiction as Colombia had invoked the waiver for war crimes and given the short 

temporal jurisdiction of the Court, many of the crimes in question would not have been 

covered. In 2008, Proyecto de Ley 189 de 2008 was introduced into the Senate, with the aim 

of forcing the Uribe administration to end the validity of the waiver. The move was made in 

the wake of the paramilitary demobilisation and the aftermath of the falsos positivos scandal. 

The initiative, however, was not even debated. In more recent years, non-government bills 

looking to guarantee human rights and ensure that they are prosecuted have drawn 

extensively on the RS in terms of the normative framework that they use to codify offence 

and appropriate forms of punishment. The fact that most of the non-government bills have 

been unsuccessful demonstrates the limits of the internalisation of the norms codified in the 

RS. The exact reason for the failure of these initiatives to gain traction in the legislative body 

is not a matter of the public record as the bills have been the subject of scant debate on the 

floor of Congress. It is possible that many members might feel the legislation was 

unnecessary, given that many of the treaties, including parts of the RS, form part of the 

nation’s bloque de constucionalidad. However, the integration of elements of the RS and 

other international mechanisms for the protection of human rights into the country’s penal 

code has the potential to alter the way the judicial system deals with violations of human 

rights. Currently the Fiscalía has declared some particularly notorious crimes to be crimes 

against humanity in order to prevent investigations being archived. However, modifying the 

penal code so that it expressly makes crimes against humanity and war crimes exempt from 

statutes of limitations would potentially open up the investigative process, as it would 

establish a solid foundation from which victims would be able to challenge the archiving of 

cases of war crimes or crimes against humanity. It would also potentially constrain the ability 

of the government to design transitional justice mechanisms which do not investigate, 
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prosecute and punish the crimes mentioned in these pieces of legislation. It is interesting that 

the only non-government initiative to pass the Congress focused on acts of sexual violence, 

an area with rampant impunity which has formed part of the OTP’s preliminary examination 

(OTP, 2012c: 6, OTP, 2014: 29-30). Given this, it would be politically difficult for the members 

of Congress to justify opposing this initiative (Cancino, 2012).  

 

 Conclusion 

The examination of the passage through Congress of transitional justice mechanisms and 

non-government proposals pertaining to the investigation and punishment of crimes against 

humanity and war crimes holds some lessons for the study of the design of transitional justice 

mechanisms in Colombia. It is important as a starting point to acknowledge that the Congress 

has not been presented during this period with legislation which seeks to enact a blanket 

amnesty or pardon for crimes against humanity or war crimes. The only piece of legislation 

presented to Congress by the government which approached the realm of a blanket amnesty 

was the bill known as alternatividad penal, introduced by the Uribe government in the early 

stages of its negotiations in 2003. However, the bill was so contentious, both domestically 

and internationally29, that the government withdrew it. It is important to understand 

therefore that legislative debate in Colombia has moved beyond a question of peace versus 

justice, of blanket impunity. The fate of the alternatividad penal legislation confirms this 

point; it was considered to establish an unacceptable level of impunity. Congress has in its 

treatment of government legislation recognised the importance of investigations in ensuring 

that Colombia complies with its international obligations and adequately protecting victims’ 

rights to truth, justice, and reparations, though the legislation is less focused on expressly 

guaranteeing individual criminal accountability for serious violations of human rights. 

 

Perhaps the most important observation is that legislation affecting the implementation of 

international norms surrounding human rights protection is normally only successful when it 

is proposed by the government. Non-government legislation which seeks to increase 

protection of human rights and strengthen the domestic legal obligations of the state to 

investigate and punish egregious violations of human rights has tended to draw more on the 

RS, but has not been widely supported. Representatives with a domestic agenda have 

seemingly used the norms codified in the RS in an attempt to improve the chances of their 
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 The bill was criticised by human rights organisations and the U.S. Congress, 56 members of which 
wrote a letter to the Uribe administration to express their concerns about the bill. 
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bills passing by drawing on the perceived legitimacy of these norms and the Colombian 

state’s prior acceptance of them. Indeed, the only opposition bill to successfully pass the 

 Congress was the law seeking to address the widespread impunity for acts of sexual 

violence in the context of the armed conflict. It is interesting to note that this area had been 

highlighted by the OTP as being a central element in its preliminary examination. It would be 

inaccurate to describe all members of Congress as passive towards the government’s stance 

on the investigation and prosecution of human rights abuses, and indeed there have been 

several representatives who have been active in this regard. However, the Congress as an 

institution tends to have a limited impact on the overall design of transitional justice 

frameworks. The influence tends to be confined to refining the mechanisms proposed by the 

government, and sometimes making incremental improvements to facilitate greater human 

rights protection. 

 

The examination of legislation, including both government and non-government proposals, 

which affects Colombia’s responsibilities to prosecute and punish violations of human rights 

has shown that arguments about how to deal with these violations are increasingly framed in 

terms of the RS. By contrast, there is less evidence to suggest that the OTP’s preliminary 

examination has caused the Congress to make specific changes. However, the passage of the 

bill addressing sexual violence perhaps suggests that the focus of the Office’s investigative 

activities might have been influential in creating a perceived obligation to change the status 

quo for the investigation and punishment of these acts. Regardless of the outcomes in terms 

of compliance with the RS, all sides of the debate seem to have nominally accepted that their 

actions should be able to be justified in terms of the Statute. Those advocating stronger 

guarantees of justice through the investigation, prosecution and punishment of human rights 

base their argument on the norms of the RS. Debates about government legislation cite the 

RS as defining the normative international framework of human rights protection. Arguments 

are made with references to the RS to support non-judicial transitional justice mechanisms, 

and alternative and suspended sentences. Discussion is not about whether the country 

should or should not accept the restrictions that the RS might impose on any future peace 

process. Rather, the debates centre around how the country can choose to proceed with 

these processes based on these limits created by the nation’s international obligations. This is 

not necessarily representative of an internalisation of the norms of the RS, but rather a 

recognition that the actions of the state will need to be justifiable in terms of these norms. It 

is a debate about what minimum level of investigation, prosecution, and punishment is 

required by these norms. Of course, trying to determine what these levels are involves some 
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guesswork by the Congress. There is no precedent for how the ICC might assess a future 

Colombian peace process and the OTP will not expressly endorse initiatives in this area (OTP, 

2012a). The legislative oversight of executive proposals seems to centre on ensuring that the 

state is seen to be doing enough for it to be considered to have met its obligations, rather 

than ending impunity for the serious human rights violations which have plagued the nation’s 

history.  
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Chapter Seven 

Investigation and Punishment: The Colombian Judiciary 

and Individual Criminal Accountability 

 

The Colombian judiciary and the way that it responds to transitional justice initiatives from 

other institutions within the Colombian state has a crucial role in determining the breadth 

and depth of the country’s reckoning with the past. Prosecuting and punishing the most 

serious violations of human rights since 2002 is the central concern and objective of the 

Rome Statute (RS). If the ICC is able to influence the judicial institutions in Colombia in a way 

that furthers its goals, then it is more likely that it will have its desired impact on transitional 

justice processes. However, the ICC is just one actor in a complex and fragmented transitional 

justice process in Colombia. The influence that it has might not always be the one intended, 

as other actors interpret its role in the transitional justice process.  

 

This chapter examines the Colombian judicial system and the development and 

implementation of transitional justice mechanisms in order to determine if the ICC has had 

any influence over these processes. The first section of this chapter includes a brief 

description of the Colombian judicial branch. This provides some essential context about the 

functioning of the Colombian judiciary and establishes whether the judiciary has the capacity 

to affect the nature of transitional justice processes in Colombia. The next section examines 

the role of the Constitutional Court of Colombia, with the aim of understanding its jurisdiction 

over transitional justice and the consistency of its rulings with Colombia’s obligations under 

the RS. The final section of the chapter examines the prosecution of serious violation of 

human right by the Fiscalía General de la Nación (Public Prosecutors Office, FGN). This will 

allow a determination to be made about the whether or not the ICC has been able to 

influence the investigation and prosecution of crimes in Colombia. 

 

The Colombian Judicial System 

The Colombian Judicial Branch is a complicated web of contradictions. It is most often 

described by international observers as being functional, yet it has consistently produced 
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rates of impunity above 90 per cent. The judicial system has been repeatedly modified in 

recent decades through the 1991 Constitution and the move to an accusatorial trial system in 

the 2000s. This section briefly outlines the Colombian judicial system in order to assess its 

independence from other government institutions and therefore its capacity to act 

autonomously in the process which determines the extent of individual criminal 

accountability for serious violations of human rights. The analysis focuses primarily on the 

two institutions within the judicial system with the potential to influence the design of 

transitional justice mechanisms: the Constitutional Court (CC) and the FGN. Before examining 

the role of each of these institutions in detail, let us first turn to the issue of judicial 

independence. 

 

For the judiciary to have any influence over individual criminal accountability in the context of 

transitional justice processes, it must first have the ability to act independently of the other 

actors. If the judiciary obediently followed the directives of the executive, then debating the 

degree of influence of the ICC over these institutions would be a moot point. ICC influence 

over the transitional justice process can only be observed through institutions with the ability 

to act independently of other institutions. In the case of Colombia, while the judiciary is 

plagued by many problems which have made it inefficient and ineffective, political 

interference from the executive, or indeed the legislature, has not generally been one of 

them. When the Special Rapporteur on Judicial Independence visited Colombia in 2009, she 

highlighted several factors affecting the independence of the Colombian judiciary. These 

included a generalised sense of impunity and the consequent lack of efficiency in the justice 

system, overburdened judicial systems, attacks on and intimidation of victims and witnesses, 

existence of organised criminal groups which resist the investigation of crimes, corruption in 

the justice system and deficiency in the access to justice, attacks and threats which affected 

the investigation of crimes and trials, transfers to other cities, insufficient security measures 

and inadequate evaluations of risks (Knaul de Albuqurque e Silva 2010). In early 2014 the 

newly elected president of the Consejo de Estado highlighted the judiciary’s public trust 

deficit, stating we need ‘to make people believe again in our integrity, our honesty, our 

dedication to the administration of justice’ (Maria Claudia Rojas citied in El Tiempo, 2014c). 

This mistrust was confirmed in interviews conducted in Colombia, with various interview 

subjects asserting that some victims prefer not to report crimes as others who have done so 

have been threatened after the details of their accusations have been passed on to the illegal 

armed groups (C9, 2012, C15, 2012). This is not to say that the judiciary does not have 

conflicts with the other branches of government. As Uprimny (2007: 54-55) notes, since the 
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introduction of the new Constitution in 1991, the nation’s high courts have increasingly 

become involved with disputes about individuals’ rights in efforts to reduce clientelism and 

corruption. Conflicts between branches therefore occur as the high courts seek to challenge 

the status quo surrounding executive power. 

 

The Colombian CC was part of the package of reforms to the Colombian political system 

contained in the 1991 Constitution. Prior to the new Constitution, Colombia had a formalistic 

legal system based on the Spanish and French models (Fox and Stetson, 1992: 141). This 

meant that in the Colombian political system the ‘separation of powers established the 

supremacy of the law as proclaimed by the legislative bodies and the job of judges…was only 

to articulate and assiduously apply such law’ (Nagle, 1995: 70). For that reason, the 

jurisdiction of the Corte Suprema de Justicia (CSJ), which reviewed constitutional matters 

prior to the creation of the CC, was described by one academic as ‘scarce and timid’  

(Uprimny Yepes, 2007: 56). In creating the CC, the architects of the Colombian Constitution 

removed constitutional matters from the CSJ, leaving it to operate as the highest court of the 

nation’s criminal jurisdiction. This is often said to have created an ambiguity in the hierarchies 

of the high courts, which is expressed in constant differences and friction between the two 

(García Vanegas and Solano de Jinete, 2008: 76). While it is beyond the scope of this project, 

the CSJ is jurisdictionally responsible for investigating criminal misconduct of 

parliamentarians. This has been particularly significant since the parapolítica scandal which 

began in 2006, revealing the links between a significant percentage of Congress members and 

the paramilitary groups. The Court responsible for hearing criminal charges against the 

President, the Fiscal and other high judicial offices is the Comisión de Acusaciones, a 

committee drawn from the Congress. One Colombian jokingly referred to it as the Comisión 

de Absolución [the Acquittal Commission] because it has a strong tradition of overturning 

charges.30 While the CSJ is the final court of appeal in criminal proceedings, and therefore 

may hear individual cases which form part of a transitional justice process, it does not have 

the CC’s ability to affect the design of transitional justice mechanisms through the process of 

judicial review. 

 

                                                           
30

 The only person convicted by the Comisión was General Rojas following his removal from power by 
the members of the newly formed national front in 1959. The decision was reversed seven years later 
and Rojas was allowed to run in the 1970 presidential election.  
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The mandate of the CC endows it with the potential to influence the construction of 

transitional justice mechanisms, and therefore determine the extent to which individual 

criminal accountability forms part of the process. The Constitution incorporates several 

fundamental rights and also creates a procedure for incorporating rights from international 

law into the internal judicial order. Article 93 declares that: 

The international treaties and conventions ratified by Colombia, which recognise 

human rights and prohibit their limitation during states of emergency, prevail in the 

internal order. 

These treaties form the bloque de constitucionalidad, considered to be part of Colombia’s 

Constitutional order. The bloque de constitucionalidad means that international human rights 

law ratified by Colombia can be used to interpret law at the national level at all stages of the 

judicial process, and therefore can be a fundamental element in the construction of national 

jurisprudence. This provides the RS with a very real potential to influence law and its 

application at the national level. Some Colombian legal commentators have argued that the 

RS does not form part of the bloque de constitucionalidad because it is not a treaty which 

recognises human rights but rather a framework for an international criminal tribunal (García 

Vanegas and Solano de Jinete, 2008: 71). The CC (2012), however, has ruled that elements of 

the RS can be considered part of the bloque de constitucionalidad – the definition of 

elements of crimes, non bis in idem – and therefore may be considered in the Court’s 

constitutional control of legislation. The codification of fundamental rights in the new 

Constitution, coupled with the judicial review power of the CC, means that all laws could 

effectively be reviewed to ensure they did not violate citizens’ fundamental rights. Aside from 

the power of judicial review, the CC was also given the power to rule on violations of an 

individual’s fundamental rights in concrete cases. Known in Colombia as an acción de tutela, 

Article 86 of the Constitution gives all Colombians the right to reclaim the protection of their 

fundamental rights, as codified in the Constitution, when a public authority has failed to 

guarantee these rights through actions or oversight. As the tutela claims fall under the 

category of constitutional guarantees, the CC reviews all of the cases. These powers provide 

the CC with the potential to influence the construction of transitional mechanisms by ruling 

on legislation and circumstances which affect the responsibility of the state to investigate and 

prosecute violations of human rights.  

 

In the Colombian judicial system, the responsibility for the investigation of crimes lies with 

the FGN. Therefore, how the FGN structures its investigations and the extent to which it can 



163 
 

independently and effectively investigate criminal activity has a significant bearing on the 

extent of individual criminal accountability. Prior to the creation of the FGN in the new 

constitution the role of investigating crimes was carried out by a magistrate. Subsequent to 

the creation of the FGN, the role of investigating and prosecuting crimes has been ascribed to 

this institution, moving the judicial structure more into line with the accusatorial structure of 

the Anglo-Saxon judicial systems. The head of the FGN is the Fiscal General de la Nación 

(Chief Prosecutor, hereafter Fiscal) who is elected by the Justices of the CSJ from a short-list, 

conventionally of three candidates, selected by the President for a non-renewable term of 

four years. As the FGN is part of the judicial branch, the Fiscal is not part of the government 

ministry and the position is considered to be one of the most influential in the country, after 

that of the President. The FGN comprises several different units which are either constituted 

geographically or investigate a specific set of crimes at the national level. For example, the 

FGN has dedicated units which address human rights and IHL, enforced disappearances and 

bandas criminales emergentes (BACRIM).31 In October 2012, the FGN created a unit called the 

Unidad de Análisis y Contexto which seeks to investigate systemic criminal behaviour. This 

unit is analysed in greater detail in a subsequent section. While the Fiscal is independent of 

the government as part of the judicial branch, the President has the potential to influence the 

priorities of the Fiscalía through selection of candidates on the short-list. Presidential 

nominations for various key institutions have been described as shortlists of ‘one’ (Revelo 

Rebolledo, 2010: 427), referring to the practice of stacking the shortlists in order to get the 

desired candidate elected by presenting two other non-viable candidates. The terms of the 

Presidency and the Fiscal operated in such a way that a President would nominate candidates 

for Fiscal for the following Presidency until the 2005 constitutional amendment which 

introduced immediate re-election for the President. Uribe’s second term meant that he 

nominated the short-list in 2005 for the Fiscal who would serve for the majority of his 

second-term. The Fiscal elected in 2005 was Mario Germán Iguarán, who had been Vice 

Justice Minister in Uribe’s government and promoter of the Ley Justicia y Paz (Justice and 

Peace Law, hereafter LJP) in its passage through the Congress (Revelo Rebolledo, 2008: 78). 

The year 2009 marked the beginning of a period of instability in the FGN. When President 

Uribe tried to nominate a successor to Mario Germán Iguarán in 2009, the CSJ refused to 

elect a Fiscal from two successive short-lists. The CSJ did not consider any of the candidates 

to be qualified for the position, and some commentators suggested part of the concern was 
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 BACRIM is the term the government uses to refer to the illegal armed groups which have emerged in 
the wake of the paramilitary demobilisations during the Uribe administration. For further detail refer 
to chapter 4.  
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the close relationship of the candidates with the President32 (Uprimny Yepes and La Rota, 

2009: para. 10, Revelo Rebolledo, 2010: 439-442). The CSJ elected a new Fiscal when newly 

elected President Santos sent a new list to the Court. Fiscal Viviane Morales Hoyos lasted just 

over twelve months. Her election was ruled invalid by the Consejo de Estado,33 paving the 

way for the election of current Fiscal Eduardo Montealegre Lynett who will remain in the role 

until 2016. 

 

Corte Constitucional and the Role of Prosecutions in Transitional Justice 

The previous section examined whether the CC possessed the independence and ability to 

affect the formation of transitional justice policy. This section explores how the Court has 

influenced specific transitional justice initiatives in Colombia. First, the Court’s rulings on the 

key norms relating to transitional justice mechanisms which have an impact on the state’s 

responsibility to investigate and prosecute crimes against humanity are examined. Second, 

some other key rulings which have an impact on the way the state classifies, investigates and 

punishes egregious violations of human rights are outlined. In doing so, it is possible to 

identify the CC’s position relative to the norm of individual criminal accountability established 

in the RS and the OTP’s preliminary examination. 

 

Jusiticia y Paz: The Paramilitary Demobilisation 

In June 2005, the Uribe government finally succeeded in passing the legislative framework for 

the demobilisation process it had been negotiating with the AUC. The LJP has been the 

subject of challenges to its constitutionality. The first case which the Court ruled on was 

brought before it by a collection of 150 NGOs, headed by the Comisión Colombiana de 

Jurista’s (CCJ) Gustavo Gallón. The plaintiffs argued that the LJP was actually a veiled 

amnesty. The Court’s ruling, while not fully endorsing the claims of the NGOs, resulted in 

several important modifications to the legal framework. Many have credited it with bringing 

the legislation into line with international standards. The Director of Human Rights Watch 

(HRW) in the Americas, José Miguel Vivanco, said the Court’s decision changed the LJP from 

mocking the victims’ fundamental rights to requiring the paramilitaries to provide a truthful 

and complete confession and real reparations (HRW, 2006b). The LJP decision provides an 
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 It is important to note at the time Uribe was still thought to be considering the possibility of seeking 
the necessary constitutional amendments to run for a third-term. 
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 The Consejo de Estado has jurisdiction over disputes about the administration of the state 
institutions and provides legal advice to the government. Viviane Morales election was ruled invalid as 
the Consejo de Estado determined that she had not been elected by a two-thirds majority of the CSJ. 
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important case study of the jurisprudence of the CC in terms of Colombia’s obligation to 

investigate and punish egregious violations of human rights. This examines how the CC ruling 

modified the investigation and punishment of demobilising fighters under the LJP, and 

discusses the implications of this decision for the nation’s obligations under the RS.  

 

Prior to the CC’s review of the LJP legislation there had been various criticisms of the 

legislation surrounding the adequacy of the investigation process. The LJP offered 

demobilising fighters the opportunity to confess the crimes they had committed during their 

time in the illegal armed group, in exchange for a reduced sentence. The framework set out 

in the LJP sought to limit the duration of the process by placing temporal limits on the various 

stages of the transitional justice process. Opponents of the legislation argued that the 

process would result in de facto impunity as the time allocated to verify the content of the 

confessions of the demobilising fighters was insufficient. Under the LJP framework, the 

prosecutor who received the confession was given 36 hours to present the case to a 

magistrado de control de garantías [pre-trial judge]. The Court declared this provision 

unconstitutional, finding that ‘this would make it impossible to adequately develop the 

investigation’s methodological program, which would disproportionately affect the victim’s 

right to justice and make it impossible for the state to comply with its obligation to 

investigate’ (CC, 2006: 6.2.3.1.6.5.). The LJP had also set a time limit of 60 days for the 

investigation; the CC made some clarifications of this time limit. It had been suggested that 

the 60 days of the investigation would begin following the confession of the demobilised 

fighter. The Court instead ruled that the 60 day period would commence only once the FGN 

had laid charges against the demobilised fighter. The Court did not make any specific 

reference to the ICC, or any other international human rights protection mechanism, when 

ruling on the constitutionality of the LJP. However, the claimants in the process did cite in 

their arguments against the legislation the effect of a curtailed investigation process on any 

future decision on admissibility by the pre-trial chamber of the ICC. Regardless of their 

motivation, the judges of the CC upheld the argument that the state is obliged to investigate 

seriously instances of human rights abuses.  

 

Aside from modifying the investigative process, the CC also delivered several rulings which 

affected the punishment of those who choose to enter the LJP process. The modifications to 

the LJP meant that the conditions for sentencing and serving of the sentence were reviewed. 

The first way that the Court affected this obligation was by requiring that the prosecution of 
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demobilised fighters under the LJP would result in two sentences. Each person convicted as 

part of the process would receive a standard sentence for the crimes they had committed 

according to the Colombian penal code. The demobilised fighter would then be assigned an 

alternative sentence which the Court ruled did not ‘annul, invalidate or extinguish the original 

sentence’ (CC, 2006: 6.2.4.1.8). This made the original sentence of any person who received 

the benefits of the LJP a sentence under the normal Colombian legal system. If they did not 

comply with the requirements of the LJP, then they would be made to serve the original 

sentence. There had also been a suggestion that demobilised paramilitary members would be 

able to count time they spent in zonas de concentración34 towards their sentence. This was 

subject to serious objections by opponents because not only would the demobilised fighters 

receive short sentences, they would be able to reduce them further by counting time they 

spent in an area which bore scant resemblance to a penitentiary institution. The Court ruled 

that this time could not be counted as time already served, because the groups had 

voluntarily converged in these areas without any prior judicial order (CC, 2006: 6.2.3.3.4). The 

requirement that all persons serve their sentences in state penal institutions was important 

because it guaranteed that those convicted would actually face a serious, if heavily reduced, 

prison sentence. In order for demobilised fighters to have their original sentence expunged, 

they would first have to complete their sentence and parole period, meeting all of the 

requirements of the LJP process. The CC had accepted the government’s argument that it 

might be necessary to limit the punishment of demobilising fighters in order to achieve 

peace. However, the CC’s modifications created more stringent conditions for the application 

of reduced sentences, requiring that the entire five to eight year alternative sentence be 

served in a state penitentiary institution.  

 

The CC ruling also had an important element which looked at the prevention of further 

crimes. The modifications made in the Court’s ruling focused on ensuring that the trade-off in 

justice (reduced prison sentences) resulted in a benefit for victims in terms of truth and non-

repetition. The CC modifications to the LJP increased the consequences for not offering a full 

truthful confession of all crimes the demobilised fighter had been involved in. The CC 

modified the consequences of not making a full and truthful confession of crimes that had 

been committed while the applicant was a member of the illegal armed group. Under the LJP 

framework, ex-combatants could receive an alternative sentence of five to eight years for 

non-amnesty crimes. In order to receive this judicial benefit they would first have to make a 
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 Concentration zones. The name given to the areas where the paramilitaries congregated during their 
negotiations with the government.  
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declaration about the crimes for which they were claiming the reduced sentence. However, if 

the Fiscalía later charged the person with a crime which they had not mentioned during their 

declaration, the crime could still be incorporated into the alternative sentence, unless 

prosecutors could prove that the omission was intentional. The CC also increased guarantees 

of non-repetition for victims. Prior to the norm’s constitutional review, ex-combatants would 

only lose their judicial benefits if they subsequently committed crimes similar to those they 

had been convicted for in the LJP process. The Court found this to be an insufficient 

guarantee. The justices argued that ‘the benefits given must be accompanied by the steadfast 

commitment of the convicted person to not intentionally commit illegal acts…and the 

effective contribution of the beneficiary to the consolidation of peace’ (CC, 2006: 6.2.1.7.3). 

The norm was therefore changed so that the commission of any crimes, regardless of their 

nature, before the end of the parole period of the demobilised fighter would result in the 

original sentence being reinstated.  One of the important declarations concerning the LJP 

regarded the importance of respecting victims. Specifically, the Court referred to the idea of 

the alternative sentences and ruled that Article 3 of the law, which made alternative 

sentencing conditional on ‘cooperation with the justice system,’ was constitutional only when 

collaboration with justice included the effective enjoyment by victims of their rights of truth, 

justice, reparations and non-repetition (CC, 2006). With these modifications the CC tried to 

adjust the LJP framework in a way which would ensure that judicial benefits for demobilising 

fighters were closely linked to a positive commitment to peace and truth in Colombia. 

 

The decision of the CC on the LJP has been credited by many academics and activists with 

improving the respect for victims and reducing the possibility of impunity. The Court certainly 

was influenced by international standards, including the RS, which provided a framework for 

how a state should deal with grave violations of human rights. The Court sought to adapt the 

law to international standards by offsetting the benefit of reduced sentences by increasing 

the standard of truth and reparations for the victims (Forer, 2012).  At the time of the CC 

decision, the first Chief Prosecutor of the ICC, Luis Moreno Ocampo, had already contacted 

the government for more detailed information about the demobilisation process. The 

IACrtHR had also been involved in the dialogue about the paramilitary demobilisation 

process, referencing the LJP in one of its rulings. Determining the exact origin and extent of 

any one institution’s influence on the Court’s decision is an impossible task, but there are two 

important observations that we can make about this event. The CC has shown it is capable of 

overruling the executive, particularly in such an important area as transitional justice 

initiatives. Also the judgement in the case indicates that the Court has largely internalised 
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international human rights norms by making proper investigations and reasonable 

punishment a central part of the design of this transitional justice mechanism. 

 

Marco Jurídico para la Paz: Striking the Balance Between Peace and Justice 

In July 2012 the Colombian Congress passed Acto Legislativo 1 de 2012, commonly known as 

the Marco Jurídico para la Paz (Legal Framework for Peace, hereafter MJP). The Court 

declared that the legislation was valid, but it made some important clarifications which 

provide us with a point of departure for how any enacting legislation will fare when it comes 

before the Court. The review of the legislation by the CC is significant in terms of the 

influence of OTP’s preliminary examination because the ICC Chief Prosecutor Fatou Bensouda 

made a submission to the CC about the MJP and its compliance with the standards set out in 

the RS.  

 

As the MJP is a constitutional amendment, normally the CC would not be able to rule on the 

substance of the legislation. In the instance of constitutional amendments, the Court may 

only declare legislation to be invalid due to ‘vicios de trámite’ [procedural errors]. However, 

the Court entered into an examination of the legislation after the CCJ raised a legal issue 

surrounding some of the terms used in the legislation. During the CC’s examination of the 

issues raised by the CCJ, the Court received several submissions about the legislation, 

including from the OTP. Prosecutor Bensouda sent two communications (OTP, 2013) which 

focused largely on two separate, but equally controversial elements of the legislation. The 

first related to the issue of the treatment of suspended sentences under the RS. The second 

explicitly addressed the issue of selection and prioritisation. Given the unusually direct and 

public intervention of the OTP, examining the CC’s treatment of these issues provides a good 

opportunity to examine the extent of the impact of the OTP’s advice on the CC. It is not 

possible to isolate the influence of the OTP communications and, more generally, its 

preliminary examination over the CC decision. However, a comparison between the main 

issues raised by the Prosecutor’s Office and the CC ruling will at least allow a determination 

to be made about the extent to which the standards of the RS are reflected in the 

jurisprudence of the CC. 

 

The first communication from the OTP to the CC focused primarily on the highly contentious 

strategy of offering suspended sentences as part of a future transitional justice process. The 
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constitutional amendment known as the MJP gave law-makers the authority to design 

transitional justice mechanisms where a judicial benefit for those involved in the process 

might include avoiding traditional punishment. The notion of offering judicial benefits to 

those who agree to demobilise is not novel. Under the LJP process alternative sentences were 

used as an incentive to get paramilitary members to confesses their crimes and contribute to 

the national reconciliation process. The MJP, however, takes the judicial benefits for 

members of the armed groups who demobilise as part of a peace accord with the 

government a step further. As part of the exceptional legal treatment envisaged in the MJP, 

the Congress would be able to pass a law which suspends the gaol term of those convicted in 

prosecutions subsequent to the group’s demobilisation.  

 

The Chief Prosecutor made submissions to the CC specifically about the idea of suspended 

sentences and the effect they would have on a determination of admissibility. 

Communications between the Prosecutor and the Court, as with all communications between 

the ICC and national government institutions, are customarily confidential. However, one of 

the national newspapers acquired copies of the communications and published them online. 

The advice that the Prosecutor communicated to the Court was based on advice already 

given to the government during the course of the OTP’s preliminary examination in Colombia. 

Specifically, the Prosecutor advised: 

…a sentence which is grossly and manifestly inadequate, taking into account the 

gravity of the crimes and the form of participation of the accused, would invalidate 

the authenticity of the national judicial proceedings, even when the previous stages 

of the legal proceedings had been authentic (Bensouda, 2013a). 

Bensouda goes on to note that suspended sentences would be ‘manifestly inadequate’ 

punishment for those who had been found to bear the most responsibility for war crimes and 

crimes against humanity. The Prosecutor highlighted that allowing a suspended sentence 

would set an undesirable precedent for other cases. Furthermore, it is asserted in the 

communication that ‘the suspension of sentences would go against the aims and purpose of 

the RS, given that it would prevent the application of punishment to those who had 

committed the most serious crimes’ (Bensouda, 2013a). The OTP clearly communicated to 

the CC that suspended sentences for perpetrators of grave violations of human rights would 

be grossly inadequate in terms of Colombia’s obligation under the RS to ensure individual 

criminal accountability for serious violations of human rights. Therefore the use of suspended 



170 
 

sentences for those deemed most responsible for these types of crimes as part of a 

transitional justice process could make the Colombian case admissible before the ICC. 

 

The ruling of the CC did not expressly identify any particular international human rights 

documents as having formed the basis of its decision. However, a review of the content of 

the ruling reveals that the justices were acutely aware of the importance of respecting 

international law in the enacting legislation. The advice of the justices on the drafting of 

enacting legislation was that Congress should pay attention to international human rights 

norms. The Court ruled that the: 

…enacting legislation must respect the international obligations outlined in the 

treaties which form part of the bloque de constitucionalidad, in terms of the 

obligation to investigate, judge and where appropriate punish grave violations of 

human rights and IHL (CC, 2013b: 3.5). 

The obligations outlined by the justices to investigate, judge and punish relate specifically to 

the commitment Colombia made when it acceded to the RS. On the matter of suspended 

sentences as a component of the transitional justice process, the Court declared that such 

measures – along with extrajudicial sanctions, alternative sentencing and special 

imprisonment arrangements—do not in and of themselves constitute a violation of the 

essential pillars of the nation’s Constitutional framework. However, the CC did not endorse 

the use of suspended sentences in all cases. According to the ruling: 

The mechanism of the complete suspension of a gaol term cannot be used for those 

found guilty of being those most responsible for crimes against humanity, genocide 

and war crimes committed systematically (CC, 2013b: 3.8). 

The ruling of the Court in this matter is significant, because it ostensibly rules out the 

possibility of leaders of any of the country’s armed groups, who are found guilty of these 

crimes, being able to completely avoid a gaol term. The caveat that suspended sentences 

cannot be conferred upon those who have been found guilty of being those most responsible 

for egregious violations of human rights reflects broadly the advice of the Chief Prosecutor. 

The RS is by no means the only international treaty to which Colombia is a party which 

codifies the need to investigate, prosecute and punish these types of crimes, though this is 

the central purpose of the ICC. Hence, while the jurisprudence of the CC cannot credibly be 

said to be a direct consequence of the existence of the ICC, the extent of the coherence 
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between the OTP’s position and the CC ruling at least demonstrates the integration by the CC 

of the norm of individual criminal accountability for RS crimes.  

 

The second issue raised by the OTP during the CC’s examination of the MJP related to the 

transitional justice mechanisms of selection and prioritisation. The use of selection and 

prioritisation is by far the more complicated of the two issues in terms of the impact on 

impunity. Effectively, if the Colombian government was to pass legislation which entitled 

persons who demobilised to have their sentence suspended, this would equate to a pardon 

for those crimes. The government would have therefore enacted a judicial process where the 

main perpetrators of egregious human rights violations escaped punishment, which could be 

considered a de jure amnesty. With the issue of selection and prioritisation, however, the 

implications in terms of truth and justice for victims are far less clear. Selection and 

prioritisation theoretically allow a judicial investigation to be focused on the most important 

and emblematic cases of human rights violations. It has been widely acknowledged in the 

literature on transitional justice that it is important to prioritise investigations because, due 

to the simple volume of cases, it is not feasible to investigate each and every crime. What has 

concerned some observers is the practical impact of selection and prioritisation for non-

selected cases. As non-selected cases will not be investigated, this creates the potential for de 

facto amnesty for some crimes, particularly if the criteria for selection and prioritisation of 

cases are not transparent. Given that selection and prioritisation present more of a risk of 

impunity in practice than in law, it is more difficult for the OTP to make specific 

determinations about how this legislation affects the admissibility of the Colombian case 

under the RS.  

 

Nonetheless, the Prosecutor made clear in her communications that investigating, 

prosecuting and punishing only a few key perpetrators would not be sufficient to meet the 

country’s obligations under the RS. Bensouda acknowledges that the prosecutorial strategy of 

the OTP has involved a focus on those who are considered to be the most responsible for 

serious violations under the Statute. However, she notes that this is a justifiable strategy for 

the OTP only because it is meant to be combined with national prosecutions for crimes which 

are not selected by the OTP. Thus the Prosecutor emphasises that: 

…the prosecutorial strategy of my office should not be considered as an authority, 

precedent or directive to interpret the parameters of the internal jurisdictional 
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obligations related to the investigation or prosecution of international crimes…the 

ICC retains jurisdiction over the perpetrators of crimes established in the Rome 

Statute, even though, as a matter of policy, they might not be selected for 

prosecution under the terms of the prosecutorial strategy of my office (Bensouda, 

2013b). 

The OTP therefore made clear to the CC that a legal norm which allowed crimes codified in 

the RS not to be investigated as part of a transitional justice process would not be in keeping 

with the country’s obligations.  

 

The correlation between the norms of the ICC and the jurisprudence of the CC is less clear on 

this matter. That is, at least in part, because the CC was not conducting an assessment of the 

legislation’s compatibility with international law, but rather examining the basis of the 

demand of invalidity brought against the framework by the CCJ. The MJP was declared to be 

valid by the CC on the 28 August 2013. The judges of the CC, however, made several 

important interpretive statements about the norms, which could be influential when the 

government moves to introduce statutory legislation. The judges noted in their ruling that 

they must determine if the legislation represents a replacement element in the constitutional 

framework which guarantees the rights of Colombian society as well as the rights of victims 

of the conflict. The decision of the Court supported the concept introduced by the MJP which 

allows for the selection and prioritisation of cases. The judges determined that grouping 

serious violations into macroprocesos [mega-cases] would enable the justice system to ‘more 

effectively fulfil its duty to protect the rights of victims of the conflict’ (CC, 2013b: Section 3 

para. 6). Part of the logic behind the selection and prioritisation of cases was that this would 

enable the investigations to be focused on crimes against humanity, genocide and war crimes 

committed systematically. On this point, the judges of the Court found this to be a legitimate 

approach ‘as long as it is guaranteed that at a minimum these crimes will be prosecuted’ (CC, 

2013b: Section 3 para. 7).  

 

The jurisprudence of the CC is therefore not entirely consistent with the standards expressed 

by Prosecutor Bensouda. However, the CC clearly set out that, in order for the concessions 

adopted in transitional justice mechanisms to have legitimacy, they must depend upon real 

commitments by the demobilising groups towards peace and national reconciliation. In their 

notes on enacting legislation, the justices specify that: 
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…in order for the criteria of selection and prioritisation to be valid, the armed group 

must contribute in a real and effective manner to the discovery of truth, reparation 

of victims, liberation of kidnapped persons, and the hand-over of all minors (CC, 

2013b). 

By tying the use of the mechanisms of selection and prioritisation to specific outcomes of the 

transitional justice process, the CC is in effect recognising that judicial benefits for members 

of the armed groups are legitimate only if those groups are effectively engaged in fulfilling 

the rights of the victims, which is in keeping with its jurisprudence on the LJP framework. 

Also, the Court indicated a specific group of crimes which should be investigated. According 

to the decision of the Court, given their seriousness and representativeness, when they met 

the standard for categorisation as crimes against humanity, genocide, or war crimes, the 

crimes of extrajudicial execution, torture, enforced disappearances, sexual violence against 

women in the context of the armed conflict, forced displacement and recruitment of minors 

should be prioritised as part of any transitional justice process. This, in essence, means that 

the CC’s ruling instructs the government to prioritise all cases which fall under the jurisdiction 

of the ICC. Hence, while the ruling of the CC on the MJP does not rule out using the strategy 

of focusing on those most responsible for serious violations of human rights, it does instruct 

the government to include the most serious cases of violations under the RS as part of its 

prioritisation strategy. The OTP (2014: 27) has commented that the CC’s parameters 

‘highlight its commitment to ensure the compatibility of national laws with Colombia’s 

international obligations.’ 

 

Fuero Penal Militar and the Non-decision of the Court on Military Justice 

Perhaps one of the most interesting decisions of the Court on legislation which affects the 

way human rights abuses are to be investigated and punished was its ruling on the Fuero 

Penal Militar [military justice system, FPM].  When a challenge was heard by the CC that the 

legislation should be declared unconstitutional, the Court declared the legislation invalid. It 

did so not on the basis of the legal arguments presented to it by the claimants, but rather on 

procedural grounds, claiming that the legislation had not been passed in accordance with 

correct procedures. The decision is interesting because the legislation was highly 

controversial and had attracted serious criticism from the United Nations’ High Commissioner 

for Human Rights and HRW on the basis that it would lead to increased impunity in cases of 

human rights violations by members of the armed forces. The decision to strike down the 

legislation on the basis of a supposed procedural flaw resulted in some pointed criticism of 
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the Court. This included, highly unusually, a public statement from one of the CC judges. 

Jorge Ignacio Pretelt Chaljub criticised his fellow judges, claiming that ‘a procedural flaw was 

invented with the aim of avoiding an in-depth analysis of such an important subject’ (cited in 

El Tiempo, 2013l). One of the points made by the opponents of the legislation was that the 

impunity in human rights violations committed by the armed forces that they believed would 

result from the new military justice system would open the doors to an investigation by the 

ICC (Vivanco, 2012, FIDH, 2012b). The demise of the FPM was the subject of some comment 

in the OTP’s report on its preliminary examination. The OTP’s comments were 

uncharacteristically specific with regard to the potential conflicts that the proposed 

legislation would have generated with Colombia’s obligations under the RS. The OTP was 

concerned by the definition of what constitutes participation in hostilities, which was much 

broader than in IHL, and the investigative approach of the military justice system which treats 

allegations of wrong-doing in a ‘specific and independent manner’ (OTP, 2013: 33). By ruling 

the legislation void, the CC annulled legislation which was generating significant negative 

international attention. And by annulling the constitutional amendment, the Court made it 

significantly more time-consuming for the government to pass new legislation in order to 

rectify the apparent procedural errors.  

 

Setting the Agenda: The Constitutional Court and the investigation and 

treatment of human rights abuses 

Aside from its review of legislation which has involved assessing the design of the country’s 

transitional justice processes, the Court has also heard other cases in which it has handed 

down rulings of significance for the nation’s process of reconciliation with the past. Some of 

the most notable cases have involved the investigation and prosecution of cases of sexual 

violence and the categorisation of BACRIM and their ability to commit human rights abuses. 

These areas have been selected not just because they relate to crimes of potential 

jurisdiction of the ICC, but also because these areas have been identified by the OTP itself as 

areas of interest in its preliminary examination in Colombia. 

 

An interesting decision of the CC involved its process of observation of one of its declarations 

in an acción de tutela.35 Colombia has one of the largest numbers of internally displaced 

people in the world. In 2004, the CC in Sentence T-025/04 declared a state of 
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 Acción de tutela is a legal process which allows Colombians to file a suit before the courts when their 
fundamental constitutional rights have been threatened or violated. 
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unconstitutional affairs due to the large number of internally displaced persons and the 

systematic violation of their fundamental rights. One of the effects of such a finding is that 

the Court continues to monitor the situation of the internally displaced population in order to 

keep itself informed about the actual situation of the fundamental rights of that group. The 

CC has been a leading institution in trying to ensure that crimes of sexual violence do not go 

unpunished in the Colombian judicial system. In its ruling on a tutela case in 2008 the CC 

made several important rulings about the situation of crimes of sexual violence related to the 

country’s internal armed conflict. In its discussion of the issue of sexual violence the CC 

found: 

Sexual violence against women is a habitual, extensive, systematic and invisible 

practice in the context of the Colombian armed conflict, as is sexual exploitation and 

sexual abuses, by all the illegal armed groups, and in some isolated cases, by 

individual agents of the security forces (CC, 2008: III.1.1.1).  

The review had several practical consequences for victims of sexual violence. First, the Court 

ordered that concrete protective measures be put in place for 600 women who had been 

displaced in Colombia. Second, the CC referred several cases of sexual violence in the context 

of the internal armed conflict to the FGN to be investigated. Aside from mandating protective 

measures for various women and referring cases for prosecution, the CC also sought to 

prevent future violations. The Court identified in its ruling a series of government policies 

which needed to be modified in order to provide adequate protection for women who had 

been forcibly displaced. 

 

In a decision on the constitutionality of the Ley de las Víctimas (LdV) in 2013, the Court 

examined the issue of the rights of internally displaced people, specifically their ability to 

receive compensation. The LdV entitles those affected by the country’s internal armed 

conflict to seek reparations from the government through an administrative mechanism. 

Prior to the enactment of the LdV, the only way that a victim could seek reparations was if 

there had been a criminal prosecution against the perpetrator. While the LdV made it easier 

for victims of the country’s internal armed conflict to seek reparations, the definition of the 

armed conflict adopted by the Unidad de Reparación e Atención integral a las Víctimas 

[Victims Reparations Unit] pursuant to the terms laid out in law 1448/2011 meant that 

victims of organisations denoted by the government as BACRIM could not apply for 

reparations. However, in its Sentence C-280 the Justices of the Court declared: 
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…victims of forced displacement are all those persons affected by actions which 

constitute infractions of human rights and/or IHL, as could be considered those 

crimes currently being perpetrated by the groups denominated criminal groups, 

persons who demobilised from the armed groups who instead of reintegrating in 

civilian life have reinitiated their criminal activities… (CC, 2013a). 

This meant that persons who had been displaced as a result of the threats and violence being 

carried out by the BACRIM were recognised as having been victims of the country’s internal 

armed conflict. Not only does it allow victims of the BACRIM to seek reparations under the 

LdV, in doing so it provides the first instance of recognition by the CC that these groups have 

the capacity to commit grave violations of human rights and infractions of IHL. The ICC has 

also been examining these groups in terms of their potential to commit crimes under the RS. 

In its second report on preliminary examinations, the OTP stated that it was continuing ‘to 

analyse whether so called “successor paramilitary groups” or “new illegal armed groups” 

could qualify as organised armed groups that are parties to the armed conflict or would 

satisfy the requirements of organisational policy for the purpose of crimes against humanity’ 

(OTP, 2012c: 3). In a report on the OTP’s preliminary examinations, which came after the CC 

decision, the OTP (2013: 31) identified the Urabeños as being ‘sufficiently organised to 

constitute a party to a non-international armed conflict’ but stated there was insufficient 

evidence of their engagement with other parties to the internal armed conflict to qualify as  a 

party to the conflict. The OTP did not make any specific statement about the ability of the 

BACRIM to commit crimes against humanity. The CC’s decision recognises the potential of the 

BACRIM or neo-paramilitary groups to violate the human rights of Colombian citizens. It is an 

important decision with numerous ramifications for government policy outside of the 

administration of the LdV. Also, as it goes against the stated position of the government that 

these organisations are simply criminal groups, it is an important demonstration of the 

independence of the CC from executive influence.  

 

Directing the Investigation of Human Rights Abuses: Fiscalía General de 

la Nación  

The FGN is a central actor in any Colombian transitional justice process. As the state 

institution responsible for the investigation and prosecution of criminal activity in Colombia, 

the FGN crucially determines the quality of judicial proceedings related to human rights 

abuses. The position of the Fiscal is generally independent of the other branches of 

government, though unlike in previous administrations, Presidents Uribe and Santos have 
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been able to name shortlists of candidates for Fiscals who have headed the institution during 

their periods in power.  This section examines the activity of the Fiscalía in the area of human 

rights abuses. First, the judicial strategies used by the Fiscalía to enact the transitional justice 

project in Colombia are analysed. Second, institutional references to human rights as part of 

its investigations are examined. As the FGN is the institution responsible for prosecuting 

crimes of potential jurisdiction of the ICC, the way in which it approaches and conducts its 

investigations is central to determining any disputes about admissibility. Those who are most 

informed in Colombia about the ICC and its preliminary examination are undoubtedly public 

servants and government ministers in portfolios responsible for human rights. The FGN is no 

exception, and reports published by the OTP about its preliminary examination in Colombia 

have publicised concerns that the Office has been communicating to government agencies 

since at least 2006 (C15, 2012). Communication about specific areas of concern over an 

extended period of time creates the potential for the ICC to influence the investigative 

strategies of the FGN. The following analysis attempts to determine whether it has been able 

to do so. 

 

Fiscalía General de la Nación and the Paramilitary Demobolisation 

In some respects, the LJP process represents one of the areas of transitional justice in which 

the ICC is least likely to have an impact, given that the majority of crimes covered by the 

legislation fall outside the temporal jurisdiction of the Court. However, this assessment fails 

to take into account both the normative effect the Court may have on the process, and the 

effect that these investigations have on perceptions about Colombia’s commitment to bring 

perpetrators of human rights violations to justice. At first the process was highly ineffective 

and defined by constant delays. However in recent years the legal framework has been 

reformed and there has been greater judicial activity in terms of investigations and ensuring 

that those benefiting from reduced sentences are completing the requirements of the LJP 

process. 

 

The LJP process has been widely condemned as a failure in terms of its judicial results. Many 

of the sources described the judicial mechanisms in place for that process as having collapsed 

(Travesí, 2012, Heyck Puyana, 2012). The results have been so poor that the government 

modified the legal framework in 2013 in order to streamline the process. According to the 

Fiscalía, the process has so far produced fourteen sentences, nine of which have completed 

the appeals process (FGN, 2013b). The Fiscalía list around 4 710 people as having entered 



178 
 

into the LJP process, which means that in 99.07 per cent of cases in the LJP system have yet 

to be ruled on. It is worth mentioning, additionally, that more than 30 000 combatants are 

said to have demobilised either collectively or individually as part of the LJP framework. This 

means that less than a sixth of the demobilised fighters decided to take part in the LJP 

process. Subsequent to the reform of the LJP which passed the Colombian Congress in 

2012,36 the FGN has integrated a prioritisation strategy into its investigations of the 

demobilised fighters. This has involved the prioritisation of several cases against high-ranking 

paramilitaries for crimes considered to be symbolic of the violence which has plagued 

Colombia. Another consequence of the reform has been the initiation of the process by the 

Fiscalía to exclude some of the people who have entered into the LJP process from receiving 

the judicial benefit of an alternative sentence. According to the LJP, a demobilised person will 

lose the benefits of an alternative sentence if that person commits a crime after they have 

been sentenced. In September 2013, Daniel ‘Don Mario’ Rendón Herrera became the first of 

the paramilitary chiefs to be excluded from the LJP process (El Tiempo, 2013d). This means he 

will now have to serve the 40 year sentence originally handed down for the crimes he was 

convicted of committing, which include assassinations, forced displacement and massacres.  

 

Not all developments in the Fiscalía have been positive in terms of advancing the LJP process. 

In January 2013 the prosecutor responsible for bringing LJP cases to trial in Medellín was 

transferred by the Fiscal to Florencia, the regional capital of Caquetá. In Medellín she has 

been investigating cases against the leaders of some of Antioquia’s paramilitary groups. The 

judges of the court in Medellín were so concerned by the decision that they wrote an open 

letter to the Fiscal declaring that there seemed to be no justification for her transfer, and that 

they were worried about the potential that it had to negatively affect the LJP cases she had 

been investigating. The justices specifically mentioned that this is not an isolated case, 

claiming that ‘one of the reasons for the serious delays in the LJP processes has been due to 

the constant changing of prosecutors responsible for specific cases’ (Pinilla Cogollo et al., 

2013: 1). Further, in 2014 Montealegre confirmed that more than 1, 100 demobilised fighters 

detained under the LJP framework would be able to apply for release as they have already 

served eight years in detention, despite the fact that the majority of them had not been 

sentenced (Amat, 2014). With their release imminent, it seems unlikely that the FGN would 

proceed with the cases, though the institution has made no official comment on the future of 

these investigations. While, at a policy level, the institution appears to be taking many 

                                                           
36

 Acto Legislativo 01 de julio 31 de 2012 and Ley 1592/12. 
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positive steps towards investigating these crimes, in practice there are many ways in which 

these lofty policy aims are undermined.  

 

The investigations undertaken as part of the LJP process are not just about how the 

Colombian authorities react to international criticism of the process. These judicial processes 

also afford Colombia, in instances were prosecutions are successful, the opportunity to 

demonstrate the functional nature of its judiciary. Of all the sentences which had been 

handed down by mid-2012, the conviction of Freddy Rendon Herrera, alias “el Alemán,” was 

the most frequently mentioned case during my conversations and interviews about the LJP 

process. In December 2011, el Alemán was convicted for the recruitment of children, among 

other offences. The inclusion of the recruitment offence is particularly interesting when 

examining the Colombian process in the context of the ICC. In January 2009, the OTP began 

its first prosecution against Congolese Warlord Thomas Lubanga. He was eventually convicted 

on 14 March 2012 of having recruited child soldiers and was sentenced to 14 years in gaol. 

Former Prosecutor Luis Moreno Ocampo has highlighted that the Lubanga case served to 

generate debates in countries like Sri Lanka and Colombia as the act of the Court prosecuting 

this crime served to demonstrate its gravity as a violation of human rights (Moreno Ocampo, 

2009b, Moreno Ocampo, 2009a: 3). Thus, even though the majority of the crimes covered by 

the LJP would not be able to be tried at the ICC, the Colombian authorities can and do use the 

prosecutions as evidence that they are committed to dealing with the abuses of the past. 

 

Prioritisation and Macro-criminality: Changing Prosecutorial Strategies of the FGN 

One of the biggest changes to the structure of the FGN in recent times has been the move 

towards the integration of the analysis of context into its prosecutorial strategies. The FGN 

adopted in 2012 a decision to move towards prioritising its cases in order to achieve better 

results in term of impunity. The prioritisation process involves the examination of patterns of 

crimes at a macro level, an essential process for establishing the extent of the systematic and 

generalised nature of the crimes. In terms of both its structure and its objectives, the move 

towards prioritisation mirrors to a certain extent the investigative strategies used by 

international or internationalised criminal tribunals such as the ICC. The policy is in keeping 

with the most recent transitional justice strategies of the Santos government, which moved 

to make selection and prioritisation parts of future peace accords when it passed MJP.  
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In 2012, selection and prioritisation became favoured terms of the Colombian transitional 

justice process. The previously discussed MJP paved the way for these mechanisms to be 

used in future transitional justice processes, and the revision of the poorly functioning LJP 

framework also contemplated such a strategy. The idea of using prioritisation and selection in 

order to improve the results of the Colombian judicial system has been championed by the 

current Fiscal, Eduardo Montealegre Lynett, who acted as an advisor in the creation of the 

MJP just before he became the Fiscal in March 2012. In October 2012, the Fiscal issued 

directive 01/2012, which outlined the basis of the FGN’s new prioritisation strategy. As part 

of the implementation of the directive, the FGN created the Unidad de Análisis y Contexto 

[Unit of Analysis and Context, hereafter UAC] to investigate crimes at the macro level. The 

unit is multidisciplinary, and includes historians, political scientists and sociologists as well as 

public prosecutors.  

 

One of the determining factors as far as the effectiveness of a policy of prioritisation is 

concerned relates to how the decision about which cases to prioritise is made. In the 

directive which outlines the prioritisation strategy, the Fiscal sets out three broad categories 

of criteria to be used in order in determine which cases should be a priority. These categories 

are subjective, objective and complementary. The subjective criteria take into account the 

specific characteristics of a crime which would make it fit the criteria of a crime against 

humanity, genocide, or violations of international law. The markers include specific 

characteristics of the victim or victims, and the position of the perpetrator in the hierarchy of 

the organisation which committed the acts in question. In the subjective criteria, the 

influence of international criminal justice is thus quite visible. As the directive itself states, the 

policy of focusing on those most responsible for human rights violations is the general 

consensus in policy and activities on international tribunals, because of its ability to 

contribute to general deterrence of these types of crimes. It is therefore evident that 

international tribunals, including the ICC, have at the very least had a normative impact on 

what is considered an appropriate standard for individual criminal accountability in Colombia. 

 

The second set of criteria, the objective criteria, involves prosecutors taking into account the 

gravity and representativeness of the crimes. Again, here, the explanations of the logic of 

these objectives have a clear link to transitional justice mechanisms and some principles 

proclaimed in the RS. Gravity is determined by the extent to which fundamental rights of a 

given victim – be it an individual, a community or a judicially protected good – were violated 
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by the acts in question, as well as the method used to commit the offence in question. 

Representativeness is determined by investigating how the case may allow the judicial 

apparatus to illustrate a complex range of events and behaviour which enable a better 

understanding of the dynamics behind the commission of the crimes. The directive 

characterises this as part of the transitional justice process by explaining how these criteria 

aim to outline the egregious violation to prevent their repetition, and at the same time 

uncover the truth about these crimes (Montealegre Lynett, 2012a: 30). The contribution of 

trials to uncovering the truth, it is asserted, must be understood from the standpoint that any 

criminal justice system is limited and can never ‘uncover every perpetrator and investigate 

every crime’ (Montealegre Lynett, 2012a: 31). The existence of a specific clause on gravity is 

interesting as investigating the most serious crimes to occur on the Colombian territory 

would be a way of ensuring that the Colombian cases would be inadmissible before the ICC. 

Aside from any specific link to the ICC, the criteria outlined as being significant in this section 

are largely congruent with the general consensus about the role of trials in a transitional 

justice process, which is that they are of benefit in establishing an historical record, and 

cannot be expected to prosecute every single perpetrator and every single crime. 

 

The final set of criteria, complementary criteria, contains the strongest potential indicator of 

the ICC’s influence on the policy of prioritisation. Complementary criteria include: feasibility 

(possibility of acquiring necessary information for a successful trial), viability (economic and 

logistical capacity of FGN to successfully charge and convict the accused), international 

jurisdictions, didactic benefits, and regional representativeness. The third set of criteria 

specifically state that when using such criteria, the judicial operative should ‘examine if the 

case is currently being investigated in the international system of human rights protection 

or…the preliminary examination being undertaken by the International Criminal Court’ 

(Montealegre Lynett, 2012a: 31). As part of the announcement of the division, the FGN 

released in late 2012 a list of the cases which would be the first to be prioritised under the 

new framework. According to the Colombian daily, El Tiempo, the first cases to be prioritised 

would be: the investigation of the mass killings of UP members (Patriotic Union),37 acts of 

sexual violence, and the false positives cases (Buitrago Medina, 2012). While the massacre of 

UP members, which occurred in the mid-1980s, is manifestly outside the temporal 

jurisdiction of the ICC, it is the subject of a case currently before the Inter-American 

                                                           
37 The Unión Patriótica [Patriotic Union] was a political party formed by the FARC in 1985 as part of 
their peace negotiations with President Belisario Betancur. The group was the victim of targeted 
killings against its candidates, with several thousands of the party members being killed in 1980s and 
1990s.  
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Commission on Human Rights.  The other two cases, sexual violence and false positives, have 

been a focus of the OTP’s preliminary examination in Colombia. Chappell et al (2013: 

470)suggest that the OTP’s specific reference to the CC ruling sexual violence in its report on 

Colombia in 2012 was aimed at pressuring the Fiscal to investigate these cases. False positive 

cases, which are extrajudicial killings characterised by a very specific set of characteristics, 

have been highlighted as cases which could become the subject of an investigation by the 

ICC. In these cases, military officials, often in collaboration with paramilitary groups or 

civilians, isolated and then killed civilians who they then presented as insurgents killed in 

combat in order to bolster the “performance” of their unit and receive benefits. They have 

been the subject of several communications to the OTP, including most recently public 

submissions from the International Federation of Human Rights and Lawyers Without Borders 

Canada in May 2012. 

 

 Aside from the standards outlined in the prioritisation strategy, there is evidence to suggest 

that the strategy itself was adopted in part to address concerns raised by the OTP with the 

Colombian authorities. The need for Colombia to prioritise its investigations into crimes 

which potentially fall under the Statute has been the subject of ongoing communications 

between the OTP and the FGN’s office. The exact details of these communications are not 

available, due to the fact that the communications between the OTP and Colombia are 

confidential. However, it is not unreasonable to assume that the issue of prioritisation of 

investigations has been part of the communications between the ICC and Colombian 

government officials for quite some time. The OTP has indicated to the FGN that a new 

strategy is needed to ensure that crimes under the RS are investigated. This is evident in the 

interim report produced on Colombia, with the concluding section of the report bearing the 

title ‘the need for prioritisation.’ Furthermore, in an interview with the Colombian daily, El 

Tiempo, in December 2012, the Fiscal commented that the ‘ICC has just indicated to 

Colombia that it needs to move forward in the implementation of…prioritisation of cases’ 

(Amat, 2012). While the directive cites two different legal experiences in Canada and Chile as 

precedents for its prioritisation strategy, the way prioritisation has been used in those two 

countries is very different from the aim of prioritisation in Colombia. In Canada prioritisation 

was used to select cases of human rights abuses or war crimes which have been committed 

by third states. Essentially, it is a strategy for how the country might pursue cases of grave 

violations of human rights under the principle of universality. The other national experience 

cited, that of the Chilean judicial system, is more closely aligned to the idea of a streamlining 

process. The classification of cases is based on procedural, rather than symbolic 
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characteristics. Cases of high complexity are characterised by the presence of organised 

crime, territorial overlap (between regions), the requirement of complex skill to perform the 

investigation, high probability of several crimes having been committed, and the difficulty of 

investigating high profile perpetrators. Hence, while these jurisdictions have sought to order 

the investigative process in a specific or generalised fashion, it has not really been attempted 

in the way which the Fiscal has proposed. 

 

It is still too early to determine exactly what influence these changes will have on individual 

criminal responsibility for some of the most heinous crimes committed in Colombia. The 

investigations being undertaken by the Unit remain in the pre-trial phases. In February 2014, 

the director of the Unit, Alejandro Ramelli Arteaga, stepped down from his position. Ramelli’s 

departure may delay the progress of the Unit’s investigations, especially because he was a 

key figure in the development of the prioritisation strategy. The effect of this strategy on the 

country’s obligations under the RS is currently unclear. By directing the focus of investigations 

to those most responsible for the most serious crimes committed in Colombia, the FGN is 

investigating the crimes which could theoretically trigger the action of the ICC. In doing so the 

FGN may end up focusing on cases which could have been prosecuted by the ICC and not 

investigating many others. Yet in a country with such a chronic history of impunity, bringing 

leaders of the organisations which have done such damage to the nation’s social fabric to 

justice would be a good place to start. However, Colombia’s poor track record on prosecuting 

and punishing human rights abusers teaches us to treat this new strategy with a healthy dose 

of scepticism.  

 

The Use of International Law in the Fiscalía General de la Nación 

Given the complementary nature of the jurisdiction of the ICC, the Court relies on national 

judicial systems to effectively apply the standards codified in the RS. Therefore, the extent to 

which the Fiscalía adopts these norms will to an extent determine how effective they are. 

International law has become increasingly relevant in the operations of the FGN in recent 

years. This can be identified in two recent trends in the way the FGN refers to, and applies, 

international standards in its investigations and prosecutorial design. The first is a trend in the 

FGN of classifying certain crimes as crimes against humanity. The second is the references by 

the FGN to the jurisdiction of the ICC over crimes committed in Colombia.  
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The FGN has declared in recent years several cases to be crimes against humanity.  These 

include instances of infamous assassinations including former Justice Minister Rodrigo Lara 

Bonilla; presidential candidates Luis Carlos Galán, Carlos Pizarro and Bernado Jaramillo; the 

kidnapping and sexual assault of the journalist Jineth Bedoya; and cases associated with the 

killings of UP members. The declarations by the FGN that these crimes constitute crimes 

against humanity is a mechanism that the office has begun to use avoid the statute of 

limitations for these crimes. The classification of crimes against humanity, however, has been 

done in a haphazard way for procedural reasons, rather than normative ones. The trend 

began in the 2000s, but has increased in recent years as the prospect of the closure of 

investigations into some of Colombia’s most iconic cases political violence became apparent. 

While it does demonstrate a commitment by the FGN to resolving these cases, many remain 

in a pre-trial stage, even twenty to 25 years after the events in question took place. The use 

of the language of crimes against humanity does not bear any apparent relation to the OTP’s 

preliminary examination or the RS. However, as mentioned in the review of the FGN’s activity 

on the LJP, it does allow the FGN to demonstrate a certain commitment to investigating 

serious human rights abuses, even if those abuses took place many decades ago. The ICC has 

also solidified the international norm that crimes against humanity cannot be subject to a 

statute of limitations. This international norm has been used to facilitate the prosecutors’ 

continued investigations into these cases.  

 

The current Fiscal has also made repeated references to the ICC’s jurisdiction as part of his 

statements about the prosecutorial strategy of the FGN. The Fiscal has at various 

opportunities made reference to the ability of the ICC to open an investigation if the 

Colombian authorities do not fulfil their obligations under the RS. This has been evident in 

two specific cases. First, in the falsos positivos cases, the Fiscal has publicly stated on various 

occasions that if the cases were not adequately investigated, this would potentially provide 

the basis for a formal OTP investigation into the Colombian situation (Amat, 2012, El Tiempo, 

2013g). More recently, the Fiscal has also highlighted the potential of the ICC to assume the 

case of the Palacio de Justicia. The Palacio de Justicia incident remains an important event in 

the national consciousness, 30 years after scenes that shocked the nation took place. In 

November 2013, the Fiscal announced that the institution was seeking documents from the 

Comisión de Acusaciones38 in order to carry out its own investigation into the government’s 

responsibility for any crimes committed. According to the Fiscal’s presentation to Congress, 

                                                           
38

 Special jurisdiction for the President and some other high ranking public servants which is presided 
over by Congressmen.  
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the lack of an adequate investigation into the responsibility of state institutions means that 

the Court could potentially open an investigation (El Tiempo, 2013f). The Palacio de Justicia 

events occurred several decades before the entry into force of the RS in Colombia. However, 

as the crimes to be investigated relate to the disappearance of several persons from the 

building, the Fiscal has employed the legal argument that disappearances are ongoing crimes 

and therefore, as these persons have never been found, their case could be heard by the ICC.  

 

Yet, the Fiscal does not consistently follow the position of the OTP. The Fiscal has been a 

strong advocate of the judicial benefits contemplated in the MJP, perhaps unsurprisingly 

given his role in the design process of the framework. Montealegre has argued that 

suspended gaol sentences, even for those convicted of crimes against humanity, are a 

legitimate tool in transitional justice processes. He has argued that the right to justice is must 

be balanced against other human rights: 

…the restriction of justice is justified by a very powerful reason, which is the 

achievement of peace. This reason has already been accepted by the IACrtHR, 

Constitutional Courts worldwide…this universal discourse of the relativity of human 

rights is completely compatible with the Rome Statute (Montealegre Lynett, 2012b). 

He has stated publicly his position that perpetrators of war crimes and crimes against 

humanity could legitimately benefit from the suspended sentences in the context of a 

transitional justice process (El Espectador, 2013). Montealegre (2012b) stated that ‘in law 

nothing is set in stone’ and that the country could make a reasonable argument that the 

suspended sentences were compatible with the RS. This puts the Fiscal at odds with the 

Prosecutor of the ICC, who has suggested that suspended sentences could bring into doubt 

the genuineness of the preceding judicial process. The impact of this position in the context 

of a transitional justice process is that many perpetrators may avoid spending any time in 

custody and it remains unclear how the government proposes to fulfil the victims’ right to 

justice in this context. 

 

The recent pronouncements and actions of the FGN in the area of the application of 

international human rights provided mixed messages about the level of internalisation of the 

standards of the RS within the institution. At face value, the first trends discussed in this 

section seem to demonstrate the FGN’s engagement with fulfilling the nation’s duty to 

investigate and prosecute egregious violations of human rights. The Fiscal’s position on 
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punishment in the context of a transitional justice process, however, directly contradicts the 

position expressed by the OTP. What does this tell us about the internalisation of 

international norms within the Fiscalía? First, it is important to note that the Fiscal has made 

reference to the potential for the ICC to investigate crimes in Colombia specifically in 

instances where state officials – be they parliamentarians, public servants or soldiers – have 

been implicated in human rights abuses. In referring to the ICC, it seems the Fiscal is 

attempting to generate support or at least begrudging acceptance that investigations are the 

only way for the country to respond to such instances of violations. Put simply, the Fiscal is 

using the threat of an ICC investigation as leverage over the executive, legislature and the 

security forces. The audience of these communications is primarily domestic, though of 

course publicly highlighting the potential of an ICC investigation also serves to demonstrate 

to the OTP that the FGN is taking the problem seriously. The rejection of the OTP-expressed 

position on the MJP, however, demonstrates that the references to the ICC jurisdiction are 

opportunistic and are employed only when they are deemed to have a benefit for the FGN in 

pursuing its policy goals. The FGN seems to be cherry-picking the standards and guidelines 

which suit its policy goals to leverage against other institutions, while at the same time it 

develops judicial arguments based in transitional justice to undermine those which do not.  

 

Conclusion 

Determining how and to what extent the ICC has the capability to affect individual criminal 

accountability for serious human rights violations in Colombia is a difficult task. Even within 

the nation’s judiciary, approaches vary to the role of international law in determining how 

serious violations of human rights are investigated and prosecuted. The CC has played an 

important role in exercising judicial oversight over the ability of the executive and legislature 

to limit accountability in the name of peace. The Court has consistently sought to ensure 

adequate investigations and punishment takes place and has made important rulings about 

the role of the BACRIM in the nation’s internal armed conflict and highlighted the inadequacy 

of proceedings for acts of sexual violence. The FGN has tended to act more collaboratively 

with the executive, though it has used the spectre of the ICC to encourage compliance from 

other institutions with its investigations, particularly in the false positive cases. The review of 

the behaviour of these institutions has tended to suggest that the impact that the ICC is 

having in Colombia is largely indirect. 
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The CC, as the judicial institution with responsibility for ensuring that Colombian legislation 

and government actions uphold fundamental human rights and international human rights 

law, has a central role in the control of any transitional justice initiative. The Court has 

demonstrated its independence and commitment to fulfilling these obligations when 

reviewing legislation put before it by the Colombian government. The precise impact of the 

ICC on the judgments that the Court has handed down is impossible to measure. What is 

certain is that the jurisprudence of the Court has consistently addressed concerns expressed 

by international observers, including but not limited to the ICC, about transitional justice 

programs being employed in Colombia. Crucially, the CC has consistently reinforced the 

importance of justice in the form of criminal trials with prison sentences as part of any peace 

accord with illegal armed groups in Colombia. In both its decisions on the LJP framework and 

the MJP, the Court has ruled that justice may be tempered in order to achieve peace. 

However, the Court has attached stringent standards to ensure that victims receive some 

concrete benefit in exchange for these concessions. In the case of the MJP, the justices ruled 

that suspended sentences could not be given to those most responsible for grave violations 

of human rights. Whether the influence has come directly through concerns raised relating to 

the OTP’s preliminary examination or indirectly through the integration of international 

human rights law into the normative understanding of the justices of the CC, the standards 

codified in the RS are being applied to the transitional justice process. This has meant that, at 

least in terms of the design of the legal frameworks, transitional justice mechanisms have 

been modified by the Court in ways which enhance the investigation and prosecution of 

serious violations of human rights. 

 

The effect of the ICC on the operation of the FGN is harder to determine. The independence 

of the position of the Fiscal has been somewhat undermined as Fiscales Iguarán, Morales and 

Montealegre served or are serving in the position during the administration of the President 

who appointed them. This has meant that the President has been able to nominate 

candidates who he believes will best fulfil the objectives of the administration. Fiscal 

Montealegre was elected to the position just as the MJP passed the Colombian Congress. As 

one of the people responsible for drafting the government’s policy of prioritisation and 

selection of cases in the future transitions, he was undoubtedly in part selected by Santos in 

order to integrate that policy into the operating standards of the FGN in preparation for a 

future peace process. While it would be disingenuous to suggest that the executive controls 

the Fiscalía, recent changes to the Colombian political landscape have made it possible for 

the President to get a Fiscal appointed who supports their government’s major policy 
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initiatives. Once the Fiscal has been appointed, however, the Office is sufficiently 

independent from government to allow the Fiscal to influence transitional justice processes. 

As for determining the impact of the ICC on the FGN, the task is made especially difficult 

because the content of exchanges between the institutions is confidential, and public 

statements about the communications are only released by the FGN. The integration of the 

prioritisation strategy into the operating standards of the Fiscalía is one example of the 

potential influence of the OTP. The OTP was one of the institutions suggesting to the FGN 

that it needed to change the focus of its investigations, a suggestion first made publicly in its 

interim report on Colombia (OTP, 2012c: 62). Without solid evidence about the timeline of 

these communications, it is not possible to fully determine what kind of impact this advice 

had on that policy. However, the adoption of prioritisation demonstrates the FGN’s 

awareness that traditional prosecutorial strategies were not producing the results in terms of 

individual criminal accountability required under the RS and that institutional changes were 

needed to address impunity. 

 

One of the trends within the FGN which has developed under the leadership of the current 

Fiscal is the willingness to use the threat of the Court in an attempt to reinforce domestic 

policy implementation. This is perhaps most apparent with policies that would affect directly 

the Colombian armed forces. Montealegre has made several public comments about the 

potential for the ICC to open an investigation in Colombia, particularly if progress is not made 

in the investigation of the falsos positivos cases. Of course, the Fiscal has not been the only 

one to attempt to use the ICC as a way of influencing policy outcomes. In a 2012 ruling, the 

Superior Tribunal in Bogotá in sentencing Colonel Luis Alfonso Plazas Vega for the storming of 

the Palacio de Justicia ruled in part of its judgment that the events surrounding that day 

remained shrouded in mystery and that the former President Betancourt should face 

judgment before the ICC. The events in question, which occurred in 1985, are ostensibly 

outside the temporal jurisdiction of the ICC. However, as the case involves several alleged 

enforced disappearances, which have previously been considered as ongoing crimes, there is 

the possibility of creating a judicial argument to overcome the temporal limits of the ICC’s 

jurisdiction. It is more likely, however, that the justices hoped to generate public attention 

and as a consequence increase pressure to complete an investigation into the more high-

ranking protagonists in the events which unfolded on that day, by suggesting that the case 

could be heard before the ICC. This argument, as aforementioned, was also used by the Fiscal 

to pressure the Comisión de Acusaciones to hand over the material that it had on the case to 
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the Fiscalía. In both cases the potential jurisdiction of the ICC was used to leverage 

compliance or further a specific aim. 

 

The ICC has a varied impact on domestic institutions involved in the nation’s transitional 

justice processes. The existence of the ICC forces institutions to seriously consider the place 

of trials within the design of transitional justice mechanisms. However, given the way in 

which the ICC operates, its ability to be an active participant in the design of transitional 

justice policy is severely constrained. This is most apparent with institutions which have a 

political element to their role. In the case of the judiciary, the susceptibility of the ICC to 

being used as a rhetorical tool to leverage support for the institutions policy is most 

apparent. The ICC is having some influence over the role that judicial proceedings take within 

Colombia’s transitional justice processes. But the influence it is having is not always the 

influence it intended. The influence of the ICC over the Colombian transitional process could 

best be described as largely indirect, in that it is used by third parties to try to strengthen 

their position relative to other domestic stakeholders.  
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Chapter Eight 

Fuerzas Públicas Colombianas: Reconciling an Internal 

Armed Conflict with International Law 

 

International human rights law developed out of a need to protect individuals from state 

repression. Part and parcel of that objective is ensuring that the state security forces act in 

accordance with those standards. The Rome Statute (RS) is a key international instrument in 

this regard because it seeks to deter the commission of infractions of IHL and violations of 

human rights by increasing the likelihood of punishment. A determining factor of the Court’s 

capacity to prevent the commission of these crimes involves its ability to influence the 

behaviour of state agents who are in the position to commit such abuses. The response of the 

security forces may encompass prevention in the form security sector reforms which seek to 

address systemic problems which have contributed to historic human rights abuses. The 

other part of the response involves the institutional response to serious human rights and IHL 

violations. The extent to which the institution accepts that perpetrators of serious violations 

must be held criminally accountable will be influential in determining the extent of 

accountability for these crimes. 

 

This chapter examines if the security forces in Colombia have adjusted their behaviour, 

policy, and approach to individual criminal accountability for members of the security forces 

since the entry into force of the RS, and if so how. These policies and behaviour are then 

compared with the standards and the areas of focus of the OTP’s preliminary examination. It 

is important to acknowledge that it is not possible to isolate and determine the extent to 

which a given norm or actor has been influential in producing a particular policy outcome or 

behaviour within the armed forces. However, it is none the less important to examine the 

relationship between international actors and the security forces in Colombia. Conceptually, 

the Court may influence the human rights situation in Colombia in three different ways. The 

Court may have a positive impact, a negative impact or have no impact at all. The first and 

the last may seem obvious, though the second is not necessarily so. By negative impact, in 

terms of the behaviour of the armed forces, is meant the possibility that ICC oversight may 

result in changed behaviour, but not norm compliant behaviour. Rather, it may simply 
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encourage institutions to change their behaviour in order to avoid detection, have plausible 

deniability of the commission of crimes, and agitate for reduced civilian oversight. 

 

Before proceeding, it is important to clarify the terms to be used in this chapter. The term 

security forces has been adopted as a translation for the Spanish fuerzas públicas, which 

encompasses both the armed forces and the police. Armed forces is used to refer collectively 

to the army, air force and navy, as a translation of fuerzas militares. The importance of the 

distinction is apparent when discussing an area such as military justice, which encompasses 

the security forces as a whole, rather than exclusively the armed forces. This is because 

Colombia is one of the few countries in the world to have a police force and armed forces in 

the same ministry. The security forces fall under the authority of the Ministerio de Defensa 

Nacional [National Defence Ministry, hereafter MDN]. The police have been part of the 

Defence portfolio since General Rojas Pinilla’s Presidency in the 1950s; the last time when a 

General in active service was President of Colombia. The inclusion of the Police in the 

Defence portfolio was meant to be a means of removing the force from the factional fighting 

between Liberals and Conservatives. In 2013, the government floated the idea of creating a 

new Ministerio de Seguridad Ciudadana to oversee the police, as a way of preparing 

Colombia for the transition to post-conflict society. The proposal has been opposed by 

members of the police such as Rojas Flórez (2013) and the armed forces  such as Rojas 

Salazar (2013), who have expressed concerns about the reforms affecting the unity among 

the members of the security forces, as well as the benefits received by police.  

 

The first section presents the institutional structure of the security forces and explains how 

that organisation relates to the branches of government. Understanding how the security 

forces relate to other branches in the state will produce a better understanding of the 

process through which the institution has gone about assimilating or rejecting the human 

rights norms adopted by other branches of the state. The second section examines the policy 

settings of the MDN and how they have been modified since the introduction of the RS. This 

will allow an understanding of the extent of security sector reform undertaken in order to 

prevent future violations. The third section explores how the security forces approach the 

issue of individual criminal accountability for serious violations of human rights. The fourth 

section explores the relationship between state and extra-state forces, looking specifically at 

the extent to which state security forces continue to collaborate with paramilitary or neo-

paramilitary groups.  
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Colombia’s Security Forces 

Since 1958, Colombia has held regular elections, making Colombia Latin America’s oldest 

democracy. Unlike many of its neighbours, military juntas have not been a feature of 

Colombian politics. Since 1991, Colombia’s Constitution has assigned the security forces the 

role of principal defenders of the fundamental rights set out in that document. However, the 

security forces have not always acted to defend the fundamental rights of all Colombians.  

 

The armed forces are constitutionally mandated to defend the sovereignty, integrity and 

independence of the national territory and its constitutional order. The police are responsible 

for the maintenance of the necessary conditions for the exercise of public rights and liberties, 

and assuring the citizens live together in peace. However, the long-raging conflict in Colombia 

blurred the distinct roles of the armed forces and the police. Counter-narcotics operations 

have meant that the armed forces entered areas which would traditionally be the exclusive 

domain of the police. Counter-narcotics operations have also led to a militarisation of the 

police force, which has upgraded its firepower to match that of the well-resourced illegal 

armed groups. The two organisations also conduct joint operations such as the 2011 

operation against Ejército Revolucionario Popular Antiterrorista [Popular Revolutionary Anti-

Terrorist Army of Colombia, ERPAC] one of the country’s BACRIM39. The operation, in which 

the Colombian air force provided an aerial bombardment, resulted in the death of the 

group’s leader Pedro Oliverio Guerrero, alias “Cuchillo.” The complex relationship between 

illegal activities such as drug trafficking and the country’s internal armed conflict has made it 

difficult to differentiate between policing and conflict (C4, 2012: 67). Aside from combatting 

the drug trade, the police have been involved in the hostilities of the internal armed conflict. 

As state agents, police have frequently been targeted by the insurgent groups. This carries 

with it the recognition that police may in specific circumstance undertake operations which 

are governed by IHL. 

 

The civil-military dynamic has long been considered important in assessing the strength of 

democracy, particularly in studies on Latin America, given the region’s history of military 

coups. An important component in strengthening democracy identified in the literature is 

achieving civilian control over the security forces. The security forces in Colombia have been 

                                                           
39

 New criminal groups, for a discussion of these groups refer to chapter four. 
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constitutionally excluded from playing a role in the nation’s politics. The 1991 Constitution 

excluded active members of the security forces from voting, and expanded slightly the 

restrictions on their ability to take part in activities or debates relating to political parties or 

movements. The MDN is also now headed by a civilian, which is considered to be an 

important step in achieving civilian control over the military. President César Gaviria 

appointed the first civilian, Rafael Pardo, to head the MDN in 1991. His appointment was 

considered to be one of the important reforms of the new political system which 

accompanied the promulgation of the 1991 Constitution (Avilés, 2006: 64-65). Other reforms 

conducted in the Gaviria administration included greater civilian oversight of the armed 

forces’ budget (Avilés, 2006). The inability of the security forces to take part directly in 

political debates has made organisations formed by retired members of the security forces 

politically significant, as they have assumed the role of advocating for members of the 

security forces in the public domain. This includes organisations such as ACORE-Asociación 

Colombiana de Oficiales en Retiro de las Fuerzas Militares [Colombian Association of Retired 

Armed Forces Members] and the Cuerpo de Generals y Almirantes de la Reserva Activa de la 

FFMM [the Active Reserves of Generals and Admirals of the Armed Forces]. As former 

commander of the armed forces, Jorge Enrique Mora (cited in Semana, 2010) asserted ‘we 

are the voice of the military in active service, who, for reasons of discipline, cannot express 

what they are feeling.’ 

 

Despite their apparent political subservience to civilians, the security forces have been far 

from impassive bystanders in Colombian politics. Avilés (2001: 33) argues that the armed 

forces have several rights which they exercise with little to no civilian oversight. Their ability 

to act against their civilian leaders and government policy has at times been quite significant. 

This is nowhere more evident than during the course of the various peace processes which 

Colombia has undertaken. The literature on civil-military relations in Colombia points to 

several pivotal events during the country’s various peace processes. The first, involves the 

Palacio de Justicia incident in 1985, when one of the country’s insurgent groups (M-19) 

negotiating with the Betancur administration took control of the seat of the Supreme Court 

and took its judges hostage. The army responded by storming the building with tanks and the 

Palacio de Justicia was burnt to the ground. Commentators  see the armed forces’ actions as 

having been fuelled by their opposition to Betancur’s peace process, which began in 1982 

with offers of amnesties for the insurgent groups (Watson, 2000: 533-534, Romero, 2002: 

281). In more general terms, the armed forces also undermined the peace process during the 

Betancur administration by openly undermining the cease-fire orders (Chernick, 1999b: 176). 
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The armed forces also reacted particularly negatively to the peace process which took place 

during President Pastrana’s administration (1998-2002). The process was particularly 

contentious within the military establishment because it involved the demilitarisation of an 

area in the southern part of Colombia roughly the size of Switzerland. The institutional 

opposition to the way the government was conducting the peace process prompted the 

biggest mass resignation of military officials in Colombia’s history. In 1999 twelve Generals, 

twenty Colonels and fifty officers resigned shortly after the Defence Minister quit the 

government due to his objections to the process (Richani, 2005: 20).  

 

The nature of the Colombian armed forces provides us with an important basis for analysis of 

the integration of human rights and IHL law into their operating standards and the 

institution’s approach to human rights more generally. The country’s ongoing armed conflict 

has made the security forces a particularly powerful actor within the Colombian political 

system, despite their inability to participate directly in political debates. This qualified 

independence makes the institution’s response to increasingly stringent human rights 

standards important, because they have the ability to obstruct their implementation. The 

following sections of this chapter examine how the institution has adapted to the change in 

the international and domestic contexts surrounding the treatment of human rights 

violations.  

 

Integrating Human Rights and IHL: Policy and Human Rights in the 

MDN 

Integrating human rights standards into the operations of the security forces has become an 

increasingly important task for the MDN and the commanders of the security forces. Since 

the 1980s, Colombia has ratified several important treaties which deal with the protection of 

human rights and IHL, including the Convention on Torture (1987), First and Second Protocols 

to the Geneva Conventions (1993 and 1995), the RS (2002), Optional Protocol on the 

Involvement of Children in Armed Conflict (2005), and the Convention on Enforced 

Disappearance (2012). This has meant that the security forces have had to adapt to new legal 

regulations surrounding the use of force at the national level, in line with the development of 

international norms. Security sector reform may be undertaken by the institution in order to 

prevent future violations if the institution is concerned about violating international 
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standards. This section examines how the security forces have been reformed to address 

human rights violations committed by its members. 

 

Before the 1990s, the approach of the Colombian armed forces towards the country’s 

internal armed conflict was shaped by the infamous National Security Doctrine (NSD). The 

NSD was the strategic framework for the counter-insurgency methods employed by several 

Latin American regimes to combat a perceived threat to the state from communism. The NSD 

encouraged state forces to use a combination of legal and illegal strategies in order to defeat 

the insurgent groups (Avilés, 2006: 93, Roth Deubel, 2006: 153). The NSD gave short shrift to 

human rights, and its implementation in Latin America was associated with egregious 

violations of human rights. Between 1990 and 2002, when Colombia ratified the RS, there 

were a series of changes which saw an increased importance being placed on the issue of 

human rights and IHL within the Colombian armed forces. First, in 1993 and 1995 Colombia 

ratified First and Second Protocols to the Geneva Conventions. Protocol II sets out standards 

for conducting hostilities in a non-international armed conflict and therefore provided 

directly applicable legal standards for the Colombian conflict. The move by the Colombian 

government to ratify key IHL treaties was accompanied by a corresponding integration of IHL 

standards into the MDN and the operational standards of the armed forces.  In 1993, the 

MDN published permanent directive No 17, reminding the armed forces of their 

constitutional obligation to respect human rights, even during a state of siege, and in all cases 

to respect IHL (El Tiempo, 1993). Over the course of the next few years, the MDN produced 

texts focused on educating members of the armed forces about IHL.  

 

The next period of significant activity in the MDN on human rights took place at the turn of 

the twenty-first century. Through permanent directive No. 11 of 2000, the MDN established 

policies in human rights and IHL. The directive specifically asserted that ‘respect for human 

rights and IHL is a fundamental part of the legitimacy of the state and the security forces’ 

(cited in  Hernández Martínez and Ríos Serna, 2006: 80). The policies outlined in the directive 

have been criticised as timid, and focused on strategies which tend to reject accusations of 

human rights violations (Roth Deubel, 2006: 135). The increased focus on human rights was 

coupled with legal changes to the way the security forces’ violations were dealt with. The 

new military penal code passed in 1999 expressly excluded torture, genocide and crimes 

against humanity from the jurisdiction of the military justice system. The following year, a 

new Colombian Penal Code was promulgated which included a series of crimes classified as 
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IHL violations. Finally, there was a growth in the bureaucratic capacity to formulate policy and 

oversee implementation with the creation of a dedicated Human Rights Office within the 

MDN in 1999, with responsibilities over everything from directing policy to assisting the 

defence of the institution at the national and international level. The make-up of the Office 

was changed in 2007 and its structure was amended again in 2011. 

 

Another potential motivator for institutional change was pressure from external actors to 

improve the human rights situation. At the time of these changes, Colombian President 

Andrés Pastrana had secured a significant aid package from the U.S., known as Plan 

Colombia. The bulk of the aid package was directed at helping Colombia fight the war on 

drugs and involved military training and assistance. Laurienti (2007: 73) argues that human 

rights promotion has been a central element of the U.S. military assistance to Colombia, 

helping to implement programs which aim to change the acceptance of abuses and the 

prevalence of impunity, though the impact of these programs is unclear. Part of the 

conditions imposed on this aid included meeting a human rights certification from the State 

Department, in fulfilment of the Leahy Amendment which tied military aid to human rights 

performance. However, the overall impact of pressure from the U.S. on the human rights 

issue should not be overstated. Aviles (2006: 103) argues that ‘while U.S. pressures and aid 

were symbolically useful in undermining a threat to the institutional authority of civilian 

leaders…they were inconsistent if not irrelevant to the actual violations of human rights on 

the ground.’ Human Rights Watch (HRW) interviewed U.S. officials about the importance of 

meeting human rights criteria in order for Colombia to continue to receive aid. U.S. embassy 

officials were reported as saying they 'could not envisage’ human rights violations which 

would lead them to recommend suspending aid to Colombia (HRW, 2001b: 94). The 

willingness of the U.S. to bypass human rights conditions has therefore limited the impact of 

these standards on Colombia’s military institution. 

 

The 2008 Comprehensive Policy 

One of the policy centrepieces of the security sector reform in the human rights area is the 

Política Integral de DDHH Y DIH (Comprehensive Human Rights and IHL Policy). This 

institutional policy was published in 2008 by the MDN in order to establish ‘a clear normative 

framework of which the instruction and control will be an integral part of all activities of the 

security forces’ (MDN, 2008: 15). This section briefly examines the policy and how it fits into 

the development of human rights within the MDN. The policy has five key areas of action: 
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education, discipline, defence, attention and cooperation. Each area and its corresponding 

measures reveal something about the security forces’ approach to human rights and where 

they believe the human rights problem lies. Looking beyond the classifications made in the 

Comprehensive Policy, it is evident that those behind the report had identified two main 

areas of concern. First, a deficiency in instruction in human rights and IHL was leading to an 

incorrect application of the rules of engagement. Second, there was a lack of understanding 

in civilian-run judicial systems, at the national and international level, of the nature of military 

operations. The second element is not directly addressed in the Comprehensive Policy, but 

the project to strengthen the military justice system – which is discussed in a subsequent 

section—came out of this policy design process. 

 

The structure and strategies outlined in the Comprehensive Policy clearly suggest that the 

people responsible for its production believe that the armed forces have insufficient 

knowledge of the legal norms which govern their actions. The authors of the report propose 

two central strategies to rectify this situation. First, the instruction of human rights and IHL 

should be simplified so that members of the security forces are educated in the area to the 

minimum level necessary to carry out their responsibilities. Second, instruction in human 

rights and IHL needs to be adapted to reflect the peculiarities of the Colombian context. The 

nature of the focus on education suggests that the MDN believes that violations occur 

because soldiers are not sufficiently trained in, or are unable to apply, the relevant legal 

framework. This is despite the fact that education for members of the security forces in IHL 

and human rights has been taking place since the early 1990s. However, the security forces 

argue that the confusion about the appropriate normative frameworks comes from the 

change in the sphere of operations. As the security forces have moved to consolidate gains 

against the armed groups, they are increasingly operating in urban areas. This has 

consequently increased the proximity of civilians to military operations. According to this 

rationale, mistakes were made because members of the security forces thought that they 

were operating in an IHL context rather than a public order context. The distinction is crucial 

to the security forces because under IHL it is legitimate to engage military targets with lethal 

force, while in the public order context, lethal force must be a last resort. The final element 

to do with the education process involves the review of policy based on “lessons learnt.” The 

policy touts a three-tier process by which all operations will be evaluated. The evaluations are 

to be conducted under strictly confidential conditions.  
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One important policy development to come out of the Comprehensive Policy is the 

development of specific rules of engagement (RE) for the security forces. The aim of this 

initiative was to provide the security forces with guidelines for determining if their actions 

were taking place within a context of IHL or public order operations. Table 1  compares the 

two operational frameworks. 

Table 1: Rules of Engagement 

Combat Public Order 

Lethal forces can be used against a military 

objective or legitimate target when: 

Lethal force is a last resort 

This is part of the operational orders, and 

the target is plainly identified at the 

moment the arms are used 

Officer must identify themselves as belonging 

to armed forces  

Arms are used proportionally, avoiding as 

much as possible damages to civilians and 

public goods 

Make clear the intention of using firearms 

Arms may be used in self-defence or to 

protect a third person 

Use force proportionally 

 Arms may be used in self-defence or to 

protect a third person 

(Santos, 2009) 

 

The reasoning behind the RE is to ensure that the members of the security forces always use 

the appropriate level of force. The implied assumption is that members of the armed forces 

commit abuses because they use lethal force in public order situations because they 

mistakenly believe that they are in a combat situation. However, the importance of the RE is 

not just in making sure that the members of the armed forces know what legal framework 

the operations are taking place in. They also provide a legal basis for arguing that the security 

forces had the right to use lethal force. Defining the context of operations in Colombia is not 

a simple proposition, as was highlighted in the aforementioned debates about whether or not 

an armed conflict exists in Colombia. This has been made particularly apparent in the post-

paramilitary demobilisation era. As the paramilitary successor groups are considered by the 

government to be criminal gangs, the armed forces have been directed to use the public 

order framework.  
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As far as the Comprehensive Policy goes, there appears little to suggest that the OTP’s 

preliminary examination or the existence of the ICC had much of an impact on the formation 

of the initiative. According to sources within the MDN, the motivations behind the 

development of the Comprehensive Policy were a combination of the changed legal 

environment of operations of the armed forces and gaps between policy and results. The 

director of the Ministry’s Human Rights and IHL Bureau cites one of the major reasons for the 

development of the new standards as being related to the Uribe government’s security policy 

(Gómez Ramírez, 2012). He notes that from 2002, the security forces were increasingly 

operating in urban rather than rural areas, which meant that operations had a greater impact 

on the civilian population. This generated some concerns about how the security forces were 

using force as part of the implementation of the government’s security policy. By 2006, the 

MDN, in conjunction with the UN, conducted a survey of the security forces, in order to 

determine why, despite previous effort, problems continued in the human rights area. Three 

UN representatives came to conduct the inquiry, and the report that they gave to the 

Colombian authorities formed the basis for what would eventually be the Comprehensive 

Policy (MDN, 2008: 27).  As the policy makes no direct reference to any specific document as 

part of the definition or development of human rights or IHL, it is difficult to determine 

whether particular treaties or norms have carried more weight than others.  

 

Given that the process which led to the development of the Comprehensive Policy started 

before the preliminary examination, it would not be credible to assert that the preliminary 

examination contributed to the decision to design the policy. However, a case could be made 

that the examination may have had impact on the policy’s design at a later stage. It is 

interesting to note that the policy review process began in the same year that Colombia 

ratified the RS, when Colombia chose to take advantage of Article 124 of the Statute to delay 

its entry into force for war crimes. This gave Colombian armed force time to address 

violations committed during the armed conflict before the Court assumed jurisdiction over 

war crimes in Colombia. It seems more than coincidental that the policy, which deals with the 

security forces’ conduct in areas of the Court’s jurisdiction, would have been produced 

between the ratification of the RS and the commencement of its jurisdiction for war crimes. 

Developing a policy which focuses on prevention is a way of demonstrating the institution’s 

commitment to improving the human rights situation and the political will to tackle its 

associated problems. After the OTP staff visited Colombia in April 2013, the Vice-Minister of 
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Defence was asked in an interview whether the Ministry felt threatened by the questions the 

OTP were asking. Vice-Minister Bedoya responded ‘we’ve never seen ourselves as being 

threatened by the Court. What we tell the Court is that since 2008 the Comprehensive Policy 

has been launched…’ (Mercado, 2013). The Policy is therefore one of the ways that the 

armed forces seeks to differentiate its current performance and commitment to human rights 

standards from its historic record.  

 

Los Falsos Positivos 

Of all accusations of human rights violations against members of the military in recent years, 

the falsos positivos has by far been the most damaging to the institution’s reputation. The 

falsos positivos scandal provides an opportunity to examine how the security forces have 

reacted to accusations of human rights violations and the prospect of prosecutions since the 

creation of the ICC. This is a particularly interesting set of cases to look at from the point of 

view of the ICC, because the majority of the recorded cases occurred after the ICC’s 

jurisdiction came into effect40 and while the country was already the subject of the OTP’s 

preliminary examination.  

 

The falsos positivos case came to the attention of Colombia and the international community 

in 2008.  It was revealed that security forces had been involved in the extrajudicial execution 

of tens of young men from Soacha, an underprivileged town on the western outskirts of 

Bogotá. The term falsos positivos41 is used to refer to a set of crimes committed by the 

security forces with specific characteristics. Literally translating to false positive, the term was 

adopted because the cases centred on civilians being falsely presented as enemy combatants 

killed in combat. Investigations into the cases have highlighted a certain set of characteristics 

which differentiate these violations from others. First, the cases involve civilians being 

presented as combatants killed in conflict, which required a significant amount of logistical 

planning, as the victims needed to be attired and armed like enemy combatants. Such an 

undertaking could require anything from military style boots to guns. This was sometimes 

referred to by the perpetrators as a ‘legalisation kit.’ Second, the victim was brought to the 

                                                           
40

 While the ICC did not have jurisdiction for war crimes at the height of the falsos positivos killings, it 
did have jurisdiction for crimes against humanity. Various organisations have made the legal argument 
that these cases fall under that category. 
41

 While the term falsos positivos seems to have acquired a quasi-legal status in commentary on the 
violations, the actual criminal behaviour in the false positive cases relates to offences of extrajudicial 
executions and enforced disappearance. 
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scene of the crime with the aim of presenting them as an insurgent killed in combat. The 

falsos positivos cases are therefore not consistent with cases in which civilians were 

accidently killed during military operations.  

 

As shocking as the false positives cases were, they are not a completely new phenomenon. 

Reports of cases of civilians being misrepresented as insurgents killed in conflict go back as 

far as 1980.  The government was alerted by the UN about twenty-five cases of possible 

extrajudicial killings by the security forces in Antioquia in 2006 (Gómez Ramírez, 2012). As the 

situation became more serious, a few initiatives were put into place which ostensibly sought 

to deal with the problem. One was an accord between the Fiscal and the Defence Minister, 

which introduced a protocol by which suspected extrajudicial killings would be investigated 

by the Cuerpo Técnino de Investigación [Fiscalía’s forensic investigation unit, CTI]. In 2007 the 

MDN produced a permanent directive which specifically sought to avoid extrajudicial killings. 

Directive 10/2007 of the MDN instructed the Comando General de las Fuerzas Militares 

[General Command of the Armed Forces] to take specific measures to avoid extrajudicial 

killings. The directive also outlined the legal basis for IHL, noting that Colombia is a party to 

the RS, and that ‘grave violations of the law of armed conflict are war crimes which could be 

judged by national and international judicial authorities’ (Santos, 2007: 2). The directive 

argued that it was necessary to strengthen the application of IHL, prevent extrajudicial 

killings, and strengthen the legitimacy of the armed forces. The directive was followed by 

permanent directive 19/2007 five months later, which reiterated the importance of the 

previous directive and reminded unit commanders of the command responsibility for the 

actions of their battalions. The tone of the directive would seem to imply that the first 

directive had not achieved the desired result.  

 

Indeed, it seems that it was not until the scandal surrounding the Soacha cases caught the 

public’s attention that the MDN managed to implement policy measures which effectively 

reduced the occurrence of extrajudicial killings by the armed forces. By late October 2008, 

the armed forces had been forced to admit that some of its members had been involved in 

the disappearance of several young men from the Soacha area. President Uribe dismissed 

twenty-seven members of the armed forces associated with these cases and from 2008, the 

number of cases dropped significantly. The extent of the reduction varies depending of the 

source of the statistics. According to CINEP, a Colombian NGO which runs a human rights 

violation database, they have been able to document 1741 victims of falsos positivos style 
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killings from 1984 to 2011 (CINEP, 2011).  Of these cases, 63 per cent occurred between 2004 

and 2008, with recorded instances falling to almost zero after 2008. In 2009, the UN Special 

Rapporteur for Extrajudicial Killings and Summary Executions visited Colombia to investigate 

the falsos positivos cases. The Special Rapporteur concluded that it appeared that these 

extrajudicial killings were not carried out as a matter of state policy, but were also not an 

isolated occurrence, and had been committed around the country by a large number of 

military units (Alston, 2010: 1-2).  

 

Figure 4: Number of victims of falsos positivos cases 1984-2011 

 

(Source: CINEP, 2011) 

 

Exactly how widespread the falsos positivos cases were and how much the commanders of 

the military knew about the practice has been a source on ongoing contention. In February 

2014, a series of recordings of phone conversations between officials in the Colombian armed 

forces was published by the Semana magazine, highlighting a network of corruption involving 

the allocation of defence contracts. One of the key players in the network was Coronel 

Róbinson González del Río, who is currently serving a sentence for homicidio en persona 

protegida.42 One of the intercepts that the magazine published was a conversation in which 

González discussed how he had been able to leave the detention facility for three weeks to 

go on a holiday with his family to Villavicencio (Semana, 2014a). There was also evidence 

                                                           
42

 Under the Colombian penal code, homicide of a protected person is committed when a person given 
special protection under IHL is killed in the context and the course of the armed conflict. 
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uncovered that persons convicted in falsos positivos cases were in communication with their 

superiors and that money was transferred into their bank accounts, or the accounts of their 

families, according to the magazine, in exchange for their silence about the involvement of 

their superior officers in these cases (Semana, 2014c). The Commander of the army, General 

Leonardo Barrero, came under public scrutiny after phone taps from his period as 

commander of the Western Bloc of the army revealed he had told Gónzalez to ‘organise a 

mafia to denounce the prosecutors,’ along with other derogatory remarks about the FGN 

(Semana, 2014b). The General was one of six Generals who were stood down in the wake of 

the corruption scandal, because the government believed that the views expressed in the 

recording had brought into doubt the armed forces’ commitment to eliminating these kinds 

of abuses (El Tiempo, 2014b). The content of the phone intercepts highlights several of the 

issues with the investigation, prosecution and punishment of the falsos positivos cases. The 

military’s control over the detention of members of the armed forces convicted of these 

crimes affords the institution the possibility of providing incentives for remaining silent about 

the involvement of higher ranking officials in these acts. The views expressed by the General 

also demonstrate the perception which exists within the military that the falsos positivos 

cases are part of an attack on the institution designed to undermine its legitimacy. This 

perception is further explored in a later section of this chapter.  

 

The falsos positivos cases have been one of most serious ongoing human rights issues for the 

armed forces because of the damage done to the institution’s reputation, especially at the 

international level. The falsos positivos have been repeatedly invoked by NGOs as a set of 

cases which deserves the attention of the ICC, given their systematic and grave nature, as 

well as serious questions surrounding the adequacy of the investigations. The occurrence of 

the falsos positivos cases not only following Colombia’s ratification of the RS, but also while 

the OTP was conducting a preliminary examination of the Colombian situation, does not 

seem to bode well for the capacity of the ICC to prevent violations through deterrence. It 

serves as an indication of the impunity which perpetrators of these types of crimes have 

historically enjoyed at the domestic level, giving the perpetrators confidence that these 

abuses might never be uncovered. The crimes were committed in such a way as to use the 

legal framework of the internal armed conflict to hide the murders in plain sight. Young men 

from poor, marginalised areas were chosen as victims, because their disappearance would 

attract less attention. The occurrence of the falsos positivos cases and the manner in which 

they have been dealt with by the military continues to raise questions about the extent to 
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which international norms protecting human rights have been absorbed into the institutional 

culture of the Colombian military. 

 

Sexual Violence and Security Forces Policy 

Sexual violence has frequently been a neglected area of human rights policy and an invisible 

crime in armed conflicts. Colombia is no exception. Of all the areas in which the Colombian 

security forces have implemented policy changes, sexual violence has been the last to receive 

serious attention. The issue of sexual violence is not specifically addressed in the 

Comprehensive Policy. Indeed it was only in 2010 that the MDN produced a specific policy on 

sexual violence. It was suggested to the author that the Ministry had begun to examine that 

issue once it had resolved the ‘most serious problems’ in the human rights area (Gómez 

Ramírez, 2012). The eventual recognition of the importance of sexual violence is interesting, 

because it is a key area of the OTP’s preliminary examination in Colombia. 

 

In July 2010, the MDN launched a policy of zero tolerance of sexual violence through 

Permanent Directive 11/2010. The policy cites several different elements as the normative 

basis of the directive, including the IAS and declarations made by the UNSC. The directive also 

makes clear that ‘rape and other forms of sexual violence can constitute a war crime, a crime 

against humanity or a constituting act of genocide’ (Silva Lujan, 2010: 3). The directive briefly 

defines what can constitute sexual violence and then confers on the heads of the armed 

forces and the police the responsibility of giving precise instructions to those under their 

command as to how best to address seven key areas.  The directive was followed by an 

addition to the integral policy in the form of the Política en Derechos Sexuales y Reproductiva 

[Sexual and Reproductive Rights Policy], in August 2010. The policy aimed to address a raft of 

different issues related to the sexual health, violence and equality among members of the 

security forces, including such issues as educating its members about the risks of HIV. 

Specifically regarding sexual violence in the context of the armed conflict, the document cites 

Resolutions 1325/2000 and 1820/2008 of the UNSC as antecedents to the action to be taken 

(MDN, 2010: 14). The policy document adopts the RS’s list of acts that constitute sexual 

violence, and makes clear that these crimes can constitute war crimes or grave violations of 

IHL (MDN, 2010: 27).The efforts marked the beginning of the MDN’s entry into policy reform 

in the area of prevention and punishment of sexual violence.  
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The policy was relaunched by Minster of Defence Juan Carlos Pinzón, in November 2012. The 

relaunch of the security forces’ zero tolerance policy towards violence against women 

brought with it the publication of two new documents, which it was hoped would help in the 

process of preventing sexual violence and improve responses when it did occur. The tone in 

the two new documents is more severe than in the initial policy documents. The Protocolo 

para la Fuerza Pública en el Manejo de la Violencia Sexual [Security Forces Protocol for 

Handling Sexual Violence] and the accompanying Cartilla Operativa [Operational Manual] 

deal much more with the consequences of committing the acts of sexual violence than the 

previous policies. Ostensibly designed to be accessible to soldiers of any rank, the Protocol 

lays out the different types of sexual crimes as they are typified in Colombian law, and cites 

the relevant punishment for committing any of these acts. The protocol also makes clear that 

accusations made against members of the security forces about alleged instances of sexual 

violence cannot fall under the jurisdiction of the military justice system. Finally, the Protocol 

highlights the possibility that if the case is not adequately dealt with in the Colombian judicial 

system, it may end up being heard before the ICC or the IAS (MDN, 2012: 31). The policy 

relaunch also sought to address some cultural problems within the institution that had 

evidently been identified since the policy launched in 2010. A final section entitled ‘false 

beliefs’ tells readers it is not true that ‘women are sexual objects and are born to satisfy 

men’s sexual needs... [or that] men can’t control their sexual desires and needs…[and that] 

victims are responsible when they dress provocatively’ (MDN, 2012: 48). 

 

The issue of sexual violence and how it has been handled by the security forces since 

Colombia’s ratification of the RS is a particularly interesting case because it is a crime which 

has often remained invisible in conflict situations. It has also been one of the foci of the OTP’s 

examinations of potential violations that fall under its jurisdiction globally. The fact that 

sexual crimes are receiving policy attention at all is due to the fact that they have been the 

foci of a variety of institutions at the national and international level. Domestically, the 2008 

Constitutional Court (CC) ruling43 about the situation of impunity for sexual violence against 

women obliged national institutions to review how they deal with accusations of sexual 

violence and also design prevention policies. At the international level, the continued 

attention of the UNSC, ICC and Inter-American Human Rights System (IAS) has ensured that 

sexual violence remains on the agenda. It would be difficult, if not impossible, to isolate and 

measure the individual impact of the activity of each of the aforementioned institutions on 
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the Colombian security forces’ policy. It does seem apparent, however, that the combined 

efforts of these institutions, along with pressure exerted from human rights organisations, 

has precipitated a revision of policy settings. It is also interesting to note that the MDN in its 

most recent publication highlighted the potential for cases to go before the ICC if they are not 

investigated. The reasons for doing so are not apparent, though suggesting to soldiers that 

individuals could end up in international courts if nothing is done in Colombia may be an 

effective way of curbing opposition to any institutional changes in the security forces.  

 

‘La única guerra que hemos perdido…es la jurídica’44: The Strategic 

Element of Human Rights in the Armed Conflict 

Aside from seeking to change the human rights situation in the country, the security forces 

have also sought to defuse human rights pressure by reframing the human rights issue. The 

security forces do not contest the legitimacy of human rights at a normative level, but rather 

the way in which they are applied. At first it may seem like a semantic difference, but it does 

provide some important observations about the integration of international norms and their 

effects. This section explores how human rights and their violation have come to be seen as 

another, discursive battlefield of the country’s armed conflict.  

 

The idea of judicial war, or lawfare as it is sometimes referred to in the English language 

literature, engages with law and how it plays an increasingly important role in conflict. As 

defined by Major Charles Dunlap, lawfare is ‘a method of warfare where law is used as a 

means of realizing a military objective’ (2001: 11) or ‘the strategy of using—or misusing – law 

as a substitute for traditional military means to achieve an operational objective’ (2009: 35). 

While Dunlap’s contributions do not paint international human rights law as being universally 

misused or illegitimate, he does argue that actors in conflicts are employing it as part of their 

military strategy. The concept that an enemy might try to use law as a weapon of war is not 

an idea exclusively contemplated in Colombia. A search for lawfare in the English language 

literature, uncovers two other alleged instances of judicial warfare: the U.S. facing allegations 

of torture from detainees during the war on terror (Lebowitz, 2010), and Israel in the conduct 

of hostilities against the Palestinian Territories (Blank, 2011). IHL norms define what is 

considered legal and legitimate in the conduct of hostilities, and therefore influence 

perceptions about the belligerents. However, presenting human rights violations and 
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 [‘The only war we have lost…is the judicial one’] – President of ACORE Brigadier General (R) Jaime 
Ruiz Barrera (2013). 
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infractions of IHL as tools fit for gaining military advantage has the effect of implicating a 

whole range of civilian actors in the conflict. William Schabas (2010: 309) has criticised the 

notion of lawfare, describing it as ‘a word coined within the United States military and 

subsequently adopted by right-wing ideologues as a way of stigmatising legitimate recourse 

to legal remedies, particularly within an international law conference.’ This discourse has 

gained traction in the Colombian context and is being used as the basis for dismissing 

allegations of wrong-doing and winding back civilian judicial oversight over the military. One 

official described the ICC as having ‘become the battlefield of the judicial war’ because of its 

ability hold individuals of signatory states criminally responsible for human rights violations 

(Padilla, 2010: 25). 

 

The notion that the security forces were also engaged in a guerra jurídica [judicial war] in 

Colombia came to prominence in the early 2000s. There are several factors which contributed 

to the adaptation by many members of the security forces of the judicial war discourse. The 

shift in policy with the arrival of the Uribe government to a greater focus on security led to an 

increase in security forces operations, often in areas which had not traditionally seen these 

levels of security force involvement. This meant that human rights issues came to the fore as 

the country’s security forces came increasingly into contact with the civilian population. Also, 

from 1995 into the early 2000s Colombia had increasing numbers of cases before the Inter-

American Court of Human Rights, with six verdicts condemning the state from 2001 to 2006.  

As  Ramírez (2009: 190) notes, this is significant not only for the number of times that 

Colombia was condemned by the Court, but also because all of the cases were brought 

before the IAS by Colombian NGOs. According to the Special Rapporteur on the Situation of 

Human Rights Defenders, public officials have criticised the organisations for having 

‘weakened the democratic processes and [having] stripped the Government of its prestige’ 

(Sekaggya, 2010: 13) by taking these case to the IAS. This perception of the role of NGOs in 

the constructing of the human rights issue fits in with the idea that Colombia has a human 

rights image problem, rather than a human rights violations problem. Attaining international 

condemnation of the Colombian state supposedly aids the enemy because it undermines the 

legitimacy of the state and allows the insurgents to portray themselves as freedom fighters 

trying to cast off the yoke of an oppressive regime. The judicial war is also said to be 

occurring at the national level, with the alleged participation of national NGOs and some 

members of the judiciary. This is said to take the form of ‘baseless’ cases which have the 

objective of weakening the security forces by making them empapelados (Colombian slang 

for someone caught up in legal proceedings).  
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Perhaps one of the most interesting elements of the judicial war discourse is that it does not 

involve a debate about the legitimacy of international human rights standards in theory. The 

debate has instead come to focus on what type of law (ordinary or IHL) is applicable in 

practice, with the armed forces pushing for IHL to be applied to the majority of their actions. 

The second aspect of this discourse involves questioning the legitimacy and motives of groups 

which accuse the state of having violated human rights. The discourse of judicial war 

therefore seems to accept international standards for human rights protection in theory, but 

seeks to limit their application in practice. The strategy of the security forces seems to have 

two main objectives. The first relates to debates over jurisdiction in cases in which there are 

casualties in the event of an armed confrontation and the perceived inability, from the point 

of view of the security forces, of the civilian justice system to understand and accurately 

apply IHL. The objective of this argument is to generate support for the strengthening of the 

military justice system. The second aim relates to how the security forces respond to cases of 

human rights violations. Specifically, by making human rights a strategic element of the 

conflict they are able to cast doubt on individual instances of human rights abuses which in 

turn may strengthen their legitimacy.  

 

Part of the discourse of inseguridad jurídica [legal insecurity] involves seeking modifications 

to the current legal framework in order to protect members of the armed forces from false 

allegations. In practice this means a strengthened military justice system and a consequential 

reduction in civilian oversight. In 2013, the security forces were finally successful in getting 

the government to strengthen the military justice system, after several failed attempts and 

vociferous opposition from the United Nations High Commissioner for Human Rights and 

human rights organisations. However, the legislation was subsequently declared invalid by 

the CC. A new bill, aiming to replace the unconstitutional legislation, is currently before the 

Congress. The government has repeatedly expressed its support for modifying the legislation, 

in spite of these setbacks. The use of the discourse of legal insecurity has played a central role 

in the security forces successfully convincing the executive and the legislature of the need for 

modifications to the existing legal framework. Following paragraphs examine how the 

security forces believe their legal protections have been undermined and their attempts to 

modify the legal setting in their favour. 
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There was a point in time when it would have been almost inconceivable for the civilian 

justice system to act against military strongmen. Kirk (2004: 196) writes of General Bedoya, 

that signing ‘so much as a traffic ticket against him…would be like shaking the very rocks 

beneath the Defence Ministry…it would be suicide.’ However, particularly since the 1991 

Constitution, it has become more difficult for members of the security forces to act with near 

total impunity. Rulings of Colombia’s CC and the modifications to the Colombian Penal Code 

have also acted to constrain the jurisdiction of military tribunals. The CC in Sentence C-358 

1997 established the exceptional nature of the military justice system. In 1999, the Congress 

passed a new penal code for the military which amended Article 30, which defines the crimes 

which are considered to be related to military activities. Law 522/1999 (Congreso de 

Colombia, 1999) states that ‘in no case can the crimes of torture, genocide, enforced 

disappearance be considered acts of service.’ Prior to this clarification, these crimes had been 

investigated by the military justice system. The following year the Congress passed a new 

criminal code. Among other things, this saw the introduction of a new set of crimes identified 

as violations under IHL. These changes ostensibly created the potential for a conflict of 

jurisdiction between the civilian and military justice systems, as only torture, genocide and 

enforced disappearance had been expressly excluded from the competency of the military 

tribunals.  

 

More judicial authority was withdrawn from the military justice system through a directive 

signed by the Defence Minister Camilo Ospina Bernal and the Fiscal Mario Germán Iguarán 

Arana in 2006. The accord dealt with the issue of how suspected cases of homicides of 

protected persons were to be dealt with. In line with the instructions in the document, the 

military would be required to facilitate the access of members of the CTI to areas where the 

crime was alleged to have occurred.45 Based on their investigation, the Fiscalía would then 

determine whether the case fell under the civilian or military system. Although this is not 

expressly stated in the directive, and does not seem to be its intent, members of the security 

forces argued that this meant that every time a person was killed in combat there would be 

an investigation into the circumstances surrounding the death. Exactly which circumstance 

required an investigation of CTI seems unclear. The directive simply refers to the ‘occurrence 

of events which have the characteristics of homicide…or homicide of a protected person.’ No 

indication is given about how the Fiscalía would determine that such an event had occurred. 
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 Most of the combat between the security forces and the insurgents takes place in remote areas, 
where it would be difficult, if not impossible, for the CTI investigate in without logistical support and 
protection from the military. 
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The military was opposed to the directive, arguing that it presumed bad faith on their behalf. 

It was claimed in the editorial of the ACORE journal to have completely undermined the 

military justice system, which has led to members of the security forces being gaoled in their 

thousands (Periódico ACORE, 2013b: 3). According to a source in the military justice system, 

the system should be based on the idea that all military operations are legal whereas the 

current tendency is to assume the opposite (Justicia Penal Militar, 2012). 

 

The military reacted to this default presumption of bad faith by claiming that the security 

forces were in a position of legal insecurity. Suggestions were made that soldiers were 

experiencing a sharp drop in morale because they were afraid of engaging with the enemy, 

not because they were risking their lives, but rather because they were concerned that 

performing their duties as soldiers might see them end up in a prison cell.  In the lead up to 

the 2010 presidential elections, a group of ten ex-commanders of the armed forces took the 

unprecedented step of holding a press conference to request that candidates for the 

presidency declare their policies for security and that all candidates stop using the armed 

forces as a political tool (El Tiempo, 2010). A feature of the intervention was the judicial 

situation, which former commander of the armed forces Jorge Enrique Mora (Semana, 2010) 

claimed was affecting the confidence the troops had in doing their job and consequently, 

their morale. Urgent action on the behalf of the government was demanded, to ensure that 

the ‘judicial war’ did not have the very serious effect of negatively affecting the morale and 

willingness to fight of the troops (Periódico ACORE, 2013a). 

 

The reform to the military justice system was finally completed in June 2013, though the CC 

later invalidated the Constitutional amendment (Acto Legislativo 2 de 2012) which had 

established the constitutional framework for the new system. ACORE46 (ACORE, 2013) 

reported, the Defence Minister Pinzón as saying that: 

The (judicial) guarantees that we had in the 60s, 70s, and up until 80s, won’t come 

back. Times have changed, the Constitution has changed, today there is a 

Constitutional Court that floods us with rulings, and the country is a signatory to all 

types of international treaties which in one way or another expose or over-expose 

the country and civil servants.  
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 Asociación Colombiana de Oficiales en Retiro de las Fuerzas Militares [Colombian Association of 
Retired Armed Forces Members]. 
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Indeed, despite the concession made in the reform of the military justice system, some 

members of the security forces did not believe the reforms went far enough. In reference to 

the ongoing process to reform the military justice system, an editorial which appeared in a 

retired servicemen’s magazine claimed ‘we are still subject to the whims of the ordinary 

justice system’ (Periódico ACORE, 2013a). There is a perception that those in the civilian 

justice system do not understand military strategy and therefore cannot accurately apply IHL. 

It is even claimed that parts of the civilian justice system have been infiltrated by elements 

with insurgent sympathies. Judicial war discourse is part of the military’s argument for 

strengthening and expanding the military justice system.  

 

The attitude towards human rights and IHL and its role in defining the legitimacy and 

operational success of the armed forces was manifest in the way the armed forces handled 

and presented its handling of indigenous protest in Cauca. In July 2012, the situation in 

Toríbio, Cauca captured the attention of the nation. The local Nasa community had been 

significantly affected by the country’s ongoing armed conflict, as the state forces sought to 

drive the FARC-EP out of the area. The community argued that it wanted no part in the 

conflict, and wanted to protect itself by not allowing any armed groups into the area. This 

generated tension with the armed forces which argued that it had a constitutional obligation 

to maintain law and order throughout Colombia. On 17 July 2012 the indigenous movement 

forcibly displaced the soldiers stationed in the area. One of the soldiers, Sargent Rodrigo 

García, was photographed with tears running down his cheeks as he was dragged from the 

military post. The judicial war discourse played a role in how the security forces responded to 

these events. First, it structured the assessment of the movement. Defence Minister Pinzón 

publicly claimed that the indigenous movement was infiltrated by the guerrillas (El País, 

2012). This was used to construct locals’ demands for a demilitarized area around their 

community as aimed at protecting the FARC-EP. Second, it meant that the armed forces were 

quite circumspect about acting with force against the indigenous movement. There existed a 

belief that the FARC-EP were trying to use the protest movement to ‘trick’ the army into 

making a ‘tactical error,’ namely injuring or killing civilians, which would have a negative 

impact on the institution’s legitimacy. This was apparent when the soldiers were forcibly 

removed from their base and did not use force to repel crowd. The director of the human 

rights office of the MDN stated it was a better outcome than the soldiers injuring protestors, 

which would have been a strategic error and would have weakened their position in future 

peace negotiations (Gómez Ramírez, 2012). Other members of the army also praised the 

conduct of the soldiers. The commander of the Army, Sergio Mantilla, said their conduct 
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demonstrated that Colombian soldiers understand the difference between combat and public 

order situations, and know they can only resort to force if their life is in grave danger (Orozco 

Tascón, 2012). Even the president used the images, in a speech to a conference about the IAS 

in Bogotá later that year, in order to demonstrate the progress that the state has made in 

respecting the rights of its citizens. 

 

War by proxy: The State and the Para-State Forces 

Since the 1990s, there has been a downward trend in the number of violations committed by 

government forces. However, some statistics collated by human rights organisations show 

that this drop has been counter-balanced by a surge in violations by paramilitary 

organisations. This makes the relationship between state security forces and paramilitary 

organisations particularly significant in terms of the impact of the ICC on the observance of 

human rights standards. As discussed in chapter five, the official demobilisation of the 

paramilitary groups took place between the ratification of the RS and its complete entry into 

force in Colombia. However, it remains a vital question, given the security forces’ record of 

outsourcing parts of the country’s armed conflict, whether these institutions continue to 

collaborate with irregular armed forces in a way that results in human rights abuses. 

 

As Laurienti (2007: 69) notes, while the percentage of human rights violations directly 

attributed to the military is small, there are credible charges of collusion with the paramilitary 

forces. According to the Colombian Commission of Jurists in 1988, the security forces were 

responsible for directly perpetrating 50 per cent of violations. A decade later it was 17.6 per 

cent (CCJ, 2003: 11). From 1988 to 1998, paramilitary responsibility for human rights 

violations had risen to 40 per cent (CCJ, 2003: 11). These assertions are repeated in the Inter-

American Commission on Human Rights’ (IAComHR) reports on the human rights situation in 

Colombia, which have noted the correspondence between declining human rights violations 

by state actors and increasing paramilitary violations (IACHR, 1999: F.2.237, IACHR, 1996: 

Ch.V). Paramilitaries were seen as a method of avoiding culpability and the application of 

international standards. According to one former army major (cited in  Kirk, 2004: 110), these 

groups could use ‘dirty war tactics…[because] they do not obey any of the country’s laws or 

international laws. So this can be a way to make up for the government’s limitation or 

inefficiencies.’ The growth of the paramilitary organisations correlates closely with increasing 

international pressure for the military to improve its respect for human rights. 
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Figure 5: Extrajudicial killings, socio-political homicides and forced disappearances by 

alleged perpetrator 1996-2009 

 

 

(Source: CCJ, 2012)  

 

The history of the relationship between the state security forces and the paramilitary groups 

has been well documented. HRW has published several reports on the extent of the 

relationship. In 1996, HRW (1996: Chp. 1) acknowledged that the state was not solely 

responsible for the proliferation of paramilitary groups, but argued that it ‘allows virtually all 

of them to carry out political killings when it serves a common purpose, ridding the country of 

perceived guerrilla support.’ The IAComHR (1999: f.2.237) noted that during the 1990s ‘the 

state's public security forces had entered into combat only on extremely rare occasions with 

paramilitary groups and had carried out almost no detention of [their] members.’ HRW 

(2001b) also detailed evidence of collusion between paramilitaries and state security forces, 

in in several regions of the country. 

 

Undoubtedly, the most significant effect on the relationship between security forces and 

paramilitary forces was the demobilisation process during the first term of Uribe’s 

presidency.  The consequence was that neo-paramilitary groups and criminal networks 

rapidly took the place of the paramilitaries. It was not uncommon for members of the 

demobilised groups to join or indeed create these new organisations. The paramilitary 
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demobilisation process did not include all of Colombia’s paramilitary groups, even if it did 

include some of the largest and most influential ones. The government claims that 

paramilitary groups no longer exist; there are only criminal organisations (BACRIM). MAPP-

OEA, which is responsible for overseeing the demobilisation process acknowledges that new 

groups have taken the place of the old ones and notes that these may be harder to combat 

(Millares, 2012). Several sources living in regional areas of the country actually claimed that 

their security situation had got worse since the demobilisation. Allegedly, some groups simply 

changed their names and removed their uniforms and continued on as before (HRA 

Buenaventura, 2012, C9, 2012, Flores, 2012). Many of Colombia’s human rights NGOs, such 

as CINEP and the Colombian Commission of Jurists, still collect data on paramilitary 

violations. HRW (2010: 28-29), while acknowledging that there are differences between the 

AUC and the successor groups, notes that 'most are led by former mid-level commanders of 

the AUC who either never demobilised or simply continue their operations after supposedly 

demobilising,’ and states that in some areas they continue to engage in counter-insurgent 

activities. The report from the Grupo de Memoria Histórica47 (GMH, 2013) on the effects of 

the Colombian armed conflict describes the 2005—2012 period as being one of partial 

demobilisation and rearmament for the paramilitary groups. The operation of the groups, 

however, had some new characteristics: 

…the decrease in certain modalities of violence was compensated for by the new 

groups by the exploitation of the reputation of violence. Through threats, targeted 

killings and cruelty, the paramilitaries maintained the imagery of functional terror in 

order to establish their control in the new stage of the war (GMH, 2013: 108). 

The Colombian Personería asserts that 30 per cent of cases of human rights violations that it 

receives are perpetrated by these groups (Semana, 2013).  

 

There have been several recent examples of collusion between paramilitaries or neo-

paramilitary groups and the armed forces. The IAComHR (2009: II.A.8, II.E.33) highlights 

instances of collusion as part of its follow-up of preliminary measures protecting river 

communities in Jiguamiandó and Curvaradó. The UNHCHR (2011: 9) has reported that it has 

concerns about collusion between local authorities and members of the security forces with 

these groups. Through threats and corruption, the neo-paramilitary groups have been the 

beneficiaries of the ‘acquiescence, tolerance and even collusion’ by the security forces 
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(UNHCHR, 2011: 7). Collaboration has taken place in different areas, but perhaps one of the 

most serious has been the area of falsos positivos. A Police Captain in Medellín was found 

guilty in 2013 of collaborating with the Urabeños. In exchange he was given weapons to be 

used in the creation of falsos positivos (FGN, 2013a). A particularly unusual falsos positivos 

case came to light in 2013. In 2007 the military announced that it had struck a decisive blow 

against the ERPAC, a new illegal armed group which formed after the paramilitary groups in 

the region demobilised in 2006. According to the announcement, Dúmar Guerrero alias 

Carecuchillo, a brother of the group’s commander, had been killed in combat along with four 

members of his security detail. Questions were raised when Dúmar Guerrero, still very much 

alive, presented himself to the Fiscalía in order to access the benefits of the LJP. The Fiscalía 

has laid charges against members of the battalion involved, alleging that they dug up at least 

two corpses from a cemetery in Cumaribo, Vichada, and killed another person to simulate 

Carecuchillo’s death to stop the manhunt being conducted for him by the police’s elite forces 

(El Tiempo, 2013o). 

 

While the security forces seem to be combatting the paramilitary or neo-paramilitary groups 

more than they have in the past, with several high profile leaders being captured or killed 

since 2012, the MDN still has a tendency to downplay the problem. Defence Minister Pinzón 

(cited in  El Tiempo, 2013b) announced that the BACRIM ‘were left without heads,’ because 

all of the BACRIM had lost their leaders, and in some cases their second and third in 

command.  The UNHCHR (2013: 18) noted that the police and FGN have designed a targeted 

strategy to pursue these groups. Despite several arrests and convictions, this action has yet to 

translate into a reduction in the number of violations being committed by these groups. In 

stark contrast to the statistics given by the state, INDEPAZ (2013) reported a growth in the 

regions in which neo-paramilitary groups had a presence. According to the Colombian NGO 

which monitors the armed conflict, the BACRIMs were present in 409 municipalities in 2012, 

up from 259 in 2008. The exact extent of the relationship between the security forces and the 

neo-paramilitary groups is difficult to gauge. The fragmented and regionalised structure of 

the Colombian state has undoubtedly facilitated collusion. While the MDN does not condone 

these relationships, there is very little public recognition of the problem. Rather than 

developing institutional frameworks to try to ensure individuals, units, and commanders are 

not tempted to collaborate with or tolerate these groups, the MDN denies that there is any 

systemic problem and denotes cases which are uncovered as being isolated instances.  
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The other notable reaction has been resistance to the definition of command responsibility in 

the RS. Article 28 holds a commander responsible for the actions of their subordinates when 

they ‘knew or…should have known that the forces were committing or about to commit such 

crimes.’ In the reform of the Colombian military justice system, subsequently declared 

unconstitutional, the definition of command is more limited. First, Article 32 states that the 

act ‘must have occurred in the realisation of hostilities.’ Second, the law states that the 

effective control of the superior needs to be established on a case by case basis. Third, the 

law proclaims that ‘in no case will the superior military or police officer be responsible purely 

because of their formal position in the hierarchy above the authors of the crime.’ The 

contradiction between the Colombian norms about command responsibility and that of the 

RS was outlined in a Colombian military justice journal. The author expressed the concern 

that adopting the standards in the RS would mean ‘automatically attributing to the superior 

the acts of the subordinate’ (Gutiérrez Orozco, 2007: 22). 

 

Conclusion 

An examination of the policy settings of the MDN yields mixed findings. The MDN has 

undoubtedly produced a large assortment of policy directives in the past decade relating to 

human rights issues. This activity seems to be related more to the development and 

strengthening of human rights norms at the international level, than to any action by the ICC. 

However, the existence of the ICC certainly increased the cost of not complying with such 

norms. For that reason, the review of the operational standards which took place between 

2002 and 2008 as part of the development of the Comprehensive Policy, was, at least, well 

timed to ensure that the institution had a solid legal framework to operate within before the 

Court assumed jurisdiction over war crimes. The eventual creation of a policy to reduce 

instances of sexual violence by members of the security forces was also based in part on the 

interest of the ICC in this area. A review of MDN policy shows that concerted efforts to 

address the issue of sexual violence only really came to the fore from 2010 onwards. The 

focus of the ICC on sexual violence, coupled with decisions from the CC and directives from 

other international institutions, increased the pressure on the MDN to develop a policy in 

that area. 

 

In terms of the role of the security forces in the commission of human rights violations, this 

has historically occurred either through the direct commission of violations by state agents, 

or through collaboration with or tolerance of the activities of illegal armed groups. Most MDN 
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policy addresses only the first problem, which has been by far the less significant of the two 

for several decades. While education about human rights and IHL is necessary for the security 

forces, it is insufficient if the structures which allowed human rights violations remain in 

place. It is disingenuous to suggest that these crimes occur because the state agents are 

confused about the legality of their actions. The falsos positivos cases, which peaked in 2007 

and 2008, were committed in full consciousness of the fact that what was being done was 

illegal. The same is true of the relationships with paramilitary or neo-paramilitary groups, 

which have been illegal in Colombia since 1989. What these phenomena demonstrate is that 

action in the human rights area has to date been focused on developing policy rather than on 

its implementation.  

 

The security forces have come to acknowledge that public perceptions about the institution’s 

human rights record affect the institution’s legitimacy. In terms of the spiral model, the 

security forces are currently at the tactical concessions stage of normative integration. While 

an acknowledgement that human rights are linked to the legitimacy of the security forces is 

an important recognition of international norms, this should not be equated with the 

internalisation of that norm. Currently, human rights are conceptualised as a tactical tool 

which enables the fulfilment of the security forces’ strategic objectives. This means that 

violating human rights is a tactical issue, rather than an ethical one. There may be instances 

where there is strategic advantage in violating human rights in military terms, which will 

become particularly attractive if the risk of detection is low. Accepting human rights partially 

as a strategic element of warfare can only ever produce a situation in which adherence to 

human rights norms is limited. Where the institution accepts the norm in theory but sees any 

criticism as part of an insurgent strategy, a culture of respect for human rights does not seem 

a likely outcome. The debate then becomes a public relations battle, rather than a process 

which genuinely engages with initiatives to improve human rights performance. The ICC, as 

one of the institutions which the military fears may be used by the insurgents and their allies 

to undermine its legitimacy, risks being caught up in this political battle.  
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Conclusion 

Complementarity in Action: Colombia and the ICC 

 

The ICC was created with the aim of punishing and preventing the most serious crimes of 

concern to the international community. The complementary nature of the Court’s 

jurisdiction makes national judiciaries the primary workhorses of the international justice 

project. The importance placed on domestic processes means that it is essential to examine 

the response of national institutions to the presence of the ICC in order to evaluate the 

strengths and weaknesses of this project. Arguments in the literature on positive 

complementarity suggest that ICC has the potential to affect a state’s behaviour without 

opening an official investigation. In line with this conception of complementarity, the Office 

of the Prosecutor (OTP) has argued that its preliminary examinations may encourage states 

to comply with their obligations under the Rome Statute (RS). States under preliminary 

examination are therefore invaluable case studies in assessing the overall effectiveness of 

this institution. The thesis has employed a constructivist theoretical framework to examine 

how the ICC has affected the integration of the norm of individual criminal accountability 

through a process of state socialisation. Drawing on the literature on transitional justice, 

particularly in the Latin American context, the thesis has focused on how key actors in the 

design of the accountability processes in Colombia have performed since the creation of the 

ICC.  

 

Colombia has a long and unenviable history of human rights violations and impunity. Its 

internal armed conflict has been fought with varying degrees of intensity since the mid-

1960s. Successive Colombian governments have had to confront the issue of how to deal with 

egregious violations of human rights. Since Belisario Betancur took office in 1982, the 

executive has negotiated with various parties to the nation’s internal armed conflict in 

attempts to end the violence. The negotiations with the insurgent groups up until the end of 

Andrés Pastrana’s term in 2002 did not include individual criminal accountability for human 

rights violations committed by either side of the conflict as a central subject. Rather, the 

focus was on ending the armed struggle and allowing the participation of the groups in 

Colombia’s political system (Guáqueta, 2007). There was a reluctance to apply IHL and 

international human rights norms to the Colombian conflict. The state did not ratify Protocol 
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II of the Geneva Conventions until 1994 because of concerns that this would recognise the 

insurgent groups as belligerents (Chernick, 1999b: 175-176, García-Peña Jaramillo, 2007: 94-

96). And while President Pastrana’s administration involved several commitments to improve 

the human rights situation in the country, including its ratification of the RS, his strategy was 

primarily to end the country’s internal armed conflict, seen as the source of rights violations 

(Roth Deubel, 2006: 131). Violations allegedly committed by state agents were rarely 

investigated. Reports by the Inter-American Commission on Human Rights suggested the rate 

of impunity for these crimes was almost 100 per cent (IACHR, 1999). Colombia’s past 

processes and history of impunity suggest that the investigation and punishment of human 

rights abuses was not considered a necessary part of a peace process. However, since the 

ratification of the RS in 2002, the issue of individual criminal accountability for serious 

violations of human rights has become increasingly important as the nation seeks to make 

the transition to a post-conflict society.  

 

Investigations, Prosecutions and Punishment in Colombia 

Determining if and how the ICC affects individual criminal accountability for serious violations 

of human rights is an intricate exercise. The findings of the thesis have demonstrated that, 

while the RS structures debates about individual criminal accountability, there are also 

significant hurdles facing the norm’s domestic integration. Much of the academic writing on 

the relationship between the Court and its state parties has a tendency to view the state as a 

unitary actor. However, past transitional justice processes in Latin American nations have 

shown that the extent of accountability has been determined by the relative strengths of 

demands for justice and impunity. Determining who is prosecuted therefore depends on how 

different actors affect the policy design process. This thesis has focused on the role which 

four key institutions play in the formation, design and implementation of these policies and 

whether there is any evidence that the ICC and its preliminary examination are affecting 

considerations about individual criminal responsibility.  

 

Drawing on a constructivist understanding of international relations, the thesis has examined 

how the norm of individual criminal accountability at the heart of the RS has been integrated 

into Colombian institutions. Use has been made of Risse and Sikkink’s (1999) spiral model 

which looks at the socialisation of individual states into norm-consistent behaviour. As Latin 

America’s oldest democracy, Colombia is potentially susceptible to socialisation of the norms 

embodied in the RS because of the value it places on its international reputation, and its 
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strong rhetorical commitment to human rights. The ICC has the capacity to influence 

Colombia through its preliminary examination which allows the ICC to educate and cooperate 

with local institutions by expressing concerns about current processes while also highlighting 

the punitive potential of an official OTP investigation. According to the OTP (2012a), 

Colombian officials take the preliminary examination process seriously and, especially under 

President Santos, have been keen to avoid an official investigation. This was argued to have 

facilitated a close working relationship to ensure genuine national proceedings. The 

familiarity of government officials with the workings of the ICC, particularly those dealing 

with transitional justice issues, was apparent during my period of fieldwork in Colombia. 

Institutions have reacted diversely to the issue of accountability since the creation of the ICC. 

Some of these approaches have involved embracing the norms encapsulated in the RS, while 

others have used counter-normative rhetoric seeking to limit the extent of accountability.  

 

One of the ways in which the ICC has influenced accountability processes is through its role in 

defining appropriate normative standards for individual criminal accountability. The 

examination of the passage of legislation by the government showed that the RS has been 

increasingly used as a reference point for appropriate policy settings. This was apparent, for 

instance, in the adoption of entire definitions of crimes from the RS, as occurred with parts of 

the reform to the military justice system. A review of some of the arguments advanced by 

different sides of the debate about various pieces of legislation showed that several 

Congressmen framed their support or their opposition to particular initiatives in terms of the 

RS. This was most apparent in debates about the Marco Jurídico para la Paz (MJP). For 

example, suspended sentences for those convicted under the MJP were argued by some 

proponents to be legitimate because they fulfilled the state’s obligation to investigate the 

crimes. Despite the tenuous nature of this interpretation of the state’s obligations under the 

RS, those responsible for these arguments still sought legitimacy for their arguments by 

referring to the RS. Further, the only successful non-government initiatives to increase 

human rights protections drew extensively on the normative foundation of the RS. Law 

1719/14 introduced improved investigative standards and greater accountability for crimes of 

sexual violence, including requiring investigators to consider the context of the violation and 

translating into domestic law the principle that there can be no statute of limitations for 

crimes against humanity or war crimes. This is particularly important given the historic 

invisibility of sexual violence in the Colombia conflict and the importance the OTP has placed 

on these crimes in its preliminary examination. At least at a normative level, the standards 

codified in the RS seem to be important in defining relevant legal settings in Colombia. 
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The normative standards encoded in the RS are also apparent in the operation of the nation’s 

Constitutional Court (CC). Colombia has an independent judicial system which is capable of 

fulfilling the role of judicial review. The jurisprudence of the CC regarding investigation, 

prosecution and punishment of human rights abuses frequently draws on international 

norms, including those in the RS. In this process the CC is constitutionally obliged to consider 

the right of every Colombian to live in peace (Article 22). This has meant that, while the CC 

seeks to ensure that the government upholds its obligations under international law, it also 

places great value on any process with the potential to end the country’s incessant internal 

armed conflict. We have observed the CC seeking to find a balance in its decisions between 

these two somewhat contradictory responsibilities. The CC’s jurisprudence suggests it is 

acceptable that the government uses extraordinary judicial mechanisms in order to facilitate 

a successful demobilisation process. However, its rulings have emphasised that any benefits 

must be attached to demonstrable outcomes for victims in terms of truth, reparations and 

non-repetition. It also expressly ruled out, in the judgment on the MJP, the possibility of the 

government bestowing pardons in the form of suspended sentences on those who had been 

found to be most responsible for systematic commission of crimes against humanity, 

genocide and war crimes. This is not only consistent with the Statute, but also seems to 

reflect the submission made to the CC by Chief Prosecutor Fatou Bensouda, in which she 

argued that a manifestly inadequate sentence would compromise the genuineness of the 

trial. Determining whether the ICC has had an influence is complicated, and depends on the 

actions and communications it may have had with the CC on a given case, many of which are 

not part of the public record. However, at the least, it appears that the CC’s use of standards 

is consistent with the RS in the exercise of its judicial review, and with the views of the OTP. 

 

Another development which relates to the normative importance of the actions of the OTP is 

the adoption by Colombian authorities of the idea of prioritisation and selection of cases. The 

concepts of selection and prioritisation are apparent in the MJP and also in the Fiscalía 

General de la Nación’s (FGN) prosecutorial strategies. The Congressional debates about the 

MJP referenced the OTP’s prosecutorial strategy as justifying the focusing of investigations on 

high-level players involved in egregious violations of human rights. Senator Roy Barreras 

(cited in Gaceta del Congreso, 2012e), who introduced the bill in the Senate, argued that in 

using the criteria of selection and prioritisation the country was simply following the example 

of the ICC. The FGN has also embraced the idea of prioritisation. The Fiscalía’s move to 
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incorporate more contextual analysis into its investigations of individual criminal acts 

commenced with the constitution of a new investigative unit in 2012. The Unidad de Análisis 

y Contexto (UAC) was formed as a multi-disciplinary investigative unit which aims to reduce 

impunity and increase deterrence by investigating criminal organisations and crimes 

committed in a systematic way. The rationale for the prioritisation of cases is the recognition 

that no criminal justice system can ever ‘uncover every perpetrator and investigate every 

crime’ (Montealegre Lynett, 2012a: 31). The criteria used to select cases involve assessments 

about whether the case is being examined in the international human rights protection 

system or is part of the OTP’s preliminary examination (Montealegre Lynett, 2012a: 31). The 

Fiscal commented in late 2012 that the ICC had indicated that the FGN needed to move 

forward in its prioritisation of cases (Amat, 2012), and that the OTP had advocated 

prioritisation in its report on the Colombian preliminary examination in November 2012 (OTP, 

2012c). However, while the decision to prioritise reflects the OTP’s prosecutorial strategy, 

there have been some concerns expressed about the appropriateness of such a strategy for a 

national judicial system. For example, Chief Prosecutor Bensouda (2013b) argued that the 

prosecutorial strategy was not ‘an authority, precedent or directive to interpret internal 

judicial obligations related to the investigation or prosecution of international crimes.’ Hence, 

while the prosecutorial strategy of the OTP has been influential in directing Colombian 

strategies, the strategy may limit accountability by focusing investigations on only a limited 

number of key players.  

 

The FGN, particularly under the direction of the current Fiscal Eduardo Montealegre Lynett, 

has been quite willing to invoke the spectre of the ICC when it is trying to leverage support 

for investigations or institutional policies, particularly when they involve the investigation of 

alleged crimes committed by state agents. This has been most notable in the Fiscal’s public 

comments about the necessity of investigations in the falsos positivos cases, and his 

suggestion that these crimes should remain outside any transitional justice process agreed 

upon with the FARC-EP. Given the opposition among some powerful actors the Fiscal has 

therefore sought to highlight the non-negotiability of individual criminal accountability for 

state agents by referring to Colombia’s obligation under the RS. 

 

Trying to determine if the creation of the ICC and the OTP’s preliminary examination have 

had any preventive impact on the commission of serious violations of human rights is a 

counter-factual. Overall, violence in Colombia has reduced significantly from its peak around 
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the turn of the millennium. It is important to remember that the late 1990s and early 2000s 

represented the peak of paramilitary violence as the organisations sought to expand their 

control over Colombian territory. Since the Uribe administration’s negotiations with the 

Autodefensas Unidas de Colombia (AUC) and the paramilitary demobilisation process 

violations have reduced. While the AUC demobilisation occurred for many reasons, it is 

conceivable that Colombia’s ratification of the RS increased the urgency for a resolution. 

Allegedly the paramilitaries were concerned about the ICC because there had always been 

questions about the political status of the AUC, and the groups had committed many more 

systematic violations than the guerrillas (Heyck Puyana, 2012). Given accusations that 

paramilitary organisations were allowed to operate with the support or acquiescence of state 

agents, their continued existence would have been problematic for the Colombian 

government. In terms of direct violations by state agents, there exists some contradictory 

information about the preventive effect of the ICC. The armed forces have sought to 

implement integral human rights policies to ensure that soldiers are properly informed about 

their legal obligations and the appropriate level of force at any point in their operations. This 

includes the 2008 comprehensive human rights policy which sought to unify and clarify 

human rights and IHL standards in the security forces. The adoption of international law by 

this institution has been typified by an increased focus on IHL. However, while it is important 

for the armed forces to understand the level of force appropriate for a given operation, there 

seems to be a focus on justifying lethal force by invoking IHL standards. This has been evident 

in the approach to the BACRIM, which the armed forces want to be able to engage under IHL 

in order to be able to deploy lethal force. Further, the existence of the ICC seems to have 

offered little deterrence in the falsos positivos cases, the bulk of which were committed when 

Colombia was already the subject of an OTP preliminary examination.  

 

While there is some evidence of the RS acting as an important normative standard for the 

framing of debates about individual criminal accountability, these debates also reveal some 

counter-normative arguments. The discourses of transitional justice and restorative justice 

have found an increasingly strong foot-hold in government policy, where they are being used 

to mitigate demands for individual criminal accountability. This is apparent in both the major 

legislative initiatives for a proposed demobilisation process. Both the LJP and the MJP 

envisage a role to be played by the investigation and punishment of those involved in human 

rights abuses. There is no blanket amnesty in either of these processes; the closest thing to 

an amnesty is the process of case selection outlined in the MJP, where non-selected cases will 

not be investigated. Rather than seeking to seal a peace accord with blanket impunity, these 
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initiatives offer concessions around the duration and form of punishment. Those found guilty 

of crimes during the process, including those who commit crimes under the RS, are eligible to 

receive reduced or, under the MJP, suspended sentences as a judicial incentive. By altering 

only the sentencing in these judicial processes, the state is attempting to argue that it has 

fulfilled its obligation to investigate and prosecute. It also argues that such concessions are 

necessary in order to secure the rights of victims to peace, truth, reparations and non-

repetition through a successful demobilisation process. However, Prosecutor Bensouda 

(2013a: 2, OTP, 2014: 27) has stated that manifestly inadequate punishment such as this 

impugns the genuineness of the investigative process. The CC also specified in its review of 

the MJP that suspended sentences could not be given to those found guilty of crimes against 

humanity, genocide and war crimes committed systematically. More broadly, the Santos 

administration has sought to demonstrate its willingness to engage with human rights 

violations through the use of restorative justice mechanisms. This is evident in the 

administration’s key human rights initiative, the Victims’ Law, which provides an 

administrative avenue for victims to receive compensation, instead of having to wait for 

criminal proceedings to be completed. In this way, many of the administration’s policies aim 

to improve the human rights image of the nation while avoiding concrete action to improve 

accountability.  

  

Counter-normative discourse has also emerged to undermine the norm of individual criminal 

accountability for members of the security forces. The legitimacy of judicial proceedings 

against the armed forces has been contested through the development of a discourse about 

judicial war or insecurity. According to this understanding of Colombian judicial proceedings, 

enemies of the armed forces have managed to capture important parts of the state 

apparatus, allowing them to attack the armed forces from within the institutions of the state, 

often through the use of proxies such as human rights organisations. The judicial war 

discourse has been used as the basis for resisting and criticising civilian oversight, particularly 

judicial oversight, of the armed forces. It has been the frame which allows members of the 

armed forces to question the legitimacy of civilian investigations into human rights abuses. 

They have attempted to argue that some cases alleged to be human rights violations are in 

fact instances of the legitimate use of lethal force by the accused. Civilian courts, it has been 

asserted, have been unable to accurately assess this because of their limited understanding 

of military operations and the application of IHL to the Colombian context. According to this 

interpretation, the armed forces are vulnerable to strategic attacks by their adversaries 

through the ordinary justice system. Consequently, the armed forces have lobbied the 
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government to reduce civilian oversight over them, in order to limit their vulnerability to such 

attacks. The executive and the legislature have been largely receptive to calls to address the 

so called problem of legal insecurity. One round of reforms passed the Congress but was 

struck down in the CC on procedural grounds. New legislation is now before the Colombian 

Congress.  

 

Individual criminal accountability for serious violations of human rights by members of the 

security forces remains limited. The majority of the investigations have focused on lower 

level perpetrators. Military personnel convicted of crimes are entitled to serve their time in 

military-run facilities. Given that the military controls detention it may be in the interest of 

lower-level perpetrators to not implicate their superiors. As was examined in the chapter on 

the armed forces, there are reports of persons convicted of extrajudicial killings being 

allowed to leave the detention facility for extended periods and receiving financial benefits. 

Limited progress in terms of accountability for human rights violations is not surprising when 

we consider that the state relies on the armed forces to defend it against illegal armed 

groups. The security forces therefore retain a particularly powerful position from which to 

leverage the government to limit investigations against their members. This seems to suggest 

that the prospects for a full investigative process are limited in the absence of a transitional 

justice process.  

 

Overall, the Colombian case provides limited evidence to support the hypothesis that the ICC 

through positive complementarity has the potential to advance the integration of the norm 

of individual criminal accountability at the national level. Indeed, it is debatable whether the 

norm has reached prescriptive status across all Colombian institutions. While the legal 

standards of the RS have been incorporated into the domestic context, Risse and Sikkink 

(1999: 29) define a norm as having reached prescriptive status when the ‘legitimacy of the 

norm is no longer contested.’ However some members of Congress, the executive, and, in the 

context of the peace process with the FARC-EP, the Fiscal have argued in favour of limiting 

individual criminal accountability through the use of transitional justice and restorative 

justice discourses. Some members of Congress, the executive and the security forces have 

also disputed the application of accountability measures to the security forces by utilising the 

rhetoric of legal insecurity. Both of these examples are evidence of the contested nature of 

individual criminal accountability within Colombia. Colombia’s key allies do not seem to have 

been exerting much pressure on Colombia to adhere to the standards codified in the RS. 
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Colombia’s continuing problems with accountability for human rights have not prevented it 

signing free-trade agreements with the U.S. and the European Union. Indeed, the only time 

that the U.S. has cut-off aid since the beginning of Plan Colombia was when the Bush 

administration was pressuring Colombia to sign a bilateral immunity agreement preventing 

the extradition of its servicemen to The Hague. 

 

Risse and Sikkink’s (1999) spiral model of normative integration suggests that the integration 

of the norm of individual criminal accountability for serious violations of human rights has 

stalled between tactical concessions and prescriptive status. While the actions of the 

Colombian government in responding to allegations of human rights abuses may seem to be 

consistent with tactical concessions designed to deflect criticism, the situation is in fact more 

complex. Debates about the legitimacy of the norm are taking place within government 

institutions, rather than simply between government institutions and non-government 

actors. This process is consistent with the “two-level game” Risse and Sikkink (1999: 

33)identify  as occurring between domestic leaders who believe in human rights norms, but 

may lack strength to implement them given the influence of their opponents, especially in the 

military. At present, considerations of rational self-interest by various actors at the national 

level have hampered generalised acceptance of the norm. However, continued debate 

between state institutions about appropriate levels of individual accountability leave open 

the possibility of the continued socialisation of state institutions through argumentative 

rationality. If the RS becomes more prominent as a normative standard, it will be easier for 

pro-accountability groups to advocate for prosecutions and punishment. A key test of the 

extent of the norms’ integration and importance in the Colombian context will be the design 

of a potential peace accord with the FARC-EP. The balance to be struck in such an accord 

between peace, reconciliation, and justice will affect the capacity of complementarity to 

encourage Colombia to investigate, prosecute, and punish perpetrators of atrocities since 

2002. Equally, as more details emerge about the accountability processes in Colombia, the 

OTP will be able to respond more directly and decisively, making it possible to provide clear 

directions about what accountability looks like according the normative framework of the RS.  

 

Complementarity and Individual Criminal Accountability 

The concept of positive complementarity suggests that through consulting with national 

institutions, highlighting its concern and monitoring the situation, the ICC has the capacity to 

influence state behaviour.  The Colombian experience shows some limited signs of influence 
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by the ICC. But effects are predominantly indirect or involve adjustments in the priorities of 

the state for dealing with crimes. The examination of the formation of policy shows that the 

RS plays an important role, which appears to have increased over time, in framing debates 

about how to deal with serious violations. This has been most evident in the government’s 

most recent transitional justice policy centrepiece, the MJP. The RS is not inflexibly integrated 

into the Colombian context, but rather acts as a frame which provides the basis of arguments 

for and against particular courses of action. As part of its role in defining normative standards 

and its position as a central institution in the solidification of international norms of human 

rights protection, the Court has affected how transitional policy initiatives are designed by 

setting out a new framework for the way demands for accountability are articulated.  

 

In the past, much of the literature which focuses on how a nation deals with a history of 

human violations has fallen under the rubric of transitional justice. The nature of these 

transitions was deemed to be fundamental in determining the transitional justice 

mechanisms chosen in a given situation. The outcomes of a transitional justice process were 

thought to be predictable from the relative strength of the demands for accountability and 

the outgoing regime  (Skaar, 1999: 1113).  The extent of accountability reflected the relative 

strength of the outgoing regime or demobilised forces, and the demands for justice 

emanating from civil society. However, contemporary transitional justice processes take place 

in a different international context. The creation of the ICC means that it may no longer be 

necessary for a transition to take place before confronting human rights violations. Parties to 

the RS in which violations are occurring cannot afford to wait for a transition to take place to 

start investigating and prosecuting these crimes if they hope to avoid an ICC investigation. 

The ICC thus has the potential to influence the national decisions about accountability. The RS 

may act in a normative way to increase the perceived legitimacy of claims for accountability, 

and in a practical way to strengthen state institutions’ ability to counter those seeking to 

maintain impunity.  

 

The concept of positive complementarity suggests that the Court can have an influence over 

national decisions about accountability without an official investigation. One of ways the OTP 

seeks to encourage compliance in states presenting troubling levels of human rights 

violations is through making public its preliminary examinations. By publicly announcing a 

preliminary examination, the OTP can encourage accountability by making clear the potential 

for cases to end up before the ICC if they are not dealt with domestically. Given the ICC’s 
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focus on the punishment and prevention of the most serious crimes of concern to the 

international community, this creates an assumption that the Court and a state’s 

membership of it would generally tend to encourage greater levels of transparency and 

justice. However, previous experience in countries suffering a period of human rights 

violations has shown that those committing human rights violations have often been quite 

adept at modifying their behaviour in order to avoid domestic and international pressure to 

respect human rights. For example, the Argentine military junta (1976-1983) chose to 

‘disappear’ its victims, in a strategy to avoid the type of international condemnation which 

the Pinochet regime had received when it exterminated many opposition figures after taking 

control in Chile (Robben, 2005: 279). This case is an example of the capacity of states or their 

institutions to react to international developments in a way which offsets and deflects 

criticism of the nation’s human rights record, while continuing to violate human rights. It is 

therefore important to keep in mind that the presence of the ICC might precipitate 

modifications in behaviour which are aimed at avoiding scrutiny and improving the nation’s 

human rights image, rather than achieving compliance with the RS. 

 

In practice, the effectiveness of a preliminary examination in the Colombian case may have 

been hindered by questions about the likelihood of the OTP opening an official investigation. 

Former Chief Prosecutor, Luis Moreno Ocampo was said to have given the impression that 

the ICC would not launch an official investigation in Colombia (Larroche, 2012, Andreu 

Guzmán, 2012). Forer (2012) said that around 2008 and 2009 ‘everybody thought the ICC had 

teeth, but now the ICC is taken a bit less seriously,’ which he argues means that the Court’s 

influence is in decline. However, there seems to have been a change in the approach since 

Fatou Bensouda became Chief Prosecutor in 2012. The OTP produced a detailed report on its 

preliminary examination in Colombia in 2012. The release of the report coincided with the 

first day of official negotiations between the Colombian government and the FARC-EP on 15 

November 2012. Members of the OTP investigative unit responsible for the examination of 

the Colombian situation visited Colombia in April 2013. The OTP delegation met with the 

judges from the Justice and Peace tribunals, the Constitutional and Supreme Courts, the 

Fiscal, and high ranking officials from the Ministries of Justice, Interior and Defence. The OTP 

is scheduled to undertake a follow-up mission to Colombia in early 2015 (OTP, 2014: 31). The 

report on preliminary examinations issued by the OTP in November 2013 used noticeably 

stronger language to describe the Colombian situation. Regarding the modifications to the 

military justice system (annulled by the CC subsequent to the report’s release), the report 

noted that the definition adopted about participation in hostilities was broader than the ICRC 
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guideline and therefore could ‘result in the exoneration of members of the Colombian army 

who are alleged to have committed war crimes under the Rome Statute’ (OTP, 2013: 33).  In 

reference to the peace process with the FARC-EP and the OTP’s position on suspended 

sentences, the OTP communicated to the CC that manifestly inadequate punishment would 

affect the Office’s assessment of the genuineness of the associated prosecutions. The report 

examined in detail violations committed by new illegal armed groups and indicated that the 

OTP continues to examine if these groups meet the conditions required to be considered as 

having committed crimes under the RS.  

 

The ICC has a largely indirect role in Colombia’s transitional justice policy debate. More 

precisely, the RS and the preliminary observation activities of the OTP are debated, but the 

OTP and other branches of the Court have a very limited impact on the public debate about 

the standards of justice to be enacted. The Court’s influence seems to have been normative 

and indirect, with adherence to the RS sometimes used as a rhetorical device in order to 

further the objectives of different actors. The RS is used as a frame for transitional justice 

processes, either as the foundation for an initiative, or the basis of opposition to a 

component of a government initiative. The complementary nature of the ICC’s jurisdiction 

and its indirect influence over debates about the best way to prosecute, punish and prevent 

crimes of concern to the international community present the Court with a dilemma about 

how to achieve the objectives of the RS. Retaining control of the direction and the nature of 

the normative changes engendered by the Statute while maintaining the integrity of the 

Court as an international judicial institution is a delicate task. Ensuring that the objectives and 

principles of the Court are not misrepresented by state parties under preliminary 

examination is particularly difficult given the nature of the Court. It is difficult for the ICC to 

impose itself in national debates about individual criminal accountability, given its need for 

cooperation from states and its position as an international judicial institution. The Court is 

required by its Statute to conduct its relations with its state parties through diplomatic 

channels. This obliges the OTP to express its concerns privately and confidentially through the 

Colombian Embassy in The Hague and the Ministry of Foreign Affairs. In practice, this means 

that the OTP’s opinions about the process are conveyed by state officials, and Court officials 

are often cited as making positive comments about Colombia’s progress on human rights 

issues.  
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The capacity of the ICC to influence states through positive complementarity is, as yet, 

unproven. The Colombian case study shows us that, in contrast with the past, the context in 

which the state is developing its current transitional justice process has meant that the 

government has included individual criminal responsibility, championed by the ICC, as part of 

its most recent peace negotiations. Until the current negotiations produce a definite 

agreement, it will not be possible to assess completely the extent to which individual criminal 

accountability is being constrained by other policy considerations. However, the norm of 

individual criminal responsibility for serious violations has not to date been internalised in 

Colombia, nor has it reached prescriptive status. It continues to be contested by actors 

arguing for its limitation in transitional justice processes, and those contesting how it is 

applied to the security forces. This suggests a distinct limit to the ability of the ICC to exert 

influence through positive complementarity.  
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Relations, M259 School of 

Social and Cultural Studies The 
University of Western Australia   

35 Stirling Highway             
CRAWLEY WA 6009                
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rpitty@cyllene.uwa.edu.au. 

Participant Consent Form/ Formulario de Consentimiento de Participantes 

I (the participant) have read the information provided and any questions I have asked have been answered to my 
satisfaction. I agree to participate in this activity, realising that I may withdraw at any time without reason and 
without prejudice.  

I have been advised as to what data is being collected, the purpose for collecting the data, and what will be done 
with the data upon completion of the research. I understand that the information I provide will be used in the 
production of a doctoral thesis which may be published at a date subsequent to its completion. I am aware that the 
information I provide to the researcher could therefore be accessible to the public. As such, I have selected (below) 
the appropriate level of confidentiality in order to ensure that statements or information that I provide to the 
research do not put me at undue risk. 

I agree that the information that provide to the researcher (please select an option by writing your initials in the box 
next to the selection that you wish to make): 

a) May be attributed to me in the thesis resulting from the research project for which I am being interviewed 

b) May be cited as having come for a person working in the department or organisation that I work for, but 

request that the researcher uses a pseudonym  

c) May be cited by the researcher but no identifying details, aside from the citation itself, shall appear in the 

thesis 

d) May not be used in the thesis and is intended only to provide the researcher with insight about potentially 
fruitful avenues of research 

 

Participants are advised that the selection that they make will be applied to all information as a default position. 
However, if the participant wishes the researcher to treat any specific piece of information revealed or statement 
made during the interview differently, then the participant may do so during the course of the interview. 

I agree that the researcher may make an audio recording of the interview in order to facilitate the interview process. 

I have been advised that the information I provide will only be accessible by the researcher, unless I have given 
specific consent for it to be used by a third party. The only exception to this principle of confidentiality is if the 
material concerned is required by law.  
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Approval to conduct this research has been provided by The University of Western Australia, in accordance with its 
ethics review and approval procedures. Any person considering participation in this research project, or agreeing 
to participate, may raise any questions or issues with the researchers at any time. 

In addition, any person not satisfied with the response of researchers may raise ethics issues or concerns, and may 
make any complaints about this research project by contacting the Human Research Ethics Office at The University 
of Western Australia on  (08) 6488 3703 or by emailing to hreo-research@uwa.edu.au 

All research participants are entitles to retain a copy of any Participant Information For and/or Participant 
Consent Form relating to this research project. 
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